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TEW  V.  HARRIS. 


Agreement  —  Construction  —  Nomination 
of  Referee — Condition  Precedent, 

Where  by  the  terms  of  an  agreement^  dated 
the  25ih  if  May^  the  defendant  agreed  to 
fmrehaee  eerlatn  growing  cropi  of  the  plains 
\ify  the  price  to  be  paid  on  the  6th  ofJune^ 
ie  vahiaiion  to  be  made  by  the  9rd  of  June 
by  two  persanSf  one  named  by  each  party  by 
Ae  net  of  May ;  and  in  case  either  party 
neglected  or  refused  to  nominate  a  referee 
wUhm  the  time  appointed,  the  referee  of  the 
other  party  alone  to  make  a  final  decision : 
^^Held^  thai  the  word  "  nominate**  meant 
met  only  the  choice  of  a  referee^  but  the  com^ 
mmnieation  of  the  appointment  to  the  other 
party;  and  that  an  appointment  by  the 
plaintiff  of  a  referee  on  the  Slst  of  May, 
and  eommunieation  of  that  appointment  to  the 
defendant  by  letter^  which  reached  him  on 
tke  Ist  of  JunCf  did  not  entitle  the  plaintiff 
to  proceed  ex  parte  within  the  meaning  of 
the  agreement. 

Awampeit  on  the  following  memorandom 
of  agreement,  dated  the  25th  of  May  1847, 
between  W.  Tew  and  J.  W.  Hanis :— "  The 
said  W.  T.  agrees  to  sell  and  the  said  J.  W. 
H.  agrees  to  purchase,  at  a  valuation  to  be 
made  as  hereinafter  mentioned,  the  crops 
in  and  upon  a  piece  of  garden  ground, 
aitoate,  &c.,  the  price  to  be  paid  on  the 
New  8caiB8,  XVII Q.B. 


6th  of  June  next;  the  valuation  to  be 
made  by  two  persons,  one  named  by  each 
party,  and  if  they  disagree,  then  by  a  third 
person  to  be  named  by  them  before  entering 
upon  the  reference  or  valuation.  It  is 
agreed  that  such  valuation  shall  be  made 
by  the  8rd  day  of  June  next,  and  that  each 
party  shall  by  the  31st  day  of  May  inst. 
appoint  a  referee ;  and  in  case  either  party 
neglects  or  refuses  to  nominate  a  referee 
within  the  time  appointed,  the  referee  of 
the  other  party  alone  may  make  a  final 
decision.  In  case  either  party,  or  the 
referee  of  either  party,  shall  neglect  or  omit 
to  attend  any  reference,  after  notice  in  writ- 
ing given  to  or  left  at  the  last  place  of  abode 
of  such  party  or  referee,  then  the  party  or 
referee  attending  shall  enter  on  the  reference 
ex  parte,  and  make  a  final  decision." 

The  first  count  of  the  declaration,  after 
setting  out  the  agreement  and  mutual  pro- 
mises, averred  that  the  plaintiff  within  the 
time  in  that  behalf  appointed,  vis.  on  the 
3 1st  of  May,  nominated  and  appointed  J. 
Cowdery  to  be  his  referee,  and  then  and 
within  a  reasonable  time  gave  due  notice  to 
the  defendant  of  such  appointment  and 
nomination ;  and  then  averred  that  no  ap- 
pointment or  nomination  by  the  defendant 
of  any  person  as  referee  on  behalf  of  the 
defendant,  according  to  the  said  agreement, 
whereof  the  plaintiff  had  any  notice,  was 
within  the  time  so  in  that  beludf  appointed 
made ;  and  thereupon  he,  the  plaintiff,  on 
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CARRUTHERS  V.  WEST. 


Bill  of  Exchange — Acceptor — Overdue 
Bill — Notice  to  Indorsee. 

To  a  declaration  on  a  bill  of  exchange^ 
drawn  by  A,  on,  and  accepted  by  the  defend 
dant,  payable  to  AJs  order,  and  by  A. 
indorsed  to  B,  and  by  B»  to  the  plaintiff, 
the  defendant  pleaded  thai  he  accepted  the 
bill  for  the  accommodation  of  A,  and  B,  and 
without  consideration,  ^c,  and  on  the  terms 
that  it  should  not  be  negotiated  after  it  was 
due,  and  that  it  was  indorsed  to  the  plaintiff 
after  it  was  due,  without  the  defendant's 
privity : — Held,  thai  the  plea  was  ill. 

The  dedaration  stated,  that  one  John 
Sewell,  on  the  18th  of  Septemher  1845, 
made  his  hill  of  exchange,  in  writing,  and 
directed  the  same  to  the  defendant,  and 
therehy  required  the  defendant  to  pay  to  the 
order  of  the  said  J.  Sewell,  30^  value 
received,  two  months  after  date,  &c. ;  and 
defendant  then  accepted  the  said  hill,  and 
the  said  J.  Sewell  then  indorsed  the  same 
to  one  George  Barclay,  who  then  indorsed 
the  same  to  the  plaintiff,  of  all  which  the 
defendant  then  had  notice,  and  then  pro- 
mised the  plaintiff  to  pay  him  the  amount, 
&c. 

Plea — That  the  defendant  accepted  the 
said  hill  at  the  request  and  for  the  accom- 
modation of  the  said  J.  Sewell  and  G« 
Barclay,  and  without  any  value  or  consider- 
ation, and  there  never  was  any  value  or 
consideration  for  the  said  indorsement  to 
the  siud  G.  Barclay.  Second,  that  the 
defendant  accepted  the  said  bill  at  the  re- 
quest and  for  the  accommodation  of  the 
said  J.  Sewell  and  the  said  G.  Barclay,  and 
without  any  value  or  consideration  whatever, 
and  there  never  was  any  value  or  consider- 
ation for  the  said  acceptance  by  the  defen- 
dant, and  the  defendant  so  accepted  the 
same  upon  the  terms  and  conditions  that 
the  same  might  be  indorsed  and  negotiated 
for  the  accommodation  and  use  of  the  said 
J.  Sewell  and  the  said  G.  Barclay,  only 
before  the  same  became  due  and  payable, 
and  not  afterwards ;  and  defendant  further 
says,  that  the  said  bill  was  indorsed  to  the 
plaintiff  without  the  consent,  privity,  or 
default  of  the  defendant,  after  the  same 
became  due  and  payable,  and  not  before 


that  time ;  and  that  plaintiff  did  not  become 
the  holder  of  the  said  bill,  or  entitled  to  the 
same,  or  to  any  interest  or  property  ttteremf 
until  after  it  so  became  due  and  payable 
as  aforesaid.     Verification. 

At  the  Summer  Assizes,  1846,  the  jury 
having  found  a  verdict  for  the  plaintiff  on 
the  first  issue,  and  for  the  defendant  on  the 
second,  a  rule  ntM  having  been  subsequently 
obtained  for  judgment  for  the  plaintiff  on 
the  said  issue,  non  obstante  veredicto,-^ 

Willes  shewed  cause. — ^Though  the  plain- 
tiff may  have  received  the  bill  for  a  person 
to  whom  it  had  been  passed  by  G.  Barclay 
after  it  was  due,  yet  the  plea  cannot  be 
considered  bad  in  point  of  law.  A  party 
who  takes  a  bill  after  it  is  due  gets  no  better 
title  than  the  person  who  pays  it  to  him : 
it  is  true  that  the  mere  fact  of  the  bill  being 
an  accommodation  bill  will  not  alter  the 
right  of  the  plaintiff  if  he  is  to  be  taken  as 
a  holder  for  value — Stwtevant  v.  Forde{\) ; 
but  here  there  is  an  agreement,  to  which 
Barclay  is  a  party,  to  restrain  the  nego- 
tiability of  the  bill.  And  the  declaration 
shews  that  the  plaintiff  derived  his  title  from 
Barclay,  who  could  not  have  sued  on  the 
bill.  Want  of  notice  of  the  agreement,  on 
the  part  of  the  plaintiff,  should  have  been 
replied. 

Ring,  contrk. — It  is  admitted  that  the 
plaintiff  roust  be  taken  as  being  a  holder  for 
value;  and  the  question  is,  whether  the 
condition  introduced  into  the  second  plea 
will  deprive  him  of  his  remedy  ?  The  mere 
circumstance  of  the  bill  being  indorsed  after 
it  was  due,  would  not  be  an  answer  to  the 
action,  the  plaintiff  having  given  value  for 
the  bill — Callow  v.  Lawrenee{2\  Hubbard 
V.  Jackson  (8),  Chalmers  v.  Lanion  (4). 
The  plea,  though  it  states  that  there  was  an 
agreement  that  the  bUl  should  not  be  nego- 
tiated after  it  was  due,  does  not  shew  any 
circumstance  that  fixes  the  plaintiff  with 
notice  of  this — Burrough  v.  Moss  {5),  White 
V.  Walker  (6).  An  indorsee  for  value  has 
no  means  of  knowing  any  collateral  circum- 
stance to  prevent  the  n^^tiability  of  the 
bill. 

(1)4  Maii.&  Gr.  101 ;  s.  o.  11  Law  J.  Rep.  (M.S.) 
C.P.  245. 
(2)  3  Mra.  &  Selw.  95. 
(S)  4  Bing.  390  ;  8.G.  6  Uw  J.  R«p.  C.P.  4. 

(4)  1  Campb.  383. 

(5)  10  B.  &  C.  558  ;  a.  e.  8  Law  J.  Rep.  K.B.  287. 

(6)  12  Law  J.  Rep.  (v.s.)  Ezch.  28. 
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[WioHTMAir,  J. — ^The  plea  teems  to  me 
to  be  connstent  with  this  state  of  facts^ 
Dsmely,  that  the  plaintiff  might  have  had 
the  bill  indorsed  to  him  by  a  party  who  had 
a  good  title  at  the  time  he  took  it.] 

CharUt  y.  Marsdmt  (7)  and  Stein  y, 
Y^jkaiaMifi)  shew  that  knowledge  by  the 
plaintiff  of  the  eircomatanoes  which  pre- 
TcBt  the  negotiability  of  the  bill  should  be 
alkged*    (He  was  then  stopped.) 

Ptr  C«rMiM.-^We  think  the  plea  bad. 

Rule  absolute. 


1847 
Not 


47      1 

18     I         BOWEN  V,  OWEN. 

Tender —  Condition — Evidence, 


tenant  to  defendant  at  ike 
feerhf  rent  of  52i.  eeinX  a  person  to  him  with 
tkefMming  letter:^''  I  have  sent  hy  the 
hevtr  26/.  Ss,  7id,  to  settle  one  year's 
rat.  The  defendant  refused  to  take  it^ 
Mjftsp  thtU  more  was  due.  No  question 
was  left  to  the  jury  t-^Heid^  that  the  tender 
watsufieient* 

Replevin.  Avowry  for  S2l,  2s,  6d,  parcel 
of  1041.  for  the  rent  due  in  respect  of  a 
&nii,  &c.,  called  Nanty-fbair,  for  the  space 
of  two  yean,  ending  the  29th  of  September 
1S45. 

Plea,  in  bar,  as  to  661,  10s.  4^.  parcel, 
ftc,  that  no  part  of  the  said  sum  of  56/. 
lOi.  4\d.  was  in  arrear,  and  as  to  the  sum 
€i  261.  12#.  l^d,  residue  of  the  said  rent 
alleged  to  be  due,  a  tender. 

At  the  trial,  before  Rolfe,  B.,  at  the 
Sammer  Assises  for  Caermarthenshire, 
1846,  the  plaintiff,  in  order  to  prove  the 
tender,  called  Thomas  Thomas,  who  proved 
that  he  called  on  the  defendant  on  the  8th 
of  January  1846,  with  a  letter  which  he 
received  firom  the  plaintiff,  and  delivered  to 
the  defendant,  and  which  was  as  follows  :^- 

**  Dear  Sir, — I  have  sent  by  the  bearer, 
Thomas  Thomas,  261,  6s,  l\d,  to  settle 
one  year's  tent  of  Nanty-foair. 

••  Yours,  &c.,         John  Bowen." 

(7)  1  Taunt.  224. 

(8)  1  Cr.  M.  &  R.  565 ;  «.  c.  4  Law  J.  lUp. 
(9.1.)  Eich.  5. 


The  witness  farther  stated,  that  he  told 
the  defendant  that  he  had  the  26/.  6s,  1\d, 
in  his  pocket  ready  to  pay  him,  but  the 
defendant  refused  to  take  it,  saying,  that 
more  was  due.  The  defendant  objected 
that,  according  to  the  terms  of  the  letter, 
a  condition  was  imposed,  namely,  that  the 
sum  should  be  taken  as  paid  in  full  for  a 
year's  rent,  and  would  estop  him  from 
disputing  that  the  remainder  had  been  paid, 
and  that  what  took  place  did  not  amount  to 
a  legal  tender.  The  jury  found  that  nothing 
was  due  beyond  the  sum  tendered,  and  the 
learned  Judge  was  of  opinion  that  the  plea 
of  tender  was  not  proved,  and  directed  a 
verdict  for  the  defendant  on  that  plea^ 
giving  leave  to  the  plaintiff  to  enter  a  ver-> 
diet  on  that  plea,  if  the  Court  should  be  of 
opinion  that,  as  matter  of  law,  the  facts  as 
proved  supported  the  plea. 

Chilton  now  shewed  cause.— A  tender 
should  be  of  a  precise  sum,  without  any 
qualification  or  condition.  Here,  if  the 
defendant  had  accepted  the  money,  clogged 
with  the  condition  that  it  was  to  be  taken 
as  all  that  was  due  for  a  year's  rent,  he 
would  have  been  excluded  from  shewing 
that  the  remainder  of  the  year's  rent,  which 
was  admitted  to  be  52i.,  had  not  been  paid 
— Eckstein  v.  Reynolds {}),  This  is  not 
like  Read  v.  Goldring  (2),  where  the  tender 
was  made  unconditionally,  and  the  only 
question  was  as  to  the  extent  of  the  agent's 
authority.  The  plaintiff  might  have  insisted 
on  the  question  being  left  to  the  jury— < 
Marsden  v.  Goode{^,  The  Court  must 
look  at  the  written  instrument,  which  im- 
poses a  condition — Evans  v.  Judkins{4i)t 
Lord  Hastings  v.  Thorley  (5),  Sutton  v. 
Hawkins  (6),  Cheminant  v.  Thornton  (7), 
Peacock  V.  Dickerson  (8). 

fVatson  {Lush  was  with  him),  contrd.-— 
It  was  not  said,  either  in  the  letter  or  by 
the  witness,  that  the  defendant  was  not  to 
be  paid  the  sum  tendered,  unless  he  would 

(1)  7  Ad.  &  £1.  80  ;  s.  0.  6  Law  J.  Rep.  (h,b,) 
K.B.  198. 

(2)  2  Mau.  &  Selw.  86. 
(8)  2  Car.  &  Kir.  138. 

(4)  4  Campb.  166. 

(5)  8  Car.  &  Pay.  573. 

(6)  Ibid.  259. 

(7)  2  Ibid.  50, 

(8)  Ibid.  51,  n. 
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receive  it  in  fiill  satisfaction.  The  money 
is  offered,  bat  the  defendant  refuses  to  take 
it,  because  he  contends  that  there  is  more 
due— that  occurs  in  almost  every  case  of 
tender. 

[Coleridge,  J. — It  must  be  taken  that 
the  tender  is  made  in  the  terms  contained 
in  the  letter,  which  was  for  the  Judge  to 
construe.] 

The  Judge  was  wrong  in  holding  that  the 
letter  imposed  a  condition. 

[WiQHTHAN,  J. — Suppose  when  the  letter 
was  delivered,  the  money  mentioned  in  it 
had  been  offered,  and  the  defendant  had 
said,  I  will  take  the  money,  but  I  will  not 
take  it  for  more  than  half  a  year's  rent,  and 
had,  in  fact,  kept  the  money.] 

It  was  perfectly  open  to  do  so ;  he  may 
take  the  money,  and  repudiate  the  condition. 
If  the  person  who  goes  with  the  money  were 
upon  this  to  refuse  to  hand  it  over,  then, 
of  course,  it  would  be  no  tender.  This 
case  is  like  £uU  v.  Parker  (9),  where  Wight- 
man,  J.  decided,  on  the  audiority  of  Heti- 
ufood  V.  Oliver  {I0)t  that  the  legal  effect  of 
a  tender  was  not  defeated  by  its  being 
expressly  made,  "  in  full  discharge  of  the 
account"  sent  by  the  plaintiff. 

[WiQHTMAN,  J. — In  Bull  V.  Parker 
I  certainly  had  an  impression  at  first  that 
the  tender  was  not  complete.] 

That  case  cannot  be  distinguished  from 
the  present.    (He  was  then  stopped.) 

Lord  Denman,  C.J. — We  all  agree. 
We  think  that  a  person  who  goes  to  make  a 
tender  goes  for  the  purpose  of  extinguishing 
a  debt ;  and,  where  the  money  is  offered,  the 
party  to  whom  it  is  offered  may  put  it  into 
his  pocket,  and  that  he  ought  to  do  so. 
The  fact  of  his  taking  the  money  is  no  ad« 
mission  of  itself  that  no  more  is  due  to  him. 
If  the  party  who  goes  to  make  the  tender 
says,  "  I  won't  pay  you  unless  you  give 
me  a  receipt  in  full,"  that  would  be  no 
tender  at  all ;  but  in  this  case  nothing  of 
that  sort  occurred.  I  think  that  the  view 
taken  by  the  learned  Judge  at  the  trial 
was  not  in  conformity  with  the  two  cases 
lately  decided,  which  have  been  referred  to, 

(9)  2Dowl.N.S.345;  8.c.  12Law  J.  Rep.(if.8.) 
Q.B.  93. 

( 10)  1  Q.B.  Rep.  409 ;  8.  e.  10  Law  J.  Rep.  (m.8.) 
K.B.  158. 


and  the  distinction  suggested  would  only 
give  rise  to  a  lawsuit  in  every  case. 

Coleridge,  J. — I  am  of  the  same  opinion. 
The  only  question  is,  whether  the  terms  of 
the  letter  were  such  as  to  impose  a  condi* 
tion  on  the  party  aooepting  the  money  ac- 
companied by  the  letter.  I  think  that  no 
condition  was  imposed,  and  that  the  tender 
therefore,  was  good.  I  own,  at  the  same 
time,  that  the  case  partakes  of  something  of 
hardship,  as  the  letter  states  that  the  amount 
offered  is  the  full  amount  of  a  year's  rent. 
My  difficulty  is,  that  this  might  go  in  any 
other  proceedings  to  establish  as  against 
him  an  admission  that  the  smaller  sum  was 
the  amount  of  a  year's  rent 

WiGHTMAN,  J. — I  consider  this  as  not 
being  a  conditional  tender ;  and  I  can  only 
give  the  same  reason  for  my  opinion  as 
induced  me  to  decide  the  case  of  Bull  v. 
Parker  in  the  Bail  Court.  I  decided  that 
case  on  the  authority  of  Henmod  v.  Oliver^ 
which,  I  think,  was  correctly  decided,  and 
was  ^ot  in  principle. distinguishable  from 
the  case  then  before  me  or  bom  the  pre- 
sent. It  is  important  to  refer  to  the  judg- 
ment of  my  Brother  Patteson  in  that  case ; 
he  says  "  The  defendant  who  makes  a  tender 
always  means  that  the  amount  tendered, 
though  less  than  the  plaintiff's  bill,  is  all 
that  he  is  entitled  to  demand  in  respect  of 
it.  How  then  would  the  plaintiff  preclude 
himself  from  recovering  more  by  accepting 
an  offer  of  part  accompanied  by  expressions 
which  are  implied  in  every  tender?  Ex' 
preesio  eorum  qua  iacite  insunt  nihil  opera" 
tur.  If  the  defendant,  when  he  paid  the 
money,  had  called  it  part  of  the  amount  of 
the  plaintiffs  bill,  he  would  thereby  have 
admitted  that  more  was  due ;  and  the  effect 
of  the  tender  would  have  been  defeated." 

Erle,  J. — I  am  of  the  same  opinion. 
The  party  who  tenders  money  has  a  right 
to  exclude  any  presumption  against  himself 
that  what  he  pays  is  not  all  that  is  due  from 
him.  If,  indeed,  he  imposes  a  condition 
that  the  sum  to  be  received  is  to  be  taken 
as  all  that  is  due,  and  that  a  general  ac- 
quittance is  to  be  given,  then  the  tender 
is  clogged  with  a  condition  which  cannot 
legally  be  imposed. 

Rule  ahtoUite* 
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Not.  a,  16./ 


ABSOLON  V,  MARKS. 


Promissory  Note — 3  <$•  4  Anne,  c.  9. — 
Uncertainty, 

A  mU  mutde  by  several  persons  payable 
to  "  o«r  and  each  of  our  order"  and  indorsed 
by  one  of  these  persons^  is  ayood  promissory 
iMte  mitkin  S  4*  4  Anne,  c.  9. 

A»amp«it  by  indorsee  against  maker  of 
t  promissory  note.  The  plea  set  out  the 
note,  which  was  as  follows : — "  Six  months 
alter  date  we  jointly  and  severally  pro- 
mise to  pay  to  our  and  each  of  our  order 
tbe  sam  of  750i.  for  value  received," 
[agned  by  the  defendant  and  four  other 
persons.]  It  then  averred  that  the  sdid  note 
was  made  as  well  by  defendant  as  the  said 
persons  in  the  said  note  named,  who  were 
leal  penons,  and  that  the  indorsement  in 
tbe  declaration  mentioned  was  an  indorse- 
ment  in  bbink,  and  not  a  special  indorse- 
ment or  an  indorsement  in  fiill,  and  w^  an 
indocsement  by  defendant  alone. 

The  replication  traversed  that  the  indorse- 
ment was  by  defendant  alone. 

A  verdict  having  been  found  for  the 
plamtiff,  on  this  issue,  at  the  Summer  As- 
nzes  for  Kent,  1846, — 

Peaeoek  obtained  a  rule  to  arrest  the 
jsdgment,  on  the  ground  that  this  was  not  a 
pjod  promiaaory  note  within  the  statute 
3&4  Anne,  c.  9,  against  which— 

Crowder  and  Wordsworth  appeared  to 
shew  cause»  and  referred  to  Wood  v.  Myt~ 
toa(l),  as  governing  the  present  case ;  when 
the  Court  odled  upon 

Peaeoek^  in  support  of  the  rule. — There 
is  s  point  in  this  case  which  did  not  arise  in 
WoodT,  MyiUm,  This  note  is  uncertain, 
IS  it  ts  made  payable  to  the  order  of  certain 
peisons  and  each  of  them,  so  that  any  one 
of  them  might  give  a  title  by  indorsement. 
Uncertainty  in  the  payee  vitiates  a  note. 
Biamekenkayen  v.  Biundell  (2)  is  directly  in 
poiaU  There  a  note  payable  on  the  face  of 
it  to  A.  or  B,  or  his  or  their  order,  was  held 
not  a  good  note  within  the  statute,  because 
it  was  not  payable  in  certain  either  to  A.  oir 
B ;  bat  the  claim  of  either,  or  the  indorser 
of  either,  might  be  defeated  by  payment 

(4)  16  Law  J.  Rep.  (n.s.)  Q.B.  446. 
(2)  2  B.  &  AW.  417. 


to  the  other,  and  that  if  it  was  not  within 
the  statute  when  issued,  subsequent  events 
could  not  make  it  so. 

Crowder  and  Wordsworth,  contr^.— The 
principle  of  Wood  v.  Mytton  clearly  applies ; 
and  this  became  a  good  note  when  it  was 
indorsed  by  the  defendant:  the  previous 
ambiguity  was  then  rendered  certain.  The 
construction  must  be,  that  the  note  is  made 
payable  to  the  order  of  us  or  each  of  us. 
In  Blanchenhagen  v.  Blundell  the  note  could 
only  be  made  certain  by  the  act  of  a 
stranger  to  the  note  in  its  inception,  whereas 
here  it  may  be  done  by  one  of  the  makers 
of  the  note. 

Cur.  adv.  vuU, 

Lord  Dbnman,  C.J.,  on  a  subsequent 
day,  delivered  judgment  —  This  was  an 
action  on  a  promissory  note,  made  by  seve- 
ral persons  (one  of  whom  was  the  defen- 
dant), and  purporting  to  be  payable  to  the 
order  of  three  severed  persons  and  each  of 
them.  One  of  these  persons  indorsed  to 
the  plaintiff.  An  objection  was  raised  that 
this  was  not  a  good  promissory  note,  on 
account  of  the  uncertainty  in  the  payee, 
which,  it  was  said,  was  not  cured  by  subse- 
quent indorsement  ;  and  the  case  of  Blanch'- 
enhagen  v.  Blundell  was  referred  to.  We 
paused*  for  the  purpose  of  considering  that 
case,  and  we  are  of  opinion  that  there  is  no 
uncertainty  in  this  note,  as  the  indorsement 
by  one  of  the  payees  (which  is  found  as  a 
fkct  by  the  jury)  has  rendered  it  certain. 
There  is,  therefore,  no  ground  for  arresting 
the  judgment. 

Rule  discharged. 


1847 

Nov 


H7.    \ 
.  5,  8.  J 


PADWICK  V.  TURNER. 


Pleading — Bill  of  Exchange — Days  of 
Grace — Frivolous  Demurrer. 

A  declaration  by  indorsee  against  acceptor 
of  a  bill  of  exchange,  payable  three  months 
after  date,  ** which  period  has  elapsed;** 
alleged  a  promise  by  the  defendant  to 
pay  according  to  the  tenour  and  effect  of 
the  bill.  Breach,  that  the  defendant  has 
disregarded  his  said  promise,  and  has  not 
paid  the  said  mm,  ^c.  A  demurrer,  that 
the  declaration  did  not  sufficiently  shew  that 
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the  three  day*  of  graoe  had  elapted  before 
ocifofi,  teae  $et  aside  a$  frivoUnu. 

Action  by  indorsee  against  acceptor  of  a 
bill  of  exchange. 

The  declaration  stated  that  one  P.  made 
his  bill  of  exchange  in  writing,  and  directed 
the  same  to  the  defendant,  and  thereby 
required  the  defendant  to  pay  to  his  order 
7l2.,  three  months  after  the  date  thereof, 
which  period  hoe  now  elapsed;  and  the 
defendant  then  accepted  the  said  bill,  and 
the  said  P.  then  indorsed  the  same  to  the 
plaintiff,  of  which  the  defendant  had  notice, 
and  then  promised  the  plaintiff  to  pay  him 
the  amount  of  the  said  bill,  according  to  the 
tenour  and  effect  thereof,  and  of  his  said 
acceptance*  Yet  the  defendant  hath  dis- 
regarded his  said  promise,  and  hath  not 
paid  the  said  sum  of  money  or  any  part 
thereof,  &c. 

Demurrer  assigning  for  causes,  that  the 
declaration  ought  to  allege  that  the  defen-* 
dant  had  not  paid  the  bill  when  due,  and 
also  that  the  three  days  of  grace  had  elapsed 
before  the  commencement  of  the  action. 
An  order  setting  aside  this  demurrer  as 
frivolous  had  been  made  by  Patteson,  J., 
at  chambers,  who  was  of  opinion  that  the 
days  of  grace  were  included  in  the  three 
months  alleged  to  have  elapsed. 

Phipson  now  moved  for  a  rule  to  shew 
cause  why  the  order  of  the  learned  Judge 
should  not  be  rescinded. — The  breach  varies 
from  the  form  given  in  Reg.  Oen.  Trin. 
term,  1  Will.  4,  which  is,  that  the  defendant 
did  not  pay  the  bill  when  due  ;  that  imports 
that  the  bill  was  not  paid  after  the  lapse  of 
the  days  of  grace,  which  by  the  custom  of 
merchants  are  superadded  to  the  time 
limited  for  the  currency  of  the  bill  as  part 
of  the  contract. 

[Coleridge,  J.  —  The  breach  is,  that 
the  defendant  disregarded  his  said  promise, 
which  is  to  pay  according  to  the  tenour  and 
effect  of  the  bill.] 

[LordDenman,  C.J. — Surely  the  breach 
is,  that  the  defendant  did  not  pay  at  the 
time  when  according  to  the  custom  of 
merchants  he  was  bound  to  pay*] 

It  is  submitted,  that  on  special  demurrer 
this  breach  is  not  equivalent  to  that.  The 
previous  allegation  *'  which  period  has  now 
elapsed"  does  not  exclude  Uie  supposition 
that  the  action  was  brought  before  the  days 


of  grace  had  expired.  In  a  case  of  FU^ht 
V.  Turner,  before  Alderson,  B.,  at  chambers, 
a  demurrer  to  a  similar  declaration  was 
upheld.    He  referred  to  Brown  v.  Harraden 

Cur,  adv,  vuU» 

Lord  Dbnman,  C.  J.-<-In  this  case  there 
was  a  motion  to  reseind  an  order  of  my 
Brother  Patteson,  by  which  he  set  aside  a  de- 
murrer as  firivolous.  We  paused  for  the  pur- 
pose of  consulting  him,  and  in  consequence 
of  a  ease,  which  was  referred  to  as  having  been 
decided  by  Mr.  Baron  Alderson  at  chambers, 
and  said  to  be  on  a  similar  point.  My  Bro- 
ther Patteson  does  not  waiver  in  the  opi- 
nion which  he  before  held ;  and  we  ^cannot 
help  thinking  that  the  question  decided  by 
Mr.  Baron  Alderson  was  not  the  same  as 
the  present.  However  that  may  be,  we 
concur  in  thinking  this  demurrer  frivolous. 
We  wish  to  add,  that  we  are  always  very 
unwilling  to  interfere  with  the  decision  of  a 
Judge  in  a  case  of  this  kind,  when  he  has 
had  all  the  circumstances  brought  before 
him,  and  has  considered  that  the  justice  of 
the  case  required  the  demurrer  to  be  set 
aside. 

Rule  refused. 


1847 
Nov 


47.    \ 
.  18./ 


THE   QUEEN    9.    THE    INHABIT- 
ANTS OP  LEEDS. 


Appeal ^^ Prior  Order  of  Removal^' 
Quashing  for  Deficiency  of  Examination — 
Estoppel — Decision  on  the  Merits — Evi- 
dence, 

An  order  of  removal  from  P.  to  L,  was 
founded  on  examinalsons,  whkh  stated  that 
the  pauper  rented  a  tenement  of  above  lOL 
for  a  year,  and  paid  rent  during  his  tenancy. 
On  appeal,  the  Sessions  confirmed  this  order, 
subject  to  a  case  on  the  point,  whether  the 
examinations  were  defective  for  not  shewing 
that  "  the'*  rent  was  paid  by  the  pauper. 
The  case  direcUd  that  if  this  Court  should 
consider  the  objection  to  the  examinaiions 
fatal,  the  order  was  to  be  quashed  **for  de^ 
Jicieney  of  the  examination'*  whereon  it  was 
founded.  The  Court  of  Queen*s  Bench, 
after  argument,  quashed  the  order  of  Ses^ 
sions  and  order  of  removal, 

(1)  4  Term  Rep.  149. 
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Or  appeal  ojfahut  a  stibsequent  order 
nmovkg  the  same  pauper  Jrom  P,  to  Z. 
wp<m  the  same  settlement^  thie  appellants  ob- 
jected thai  the  respondents  were  estopped  by 
As  deemon  in  the  former  case^  (which  was 
set  mtt  in  the  examinations,)  and  rested 
their  objection  upon  production  and  proof  of 
a  eopy  of  the  record  in  the  Crown  Office^ 
tkewmff  that  the  former  order  had  beejt 
quashed.  The  respondents  did  not  offer  any 
esidenee  to  shew  that  the  judgment  did  not 
pnceed  o»  the  point  of  settlemeat.  The 
Sessions  held  that  the  respondents  were  not 
estopped* 

The  appellants  then  tendered  evidence  to 
skew  that  the  decision  of  the  Court  of  Queen*  s 
Beach  proceeded  on  the  ground  that  the 
former  examinations  were  insufficient  in  the 
point  of  shewing  a  settlement^  which  the 
Sessions  held  to  be  inadmissible  (subject  to 
the  opinion  of  this  Court);  but  it  being 
sdmittedf  that  if  this  evidence  could  be  re* 
tmed^  the  decision  did  proceed  on  that 
ground^  they  further  asked,  whether  such  a 
decision  was  conclusive  t^^Held,  first,  that 
the  quashing  of  the  prior  order  **for  deficit 
eacff  of  the  examinations**  was  equivalent  to 
a  general  quashing^  and  that  the  respondents 
were  not  estopped  by  the  former  judgment, 
diker  party  being  at  liberty  to  shew  the 
Sronnds  on  which  it  proceeded. 

Secondly f  that  evidence  of  the  grounds 
6/  the  decision  of  this  Court  was  admis^ 
sS^. 

Thirdly t  that  the  decision  in  the  former 
esse  was  on  a  point  of  settlement,  and  con» 

[For  the  report  of  the  ahove  case,  see 
17  Law  J.  Rep.  (n.s.)  MX.  p.  1.] 


1847.   \ 

V07.  llj 


HARVEY,    PUBUC    OFFICER,   ETC. 
r.  SCOTT,  PUBLIC  OFFICER,  ETC. 


Joint  Stock  Banking  Company — ExecU' 
tion  ogaisut  retired  Members-^Scire  facias 
—7  Geo,  4.  c.  46. — Re^m — Fraud — 
Limiting  Execution, 

In  order  to  issue  a  sci.  fa.  against  retired 

Aareholders  in  a  jdnt'Stock  banking  com* 

paitg  under  7  Geo,  4.  c,  46.  s,  13,  it  is 

sufficient  if  reasonable  and  hon&  fide  at- 

Nsw  SsEist,  XVII.-~aB. 


tempts  have  been  made  to  obtain  satisfaction 
from  the  existing  shareholders ;  and  it  is  not 
essential  that  executions  should  have  been 
issued  against  every  existing  shareholder,  if 
it  appear  probable  that  such  executions  would 
have  been  ineffectual. 

Judgment  was  signed  against  the  public 
officer  of  a  banking  company  in  an  action 
brought  on  contracts  entered  into  at  various 
dates  between  August  1845  and  January 
1846.  The  name  of  B,  appeared  as  a 
shareholder  in  a  return  made  the  2Ath  of 
March  1845  and  in  all  subsequent  returns 
up  to  September  1845,  when  it  was  omitted. 
It  WM  stated  that  this  last  return  was  tn- 
formal,  and  that  it  was  believed  B,  was  still 
a  shareholder.  No  return  of  B,*s  retire^ 
ment  was  ever  made  :-^Held,  to  he  primtl 
facie  evidence  that  B,  was  a  shareholder 
when  the  contracts  were  entered  into. 

The  fact  that  B,  was  not  then  a  sharC' 
holder  may  be  pleaded  to  the  sci.  fa. 

It  is  no  answer  to  the  application  that 
there  has  been  a  fraudulent  transfer  of  shares 
from  a  person  who  might  have  been  pro^ 
ceeded  against,  but  to  which  the  plaintiff  is 
not  shewn  to  have  been  a  party. 

The  plaintiff  is  not  compelled  to  proceed 
against  an  insolvent  shareholder,  who  is 
entitled  in  equity  to  rein^ursement  from 
other  solvent  persons. 

If  a  sci.  fa.  issues  against  a  person  who 
was  a  shareholder  when  part  only  of  the 
contracts  recovered  upon  were  entered  into, 
the  Court  will  limit  the  execution  against 
him  to  the  amount  for  which  he  is  liable. 

Judgment  having  been  signed  in  an  action 
of  debt  against  the  public  officer  by  default 
for  the  nominal  debt  in  the  declaration,  the 
Court  will  grant  leave  to  issue  a  sd.  fa. 
on  that  judgment  againstformer  shareholders 
upon  an  undertaking  not  to  levy  for  more 
than  is  really  due. 

Rules  had  heen  obtained  in  Trinity  term 
last,  calling  upon  W.  Pawson,  John  Brookes, 
John  Ridley  and  John  Cargill,  and  several 
others,  to  shew  cause  why  writs  of  scire 
facias  on  the  judgment  obtained  by  the 
plaintiff  in  this  cause  should  not  be  issued 
against  them  respectively,  to  enable  the 
plaintiff  to  have  execution  upon  the  said 
judgment. 

It  appeared  from  the  affidavits  on  which 
the  rule  was  founded  that  the  action,  which 

C 
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was  in  debt,  had  been  brought,  on  the  Srd 
of  February  1847,  against  the  defendant,  as 
public  officer  of  the  Newcastle-upon-Tyne 
Joint  Stock  Banking  Company,  to  recoYer 
33,550i.,  due  from  that  bank  to  the 
London  and  Westminster  Bank,  and  that 
judgment  was  signed  by  default  in  that 
action  for  the  nominal  debt  of  136,701/. 
and  costs,  on  the  3rd  of  March  following. 
The  Newcastle  Bank  stopped  payment  on 
the  23rd  of  January  1846,  and  was  utterly 
and  entirely  insolvent  and  had  no  assets 
or  property  whatever ;  on  the  5th  of  May, 
writs  of  Met,  fa*  were  issued  against  ten 
persons,  whose  names  were  given,  all  of 
whom  were  then  shareholders  in  the  said 
bank,  and  judgment  was  signed  against 
them,  for  default  of  appearance,  and  writs  of 
fi.  fa.y  issued  upon  these  judgments,  had 
been  returned  wiUa  bona ;  that  from  inqui- 
ries made  as  to  the  property  and  situation 
in  life  of  these  ten  persons,  it  was  apparent 
that  nothing  would  be  obtained  from  the 
executions  against  them.  The  affidavits 
^hen  set  out  particulars  as  to  each  of  these 
/en  persons,  all  of  whom  were  stated  to  be 
"worth  nothing,"  and  that  at  the  date  of 
the  issuing  of  the  said  writs  of  m,  fa*  the 
only  other  shareholders  in  the  Newcastle 
Bank  were  the  persons  mentioned  in  a  list 
annexed,  who,  together  with  the  said  ten 
persons,  were  the  persons  named  in  the 
return  made  by  the  bank  on  the  19th  of 
March  1847,  who  were  all  described  in  this 
list  as  being  either  dead  or  worth  nothing,  and 
that  nothing  would  be  obtained  if  execu- 
tions were  issued  and  put  in  force  against  all 
or  any  of  them  ;  that  before  the  judgment 
in  this  action  was  obtained,  all  the  share- 
holders who  possessed  any  property  what- 
ever ceased  to  be  shareholders,  and  returns 
to  that  effect  were  filed  under  the  statute ; 
that  there  were  no  assets  or  property  of  any 
nature  or  kind  whatsoever  belonging  to  the 
said  bank,  and  that  the  only  means  of  re- 
covering the  said  debt  were  by  forcing  pay- 
ment firom  those  persons  who  were  share- 
holders when  the  contracts  upon  which  the 
said  judgment  was  signed  were  entered 
into,  but  who  had  since  retired  from  being 
shareholders.  The  action  was  brought  on 
thirty-five  bills  of  exchange  indorsed  by 
the  Newcastle  Bank  to  the  London  and 
Westminster  Bank,  at  various  dates  from 
the   4th   of  August   1845   to   the  8th  of 


January  1846,  except  that  in  the  thirty- 
fifth  count,  whicK  was  indorsed  on  the 
4th  of  May  1846.  The  affidavits  stated 
that  at  the  time  when  the  contracts  on 
which  judgment  was  obtained  were  entered 
into  (except  the  contract  mentioned  in  the 
thirty-fifth  count),  Eliza  Ann  Pawson  (by 
the  name  of  Eliza  Ann  Beverley),  John 
Brooke,  John  Ridley  and  John  Cargili  were 
respectively  shareholders  in  the  Newcastle 
Bank,  the  name  of  the  said  £•  A.  Beverley 
having  been  inserted  in  the  return  made  the 
2nd  of  March  1844,  and  in  all  returns  from 
that  date  lutil  the  return  of  the .  26th  of 
March  1846,  wherein  it  was  stated  the  said 
£•  A.  Beverley  had  ceased  to  be  a  share- 
holder. William  Pawson  married  E.  A. 
Beverley  in  the  latter  part  of  the  year  1844. 
The  name  of  John  Brooke  appeared  in  the 
return  of  the  said  bank  made  on  the  24th 
of  March  1 845,  and  also  in  all  subsequent 
returns,  until  the  general  return  made  on 
the  4th  of  September  1846  (a  copy  whereof 
was  annexed,  which  did  not  contain  the 
name  of  J.  Brooke).  That  deponent  was 
advised  and  believed  that  the  last-named 
return  was  informal  and  improper,  and  that 
the  said  J.  Brooke  continued  to  be  a  share- 
holder until  the  next  general  return,  made 
in  March  1846,  and  that  deponent  had  been 
informed  by  the  officer  at  Somerset  House, 
who  has  the  custody  of  the  return  of  joint- 
stock  banks,  that  no  return  had  been  filed 
under  schedule  B.  of  7  Geo.  4.  c.  46,  of  the 
said  J.  Brooke  having  ceased  to  be  a  share- 
holder in  the  said  bank.  The  name  of 
John  Ridley  was  inserted  in  the  return  of 
the  2nd  of  March  1844,  and  appeared  in 
the  subsequent  returns  until  the  8th  of 
April  1846,  in  which  he  was  stated  to  have 
ceased  to  be  a  shareholder ;  and  the  name 
of  John  Cargili  was  inserted  in  the  retuzn 
made  on  the  24th  of  March  1845,  and 
appeared  in  all  subsequent  returns,  until 
that  of  the  8th  of  April  1846,  in  which  it 
was  stated  that  he  had  ceased  to  be  a 
shareholder.  The  affidavits  stated  that  the 
whole  of  the  debt  of  33,550/.  16j.  7(2.,  and 
interest,  remained  due,  except  9002.  re- 
ceived since  the  recovery  of  the  said  judg- 
ment, and  that  this  application  was  not  made 
in  collusion  with  the  directors  or  share- 
holders of  the  Newcastle  Bank ;  that  three 
years  had  not  elapsed  since  the  share- 
holders who  have  so  retired  as  aforesaid,  or 
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any  of  them,  ceased  to  be  members  of  the 

WaUon  and  Sir  J,  Bayley  now  shewed 
canae,  on  behalf  of  Pawson,  who  made  no 
affidavit  in  answer  to  the  rule. — It  ought 
to  appear  that  all  steps  have  been  taken  to 
make  the  judgment  available  against  all 
those  who  were  shareholders  at  the  time 
when  it  was  obtained ;  as  that  is  a  condition 
precedent  to  taking  steps  against  former 
members,  fiy  7  Geo.  4.  c.  46.  s.  13,  this 
power  is  only  given  in  ease  '*  any  execution 
agamst  any  member  for  the  time  being  shall 
be  ineffectual ;"  that  implies,  that  all  means 
must  be  first  exhausted  to  put  the  judgment 
ID  force  against  all  the  existing  shareholders 
'—EardUy  v.  Law{X),  This  point  has 
been  before  the  Court  of  Common  Pleas 
who  differed  in  opinion — Field  v.  M*Kenzie 
(S).  It  is  quite  consistent  with  these  afli* 
davits  that  no  bond  fide  attempts  have  been 
made  to  levy  under  the  writs  offi.fa.  issued 
against  the  ten  persons  named.  The  sheriff 
would  return  fifi2^  bona^  if  they  were  merely 
lodged  in  his  office. 

iShr  J,  Jervis  {Attorney  General)  and 
BwiU  were  not  called  on  to  support  this 
lule. 

Per  Curiam  (8). — ^We  are  satisfied  that 
enough  has  been  done  to  entitle  the  plaintiff 
to  the  icire  facias  in  this  case. 

Watson  and  Cleasby  then  shewed  cause 
on  behalf  of  Brooke,  on  affidavits  stating 
that  be  was  not  a  member  of  the  Newcastle 
Banking  Company,  at  the  time  when  the 
caoaes  of  action  in  the  declaration  mentioned, 
or  dtber  of  them,  accrued  in  respect  of  which 
this  action  was  brought,  or  at  the  time  when 
the  contracts,  or  either  of  them,  were  entered 
into,  upon  which  judgment  was  obtained ; 
that  since  the  stoppage  of  the  said  bank 
one  H.  B,  the  manager,  and  G.  T.  G, 
the  solicitor  and  one  of  the  managing  direc- 
tors of  the  bank,  transferred  to  ^e  said 
company  the  shares  of  several  persons 
(naming  them),  particularly  of  one  T.  C. 
Gibson,  who  were  members  of  the  said 
banking  company  at  the  time  of  its  stopping 
payment,  without  any  authority  to  do  so, 

U)  12A(L&EL802;i.e.  10  Law  J.  Rep.  (n.s.) 

(2)  16  Law  J.  R«p.  (N.a.)  C.P.  203. 

(3)  Lord  Dehman,  C  J.,  Coleridge,  J.,   Wight- 
Ban,  J.,  and  Erie,  J. 


and  for  the  purpose  of  preventing  the  cre- 
ditors from  enforcing  payment  against  such 
persons,  and  that  such  alleged  transfers  were 
without  valid  consideration,  and  fraudulent, 
and  null  and  void ;  and  in  the  case  of  the 
said  T.  C.  Gibson,  were  made  in  collusion 
and  concert  with  the  said  G.  T.  G.  and 
H.  B  ;  and  that  such  persons  were  present 
memt>ers  of  the  said  banking  company,  and 
ought  to  have  been  exhausted  by  plaintiff, 
before  having  recourse  to  Brooke ;  that  J.  S. 
Pidgeon,  who  was  mentioned  in  the  affidavits 
in  support  of  the  rule  as  one  of  the  present 
members  of  the  company,  was  actuary  of  the 
English  and  Scottish  Law  Life  Assurance 
and  Loan  Association,  which  consists  of 
persons  capable  of  paying,  and  had,  as 
such  actuary,  on  the  6th  of  September  1843, 
certain  shares  assigned  to  him  as  trustee  fpr 
the  said  association,  by  virtue  of  which  he 
was  still  a  member  of  the  said  company,  and 
entitled  to  be  indemnified  by  the  said  asso- 
ciation against  any  liability  incurred  on 
their  behalf,  for  which  purpose  he  had  lately 
filed  a  bill  in  Chancery  against  the  associa- 
tion.— First,  the  affidavits  of  the  plaintiff 
do  not  shew  that  Brooke  ought  to  be  made 
liable.  He  is  not  shewn  to  have  been  a 
shareholder  in  August  1845,  when  the  con- 
tracts were  entered  into.  His  name  appears 
in  the  return  of  March  1845,  but  not  in 
that  of  September  1845,  and  he  may  have 
ceased  to  be  a  member  at  any  period  between 
March  and  September. 

[Coleridge,  J. — They  say  the  September 
return  is  improper ;  and  independently  of  that 
it  stands  upon  the  deponent's  advice  and  be- 
lief that  Brooke  was  a  member  in  Septem- 
ber.] 

His  own  affidavit  denies  that  he  was  so. 
He  says,  *'  he  was  not  a  member  when  any 
of  the  causes  of  action  accrued,  or  when  any 
of  the  contracts  were  entered  into." 

[Coleridge,  J.— -It  would  have  been  so 
simple  to  say  when  he  ceased  to  be  a 
member.] 

Primdfacie^  as  there  is  no  return  subse- 
quent to  August  shewing  him  to  be  a  share- 
holder, that  is  enough,  without  his  being 
obliged  to  give  the  very  date  of  his  retire- 
ment. The  statement  as  to  information  and 
belief  that  he  continued  a  member,  merely 
means  that  there  was  no  proper  return  made 
of  his  retirement.  This  being  an  application 
to  the  discretion  of  the  Court,  the  applicant 
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ought  not  to  come  with  such  vague  mate- 
rials. 

[Lord  Denman,  CJ. — We  do  not  think 
the^  are  vague  at  all.] 

[WiGHTMAN,  J. — Brooke  may  plead  to 
the  scire  facias  that  he  was  not  a  partner 
when  the  contract  was  entered  into.] 

Then  the  transfer  of  shares  from  the 
members  named  in  the  affidavits  was  collu- 
sive, and  the  plaintiif  ought  to  shew  that  he 
has  endeavoured  to  obtain  satisfaction  from 
them,  as  they  are  still  substantially  share- 
holders. As  to  Pidgeon,  proceedings  ought 
also  to  have  been  taken  against  him;  for 
though  he  is  stated  himself  to  be  worth 
nothing,  he  holds  shares,  as  trustee,  on  be- 
half of  a  large  company,  and  they  would  be 
liable  to  him  for  the  amount  recovered 
against  him.  This  point  cannot  be  pleaded 
as  a  defence  to  the  sci,  fa. 

[Erle,  J. — Surely  you  may  shew  that 
you  are  only  a  shareholder  of  the  second 
class ;  and  that  all  steps  have  not  been  taken 
against  those  of  the  first  class.] 

It  is  submitted  that  the  Court  must  be 
satisfied  on  that  head  before  granting  the 
sci,  fa, 

[Lord  Denman,  C.J. — In  a  similar  case 
where  the  fact  came  out  on  afiSdavits  in 
answer,  we  directed  an  Usue-^Bosanquet  v. 
fVoodford{i),  why  should  it  then  not  be 
pleaded  ?] 

It  could  not  be  pleaded  that  the  judg- 
ment would  have  been  effectual  to  a  certain 
amount  only  against  Pidgeon ;  and,  besides, 
though  peifectiy  solvent  when  the  execu- 
tions were  delivered  to  the  sheriff,  he  may 
be  insolvent  now. 

[Erle,  J. — The  important  time  is  when 
the  application  is  made.  It  would  be  a  good 
answer  to  this  action,  if  you  shewed  us  that 
execution  issued  against  Pidgeon  would 
produce  satisfaction  of  the  debt.] 

In  effect  that  is  shewn  by  these  affidavits. 
But  this  rule  is  wrong  in  form ;  it  is  for  a 
sci,  fa,  to  issue  execution  on  the  judgment 
obtained  in  the  action ;  and  it  appears  that 
Brooke  was  not  a  partner  at  the  time  when 
the  contract  declared  on  in  the  85th  count 
was  entered  into.  He  is  not,  therefore, 
liable  to  the  debt  arising  out  of  that  con- 
tract, or  to  be  taken  under  this  judgment, 


(4)  5  Q.B.  lUp.  310 ;  8.  c.  13  Law  J.  Rep.  (n.i.) 
Q.B.  93. 


which  is  entire,  and  neither  damages  nor 
costs  can  be  severed.  It  is  like  the  case  of 
proceedings  against  bail,  where  the  verdict 
must  be  conformable  to  the  affidavit  of  debt 
—Firth  V.  Harris  (5). 

The  Attorney  General^  in  support  of  the 
rule  (Bovillf  who  was  with  him,  was  not 
heard). — ^As  to  the  last  point,  the  sci,  fa,^ 
being  under  a  statutory  power,  may  be 
limited  to  that  part  of  the  judgment  to 
which  Brooke  is  liable.  As  to  the  other 
objections,  Brooke  was  a  member  in  March 
1845  ;  and  the  presumption  is  that  he  con* 
tinned  to  be  so,  until  he  is  shewn  to  have 
ceased,  and  the  void  return  of  September 
1845  does  not  do  away  with  that  presnmp* 
tion.  If  he  really  was  not  a  member  in 
August,  we  may  plead  that  to  the  sci,  fa. 
Then  if  there  was  collusion  in  the  tranter 
of  Gibson's  shares,  that  may  be  pleaded-— 
Phillipson  v.  Earl  ofEpremoni  (6).  Lastly, 
it  is  no  answer  that  proceedings  have  not 
been  exhausted  against  all  persons  who  were 
members  between  the  time  when  the  con- 
tract was  entered  into,  and  when  judgment 
was  signed ;  it  is  sufficient  to  take  bond  fide 
steps  against  all  who  were  members  at  the  time 
of  judgment.  Pidgeon  is  shewn  to  have  had 
no  legal  assets,  which  is  all  that  the  statute 
applies  to.  He  might  be  entitled  to  recover 
from  the  insurance  company  in  equity,  but 
the  plaintiff  is  not  bound  to  wait  foi  the 
result  of  a  suit  in  Chancery  and  so  let  the 
three  years  expire.  AH  that  is  necessary 
on  such  a  motion  as  this  is,  that  the  Court 
should  see  that  there  is  a  real  ease  for 
further  proceedings  being  allowed. 

Lord  Denman,  C.J. — We  are  all  of  that 
opinion.  The  proceeding  by  scire  facias 
was  introduced  into  the  act  for  the  purpose 
of  giving  a  party  the  opportunity  of  contest- 
ing his  liability  in  a  le^  mode.  Here  the 
judgment  has  been  proved  to  be  ineffectual 
to  a  certain  extent — ^it  is  not  necessary  to 
shew  to  what  precise  extent — ^it  is  sufficient 
if  the  whole  debt  has  not  been  raised.  In 
that  case  the  judgment  creditor  may  go  on 
against  those  who  were  shareholders  at  the 
time  when  the  contract  was  entered  into.  Then 
is  Mr.  Brooke  proved  to  our  satisfaction 


(5)  8  DowL  P.C.  689. 

(6)  6  Q.B.  Rep.  587  ;  s.  c.  14  Law  J.  Rep.  (n.i.) 
Q.B.  26. 
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to  have  ever  been  a  thareholder,  and  not  tcl 
bave  eeased  to  be  so  at  the  time  when  the 
eoatract  was  made?  Mr.  Cleasby  argues  that 
he  does  not  appear  to  have  ceased ;  but  I 
think  it  is  good  law  that  if  he  is  shewn  to 
be  a  member  in  March  1845,  he  will  be 
piesamed  to  continue  a  member  until  he  is 
proved  to  have  retired  (7).  Now,  in  order 
to  prove  that  he  had  ceased  to  be  a  member 
in  August  his  affidavit  is  relied  on,  but  I  do 
not  know  what  he  means  by  saying  he  was 
not  a  member  when  the  contract  was  made, 
or  when  the  causes  of  action  accrued :  he 
may  mean,  that  under  some  view  which  he 
takeaof  the  law,  he  had  then  ceased  to  be  a 
member;  he  vdght  have  stated  distinctly 
on  what  day  he  ceased  to  be  a  member,  for 
that  must  be  within  his  knowledge :  we  can- 
not act  upon  some  view  of  the  law  he  may 
take.  T^n,  as  to  Gibson,  he  really  has  no- 
thing to  do  with  the  matter.  Any  firaud  prac- 
tised in  the  way  suggested  would  not  re- 
lieve the  other  party  from  his  liability.  If 
the  cireumstances  are  such  as  to  relieve 
Brodce  £rom  his  liability,  he  may  plead 
them  to  the  scire  faeiai(fi\  or  any  matter 
which  would  shew  that  the  statute  does  not 
^ply  to  him;  or  perhaps  he  may  come 
to  the  Court  to  set  the  proceedings  aside. 
Otherwise,  we  must  decide  that  there  is 
fimd,  without  hearing  the  party  against 
vhom  the  fraud  is  allied.  The  last  point 
a,  that  the  affidavit  itself  does  not  make 
oat  a  case  against  Brooke,  because  it  shews 
that  for  some  part  of  this  judgment  he 
cannot  be  liable.  But  I  have  no  doubt 
that  we  can  restrain,  in  some  way  or  other, 
the  judgment,  so  as  to  prevent  it  being  put 
in  £orce  against  him  as  to  this  part.  Pro- 
bably, the  mode  suggested  by  the  Attorney 
General  will  best  dOTect  this  purpose.  We 
should,  of  course,  watch  the  proceedings, 
and  take  care  that  he  is  not  a  sufferer  for 
anything  for  which  he  is  not  properly  liable ; 
but  we  should  be  defeating  justice  if  we  did 
sot  say  that  a  party,  having  been  once  liable, 
continttes  to  be  so  until  he  shews  that  his 
liability  has  ceased. 

CoL£aii>eE,  J. — I  am  of  the  same  opin- 
ioo.  The  clause  of  the  statute  appears  to 
apply  to  two  bodies  of  persons — those  who 

(7)  S*e  Steward  v.  Dunn,  12Mee.  &  WeU.  65d  ; 
t.  c.  13  Law  J.  Kep.  (K.a.)  E»eh.  324. 

(S}  See  Fowler  v.  Rickerby,  9  DowL  P.C.  682 ; 
ul  lOLmw  J.  Hep.  (k.s.)  C.P.  149. 


were  shareholders  at  the  time  when  the 
judgment  was  recovered,  and  those  who 
were  shareholders  at  the  time  when  the 
contract  was  entered  into.  Now,  it  is  a 
condition  precedent  to  proceeding  against 
the  second  class,  that  Uie  judgment  must 
have  been  attempted  to  be  put  in  force 
against  those  of  the  first  class.  Assuming 
Gibson  to  have  been  within  the  first  class — 
which  is  not  shewn  by  the  affidavits — and 
assuming  the  proceedings  to  be  fraudulent, 
the  parties  engaged  in  getting  him  out  of 
that  class  are  not  connected  at  all  with 
the  present  plaintiff,  and  their  proceedings, 
therefore,  cannot  affect  this  question.  The 
statute,  without  specifying  any  mode,  en- 
ables the  Court  to  authorize  execution 
against  the  second  class  of  persons ;  and  it 
has  been  decided  that  the  proper  mode  is  by 
scire  facias  (9),  and  we  are  to  decide  under 
what  circumstances  we  will  allow  the  pro- 
ceeding. We  must  see  that  we  do  not 
injure  either  party  by  granting  this  power 
on  insufficient  materials ;  but,  if  a  primd 
facie  case  is  made  out,  the  scire  facias 
ought  to  go,  in  order  that  the  matter  may 
be  properly  sifted. 

WiGHTMAN,  J. — I  quite  agree.  If  we  were 
to  say  that  this  was  not  a  primd  facie  case 
for  a  scire  facias  to  issue,  I  think  it  would  be 
a  doctrine  extremely  dangerous  for  depositors 
with  joint-stock  banks.  The  first  point 
made  is  that  Brooke  was  not  a  shareholder 
at  all  at  the  time  of  the  contract.  On  that 
question,  it  appears  to  roe  that  his  affidavit 
is  by  no  means  satisfactory ;  and,  besides, 
he  may  plead  to  the  scire  facias  that,  in 
truth,  he  was  not  a  shareholder  at  that  time, 
and  therefore  he  will  not  be  substantially 
injured  by  this  decision.  But  it  is  said 
there  is  a  shareholder  who  made  a  collusive 
transfer  of  his  shares,  and  that  he  ought  to 
have  been  proceeded  against.  How  can 
the  plaintiff  know  that  ?  It  is  not  sug- 
gested that  he  was  a  party  to  the  fraud: 
it  is  enough  that  he  has  tried  to  make 
the  judgment  available  against  those  who 
were  shareholders  at  the  time  when  he  ob- 
tained judgment ;  but  it  is  said  he  has.  not 
issued  execution  against  every  person,  to 
see  whether  he  has  assets  or  not.  I  think 
quite  enough  has  been  done  to  shew  that 

(9)  See  Ransford  v.  Bosaoquet,  12  Law  J.  Rep. 
(M.S.)  Excb.  489. 
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he  has  attempted  bond  fide  to  recover  the 
debt  against  the  existing  shareholders.  Next 
it  is  aigued  that  Pidgeon  might  have  been 
compelled  to  pay  the  debt,  because  he  has 
some  equitable  claim  against  an  insurance 
company.  It  seems  to  roe  the  statute  did 
not  contemplate  such  a  proceeding  as  that ; 
but  we  are  to  exercise  our  discretion  in  the 
matter,  and  say  whether  we  think  there  is 
reasonable  ground  for  insisting  on  payment 
from  a  person  in  that  position,  and  we 
clearly  think  there  is  not.  As  to  the  last 
point,  that  the  execution  cannot  issue,  be^- 
cause  Brooke  was  not  a  shareholder  at  the 
time  when  the  whole  subject-matter  of  the 
judgment  was  contracted,  it  must  be  recol- 
lected that  this  scire  faeiae  is  under  the 
statute,  and  provided  as  a  remedy  against 
persons  who  are  not  at  common  law  liable 
under  the  judgment.  It  seems  to  me  there 
will  be  no  difficulty  in  limiting  the  execution 
so  as  to  make  it  proper  in  such  a  case  as 
this. 

Erle,  J,  concurred. 

Rule  abaoluie. 

On  a  subsequent  day, — 

Mamisty  shewed  cause  on  behalf  of  Ridley 
and  Cargill,  on  affidavits  stating  the  same 
facts  as  in  the  case  of  Brooke,  but  he  did 
not  argue  any  of  the  points  before  decided. 
—-There  is  one  point  which  has  not  been 
brought  before  the  Court :  the  judgment  is 
signed  against  the  public  officer  for  the 
whole  debt  laid  in  the  declaration,  though 
only  33,550^  is  due ;  the  plaintiff  ought 
not  to  be  allowed  to  have  a  judgment 
against  the  shareholders  for  more  than  is 
really  due,  but  he  should  enter  a  nolle 
prosequi  or  a  remittitur  as  to  the  residue. 
This  is  not  like  the  case  of  an  ordinary 
defendant  who  might  have  come  in  at  the 
trial  and  shewn  how  much  was  due.  Here 
parties,  strangers  to  the  action,  are  to  be 
brought  in  by  the  equitable  jurisdiction  of 
the  Court.  The  judgment  for  the  whole 
sum  binds  the  property  of  the  shareholders, 
though  no  execution  can  issue  except  by 
leave  of  the  Court.  This  was  decided 
recently  in  the  Common  Pleas.  Besides, 
the  set.  fa,  being  in  the  nature  of  an  execu- 
tion must  follow  the  judgment.  The  party 
will  be  injured  by  having  a  judgment  re- 
gistered against  him.  for  a  greater  sum  than 
is  due. 


I  The  AUomey  General,  contra. — No  diffi- 
culty can  occur,  as  the  execution  will  be 
limited  to  the  amount  due,  on  the  principle 
laid  down  in  the  former  rule.  The  judg- 
ment being  suffered  to  go  by  default,  it  was 
taken  according  to  the  usual  practice  for  the 
debt  in  the  declaration. 

Lord  Dbnman,  C.J.— -I  do  not  see  why 
we  could  not  issue  a  writ  of  inquiry  to  as- 
certain the  amount  actually  due. 

WiGHTUAN,  J. — In  every  case  of  debt, 
judgment  is  taken  for  the  whde  sum  claimed, 
and  it  is  set  right  afterwards.  I  see  no 
difficulty  in  granting  leave  to  issue  this 
scire  facias  upon  an  undertaking  not  to 
issue  execution  for  more  than  is  due. 

Manisty  assented  to  this. 

Rule  absolute ;  plaintiff  under- 
taking not  to  levy  for  more 
than  is  due. 


1847 
Dec 


17.     \ 
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OREVILLE   V.    8TVLZ    AND 
OTHERS. 


fVitness—'Commission  to  examine — Order 
—1  Will.  4.  c.  22.  s.  4. 

Where  a  commission  to  examine  witnesses 
abroad  issues  under  1  WiU.  4.  c.  22.  s.  4, 
the  names  of  the  commissioners  and  the  place 
at  which  it  is  to  be  executed  must  be  specie 
fied  in  the  order  authorizing  the  commission^ 
or  in  some  subsequent  order, 

A  commission  authorized  the  swearing  of 
an  interpreter  on  the  examination  of  French 
witnesses.  The  return  shewed  that  the  tn* 
terpreter  had  been  swom,  but  did  not  state 
that  he  interpreted  the  evidence  of  any  of 
the  witnesses  I'^Held,  unnecessary. 

The  commission  directed  the  witnesses  to 
be  examined  apart ; 

Qusere  —  Whether  the  return  must  ex~ 
pressly  state  they  were  so  examined. 

Error  coram  nobis  to  reverse  outlawry. 

On  the  13th  of  August  1846,  a  summons 
was  taken  out  on  behalf  of  the  plaintiff  in 
error,  to  shew  cause  why  a  commission 
should  not  issue  to  examine  on  interroga-. 
tories  certain  witnesses  residing  at  Enghien 
les  Bains,  Seine  et  Oise,  in  the  kingdom  of 
France.  A  copy  of  this  summons  was  served 
on  the  attorney  for  the  defendant  in  error^ 
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vltaftttendedt  and  opposed  the  summons 
on  the  ground  that  there  had  been  a  former 
commisabn,  which  was  still  unexecuted, 
aod  daimed  the  costs  of  the  former  commis- 
skm,  to  which  the  attorney  for  the  plaintiff 
inenor  objected,  on  the  ground  that  the 
defendant  in  error  had  not  joined  in  the 
fbnner  commission  ( 1 ).   The  following  order 
wu  then  made  by  Pollock,  C.B.  :— 
*'Gieville  v.  Stnlz  and  I       Upon    hearing 
others,  in  error.       J  the  attomies,  &c. 
00  both  sides,  I  do  order  that  a  commission 
do  isiue  herein  to  examine  Adelaide  Van- 
denbendeandCelina  Hugnegny,  as  witnesses 
herein,  on  behalf  of  the  plaintiff  in  error, 
who  now  reside  at  Enghien  les  Bains,  Seine 
et  Oise,in  the  kingdom  of  France,  on  inter* 
rogstories.     That  the  commission,  interro*  ' 
gatories  and  depositions  when  taken,   be 
retamed  to  me  at  my  chambers,  in  Rolls 
Garden,   Chancery   Lane,  London,  under 
the  bands  and  seals  of  the  acting  commis- 
sionersv  and  that  office  copies  thereof  be 
read  in  evidence  on  the  trial,  saving  all  just 
exceptions,  without  production  of  the  ori- 
ginals, and  that  all  questions  of  the  costs 
of  the  former  commission  be  reserved. 
"Dated  the  14th  day  of  August  1846." 
A  copy  of  this  order  was  served  on  the 
ittomey  for  the  defendants  in  error  on  the 
sune  day,  and  the  commission  issued  ac- 
cordingly  under  the  seal   of  this  Court, 
directed  to  Thomas  Gill,  Thomas  Pickford, 
and  Thomas  Lawson  (therein  respectively 
described)   as    Commissioners  to  examine 
Adelaide   Yandenhende   and  Celina  Hu- 
gnegny, witneaeee  upon  certain  interroga- 
tories to  be  exhibit^  to  them  as  well  on 
the  part  of  R.  F.  Greville,  Esq.,  the  plain- 
tiff in  error,  as  on  the  part  of  J.  Stnlz,  &c., 
defendanta  in  error  in  a  certain  cause,  &c« 
Theoonomission  commanded  the  said  Com- 
missioners, or  any  two  of  them,  on  or  before 
the  24th  of  October  next,  at  a  certain  day 
and  place,  or  certain  days  and  places,  to  be 
appointed  by  them  for  that  purpose,  "  to 
cause  the  said  witnesses  to  come  before  you 
u  Paris,  in  the  kingdom  of  France,  and 


(1)  The  ordnr  for  the  former  commission  was 
ndeVy  Wigbtansn,  J.,thedefiMiduitiD  error  hsriog 
Tcfased  to  join  in  it.  It  was  stated  that  the  former 
conniasion  had  issued,  but  in  consequence  of  the 
tbsenoe  of  tlie  commissioners  therein  named  from 
Ptris.  it  coold  not  be  executed  within  the  time 
Uiuted  for  the  examination  of  the  witnesses  under  it. 


then  and  there  to  examine  each  of  them 
apart  upon  the  said  interrogatories  on  their 
respective  corporal  oath  first  taken  before 
any  two  or  more  of  you,  according  to  the 
form  of  their  several  religions,  and  that  you 
do  take  such  their  examinations,  and  reduce 
them  into  writing  on  paper  or  parchment  in 
the  English  language,  and  when  you  shall 
have  so  taken  them,  you  are  to  send  the 
same  without  delay  to  the  Right  Hon.  Sir 
F.  Pollock,  Knt,  &c.,  at  his  chambers,  &c., 
closed  up  under  your  seal,  or  the  seals  of 
any  two  or  more  of  you,   distinctiy  and 
plainly  set  together,  with  the  said  interro- 
gatories, and  this  writ  to  be  filed  of  record 
in  our  said  court  at  Westminster.     And 
we  give  you,  or  any  two  or  more  of  you, 
full  power  and  authority,  jointiy  or  seve- 
rally, to  swear  any  one  or  more  interpreter 
or  interpreters  upon  his  or  their  oath  or 
oath^  solemnly  well  and  truly  to  interpret 
the  oath  or  oaths  or  interrogatories  which 
shall  be    administered   and   exhibited  by 
either  of  the  said  parties  to  any  such  witness 
or  witnesses,  who  do  not  understand  the 
English  language,  out  of  the  English  into 
the  language  of  such  witness  or  witnesses, 
and  also  to  interpret  their  respective  depo* 
sitions  taken  to  the  said  interrogatories  out 
of  the  language  of  such  witness  or  witnesses 
into  the  English  language.   And  we  further 
command  that  all  and  every  the  clerk  or 
clerks,  interpreter  or  interpreters,  translator 
or  translators,  employed  in  taking,  inter- 
preting, writing,   transcribing,  translating, 
or  engrossing  ^e  deposition  or  depositions 
of  witnesses,  or  in  translating  the  questions 
to  and  answers  of  the  said  witnesses  to  be 
examined  by  virtue  hereof,  shall,  before  he 
or  they  be  permitted   to  act  as  clerk  or 
clerks,  int^preter  or  interpreters,  translator 
or  translators,  as  aforesaid,  severely  take  an 
oath,  truly  and  faithfully,  and  without  par- 
tiality to  any  or  either  of  the  parties  in  the 
cause,  to  interpret  and  translate  the  several 
questions  and  answers,  and  to  take  and  write 
down,  transcribe,  and  engross  the  depositions 
of  all  and  every  witness  and  witnesses  pro- 
duced before  and  examined  by  you,  the  said 
Commissioners,  or  any  of>  you,  as  far  forth 
as  he  or  they  are  directed  and  employed  by 
the  said  Commissioners,  or  any  of  them,  to 
take  down,  write,  or  engross  the  said  depo- 
sitions, which  oath  any  two  or  more  of  you 
are  hereby  empowered  to  administer  to  such 
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clerk  or  clerks,  interpreter  or  interpreters, 
translator  or  translators,  according  to  his 
or  their  several  religions.  Witness,  Thomas 
Lord  Denman,  at  Westminster,  the  19th 
day  of  August,  in  the  tenth  year  of  our 
reign,  a.d.  1846." 

A  copy  of  the  interrogatories  was  for- 
warded to  the  attorney  for  the  defendant  in 
error,  and  a  notice  served  on  him  of  exe- 
cuting the  commission  at  the  house  of  Mr. 
Thomas  Lawson,  No.  10,  Rue  Royale  St. 
Honore,  in  the  city  of  Paris,  at  eleven 
o'clock,  A.M.,  on  the  Ist  of  October  1846, 
at  which  time  it  was  accordingly  executed. 
The  attorney  for  the  defendants  in  error 
attended  the  opening  of  the  commission, 
at  the  chambers  of  the  Lord  Chief  Baron, 
and  inspected  the  depositions,  and  bespoke 
copies  thereof,  which  were  accordingly  fur- 
nished to  him,  and  he  never  made  any 
objection  to  the  regularity  of  the  proceed- 
ings at  any  time  before  the  hearing  of  the 
cause. 

The  cause  was  tried,  on  the  5th  of 
November  1846,  before  Patteson,  J.,  when 
the  above  order  and  commission  were  put 
in  'evidence,  whereupon  the  counsel  for  the 
defendants  in  error  objected  that  the  com- 
mission was  invalid,  as  it  was  not  founded 
on  any  order  which  named  the  Commission- 
ers, or  gave  any  directions  as  to  the  time  or 
place  of  examination.  The  learned  Judge 
considered  that  it  was  doubtful,  but  received 
the  commission ;  which,  as  well  as  the  inter- 
rogatories, was  read.  The  return  of  the 
Commissioners  was  then  proposed  to  be 
read ;  it  was  as  follows: — 

"  Depositions  of  witnesses,  &c.,  produced, 
sworn,  and  examined  on  &c.,  at  &c.,  before 
us,  &c.,  we,  the  acting  Commissioners,  under 
the  said  commission,  before  we  acted  in  or 
were  present  at  the  swearing  or  examining 
of  any  witness  having  taken  an  oath,  &c., 
and  also  the  interpreter  by  us  employed  to 
interpret  the  oaths  and  interrogatories  ad- 
ministered and  exhibited  to  the  witnesses 
who  did  not  understand  the  English  lan- 
guage, out  of  English  into  the  French 
language,  having  before  acting  in  the  said 
commission  been  .first  duly  sworn  before  us 
well  and  truly  to  interpret,  &c.,  and  having 
done  all  such  other  things  as  we  are  directed 
by  the  said  commission  to  do  before  entering 
upon  examination  of  the  two  witnesses 
under  the  said  commission. 


"  The  examination  of  Adelaide  Vanden- 
hende,  residing  at,  &c.,  Enghien  les  Bains, 
in  the  kingdom  of  France,  a  witness  pro- 
duced, sworn  and  examined  before  us,  the 
said  Commissioners,  on  the  part  of  the 
plaintiff  in  error.  [Then  followed  her  an- 
swers in  English  to  the  several  interro- 
gatories.] The  other  examination  had  a 
separate  heading  in  precisely  the  same  terms, 
nmtatis  mutandis, 

(Signed)    Thos.  Gill,  Thos.  Lawson, 

Commissioners." 

It  was  objected,  that  the  depositions 
could  not  be  read,  as  it  was  not  stated  that 
the  witnesses  had  been  examined  apart; 
that  the  name  of  the  interpreter  employed 
was  not  given  in  any  part  of  the  proceed- 
ings ;  and  that  it  did  not  appear  which 
(if  either)  of  the  witnesses  were  examined 
through  the  interpreter,  or  whether  they 
were  examined  in  French  or  English.  The 
learned  Judge  thought  himself  bound  to 
receive  the  evidence,  as,  in  the  absence  of 
positive  proof  to  the  contrary,  it  was  to  be 
assumed  that  everything  was  rightly  done 
under  the  commission,  according  to  the 
authority  of  The  Queen  v.  Douglas  (2). 
The  depositions  were  accordingly  read,  and 
the  plaintiff  in  error  obtained  a  verdict. 

BarsUnVf  in  Michaelmas  term  1846,  ob- 
tained a  rule,  calling  upon  the  plaintiff  in 
error  to  shew  cause  why  there  should  not  be 
a  new  trial  on  the  grounds  insisted  upon 
at  the  trial ;  against  which — 

Martin  and  E.  Beavan  now  shewed 
cause. — The  first  objection  is  taken  to  the 
commission,  which  is  said  to  have  issued 
without  proper  authority;  and  that  there 
ought  to  have  been  a  second  summons  and 
a  second  order  naming  the  Commissioners, 
and  specifying  the  time  and  place  for  taking 
the  examination ;  but  the  commission  itself 
is  the  authority  for  taking  the  examination 
— -1  Will.  4.  c.  22.  s.  4.— and  it  has  issued 
perfectly  regularly  in  the  present  case,  and 
according  to  the  course  of  practice  where 
the  opposite  party  does  not  join  in  the  con\- 
mission.  Steinkeller  v.  Newton  (3)  is  not 
in  point :  there,  the  proceedings  took  place 
without  any  notice  to  the  opposite  party, 
and  fraud  was  imputed. 

(2)  16  Law  J.  Rep.  (m.b.)  Q.B.  417. 
(8)  1  So.  N.R.  148 ;  s.  c  9  Law  J.  Rep.  (k.s.) 
C.P.  262. 
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[CoLB&iDGE,  J.— The  commission  can 
only  be  iwned  by  us  under  a  statutable 
uthcMity,  which  does  not  appear  on  the  face 
of  it,  and  you  must  therefore  prove  the 
order :  if  so,  this  objection  arises.] 

The  commission  having  issued  under  the 
seal  of  the  Court,  and  tested  by  the  Lord 
Chief  Justioe,  will  be  presumed  to  have 
iasned  rightly.  A  teire  /ocmm  under  the 
7  Geo.  4.  c.  46.  can  only  issue  after  a  rule 
of  court,  but  in  proceedings  on  the  $cire 
faeioM  it  is  not  necessary  to  shew  that  such 
a  mle  has  been  made.  A  commission  may 
go  to  India  under  18  Geo.  8.  c.  63.  s.  44. 
la  motion  in  court,  but  that  need  not  be 
sUted — The  Queen  v.  Douglas, 

[Patteson,  J.  —  There,  a  mandamus 
issues,  and  is  the  act  of  the  Court.  My 
difficulty  here  arises  from  the  words  of  the 
statute,  that  the  details  as  to  the  time,  place, 
sod  manner  of  examination  are  to  be  directed 
by  the  Court  or  a  Judge,  and  are  not  merely 
to  be  inserted  in  the  commission  by  the 
officer  of  the  court  without  authority.] 

[CoLBBiDOKy  J. — The  plaintiff  himself 
has  put  in  the  order  here ;  he  cannot  then 
turn  round  and  say  it  is  immaterial.] 

Atkime  v.  Palmer  (4)  shews  that  the  only 
question  is,  whether  the  Commissioners  have 
■ohstantially  discharged  the  duty  imposed 
vpon  them.  In  a  case  of  Eniwistle  v. 
Deei  (5),  tried  at  the  sittings,  at  Guildhall, 
after  last  Trinity  term,  the  same  objection 
as  the  present  was  raised  to  a  commission, 
and  the  order  was  called  for  but  not  pro- 
dueed ;  and  the  Lord  Chief  Baron,  who  tried 
the  cause,  thought  that  he  must  assume 
that  the  commission  had  issued  properly. 
Bat  this  order  is  sufficient  without  naming 
the  Commissioners.  The  1  Will.  4.  c.  22. 
I.  4.  applies  to  two  cases :  one  where  the 
examination  is  taken  within  the  jurisdiction 
whexe  the  Commissioners  must  be  named  in 
the  order ;  and  the  other,  where  the  exami- 
lation  takes  place  out  of  the  jurisdiction 
where  they  need  not  be  named.  In  the 
latter  ease,  the  witnesses  need  not  be  named 
in  the  order — Cow  v.  Kinnersley  (6). 

[CoLXRiDOE,  J.^-They  need  not  aU  be 

(4)  4  B.  &  AU.  877. 

(5)  Mmrtm  stated  this  case  a»  in  the  text,  bSTing 
Wa  MOBS*]  in  it. 

(6)  <  Man.  &  Gr.  981 ;  s.  c  13  Law  J.  Rep. 
(irA)C.P.  114. 
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named  ;  but  some  must,  in  order  to  shew  it 
is  not  a  mere  fishing  commission.] 

In  Clay  v.  Stephenson  (7)  the  oath  to  be 
taken  by  the  commissioners  was  dispensed 
with.  Doe  d.  Thorn  v.  Phillips  (8)  may 
be  relied  on  by  the  other  side;  but  that 
only  shews  that  in  a  motion  to  the  Court  the 
name  of  the  commissioner  must  be  given ; 
it  is  different  in  orders  obtained  at  chambers, 
where  frequently  the  parties  do  not  agree 
until  afterwards  on  that  point.  The  prac- 
tice in  equity  is  the  same  as  has  been  here 
pursued — Gresley  on  Evidence,  p.  70.  But 
the  defendaats  were  here  parties  to  the  order 
being  made,  and  did  not  make  any  objection 
to  it ;  they  cannot  after  lying  by  now  object 
to  the  commission. 

[Coleridge,  J. — ^They  admit  the  order 
to  be  good  so  far  as  it  goes,  but  say  there 
ought  to  be  another  order  supplying  the 
deficiency  of  the  first.] 

Next,  as  to  the  name  of  the  interpreter 
being  given  in  the  return  to  the  commission. 
That  cannot  be  necessary,  as  it  would  have 
been  of  no  advantage  to  have  done  so. 

[Lord  Demman,  C.J. — It  never  appears 
that  he  interpreted  at  all ;  he  is  only  stated 
to  have  been  employed  to  do  so.  We  cannot 
presume  that  an  interpreter  was  needed; 
both  the  witnesses  may  have  understood 
English,] 

The  same  answer  applies  to  the  objec- 
tion, that  it  is  not  stated  which  of  the  wit- 
nesses were  examined  through  an  interpreter ; 
it  does  not  appear  that  any  were  so  examined. 

[Lord  Denhan,  C.J. — You  may  pass 
over  that.] 

The  last  point  is,  that  the  witnesses  were 
not  examined  apart;  but  it  will  be  presumed 
that  the  commissioners  did  all  they  were 
bound  to  do  ;  they  state  that  they  "  did  all 
such  things  as  they  were  directed  by  the 
commission  to  do."  The  examinations  are 
returned  separately,  and  with  distinct  head- 
ings, and  are  each  signed  by  the  Commis- 
sioners—J^e  Queen  v.  Birmingham  (9), 

Barstow,  in  support  of  the  rule. — The 
Court  has  no  power  at  common  law  to  issue 
this  commission — Attorney  General  v.  Bo- 

(7)  8  Ad.  &  £1.  807  ;  a.  e.  4  Law  J.  Rep.  (h.s.) 
K.B.212. 

(8)  1  Dowl.  P.C.  66. 

(9)  15  Law  J.  Rep.  (v.s.)  M.C.  66. 

D 
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veii  (10).  The  statatable  authority  must 
therefore  be  strictly  pursued,  and  there  must 
be  some  order  made  directing  the  time,  place, 
and  manner  of  the  examination.  This  very 
objection  wastakep  in  Steinkellery,  Newton^ 
and  the  Court  there  decided  that  the  com- 
mission had  issued  without  authority. 

[Lord  Denman,  C.J. — The  statute  does 
not  require  that  the  order  should  name  the 
Commissioners:  may  not  the  Court  name 
some  person  itself?] 

[Coleridge,  J.-— The  general  practice  is, 
if  the  parties  differ  as  to  who  the  Commis* 
sioners  shall  be,  the  Judge  who  makes  the 
order  leaves  them  to  agree  upon  somebody.] 

Still,  when  they  have  agreed,  they  must 
come  for  an  order  to  ratify  their  choice. 
But  the  order  should  at  all  events  state  in 
what  particular  place  the  examination  is  to 
be  taken  :  it  merely  says  that  the  witnesses 
reside  in  France. 

[Coleridge,  J. — I  learn  from  the  Master 
that  if  such  a  rule  or  order  issued  for  a  com- 
mission, and  it  were  brought  to  the  office, 
they  would  not  draw  up  the  commission 
until  the  parties  had  agreed  upon  the  Com- 
missioners, and  the  time,  place,  and  manner 
of  holding  the  examination,  or  there  had 
been  an  order  obtained  for  that  purpose.] 

Lord  Denman,  C.J. — I  regret  that  we 
cannot  get  over  this  objection.  The  order 
is  the  authority  for  taking  the  examination 
at  any  place  out  of  the  jurisdiction.  Here, 
It  does  not  name  any  place  where  the  com- 
mission  is  to  be  executed,  as  it  appears  to 
roe  it  ought.  Every  possible  presumption 
should  be  made  in  favour  of  the  proceed- 
ings having  been  rightly  conducted,  but 
this  defect  is  one  which  we  cannot  presume 
to  be  so  cured. 

Patteson,  J. — As  this  commission  was 
issued  by  order  of  a  Judge,  there  ought  to 
be  something  from  which  we  may  see  that 
it  was  executed  at  the  place  directed  by  the 
order.  Now,  there  is  nothing  here  to  enable 
us  to  do  so.  In  the  case  refemd  to  before  the 
Lord  Chief  Baron  at  Nisi  Prius,  the  order  was 
not  produced,  and  therefore  it  was  presumed 
to  be  sufficient  to  warrant  the  commission 
which  was  produced;  whereas  here,  the 
order  is  produced,  and  does  not  specify  any 

(10)  15  Mm.  &  Well.  60 ;  a.  e.  15  Uw  J.  Rep. 
(n.b.)  Exeh.  155. 


place  where  the  commission  is  to  be  exe- 
cuted. We  can  therefore  make  no  presump- 
tion in  that  respect.  It  is  for  the  Judge 
who  makes  the  order  to  say  what  the  par- 
ticular circumstances  are  under  which  the 
commission  is  to  be  executed.  In  many 
cases  the  parties  will  agree  as  to  these  details, 
and  may  then  apply  to  the  Judge  to  ratify 
their  agreement ;  if  they  do  not  agree,  and 
the  first  order  does  not  mention  those  de- 
tails, I  think  they  must  get  a  subsequent 
order  for  the  purpose.  Nothing  of  the  sort 
has  been  done  here. 

Coleridge,  J. — I  am  of  the  same  opinion. 
The  order  being  put  in,  it  becomes  necessary 
to  look  to  it,  and  see  if  it  warrants  the  com- 
mission :  Jf  it  do  not,  the  commission  falls  to 
the  ground.  I  am  clearly  of  opinion  that 
the  order  should  name  the  place.  No  one 
can  read  the  statute  without  seeing  that  itd 
meaning  is,  that  all  the  circumstances  under 
which  the  commission  is  to  issue  are  to  be 
settled  on  a.  preliminary  application  to  a 
Judge  or  the  Court.  In  commissions  issued 
within  the  jurisdiction,  it  is  expressly  pro- 
vided that  the  first  order  must  state  who 
the  Commissioners  are ;  but  it  is  not  so  in 
the  case  of  a  foreign  commission.  The 
order  in  that  case  issues,  so  to  speak,  in 
blank,  but  that  must  be  afterwards  supplied. 
I  am  not  sure  that  a  commission  does  not 
ex  9$  termini  mean  that  somebody  must  be 
named  to  execute  it  Here,  it  is  contended 
that  the  party  may  take  an  order  to  the 
officer  of  the  court,  and  put  in  the  name  of 
any  person  he  chooses  to  execute  the  com- 
mission. I  cannot  think  such  is  the  mean- 
ing of  the  statute;  therefore  I  think  this 
order  was  insufficient. 

WiOHTMAN,  J.— -If  this  case  had  rested 
solely  on  the  commission,  I  should  have 
thought  there  was  a  great  deal  in  Mr. 
Martin's  argument ;  but  here,  the  order  of 
the  Judge  is  put  in,  which  is  defective  in 
not  stating  the  place  where  the  commission 
is  to  be  executed,  which  is  a  most  material 
part  of  the  order.  Any  defect  in  that  par- 
ticular might  have  been  supplied  by  a  sub- 
sequent order;  but  none  such  appears  to 
have  been  made.  There  seems,  therefore, 
to  be  no  authority  to  issue  this  commission 
at  all. 

BuleahMoluie(ll). 

(11)  S«eM*Coinbie«.  AntoD,  6Man.&  Gr.  27. 
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Bail  Co*jst.'\ 

1847.       > 
Not.  18.  J 

Warrant  of  Attorney — Judgment — Affi' 


XaiPP     AND     ANOTHER     V. 
STANLEY. 


Ufon  moUon  to  enter  np  judgment  upon  a 
wamuU  of  attorney  more  than  a  year  old, 
U  if  not  neeeuary  to  shew  to  the  Court  that 
the  defendant  is  now  aUve,  if  the  defendant 
has  agreed  to  dispense  with  the  necessity  for 


Tfaia  was  an  application  to  enter  up  judg- 
ment against  the  defendant,  upon  a  warrant 
of  attorney  more  than  a  year  old.  The 
affidftYit,  upon  which  the  rule  was  moved, 
stated  that  the  deponent  "had  seen  the 
defendant  alive,  and  conversed  with  him 
within  the  period  of  three  months  now 
last ;  and  that  he  verily  believed  that  the 
de&ndant,  shortly  after  the  deponent  saw 
him,  went  to  reside,  and  that  he  now  resided, 
in  Paris,  in  the  kingdom  of  France."  The 
vamnt  of  attorney  itself  contained  the  fol- 
lowing danse :  *Mt  is  hereby  also  declared, 
that,  in  order  to  enter  up  judgment  upon, 
and  by  virtue  of  the  within  written  warrant 
of  attorney,  it  shall  not  be  necessary  to 
make  any  affidavit  of  the  fact  of  the  said 
Sir  W.  Masaey  Stanley  being  alive  at  or 
shortly  before  the  time  of  entering  judg- 
ment, or  to  obtain  a  Judge's  order  or  rule 
of  Court  to  warrant  such  judgment,  and 
notwithstanding  the  within  warrant  of 
attorney  should  be  a  year  old,  or  upwards, 
at  the  time  of  the  entry  of  such  judgment, 
any  rule  or  practice  of  die  Court  to  the  con- 
trary in  anywise  notwithstanding." 

Bros,  in  support  of  the  rule. — First,  the 
affidavit  sufficiently  shews  that  the  defendant 
is  alive — Bay  ley  v.  Western  {1), 

[Pattebon,  J. — In  that  case  it  was  not 
known  in  what  part  of  France  the  defendant 
reaidod ;  here  he  states  that  he  resides  in 
Paiis.  You  might  have  sent  some  one  over 
there  to  inquire  whether  the  defendant  was 
alivc.3 

Bat,  secondly,  even  if  the  affidavit  were 
insufficient  in  this  respect,  the  defendant 
having  himself  waived  the  necessity  of  making 
it,  the  plaintiffs  are  entitled  to  this  rule. 

Pattbson,   J. — It  has   been  expressly 

(1)  7  Oowl.  P.C.  601. 


held  that  a  party  may  dispense  with  the 
necessity  of  a  scire  facias  to  revive  a  judg- 
ment— Morgan  v.  Burgess  {2) ;  and  I  see  no 
reason  why  he  may  not  also  dispense  with 
the  usual  affidavit  in  this  case.  You  may 
take  your  rule. 

Rule  absolute. 


L  COUBT.  "J 

1847.        > 
\  18, 22.  J 


Ba.il  Coubt. 

1847. 
Nov, 


THE  QUEEN  V.  G&IMSHAW* 


Quo  Warranto — Costs — 9  Anne,  c.  20. — 
Coroner  for  Borough, 

Upon  a  quo  warranto  information  for  ex- 
ercising the  office  of  coroner  for  a  borough 
(appointed  under  5^6  Will,  4.  c,  76,) 
judgment  having  been  given  for  the  Crown, 
^—Held,  that  the  relator  was  not  entitled  to 
costs  by  the  9  Anne,  c,  20. 

This  was  an  information  in  the  nature  of 
a  quo  warranto  for  exercising  the  office  of 
coroner  of  the  borough  of  Wigan. 

In  Trinity  term  last  (June  5),  the  Court 
of  Queen's  Bench  gave  judgment  for  the 
Crown  on  the  first  and  fourth  issues,  and  for 
the  defendant  on  the  second  and  third  (3). 
This  judgment  was  entered  up  by  the  relator 
with  costs. 

Cowling,  on  a  former  day,  in  this  term, 
obtained  a  rule  nisi  calling  upon  the  relator 
to  shew  cause  why  so  much  of  the  judgment 
as  awarded  costs  to  be  paid  by  the  defendant 
to  the  relator  should  not  be  set  aside.  He 
cited  The  King  v.  Williams  {A),  The  King 
V.  M*Kay  (6). 

Martin  and  Pickering  now  shewed  cause. 
— The  coronership  is  an  "  office"  within  the 
meaning  of  that  word  in  the  statute  9  Anne, 
c.  20.  It  is  found  by  the  special  verdict  that 
previous  to  the  passing  of  the  5  &  6  Will.  4. 
c.  76.  the  office  of  coroner  was  held  by  the 
mayor  by  virtue  of  his  office.  At  that  time 
clearly,  therefore,  it  was  a  corporate  office 
— Com,  Dig,  *  Officer'  (G)  ;  as  much  so 
as  the  office  of  Recorder — Com,  Dig, 
*  Franchise'  (F)  24.     If  a  corporate  officer 

(2)  1  Dowl.  N.S.  850. 

(S)  The  facts  of  the  case  are  folly  reported  in 
The  Queen  v,  Grimshaw,  16  Law  J.  Rep.  (n.8.) 
Q.B.  385. 

<4)  1  Burr.  402;  8.0.  2  Lord  Kenyon,  68. 

(5)  5  B.  &  C.  640. 
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then  before  the  6  &  7  Will.  4,  does  the  fact 
of  this  appointment  having  been  tinder 
that  statute  make  any  difference?  It  is 
submitted  that  it  does  not.  By  the  62nd 
section  of  the  5  &  6  Will.  4.  c.  76.  the  town 
council  are  to  appoint  the  coroner ;  and  by 
7  Will.  4.  &  1  Vict.  c.  68.  s.  3.  he  is  re- 
quired to  lay  his  accounts  before  the  town 
council,  and  is  to  be  paid  by  the  treasurer 
out  of  the  borough  fund.  In  the  case  of 
The  Kingy,  Williamtf  relied  upon  in  moving 
for  this  rule,  the  defendant  had  not  usurped  a 
corporate  office,  he  had  merely  exercised  a 
non-corporate  right.  In  The  King  v.  M*Kay 
the  place  in  which  the  office  was,  was  not 
a  town  corporate.  So  also  in  The  King  v. 
Hall  (6),  it  was  held  that  a  commissioner  of 
a  court  of  requests  was  not  a  corporate 
officer ;  and  in  The  King  v.  WaUie  (7)  the 
same  was  held  with  respect  to  a  constable* 
All  these  are  cases  very  different  from  the 
present.  Secondly,  the  defendant  having 
succeeded  upon  two  of  the  issues,  is  entitled 
to  his  costs  upon  all — The  King  v.  Downet 
(8).  Thirdly,  this  is  a  question  which  ought 
not  to  be  decided  by  the  Court  upon  a  sum- 
mary application  like  the  present ;  but  the 
defenduit  should  be  left  to  his  remedy  by 
writ  of  error  upon  the  judgment — The  King 
V.  WiUiams, 

Cowling,  contrlk. — If  the  defendant  is 
entitled  to  costs  at  all,  he  is  doubtless  en- 
titled to  his  costs  of  all  the  issues ;  but  it  is 
submitted  that  the  office  of  coroner  is  not  a 
corporate  office  within  the  meaning  of  the 
statute  9  Anne,  c.  20,  and  therefore  that  he 
is  not  entitled  to  costs.  There  is  no  necessity 
whatever  for  a  corporation  to  have  such  an 
officer ;  and  by  the  62nd  section  of  the  5  &  6 
Will.  4.  c.  76.  it  is  only  in  the  event  of  a 
grant  of  Quarter  Sessions  having  been  made 
to  a  borough  that  the  corporation  have 
power  given  to  them  to  appoint  a  coroner. 
If  there  be  no  separate  Court  of  Quarter 
Sessions  for  the  borough,  the  county  coroner 
is  required  by  the  64th  section  to  act  for 
the  borough.  The  coroner,  therefore,  need 
not  be  a  member  of  the  corporation  at  all : 
he  may  be  a  perfect  stranger.  He  is  not  an 
officer  appointed  annually,  but  is  to  hold  his 
office  during  good  behaviour.  He  does  not 
submit  his  accounts  to  the  corporation,  but 

(6)  1  B.  &  C.  237  ;  8.  c.  1  Uw  J.  Rep.  K.B.  88. 

(7)  6  Tern  Rep.  376. 

(8)  1  Ibid.  453. 


to  the  Quarter  Sessions,  that  is  to  say,  to  the 
recorder.  Nor  are  his  duties  at  all  connected 
with  the  corporation.     He  is,  in  point  of 
fact,  an  officer  of  the  Crown,  and  subject  to 
the  controul  of  the  Secretary  of  State,  to  whom 
by  the  63rd  section  he  is  required  to  make 
a  return  of  the  inquests  held.     It  is  true 
that  he  is  appointed  by  the  corporation,  and 
is  paid  out  of  the  borough  fund,  but  so  is  a 
police  constable,  and  yet  he  is  not  a  cor- 
porate officer  within  the  meaning  of  the 
statute.     Suppose  the  corporation  have  an 
advowson  situate  within  the  town  corporate, 
would  a  rector  appointed  by  them  be  a  cor- 
porate officer?  or  would  the  county  coroner 
acting  for  the  borough  where  no  borough 
coroner  has  been  appointed,  be  a  corporate 
officer  ?     The  statute  of  Anne  does  not,  in 
truth,  apply  to  offices  of  a  freehold  nature, 
but  to  such  only  as  are  subject  to  annual 
election.  Inthecaseof  TT^tfiSTtn^v.  fVillianu, 
as  reported  by  Lord  Kenyan  (9),  Lord  Mans- 
field says,  that  the  statute  of  Anne  "  does 
not  extend  to  every  usurpation  of  offices 
which  may  be  out  of  a  corporation,  as  stewards 
of  leets,  &c."   The  act  is  uncommonly  dear 
and  express  as  to  this  point,  and  the  word 
"  franchise"  in  the  title  must  be  interpreted 
from  the  body  of  the  act,  which  restrains  it 
to  freedoms.     That  statute  has  always  been 
construed  with  strictness.     Thus,  the  place 
in  which  the  office  is  exercised  must  be  a 
corporate  town— -2%^  King  v.  Riehardsou 
(10),   The  King  v.  WaUis,  The  King  v. 
M'Kay.    The  case  of  The  King  v.  HaU  is 
directly  in  point.     If  the  relator  is  not  en- 
titled to  costs,  this  Court  will  interfere  in  the 
manner  proposed  by  the  rule.     In  the  case 
of  The  King  v.   WilUame  the  only  course 
was  to  bring  a  writ  of  error,  for  the  judgment 
there  came  from  the  Court  of  Ghreat  Sessiona 
in  the  county  of  Denbigh.     In  The  King  v. 
M*Kay  the  present  course  was  the  one  pur- 
sued ;  and  if  this  Court  decides  to  refuse  the 
relator  his  costs,  let  him  bring  his  writ  of 
error. 

Cwr.  adv.  9uU. 

Nov.  22.— Patteson,  J.— I  have  looked 
into  the  acts  of  parliament  and  the  cases 
which  were  cited  upon  the  discussion  of 
this  rule ;  and  it  appears  to  me  that  I  am 

(9)  2  Lord  Kenjon,  68. 

(10)  9  But,  469. 
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Bol  called  upon  to  express  any  opinion  as 
to  whetlier,  under  the  originid  charter  of 
inocMrpoiataon  of  the  borough  of  Wigan,  the 
coroneiahip  was  a  corporate  office  within 
the  meaning  of  the  statute  9  Anne,  c.  20« 
Hie  effect  of  the  6  &  7  Will.  4.  c.  76.  was 
to  repeal  the  provisions  of  that  charter  with 
reapeet  to  this  appointment  The  defendant 
in  this  case  was  appointed  by  yirtue  of  the 
62nd  section  of  diat  statute,  which  enacts, 
that  **  the  council  of  every  borough  iu  which 
a  separate  Court  of  Quarter  Sessions  of  the 
Peace  shall  be  holden  shall,  within  ten  days 
Best  after  the  grant,  ftc.  appoint  a  fit  person, 
sot  being  an  alderman  or  councillor,  to  be 
coroner  of  such  borongh  so  long  as  he  shall 
well   behave  himself  in  his  office."     The 
question,  therefore,  is  simply  this :  '*  Whe.> 
ther  or  not  the  office  of  coroner,  as  created 
by  the  6  &  7  Will.  4.  c.  76,  is  a  corporate 
offiee  within  the  meaning  of  the  statute  of 
Anne.     And  it  seems  to  me  that  it  is  not : 
hot  that  it  is  essentially  an  office  held  under 
the  Crown,  the  legislature  having  studiously 
prevented  the  holder  of  it  from  being  depen- 
dent upon  the  corporation.     It  is  true  that 
he  is  appointed  by  the  corporation,  but  this 
fiKt,  it  ia  clear,  is  not  sufficient  to  make 
him  a  corporate  officer.     I  think,  therefore, 
that  the  prosecutor  of  this  information  is  not 
entitled  to  costs.  I  was  asked,  in  the  event  of 
such  being  my  opinion,  to  allow  the  present 
judgment  to  stand,  and  to  leave  thedefendant 
to  his  writ  of  error^  as  was  done  in  the  case 
of  TkeKin^  v.  WiUianu ;  but  I  do  not  think 
that  I  ought  to  take  that  course,  for  I  see 
no  more  difficulty  in  the  prosecutor  bringing 
a  writ  of  error  upon  a  judgment  without 
costs,  if  he  should  be  advised  that  such  a 
judgment  is  erroneous,  than  in  the  defendant 
bringing  error  upon  a  judgment  awarding 
him  costs.     For  these  reasons,  I  think,  that 
this  rule  should  be  made  absolute. 

Rule  absolute. 


Eiu.  CoumT.'^ 

1S47.       >     In  re  prsston. 
Nov.20,22.3 

Habeas  Corpus — Infant  —  Guardian — 
Tomer  of  Attorney. 

Upon  an  infant,  a  boy  of  the  aye  of  nine 
femrs^  heiny  brouyht  up  before  the  Court  by 
habeas  corpus,  it  appeared  that  upon  the 


occasion  of  her  husband^s  death,  the  mother 
then  residing  in  India^  yave  over  the  child 
into  the  care  of  her  late  husband's  mother^ 
who  subsequently  died,  leaving  aU  her  pro* 
perty  to  this  grandchild  and  his  brother,  and 
appointing  two  persons  her  trustees  and 
executors,  and  the  guardians  of  the  child  ^ 
these  perons  acted,  and  had  continued  to 
act,  as  guardians,  and  were  recognized  as 
such,  and  approved  of  by  the  mother,  and 
their  conduct  as  guardians  was  not  impeached 
in  any  way ;  she,  however,  marrying  again, 
and  still  residing  in  India,  suddetdy  executed^ 
conjointly  with  her  husband,  a  warrant  of 
attorney,  authorizing  certain  parties,  therein 
named,  to  demand  and  receive  the  custody  of 
the  child.  This  demand  had  been  made  upon 
and  refused  by  the  guardians,  and  in  conse* 
quence  of  such  refusal  application  was  made, 
under  this  warrant  of  attorney,  for  the  habeas 
corpus.  Under  these  circumstances,  the 
Court  refused  to  disturb  the  custody  of  the 
child* 

Semble — that  a  party  who  is  of  right 
entitled  to  the  custody  of  an  infant  cannot, 
by  warrant  of  attorney,  empower  another 
person  to  apply  to  this  Court  to  change  the 
custody. 

A  writ  of  habeas  corpus  had  been  issued, 
directed  to  Henry  Potts  and  James  Hutchins, 
commanding  them  to  bring  up  the  body  of 
Edward  Preston,  an  infant  of  the  age  of 
nine  years.  The  writ  was  obeyed,  and  the 
child  brought  up,  when,  upon  £he  affidavits 
filed  on  both  sides,  the  following  facts 
appeared: — "  Edward  Preston  was  the  son 
of  a  Mrs.  Templer  by  a  former  husband, 
who  died  in  1840,  leaving  her  a  widow 
with  two  children,  and  in  indifferent  circum- 
stances. Mrs.  Templer  was  resident  in 
India.  Mrs.  Mary  Ann  Preston,  the  mother 
of  Mr.  Preston,  offered  to  take  charge  of 
the  children,  and  after  some  letters  had 
passed  between  the  parties,  Edward  Preston 
was,  in  the  year  1841,  sent  over  from  India 
by  his  mother  to  Mrs.  M.  A.  Preston.  In 
June  1843  the  grandmother  took  the  child 
to  Germany  with  her,  and  placed  him  at 
school  there,  and  shortly  afterwards  returned 
to  England,  where  she  died  in  December 
1843.  By  her  will,  made  on  the  19th  of 
April  1841,  she  left  her  entire  property  to 
trustees,  for  the  use  of  her  two  grand- 
children,  and  by  &  codjcil,  executed  on  the 
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20th  of  October  1848,  appointed  Mr.  Potta 
and  Mr.  Hutchins  trustees  of  the  property 
and  executors  of  her  will.  She  also  ap« 
pointed  these  persons  the  guardians  of 
her  grandchildren.  Both  gentlemen  proved 
the  will,  but  Mr.  Hutchins  took  the  more 
active  part  in  the  matter.  At  the  Mid- 
summer vacation  in  1844,  the  child  was 
brought  home  from  Germany,  and  was 
placed  at  school  in  England  by  Mr. 
Hutchins ;  but  afterwards,  the  boy  becoming 
ill  in  health,  he  was  sent  to  Hastings,  by 
the  advice  of  a  medical  man,  for  the  benefit 
of  the  sea  air.  Whilst  there  he  was  con- 
stantly seen  by  the  friends  of  Mr.  Hutchins; 
and  he  corresponded  regularly  with  his 
mother.  In  1845  Mrs.  Preston,  the  mother 
of  the  child,  married  her  present  husband 
Mr.  Templer.  From  the  time  of  the  grand- 
mother's death  down  to  as  late  as  the  29th 
of  July  1846,  several  letters  had  been 
received  by  Mr.  Hutchins  from  Mrs.  Tem- 
pler expressive  of  her  satisfaction  at  and 
gratitude  for  his  care  of  her  child. 

However,  on  the  6th  of  March  in  this 
year,  a  warrant  of  attorney  was  executed 
by  Mr.  and  Mrs.  Templer,  authorizing 
Robert  Wilson  "  to  apply  to  Henry  Potts 
and  James  Hutchins,  &c.,  to  deliver  up 
the  said  Edward  Preston  to  him  or  to 
such  person  as  he  might  appoint  to  receive 
the  said  Edward  Preston,  and  to  receive 
and  take  possession  of  the  said  Edward 
Preston,  and  to  receive  and  take  posses- 
sion, or  authorize  and  empower  accord- 
ingly to  receive  and  take  possession  of  the 
said  Edward  Preston ;  and  to  apply  to  the 
said  Henry  Potts  and  James  Hutchins  for 
all  sums  of  money,  &e,  due  to  them  for 
the  maintenance  of  the  children  under  the 
will  of  the  said  Mary  Ann  Preston ;  and 
to  examine  and  investigate  accounts,  and 
to  make  the  children  wards  of  Chancery  if 
thought  necessary,  and  generally  to  do  all 
things  for  the  purposes  {foresaid."  It  was 
under  this  warrant  of  attorney  that  the 
application  for  a  habeas  corpus  was  made, 
and  it  was  proposed  to  place  the  child  into 
the  custody  of  a  Mrs.  Allen ;  who,  however, 
was  sworn  in  the  affidavits  filed  on  behalf 
of  Mr.  Potts  and  Mr.  Hutchins  to  be  a 
person  in  such  a  condition  of  life  as  to 
render  her  altogether  unfit  for  such  a  purpose. 

BoMl  now  appeared  for  Mr.  Potts  and 
Mr.  Hutchins.  —  By  this  application^  the 


Court  is  asked  to  say,  that  this  child  has 
not  arrived  at  years  of  discretion  ;  and  if 
not,  then  to  place  him  in  the  custody  of 
those  who  have  a  right  to  receive  him — Ex 
parte  Greenhill  ( I ).  There  is  no  such  per- 
son here.  The  father  of  the  child  is  d^id  ; 
the  mother  iq  resident  abroad ;  there  is  no 
authority  known  to  the  law  by  which  an 
agent  or  attorney  can  be  appointed  to  de- 
mand such  custody  in  the  place  of  the 
parents :  nor  are  the  circumstances  of  the 
case,  as  they  appear  on  the  affidavits,  such 
that  the  Court  would  remove  the  child  from 
the  custody  of  Mr.  Hutchins,  who  has  not 
put  the  child  under  any  improper  restraint, 
and  who,  according  to  the  testimony  of 
Mrs.  Templer  herself,  has  treated  the  child 
always  in  a  satisfactory  manner.  The  boy 
is  in  the  gallery  of  an  adjoining  court ;  he 
is  nine  years  of  age ;  let  the  Court  see  and 
question  him,  and  ascertain  whether  it  is 
his  wish  to  leave  Mr.  Hutchins,  and  go 
under  the  care  of  those  to  whom  it  is  pro- 
posed by  the  applicants  for  this  writ  to 
place  him.  That  course  was  pursued  in 
In  re  Ann  Lhyd  (2). 

BramweU  appeared  in  support  of  the 
application. — The  real  applicant  here  is 
the  mother  of  the  child,  who  is  entitled  by 
law  to  its  guardianship— Co.  LU,  by  Har^ 
grave^  88,  6,  n.  3.  Does  it  make  any 
difierence  that  Mrs.  Templer  is  not  here  to 
make  the  demand  in  person  ?  If  it  did, 
a  parent  who  is  abroad  could  never  obtain 
possession  of  her  child  without  undertaking 
a  voyage  to  this  country.  It  is  a  general 
principle  of  law,  that  if  a  party  have  a  right, 
that  right  may  be  delegated  to  another.  In 
Com,  Dig.  tit.  'Guardian,'  D,  it  is  said, 
"  If  a  guardian  by  reason  of  nurture  delivers 
the  infant  to  another  for  his  instruction,  he 
may  retake  him."  Here,  although  Mrs. 
Templer  acquiesced  in  the  appointment  of 
these  gentlemen  as  guardians  for  a  time, 
she  is  now  anxious  to  remove  her  child 
from  their  custody  and  place  him  in  the 
custody  of  another  guardian.  The  course 
pursued  by  the  Court  in  the  case  of  In  re 
Ann  Lloyd  is  not  applicable  to  the  present. 
The  child  there  was  a  girl  between  eleven 
and  twelve  years  of  age  ;  and  considerable 
stress  seems  to  have  been  laid  upon  the 

(1)  4Ad.&El.  624. 

(2)  8  Man.  &  Gr.  547;  8.c.  11  Law  J.  Rep. 
(N.s.)C.P.4S. 
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bet  that  the  child  was  illegitimate,  and  that 
the  mother  had  no  right  to  its  custody. 
The  rule  to  be  deduced  from  all  the  cases 
n,  that  the  Court  will  satisfy  itself  who  is 
the  person  entitled  to  the  custody  of  the 
child,  and  will  order  the  child  to  be  delivered 
np  to  such  person — Ex  parte  McClelland 
(3),  The  King  v.  Greenhill,  Lyons  v.  Blen^ 
kin  (4),  The  King  v.  Johnson  (5),  The 
A'tt^Y.  Isleg{6), 

Cur.  adv.  vult. 

KoT.  22. — Patteson,  J.  now  delivered 
judgment. — ^This  was  an  application  made 
on  the  part  of  Mr.  and  Mrs.  Templer,  for  a 
writ  of  habeas  corpus  to  bring  up  the  per- 
son of  a  child  of  ^  age  of  nine  years,  and 
who  was  the  son  of  Mrs.  Templer  by  a 
former  hnsband.  At  the  time  of  the  appli- 
cation, I  was  much  struck  with  the  novelty 
of  the  circumstances  under  which  it  was 
msde ;  the  mother  and  her  husband  residing 
in  India,  beyond  the  jurisdiction  of  the 
Court,  and  having  executed  a  warrant  of 
attorney  empowering  another  party  to  de- 
mand the  custody  of  the  child.  No  prece- 
dent was  cited  in  support  of  the  application, 
nor  am  I  aware  that  any  such  is  to  be  found. 

But  the  case  does  not  entirely  rest  upon 
that  ground.  In  other  circumstances  it  is 
very  peculiar.  It  appears  that  several  years 
ago,  whilst  Mrs.  Templer  was  residing  in  In- 
dia, her  husband,  a  gentleman  of  the  name  of 
Preston,  died,  leaving  her  a  widow,  with  two 
duldren,  the  elder  of  whom,  the  subject  of 
the  present  application,  being  at  that  period 
of  the  age  of  two  years.  Her  husband's 
mother,  Mrs.  Mary  Ann  Preston,  being 
a  woman  of  some  property,  offered  at  that 
time  to  take  charge  of  the  two  children,  and 
to  bring  them  up ;  and  after  some  letters 
had  passed  between  the  parties,  the  child 
in  question  was  sent  to  England,  and  was 
received  by  his  grandmother.  With  her  the 
duQd  remained  for  some  years,  and  afterwards 
was  taken  by  her  to  Germany,  and  placed 
at  a  school  there.  The  grandmother  re- 
turned to  England  and  shortly  afterwards 
died,  leaving  by  her  will  her  entire  property 

(X)  1  DowL  P.C.  81. 
(4)  Jac  246. 
(«)  1  sera.  579. 

(6)  £  Ad.  &  EL  441 ;  s.  e.  5  Law  J.  Rap.  (if.s.) 
K.B.253L 


to  her  two  grandchildren ;  and  by  a  codicil 
appointing  a  Mr.  Potts  and  a  Mr.  Hutchins 
her  executors  and  trustees  of  the  property 
so  devised  to  her  grandchildren,  and  she 
also  appointed  those  gentlemen  to  be  the 
guardians  of  the  children.  Of  course,  Mrs. 
Preston  had  no  power  to  make  a  testamen- 
tary guardian  ;  but,  nevertheless,  after  her 
death,  Mr.  Hutchins  entered  upon  his  duties 
as  such,  took  charge  of  the  child,  sent  him 
to  school,  and  by  the  advice  of  medical  men 
afterwards  removed  him  to  Hastings,  for  the 
benefit  of  the  sea  air,  at  which  place  he  was 
living  at  the  time  this  application  was  made. 
Some  correspondence  from  Mrs.  Templer  is 
set  out  in  the  affidavits,  in  which  she  seems 
to  express  some  anxiety  as  to  what  had 
become  of  the  child  after  the  grandmother's 
death,  but  upon  those  inquiries  being  an- 
swered, she  appears  to  have  acquiesced  in 
the  appointment  of  Mr.  Hutchins  as  the 
guardian  of  the  boy,  and  to  be  much  obliged 
to  him  for  the  care  he  was  taking  of  him. 
But  it  does  appear  that  she  was  not  well 
satisfied  with  the  amount  allowed  by  the 
trustees  for  the  maintenance  of  the  other 
child  who  had  remained  with  her  in  India ; 
but  no  complaint  was  made  at  any  time  by 
her  as  to  the  treatment  of  this  boy.  Of  a 
sudden,  however,  without  any  reason  being 
assigned,  a  warrant  of  attorney  is  sent  over 
to  ^is  country,  authorizing  certain  parties 
not  only  to  demand  the  boy  of  Mr.  Hut- 
chins, but  to  do  a  great  many  other  things ; 
amongst  others,  to  call  upon  the  trustees  to 
render  an  account  of  the  property  devised 
by  Mrs.  Preston,  and  specially  to  apply  to 
the  Court  of  Chancery  to  make  the  children 
wards  of  that  court.  No  adequate  motive 
for  these  hostile  steps  appears  on  the  fiace 
of  the  affidavits ;  I  do  not  believe  that  the 
real  history  of  the  transaction  has  been 
brought  before  me,  but,  as  I  before  observed, 
some  question  of  money  matters  is  probably 
the  real  foundation  for  these  proceedings. 
The  affidavits  which  have  been  filed  in  an- 
swer, state  that  Mr.  Hutchins  was  informed 
by  Mr.  Harrison,  one  of  the  attomies,  that 
the  intention  was  to  take  the  child  from 
him,  and  to  place  him  with  a  Mrs.  Allen ; 
and  then  the  affidavits  proceed  to  shew  that 
Mrs.  Allen  is  in  an  inferior  condition  of 
life,  and  is  altogether  a  person  into  whose 
care  it  would  not  be  right  to  place  the  boy. 
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Inasmuch,  however,  as  there  was  no  oppor- 
tunity of  answering  this  affidavit,  1  am  not 
disposed  to  attach  much  weight  to  it.  Such, 
then,  heing  the  circumstances  of  the  case,  I 
have  looked  into   Mr.  MTherson's  hook 
upon  the  Law  of  Infants^  which  was  handed 
up  to  me  by  Mr.  Bramwell,  and  in  which 
all  the  authorities  upon  the  subject  are  col- 
lected; and  I  can  find  none  in  which  an 
application  of  this  sort  has  been  granted, 
upon  a  demand  being  made  by  a  person 
acting  under  a  warrant  of  attorney  from  the 
parents  of  the  child,  and  in  the  absence  of 
any  such  precedent,  I  much  doubt  whe- 
ther the  Court  would  under  any  circom- 
stanoes   grant    the    application.     It    may 
be,  that  if  the  parents  are  resident  abroad, 
and  wish    to  have    the  custody  of  their 
ehild,   they  must  come  to   this  country, 
and  in  person  make  the  demand.     Apart 
from  this  question,  however,  I  do  find  a 
case  cited  in  that  book,  which,  in  many  of 
its  circumstances,  resembles  the  present.     I 
mean  the  case  of  Lyons  v.  Blenkin,  cited  at 
p.  138  of  Mr.  MTherson's  book.     There, 
*'a  grandmother  provided  for  her  grand- 
daughters by  the  devise  of  lands  and  by 
pecuniary  legacies,   and  intrusted  to  her 
daughter,  the  aunt  of  the  infants,  the  ma- 
nagement of  their  property  and  the  discre- 
tion of  providing  for  their  maintenance  and 
education  out  of  it,  and  also  appointed  her 
their  guardian."  So,  here,  you  have  money 
left  to  the  child  by  his  grandmother ;  trustees 
appointed  by  her ;  an  appointment  so  far  as 
she  can  make  it  of  a  guardian,  and  acquies- 
cence in  such  appointment  by  the  mother; 
and,  then,  without  any  reason  being  given,  a 
sudden  dissatisfaction  with  such  guardian- 
ship.   In  that  case,  Lord  Eldon  not  having 
chosen  to  decide  the  question  upon  habeas 
corpus^  the  fiither  presented  a  petition  for 
the  restoration  of  the  infants  to  him ;  but 
his  Lordship  considered  that  the  father  by 
his  consent  had  enabled  the  guardians  to 
act,  and  he  refused  to  withdraw  the  children 
finom  the  custody  of  their  aunt.     There  is 
another  case  of  Ex  parte  Hopkins  stated,  in 
which  an  undo  took  three  nieces  with  their 
father's  consent  into  his  house,  maintained 
them,  and  at  his  death  left  them  consider- 
able legacies.     They  remained   under  the 
guardianship  of  one  of  the  executors  of  the 
testator,  and  Lord  King  refused  upon  the 


application  of  the  father  summarily  to  de** 
liver  over  the  bodies  of  the  infants  into  his 
custody.  These  authorities  are  quite  suffi- 
cient to  justify  me  in  saying,  that  under  tlie 
peculiar  circumstances  of  this  case,  I  am 
not  justified  in  changing  the  custody  of  this 
child.  There  is  no  surmise  of  ill  treatment, 
or  that  the  child  has  been  improperly  brought 
up  ;  and  if  there  be  any  disagreement  as  to 
money  matters,  that  should  form  the  subject 
of  an  application  to  the  Court  of  Chancery, 
but  is  no  ground  upon  which  I,  sitting  here 
in  a  court  of  common  law,  am  auUiorized 
to  order  the  child  to  be  given  up  to  the 
attomies  of  the  mother. 

Whilst  the  case  was  being  argued,  I  was 
asked  by  Mr.  Bovill  to  see  the  child,  and  to 
learn  from  him  into  whose  custody  he  would 
wish  to  be  placed.  It  is  always  a  difficult 
matter  to  say  at  what  age  a  child  may 
have  discretion  enough  to  exercise  his  will 
properly  in  this  respect,  but  it  seemed  to  me 
almost  a  mockery  to  ask  a  child  of  nine 
years  of  age  whether  he  would  sooner  re- 
main with  the  person  who  had  brought  him 
up  or  go  to  a  perfect  stranger.  I,  therefore, 
declined  to  see  and  question  the  child.  But 
upon  the  other  grounds  which  I  have  stated, 
I  think  that  this  rule  must  be  discharged. 

Rule  discharged. 
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Poor  Law — Order  of  Removal — Sending 
Documents — Effect  of  Omission, 

Where  the  examinatumf  on  which  an  order 
of  removal  was  made^  set  up  two  distinct 
grounds  of  removal^  and  a  document  apply-- 
sng  exclusively  to  one  of  them  referred  to 
in  the  examination^  and  produced  before  the 
removing  Justices^  was  omitted  to  be  sent  by 
the  removing  parish,  together  with  the  copy 
of  the  order,  the  respondents  were  precluded 
from  giving  evidence  at  the  Sessions  in  sup'^ 
port  of  either  of  the  grounds  of  removal, 

[For  the  report  of  the  above  case,  see 
17  Law  J.  Rep.  (n.s.)  M.C.  p.  6.] 
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AHOBLL  V.  HARRISON  AMD 
OTHRR8. 


Pleading  —  Trespass  —  Fraudulent  Re- 
MMo^  of  Goods  to  prevent  Distress  — 
11  Geo.  2.  e.  19.  s.  1. 

in  trespass  for  entering  the  plaintiff*9 
dmeUing-house,  the  defendant  pleaded,  that 
at  the  said  tisse  when,  ^e.^  S.  held  certain 
premises,  sitnaie  at,  4*c.,  as  tenant  thereof 
to  the  dtfendani,  under  a  certain  demise 
thereof,  made  ^n,  ^c,  bg  the  defendant  to 
S.,  for  the  term  of,  4»c,,  from  thence  next 
ensuing,  upon  which  a  yearly  rent  of  60/. 
was  reserved  by  quarterly  payments,  on 
^e. ;  that  half  a  year*s  rent  was  owing 
from  S,  to  the  defendant,  and  that  after 
the  said  rent  became  due,  and  while  it 
was  unpaid,  S.  fraudulently  removed  cer^ 
tain  goods  from  the  demised  premises  to 
preveni  the  defendant  distraining,  and  in 
concert  wiih  the  plaintiff  deposited  the 
said  goods  in  the  said  dwelling-house  of 
theplainiiff,  in  which,  S^c,  and  justified  en^ 
tering  the  plaintiff's  house  wUhin  thirty  days 
after  the  removal,  for  the  purpose  of  seizing 
the  said  goods  as  a  distress,  there  being  na 
suffcieni  distress  upon  the  demised  premises, 
under  II  Oeo.  2.  e,  19.  s.  1. 

On  special  demurrer,  it  was  held  thai  the 
plea  contained  a  sufficient  staiement  of  the 
defendants  right  to  distrain, 

TrespRM  for  breaking  and  entering  the 
dwelfing-hoiue  of  the  plaintifF,  and  mdcing 
t  great  noiae,  Ike.,  and  continuing  there 
for  a  long  apace  of  time,  to  wit,  &c.,  under 
the  fiilse  and  nnreaaonable  pretence  that  the 
defendant  had  a  right  to  enter  and  seise 
certain  goods  therein  as  a  distress  for  rent. 

Second  plea,  that  one  Eliza  Spencer,  on, 
Ac.,  to  wit,  a  long  space  of  tinae  then  last 
past,  and  firom  thence  until  and  at  the  said 
time  when,  &c.,  held  and  enjoyed  certain 
premises,  situate  and  beiilg  in  the  parish  of 
8l  Pancras,  in  the  county  of  Middlesex,  as 
tenant  diereof  to  the  defendant  Harrison, 
nsder  and  by  virtue  of  a  certain  demise 
thereof,  before  then,  to  wit,  on  the  29th  of 
September  1843,  made  by  the  said  defen- 
dant Hartiaoii  to  the  said  E.  Spenoer,  lor 
the  term  of  three  years  from  thence  next 
ensuing,  upon  whicn  demise  a  certain  yearly 
rent,  to  wit,  the  rent  or  sum  of  60/.  was 
merved  and  made  payable  by  the  said  E. 
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Spencer  to  die  said  defendant  Harrison,  by 
four  even  and  equal  quarterly  payments, 
to  wit,  on  &c.,  during  the  said  term;  that 
just  before  the  said  time  when,  &o.,  to  wit, 
on  Lady-day  then  last  past,  a  large  sum 
of  money,  to  wit^  the  sum  of  30/.  of  the 
rent  aforesaid,  for  two  quarters  of  a  year  of 
the  said  demise,  ending  on  the  day  and  year 
last  aforesaid,  became  and  was  due,  owing, 
and  payable  from  the  said  £•  Spencer  to  the 
said  defendant  Harrison,  and  then  and  from 
thence  until  and  at  the  said  time  when,  &c., 
remained  and  continued  due,  in  arrear,  and 
unpaid  to  the  said  defendant  Harrison  ;  that 
just  before  the  said  time  when,  &c.,  that  is 
to  say,  after  the  said  rent  became  and  was 
due  and  payable,  and  when  the  same  was 
actually  due,  in  arrear,  and  unpaid,  and 
within   thirty  days  next  before  the  said 
time  when,  &c.  to  wit,  on  &c.,  the  said  £• 
Spencer  fraudulently  and  clandestinely  con- 
veyed away  and  carried  off  and  from  the 
said  premises  so  held  and  enjoyed  by  the 
said  £.  Spencer,  as  such  tenant  thereof  to 
the  defendant  Harrison  as  aforesaid,  certain 
goods  and  chattels,  then  being  the  proper 
goods  and  chattels  of  her,  the  said  £.  Spencer, 
and  in  her  possession,  to  prevent  the  defen- 
dant Harrison  horn  distnining  the  same  for 
the  said  rent  so  before  and  at  the  time  of 
the  said  removal  actually  due,  in  arrear,  and 
unpaid  as  aforesaid,  and  for  that  purpose 
and  with  the  privity  and  consent  of  the 
plaintiff,    conveyed    the   said  goods  and 
chattels  into  the  said  dwelling-house  of  the 
plaintiff,  in  the  said  declaration  mentioned, 
and  placed  and  deposited  them  there ;  for 
which  reasons  and  because  the  said  rent 
still  remained  in  arrear  and  unpaid,  and 
because    there  was   no  sufficient  distress 
upon  the  said  premises  so  held  by  the  said 
£.  Spencer  as  aforesaid,  whereon  the  said 
defendant  Harrison  could  distrain  for  such 
arrears  of  rent,  and  because  the  said  goods 
and  chattels  which  had  been  so  fraudulently 
and  clandestinely  conveyed  away  and  car- 
ried off  by  the  said  E«  Spencer  as  aforesaid, 
still  remained  and  were  in  and  upon  the 
said  dwelling-house  of  the  plaintiff,  in  the 
declaration  mentioned,  and  in  which  dec,  to 
which  the  same  had  been  so  conveyed  as 
aforesaid,  the  said  defendant  Harrison,  in 
his  own  right,  and  the  said  other  defendants 
as  the  servants  of  the  said  defendant  Har^ 
rison,  and  by  his  command,  afterwards,  and 
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while  the  said  rent  so  remained  due,  in 
arrear,  and  unpaid  as  aforesaid,  and  within 
thirty  days  next  after  the  said  goods  and 
chattels  were  and  had  heen  so  fraudulently 
and  clandestinely  conveyed  away  and  car- 
ried off  as  aforesaid,  that  is  to  say,  at  the 
said  time  when,  &c.,  entered  into  the  said 
dwelling-house  in  which,  &c.,  the  outer 
door  thereof  heing  then  open,  and  stayed 
and  continued  therein  a  short  and  reason- 
able time,  in  order  to  seize  and  take  the 
said  goods  and  chattels  so  therein  then 
being  as  aforesaid,  as  a  distress  for  the  said 
arrears  of  rent  so  due  and  owing  unto  the 
said  defendant  Harrison  as  aforesaid,  and  did 
thereupon,  at  the  said  time  when,  &c.,  and 
within  thirty  days  next  after  the  said  goods 
and  chattels  had  been  and  were  so  frau- 
dulently and  clandestinely  conveyed  away 
and  carried  off  as  aforesaid,  in  the  said 
dwelling-house  in  which,  &c.  take  and 
seize  and  detain  the  said  goods  and  chattels 
80  there  found,  and  then  being  the  goods 
and  chattels  of  the  said  £.  Spencer  as 
aforesaid,  as  a  distress  for  the  said  arrears 
of  rent  then  due  and  unpaid  as  aforesaid, 
and  according  to  the  form  of  the  statute 
in  such  case  made  and  provided,  as  they 
lawfully  might  for  the  cause  aforesaid,  and 
using  no  improper  force  and  violence,  and 
staying  and  continuing  in  the  said  dwelling- 
house  in  which,  &c.  no  unnecessary  or 
improper  time  on  that  occasion,  which  are 
the  same  trespasses  in  the  said  declaration 
mentioned.     Veriiication. 

The  third  plea  was  in  the  same  form, 
except  that  the  demise  was  stated  to  be 
made  to,  and  the  rent  due  from,  £.  Spencer 
the  younger. 

Demurrer  to  the  second  and  third  pleas, 
on  the  following  grounds : — That  no  title 
in  Harrison  to  distrain  for  the  said  rent, 
nor  the  nature,  quantity,  or  quality  of  his 
estate  or  interest  in  the  demised  premises, 
is  shewn  ;  that  it  does  not  appear  that  Har- 
rison had  any  reversion  expectant  on  the 
determination  of  the  demise,  and  also  that 
the  quantity,  quality  and  description  of 
the  goods,  alleged  to  be  removed  into  the 
dwelling-house  of  the  plaintiff,  are  not  set 
forth  ;  and  that  the  pleas  are  uncertain,  and 
want  particularity. 

Huddleaton,  in  support  of  the  demurrer. 
— The  plea  is  bad,  for  not  stating  the  na- 
ture, quality,  or  quantity  of  the  defendant's 


interest  in  the  demised  premises;  this,  it 
was  said  in  Bowler  v.  Nicholson {\),  would 
be  a  fatal  objection,  if  taken,  as  here,  on 
special  demurrer.  See  also  2  fVms.  Saund, 
285,  a,  k.  Grimstead  v.  Marlowe  (2)  shews 
the  distinction  between  a  declaration  and  a 
plea :  in  the  former  the  plaintiff  may  declare 
generally  on  his  possession ;  but,  in  the 
latter,  a  legal  title  must  be  set  forth— 
Pearle  v.  Bridges  {S\  Com,  Dig,  tit. 
•Pleader,'  C,  41,  E,  22,  3  M,  26.  This 
plea  is  analogous  to  an  avowry  before 
11  Geo.  2.  c.  19;  in  which  case  the  title 
must  have  been  pleaded  fully— -«Sf%  v. 
Dallg  (4). 

[WiGHTMAN,  J. — The  plea  alleges  that 
Spencer  held  under  a  demise  from  the 
defendant;  that  may  be  traversed.] 

That  is  not  sufficient :  it  should  be  averred 
that  the  defendant  had  the  reversion  in  the 
demised  premises,  so  as  to  entitle  him  to 
distrain ;  it  is  consistent  with  this  plea  that 
he  demised  all  his  interest  to  Spencer. 
Hooker  v.  Nye{5)f  which  may  be  relied  on 
in  support  of  the  plea,  only  shews  that  this 
objection  will  not  prevail  on  general  de- 
murrer. 

[Lord  Denman,  C.J. — Is  it  not  sufficient 
to  follow  the  words  of  section  1.  of  11 
Geo.  2.  c.  19?] 

[WiGHTMAN,  J, — Pleas  are  pleaded  over 
and  over  again  in  this  form — Thornton  v. 
Adams  {6),  Bach  v.  Meats  (7)»^ 

[Coleridge,  J. — Hooker  v.  Nye  and 
Bowler  v.  Nicholson  were  actions  between 
landlord  and  tenant;  and  the  pleas  were 
framed  with  reference  to  section  22,  not 
section  1,  of  the  act ;  and,  in  the  latter  case, 
the  objection  was,  that  the  plea  was  defec- 
tive in  particularity,  not  in  omitting  to  state 
title.  This  plea  is  much  fuller,  and  gives 
the  dates  and  names  of  the  parties  to  the 
demise.] 

Littledale,  J.,  in  Bowler  v.  Nicholson^ 
alludes  to  sect.  1.  of  the  statute,  as  that 
under  which  the  plea  is  framed.  Secondly « 
these  pleas  do  not  sufficiently  describe  the 

(1)  12  Ad.&  E1.841  ;  s.  c.  9  Law  J.  Rep.  (n.s.) 
Q.B.  853. 

(2)  4  Term  Rep.  717. 

(3)  8  Keb.  61 ;  8.e.  2  Wms.  Saond.  401,  a. 

(4)  1  \A}Td  Raym.  831. 

(5)  1  Cr.  M.&  R.  258 :  a.  c.  8  Law  J.  Rep.  (n.s.) 
Ezch.  840. 

(6)  6  Mau.  &  Selw.  88. 

(7)  Ibid.  200. 
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goods  which  the  defendant  entered  to  seize ; 
and  the  plaintiff  is  not  able  to  discover  to  what 
psrtiealar  goods  he  is  to  point  this  evidence. 
He  ought  not  to  be  compelled  to  prove  that 
sU  the  goods  in  the  house  are  his  own.  In 
AuUtony  V.  Haney  (8)  and  Patrick  v.  Cole* 
fiekifii)  the  goods  were  described. 

[CoLSRiDGS,  J. — The  plaintiff  is  alleged 
to  have  assisted  in  the  removal,  and  must 
thaef(»e  know  which  the  goods  are.] 

Crtmfkm^  contra. — This  plea  is  in  ac- 
eofdanee  with  the  form  adopted  ever  since 
the  passing  of  1 1  G^.  2.  c.  19 ;  and  as  it 
sets  up  a  statutable  authority,  it  is  enough 
if  it  follows  the  words  of  the  statute.  The 
analogy  drawn  from  an  avowry,  before  the 
statute  will  not  hold ;  for  in  replevin  the 
defimdant  is  an  actor,  but  in  trespass  he 
merely  jus^fies  his  act,  and  the  statement 
of  the  tenancy  is  mere  inducement  and  col- 
lateral to  the  defence :  this  plea  does  not  set  up 
matter  of  title,  but  an  excuse  for  committing 
the  trespass  complained  of.  It  is  like  the 
cue  put  in  Com.  Dig.  tit.  '  Pleader,'  3,  M, 
16 :  '*  If  the  defendant  pleads  moUiier  manus 
in  defence  of  his  possession,  he  need  not 
shew  by  what  title  he  was  possessed;  for 
it  is  only  inducement  to  the  plea."  I'he 
statute  11  Geo.  2.  c.  19.  s.  1.  requires,  that 
there  should  be  a  demise  whereon  rent  is 
reserved ;  that  is  here  alleged  with  the  re- 
quisite particularity  of  the  term,  date,  and 
names  of  parties.  That  was  the  nature  of 
the  objection  on  which  Bowler  v.  Nicholson 
was  decided :  no  point  was  there  made  as 
to  the  want  of  statement  of  a  reversion. 
The  statute  gives  a  new  right  to  land- 
lords to  be  exercised  under  the  circum- 
stances there  stated.  If  the  legpslature  had 
eooiidered  that  it  was  necessary  to  plead 
specially,  a  concise  mode  of  pleading  would 
probably  have  been  provided,  as  is  the  case  in 
other  defences  given  under  sections  21.  and 
22.  Bat,  next,  there  is  a  sufficient  state- 
ment of  a  reversion ;  the  rent  is  said  to  be 
"reserved."  Primd  facie  a  "  demise"  im- 
phea  a  reversion ;  where  the  whole  interest 
is  passed  it  is  more  properly  an  assignment. 
Preece  v.  Corrie  (10)  shews,  that  there  could 

(8)  8  Bin^.  1S6 ;  S.O.  1  Law  J.  Rep.  (k.8.)  C.P. 
SI. 

(9)  8  Mee.  &  Wels.  483 ;  i.  o.  7  Law  J.  Rep. 
(ba)  Ezch.  135. 


(10)  5  Bigg.  24;  a.  c  6  Law  J.  Rep.  C.P.  205. 


be  no  right  of  distress  in  such  a  case,  and 
therefore  the  goods  could  not  be  removed  to 
avoid  a  distress. 

[Lord  Denman,  C.  J. —  Do  the  prece- 
dents omit  the  statement  of  a  reversion  ? 
That  seems  necessary  to  the  defence  under 
the  statute,  which  only  dispenses  with  a 
deduction  of  original  title,  not  with  a 
statement  of  a  present  right  ?] 

In  Hooker  v.  Nye  it  is  held,  that  if  there 
is  no  reversion  in  the  defendant  it  ought  to 
be  replied. 

[Coleridge,  J. — You  must  shew  a  right 
to  distrain  as  a  foundation  for  the  right  to 
enter,  and  therefore  you  must  shew  a  rever- 
sion.] 

The  statement  that  Spencer  held  under 
and  as  tenant  to  the  defendant,  means  that 
the  defendant  had  the  reversion ;  otherwise 
it  would  be  an  assignment  Lastly,  as  to 
the  description  of  the  goods,  the  plea  follows 
the  woilds  of  the  statute,  and  is  sufficient. 

Huddlestout  in  reply.  —  The  statement 
that  Spencer  held  as  tenant  to  the  defen- 
dant, does  not  shew  any  right  of  distress. 
If  fdl  the  defendant's  interest  had  been 
passed  to  Spencer,  she  might  still  hold  as 
tenant  at  a  rent ;  though  not  being  incident 
to  a  reversion,  it  could  not  be  distrained  for 
—Pollock  V.  Stacey{\l). 

Lord  Denman,  C.J. — The  legislature, 
by  1 1  Geo.  2.  c.  19.  s.  22,  thought  the  old 
practice  in  replevin  unreasonable,  and  gave 
a  general  form  of  avowry  for  rent  in  arrear. 
That  is  quite  a  distinct  matter  from  the 
present,  which  arises  under  a  different 
clause  of  the  same  statute.  Bowler  v. 
Nicholson  only  decided  that  section  22. 
cannot  affect  defences  under  section  1 ; 
which  gives  a  new  right  in  case  of  the 
fraudulent  removal  of  goods  by  tenants  of 
lands,  upon  the  demise  of  which  any  rent 
is  reserved  for  the  purpose  of  preventing  a 
distress.  Here  the  declaration  alleges  a 
breaking  of  the  plaintiff's  house ;  the  defen- 
dant pleads  that  in  the  house  were  goods, 
removed  by  his  tenant  to  avoid  a  distress 
for  rent  due  and  reserved  under  a  demise. 
It  appears  to  me  that  this  is  sufficient 
to  make  out  a  defence  under  that  section, 
the  words  of  which  are  followed  by  the 
plea.     I  had  some  doubt  at  first  whether 

(11)  16  Law  J.  Rep.  (m.s.)  Q.B.  132. 
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it  was  quite  sufficient,  because  section  \, 
does  not  set  out  all  that  is  reqnisite  to 
a  complete  defence.  There  must  be  a 
revenion  in  order  to  justify  a  distress.  Mr. 
Crompton's  answer  is,  that  the  plea  would 
be  inconsistent  unless  there  was  a  reversion 
in  the  defendant,  and  I  think  we  ought  to 
give  effect  to  that  argument.  Prmd  faciei 
at  least,  where  the  tenant  is  said  to  have 
removed  his  goods  to  avoid  a  distress,  it  must 
be  presumed  that  rent  for  which  a  distress 
might  be  made  was  due.  And  Hooker  v. 
Nye\%  a  sufficient  authority  that  such  prmd 
facie  statement  is  sufficient,  and  that  the 
plaintiff  ought  to  reply  any  answer  he 
may  have  to  it.  Preece  v.  Corrie  supports 
this  view,  for  it  establishes,  so  far  as  it  goes, 
that  a  party  may  be  tenant  without  there 
being  any  reversion.  Notwithstanding, 
therefore,  the  expressions  used  in  Bowler 
v.  Nioholaon,  this  plea  does  state  sufficient 
to  justify  the  defendant  under  the  sta- 
tute. 

Pattksom,  J.— This  is  an  action  of  tres- 
pass quare  elauium  fregii^  brought  by  a  per- 
son wholly  unconnected  with  the  premises 
in  respect  of  which  the  rent  is  alleged  to  be 
due.  Then  the  defendant  pleads  a  defence 
under  section  1.  of  11  Geo.  2.  c.  19,  which 
is  not  like  an  avowry  under  section  22,  but 
states  the  terms  and  date  of  the  demise,  and 
the  name  of  the  tenant.  It  is  true  the 
defendant  does  not  state  his  own  title,  but 
he  states  a  demise  to  E.  Spencer,  and  that 
rent  became  due  and  was  in  arrear,  and 
that  she  removed  the  goods  to  the  plaintiff's 
premises  in  order  to  avoid  a  distress.  I 
think  this  pretty  sufficiently  shews  that 
Spencer  entered  on  the  demised  premises, 
and  was  in  possession,  for  she  removed  the 
goods  to  prevent  the  landlord  distraining. 
Then  it  is  said,  that  without  a  statement  of 
the  defendant's  title,  no  right  to  distrain  is 
shewn.  No  doubt  at  common  law  in  avow- 
ing to  an  action  of  replevin  this  would  be 
so ;  but  I  do  not  know  that  it  would  be 
necessary  to  do  so  at  common  law  in  jus- 
tifying in  trespass.  I  always  understood 
there  is  a  distinction  between  replevin  and 
trespass  in  this  respect,  and  for  this  reason, 
that  in  the  former  action  the  defendant  is  an 
actor,  setting  up  a  claim,  and  not  merely  a 
party  defending  himself.  I  quite  agree  with 
the  note  in  the  last  edition  of  Saunders;  it  is 
very  guardedly  expressed.  I  do  not  think  that 


a  plea  stating  merely  that  A.  held  as  tenant 
to  B.  under  a  demise  theretofore  made,  would 
be  good  if  pleaded  to  an  action  of  trespass. 
I  cannot  agree  with  the  observation  of 
Lord  Lyndhurst,  in  Hooker  v.  Nye,  that 
this  is  the  usual  form  of  the  plea;  I  think 
the  demise  ought  to  be  stated  with  greater 
particularity.  However,  here  the  defence 
is  under  section  1.  of  the  statute,  and  the 
words  of  the  plea  follow  the  words  of  that 
section.  The  statement  of  the  tenancy  is 
collateral  matter  only,  this  being  an  action 
by  a  perfect  stranger  to  the  demised  pre* 
mises,  and  the  goods  having  been  removed 
from  other  premises ;  therefore  it  was  not 
necessary  to  state  it  with  all  the  allegations 
of  title,  even  admitting  (which  I  do  not) 
that  such  a  statement  is  ever  necessary  in 
trespass.  The  only  point  which  weighed 
with  me  at  all  was,  whether  there  was 
any  thing  amounting  to  a  statement  of 
a  reversion  in  Uie  defendant.  I  think, 
taking  all  the  words  of  the  plea  toge- 
ther, it  is  sufficiently  stated  ;  for  it  is 
said  that  rent  was  reserved  on  a  demise, 
and  that  the  goods  were  removed  to  prevent 
a  distress.  If  there  was  no  reversion  it 
ought  to  have  been  replied.  As  to  the  case 
of  Bowler  v.  NiohoUon,  I  do  not  think  any 
of  the  Court  intended  to  express  an  opin- 
ion whether  such  a  plea  would  or  would 
not  be  good  on  special  demurrer.  It  is 
necessary  to  determine  that  point  now.  I 
should  have  thought,  in  this  particular  plea, 
it  would  have  been  enough  to  have  said  that 
Spencer  held  the  premises  under  a  demise 
theretofore  made ;  but  none  is  here  stated, 
and  therefore,  even  on  special  demurrer, 
the  plea  is  good. 

CoLBRiDGB,  J.— -I  am  of  the  same  opinion 
after  some  hesitation.  I  should  be  sorry 
if,  to  defeat  a  technical  objection,  the  law 
should  be  strained.  Two  principles  are 
relied  on :  one  that  mere  collateral  matter 
need  not  be  pleaded ;  the  other,  that  enough 
must  be  shewn  to  justify  the  act  complained 
of.  I  think  there  is  no  difficulty  here 
in  reconciling  these  two  principles.  Mr. 
Crompton  made  use  of  a  very  apt  illustra- 
tion of  a  party  defending  his  own  possession, 
in  which  case  he  need  not  set  out  his  title, 
but  he  must  shew  enough  to  justify  his 
conduct.  Applying  that  principle  to  the 
present  case,  it  appears  to  me  that  if  the 
defendant  had  stated  his  title  as  at  common 
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kw,  b^inning  with  a  seisin  in  fee,  it  wonld 
have  been  purely  collateral  to  this  defence. 
At  the  same  time,  it  is  necessary  that  enough 
should  appear  on  the  plea  to  shew  that  the 
ddendant  has  a  right  to  distrain.  Now,  the 
plea  follows  the  terms  of  section  1 .  of  the 
statnte.  No  doubt  the  framers  of  that  star 
tate  thought  they  had  stated  enough  on  the 
fiice  of  that  section  to  give  a  landlord  the 
justification  intended.  That  is  something 
in  support  of  this  plea.  Another  strong 
argument  is,  that  since  the  time  when  the 
statute  passed  the  precedents  have  been 
mufonn.  Then,  we  have  Hooker  v.  Nyet 
which,  subject,  as  it  may  be,  to  the  observa- 
tioB  made  by  my  Brother  Patteson,  is,  at  all 
events,  an  authority  as  to  the  reversion  and 
right  to  distrain  being  implied  from  the 
words  .used.  It  is  here  stated  that  the 
goods  were  removed  to  avoid  a  distress,  and 
that  there  were  no  goods  remaining  on  the 
premises  to  countervail  the  rent  due,  and 
then,  what  is  very  important,  that  the  plain* 
tifF  was  acting  in  concert  with  Spencer  to 
remove  the  goods  from  the  premises.  This 
leems  to  import  that  the  landlord  had  a 
reversion,  and  followed  the  goods  for  a  dis- 
tress. It  seems  to  me,  therefore,  that  there 
is  quite  enough  stated  to  shew  a  right  of 
distress  in  the  defendant 

WioRTMAV,  J.— It  appears  to  me  that 
this  form  of  pleading  is  certainly  admissible 
in  the  present  case.  I  feel  that  great  weight 
in  the  distinction  made  between  actions  of 
replevin  and  trespass.  In  the  former,  at 
eommon  law,  the  party  justifying  was 
obliged  to  set  out  a  complete  title;  but 
a  distinction  always  obtained  between 
justifying  for  taking  cattle  damage  feasant, 
where  it  was  enough  to  rely  on  posses* 
sicm,  and  to  state  that  the  cattle  were 
doing  damage  in  the  close  in  which,  &c. 
Here  the  defence  is  given  by  statute,  which 
expresses  under  what  circumstances  the 
goods  may  be  followed.  The  plea  uses  the 
terms  of  the  act,  and  something  more ;  there 
is  a  certain  particularity  adopted  in  plead* 
ing  this  defence,  and  a  right  to  distrain  is 
implied  in  the  statements.  And  there  could 
be  DO  such  right  to  distrain  unless  there 
were  also  a  reversion,  although  the  statute 
does  not  in  terms  shew  any  necessity  for 
stating  the  revereion.  The  plea  shews  a 
fmeie  right  at  least  to  follow  the  goods. 


For  this  Hooker  v.  Nye  is  an  authority,  if 
any  be  necessary.  On  the  other  points,  I 
agree  with  the  rest  of  the  Court. 

Jud^enifor  the  defendant  (12). 


;:} 
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Pleading  —  Payment  —  Satisfaction  — 
Costs. 

Defendant  pleaded  non  assumpsit  to  all 
but  12/.  To  11/.,  parcel  of  the  12Z.,  pay- 
ment and  acceptance  in  satisfaction,  after 
action  brought.  To  the  residue,  payment  of 
\L  into  court.  The  plaintiff  traversed  the 
payment  of  the  11/.,  and  took  the  \  I.  out  of 
court.  It  appeared  by  the  evidence  that  the 
amount  due  to  the  plaintiff,  at  the  commence- 
ment of  the  suit,  did  not  exceed  12/.,  and 
that  11/.  was  paid  after  action  brought,  and 
accepted  by  the  defendant  in  satisfaction  of 
that  amount: — Held,  that  the  plaintiff  after 
the  payment  of  the  XL,  was  not  entitled  to 
proceed  for  costs,  in  respect  of  the  11/. ;  but 
that  the  defendant  was  entitled  to  have  the 
verdict  entered  for  him,  and  to  the  general 
costs  of  the  action. 

A  rule  nisi  had  been  obtained  for  entering 
the  verdict  for  the  defendant,  and  for  strik- 
ing out  the  damages  of  Is.,  which,  by  the 
order  of  Maule,  J.,  at  the  trial  of  the  cause, 
had  been  entered  for  the  plaintiff.  [The 
pleadings  and  facts  are  fully  stated  in  the 
judgment  of  the  Ckiurt.] 

Talfourd,  Serj.  and  Keating  shewed 
cause. — Though  the  jury  have  returned  a 
general  verdict  substantially  for  the  defen- 
dant, yet  the  Judge,  seeing  the  legal  effect 
of  the  finding,  has  ordered  the  verdict  to 
stand  for  the  plaintiff.  It  is  true  that  a 
debtor  after  payment  of  the  debt  cannot  be 
called  upon  to  pay  damages ;  but  here  the 
plea  is  not  pleaded  in  bar  of  the  damages, 
and  the  case  is  therefore  distinguishable 
from  Corbett  v.  Swinburne (l). 

Cooke,  contra. — The  plaintiff  might  have 

(12)  See,  as  to  the  necessity  of  there  being  a 
xeTersion  in  ord«r  to  perfect  this  defence,  Pluck  «. 
I>igges,  2  Dow.  &  CI.  180;  Ashmore  v.  Hardy, 
7  Car.  &  Pay.  501. 

(1)  8  Ad.  &  £1.  673 ;  s.  c.  7  Uw  J.  Rep.  (Mfs.) 
Q.B.  2  111. 
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taken  the  11.  out  of  court,  together  with 
the  costs  of  the  action  at  that  time,  and  the 
case  would  then  have  heen  the  same  as  if 
12/.  had  been  paid  into  court  The  plain- 
tiff should  not  have  traversed  the  payment 
of  the  11/.  after  action  brought.  That  plea 
has  been  found  in  the  defendant's  favour ; 
and,  after  payment  of  a  debt,  a  party  cannot 
sue  for  nominal  damages — Beaumont  v. 
Greathead  {2). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  subse- 
quently delivered  by — 

Lord  Denman,  C.J. — In  this  case  the 
first  count  has  been  disposed  of  in  favour 
of  the  defendant.  The  question  upon  the 
second  and  third  counts  is,  whether  the 
plaintiff  is  entitled  to  any  damages.  The 
learned  Judge  ordered  an  entry  of  Is. 
damages,  and  gave  the  defendant  leave  to 
apply  for  a  rule  to  rescind  that  order,  and 
that  rule  we  are  now  to  decide.  The  second 
count  is  in  assumpsit,  for  use  and  occupa- 
tion, for  20/.  The  third  count  is  on  an  ac- 
count stated,  and  is  in  effect  included  in  the 
second  count.  The  pleas  are,  first,  as  to 
all  except  12/.  (omitting  fractions),  non 
assumpsit.  Second,  as  to  11/.,  parcel  of 
12/.,  in  bar  of  further  maintenance,  that  the 
defendant,  after  writ,  and  before  declaration, 
paid,  and  that  the  plaintiff  received  that  sum 
of  1 1  /.,  in  satisfaction  thereof  and  of  all  causes 
of  action  in  respect  thereof.  Third,  pay- 
ment of  1/.,  residue,  into  court.  The  repli- 
cation, as  to  the  first  plea  joins  issue ;  as 
to  the  second  plea  traverses  the  payment 
and  receipt ;  and  as  to  the  third  plea  takes 
the  1/.  out  of  court 

The  evidence  shewed  as  to  the  first  plea, 
that  the  defendant,  at  the  commencement 
of  the  action,  was  not  indebted  beyond  the 
sum  of  12/.  for  the  cause  of  action  declared 
on.  As  to  the  second  count,  that  after 
the  writ  had  been  issued,  but  before  the 
defendant  or  the  plaintiff  were  aware  of  it, 
and  before  declaration,  the  defendant  paid, 
and  plaintiff  received,  the  sum  of  1 1/,  men- 
tioned in  the  plea. 

The  plaintiff  admitted,  that  if  the  writ 
had  not  been  issued,  this  payment  and 
receipt  would  have  proved  the  common  plea 
of  payment  in  bar  of  the  action  as  to  that 
amount ;  but  contended,  that  it  would  not 
(2)  15  Law  J.  Rep.  (v.b,)  C.F.  ISO. 


prove  this  plea  in  bar  of  the  further  main- 
tenance of  the  action,  because  at  the  time 
it  was  received  the  plaintiff  had  become 
entitled  to  the  costs  of  the  writ,  and  that 
the  plaintiff  did  not  receive  it  in  satisfaction 
of  the  costs,  as  he  did  not  know  that  he  was 
so  entitled,  and  upon  this  ground  we  under- 
stand the  learned  Judge  directed  the  entry 
of  Is.  damages  for  the  plaintiff. 

But  it  appears  to  us,  that,  upon  these  plead- 
ings and  facts,  the  defendant  was  entitled  to 
succeed  on  both  issues,  and  that  the  plaintiff 
was  not  entitled  to  any  damages  as  the 
plaintiff  failed  to  establish  a  right  to  more 
than  the  sum  admitted ;  the  verdict  on  the 
first  issue,  raising  this  question,  should  be 
reversed,  and  entered  for  the  defendant. 
The  second  plea  raises  the  question,  whether 
11/.  had  been  paid  and  received  in  satisfac- 
tion of  so  much  of  the  cause  of  action  as 
amounted  to  11/. ;  and  the  evidence  shews 
that  it  was  so,  and  entitles  the  defendant  to 
a  verdict  thereon.  There  appears  no  reason 
for  requiring  that  the  plea  should  state,  or 
the  evidence  shew,  that  tliissum  was  received 
in  satisfaction  of  any  costs,  for  the  costs  of 
the  writ,  which  were  all  the  costs  incurred 
when  this  payment  was  made,  are  offered 
to  the  plaintiff  by  the  third  plea.  If  the 
defendant  had  paid  no  money  to  the  plain- 
tiff, he  clearly  might  have  paid  12/.  into 
court,  in  bar  of  the  further  maintenance  of 
the  action  as  to  that  sum,  and  if  the  plaintiff 
chose  to  admit  that  no  more  was  due,  he 
might  take  it,  and  the  costs  of  the  action  ; 
but  if  he  chose  to  claim  more,  the  costs  of 
the  action  would  abide  the  result  of  such 
claim. 

By  pajring  part  to  the  plaintiff,  after 
writ  issued,  we  think  the  defendant  was  in 
not  a  worse  situation  than  if  he  had  paid 
nothing ;  that  he  was  not  obliged  to  pay  the 
11/.  twice  over,  but  was  at  liberty  to  aay 
that  his  liability  had  not  exceeded  12/. ; 
that  11/.  had  been  discharged  by  payment, 
and  that  the  remaining  I/.,  with  the  costs 
of  the  writ  and  action,  were  at  the  option 
of  the  plaintiff,  if  he  gave  up  any  further 
claim.  If  the  plaintiff  had  given  up  any 
further  claim,  he  would  have  the  costs  of 
the  writ  only  once ;  and  if  he  made  a  further 
claim,  the  entire  costs  of  the  writ  were  to 
depend  on  that  claim  in  the  ordinary  way* 
Then,  as  the  defendant  has  succeeded  ia 
respect  of  that  claim,  he  is  entitled  to  th« 


MICHAELMAS  TERM,  1847. 


31 


geDeral  costs  of  the  action.  The  rule,  there- 
fore, must  be  made  absolute,  for  eatering 
tbe  verdict  on  the  general  issue  for  the  de- 
fendant, and  for  striking  out  the  damages, 
and  for  deliTering  the  postea  to  the  defen- 
dsnt* 

Rule  abaoltUe. 


1847 
Dec.  10 


•..} 


MILLS  V,  BLACKALL. 


Assumpsit — Consideration — Pleading, 

A  declaration  stated  that  the  defendant 
was  possessed  of  a  ship,  and  the  plaintiff  was 
a  master  mariner,  having  interest  at  N,  for 
leading  a  vessel ;  and  it  having  been  proposed 
that  the  defendant  should  give  the  plaintiff 
tie  command  of  the  said  ship,  for  a  voyage 
to  the  West  Indies  and  back,  it  was  agreed 
that  in  consideration  of  the  plaintiff  having  tn- 
terest  in  N,for  loading  a  vessel,  the  defendant 
would  give  the  plaintiff  the  command  of  the 
said  ship,  with  the  understanding  that  the 
plaintiff  would  use  all  possible  exertions  for 
the  benefit  of  the  ship  and  owners ;  and  that 
for  such  services  the  defendant  would  pay  the 
plaintiff  SL  per  month  during  the  command 
by  the  plaintiff,  and  other  sums  during  the 
voyage,  with  outward  and  homeward  primage, 
AUeyation  of  mutual  promises.  Averment, 
thai  the  defendant  gave  the  plaintiff  the  com- 
««a4  of  the  said  ship,  and  that  he  set  out  on 
the  voyage,  and  carried  and  delivered  an 
mUmardcargo ;  that  the  plaintiff  arrivedat  N, 
and  finding  thai  a  homeward  cargo  could  not 
be  obtained  without  disadvantage,  he  pro* 
eteded  to  R,  and  there  took  in  a  homeward 
cargo,  and  delivered  the  same  at  London,  and 
then  resigned  the  command  to  the  defendant^ 
who  meeepted  the  same ;  that  from  the  time 
when  the  command  was  given  to  Mm  till  he 
so  redgned  it,  the  plaintiff  used  all  possible 
exertionafor  the  benefit  of  the  said  ship  and 
owners.  Breach,  non-payment  by  the  defen^ 
dani  of  ike  monies  due  to  the  plaintiff.  Plea^ 
ikai  ike  pUnmiiff  did  not  use  allpossible  exer- 
tions,  ^c,  modo  et  fonn&  i^^Held,  on  de» 
murrer^  thai  the  declaration  imported  a 
svffmemt  oonsideration ;  and  thai  the  plains 
t^,  hawhsg  taken  the  command  of  the  ship, 
might  tnaintain  the  action, 

Held^  eUsOf  that  the  plea  traversed  only 
part  of  the  eonsideration,  and  was,  therefore. 


Assumpsit.  The  first  count  stated,  that 
whereas,  at  the  time  of  the  making  of  the 
agreement  after  mentioned,  the  defendant 
was  possessed  of  a  certain  ship  or  vessel 
called  the  Cuba,  then  lying  at  the  port  of 
London,  and  the  plaintiff  was  a  master 
mariner,  having  interest  in  the  island  of 
Nevis,  in  the  West  Indies,  for  loading  a 
vessel ;  and  it  having  been  proposed  by 
the  plaintiff  to  the  defendant  that  the  defen- 
dant should  give  the  plaintiff  the  command 
of  the  said  ship,  for  a  voyage  to  the  West 
Indies  and  back,  thereupon,  heretofore,  to 
wit,  on  &c.,  by  an  agreement  in  writing 
then  made  between  the  plaintiff  and  tbe 
defendant  it  was  agreed,  that  in  considera- 
tion of  the  plaintiff  having  interest  in  Nevis 
aforesaid  for  loading  a  vessel,  he,  the  defen- 
dant, would  give  the  plaintiff  the  command  of 
the  said  ship  called  the  Cuba,  with  the  un- 
derstanding that  the  plaintiff  would  use  all 
possible  exertion  for  the  benefit  of  the  said 
ship  and  owners  thereof;  and  that,  for  such 
services,  the  defendant  would  pay  the  plaintiff 
the  sum  of  8/.  Ss.  per  month,  during  the  com- 
mand by  the  plaintiff,  and  also  51.  per  month, 
during  the  said  voyage,  for  finding  the  cabin 
in  requisites  and  cuddy  stores;  and  also 
30/.  for  horse-hire  and  contingent  expenses 
in  the  West  Indies,  with  outward  primage, 
and  the  usual  and  customary  homeward 
primage.  The  cabin  to  be  at  the  service  of  the 
plaintiff,  as  also  the  profit  of  passage-money 
(if  any)  therein,  the  plaintiff  finding  all  the 
requirements  thereof;  and  the  said  agree- 
ment being  so  made,  afterwards,  to  wit,  on 
&c«,  in  consideration  of  the  premises,  and  that 
the  plaintiff,  at  the  request  of  the  defendant, 
then  promised  the  defendant  to  observe  and 
perform  all  things  which,  according  to  the 
said  agreement,  were  by  and  on  the  behalf 
of  him,  the  plaintiff,  to  be  observed  or  per- 
formed, the  defendant  promised  the  plaintiff  to 
observe  and  perform  all  things  which  accord- 
ing to  the  said  agreement  were  by  and  on  the 
behalf  of  the  defendant  to  be  observed  or  per- 
formed. Averment  of  due  performance  by 
tbe  plaintiff  of  all  things  which  according  to 
the  said  agreement  were,  by  and  on  behalf  of 
him,  to  be  observed  or  performed;  that  in 
pursuance  of  the  said  agreement,  the  defen- 
dant gave  the  plaintiff  the  command  of  the 
said  ship,  and  that  he  set  out  in  command  of 
the  said  ship  from  London  aforesaid,  on  the 
voyage  aforesaid ;  that  the  said  ship  carried  an 
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outward  caigo  from  London  aforesaid,  to  be 
delivered  at  divers  ports  and  places  in  the 
course  of  the  said  voyage,  to  wit,  to  be  deli- 
vered at  the  island  of  Canary,  on  the  coast  of 
Africa,  and  at  the  said  island  of  Nevis,  and 
at  the  island  of  St.  Kitt's,  in  the  West  Indies 
aforesaid ;  that  the  plaintiff  safely  delivered 
the  said  cai^o  at  the  destination  thereof,  to 
wit,  at  the  several  places  last  aforesaid ; 
that  the  sum  earned  by  the  said  ship  for 
freight  in  respect  of  the  said  outward  cargo 
amounted  to  120^. ;  that  the  plaintiff  having 
so  as  aforesaid  set  out  on  the  said  voyage, 
duly  performed  and  completed  the  same, 
and  having  so  completed  the  said  voyage 
resigned  the  command  of  the  said  ship  into 
the  hands  of  the  defendant  as  hereinaftev 
mentioned ;  that  in  the  prosecution  of  the 
said  voyage  the  plaintiff  arrived  at  the  said 
island  of  Nevis,  and  finding  that  a  home- 
ward cargo  was  not  likely  to  be  obtained 
there  for  the  said  ship,  without  disadvantage 
to  the  said  ship  and  owners  from  delay,  the 
plaintiff  in  the  execution  of  the  said  voyage 
proceeded  thence  with  the  said  ship  to  the 
island  of  Port  Rico,  in  the  West  Indies, 
and  there  procured  a  full  homeward  cargo 
lor  the  said  ship,  to  wit,  a  cargo  of  474 
hogsheads  of  sugar ;  that  the  plaintiff  hav- 
ing procured  the  said  cargo,  took  in  the 
same  at  Porto  Rico  aforesaid,  and  set  out 
home  and  carried  the  said  cargo  from  Porto 
Rico  aforesaid  home,  to  wit,  to  London 
aforesaid,  and  arrived  there  heretofore,  to 
wit,  on  &c.,  and  safely  delivered  the  said 
cargo  there,  and  then  resigned  the  command 
of  the  said  ship  into  the  hands  of  the  defen- 
dant, who  accepted  the  said  resignation; 
that  during  all  the  time  from  the  time  when 
the  command  of  the  said  ship  was  given 
him,  until  the  time  when  he  so  as  aforesaid 
resigned  the  said  command,  the  plaintiff 
used  all  possible  exertions  for  the  benefit 
of  the  said  ship  and  of  the  owners  thereof; 
that  the  said  time  during  which  he  had  the 
command  of  the  said  ship  amounted  to  six 
montha,  and  that  the  time  during  which 
the  said  voyage  continued  amounted  to 
six  months ;  that  the  plaintiff  (bund  the 
cabin  during  all  the  said  voyage  in  requi- 
sites and  cuddy  stores,  and  incurred  great 
expenses  for  horse  hire  and  contingent  ex- 
penses in  the  West  Indies,  to  wit,  SO/. ; 
that  outward  primage  is  at  the  rate  of  5/. 
per  cent,  upon  the  sum  earned  for  freight 


in  respect  of  the  said  outward  cargo,  and 
the  usual  and  customary  homeward  primage 
upon  the  said  homeward  cargo  is  at  the 
rate  of  6d.  for  every  hogshead  so  as  afore- 
said carried  from  Porto  Rico  aforesaid, 
and  delivered  at  London  aforesaid :  of  all 
which  premises  the  defendant  from  time  to 
time  had  notice ;  that  although  the  sum  of 
53/.  98,  5d.  has  accrued  due  to  him  from 
the  defendant  in  pursuance  of  the  said 
agreement,  at  the  rate  of  8/.  Ss,  per  month 
for  every  month  during  the  said  command 
by  him  of  the  said  ship,  to  wit,  for  six 
months,  at  and  itfter  the  rate  i^oresaid; 
and  although  the  sum  of  26/.  16#.  Sd,  has 
accrued  due  to  him  from  the  defendant  in 
pursuance  of  the  said  agreement,  at  the 
rate  of  5L  per  month  for  every  month 
during  the  said  voyage,  to  wit,  for  six 
months,  at  and  after  the  rate  aforesaid; 
and  although  the  sum  of  30/.  has  accrued 
due  to  him  from  the  defendant  in  pursuance 
of  the  said  agreement  for  horse  hire  and 
contingent  expenses  in  the  West  Indies 
aforesaid;  and  although  the  sum  of  61. 
has  accrued  due  to  him  from  the  defendant 
in  pursuance  of  the  said  agreement  for 
primage  on  the  said  outward  cargo,  at  a 
certain  per-oentage  on  the  amount  earned 
for  freight,  to  wit,  on  the  sum  of  120/.,  at 
the  rate  of  5/«  per  cent  upon  the  sftid  sum 
of  1 20/. ;  and  although  the  sum  of  1 1/.  1 7«. 
has  accrued  due  to  bim  frtim  the  defei^dant 
in  pursuance  of  the  said  agreement  for  the 
usual  and  customary  homeward  primage  on 
the  said  homeward  cargo,  at  and  after  the  rate 
of  6d.  per  hogshead  for  every  hogshead  of 
sugar  of  the  said  homeward  cargo  so  carried 
and  discharged  and  delivered  as  aforesaid ; 
and  although  the  defendant  has  from  time 
to  time  had  due  notice  of  all  the  premises, 
and  although  a  reasonable  time  has  elapsed 
before  the  commencement  of  this  suit  fur 
payment  by  the  defendant  to  the  plaintiff 
of  the  said  several  sums  of  money  respec- 
tively ;  and  although  the  defendant  has 
been  often  requested  to  do  so,  yet  the 
defendant  has  disregarded  his  said  promise, 
frc.  Counts  for  work  and  labour,  for  com- 
mission on  goods  sold  by  the  plaintiff  for 
the  defendant,  for  goods  bought  by  the 
plaintiff  for  the  defendant  at  his  request,  for 
money  paid,  and  on  an  account  stated. 

Fourth  plea,  that  the  plaintiff  did  not  use 
all  possible  exertions  for  the  benefit  of  the 
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said  ship,  or  of  the  owners  thereof,  in  manner 
and  form  as  the  said  plaintiff  hath  ahove  in 
the  said  first  count  of  his  said  declaration 
in  that  behalf  allied. 

Demurrer.  The  grounds  specially  stated 
were,  that  the  fourth  plea  treats  the  matter 
therein  traversed,  namely,  that  the  plaintiff 
hath  used  all  possible  exertion  for  the  benefit 
of  the  said  ship  and  owners  as  a  condition 
precedent  to  the  right  of  the  plaintiff  to 
recoTer  upon  the  said  agreement,  whereas, 
in  truth  and  law,  it  is  not  a  condition  pre- 
cedent thereto ;  that  the  said  plea  traverses 
an  immaterial  averment,  and  offers  an 
iffiinaterial  issue;  also,  that  it  is  uncertain 
▼bether  the  said  plea  denies  or  confesses  the 
ocMitiact  or  promise  in  the  said  first  count 
stated;  and  the  defendant  ought  to  have 
made  it  appear  whether  he  denies  or  con- 
fesses the  same.     Joinder  in  demurrer. 

MilU^  in  support  of  the  demurrer. — The 
plea  treats  it  as  a  condition  precedent  that 
the  plaintiff  should  use  all  possible  exertions 
to  procure  a  cargo ;  but  this  is  clearly  an 
independent  stipulation  on  the  part  of  the 
plaintiff,  a  failure  to  perform  which  would 
give  the  defendant  a  right  to  be  compen* 
sated  by  damages,  but  will  not  deprive  the 
fdaintiff  of  his  remedy  against  the  defendant. 
Sta9€r$  V.  C%rUng{l)  is  directly  in  point 
Bat  it  may  be  contended,  that  the  declara- 
tion does  not  shew  any  consideration  for 
the  defendant's  promise.  Looking  to  the 
whole  declaiation,  it  is  clear  that  the  con- 
sideration, expressed  on  the  face  of  the 
agreement,  is,  that  the  defendant  should 
render  to  the  plaintiff  the  command  of  the 
TesseL  As  to  mutuality,  that  is  imported 
by  the  word  "  agreement"-— ilfotm^/brcl  v. 
HorUm  (2). 

O^y  contra.— There  is  no  valid  con- 
aderation  for  the  defendant's  promise.  The 
introdactory  averments  in  the  declaration 
will  only  explain,  but  not  add  to,  the  sub- 
sequent part ;  and  it  does  not  appear  there 
is  anj  mutuality.  The  plaintiff  could  not 
be  Ibroed  under  this  agreement  to  take  charge 
of  the  ship. 

[Patteson,  J. — There  are  cases  where 


(1)  8  Bing.  N.C.  S55 ;  «.  c.  6  Law  J.  Rep.  (n.b.) 
C.P.  41. 

(2)  X  N«w  B«p.  62. 
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an  action  will  lie  without  mutuality,— on  a 
guarantie,  for  instance.  If  the  plaintiff  here 
does  take  the  command  of  the  ship  under 
the  agreement,  surely  he  may  maintain  an 
action  for  his  services,  although  the  defen- 
dant could  not  compel  him  to  take  the 
command.] 

That  would  be  on  the  count  for  work  and 
labour,  not  on  the  special  count. 

[Coleridge,  J. — What  is  called  a  special 
count  is  really  an  indebUaius  count  unne- 
cessarily expanded.  The  agreement  to  use 
all  possible  exertion  is  nothing  more  than 
the. ordinary  duty  of  the  master;  and  if  you 
strike  that  out,  there  remains  an  agreement 
that  if  the  plaintiff  will  become  master,  the 
defendant  will  pay  him  for  his  services,  and 
an  averment  that  the  plaintiff  did  become 
master.] 

The  count  rests  entirely  on  the  agreement ; 
and  the  case  ought  to  be  considered  as  if 
the  action  was  commenced  the  day  after  the 
contract  was  made. 

[WiGHTMAN,  J. — That  is  not  so.  We 
must  consider  the  action  brought  the  day 
after  the  work  done.  In  the  case  put  by 
my  Brother  Patteson,  of  a  guarantie,  no 
action  lies  till  the  goods  are  supplied.] 

Then  the  plea  is  good.  The  defendant 
was  to  pay  the  plaintiff"  for  such  services" ; 
those  include  the  using  all  possible  exer- 
tions as  part  of  the  conduct  of  the  ship. 
The  plaintiff  has  made  this  part  of  the  con- 
sideration for  the  promise ;  and  therefore  it 
may  be  traversed. 

Lord  Denman,  C.J. — After  some  doubt 
I  think  this  declaration  may  be  sustained. 
If  the  plaintiff  has  done  the  work,  and  the 
defendant  has  had  some  benefit  from  it,  he 
is  bound  to  pay  for  it,  although  he  may  not 
have  received  all  the  benefit  which  he  would 
if  the  work  had  been  done  with  all  possible 
exertions. 

Patteson,  J.— This  is  a  very  legitimate 
mode  of  pleading,  to  state  the  agreement  in 
hcee  verbOf  and  Sien  all^e  mutual  promises. 
It  is  every  day's  practice  to  do  so  in  cases 
on  policies  of  insurance.  The  question  is, 
whether  we  can  collect  from  the  declaration 
any  and  what  consideration.  The  words 
"in  consideration  of  the  plaintiff  having 
interest  at  Nevis,"  must  be  taken  only  as 
giving  the  reasons  for  the  agreement.  That 
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it  evident  from  tbe  preceding  part  of  the 
declaiaCion.  Then  we  must  look  at  the 
whole  of  the  agreement,  and  it  amounts  to 
this,  that  the  plaintiff  having  interest  at 
Nevis,  should  be  put  in  command  of  the 
vessel,  and  should  use  all  possible  exertions 
to  get  a  cargo,  and  that  the  defendant  should 
pay  him  for  such  services.  The  plea  tra- 
verses only  part  of  the  oonsiderationt  and 
is  therefore  insufficient.  It  then  comes  to 
the  question,  whether  tbe  declaration  is  good 
on  general  demurrer ;  and  I  think  it  is-— it 
is  such  as  any  person  of  ordinary  sense 
would  understand,  and  that  is  sufficient. 

Coleridge,  J. — I  am  of  the  same  opin- 
ion on  both  points.  On  the  plea  I  never 
felt  any  doubt.  If  it  had  shewn  that  the 
whole  of  the  consideration  had  foiled,  it 
would  have  caused  the  promise  to  fail  also. 
However,  it  only  alleges  a  partial  failure, 
and  that  will  not  do  away  with  the  promise. 
As  to  the  first  point,  my  only  doubt  was 
as  to  the  mode  of  stating  the  agreement, 
which  is  not  very  technical.  I  have  no 
doubt  that  the  meaning  of  the  agreement 
is,  that  if  the  plaintiff  would  take  charge 
of  the  vessel,  and  would  use  his  best  exer- 
tions to  get  a  cargo,  the  defendant  would 
pay  him  at  the  rate  mentioned.  Until  the 
plaintiff  had  taken  die  command,  no  action 
could  be  brought  against  the  defendant;  but 
where  he  has  once  done  so,  I  Uiink  it 
quite  dear  he  may  maintain  an  action  for 
his  services. 

WiOHTMAN,  J.  —  The  objection  to  the 
declaration  is,  that  there  is  no  mutuality 
shewn.  That  objection  might  be  entitled 
to  great  weight  i  the  case  rested  on  the 
eontnot  unexecuted.  But  here  the  plaintiff 
has  done  all  that  the  contract  contemplated 
he  should  do.  Such  a  contract  in  its  inoep« 
tion  is  obligatory  on  one  party  only,  as  in 
the  instanoe  of  a  guarantie ;  but  if  the  per- 
son who  is  not  bound  does  act  under  the 
contract,  a  right  of  action  accrues  to  him 
against  ihe  other.  On  the  plea,  I  agree 
with  tho  rest  of  the  Court. 

Judgment  for  the  plaintiff  (S). 
(S)  See  Harelook  v.  Geddes,  10  East,  S55, 
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July  9. 

Custom — Mine — Minerals — Lex  Loci — 
Stannaries  of  Cornwall — Bounding — Re^ 
newal  of  Bounds — Profit  in  alieno  solo. 

A  custom  for  a  miner  or  bounder  to  enter 
and  work  land,  in  search  of  minerals,  (such 
working  not  having  been  commenced  or  fro* 
scented  by  the  owner  or  other  person)  ren- 
dering a  portion  of  the  produce  to  the  lord 
or  owner  of  the  soU,  and  gioing  due  noUee 
of  his  proceedings,  is  not  an  illegal  or  unrea- 
sonnAle  custom ;  and  the  inieresi  so  acquired 
by  virtue  of  the  custom  is,  if  the  boumder 
continues  in  possession  and  works  the  mine, 
such  an  interest  in  the  mine  as  may  be  reco* 
vered  in  efeetment ;  but  such  customary  right 
eanmot  exist  unless  there  be  a  boni  fide 
contiuuing  by  ^e  bounder  to  search  for  ore : 
and,  therefore,  where  the  plaintiff  declared 
on  his  possession  of  a  certain  "  tenoment"  to 
wit,  "  the  right  todigand  get  ore,  found  wnd 
being  within  certain  tin  bounds"  and  charged 
the  defendant  with  disturbing  him,  and  car- 
rying away  the  ore,  ^*c,^—Held,  that  al- 
though the  statement  of  the  pkuntiff*s  right 
might  properly  describe  that  which  existed 
when  he  first  took  possession  of  the  bounds 
under  the  custom ;  yet  in  order  to  make  owt 
his  right  as  claimed  he  muet  shew  a  bon& 
fide  continuing  to  work  the  fmne,  and  that 
the  annual  renewal  by  new  cutting  the 
turves,  however  useful  for  ascertaining  the 
limits,  could  not  be  comidored  as  epmaleni 
to  such  working. 

Held,  alsOf  that  such  a  claim  traa.  to  be 
tried  as  a  custom  limited  in  local  extent,  and 
not  as  the  local  law  of  a  particular  dietriot. 


The  declaration  stated  that  the  plaintifir, 
before,  &c.,  to  wit,  on  the  6th  of  Janoary 
1839,  and  from  thence  continually  until  tbe 
commencement  of  this  suit,  was  lawfully 
possessed  o^  and  entitled  to,  and  ought  to 
have  had  and  enjoyed  the  tenement  follow- 
ing, that  is  to  say,  the  right  and  liberty  to 
get,  dig,  raise,  and  carry  away  for  his,  the 
said  plaintiff's  own  use,  the  tin  and  tin  ore 
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iMmd  and  being  vidiin  a  eertain  place  or 
plot  of  gromdf  called  the  Ruby  Tin  Bounds, 
ntaate  in  tbe  parisb  of  Wendron,  in  the 
eountj  of  Cornwall ;  yel  the  defendant,  well 
knowing,  frc^  but  contriving  to  injure  and 
diitarb,  &e.,  whiltt  &c«,  wrongfully,  &c. 
dug,  got,  ndaed,  and  carried  away  divers 
bBge  qnantities,  to  .wit,  twenty  tons  of  tin 
and  tin  ora,  found  and  being  within  the 
said  place  or  plot  of  ground  hereinbefore 


Second  count,  troTcr  for  tin   and  tin 


not  guilty. 

Second,  to  first  count,  that  the  plaintiff 
not  lawfully  possessed  of,  nor  entitled 
to,  nor  ought  he  to  have  had  or  enjoyed 
tbe  said  tenement  in  that  count  noentioned, 
that  tt  to  say,  the  right  and  liberty  to  dig, 
get,  false,  and  carry  away  for  his  the  said 
plaintiff's  own  use,  the  tin  and  tin  ore  found 
and  being  within  the  said  place  or  plot  of 
ground,  modo  etfornUL 

Third,  to  the  second  count,  not  possessed 
of  the  tin  and  tin  ore. 

The  cause  was  tried,  before  Wightman,  J., 
St  Westminster,  at  the  Sittings  cJter  Trinity 
term,  1843.  The  plaintiff  claimed  to  be 
entitled  to  a  certain  share  in  tin  bounds, 
esUed  the  Ruby  Tin  Bounds,  in  the  county 
of  Comvrall.  These  *'  bounds"  had  been 
held,  aa  of  rigbt,  for  many  years,  and  had 
hcen  made  the  subjects  of  sale  and  settle- 
ment. It  was  contended  that  the  bound- 
owner  haTing  marked  out  bounds,  and  paid 
a  trifling  fine  to  the  lord  of  the  manor,  had  a 
right  to  set  the  mine  at  work.  The  right 
to  a  mine  once  bounded,  if  not  worked,  was 
stated  by  witnesses  to  be  kept  alive  by 
annnal  renewals.  The  renewal  was  by 
turning  up  a  turf  at  the  four  corners,  and 
many  instances  were  mentioned  in  which 
bounds  had  been  left  unworked  for  eighteen 
or  nineteen  years,  and  then  worked  again ; 
but  the  ordinary  mode  was,  if  the  mine  was 
not  worked,  to  renew  within  a  year  and  a 
day.  The  defendant  was  a  captain  of  a  mine 
wUefa  had  been  seven  or  eight  yean  at 
woHc,  and  had  taken  ore  which  the  plaintiff 
claimed  as  being  within  bis  bounds.  The 
defendant  did  not  dispute  the  right  of  the 
bounder  to  work ;  but  contended  that  his 
right  to  get  ore  only  continued  so  long  as  by 
the  stannary  laws  he  should  "  work  bis  tin- 
work  by  himself,  his  wages  man  or  farmer, 


pajfittg  toll  once  a  year  and  a  day,  or  other* 
wise  continuing  his  working  in  driving  an 
adit  and  sinking  a  shaft,  and  withal  preserving 
the  four  oomer  bounds  ;'*  and  that  the  an<* 
nual  renewal  of  turning  up  four  turves  is  only 
to  preserve  the  boundaries,  and  identify  and 
divide  one  man's  pitoh  or  set  from  that  of 
another  man,  and  does  not  create  or  preserve 
a  title  to  bounds;  if  the  bounds  were  left 
unwrought  for  forty  or  fifty  yeara,  the  right 
was  lost ;  ako  that  the  right  to  bound  oould 
in  no  case  be  elaimed  over  the  indoaed  lands, 
but  over  the  wastes  alone.  A  verdict  haTing 
been  found  for  the  plaintiff,  with  leave  to 
the  defendant  to  move  to  enter  a  ncmsnit,  in 
Michaelmas  term,  1843,— 

Sir  W.  W.  Folktt  (SolieUor  Qemeral) 
applied  for  a  rule  ntti  to  enter  a  nonsuit 
according  to  the  leave  reserved.  First,  on 
the  ground  that  the  evidence  did  not  support 
the  custom,  as  alleged  in  the  declaration. 
Secondly,  that  the  custom,  as  alleged  there, 
would  exclude  the  interest  of  the  lord  of  the 
manor,  and  was,  therefore,  bad.  The  proof 
was  that  if  the  owner  did  not  work  the  mine, 
any  tinner  might,  rendering  the  lord  his 
share  of  ore  got ;  but  here  it  was  not  proved 
or  pretended  that  the  plaintiff,  the  bound- 
owner,  continued  to  work  the  mine.  Thirdly 
this  is  a  custom  to  take  a  profit  in  alieno  solo^ 
and  clearly  had^^BUwett  v.  Tregonning  (1 ). 
There  ought  also  to  be  a  new  trial,  as  the 
stannary  laws,  which  were  admitted,  were 
not  evidence  to  support  the  custom.  Also 
the  verdict  was  contrary  to  the  evidence. 

A  rule  ««fi  having  been  granted,  in  Hilary 
term,  1846, — 

KeUy^  Smirke  and  Montague  Smith 
shewed  cause.— The  defendant,  who  was  a 
mere  wrong^doer,  disputes  that  which  he 
calls  a  custom ;  but  which,  in  reality,  is  pait 
of  the  general  law  of  Cornwall,  recognised 
in  many  judicial  decisions,  and  the  basis  of 
many  family  settlements  and  purchases. 
It  is  analogous  to  the  law  of  gavelkind, 
peculiar  to  particular  counties,  and  traces 
its  existence  to  a  time  anterior  to  that  when 
Cornwall  became  an  integral  part  of  Eng- 
land. It  may  be  shortly  stated  to  be  a 
right  in  '*  tinnen*'  to  take  and  set  apart  any 
particular  portion  of  the  waste,  within  the 
manor  of  die  Duchy  of  Cornwall,  and  to 

(1)  S  Ad.  U  El.  5M;  s.  e.  3  Law  J.  R«p.  (ma) 
K.B.  223. 
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plant  and  set  bounds  there,  and  to  work 
the  mines  under  the  places  so  bounded,  ren- 
dering to  the  ''  Duke  of  Cornwall  every  fif- 
teenth dish  of  ore ;"  it  being  an  incident  of 
the  custom,  that  the  mines,  when  not  in 
work,  should  be  annually  renewed.  It  is 
objected  that  this  is  a  custom,  and  a  bad 
custom ;  but  it  is  not  a  mere  custom  to  take 
profit  tfi  alieno  solo ;  it  is  aright  which  may 
be,  and  has  been,  made  the  subject  of  eject- 
ment, and  may  be  considered  as  a  right  to  a 
certain  portion  of  the  soil  itself,  with  certain 
limitations — Doe  d.  Lord  Fahnouih  y.  Al^ 
derson,  fully  reported  in  Smirke's  Stannaries 
of  Cornwall^  p.  39. 

[Coleridge,  J.— That  was  the  case  of  a 
mine  actually  at  work.] 

But  still  the  question  raised  was,  whether 
the  interest  of  the  bound-owner,  like  that 
of  an  outstanding  termor,  did  not  bar  the 
plaintiff.  In  Doe  d.  Hanley  v.  Wood  (2)  no- 
thing was  proved  on  the  part  of  the  plaintiff 
but  a  licence  to  take  ore.  The  observations 
of  Abbott,  C.J.  are  in  the  plaintiff's  favour. 
With  respect  to  the  bounder's  interest,  the 
law  appears  to  be  settled  by  Vice  v.  Thomas^ 
Smirke*s  Stannaries  of  Comtoallf  1843, 
pp.  4,  32.  In  that  case  the  petitioner  set 
out  his  title  as  grantee  of  bounds  for  twenty- 
one  years ;  and  in  giving  judgment,  in  that 
case,  the  Lord  Warden,  assisted  by  the 
Judges,  expressly  decides  that  the  interest 
of  a  bound-owner  is  recoverable  in  ejectment. 
In  Doe  d«  Lord  Falmouth  v.  Alder  son  it 
was  not  denied  that  such  a  right  as  that 
claimed  by  the  plaintiff  might  exist.  In 
that  defendant,  who  being  a  bound- 
owner,  who  had  been  let  in  to  defend  for 
a  mine  (3),  failed  to  establish  his  right  as 
against  the  plaintiff,  on  the  ground  that  the 
bounds  had  not  been  properly  kept  up.  In 
the  course  of  the  argument,  on  shewing 
cause  against  a  rule  for  a  new  trial  in  that 
case  in  November  1836,  it  was  objected  by 
the  counsel  for  the  plaintiff  that  the  claim 
of  the  defendant  was  in  right  of  a  custom  to 
take  a  profit  tn  alieno  solo,  which  was  bad. 
'^Grimstead  v.  Marlow{^),  on  which  it 
was  said,  by  Parke,  B.,  *'  There  is  nothing 
in  that  objection.  The  custom  is  alleged 
to  be  part  of  the  common  law  of  Cornwall ;" 

(2)  2  B.  &  Aid.  724. 

(3)  1  M«e.  &  Wels.  210;  1.0.  6  Law  J.  Rep. 
(N.B.)  Ezch.  153. 

(4)  4  Term  R«p.  717. 


and,  in  giving  judgment,  he  observed  that 
**  the  interest  of  the  bound-owner  (the  de- 
fendant) depends  on  the  custom,  and  ought 
to  be  found  by  a  jury.  I  pronounce  no 
opinion  upon  it.  With  respect  to  the  mode 
of  acquiring  and  preserving  the  right,  the 
stannary  laws  are  tolerably  dear.  To  ob- 
tain the  right  de  novo,  proclamations  are 
indispensable ;  but  ancient  bounds  require 
none.  To  preserve  the  latter  it  is  necessary 
for  the  bounder  or  others  in  his  behalf  either 
to  renew  annually,  or,  as  it  seems,  to  work 
within  them,  keeping  up  the  visible  marks 
of  the  old  comers.  If  by  either  of  these 
modes  of  preserving  the  right,  a  posses- 
sory interest  in  the  tin  mines  was,  on  the 
1st  of  July  1835,  vested  in  a  third  person, 
it  is  an  answer  to  this  action."  The 
documentary  evidence  of  the  custom  is 
fully  set  out  in  the  appendix  to  Rowe  v. 
Brenion{5), 

[Coleridge,  J. — Can  the  bound-owner, 
by  going  through  the  form  of  renewing, 
without  working  at  all,  defeat  the  rights  of 
the  public  at  large  ?  If  so,  the  custom  might 
operate  to  prevent  anything  being  got  from 
the  mine  by  any  one.] 

It  is  not  to  be  assumed  or  supposed  that 
the  right  will  be  abused.  The  custom  is 
not  more  unreasonable  than  the  custom  for 
the  tinners  to  agree  with  the  Duke  of  Corn- 
wall that  they  are  to  take  to  the  mines  on 
payment  of  toll,  without  any  obligation  on 
these  tinners  to  work  the  mines. 

[Lord  Denman,  C.J. — The  custom 
might  operate  so  as  to  allow  any  bound- 
owner  to  prevent  the  ore  getting  into  the 
market,  with  a  view  to  keep  up  the  value 
of  some  other  mine,  and  create  a  mono- 
poly.] 

That  might  be  said  of  the  ownership  of 
the  mine  itself.  Besides,  the  custom  had  its 
origin  in  times  when  commercial  rivalry 
was  little  thought  of,  and  is  not  to  be  im- 
pugned by  arguments  derived  from  the  pre- 
sent state  of  society.  In  former  times  it 
is  not  likely  that  adventurers  would  have 
begun  to  work  at  all,  without  some  sort  of 
title  to  protect  them. 

[WiGHTMAN,  J. — It  was  objected,  at  the 
trial,  that  the  custom  was  bad  for  uncer- 
tainty as  to  the  extent  to  which  bounds 
might  go.     For  anything  that  appears,  any 

(5)  3  Mao.  &  KyL  497. 
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man,  according  to  the  custom,  might  bound 
the  whole  county.] 

The  same  may  be  said  of  the  custom  of 
requiring  fines  without  limit  to  amount  on 
renewal  of  copyholds. 

As  to  the  question  of  taking  profit  in  alieno 
ttdo.  In  Tyson  Y.  Smith  (6)  the  same  objec- 
tion was  made,  and  Blewett  v.  Tregonning 
was  referred  to.  In  that  case  under  the 
custom  a  right  was,  in  fiict,  claimed  to  take  a 
profit  in  the  soil  of  another,  but  it  was  held 
good;  and  Tindal,  C.J.  in  giving  judg- 
ment, says,  "  A  custom  is  not  unreasonable 
merely  because  it  is  contrary  to  a  particular 
maxim  or  rule  of  the  common  law,  for  Consue- 
iudo  ex  certA  eauid  rationabili  usUata  privai 
emrnmunem  legem  {Co.  LiU.  118,  a),  as  the 
custom  of  gavelkind  and  borough  English, 
which  are  directly  contrary  to  the  law  of 
descent;  or  again  the  custom  of  Kent,  which 
is  contrary  to  the  law  of  escheats."  Bleweti 
T.  Tregonning  was  founded  on  Gateward*$ 
ease{y)t  which  was  a  question  of  common. 
This  is  a  lex  loci.  In  Doe  d.  Thomson  v. 
Pe4iree{S\  Gilbert  v.  7Vwiwo«(9),  Ark^ 
Wright  v.  Cantrell  (10),  and  Bereeford  v. 
Ba&m  {ll\  similar  customs  have  come 
under  discussion.  In  the  last  case  the 
plea  setting  up  the  custom  was  held  ill, 
but  that  was  on  the  ground  that  it  was 
not  alleged  to  exist  in  a  county  or  parish, 
but  in  a  particular  close;  and  it  is  true 
that  a  custom  de  non  decimando  would  not 
be  good  for  one  parish  or  manor,  but  it  would 
be  good  for  a  county — GwilUmt  p.  873, 
21  £dw.  4.  fol.  28,  22  Edw.  4.  fol.  8,  Vin. 
Ahr,  tit  *  Custom,'  Newton  v.  Shafto  (12). 
All  the  requisites  of  a  custom  are  well  put 
in  Cmddon  v.  Estwick  (18),  and  they  exist 
heie.  The  case  of  the  Stannaries  (14)  re- 
cognizes a  similar  custom.  In  The  Mayor 
of  Lgnu  t.  Taylor  (\5),  a  custom  for  the 
freemen  of  Lynn  to  take  gravel  in  the  locus 
ta  qmo  to  ballast  their  vessels  was  held  good, 
for  the  benefit  of  navigation ;   and 


(6)  9  Ad.  &  El.  421. 

(7)  6  Rep.  374.  fol.  69, 

(8)  Peske,  Add.  Ca.  242. 
(»)  4  DowL  &  Rjl.  222. 

( 10)  7  Ad.  &  £1.  565 ;  s.  e.  7  Law  J.  Ren.  (n.s.) 
Q.B.  63. 

(11)  Latw.  1817. 

(12)  I  Sider.  267. 
(18)  6  Hod.  128. 

(14)  12  lUp.  202,  fol.  9. 

(15)  8  Ler.  160. 


Gateward*scase  was  held  not  to  apply.  In 
the  judgment  in  that  case  the  mining  cus- 
toms of  Derbyshire  were  referred  to  and 
recognized.  It  is  said  that  the  custom  is 
unreasonable ;  but  of  the  reasonableness  the 
Court  cannot  judge.  Supposing  a  custom 
was  set  up  for  the  Duke  of  Cornwall  to 
enter  on  all  mines  and  take  the  ore,  making 
only  a  compensation  for  the  superficial 
damage,  which  is  the  case  in  every  country 
in  Europe  except  England,  can  it  be  said 
that  such  a  custom  would  be  unreasonable? 
Can  this  Court  say  that  that  which  is  the 
custom  of  every  other  country  is  an  unrea- 
sonable custom  ?  If  so,  the  castom  set  up 
by  the  plaintiff  is  d  fortiori  reasonable,  for 
it  provides  for  ample  notice  to  the  land- 
owner, and  it  is  only  in  default  of  his  inter- 
ference that  the  bound-owner's  right  can 
attach,  and  he  cannot  be  called  upon  to 
have  the  mine  always  at  work.  But,  in 
point  of  fact,  the  bounds  in  this  case  were 
constantly  renewed  and  the  mine  at  work 
at  intervals.  The  defendant  entered  six  or 
seven  years  ago  and  worked  the  mine ;  no 
evidence  was  given  as  to  the  party  under 
whom  he  claimed,  but  the  action  is  now 
defended  by  the  lessee  of  the  duchy.  The 
plaintiff's  family  have  exercised  the  right 
ever  since  the  Conquest;  and  Gateward's 
case  is  not  like  this,  as  this  is  not  a  profit 
a  prendre,  but  a  claim  to  the  soil  itself. 

[WiQHTMAN,  J. — At  the  trial  that  was 
put  as  an  a  fortiori  argument  against  the 
custom.] 

Here  ample  consideration  is  paid  to  the 
lord  by  the  bound-owner ;  that  also  distin- 
guishes the  present  case  from  Gateward's 
case  as  well  as  from  Blewett  v.  Tregonning^ 
Bac.  Ahr.  tit  *  Custom^*  (D).  Besides, 
great  expense  is  incurred  by  the  bound- 
owner  in  working  the  mine  and  searching 
for  the  ore — Smirke,  p.  89,  Doe  d.  Lord 
Falmouth  v.  Alderson,  A  custom  which 
might  be  bad  in  one  vill,  might  yet  be 
good  in  another — Fin,  Ahr.  tit.  *  Custom,* 
(E),  pi.  7  and  8,  *  Copyhold,'  (K),  4,  6, 
and  7,  Co.  Litt.  43,  6,  Hoskins  v.  Robins 
(16).  The  essence  of  the  custom  is  the 
continual  renewal.  It  is  not  unreason- 
able even  as  against  the  lord — Hicks  v. 
Gardiner {I7)t  Norton  v.   Beckman{\B). 

(16)  2  Saund.  S23. 

(17)  2  Bulstr.  196. 

(18)  6  Term  Rep.  761. 
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Tbere  is  no  real  distinction  between  thia 
case  and  that  of  copyhold,  which  having 
originated  in  a  custom  to  hold  land  at  the 
will  of  the  lord  has  grown  up  into  a  right 
to  hold  it  against  him — 2  BUek.  Com.  95. 
The  custom  has  been  assumed  to  exist,  and 
has  been  recognised  as  legal  in  The  King  ▼• 
the  InhabiianU  of  St.  Agnes  {19),  Create 
T.  Barrett (20),  Create  Y.Sawle{2\). 

Sir  T.  Wilde,  Crowdermd  BuU,  contrk. 
•—This  claim  goes  beyond  any  that  has  been 
sanctioned  by  any  Court.  It  amounts  to  a 
claim  of  a  right  to  divest  the  lord  of  a  great 
portion  of  his  estate  by  the  mere  act  of  tiding 
up  a  few  turves ;  and  more  than  that,  if  after 
getting  up  these  turves,  and  never  perhaps 
working  the  mine  at  all,  the  claim  as  made 
is  of  the  right  to  enter  upon  the  tenant  or 
owner  who  is  working,  and  take  fcom  him 
all  the  ore  he  may  have  raised.  Such  a 
custom  cannot  be  supported.  In  addition 
to  this,  it  is  uncertain.  First,  as  to  the 
necessity  of  the  renewal  of  the  bounds; 
secondly,  as  to  the  time  of  such  renewal ; 
thirdly,  as  to  the  mode  of  bounding — Gray'e 
eaee  (22),  Loodaee  v.  Reynolds  (23),  Pad^ 
dock  V.  Forrester  (24).  As  to  that,  the 
usage  as  proved  was,  according  to  some 
witnesses,  that  when  a  mine  was  once 
bounded,  neither  working  nor  renewal  was 
necessary.  If  there  was  any  evidence  to 
support  the  custom,  it  was  so  uncertain  and 
contradictory  that  the  defendant  would,  at 
all  events,  be  entitled  to  a  new  trial. 
This  is  likened  to  the  case  of  gavelkind; 
but  gavelkind  was  the  common  law  of 
England  once,  and  has  been  frequently 
recognized  by  parliament  Vice  v.  Thomas 
is  no  decision  in  favour  of  such  a  right 
as  claimed  in  this  declaration.  In  Doe  d. 
Lord  Falmouth  v.  Alderson  the  question 
was,  whether  the  bounds  were  ancient  bounds, 
and  the  Judge  left  to  the  jury  the  question 
suggested  by  the  Court.  That  case  only 
shews  that  the  plaintiff  can  only  recover  on 
his  own  title;  and  the  right  Uius  claimed 
was  an  easement  only.   If  the  Court  cannot 


(19)  3  Tenn  Rep.  480. 

(20)  1  Or.  M.  &  R.  919 ;  s.  c.  4  Liw  J.  R«p. 
(n.s.)  Ezeh.  297. 

(31)  2Q.B.  Rep.  862. 

(22)  5  Rep.  78,  6. 

(23)  Cro.  Elis.  546.  563. 

(24)  3Mtii.&Gr.903>s.e.IlLawJ.Rep.(ir.s.) 
C.P.  107. 


trace  the  origin  of  the  custom,  they  will 
look  to  its  incidents,  and  judge  whether  it 
be  reasonable.  The  extent  of  the  district 
over  which  it  is  said  to  prevail  cannot  affisct 
the  question  of  its  reascmableness.  The 
question  in  NemUm  v.  Shafto  arose  out 
of  drcumstanoes  of  border  history.  No 
case  has  been  cited  where  such  a  custom  as 
this,  or  indeed  any  other  custom,  was  held 
to  be  reasonable,  on  the  ground  that  it 
applied  to  a  large  district.  The  case  of 
Arkwright  v.  Cantrell  does  not  touch 
the  present  In  Oilberi  v.  Tiniitsoii  the 
custom  was  different  and  was  not  disputed 
'■^Doe  d.  Thomsoti  v.  Pearee.  Broadbeni 
V.  fVUks  (25),  where  all  the  incidents  of  a 
custom  are  fdlly  gone  into,  is  a  strong  au« 
thority  for  the  defendant.  There  is  nothing 
in  the  custom  as  laid  to  compel  the  bounder 
to  render  any  portion  to  the  lord.  If  the 
plaintiff  can  recover  in  the  present  case,  he 
may  equally  recover  against  the  lord. 

Cur.  ado.  ouU. 

At  the  sittings  after  Hilary  term,  1846, 
the  Court  intimated  an  opinion  that  the 
case  ought  to  be  allowed  to  go  down  to 
trial  again,  the  Judge  who  tried  the  cause 
not  being  altogether  satisfied  with  the  ver* 
diet ;  they  were,  however,  requested  by  the 
defendant's  counsel  to  give  judgment  on 
the  question  of  the  validity  of  the  custom 
itself,  which  was  raised  in  the  rule  for  a 
nonsuit. 

Cur*  adv.  vult. 

Lord  Denman,  C.J.,  subsequently  de- 
livered the  judgment  of  the  Court. — The 
remaining  question  in  this  case,  which  the 
Court  is  now  called  on  to  decide,  turns 
upon  the  validity  of  a  custom  or  local 
usage,  on  which  the  plaintiff  must  rely  to 
establish  the  most  important  allegation  in 
his  declaration,  which  the  defendant  ex- 
pressly traverses  by  one  of  his  pleas.  The 
plaintiff  declares  on  bis  possession  of  a  te- 
nement, which  he  describes  as  *'  the  right 
and  liberty  to  dig,  get,  raise  and  carry 
away  the  tin  or  tin  ore  found  and  being 
within  a  certain  place  or  plot  of  ground, 
called  the  Ruby  Tin  Bounds" ;  the  second 
plea  denies  this,  and  in  part  proof  of  it  the 
plaintiff  has  offered  evidence  of,  and   the 

(25)  YfUleM,  360. 
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yuj  hmve  feqad  die  existence  in  het  of 
the  following  castom :  —  That  any  tinner 
within  the  coanty  of  Cornwall  may  acquire 
the  rigM  to  the  tin  widdn  certain  limits, 
aooording  to  the  eonditiont,  and  follow- 
ing die  tulet,  which  will  be  found  parti- 
Mlaily  stated  in  lUwe  t.  Brenton  (26) ;  and 
that  the  right,  when  so  acquired,  may  be 
preaerved  by  an  animal  renewal  of  the 
bounds;  and  that  it  is  not  necessary  for  its 
preservation  that  the  minerals,  if  any,  within 
the  linnts,  should  be  sought  after,  and  the 
land  worked  for  mineral  purposes,  by  the 
faoandH»wiier  or  on  his  behalf. 

The  defendant  contends  that  such  a  custom 
csnnot  exist  in  law,  and,  consequently,  that 
the  right  laid  in  the  declaration  is  not  proved. 
The  aigament  has  proceeded  on  two  grounds : 
the  plaintiff  contending,  first,  that,  con- 
sidcred  as  a  mere  custom,  to  be  tried  by  the 
ordinary  tests,  this  is  not  unreasonable; 
and,  secondly,  that  it  is  not  properly  a  mere 
cttsumi  so  to  be  tried,  but  that  it  is  the 
local  law  of  an  extensiye  district,  anterior, 
it  may  be,  in  origin,  to  the  date  when  Com* 
wall  became  pait  of,  and  subject  to,  the 
general  law  of  England ;  and  that  its  effect 
is  not  to  create  merely  an  easement  to  be 
cojoycd  in  the  land  of  another,  but  a  tene* 


Although  a  dedsion  on  the  second  ground 
miglit  dispense  with  a  consideration  of  the 
fanner,  it  will  be  found  from  the  nature  of 
the  inquiry  more  osnvenient  to  examine 
both  in  the  order  in  which  they  are  stated. 
In  the  great  case  of  mines  in  Plowden^  810, 
840,  the  Judges,  as  is  well  known,  decided 
by  a  very  large  majority,  that  even  where 
the  gold  or  silver  in  a  mine  of  base  metal, 
as  tin«  in  the  land  of  a  subject,  is  of  less 
value  than  the  base  metal,  the  mere  circum- 
itsaee  of  its  existence  there  causes  the 
pierogativte  of  the  Crown  to  attach  upon  it, 
sad  makes  it  a  mine  royal,—- and  that  ^e 
Crown  has  Kberty  to  dig  for  it,  place  it  on 
the  sarfiiee,  and  carry  it  away.  This  reso- 
htioOf  however,  clearly  did  not  satisfy  the 
kamed  lepotter;  he  seems  to  have  thought 
it  proeeoded  from  **  ignoranee  of  the  nature 
of  base  mines;"  all  of  which  he  surmises 
to  oontahi  Msie  proportion  of  the  richer  and 
rayal  metals— gold  or  silver.  The  decision 
of  the  cswe,  however,  he  observes,  did  not 

(26)  S  Mm.  &  Ryl.  407. 


turn  on  this  point,  for  that,  as  the  defendant 
there  had  pleaded,  the  intendment,  which 
was  to  be  the  best  for  the  Queen,  must  be 
that  the  gold  and  silver  in  the  mines  in 
question  was  of  sufficient  quality  and  value 
with  reference  to  the  base  metal  properly 
to  qualify  Uie  whole  mine  as  a  mine  of  the 
royal  metals.  Anodier  resolution,  there- 
fore, of  all  Uie  Judges  in  the  same  case 
(p.  886)  remains  untouched — "  that  if  the 
ore  or  mine  in  the  soil  of  the  subject  be  of 
copper,  tin,  &c.,  in  which  there  is  no  gold 
or  ulver,  in  this  case  the  proprietor  of  the 
soil  shall  have  the  ore  or  mine,  and  not  the 
Crown  by  prerogative." 

We  have  adverted  to  this  case,  and  these 
resolutions,  with  a  view  to  the  important 
position,  frrom  which  the  whole  aigument 
must  start,  the  ownership,  nasoely,  of  the  tin 
mines,  and  from  whom  derived;  and  in  this 
sense  it  is  material  to  observe,  that  although 
the  principal  part  of  the  precedents  and 
authorities  cited  in  the  argument  in  Phwden 
were  drawn  from  Devon  and  Cornwall,  yet 
even  there  these  were  not  urged  as  having 
any  peculiarity  of  local  history  which  dis- 
tinguished them  either  from  each  other  or 
from  the  rest  of  England ;  on  the  contrary, 
they  were  used  as  applicable  to  the  case  in 
hand  of  a  mine  in  Cumberland ;  and  in  the 
judgment  no  distinction  whatever  was  ad- 
verted to  between  the  Stannary  districts 
fiiier  M,  or  between  them  and  any  other 
mineral  tract  in  England. 

Nothing  has  been  alleged  in  the  present 
case  to  bring  this  mine  within  the  descrip- 
tion of  a  royal  mine ;  and  we  think  it  would 
be  wrong  to  encourage  the  slightest  doubt 
that,  apart  from  all  question  of  boundary, 
the  ownership  of  a  tin  or  copper  mine  in 
Cornwall  is  in  the  owner  of  the  freehold  of 
the  soil,  raiione  soJt,  by  the  common  law 
of  England,  applicable  to  it,  as  to  any  other 
minend  district  in  any  other  part  of  England. 

Upon  this  ownership,  however,  the 
custom  of  bounding  has  been  engrafted, 
and  to  the  extent  to  which  both  sides  are 
agreed  to  admit  it  in  frict  there  can  be 
no  doubt  that  it  is  most  reasonable,  fulfilling 
every  requisite  of  a  good  custom.  In  sub* 
stance  it  is  this :— -the  mine  is  parcel  of  the 
soil ;  the  ownership  is  in  the  owner  of  the 
soil ;  but  it  is  a  parcel  which  to  discover  and 
bring  to  the  surfiice  may  ordinarily  require 
capital,  skill,  enterprise,  Mid  combination ; 
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which  while  in  the  bowels  of  the  earth  is 
wholly  useless  to  the  owner  as  well  as  to 
the  public,  and  the  bringing  of  which  into 
the  market  is  eminently  for  the  benefit  of 
the  public.  If,  therefore,  the  owner  of  the 
soil  cannot  or  will  not  do  this  for  himself, 
he  shall  not  be  allowed  to  lock  it  up  from 
the  public;  and  therefore  in  such  case 
(unless  where  by  inclosure  he  may  seem  to 
have  devoted  the  land  to  other  important 
purposes  inconsistent  with  mining  opera- 
tions, such  as  agriculture  or  building,)  any 
tinner,  i.  e.  any  man  employing  himself  in 
tin  mining,  may  secure  to  himself  the  right 
to  dig  the  mine  under  the  land,  rendering 
a  certain  portion  of  the  produce  to  the 
owner  of  the  soil. 

It  is  right  to  observe  in  passing,  how 
every  step  even  in  this  strong  invasion 
of  the  rights  of  ownership  still  is  made 
with  reference  to  them.  In  the  first 
place,  the  lands  to  be  bounded  (we  speak 
of  a  supposed  original  case  of  bounding) 
must  be  wastrel ;  if  it  be  several  and 
inclosed,  it  must  have  been  anciently 
bounden  while  wastrel,  and  so  in  the  lan- 
guage of  the  country  ''assured  for  was- 
trel;" the  liability  must  have  first  attached 
on  it  therefore  before  inclosure  and  devotion 
to  other  useful  purposes.  Then  after  the 
tinner  or  bounder  has  commenced  by  cut- 
ting the  turves,  and  so  marking  out  the 
limits  within  which  he  will  work,  proceed- 
ings are  to  be  taken  in  the  Stannary  courts, 
of  which  the  owner  has  notice — and  suffi- 
cient time  is  allowed  before  the  bounder's 
title  becomes  complete— during  which  the 
owner  may  still  intervene  and  preserve  his 
rights  entire,  so  as  he  will  exercise  them 
for  the  benefit  of  the  public.  If  he  abstain 
from  any  interference,  it  may  be  well  con- 
sidered that  he  has  consented  to  the  boun- 
der's proceedings;  —  and  the  customary 
render  of  the  portion  called  toll-tin  may 
be  a  very  suflicient  consideration  to  him  for 
what  he  gives  up  of  his  original  exclusive 
rights. 

When  by  the  completion  of  the  bounder's 
proceedings  in  the  Stannary  court  his  title 
is  perfect,  the  question  next  material  to  be 
considered  is,  what  is  its  legal  character 
and  amount  ?  It  is  claimed  on  the  present 
declaration  as  a  "tenement;"  it  is  contended 
by  the  defendant  that  it  amounts  to  no 
more  than  an  easement, — and  as  such  is  bad 


in  point  of  law.  In  the  case  of  Vice  v. 
Thomas,  reported  by  Mr.  Smirke,  the  peti- 
tioner claimed  under  the  bound-owner ;  he 
stated  that  J.  S.  Enys  *'  was  lawAilly  pos- 
sessed of  the  tin  bounds  after  mentioned," 
and  granted  to  him  by  indenture  "  liberty, 
licence,  and  power  to  dig,  &c.,  throughout 
his  tin  bounds  in  Polbarrow  mine,  within 
certain  described  limits  of  the  said  mine," 
with  liberty  to  dig  drifts,  shafts,  &c.  He 
then  averred  that  in  pursuance  of  the  liber- 
ties granted  he  began  to  dig,  work,  and 
search  for  tin  and  tin  ore  within  and  under 
the  said  bounds, — and  erected  machinery,— 
and  continued  to  dig  till  a  certain  time, 
when  he  discontinued,  but  with  full  inten- 
tion of  returning  when  convenient  to  him, 
and  wjth  that  intention  lefl  his  machinery 
standing  upon  the  same  bounds ; — that  he 
had  raised  large  quantities  of  tin,  disposed 
of  it  to  his  own  use,  and  paid  the  toll  and 
farm  respectively.  He  then  complained  of 
a  forcible  entry  and  dispossession  by  the 
defendants.  It  is  necessary  to  state  the 
petition  thus  minutely,  in  order  to  apply 
the  judgment,  which  follows : — "  The  next 
question  then  to  be  considered  is,  whether 
it  is  right  to  assume  that  the  possession  of 
the  mine  might  have  been  recovered  in 
ejectment.  The  vice  warden,  in  deciding 
diis  case,  did  not  express  any  doubt  that 
possession  of  the  mine  might  be  recovered 
in  ejectment;  his  proposition  was  merely 
this,  that  a  court  of  equity  had  concurrent 
jurisdiction  with  a  court  of  law.  The  cases 
cited  at  the  bar  during  the  ailment 
shew,  that  ejectment  will  lie  for  a  mine  in 
circumstances  like  those  in  the  present  case^ 
and  I  consider  that  such  is  the  law  of  the 
case"— p.  35.  (27) 

The  judgment  from  which  we  have 
made  this  extract  is  of  the  highest  autho- 
rity ; — the  case  was  very  learnedly  and 
ably  argued,  and  H.  R.  H.  the  Lord  Warden 
was  assisted  by  five  most  eminent  Judges. 
And  this  extract  is  the  hinge  on  which  the 
whole  decision  turned.  But  it  certainly 
was  not  intended  to  lay  down  anything  con- 
trary to  former  decisions  of  the  common 
law  courts.  The  case  of  Doe  d.  Hanley 
V.  Wood  was  cited  in  the  argument, 
where  a  grant  by  deed  not  to  be  distin- 
guished from  that  in  Vice  v.  Thomas  was 

(27)  Smirke's  Staonariet  of  Cornwall. 
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held  to  operate  not  as  a  lease,  but  only  as 
a  Hoence  to  enter  and  work : — but  it  was 
tmlj  answered,  that  there  the  Court  had 
only  to  construe  the  deed  ;  here,  the  Lord 
Warden  had  to  decide  on  the  interest  of  the 
grantee,  who  had  entered  and  worked  and 
been  m  poesenion^  which  possession  he  had 
never  abandoned,  but  by  his  machinery 
was  still  maintaining.  And  such  a  case 
the  Court  in  Doe  y.  Wood  expressly  ex- 
eludes  finom  the  effect  of  its  then  decision. 
However,  in  Doe  d.  Earl  of  Falmouth 
V.  jilder$om,  the  defendant  in  ejectment 
entered  into  a  consent  rule  to  defend  "  for 

a  certain  tin  bound  in  the  parish  of 

(setting  out  the  abuttals)  containing  a  cer- 
tain mine,  &c."     It  was  objected,  and  the 
Coart  held,  that  a  tin  bound  as  such  was 
not  recoverable  in  ejectment;  and  Parke, 
B.  asked  the  defendant's  counsel  why  he 
coold  not  defend  for  a  mine  lying  within 
certain  hamndt  called  tin  bounds  ? — evidently 
having  present  to  his  mind  the  same  dis- 
tinction which  had  been  taken  in  Doe  v. 
Wood^  and  was  adopted  by  the  Court  in  Vice 
T.  Thomatf  between  a  mere  right  to  work 
aequired  by  bounding,  and  the  interest  of  a 
bounder  in  possession  and  actually  working 
a  mine.  This  cause — the  defendant  adopted 
the  suggestion  of  the  Court — went  to  trial 
(in  the  summer  of  1846),  before  Mr.  Baron 
Alderson.  It  appeared  that  Lord  Falmouth 
was  the  owner  of  the  soO, — the  land  had 
been  bounded, — there  was  a  mine  within 
the  bounds, — they  had  been  duly  renewed 
far  a  period  extending  as  far  back  as  living 
memory  oonldgo,  and  the  mine  had  formerly 
been  worked    by   the  bound-owners.     In 
1834,    fi>r  some    months    the    defendant 
had  attempted  to  discover  ore,  but  after- 
wards abandoned  the  mine  and  removed 
his  madiinery.     In  183S,  Lord  Falmouth 
granted  a  set  to  another  party,  who  entered 
and  worked  successfully, — upon  whom  the 
defendant   entered,   and  forcibly  expelled 
him.     It    must   be  presumed,  though  it 
is  not  stated,  that  there  was  in  the  de- 
danUion   a  demise   by  Lord  Falmouth's 
kawe,    as    Lord    Falmouth    himself  was 
dearly    out    of    possession   by   his    own 
grant.    At  the  trial  the  defendant  did  not 
Aew   himself  to  be  the  assignee  of  the 
boQiids,  but  his  counsel  contended  that  the 
eridenoe   of  outstanding    bounds  was  in 
itself  a  defence,  as  an  outstanding  term 
Kkw  Sekiss,  XVH.— aB. 


would  be,  whether  the  defendant  had  any 
interest  in  them,  or  claimed  under  the 
owner,  or  not.  This  of  course  assumed 
that  the  bound-owner's  interest,  though  he 
should  not  be  in  possession,  is  a  possessory 
interest,  not  a  mere  incorporeal  liberty  or 
easement ;  and  the  question  thus  raised  was 
not  presented  to  the  jury.  Our  Brother 
Parke  says,  "  The  first  question  is,  whether 
the  interest  of  the  bound- owner  is  such  a 
possessory  interest  as  would  enable  him  to 
bring  ejectment,  or  whether  he  has  a  mere 
liberty  to  enter  and  get  the  mineral ;  the 
next  question  is,  whether  such  an  interest, 
if  any,  was  in  him  at  the  date  of  the  demise 
in  the  declaration ;  the  interest  of  the  bound- 
owner  depends  on  the  custom,  and  ought  to 
be  found  by  a  jury," 

The  case  went  down  to  a  second  trial  in 
the  summer  of  18d7i  before  my  Brother 
Patteson ;  and  upon  the  first  point,  ac- 
cording to  Mr.  Smirke's  report,  p.  42,  (28), 
he  stated  the  question  to  be,  *'  whether,  by 
the  custom,  the  bound- owner  has  only  an 
easement,  that  is,  a  right  to  enter  and  dig 
for  tin,  the  possession  of  the  soil  and  rest 
of  the  mine  remaining  in  the  lord,  or  whe- 
ther he  has  such  an  interest  and  title  in  the 
mine  that  he  may,  for  the  purpose  of  getting 
tin,  exclude  the  lord  from  the  possession. 
It  is  difficult  to  see  how  this  is  to  be  put  as 
a  question  of  fact,  but  I  am  bound  to  do  so : 
and  if  it  should  turn  out  to  be,  as  I  incline 
to  think  it  is,  rather  a  question  of  law,  the 
Court  above  will  know  how  to  deal  with  it." 
The  jury  found  that  the  bound-owner  had 
not  a  mere  easement,  but  a  right  to  the 
mine.  And  the  Court  was  not  moved  to 
review  this  part  of  the  direction ;  indeed, 
the  counsel  for  the  defendant  scarcely  could 
quarrel  with  it ;  the  finding  upon  it  was  in 
their  favour,  and  the  verdict  in  the  cause 
was  for  the  plaintiff  on  the  other  question 
raised  in  it. 

In  this  case  of  Doe  v.  Alderson,  it  is 
to  be  observed  that  the  question  did  not 
arise  upon  any  pleading,  but  upon  the 
effect  of  evidence — what  interest  it  was  that 
the  evidence  taken  altogether  shewed  to  be 
actually  in  the  bound-owner;  and  this  may 
have  been  a  mixed  question  of  law  and  fact, 
and  so  properly  for  the  jury.  In  the  case 
before   us  the  plaintiff  has  expanded  the 

(28)  Stannaries  of  Cornwall 
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right,  which  he  claims,  on  the  face  of  the 
record ;  and  that  being  so,  it  must  be  for 
the  Court  to  pronounce  on  its  effect.  And 
there  can  be  no  doubt  that  the  claim  on  the 
face  of  this  declaration  not  only  falls  short 
of  asserting  any  possessory  interest  in  the 
soil,  but  wholly  excludes  it. 

Nor  can  the  plaintiff  maintain  that  the 
bound-owner's  right  by  the  custom  goes 
beyond  the  statement  in  the  declaration, 
—and  yet  may  prove  it,— any  more  than 
he  who  claimed  a  right  of  common  or  a 
right  of  way  over  land  could  prove  either 
by  shewing  a  title  to  the  land  itself;  for, 
as    in    those    cases,   although    the    land- 
owner may  of  course  consume  the  herb- 
age,  or  walk  across  the  land,   yet  such 
incidents  to  the  ownership  are  distinct  in 
law  from  rights  of  common  or  way ;  so  here, 
the  right  claimed  is  claimed  as  a  tenement 
distinct  and  complete  in  itself,  and  separate 
from  possession  of  the  soil,  or  ownership. 
We  are  very  far  from  saying  that  the  plain- 
tiff has  in  his  declaration  narrowed  impro- 
perly the  customary  right  of  the  bound- 
owner,  as  it  stands  immediately  after  the 
delivery  of  possession  to  him  by  the  Stan- 
nary bailiff,— and  apart  from  the  actual  pos- 
session and  working  of  a  mine.     In  several 
of  the  cases  this  fact  has  been  relied  on  by 
the  bound-owner,  that  possession  was  award- 
ed upon  the  completion  of  the  proclamations 
by  the  Stannary  court,  and  delivered  under 
a  writ  of  possession.     Mr.  Smirke,  in  his 
careful  report  of  Vice  v.  Thomas^  p.  77  (28), 
has  given  us  the  form  of  a  writ  of  possession 
after  the  third  proclamation :  it  recites  the 
judgment  for  the  owners,  *'  quod  recuperent 
possessionem  bundarum   sive  opens  stan* 
narii  prsedicti,  vocati,"  &c.;  and  then  com- 
mands the  bailiff  to  deliver  the  possession 
of  the  bounds  or  tin-work  in  the  same  words. 
This,  therefore,  throws  no  light  on  the  legal 
character  of  the  bounds,  nor  proves  that 
any  possession  of  the  land  passes.     One 
test,  perhaps,  may  usefully  be  applied.     It 
is  well  known  that  the  "  stannary"  customs, 
as  the  name  imports,  were  confined  to  tin 
only ;    copper  mining  is  of  comparatively 
modem   introduction  into  Cornwall;  it  is 
now  discovered  that  the  two  metals   are 
frequently  found  within  the  limits  of  the 
same  work ; — but  we  apprehend  that  it  never 
has  been  contended  that  the  bounder,  merely 
(28)  Stannaries  of  Cornwall. 


as  such,  working  a  tin  mine,  and  extracting 
copper  from  it  with  the  tin,  has  any  right  to 
the  copper.  If  not  to  the  copper,  how  can 
it  be  argued  that  he  hastany  right  except  to 
the  tin  which  he  does  extract,  and  to  that 
which  he  may  extract  so  long  as  he  remains 
bound-owner,  t.  e.  so  long  as  those  rights 
which  he  has  first  acquired  by  the  custom 
are  preserved  to  him  by  the  custom,  t.  e.  by 
his  due  compliance  with  all  those  rules 
which  the  custom  imposes  for  their  preser- 
vation ? 

This,  then,  brings  us  to  the  point  which 
was  more  especially  contested  on  the  argu- 
ment— whether  this  customary  right  can 
exist  without  continuing  bond  fide  to  search 
for  tin,  and  to  work  the  land  for  mining  pur^ 
poses  within  the  inclosed  limits ; — whether 
it  is  sufficient  merely  to  renew  the  bounds 
annually  by  a  new  cutting  of  the  turves,  as 
at  the  commencement     Assuming  for  the 
present  the  validity  of  the  custom,  if  the 
bond  fide  working  within   the  bounds  be 
made  a  part  of  it,  and  assuming  that  it  is 
a  custom,  which  is  to  be  tried  by  the  testa 
established  by  the  common  law,  for  ascer- 
taining whether  a  custom  be  good  or  not, 
it  appears  to  us  that  without  this  qualifica- 
tion it  cannot  be  sustained.    Customs,  espe- 
cially where  they  derogate  from  the  general 
rights  of  property,  must  be  construed  strictly, 
and,  above  all  things,  they  must  be  reason- 
able.   Bounding  is  a  direct  interference  with 
the   common  law  rights  of  property; — it 
takes  from  the  owner  of  land,  who  is  unable 
or  unwilling  at  a  particular  moment  to  dig 
for  tin  under  his  waste  land,  the  right  to 
do  so,  it  may  be  for  ever,  and  vests  it  in  a 
stranger,  making  only  a  customary  render  in 
return ; — ^it  empowers  the  stranger  not  only 
to  extract  the  mineral  from  beneath  the 
surface,  but  to  enter  on  the  surface,  and 
cumber  it  with  the  machinery,  buildings,  and 
refuse  stuff,  which  the  operations  below  oc- 
casion,—and  all  this  without  the  least  regard 
to  the  convenience  or  interests  of  the  owner. 
The  only  things  which  make  this  reasonable 
are  the  render  of  the  toll-tin  to  the  owner, 
and  the  benefit  to  the  public  received  thereby 
in  the  extraction  of  the  mineral  from  the 
bowels  of  the  earth  ; — both  these  are  not 
only  lost,  but  the  latter,  it  may  be,  posi- 
tively prevented,  if  the  bounder  may  decline 
to  woik,  and  yet  retain  the  right  to  exclude 
the  owner.     Instead  of  insuring  that  the 
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minerals  sliould  be  brought  to  the  surface, 
the  enstom  so  construed  may  be  made  the 
means  of  keeping  them  locked  up  within  it, 
and  at  the  same  time  of  preventing  any 
impEOTement  on  the  surface.  Many  bounds 
may  become  the  property  of  the  same 
ownen,  who  may  think  their  interests  best 
lenred  by  limiting  the  supply  and  dimin.- 
iihing  competition, — ^while  the  owner  will 
decline  to  expend  his  capital  on  building,  or 
sgricultoial  improvements,  because  at  any 
moment  the  bounder  may  renew  his  opera- 
tions, and  entirely  and  without  compensa- 
tion defeat  the  purposes  of  his  expenditure. 
If  it  be  said  that  the  public  good  is  best 
senred  by  that  regulated  supply  which  best 
lerres  the  priTate  interests  of  the  bounder — 
that  whenever  it  is  for  the  interest  of  the 
pnblic  that  the  mine  should  be  worked,  the 
interest  of  the  bounder  will  be  to  meet  the 
demand  by  an  adequate  supply — and  that 
when  the  mine  is  not  worked,  it  is  only 
hceaase  it  is  for  the  interest  equally  of  both 
that  it  should  not  be,— without  admit- 
ting os*  denying  the  truth  of  these  assertions, 
one  answer  is,  that  where  such  a  state  of 
things  has  existed  so  long  and  so  decidedly 
as  to  amount  to  reasonable  proof  that  the 
original  purpose  with  which  the  bounds 
were  inclosed  has  been  abandoned,  it  is 
uueasonable  to  maintain  the  bounds  them* 
selves.  It  may  have  been  that  the  owner 
did  not  inclose  the  land  or  work  for  the 
mineral  himself  only  on  account  of  a  tern* 
pofary  inability,  or  the  temporary  existence 
of  the  same  causes  which  die  bounder  now 
alleges  as  the  ground  for  his  ceasing  to  work : 
why,  then,  is  he  to  lose  his  earlier  and  better 
right  for  erer,  and  under  the  same  circnm- 
stsnees  the  bounder  to  preserve  his  ?  An- 
other answer  is  dmwn  from  regarding  the 
original  porpose  of  the  custom,  which  was 
not  founded  on  the  doctrine  of  demand  and 
supply,  bat  on  the  expediency  simply  of 
bra^iBg  the  mineral  to  the  surface  for  the 
nse  of  men.  Another,  if  another  be  needed, 
is,  that  a  render  of  a  portion  of  the  mineral 
to  the  owner  of  the  land,  is  part  of  the  con- 
adeiadon  on  whieh  the  bounder's  right  was 
originally  founded  ; — it  is  part  of  the  com- 
pact»  without  which  it  may  be  that  the 
land-owner  would  never  have  consented  to 
the  bounds ;  and  it  is  of  course  quite  inde- 
pendent of  such  considerations  as  that  of 
woriung  profitably  to  the  miner. 


The  condition  that  the  bounds  shall  be 
annually  renewed  by  new  cutting  the  turves 
is  useful  for  keeping  the  limits  well  ascer- 
tained, and  also  preserving  the  evidence  of 
ownership  ;  but  it  is  no  substitute  for  the 
working  itself,  considered  as  the  ground  on 
which  the  reasonableness  of  the  custom  rests. 

When  the  evidence  in  this  case  is  re- 
ferred to,  the  variations  and  uncertainty  in 
which  those  are  involved,  who  contend  that 
the  bound-owner  need  not  work,  strongly 
favour  the  conclusion  in  law  to  which  we 
have  arrived.  The  jury,  indeed,  have  drawn 
a  conclusion  of  &ct  from  the  whole — which, 
OS  such,  we  should  not  feel  disposed  to 
disturb— >for  it  was  their  province  to  draw 
it  from  the  statements  submitted  to  them. 
But  on  reading  the  report,  and  finding 
among  other  things  that  there  is  a  conflict 
among  the  witnesses  who,  from  professional 
habits,  might  have  been  supposed  best  able 
to  speak  to  the  point,  whether  even  an 
annual  renewal  of  the  bounds  be  necessary 
to  preserve  the  ownership  in  the  bounds, 
and  also  that  much  reliance  seems  to  have 
been  placed  on  the  fact,  entirely  inconclu- 
sive, that  owners  of  lands  have  in  many 
instances  not  proceeded  as  for  forfeiture  of 
the  bounds,  where  the  mines  have  not  been 
worked,  we  see  every  reason  to  believe  that 
the  unqualified  right  now  claimed  is  but  an 
abuse  of  the  original  limits  of  the  custom, 
inconsistent  with  its  object,  and  not  to  be 
sustained  on  any  principle. 

Thus  far  we  have  assumed  that  the  custom, 
qualified  by  the  condition  oi  bond  fide  work- 
ing, is  good  in  law ;  bu  t  it  was  strongly  argued, 
that  tried  by  one  well-established  rule,  it 
could  not  be  sustained.  It  was  said,  and  truly, 
that  the  bounder  takes  a  profit  in  the  soil 
of  another,  and  that  a  right  to  do  so  cannot- 
by  law  rest  on  custom.  This  doctrine  was 
affirmed  in  BleweU  v.  Tregonning^  in 
which  the  earlier  cases  from  Gateward'a 
case  downwards  will  be  found  collected. 
The  plea  in  that  ease,  on  which  the  ques- 
tion arose,  was  framed  evidently  with  a 
view  to  escape  from  the  resolution  in  Gate- 
ward' e  case;  but  the  Court  would  not 
admit  the  distinction  in  fact,  and  held  the 
plea  bad  after  verdict.  But  it  is  a  misap- 
plication of  the  doctrine  to  apply  it  to  the 
case  now  before  us — that  stands  on  just, 
though  strictly  technical  reasoning,  which 
may  be  well  collected  from  the  judgment  in 
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Day  v.  Savage  (29).  That  which  is  matter 
of  interest,  as  the  taking  a  profit  from  the 
soil,  must  for  its  existence  have  some  per- 
son in  whom  it  is ;  and  a  flux  hody,  which 
has  no  entirety  or  permanence,  cannot  take 
that  interest,  which  hy  the  supposition  is 
immemorial  and  permanent,  because  from 
its  nature  it  cannot  prescribe  for  anything. 
Necessity,  however,  will  controul  this.  The 
case  of  common  of  pasture  exemplifies  both 
the  rule  and  the  exception.  In  itself  it  is 
an  interest — it  is  the  taking  a  profit  from 
the  soil — ^it  is  properly  matter  of  prescrip- 
tion. If  the  copyholders  of  one  manor  will 
claim  it  in  the  wastes  of  another,  they  must, 
because  they  can,  do  so,  by  prescribing  in  the 
name  of  their  lord,  who,  in  the  eye  of  die  law, 
by  reason  of  his  estate  has  such  a  permanence 
as  enables  him  to  prescribe ;  but  if  they 
claim  it  in  his  wastes,  they  cannot  prescribe 
in  their  own  names  and  rights,  by  reason 
of  the  want  of  permanence,  nor  can  they 
in  their  lord*s  name,  for  he  cannot  claim 
common  in  his  own  land  ;  they  are,  there- 
fore, firom  necessity  allowed  to  claim  it  by 
custom.  But  what  is  the  necessity  ? — that 
growing  out  of  the  original  compact,  when 
they  received  permission  to  cultivate  for 
their  own  benefit,  and  on  condition  of  cer- 
tain services,  certain  portions  of  the  lord's 
land ; — that  compact  included  the  right  of 
commoning  on  the  lord's  waste,  and  the 
law  will  not  suffer  that  right  to  want  a  legal 
character,  and  so  be  without  the  means  of  its 
legal  enforcement,  though  at  the  expense  of 
strict  legal  reasoning.  In  the  same  way 
the  right  now  in  question  must  have  ori- 
ginated in  each  instance  in  a  virtual  con- 
tract ; — the  owner  has  permitted  the  tinner 
to  enter  and  work,  when  he  will  not  work 
himself,  or  devote  his  waste  exclusively  to 
other  purposes  by  inclosure,  on  the  condi- 
tion that  the  tinner  shall  render  to  him  a 
certain  portion,  fixed  by  custom,  of  the 
produce  of  the  mine.  Here,  as  in  the  in- 
stance of  a  common,  the  thing  is  in  its 
nature  to  be  claimed  by  prescription  only, 
but  they  who  have  it,  and  ought  to  have  it 
in  justice,  cannot  prescribe  fbr  it; — firom 
necessity,  therefore,  that  the  undoubted  right 
may  not  be  defeated,  they  shall  be  allowed 
to  claim  it  by  custom. 

Having  arrived  at  this  conclusion,  we 
have  only  to  consider  the  remaining  point 

(28)  Hob.  86. 


made  by  the  plaintiff,  that  bounding  was 
not  to  be  tried  merely  as  a  custom  limited 
in  local  extent,  and  as  an  exception  oa 
the  general  rules  of  the  common  law ;  but 
as  the  local  law  of  a  distinct  and  exten- 
sive district,  having  its  origin,  it  may 
be,  earlier  than  the  time  when  Cornwall 
became  a  part  of  England,  or  subject  to 
its  general  laws.  This  point  was  aigued, 
with  much  learning  and  ingenuity,  by 
Mr.  Smirke;  but  we  think  his  argument 
failed  in  respect  of  such  lustorical  certainty 
in  fact,  as  is  necessary  to  build  any  legal 
conclusions  on;  further,  assuming  that  diffi- 
culty overcome,  we  think  it  failed  in  legal 
authority.  We  have  already  observed  in 
the  commencement  of  our  judgment,  that 
in  the  case  of  mines,  no  distinction  was 
made  between  a  mineral  tract  in  Cumber- 
land and  one  in  Devon  or  Cornwall— nor 
any  between  the  stannaries  in  those  two 
counties — the  law  as  to  the  former  was 
gathered  from  the  precedents  as  to  the 
latter.  Whatever  local  usages  may  have 
prevailed  in  ages  too  distant  for  history  or 
the  legal  antiquary  to  trace  their  records 
with  certainty,  Cornwall  has  been  for  so 
many  centuries  dealt  with  as  parcel  of  the 
kingdom  of  England,  that  they  must  now, 
and  can  only  in  English  courts  of  justice 
be  dealt  with  according  to  the  principles  of 
the  common  law.  This  does  not  in  any 
way  conflict  with  our  allowance  of  such 
local  laws  as  gavelkind,  or  borough  Eng- 
lish, or  tenant  right :  such  as  these  we  t^ 
by  ordinary  principles,  and,  having  regard 
to  their  origin  we  find  them  not  unreason- 
able. And  so  with  the  usages  in  mineral 
districts,  not  alone  in  Cornwall,  but  the 
King's  Field  in  Derbyshire,  Dean  Forest, 
and  others,  have  theirs,  and  they  will  be 
allowed;  their  reasonableness  being  tried 
by  tests  the  same,  not  in  fact,  but  in  prin- 
ciple, as  we  should  apply  to  other  local 
usages, — by  a  reference  to  their  history, 
origin,  and  the  local  peculiarities  on  which 
they  are  to  operate. 

But  even  had  it  been  clear  that  bound- 
ing was  a  law  of  Cornwall  before  it  was 
parcel  of  England,  yet  there  are  autho- 
rities to  shew  that  we  could  deal  with  it 
only  on  the  same  general  principles  which 
we  apply  to  the  testing  of  other  customs, 
those  we  have  just  mentioned.  An  in- 
stance of  this  sort  is  to  be  found  in  Vin, 
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jihr.  *  Customs/  H,  fol.  10,  which  will  be 
found  in  the  Yesr  Book,  34  Hen.  6.  p.  27i 
of  a  custom  in  the  Isle  of  Mao,  not  indeed 
in  judgment  there,  but  which  shews  the 
manner  in  which  English  Judges  reasoned 
upon  such  customs  as  to  their  lawfulness. 
But  a  case  precisely  in  point  is  the  cele- 
brated one  of  Tanistry  in  Davis's  Reports, 
pw  28,  where  the  custom  of  descent,  though 
of  undoubted  antiquity,  anterior  to  the  in« 
troduction  of  the  English  law,  was  reasoned 
npon  and  finally  decided  against  on  the  prin- 
ciples of  English  law,  because  uncertain. 

T%e ground  of  inconvenience,  which  might 
result  from  our  decision  in  fiivour  of  the 
defendant,  was  not  much  pressed  in  the 
axgument  before  us;  but  we  collect  from 
the  report,  that  it  appeared  in  evidence  that 
tin  bounds  had  for  a  considerable  period 
been  made  the  subject  of  conveyance,  set- 
tlement, and  devise ;   and  it  is  possible, 
theirfofe,  that  inconvenience    may  result 
where  there  has  been   such  a  neglect  of 
working  as   to  forfeit  the   title  to  them. 
We  have  not  been  insensible  to  this,  and 
have  given  it  our  consideration  ;  but  it  has 
not  appeared  to  us  to  warrant  a  change  in 
our  conclusion,  which  ought  to  rest  on  legal 
grounds  only :  if  the  inconvenience  be  so 
great  as  may  be  apprehended,  it  is  better 
that  it  shoold  be  remedied  by  the  legisla- 
ture than  be  made  a  reason  for  our  coming 
to  a  conclusion  which  those  grounds  will 
not  warrant.     We  do  not  apprehend,  how- 
ever, any  real  inconvenience  ;  nothing  that 
ve  have  said  compeb  the  bounder  to  strictly 
concinuons  working,— such  reasonable  time 
far  consideration,  preparation,  and  due  selec- 
tbn  of  plana  and  planes  must  always  be 
allowed,  as  the  nature  of  the  undertaking 
Rssonably  requires ;  and  when  he  has  once 
honiJUe  worked,  his  ceasing  to  work  for  a 
time  will  be,  therefore,  open  to  explanation, 
so  ss  to  prevent  forfeiture.    It  is  only  when 
the  conduct  of  the  bounder  is  such  as  to  war- 
rmtthe  eondnsion  that  he  has  ceased  to  be  in 
good  fsith  pursuing  that  object  which  alone 
justified  his  entry  on  the  land,  and  which  is 
the  ressonable  foundation  of  his  title.    The 
pRsent  is  such  a  caae:  we  understand  it 
to  be  admitted  that  for  many  years  the 
hoonder  has  ceased  to  work,  and  cannot 
ucceed  unless  the  custom  unqualified  ac- 
cording to  the  statement  in  the  commence- 
n)ent  of  our  judgment,  can  be  sustained, 
^'e  are  of  opinion  that  it  cannot ;  and  there- 


fore, our  judgment  must  be,  that  a  nonsuit 
be  entered  according  to  the  leave  reserved. 

Rule  absolute  for  entering  a  nonsuit. 


PARKER  V.  BAYLEY. 


Bail  Coubt.^ 

1847.       > 
Nov.  17.  J 

Insolvent— '7  ^  8  Vict,  c.  dd.^Refusal  of 
Final  OrdeV'^-Fresh  Execution  upon  same 
Judgment — Form  of  Process-^^Irregularity. 

The  defendant,  who  had  been  taken  in 
execution  upon  a  judgment,  having  obtained 
an  interim  order  for  his  protection  from 
process,  under  7  ^B  Vict.  e.  06,  afterwards 
attended  upon  his  first  examination  before 
the  commissioner,  who  dismissed  his  petition 
under  the  24M  section,  upon  the  ground  of  a 
debt  having  been  fraudulently  contracted. 
The  defendant  not  being  then  in  custody,  the 
commissioner  did  not  make  any  order  re» 
manding  the  defendant  to  his  former  custody, 
and  the  defendant  therefore  went  at  large. 
He  was  afterwards,  on  the  20th  of  August, 
taken  in  execution  upon  a  fresh  ca.  sa.  tfi 
the  usual  form  upon  the  same  judgment. 
Upon  motion  made  on  the  6th  of  November 
to  set  aside  this  writ,  and  to  discharge  the 
defendant  out  of  custody, — Held,  first,  that 
under  the  6th  section  of  the  above  statute 
the  plaintiff  was  authorized  in  taking  the 
defendant  in  execution  upon  the  same  judg^ 
ment.  Secondly,  that  if  there  was  any 
irregularity  in  the  form  of  the  process,  the 
application  to  set  it  aside  on  that  ground  was 
made  too  late. 

Semble— Firs*,  that  such  was  the  correct 
form  of  process  to  use.  Secondly,  that  under 
the  circumstances  the  commissioner  had 
power  to  make  an  order  remanding  the  de^ 
fendant  to  his  former  custody. 

The  defendant  in  this  case  had  been  *«J^^^ 
in  execution  upon  a  judgment  recovered  i» 
this  action,  npon  the  27th  of  June  1844. 

On  the  9th  of  September  in  the  sain« 
year,  the  defendant  filed  bis  petition  nncL 
schednle  in  the  Court  of  Bankruptcy,  unae^ 
section  6.  of  7  &  8  Vict.  c.  96.  and  obtain^ 
his  discharge,  and  an  interim  order  *^^  ° 
protection  from  process.      The  16th  ^l^^ 
tober  following  was  the  day  *PP*>»«^  'j^^ 
his  first  examhiation   before    Ae  commis  ^ 
sioner,  and  on  the  15th  of  October  •"^'^ 
ment  in  writing,  but  not  under  seal,  w    . 
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prepared  by  the  defendant's  attorney,  by 
which  the  defendant  proposed  to  covenant 
with  his  creditors  generally  that  he  should 
pay  into  the  hands  of  the  official  assignee 
appointed  to  act  in  the  matter  of  the  petition, 
the  weekly  sum  of  5/.,  &c.  This  paper 
writing  concluded  thus :  **  We,  the  creditors 
of  the  said  F.  W.  N.  B.  (the  defendant) 
whose  names  are  hereunto  affixed,  do  hereby 
severally  and  respectively,  and  as  our  several 
and  respective  act  and  agreement,  testify  and 
declare  our  consent  to  and  acceptance  of  the 
said  proposal  and  agreement,  and  that  we 
will,  when  so  requested,  sign,  seal,  and  exe- 
cute unto  the  said  F.  W.  N.  B.  any  further 
act  or  document  that  may  be  considered 
requisite  for  the  carrying  into  permanent 
effect  the  aforesaid  arrangement."  Then 
followed  the  signatures  of  several  of  the 
creditors,  the  plaintiff  amongst  others.  The 
defendant  however  never  signed  the  docu- 
ment, and  it  was  unstamped.  On  the  16th  of 
October  the  defendant  was  opposed  by  a  cre- 
ditor who  had  not  signed  the  above,  upon 
the  ground  that  the  debt  with  him  had  been 
contracted  by  the  defendant  fraudulently ; 
and  this  being  proved  to  the  satis&ction  of 
the  commissioner,  he  dismissed  the  defen- 
dant's petition  upon  that  ground,  and  refused 
to  make  a  final  order.  The  defendant  not 
having  been  brought  up  in  custody  was 
allowed,  after  this  adjudication,  to  depart ; 
and  he  remained  at  large  until  the  28th  of 
August  in  the  present  year,  when  he  was 
again  taken  into  execution,  upon  a  fresh 
writ  of  ca,  #a«  upon  the  same  judgment. 
On  the  9th  of  September  following  a  sum- 
mons was  taken  out  at  chambers,  calling 
upon  the  plaintiff  to  shew  cause  why  the 
defendant  should  not  be  discharged  out  of 
custody,  he  having  been  previously  taken 
in  execution  upon  the  said  debt,  and  dis- 
charged by  consent;  but  the  learned  Judge 
before  whom  it  was  attended  refused  to 
make  any  order.  On  the  16th  of  Septem- 
ber, another  summons  was  taken  out,  calling 
upon  the  plaintiff  to  shew  cause  why  the 
writ  of  ca,  $a,  should  not  be  set  aside  for 
irregularity,  and  why  the  defendant  should 
not  be  discharged  out  of  custody,  &c.  This 
summons  was  attended  before  the  same 
learned  Judge,  and  dismissed  with  costs. 
The  defendant's  affidavits  were  silent  as  to 
there  having  been  any  application  to  a  Judge 
at  chambers  at  all ;  but  the  above  facts  ap- 
peared in  the  plaintifi  's  affidavits.     On  the 


fifth  day  of  term  this  Court  was  moved,  and 
a  rule  nisi  granted  in  the  same  terms  as 
contained  in  the  last-mentioned  summons. 

Bovill  shewed  cause. — This  execution  is 
perfectly  regular.  The  6th  section  of  7  &  8 
Vict.  c.  96.  expressly  provides,  "  that  after 
the  time  allowed  by  the  interim  order  has 
expired,  the  defbndant  may  again  be  taken 
in  execution  upon  the  judgment."  The  com- 
missioner perhaps  had  jurisdiction  to  remand 
the  defendant  back  to  custody,  and  to  make 
an  order  for  such  pupose,  when,  upon  the 
ground  of  fraud,  he  had  dismissed  the  de- 
fendant's petition  under  the  24th  section ; 
but  not  having  done  so  the  plaintiff  was  at 
liberty  again  to  arrest  him,  and  a  fresh 
writ  of  ea.  sa,  was  the  proper  form  of  pro- 
cess. The  second  execution  is  the  creation 
of  the  act  of  parliament,  and  the  6th  section 
does  not  require  either  an  alias  ca,  8a.  or  a 
icire  facias ;  nor  is  any  express  mode  of 
arrest  given  by  that  section.  With  respect 
to  the  agreement,  it  amounts  to  nothing; 
it  is  not  under  seal,  it  is  unstamped,  not 
signed  by  the  defendant,  and  as  soon  as  the 
defendant  had  his  final  order  refused  him, 
became  altogether  inoperative.  Secondly, 
if  there  is  any  irregularity  in  the  form  of 
process,  the  application  to  set  it  aside  has 
been  made  too  late.  It  does  not  appear  by 
the  defendant's  affidavits  that  there  had  been 
any  summons  taken  out  and  attended  at 
chambers  so  as  to  explain  the  delay.  This  is 
a  fatal  objection — Gorenv,  Tute{l),  Again, 
by  the  plaintiff's  affidavits  it  appears  that 
this  matter  has  been  twice  heard  before  the 
same  Judge  at  chambers;  the  defendant 
therefore  has  already  exercised  his  right  of 
appeal  against  the  first  OTdet^^Thompsou  v. 
Becke  (2). 

Chamocki  contra. —  The  ca,  sa*  upon 
which  the  defendant  was  arrested,  and  is 
now  in  custodv,  is  a  nullitv.  The  7  &  8 
Vict.  c.  96.  prescribes  one  mode  only  by 
which  a  defendant  under  the  circumstances 
of  this  case  can  be  again  taken  in  execution ; 
and  that  is  by  an  order  of  the  commissioner 
under  the  24th  section,  whieh  provides, 
**  that  in  every  such  case  wherein  any  such 
petitioner  shall  have  been  a  prisoner  in 
execution,  and  discharged  out  of  custody  by 
order  of  the  commissioner,  &c.  such  peti- 

(1)  7  Mee.  &  Wels.  142  j  a.c  10  U«r  J.  Ki«p. 
(n.s.)  Excli.  61. 

(2)  4  V.B.  Kep.  759  j  8.c.  12  Uw  J.  Kep.  (n.s.) 
Q.B.  sod. 
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tinner  ahall  be  remanded  by  an  order  of  tbe 
commissioner  to  his  former  custody**— -jE^» 
parte  Partington  (8).  Not  having  pursued 
ibat  course,  the  plaintiff  had  no  power  what- 
ever to  take  the  defendant  under  a  ca.  #a. 
Seeondly,  if  he  had  that  power  the  form  of 
writ  was  irregular ;  it  should  have  recited 
all  the  circumstances  of  the  case.  There 
has  been  no  delay  sufficient  to  prevent  the 
defendant  taking  this  objection. 

Pattkson,  J. — There  is  no  difficulty  in 
this  case.  It  is  quite  clear  that  the  petition 
of  the  defendant  was  not  dismissed  upon 
the  ground  of  any  arrangement  having  been 
come  to  between  the  defendant  and  his  de« 
tuning  creditors.  Doubtless,  the  agreement 
in  question  was  prepared  by  the  defendant 
to  induce  the  commissioner  to  accede  to  the 
proposal  contained  in  it ;  but  when  the  de- 
fendant appeared  upon  his  first  examination 
the  commissioner  refused  to  be  a  party  to 
any  such  arrangement,  being  satisfied  that 
a  debt  contracted  by  the  defendant  with  an 
opposing  creditor  had  been  contracted  frau- 
dulently, and  he  refused  the  defendant  his 
final  order  expressly  upon  that  ground.  I 
think  that  the  commissioner  might  then, 
under  the  24th  section  of  7  &  8  Vict.  c.  96, 
have  made  an  order  remanding  the  insolvent, 
although  he  was  not  then  brought  up  in 
custody ;  and  perhaps  that  would  have  been 
the  better  course  to  have  pursued :  he  did 
not,  however,  make  any  such  order.  But  the 
6th  section  provides,  "  that  after  the  term 
allowed  by  any  such  interim  order,  or  any 
renewal  thereof  (as  the  case  may  be),  shall 
have  elapsed,  such  petitioner  shall  not  by 
soch  discharge  be  protected  from  being 
again  taken  in  execution  upon  such  judg- 
ment, but  such  judgment  shall  remain  in 
fuU  force  and  effect  notwithstanding  snch 
diadiarge."  It  is  said  that  the  statute  does 
not  provide  any  particular  mode  in  which 
this  enactment  is  to  be  carried  into  effisct. 
AltboQgb  that  may  be  the  case,  still  this  Court 
will  give  effect  to  the  terms  of  the  statute, 
and  by  some  form  of  process  or  other  carry 
out  its  enactments.  The  case  most  analo- 
gous to  the  present  is  that  of  an  escape ; 
and  lliere  if  a  defendant  taken  in  execution 
npon  a  ea.  sa.  escape,  the  sheriff  may  again 
arrest  bim  upon  another  ca.  sa,  upon  the 
jodgment.  A  scire  facias  is  not  neces- 


sairy  in  this  case,  for  this  writ  is  applicable 
only  when  a  year  and  a  day  have  elapsed 
without  any  execution  of  the  judgment 
having  been  had ;  here  the  defendant  had 
been  taken  in  execution.  It  appears  to  me, 
therefore,  that  the  issuing  of  a  fresh  writ  of 
ca,  sa.  was  the  right  course  to  pursue.  But 
if  it  were  necessary  that  the  writ  should 
have  set  out  all  the  circumstances  of  the 
case,  that  is  ground  only  of  irregularity;  and 
then  the  defendant  has  come  too  late  to  set 
it  aside,  for  it  has  been  expressly  decided 
by  the  Court  of  Exchequer,  in  the  case  of 
Goren  v.  Tule^  that  unless  it  appear  by 
the  defendant's  affidavits  that  an  appli- 
cation has  been  already  made  to  chambers 
so  as  to  account  for  the  delay,  this  Court 
cannot  take  notice  that  such  application  has 
been  made.  Upon  this  point  the  defendant's 
affidavits  are  altogether  silent ;  and  I  must 
therefore  take  it  that  no  step  was  taken  to 
set  aside  this  writ  form  the  28th  of  August 
to  the  6th  of  November.  Upon  the  ground, 
therefore,  that  the  plaintiff  was  entitled 
under  the  6th  section  to  issue  this  writ  of 
ca.  sa.,  and  that  if  there  has  been  any  irre- 
gularity in  the  form  adopted  that  has  been 
waived,  I  think  that  this  rule  must  be  dis- 
charged, and  with  costs. 

Rule  discharged,  with  costs. 


I 


WATKINS    AND    ANOTHER    V. 
TARPLEY. 


(3)  13  Mei».  &  WeU.  679;  luc.  14  Uw  J.  Rep. 
(if.sOExeh.122. 


Bail  Cot7RT. 

1847.       . 
Nov.  25.  J 

Sequestration  —  Sequestrari  Facias  — 
/Amendment — 1  ^  2  Vict,  c,  110.  s.  17. — 
Interest  on  Judgment, 

In  1834  a  writ  of  sequestration  was  sued 
out  by  the  plaintiffs,  indorsed  to  levy  the 
amount  of  the  judgment  debt  recovered ;  in 
1838,  the  statute  1  4*  2  Vict,  c.  110.  was 
passed,  by  the  Q6th  section  of  which  judg- 
ments  are  to  carry  interest ;  in  1839  other 
execution  creditors  of  the  defendant  lodged 
writs  of  sequestration  with  the  Bishop. 
Under  these  circumstances,  the  Court  refused 
to  grant  an  application  of  the  plaintiffs,  thai 
their  writ  of  sequestration  should  be  amended 
by  a  claim  fw  interest  since  1888  being 
indorsed  thereon. 

Qusere — Whether,  under  the  writ  as  it 
stood,  the  Bishop  would  be  bound  to  satisfy 
the  plaintiffs  this  interest. 
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The  plaintiffs  in  this  case,  having,  in  the 
year  1834,  recovered  a  judgment  for  2,270^. 
against  the  defendant,  a  beneficed  clerk, 
sued  out  a  writ  of  sequestrari  facias,  directed 
to  the  Bishop  of  Peterborough,  and  indorsed, 
to  levy  the  amount  of  the  debt.'  On  the 
16th  of  August  1838,  the  statute,  1  &  2 
Vict.  c.  110,  was  passed,  by  the  17th  sec- 
tion of  which  it  was  enacted,  *'  that  every 
judgment  debt  should  carry  interest  at  the 
rate  of  4/.  per  cent,  per  annum,  from  the 
time  of  entering  up  the  judgment,  or  from 
the  commencement  of  this  act  in  cases  of 
judgment  then  entered  up  and  not  carry- 
ing interest,  until  the  same  shall  be  satisfied, 
and  such  interest  may  be  levied  under  a 
writ  of  execution  on  such  judgment."  On 
the  2nd  of  December  1839,  the  Bishop 
received  a  writ,  at  the  suit  of  another  execu- 
tion creditor,  for  a  debt  of  1,1401. ;  on  the 
same  day  another  writ  for  a  debt  of  614^. ; 
and  on  the  28th  of  December  1839,  and 
the  5  th  of  December  1840,  two  further  writs, 
at  the  suit  of  other  creditors.  The  full 
amount  of  the  debt  had  not  yet  been  levied 
under  the  first  writ.  In  the  early  part  of 
this  term  a  rule  nisi  had  been  obtained  on 
the  part  of  the  plaintiffs  calling  upon  the 
Bishop  of  Peterborough  and  the  defendant 
to  shew  cause  why  the  writ  of  sequestrari 
facias  should  not  be  handed  to  the  plaintiffs 
or  their  attorney,  in  order  that  the  claim 
for  interest  upon  the  said  judgment,  since 
the  Ist  of  October  1838,  might  be  indorsed 
thereon. 

Bovill,  for  the  Bishop  of  Peterborough, 
now  shewed  cause.— -It  is  a  fatal  objection 
to  this  application  that  the  four  other  execu- 
tion creditors  have  not  been  brought  here ; 
their  rights  would  be  affected  materially  if 
this  rule  were  made  absolute.  From  what 
period  is  the  proposed  indorsement  to  take 
effect  ?  If  it  is  to  take  effect  from  the  date 
of  the  original  writ,  it  would  be  illegal,  for 
at  that  time  no  interest  upon  a  judgment 
could  be  levied ;  if  specially  indorsed,  as  of 
the  present  date,  and  authorizing  the  Bishop 
to  levy  interest  as  from  the  Ist  of  October 
1888,  it  would  over-ride  the  claims  of  the 
other  creditors.  The  course  for  the  plidntiffs 
to  have  adopted  was  upon  the  passing  of 
the  1  8r  2  Vict.  c.  110.  to  have  ruled  the 
Bishop  to  return  the  writ ;  and,  after  such 
return  had  been  made,  to  have  issued  a  fresh 
writy  indorsed  to  levy  so  much  of  the  debt 


as  remained  unsatisfied,  together  with  the 
amount  of  interest  claimed. 

Aspinall  appeared  for  the  defendant. 

Phipson,  in  support  of  the  rule. — Un- 
doubtedly the  claims  of  the  other  execution 
creditors  will  be  displaced  if  this  application 
is  granted ;  but  that  is  the  necessary  effect 
of  the  17th  section  of  the  1  &  2  Vict.  c.  110. 
They  take  their  rights  under  the  respective 
writs  which  they  have  issued,  subject  to  the 
right  of  the  plaintiffs,  as  altered  by  that  sta- 
tute. There  has  been  no  abandonment  by 
the  plaintiffs  of  their  right  to  interest ;  for 
at  the  time  of  the  writ  issued,  under  which 
they  claim,  they  had  no  power  to  indorse 
upon  it  a  direction  to  levy  interest.  It  is  sub- 
mitted, that  so  long  as  such  writ  is  in  force, 
as  it  appears  the  present  is,  this  application 
should  be  granted.  It  is  an  application  in 
ease  of  the  Bishop,  for  it  may  be  that  he  is 
bound  to  satisfy  Uie  plaintififo  their  claim  for 
interest  under  the  writ  as  it  stands. 

Erle,  J. — My  opinion  is  that  I  ought 
not  to  make  this  rule  absolute.  The  ques- 
tion does  not  arise,  and,  therefore,  it  would 
be  extrajudicial  in  me  to  give  any  opinion 
upon  the  point,  whether,  under  the  writ  as 
it  now  stands,  the  Bishop  is  bound  to  satisfy 
the  plaintiffs  their  interest  upon  the  judg- 
ment. But  I  think,  that,  if  in  the  year 
1847  I  ordered  a  writ,  sued  out  in  1834, 
to  be  altered  by  an  indorsement  to  levy 
interest  being  made  upon  it,  I  should  in 
effect  be  issuing  a  new  writ,  which  would 
take  priority  over  those  which  have  been  in 
the  hands  of  the  Bishop  since  the  years 
1839  and  1840 ;  for  each  of  the  parties  who 
sued  out  those  writs  has  taken  an  interest 
in  the  rents  and  profits  of  the  defendant's 
benefice,  subject  only  to  the  original  rights 
of  the  first  sequestrator.  I  have  the  less 
scruple  in  discharging  this  rule,  because 
when  the  act  of  parliament  passed  the  duty 
of  the  plaintiffs  was  either  to  have  caused 
the  writ  to  have  been  then  amended,  or  to 
have  ruled  the  Bishop  to  return  it,  and  have 
then  sued  out  a  fresh  writ  for  the  debt  re- 
maining due,  and  the  amount  of  interest 
claimed.  For  these  reasons,  I  think  that  I 
ought  to  leave  the  plaintiff  to  enforce  his 
claim  as  he  best  may,  without  specially  in- 
terfering on  his  behalf  in  the  matter. 

Rule  discharged. 
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Deed,  Execution  of —  Warrant  of  Attor^ 
nef — Fraudulent  Preference, 

A  deed  or  other  writing  speaks  from  its 
ixeemHon^  and  not  from  the  day  of  its  date. 

Where,  therefore,  a  warrant  of  attorney, 
htsrimg  date  the  24lA  of  February  1847, 
was  executed  by  the  defendant  upon  the  20th 
of  March  in  <A«  same  year,  and  the  defea^ 
sauce  stated  t?iat  the  warrant  of  attorney 
was  given  to  secure  payment  of  the  money 
"on  the  20th  day  of  March  next,"  it  was 
held,  that  such  payment  did  not  become  due 
until  the  20th  of  March  1848,  and  execution 
hoeing  issued  previous  to  that  time,  it  was 
Ktaide. 

Upon  motion,  by  the  assignees,  to  set  aside 
a  warrant  of  attorney  given  6y  the  bankrupt, 
the  Court  wiU  not  enter  upon  the  question, 
whether  the  same  was  given  by  way  of 
framdmlent  preference. 

In  Uus  case  a  wanant  of  attorney,  bear- 
ing date  the  24tli  of  February  1847»  was 
execoted  by  the  defendant  on  the  20th  of 
Maieh.  By  the  defeasance  it  appeared  that 
the  warrant  of  attorney  was  given  to  secure 
the  payment  of  *'  the  sum  of  2851.  on  the 
20di  day  of  March  next,  with  lawful  interest 
hr  the  same,  from  the  date  hereof."  After 
the  defendant  had  executed  the  warrant  of 
attorney,  he  retained  it  in  his  possession 
anifl  the  29th  of  March,  when  he  delivered 
it  to  the  plaintiir.  On  the  dOth  of  March 
jiid^ent  was  entered  up,  and  execution 
tehwith  issaed  for  the  said  sum  of  285^. 
Ob  the  19th  of  April  the  defendant  became 
bemkiopt.  On  the  10th  of  November  a 
nle  iisss  was  obtained  on  the  part  of  the 
defendant's  assignees,  calling  upon  the 
pknitiff  to  shew  cause  why  the  above-men- 
tioacd  warrant  of  attorney  and  all  subse- 
qaent  proceedings  should  not  be  set  aside 
cpon  the  groundiH^first,  that  the  execution 
W  issued  too  soon ;  second,  that,  according 
to  the  fiicts  swom  .to  in  the  affidavits, 
erecntion  had  issued  •for  too  much;  third, 
tiist  aoeocding  to  Uiose  fsicts,  the  warrant  of 
attorney  had  been  given  voluntarily  and  by 
vav  of  firandulent  preference. 

Barstaw  shewed  cause. — First,  it  is  sub- 
oBtted  that  it  sufficiently  appears  from  the 
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defeasance,  that  the  20th  of  March,  upon 
which  the  money  was  to  be  paid,  was  the 
20th  of  March  1847.  Secondly,  it  is  ad- 
mitted, that  at  the  time  the  warrant  of  attor- 
ney was  given  only  1012.  was  due,  and  the 
execution,  therefore,  can  only  stand  for  so 
much ;  but  that  is  no  ground  for  setting  aside 
the  execution  altogether.  Thirdly,  as  to  the 
third  ground,  it  is  one  which  the  Court  will 
not  decide  upon  affidavits. 

Prideaux,  in  support  of  the  rule.— First, 
the  execution  was  clearly  issued  too  soon. 
A  deed  speaks  from  the  time  of  its  execu- 
tion, and  not  from  the  day  of  its  date. 
There  was  no  power,  therefore,  to  the 
plaintiff  to  enter  up  judgment  and  issue 
execution  until  the  20th  of  March  1848 
-—  Clayton* s  case  (I),  Oshey  v.  Hicks 
(2),  Hall  V.  Cazenove  (3),  Steele  v.  Mart 
(4).  Secondly,  execution  having  been  wil- 
fully issued  for  too  much,  the  Court  will 
set  it  aside  altogether.  An  amendment  is 
only  allowed  to  be  made  when  the  execu- 
tion has  issued  for  too  much  by  mistake — 
Tilhy  V.  Best  {5),  M'Cormack  v.  Melton  (6). 
Thiidly,  if  the  Court  think  that  upon  this 
point  a  fair  doubt  exists,  then  certainly  it 
is  a  question  for  a  jury. 

[^Barstow,  upon  die  second  point,  begged  to 
refer  to  the  case  of  Williams  v.  Waring  (7).] 

Cur,  adv,  vult, 

Dec.  12. — Pattbson,  J.  now  delivered 
judgment. — One  of  the  objections  in  this 
case  was,  that  the  execution  was  issued  too 
soon ;  that  the  defeasance  stating  the  wa]> 
rant  of  attorney  to  be  for  securing  payment 
'*  of  285/.  on  the  20th  of  March  next,  with 
lawfrd  interest  for  the  same,  from  the  date 
hereof,'*  and  the  warrant  of  attorney  being 
executed  on  the  20th  of  March  1847,  the 
principal  money  was  not  payable  till  the 
20th  of  March  1848.  If  the  warrant  of 
attorney  had  on  the  face  of  it  borne  date  the 
20th  of  March  1847,  that  would  undoubt- 
edly have  been  so;  and  the  question  is, 
whether  the  circumstance  of  the  date  appa- 
rent on  the  face  of  the  instrument  being  the 

(1)  5  Rep.  1. 

(2)  Cro.  Jao.  263. 
(S)  4  EMt,  477. 

(4)  4B.&C.  272. 

(5)  16  East,  163. 

(6)  1  Ad.  &  £1.  331. 

(7)  2  Cr.  M.  &  R.  354 ;  s.  c.  4  Law  J.  Rep,  (n.s.) 
Exoh.  292. 
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S4tb  of  February  1847,  makes  any  differ- 
«ace.  NoWf  the  ink  imifonaly  acted  upon 
from  the  ttme  of  CUtyfmCs  ease  to  the  pre- 
«ent  day  ia,  that  a  deed  or  other  writing 
vrest  be  taken  to  apeak  from  the  time  of 
the  exeeutiony  and  not  from  the  date  appa* 
rent  on  the  &oe  of  it.  That  date  ia  indeed 
to  be  taken  primd  faoie  as  the  true  time  of 
exeoadon ;  but  aa  aoon  aa  the  eontiary 
appears,  the  apparent  date  ia  to  be  utterly 
diareguded.  Steele  t.  Atari  is  precisely  in 
point.  It  is  to  be  obaerred  heinei  that  by 
the  knguage  of  the  defeaaance  the  principai 
waa  not  to  be  paid  on  the  very  day  of  the 
ezecotioa  of  the  inatnment,  for  it  provides 
for  payment  of  interest  ^'  from  the  date  here- 
of." Neither  waa  tins  warrant  of  attorney, 
although  executed  on  the  80th  of  March, 
delivered  to  the  plaintiff  until  the  29th, 
nine  days  after  the  time  when  it  is  con- 
tended the  principal  secured  by  it  had 
become  due.  Upon  the  whole,  I  am  of 
opinion  that  the  rule  of  law  is  clear ;  that 
the  20th  of  March,  mentioned  in  the  delea- 
aanoe,  must  be  taken  to  be  the  20th  of 
Mardi  1848,  whatever  may  have  been  the 
intention  of  the  partiea ;  and  that  Uie  execu- 
tion being  premature,  the  rule  to  set  it  aaide 
must  be  made  absolute,  but  not  to  set 
aaide  either  die  warrant  of  attorney  itaelf 
or  the  judgment ;  and  without  costs,  because 
the  rule  asks  for  too  much.  I  am  of  opinion 
that  I  cannot  enter  into  the  questioQ  of 
fraudulent  preferenoe;  and  that,  as  to  the 
cxceaa  in  the  exception,  if  ^ood  at  all,  the 
«xeciiden  aronld  only  be  aet  aaide  pro  iatUo. 

Rule   absolute  to  set  aside    the 
execution,  toithout  costs. 


1847.     \ 
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AND  OTHERS. 


Ccfultral  CtimifHtl  C&uri — Venue-^Indkt- 
ment — C^^nffontri — /uiHsdiotkm. 

ji*  uuUeimeHit  preferred  and  found  ai 
the  Central  Criminal  Court,  described  the 
defendants  as  late  of  the  parish  of  il/.«  in 
the  county  of  Middlesex,  and  alleged  the 
offence  to  have  been  committed  at  the  parish 
aforesaid,  in  the  county  aforesaid,  and  within 
the  jurisdiction  aforesaid^  This  indictment 
was  removed  by  certiorari,  before  thepauiny 


of  the  statute  9^10  Vict,  e,  24,  and  was 
tried  im  this  court  hy  a  Middlesex  jury  : — 
Held,  that  the  bill,  having  been  found  by  a 
competent  authority,  and  shewing  an  offence 
committed  in  Middlesex,  was  properly  tried 
in  Middlesex  by  a  jury  of  that  county, 

£For  the  report  of  the  above  case,  see 
17  Law  J.  Rep.  (n.s.)  M.C.  p.  14.] 
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SAYER  V.  DUFAUR. 


Insolvent — Appointment  of  Official  As' 
signee  under  5  4"^  Vict,  c,  116.  s,  1. — 
Chose  in  Action — Power  of  Suit, 

The  official  assignee  of  an  insolvent 
appointed  under  5  4^  6  Vict,  c,  116.  s,  1. 
may  immediately  on  hie  appointsneni  sue  in 
his  own  name  for  an  outstanding  debt  due  to 
the  insolvent ;  and  the  insolvent  after  such 
appointment  cannot  sue  for  iL 

Therefore  to  an  action  by  the  insolvent, 
a  pka  shewing  the  petition  of  the  plaintiff 
and  protection  granted,  and  an  assignee 
appointed  witJun  the  terms  of  the  statute^  is 
a  good  plea  in  bar. 

Assumpsit  for  work  and  labour,  money 
paid,  and  on  an  account  stated. 

Plea — Secondly,  tbat  after  the  accniiog* 
&e,,  and  after  die  paeaing  of  5  &  6  Yiot. 
c.  116.  enUUed,  &e.,  and  after  the  day  in 
the  aaid  act  named  and  appointed  for  the 
aaid  acts  coming  into  operadon,  and  after 
the  Ist  of  November,  a.d.  1842,  and  before 
the  passing  of  7  &  8  Vict.  c.  96.  enttded, 
fire,  and  before  the  commencement  of  thin 
suit,  to  wit,  on  the  I64;h  of  March,  a.d. 
1848,  the  plaintiff  i^esented  a  pedtbn  for 
proteedon  from   process  to  the   Court   of 
Bankruptey,  in  the  said  first-mendoned  act 
mendoned  and  deacribed  as  the  Court  of 
Bankruptcy,   which    pedtion  at  the   aaid 
time  of  ite  being  preaented  had  annexied  to 
it  a  full  and  true  acfaedule  of  the  debts  (Xf 
the  plaintiff,  with  the  names  of  his  creditors* 
and  the  datea  of  contracting  such  debts 
severally,  and  the  nature  of  such  debts, 
and  the  security  given  for  the  same,  and 
also  of  the  natune  and  amount  of  the  plain- 
tiff's property,  and  of  the  debts  owing  to 
him,  with  their  dates  and  the  names  of  his 
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debtors,  and  tite  nutare  of  the  ■ecaritaes 
whidi  he  had  for  such  debts;  and  which 
pelitioD  contahied  no  proposal  (the  plaintiff 
hating  no  sneh  proposal  to  make)  fisr  pay- 
sieot  m  whole  or  in  part  of  his  debts ;  that 
befora  the  presenting  of  snch  petition,  to 
wit,  OB  the  9th  of  March,  a.d.  1843,  the 
pbintiff  gave  a  notiee  according  to  the  sche- 
dule to  the  said  first-^mentioned  act  annexed, 
tfld  sooovding  to  the  true  intent  and  mean- 
ing of  the  siod  first-mentioned  act  in  that 
bdbslf,  to  one-fourth  in  number  and  yalue 
of  his  erediton,  that    he,  the    plaintiff, 
intended  to  present  a  petition  to  the  said 
Court  of  Bankraptcj,  praying  to  be  ex- 
souned    tooching   his   debts,   estate,   and 
dkttMf  and  to  be  protected  from  all  process 
npQo  making  a  full  disclosure  and  surrender 
of  sneh  estate  and  effects,  for  payment  of 
bis  JQst   and  lawful  debts;  and  that  the 
time  when  the  matter  of  the  said  petition 
ihoold    be    heard    was   to   be  advertised 
in  the  Lcndon  GeueUe  and  in  the  Mom^ 
inf  Pgsi  newspaper,   one    month  at   the 
l»8t  after  the  date  of   the    said  notice, 
which  notice  at  the  said  time  of  its  being 
so  given  was  in  writing,  and  signed  by  the 
pfaintiff,  and  was  in  the  words  and  figures 
following,   that  ia  to  say  z-^-^**  I  William 
Ssyer  (meaning  the  plaintiff),  at  present 
sad  for  three  months  residing  at  No.  78, 
Seymoor  Street,  Euston   Square,  in  the 
|»nsh  of  St.  Pancras  and  county  of  Mid- 
dfesex,  and  for  twenty-four  months  imme* 
diately  preceding  residing  at  No.  42,  Bryan* 
itone  Street,  Portman  Square,  in  the  parish 
of  St.  Marylebone,  in  the  county  of  Mid- 
dlesex  aforesaid,   and  being  a  solicitor's 
clerk«  do  hereby  give  notiee  that  I  intend 
to  present  a  petition  to  the  Court  of  Bank* 
nipcey,  Basinghall  Street,  in  the  city  of 
London,  praying  to  be  examined  touching 
soy  debts,  estate,  and  effects,  and  to  be 
protected  from   all  process  upon  making 
a  lull  disclosure  and  surrender  of   such 
estate  and  effects,  for  payment  of  my  just 
and  lawful   debts  ;  and  1  hereby  fuither 
five  yoo  notice  that  the  time  when  the 
matter  of  die  said  petition  shall  be  heard  is 
to  be  advertised  in  the  London  Gazette  and 
ta  the  Mormng  Poet  newspaper,  one  month 
at  the  least  before  the  date  hereof.     As 
witscaa  my  hand,  this  9th  of  March,  a.d. 
IMS.     Tf  illiam  Sayer  (meaning  the  plain- 
tiff).    Witness,"  &c.     That  after  the  giving 


of  such  notice,  and  befbre  the  presenting  of 
such  petition,  the  plaintiff  caused  the  same 
notice  to  he  inserted  twice,  to  wit^  once  on 
the  9th  of  March,  a.d.  184S,  and  a  second 
tinae  on  the  13th  of  March,  a.d.  1848,  in 
the  London  GazeUe^  and  twice,  to  wit,  once 
OB  each  of  the  days  and  times  last  afofesaid, 
in  a  newspaper,  at  those  times  respeetively 
circulating  in  the  county  of  Mid^esez,  to 
wit,  a  newspaper  called  the  Mormng  Foot; 
that  for  and  during  the  period  of  twelve 
calendar  months  next  before,  and  at  eadb 
of  the  said  times  rtiispectively,  of  giving 
the    said    notice,    and    of    causing    the 
same  to  be  inserted  in  the  said  gaaettea 
and  newspapers,  the  plaintiff  had  resided 
and  did  reside  within  die  said  county  of 
Middlesex,  and  within  the  district  in  the 
said    fint^roentioned  act  mentioned    and 
described  as  the  London  district,  and  that 
the  plaintiff  was  not  at  any  of  the  times  of 
the  giving  or  inserting  of  any  of  the  said 
notices,  or  at  the  time  of  the  presenting  of 
the  said  petition,  or  at  any  time  a  trader 
within  the  meaning  of  the  statutes  at  the 
time  of  the  passing  of  the  said  first-*nien« 
tioned  act,  or  at  any  time  in  force  relsting 
to  bankrupts;    that  afterwards  and  before 
the  commencement  of  this  suit,  and  before 
the  passing  of  the  said  secondly-mentioned 
act,  to  wit,  on  the  16th  of  March,  a.d.  1843, 
the  said  petition  was  filed  in  the  said  Court 
of  Bankruptcy  in  due  form  of  law,  and 
according  to  the  directions  and  provisions 
in  that  behalf  of  the  said  first-mentioned 
act ;  that  upon  the  filing  of  the  said  petition, 
and  before  the  commencement  of  this  suit, 
and  before  the  passing  of  the  said  secondly* 
mentioned  act,  to  wit,  on  the  day  and  year 
last  aforesaid,  John  Herman  Merivale,  £sq., 
then  being  the  Commissioner  in  rotation 
of  the  said  Court  of  Bankruptcy,  who,  by 
an  order  of  the  said  Court,  theretofore,  to 
wit,  on  the  day  and  year  last  aforesaid,  in 
that  behalf  made  by  the  said  Court,  accord- 
ing to  the  directions  and  provisions  of  the 
said  first* mentioned  act,  was  appointed  by 
the  said  Court  to  hear  the  matter  of  such 
petition,  and  to  whom,  by  the  said  order 
of  the  said  Court,  the  said  petition  was 
referred  by  an  order  of  him,  the  said  John 
Herman  Merivale,  then  in  that  behalf  made 
by  the  said  J.  H.  M,  in  the  matter  of  the 
said  petition,  gave  to  the  plaintiff  protection 
from  all  process  whatever,  either  against  his 
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person  or  his  property  of  every  desctiption, 
and  by  which  said  order  the  said  J.  H.  M. 
then  being  snch  commissioner,  directed  and 
ordered  that  such  protection  was  to  continue 
in  f(Hrce»  and  that  all  process,  except  pro- 
cess for  arresting  or  holding  to  bail  under 
the  authority  of  a  Judge's  order  for  that 
purpose,  was  to  be  stayed  until  the  2dth  of 
Apnl,  A.D.  1843,  at  two  o'clock  in  the  after- 
noon, being  the  time  appointed  for  the 
appearance  of  the  plaintiff  at  the  said  Court 
of  Bankruptcy,  in  Basinghall  Street,  Lon- 
don, and  for  the  finti  examination  of  the 
plaintiff,  according  to  the  form  of  the  said 
first-mentioned  act.  And  the  defendant  fur- 
ther says,  that  on  the  presentation  of  the 
said  petition,  and  before  the  commencement 
of  tins  suit,  and  before  the  passing  of  the 
said  secondly-mentioned  act,  to  wit,  on  the 
10th  of  March,  a.d.  1848,  the  said  John 
Herman  Merivale  dien  being  such  Com- 
missioner of  the  said  Court  of  Bankruptcy 
so  appointed  to  hear  the  matter  of  the  said 
petition,  in  due  form  of  law,  and  according 
to  the  directions  and  provisions  of  the  said 
first-mentioned  act,  nominated  and  ap- 
pointed George  Green,  then  being  an  official 
assignee  of  the  said  Court  of  Bankruptcy, 
to  be  the  official  assignee  of  the  estate  and 
effects  of  the  plaintiff,  according  to  the 
true  intent  and  meaning  of  the  said  first- 
mentioned  act,  and  the  provisions  thereof 
in  that  behalf;  that  the  said  Geotge  Green 
always,  from  the  time  of  the  making  of  the 
said  order,  had  been  and  still  is  the  official 
assignee  of  the  estate  and  effects  of  the 
plaintiff,  and  to  all  intents  and  purposes  the 
sole  assignee  of  the  estate  and  effects  of 
the  plaintiff.     Verification. 

Special  demurrer; — the  point  in  the 
margin  being  that  the  plea  did  not  shew 
that  the  estate  of  the  plaintiff  was  vested  in 
the  assignee,  in  such  a  manner  as  to  prevent 
the  plaintiff  from  suing  in  this  action,  or 
that  the  official  assignee  ever  interfered  with 
or  laid  claim  to  the  causes  of  action  now 
sought  to  be  recovered.  (There  were  other 
special  grounds  of  demurrer,  shordy  noticed 
in  the  argument.) 

Joinder  in  demurrer. 

Hawkins^  in  support  of  the  demurrer.—* 
Though  the  assignee  takes  all  the  insol- 
vent's property,  yet  as  the  statute  5  &  6 
Vict.  c.  116.  8.  I.  does  not  confer,  by  ex- 
press words,  on  the  assignee  any  power  to 


sue  in  his  own  name  for  debts  due  to  the 
insolvent,  this  action  is  properly  brought 
in  the  name  of  the  insolvent.  The  statute 
(section  1.)  vests  in  the  assignee  only  **  so 
much  as  can  be  obtained  without  suit." 

[CoLXRiDOB,  J.  —  Everything  is  vested 
in  him ;  but  he  is  only  to  take  possession 
of  that  which  can  be  got  in  without  suit. 
I  do  not  see  why  the  feet,  if  it  were  so,  that 
the  plaintiff  was  suing  on  behalf  of  the 
assignees,  might  not  have  been  replied.  If 
all  interest  has  passed  out  of  the  plaintiff,  is 
he  entitled  to  recover  ?  Suppose  there  were 
a  chattel,  could  the  plaintiff  succeed  on  the 
issue  of  Not  possessed  ?] 

Perhaps  not ;  the  right  of  possession  of 
chattels  is  expressly  given.  The  7th  section 
has  the  word  "  credit"  fat  the  first  time, 
and  also  empowers  the  assignees  to  sue  in 
their  own  names. 

[Coleridge,  J. — Suppose,  between  the 
first  and  final  order,  the  insolvent  brought 
an  action,  what  is  to  become  of  it?] 

This  is  such  a  case ;  it  is  e<uuB  wadssuM. 

[CoLERinas,  J. — May  not  the  1st  and  7th 
section  be  reconciled  in  this  way — the  offi-^ 
cial  assignee  is  to  get  the  insolvent's  goods 
into  possession  before  the  final  order,  and 
afterwards  to  sue  for  debts  due  to  him,  but 
yet  no  power  is  in  the  insolvent  himself  to 
sue  ?  Suppose  a  chattel  of  the  insolvent  at 
Dublin,  in  the  hands  of  a  third  party :  that 
in  strictness  might  be  something  which  is 
not  recovemble  without  suit:  is  the  insol- 
vent to  take  it  with  or  without  suit?] 

Perhaps  a  plea  of  not  possessed  might 
defeat  the  insolvent's  action,  but  a  chose  in 
action  is  a  different  thing.  If  the  insolvent's 
assignee  sued  on  a  deed,  and  it  were  pleaded 
that  all  interest  had  been  assigned  to  a  third 
party,  the  plea  would  be  bad,  and  the  plain- 
tiff could  not  be  called  on  to  shew  by 
replication  that  the  action  was  brought  for 
the  benefit  of  the  third  party. 

[Pattbsok,  J.— I  see  that  one  of  the 
grounds  of  demurrer  is,  that  the  plea  does 
not  state  tiiat  the  action  is  not  broueht  by 
the  assignee  in  the  insolvent's  name.  J 

The  insolvent  might,  for  anything  that 
appears,  release  the  debt,  and  the  statute 
does  not  make  the  payment  to  the  assignee 
any  discharge  as  against  the  insolvent.  If 
no  power  is  given  to  the  assignee  to  sue, 
and  as  the  act  of  parliament  could  not  have 
intended  that  no  one  should  sue,  the  right 
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of  sctkm  must  remam  in  the  insolvent.  In 
/«fery  V.  M*  Tap^art  {\)^  the  words  were, 
"^  whole  estate  and  effects;*'  and  XiOrd 
EUenboroogh  held  that  they  did  not  conyey 
to  the  ass^nee  a  right  of  suit.  The  plea  is 
aho  bad  in  form ;  first,  for  not  stating  that 
there  were  any  creditors ;  secondly,  for  not 
aying  that  the  notice  given  by  the  insol- 
restwas  after  the  passing  of  the  act ;  thirdly, 
ibroot  ahewiDg  that  the  hearing  was  adver- 
tbed  in  porsoance  of  the  notice ;  fourthly, 
it  does  not  shew  any  confirmation  of  the 
appomtment  of  the  assignee,  or  that  the 
conuninbner  was  still  acting  when  the  offi« 
dal  assignee  was  appointed. 

[CoLEKiDQE,  J.-— The  Idth  section  em- 
poveiB  the  Judges  and  commissioners  to 
make  orders  which  are  primd  facie  binding.] 
r.  /mes,  contra.— The  atat.  5  &  6  Vict, 
c.  116.  s.  1.  vests  in  the  official  assignee 
of  the  insolTent  all  *'  his  estate  and  ef- 
IkCs;"  the  whole  question  is,  whether 
tluMe  words  include  debts  due  to  him. 
Now,  the  word  "effects'*  is  at  least  as 
comprehensive  as  "  personal  estate."  And 
Wrifhi  V.  Fairfield  (2)  is  an  express 
aotiiority  that  the  words  *'  all  the  personal 
estate"  would  give  the  assignee  the  right 
to  IDC  for  damages.  Then,  if  the  plea 
ffimd  facie  shews  matter  impeaching  the 
plaintiff's  right  to  sue,  from  whom  should 
the  statement  come  of  matter  which  nega* 
tires  the  presumption  that  the  action  is 
brought  by  the  insolvent  for  his  own  benefit? 
The  rule  of  pleading  is,  that  the  averment 
o/  material  matter  must  come  from  the 
party  in  whose  knowledge  it  i»-^Wineh  v. 
Kedey  (3),  Dangerfield  v.  7Aofmu(4). 
^■d4  V.  Coffin  (5)  was  a  real  action.  Then 
a  to  the  formal  objection  :  the  notice  is  in 
tb  form  giren  by  the  schedule,  and  must 
be  taken  to  have  been  after  the  petition. 
As  to  the  remaining  objections,  it  is  enough 
to  say  that  everything  necessary  to  give 
the  eommissioner  jurisdiction  is  shewn. 

HawktHs^  in  reply. — There  is  nothing  to 
give  the  assignee  a  right  to  sue  in  his  own 
oame.  In  Wright  v.  Fairfield,  the  words 
vere  '*  present  and  future  personal  estate." 

(1)  6  MSB.  ft  Selw.  126. 

(2)  2  B.  &  Ad.  727 ;  •.  o.  9  Law  J.  Rep. 
K.B.  J09. 

(3)  I  Term  R«p.  619. 
(i)  9  Ad.  &  EL  292. 


The  word  "future"  points  at  something 
which  may  be  recovered. 

[WiOHTMAN,  J.^-What  is  to  become  of 
the  property  in  the  mean  time  ?  The 
object  of  the  Insolvent  Act  is  to  preserve 
the  property  for  the  creditors ;  allowing 
the  insolvent  to  sue  would  not  promote  that. 
Wright  v.  Fairfield  is  dearly  against  you.] 

But  the  words  "without  such,"  which 
occur  here,  operate  to  shut  out  the  assignee 
finom  a  right  of  action  in  a  case  like  the 
present.  It  could  not  be  necessary  to  reply 
specially,  when  the  plaintiff  shews  a  good 
right  of  action.  It  does  not  follow  that 
a  payment  to  the  assignee  might  not  be  a 
good  payment 

Lord  Denman,  C.J.  (after  stating  the 
pleadings).— It  appears  diat  the  plea  sets 
out  all  the  particulars  required  to  bring  the 
plaintiff  within  the  act  of  5  &  6  Vict, 
c.  116,  and  the  appointment  of  the  official 
assignee ;  and  that  is  all  that  is  necessary 
to  be  stated.  I  think  all  the  objections 
in  point  of  form  were  got  rid  of  during 
the  argument,  except  that  which  arises  on 
the  month's  notice;  and  there  really  is 
nothing  in  that.  The  real  question  is  as  to 
the  plaintiff's  right  to  sue.  Is  the  plea 
then  in  substance  an  answer  ?  I  think  it  is. 
I  think  the  1st  section  deprives  the  insol- 
vent of  all  right  to  the  debt,  and  of  the 
power  of  suing  for  it.  Such  power  cannot 
be  in  ,two  persons  at  the  same  time ;  and 
the  Ist  section  of  the  5  &  6  Vict  c.  116. 
provides  that  "  on  the  presentation  of  the 
petition  all  the  estate  and  effects  of  the 
petitioner  shall  forthwith  become  vested  in 
the  official  assignee,  who  shall  take  posses- 
sion of  so  much  thereof  as  can  be  reasonably 
obtained  and  possessed  without  suit,  and 
shall  hold  and  stand  possessed  of  the  same 
in  like  manner  as  official  assignees  hold  and 
possess  estates  and  effects  under  and  by 
virtue  of  the  statute  relating  to  bankrupts." 
It  is  contended,  that  though,  by  the  words 
of  the  act,  the  estate  and  effects  of  the 
insolvent  vested  in  the  official  assignee,  yet 
as  he  is  only  to  take  possession  of  so  much 
as  may  be  got  in  without  suit,  he  cannot 
sue  for  that  which  is  not  reduced  into  pos- 
session. But  I  think  that  this  is  to  make 
an  unreasonable  use  of  words  in  themselves 
not  very  reasonable.  It  seems  to  me  that 
the  direction  given  by  them  to  the  assignee 
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18  superfluous ;  they  have  no  more  niean«> 
ing  than  this :  that  the  assignee  is  to  get 
possession  of  all  that  he  can,  but  are  not 
meant  to  take  away  the  right  to  sue.  But, 
further,  as  the  section  proceeds  to  give  the 
official  assignee  the  same  power  as  the 
official  assignee  under  the  Bankrupt  Act^ 
we  must  refer  to  the  Bankrupt  Act ;  and 
Wright  v.  Fairfield  is  a  distinct  decision  as 
to  the  nature  of  the  possession  of  the  a0sig« 
nees  by  virtue  of  it«  The  words  *'  estate 
and  e&cts*'  are,  at  least,  as  strong  as 
*'  personal  estate,"  which  were  the  words 
there.  In  that  case,  Parke,  J.,  though  he 
does  not  take  the  same  view  as  the  other 
Judges,  yet  fully  concurs  in  the  judgment. 
Arguments  have  been  ingeniously  raised 
on  the  7th  section,  which,  by  direct  words, 
gives  the  official  assignee  and  creditors' 
assignee  the  power  of  suit,  after  final  order; 
but  if  the  4th  section  had  already  done  its 
work,  we  are  not  to  limit  the  rights  con*' 
ferred  by  it,  by  reason  of  stronger  words  in 
a  subsequent  section,  unless  we  have  reason 
to  think  that  the  necessary  meaning  and 
construction  is  to  take  the  right  away. 

An  answer  has  been  attempted  on 
the  ground  of  inconvenience ;  but  whatever 
weight  may  be  given  to  that,  we  are  not 
to  decide  that  a  man  is  not  to  sue  for  that 
which  belongs  to  him ;  and  there  would, 
on  the  other  hand,  be  great  inconvenience 
in  allowing  the  bankrupt  to  sue,  to  the 
exclusion  of  his  creditors.  I  think,  then, 
that  the  insolvent  could  not  reply  that  he 
sues  on  any  particular  ground,  but  is  de- 
prived of  all  right  of  suit. 

Coleridge,  J. — I  am  of  the  same  opin« 
ion.  The  first  question  is,  whether  a  chose 
in  action  is  taken  out  of  the  insolvent 
by  the  operation  of  the  statute  5  &  6  Vict, 
c.  1 16. 8. 1 ;  secondly,  if  the  official  assignee 
can  sue  for  it  in  his  own  name.  The  words 
used  in  that  section  are  *'  estate  and  effects." 
It  is  important  to  remove  all  doubt  as  to 
their  meaning  ;  and  it  is  most  convenient  to 
hold  that  the  official  assignee  should  not 
wait  for  the  consent  of  the  insolvent  in 
order  to  bring  an  action  for  a  debt  due  to 
him.  Now,  the  statute  1  Will.  4.  c.  56. 
was  not  the  statute  which  first  created 
asHignees  ;  that  statute  refers  to  the  statute 
6  Geo.  4.  c.  16.  The  words  used  in  that 
statute  were  held  to  include  all  that  the 
bankrupt  could  sue  for.   The  word  '*  future" 


does  not  carry  the  matter  f\itther,  as  that 
can  only  refer  to  afW-acquired  property; 
and  if  the  right  of  action  would  have  passed 
to  the  assignee  under  the  6  Geo.  4.  o«  16, 
the  plaintiff  is  not  entitled  to  recover. 
Reliance  has  been  plaoed  on  the  7th  section, 
but,  I  think,  nothing  more  is  intended  than 
is  mentioned  in  the  Ist  section.  It  is 
said  the  words  "  thall  become  vested" 
shew  that  they  wane  not  ooneidered  vested 
before;  but  it  is  clear  that  that  was  not 
the  meaning  of  the  act,  and  the  words 
"  shall  become  veated"  are  also  in  the  1st 
section.  The  question  is  then  clear  on  the 
act  of  parliament*  If  estate  and  effeots 
include  choses  in  action,  it  is  difficult  to 
apply  the  words  '*  without  suit."  Suppose 
a  debt  owing  to  the  insolvent  by  a  Uiird 
person,  what  is  to  be  done  with  it  ?  Is  not 
the  official  assignee  entitled  to  it,  though 
it  might  be  one  which  was  not  reasonably 
expected  to  be  got  without  suit  ?  or  is  the 
insolvent  immediately  to  sue  for  it  ?  These 
considerations,  I  think,  dispose  of  the  second 
question.  I  give  no  opinion  on  the  neces- 
sity or  form  of  replication,  but  I  think  the 
plea  good. 

WiGHTMAN,  J. — I  think  it  unnecessary 
to  give  my  views  of  the  construction  of  the 
clauses  of  the  Bankrupt  Acts  at  any  lengthy 
as  I  fully  agree  with  my   Lord  and  my 
Brother  Coleridge.     The  substance  of  the 
plea  is,  that  the  plaintiff  cannot  sue,  because 
the  right  of  action  is  vested  in  another ;  and 
the  policy  of  the  act  of  6  &  6  Vict.  c«  116,  as 
well  as  of  the  other  bankrupt  and  insolvent 
acts,  is,  that  the  bankrupt  or  insolvent  shall 
not  sue  in  his  own  name,  unless  for  the 
benefit  of  his  estate.     If  he  could  sue  in 
his  own  name,  especially  when  we  consider 
that  a  month  is  to  elapse  before  a  final 
order  is  made,  the  creditors   would  pro* 
bably  find  that  very  little  was  then  left  to 
be  sued  for.     If  there  is  anything  in  the 
argument  on  the  part  of  the  plaintiff,   it 
would  come  to  this,  that  if  the  insolvent's 
goods  were  in  the  hands  of  a  third  penon, 
who  refused  to  deliver  them  to  the  official 
assignee,  he  could  not  bring  an  action  for 
them. 

Judgment  for  the  defendani. 
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THE  QUBEN  V.  THE  INHABITANTS 

OF  UPTON  ST.  Leonard's. 


f^Umetg  —  Interrogatories  —  1  JVill,  4. 
e,  22. — "  Action  depending,*' 

A  crimimal  itrformation  is  not  an  action 
iefemdsng^  within  1  Will,  4.  c  22 ;  and  an 
crder  for  the  examinaUon  of  a  witness  on 
interrogatories  will  not  be  made  in  such  a 
matter. 

[For  the  report  of  the  above  case,  see 
17  Lmt  J.  Rep.  (n.sO  M.C.  p.  13.] 
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OSKT  V,  CUTTS, 


Bond — Condition  to  prosecute 
wUhoui  Delag — Breach. 

Debt  on  a  replevin  bond.  The  declara- 
tioM  elated  a  removal  of  the  plaint  into  the 
smperior  courtf  on  the  2nd  of  November, 
Olid  a  declaration  in  replevin  on  the  SOth 
of  April  s  an  avowry,  on  the  9th  of  July ; 
and  the  death  of  tf$e  plaintiff  in  replevin 
on  the  \  6fh  qf  November ;  and  charged  as  a 
breaeh  thai  /•  iS*.  (the  plaintiff  in  replevin  J 
did  not  prosecute  his  suit  without  delay ;  but, 
OS  the  contrary,  delayed  the  prosecution  of 
the  said  aetioH  for  an  unreasonable  time,  and 
until  ike  said  /.  S*  long  after  a  reasonable 
time  had  elapsed  for  the  trial,  died  before 
issme  joined.  This  breach  was  traversed 
modo  et  formi  v-^Held,  that  the  plaintiff 
was  at  Uberiy,  under  this  issue,  to  shew  a 
iday  in  ike  proceedings  prior  to  the  delivery 
of  ike  declaration. 

Held,  alsQ^  that  the  condition  to  prosecute 
mitkosU  delay  may  be  broken  by  a  delay 
Mek  does  not  exceed  the  time  for  proceed^ 
ing  allowed  by  the  practice  of  the  superior 


Debt  on  a  replevin  bond. 

TbededaratioM  recited  the  bond  taken  by 
the  sheriff,  itxxa  J.  Simpson,  the  tenanti  and 
the  pieseiMt  dc£endant,  eonditioned  in  the 
osnal  form,  that  the  teaaat  "  should  appear 
at  the  next  oonnty  eourt,  and  then  and 
there  enter  his  plaint,  and  prosecute  his  suit 
with  eieet,  and  without  delay.*'  It  then 
itated  the  deitvery  of  the  goods  to  Simpson, 
vho,  at  the  next  county  court,  levied  his 


plaint  against  the  now  plaintiff,  and  two 
others,  for  taking  and  detaining  his  goods, 
&c.,  which  plaint  was  afterwards  duly 
removed  by  Simpson  into  the  Court  of 
Exchequer,  by  writ  of  re,  fa,  lo,  returnable 
on  the  2nd  of  November  1843 ;  that,  ailer- 
wards,  to  wit,  on  the  dOth  of  April  1844, 
Simpson  declared  in  replevin  against  the 
now  plaintiff  and  others  his  bailiffs,  and 
that,  afterwards,  to  wit,  on  the  9th  of  July 
1844,  the  now  plaintiff  avowed  taking  the 
goods  as  a  distress  for  rent,  &c.  Breach, 
that  Simpson  did  not  prosecute  his  afore- 
said suit  in  the  Exchequer  without  delay, 
but,  on  the  contrary,  delayed  the  prosecu« 
tion  thereof  for  a  long  and  unreasonable 
time,  and  until  the  said  Simpson  long 
after  a  reasonable  time  had  elapsed  for 
the  trial  and  determination  of  the  said  ac- 
tion, to  wit,  on  &c.,  died  before  issue  joined 
in  the  said  action,  whereby  plaintiff  was 
wholly  prevented  from  obtaining  a  return 
of  the  said  goods  and  chattels,  which  he 
might,  ought,  and  otherwise  would  have 
obtained,  and  whereby  the  said  bond  became 
forfeited.  Averment,  that  the  sheriffs  duly 
assigned  the  said  bond  to  the  plaintiff. 

Pleas,  first,  that  Simpson  did  not  delay 
the  prosecution  of  the  said  action  for  an 
unreasonable  space  of  time,  modo  etformd. 
Secondly,  non  est  factum.     Issues  thereon. 

The  cause  was  tried,  before  Erie,  J.,  at 
the  sittings  in  Middlesex,  after  Michaelmas 
term  1846,  when  it  appeared  that  the  goods 
were  replevied,  and  the  bond  given  on 
the  29th  of  August  1843;  that  the  plaint 
was  removed  into  the  Exchequer  by  re, 
fa,  lo.  issued  on  the  7th  of  September, 
returnable  on  the  2nd  of  November  1843, 
and  that  the  present  plaintiff,  and  the  others, 
who  were  defendants  in  that  action,  appeared 
on  the  1st  of  November  1843.  On  the  29th 
of  February  1844,  Simpson  was  ruled  to 
declare ;  and,  on  the  1 3th  of  March,  he  ob- 
tained time  to  declare,  until  after  delivery 
of  copies  of  documents,  in  other  actions,  in 
respect  of  the  same  distress.  Orders  for 
further  time  were  subsequently  made,  and 
ultimately,  on  the  25th  of  April,  an  order  was 
made  for  Simpson  to  declare  peranptorily, 
on  the  30th  of  April,  on  which  day  the  decla- 
ration was  filed.  The  defendant  in  replevin 
avowed,  on  the  9th  of  July  1844,  which  was 
too  late  to  enable  the  cause  to  be  tried  at  the 
Summer  Assizes ;  and  on  the  16th  of  No- 
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vember  1844,  Simpson  died.  It  was  con- 
tended for  the  defendant  in  this  action,  that 
the  plaintiff  was,  under  the  first  issue,  bound 
to  prove  a  delay  by  Simpson  subsequently 
to  the  delivery  of  the  avowry.  The  leanied 
Judge  was  of  opinion  that  the  declaration 
charged  delay  generally,  and  left  the  ques- 
tion whether  there  had  been  any  unreason- 
able delay  to  the  jury,  who  found  a  verdict 
for  the  plaintiff.     In  the  ensuing  term, 

JVilles  obtained  a  rule,  calling  upon  the 
plaintiff  to  shew  cause  why  there  should 
not  be  a  new  trial,  on  the  ground  of  misdi- 
rection, and  cited  Harris  v.  Mantle (l)^ 
Seal  V.  PhiUips  (2). 

Bovill  and  fVise  now  shewed  cause. — 
This  record  does  not  admit  that  there  was 
no  delay  prior  to  the  declaration,  but  it 
states  the  facts  which  occurred  and  charges 
delay  generally .  The  breach  is,  that  Simpson 
delayed  "  the  prosecution  of  the  suit,"  not 
merely  the  delivery  of  the  pleas  in  bar. 
If  so,  there  was  clearly  a  delay  from  the  2nd 
of  November  to  the  30th  of  April,  and  again 
from  the  9th  of  July  to  the  16th  of  No- 
vember, and  the  jury  were  rightly  asked 
whether  these  intervals  were  unreasonable. 
It  cannot  be  necessary  for  the  defendant  in 
a  replevin  suit  to  non  proa,  the  plaintiff  in 
order  to  enable  him  to  proceed  for  a  breach 
of  the  bond  in  delaying  proceedings.  Per' 
reau  v.  Bevan  (3)  was  cited. 

fVilleSf  in  support  of  the  rule.— The 
delay  charged  by  this  declaration  can  only 
be  a  delay  which  occurred  subsequently 
to  the  9th  of  July.  The  declaration  omits 
any  statement  of  an  appearance  by  the 
defendant  in  the  replevin  suit.  This  shews 
what  the  meaning  of  it  is.  The  general 
allegation  of  delay  is  controuled  by  the  sub- 
sequent words,  "on  the  contrary  thereof, 
delayed  the  prosecution  for  a  long  and  un- 
reasonable time,  and  until  the  said  Simpson^ 
long  after  a  reasonable  time  had  elapsed  for 
the  trial,  died*' ;  that  confines  the  plaintiff 
strictly  to  what  occurred  after  the  avowry. 
But  no  sufficient  delay  was  in  fact  proved. 
The  interval  between  the  18th  of  March 
and  the  80th  of  April  is  accounted  for  by 
the  Judge's  orders,  and  cannot  be  included 

(1)3  Term  Rep.  307. 

(2)  S  Price,  17. — ^The  rale  wan  also  granted  in 
arrest  of  judgment ;  but  this  point  was  abandoned. 
(S)  £  B.  &  C.  292 ;  s.o.  4  Uw  J.  Rep.  K.B.  177. 


in  the  computation  of  time  againsit  l;bis 
defendant.  By  the  practices  of  the  Court 
the  plaintiff  was  not  compelled  to  declare 
within  Michaelmas  term ;  and  even  if  he  had 
declared  in  vacation,  and  the  defendant  had 
avowed,  and  the  plaintiff  had  pleaded  in  bar 
before  Hilary  term,  the  plaintiff  could  not 
have  been  compelled,  according  to  the  prac- 
tice of  the  Court,  to  try  before  the  Summer 
assizes. 

[£bl£,  J.  —  The  defendant  in  replevin 
may  take  down  the  cause  to  trial  himself.] 

The  meaning  of  the  condition  is,  that 
Simpson  should  bring  the  suit  to  a  termi- 
nation within  a  reasonable  period,  not  that 
he  should  deliver  any  particular  proceeding 
within  a  reasonable  time.  If  he  had  omitted 
to  declare  until  so  late  a  time  that  the  cause 
could  not  go  to  trial  at  the  Summer  assizes, 
that  would  be  a  breach ;  but  it  is  not  the  case 
here. 

Lord  Denhan,  C.  J.— -I  think  there  was 
no  misdirection  in  the  way  my  learned 
Brother  left  the  case  to  the  jury. 

Coleridge,  J.  —  The  issue  taken  i^,- 
whether  Simpson  delayed  the  prosecution  of 
the  suit  for  an  unreasonable  time ;  and  the. 
point  made  is,  whether  evidence  of  a  delay  in 
declaring  was  admissible  under  that  issue ; 
and  I  think  it  was ;  and  that,  such  evidence 
being  given  and  unexplained,  the  jury  were 
right  in  their  verdict.  It  is  quite  beside  the 
question  whether  the  declaration  is  tech- 
nically framed  or  not.  Reliance  is  placed 
on  the  practice  of  the  Court  as  to  the  time 
for  taking  the  different  steps ;  but  that  does 
not,  I  think,  affect  the  right  to  recover  on 
the  condition  of  the  bond.  The  rules  of 
practice  are  pointed  to  actions  in  general, 
but  circumstances  may  render  a  period  un- 
reasonable in  one  instance  which  would  be 
perfectly  reasonable  in  another. 

Erle,  J. — The  object  of  the  replevin 
bond  is  to  protect  the  landlord  from  damage 
by  delaying  unreasonably  the  action  and 
preventing  his  having  a  return  of  the  goods 
replevied,  or  the  value  of  them.  In  the 
latter  case  the  solvency  of  the  sureties  may- 
be materially  altered  by  delay.  I  think  the 
plaintiff  is  obliged  to  go  on,  much  as  an 
attorney  is  who  has  engaged  to  use  due 
diligence.  That  has  not  been  done,  and 
therefore  the  condition  of  the  bond  is  broken. 

Ruie  discharged* 
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Intohfi  Debtor— \  &  2  VicL  c.  110. 
I.  55 — Prwmonal  Assignee  —  Sequestra" 
tkm. 

A  frovinonal  assignee^  in  whom  a  pri- 
soner's esiaie  and  effects  are  vested  by  an 
tfrier  of  the  Insolvent  Debtors  Court,  under 
the  37M  section  o/ 1  &  2  Fiet.  c.  110,  has 
fstser  where  such  prisoner  is  a  beneficed 
dtrgyuan^  to  apply  for  a  sequestration 
nder  the  55th  section  of  that  statute. 

The  defendant  in  this  ease  was  a  beneficed 
dergynuu],  who  having  become  an  inmate  of 
the  Queen's  Prison  for  debt,  the  Court  for 
the  leiief  of  Insolvent  Debtors,  npon  the 
ipphcation  of  one  of  his  creditors,  made  an 
order  on  the  17th  of  March  1846,  vesting 
all  the  defendant's  real  estate  and  effects 
IB  Mr.  Storgis,  a  provisional  assignee.  No 
creditors'  assignee  was  ever  appointed.  On 
the  3id  of  June  following,  Mr.  Sturgis,  as 
soA  provisional  assignee,  applied  to  the 
Bishop  of  Peterborough,  under  the  55th 
tecdon  of  the  1  &  2  Vict.  c.  110,  for  a 
■eqnestzation  of  the  profits  of  the  defen* 
dant's  benefice,  which  sequestration  was,  on 
the  fith  of  Jane,  duly  granted  by  the  Bishop 
to  Mr.  Gates  his  secretary,  on  behalf  of  the 
provisional  assignee.  These  proceedings 
voe  afterwards  duly  confirmed  by  the 
lovlvent  Debtors  Court,  and  an  order 
made  that  the  funds,  when  realized,  should 
be  paid  into  that  court  to  the  credit  of  the 
defendant's  estate. 

On  the  6th  of  July  1846,  the  plaintiff 
uioed  a  writ  of  sequestrari  facias  in  this 
sctioD ;  and,  on  the  8th  of  ^ay  last,  ob- 
^&ned  a  rule  that  the  Bishop  should  make  a 
?<tani  of  what  he  had  levied  under  that  writ. 
'^  Bishop  certified  the  aflBdavit  of  the 
Kqoestrator  under  the  former  writ,  which 
cated  that  there  was  at  present  in  his  hands 
•  teqaestrmtion  cf  the  defendant's  rectory, 
>t  the  suit  and  ii^stance  of  Mr.  Sturgis, 
the  provisional  assignee  of  the  estate  and 
c&cu,  &c.,  which  was  still  unsatisfied,  and 
vlnch  was  issued  and  delivered  to  the  de- 
poaent,  preTioualy  to  the  issuing  of  the 
"j  facias  foy  the  plaintiff  in  this 
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On  the  29th  of  May  a  rule  nisi  was  ob- 
tained on  behalf  of  the  plaintiff,  calling  upon 
the  Bishop  and  the  said  provisional  assignee 
to  shew  cause  why  the  sequestration  men« 
tioned  in  the  certificate  of  the  Bishop  to  have 
been  issued  on  behalf  of  the  said  provisional 
assignee,  should  not  be  set  aside,  and  why 
the  said  Bishop  should  not  forthwith  proceed 
to  execute  the  writ  of  sequestrari  facias 
issued  in  this  action,  upon  the  ground 
that  a  provisional  assignee  had  no  autho- 
rity to  apply  for  a  writ  of  sequestration 
under  the  55  th  section  of  the  1  &  2  Vict, 
c.  110(1). 

Martin  and  /.  Addison  shewed  cause 
(Nov.  11).  —  The  language  of  the  55th 
section  is  laige  enough  to  comprehend  a 
"  provisional  assignee."  Although,  strictly 
speaking,  a  provisional  assignee  is  not 
appointed  by  any  formal  order  of  appoint- 
ment,  yet  the  order  of  the  Insolvent 
Debtors  Court  vesting  the  effects  of  the 
prisoner  in  the  provisional  assignee,  under 
the  37th  section,  amounts  in  effect  to  an 
appointment,  so  as  to  satisfy  the  clause 
in  the  55th  section,  which  speaks  of  **  the 
order  appointing  an  assignee,  &c."  A 
provisional  assignee  has  no  authority  to 
deal  with  the  estate  of  any  prisoner,  until  a 
vesting  order  has  been  made.  The  policy 
of  the  act  would  be  altogether  defeated  if 
the  construction  contended  for  by  the  other 
side  were  to  prevail.  No  reason  can  be 
suggested  why  a  provisional  assignee,  deal- 
ing with  the  effects  of  a  prisoner  for  the 
benefit  of  all  the  creditors,  should  not  be 
entitled  to  apply  for  a  sequestration  of  the 
prisoner's  benefice.  The  effect  of  such  a 
construction  would  be,  that  in  every  case 
where  no  creditors'  assignee  had  be^  ap- 

(1)  The  words  of  that  section  tre,  *<  That  nothiDg^ 
in  thia  act  contained  shall  extend  to  entitle  the 
assignee  or  assignees  of  the  estate  and  eifeots  of  an  j 
aaoh  prisoner  being  a  beneficed  clergyman  or  curate 
to  the  income  of  such  benefice  or  curacy,  for  the 
porposes  of  this  act :  ^rorided  always,  that  it  shall 
l>e  lawful  for  aoch  aasignee  or  assignees  to  apply 
for  and  obtain  a  sequestration  of  the  profits  of  anr 
aoch  benefice,  for  the  payment  of  the  debta  of  such 
prisoner ;  and  the  order  appointing  an  assiffnee  or 
assignees  of  such  prisoner,  in  pursuance  of  this  act, 
shall  be  a  sufficient  warrant  for  the  granting  of  such 
sequestration,  without  any  writ  or  other  proceed* 
inga  to  authorise  the  same ;  and  such  sequestration 
shall,  accordingly,  be  issued,  as  the  same  might 
havp  been  upon  any  writ  of  levari  facias^  founded 
upon  any  judgment  against  such  prisoner." 
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pointed,  a  particular  creditor  might  obtain  a 
sequestration  for  bis  private  debt,  to  the 
prejudice  of  the  general  body— ^stAop  v. 
Hatch  (2).  The  language  of  the  corre- 
sponding section  (s.  28.)  of  7  Geo.  4.  c.  57. 
was  open  to  this  difficulty,  and  has  been 
expressly  altered  in  this  respect  by  the 
55th  section  of  the  present  statute. 

Sir  F,  Thesiger  and  T,  Jones,  contra. — 
The  only  persons  who  are  authorized  to 
apply  for  a  sequestration,  under  the  55  th 
section  of  the  I  &  2  Vict.  c.  110,  are  the 
assignee  or  assignees  of  the  estate  of  a  pri- 
soner, being  a  beneficed  clergyman,  who  act 
under  an  order  appointing  him  or  them  such 
assignee  or  assignees ;  for  in  the  absence  of 
such  an  order  of  appointment,  the  bishop  is 
not  warranted  in  granting  a  sequestration. 
It  is  submitted  that  there  is  no  such  order 
in  the  case  of  a  provisional  assignee,  and, 
therefore,  that  no  sequestration  can  issue 
upon  his  application.  The  provisional  as- 
signee is  a  standing  officer  of  the  Court, 
and  although,  by  the  87th  section,  a  vesting 
order  may  be  made  by  the  Court,  vesting 
the  estate  and  effects  of  the  prisoner  in 
him,  he  is  not  by  that  order  appointed  an 
assignee,  for  he  was  already  such.  On  the 
other  hand  a  general  or  creditors'  assignee 
has  no  existence  until  called  into  being  by 
the  order  of  the  Court  appointing  him  under 
the  45th  section.  It  is  only  to  such  an 
assignee  that  the  language  of  the  55th  sec- 
tion applies.  If  the  section  of  the  act  be 
looked  into,  it  will  be  found  that  almost 
universally,  when  the  provisional  assignee 
is  intended,  the  word  "  provisionar*  is  intro- 
duced, and  that,  where  the  word  *'  assignee" 
stands  without  qualification,  the  general  or 
creditors*  assignee  is  intended.  There  is 
no  hardship  in  the  construction  contended 
for ;  for  the  general  body  of  the  creditors 
can  always  protect  themselves  by  causing 
a  general  assignee  to  be  appointed.  With 
respect  to  the  case  of  Bishop  v.  Hatch,  all 
that  it  decided  was,  that,  under  the  7  Geo.  4. 
c.  57,  the  profits  of  a  benefice  did  not  pass 
under  the  general  assignment  to  the  as- 
signee. 

BoviU,  for  the  Bishop  of  Peterborough, 
asked  for  costs,  whichever  way  the  rule 
might  be  determined. 

(2)  1  Ad.  &  £1.  171  i  s.  0.  8  Law  J.  Rep.  (m.8.) 
K.B.  127. 


[In  the  course  of  the  argument  the  fol- 
lowing acts  of  parliament  were  referred  to : 
1  Geo.  4.  c.  1 19 ;  7  Geo.  4.  c.  57,  sections  11, 
14, 16, 17, 18, 19  and  20 ;  1  &  2  Vict.  c.  110, 
sections  23,  24,  35,  36,  37,  42,  45,  51,  53, 
54,  55,  62  and  63.] 

Cur,  adv,  vult, 

Patteson,  J.  now  (Dec.  12)  delivered 
judgment. — I  have  had  much  doubt  as  to  the 
proper  construction  of  the  55th  section  of 
the  Stat.  1  &  2  Vict.  c.  1 10,  on  which  this 
case  depends.  However,  on  the  fullest 
consideration  I  can  give  the  case,  I  am  of 
opinion  that  the  vesting  order,  as  it  is 
usually  called,  is  an  order  appointing  an 
assignee  of  the  prisoner,  in  pursuance  of  the 
act,  within  the  meaning  of  the  55th  sec- 
tion. The  object  of  that  section  is  to 
prevent  the  income  of  a  cleigyman  from 
being  taken  at  once  by  a  person  over 
whom  the  ecclesiastical  ordinary  woukl 
have  no  authority,  so  as  to  provide  for  the 
due  performance  of  the  services  of  the 
church,  in  which  the  parishioners  are  inter- 
ested, and  it  is  therefore  provided  that 
nothing  in  the  act  contained  shall  entitle 
the  assignee  to  the  income  of  a  clergyman  ; 
provided  always,  that  it  shall  be  lawful  for 
such  assignee  to  obtain  a  sequestration, 
''and  the  order  appointing  an  assignee  or 
assignees  of  such  prisoner,  in  pursuance  of 
this  act,  shall  be  a  sufficient  warrant  for  the 
granting  of  such  sequestration."  It  is 
remarkable  that  this  is  the  only  section 
throughout  the  act,  in  which  the  words 
**  order  appointing  an  assignee"  are  to  be 
found.  The  vesting  of  the  estate  of  the  pri- 
soner in  the  provisional  assignee  is  to  be 
by  order,  and  that  order  cannot  be  directed 
to  any  other  person,  so  that  there  is  no 
selection  by  the  Court,  and  in  some  sense 
no  appointment  of  the  person  to  be  assignee ; 
but  still  the  provisional  assignee  is  not 
assignee  at  all  of  any  individual  prisoner 
until  an  order  of  the  Court  vesting  the 
effects  of  such  prisoner  in  him  is  made. 
The  vesting  order,  therefore,  does  in  some 
sense  appoint  the  provisional  assignee  to  be 
assignee  of  the  prisoner  in  respect  of  whose 
effects  it  is  made.  The  45th  section  exn« 
powers  the  Court,  but  does  not  require  it,  to 
appoint  a  general  assignee  or  assignees,  and. 
provides  Uiat  where  the  appointment  ha$ 
been  made  and  accepted,  the  effects  of  tho 
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prisoner  shall  by  virtue  of  such  apptnni^ 
maU  Test  in  the  said  assignee  or  assignees, 
without  conveyance  from  the  provisional 
assignee.  This  section  does  not  direct  the 
appQintment  to  be  by  order  of  the  Court; 
and  it  is  remarkable  that  wherever  in  the 
act  that  appointment  is  refirarred  to,  the 
vord  '*  appointment"  only  is  used,  and  not 
tbe  words  **  order  of  appointment,"  or 
**  Older  appointing,"  except  only  in  the 
55tfa  section,  which  is  in  question.  The 
disdnctiou  between  an  order  and  an  appoint- 
ncnt  is  only  marked  in  the  45th  section. 
It  is  true,  that  different  powers  are  given 
to  the  provisional  assignee  and  the  general 
assignee  by  the  different  sections  ;  and  thst 
for  the  most  part,  the  words  "  provisional 
assignee*'  are  used  where  that  officer  is 
intended,  and  the  word  ''assignee"  only 
where  the  creditors'  assignee  is  intended. 
Yet  this  is  not  invariably  so,  for  both  are 
manifestly  included  in  the  word  *'  assignee" 
in  several  sections  (see  sections  49,  62,  63, 
snd  others) ;  whereas  in  other  sections  the 
words  *'  provisional  or  other  assignee"  are 
used.  Other  comments  on  the  one  side 
aad  the  other  might  easily  be  made  on  the 
words  of  the  different  sections  of  this  act. 
I  do  not  rely  on  such  arguments,  although  I 
have  anxiously  examined  the  language  of 
tiie  aet  to  see  if  it  was  possible  to  draw 
any  condusive  argument  from  it. 

The  argument  which  weighs  with  me  is 
tins,  that  the  main  scope  and  object  of 
the  act  is  to  divide  the  insolvent's  property 
rsteably  among  his  creditors,  and  that  this 
object  will  best  be  effectuated  by  such  a 
construction  of  the  55th  and  other  sections 
»  win  not  give  an  opportunity  for  any 
F^rdcttlar  creditor  to  intervene  and  obtain 
»  preference  over  others.  I  see  nothing  in 
that  section  indicating  any  intention  to  dis- 
tingoirii  between  the  provisional  and  general 
ass^ee,  and  I  see  no  sort  of  reason  for 
fodi  distinction.  The  words  of  the  section 
Be  large  enough  to  include  both,  and  the 
fSEticular  object  of  the  section  is  quite 
beside  any  such  distinction. 

Upon  the  whole,  I  am  of  opinion,  that 
the  vesting  order  is  an  order  appointing  an 
aa^nee  of  such  prisoner,  and  that  this 
mle  most  be  discharged  with  costs  to  the 
provkaonal  assignee  and  the  Bishop. 

Rule  discharged. 


1846.  /THE      CHURCHWARDENS       AND 
July  8.  J        OVERSEERS   OF   THE   PARISH 

1847.  J        OP      ST.      NICHOLAS,      DEPT- 
Dec.  11.  \       FORD,   V,   SKBTCHLEY. 

Charity — Lands  "  belonging  to  the  parish" 
—Stat.  59  Geo.  3.  c.  l2.'^Existing  Trus- 
tees— Churchwardens  and  Overseers — SfC" 
cific  Trust. 

Lands  were  conveyed  in  1749  to  A*  and 
B,  their  heirs,  ^c,  tfpon  trust  to  permit  and 
suffer  the  churchwardens  and  overseers  of 
D.  to  receive  the  rents  and  profits  to  and 
for  the  use  and  benefit  of  the  poor  of  the 
parish  of  2),  with  power  to  appoint  new 
trustees  and  to  grant  leases  for  twenty-one 
years;  and  the  power  of  the  trustees  was 
extended  and  their  title  confirmed  by  local 
acts ;  by  the  operation  of  which  and  by  con- 
veyances under  the  powers  of  the  original 
deed  of  trust,  the  legal  estate  was  vested  in 
known  existing  trustees : — Held,  first,  that 
the  nature  of  the  trust  was  not  special,  so 
as  to  prevent  the  operation  of  the  statute 
59  Geo,  3.  c.  12.  s.  17;  secondly,  that  the 
words  of  the  17 th  section  of  that  act  were 
imperative,  and  not  merely  enabling,  in  cases 
to  which  it  was  applicable.  But  held,  lastly, 
that  in  cases  in  which  there  were  known 
living  trustees,  section  17.  did  not  contain 
words  sufficiently  strong  to  divest  the  legal 
estate  from  such  trustees,  and  that  property 
so  circumstanced  could  not  be  considered  as 
'*  belonging  to  the  parish"  within  the  mean^ 
>^  o/  the  statute  {overruling  Rumball  v. 
Munt,  15  Law  J.  Rep.  (n.s.)  Q.B.  180). 

[For  the  report  of  the  above  case,  see 
17  Law  J.  Rep.  (n.s.)  M.C.  p.  17.] 


1845 
Jan 
June 


J45.    ^  J 
.30;  V" 
le  8.  3 


the  matter  o/the  appledore 

TITHE  commutation. 


Tithes — Apportionment  of  Rent-charge, 
under  6^7  Will.  4.  c.  71— Probability  of 
Change  of  Cultivation — Prohibition. 

In  the  parish  of  A.  in  Kent,  there  were 
marsh  and  other  ancient  pasture  lands, 
arable  lands,  and  woodlands;  there  was 
a  modus  of  \s.  per  acre,  payable  to  the 
vicar,  for  all  tithes  except  those  of  corn 
and    grain^    the    woodland    being   exempt 
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frwa  tithe  hy  custom.  The  Tithe  Ccmmis- 
eioner  awarded  a  rent-charge  to  the  rector 
and  vicar,  in  respect  of  the  tithe  and  mo- 
duses,  and  the  award  was  confirmed  under 
6  4-  7  Will  4.C.1US.  52  (1).     The  valuer, 

(1)  Stat  6  &  7  Will.  4.  o.  71.  s.  88.  Mscts 
'*  That  M  ioon  as  maj  be  after  tiieoliooaiiig  of  such 
raluer  or  raluera"  (aeet.  82.)  (in  eaaet  where 
parochial  agreements  are  entered  into),  **  and  after 
the  oonfinnation  of  the  said  agreement,  the  yaluer 
or  yalners  so  chosen  shall  apportion  the  total  snm 
agreed  to  be  paid  by  way  of  rent-oharge  inatead  of 
tithes,  and  the  expenses  of  the  apportiooment, 
■moogat  the  seversl  lands  in  the  said  parish,  accord- 
ing to  such  principles  of  apportionment  as  shall  be 
agreed  apon  at  the  meeting  at  which  the  rahier  or 
Tsluers  shall  be  chosen,  or  if  no  principles  shsll 
be  then  agreed  opon  for  the  guidance  of  tne  Talner 
or  raloera,  then,  having  regard  to  the  arerage 
titheable  produce  and  productive  quality  of  the 
lands,  sccording  to  his  or  their  discretion  end 
judgment,  but  subject  in  each  case  to  the  proTisioos 
nereinafter  oontained,  and  so  that  in  eadi  case  the 
aererid  lands  shall  have  the  full  benefit  of  every 
modna  and  composition  real,  prescriptive  sod  cus- 
tomary payment,  and  of  every  exemption  from  or 
non-liability  to  tithes  relsting  to  the  ssid  lands 
respectively,  and  having  regard  to  the  aeveral  tithea 
to  which  the  said  lands  are  severally  liable ;  pro- 
Tided  that  it  shall  be  lawful  for  the  said  valuers, 
when  an  even  number  is  chosen,  by  any  writing 
under  their  hands,  to  appoint  an  umpire  before 
they  proceed  upon  the  business  of  such  apportion- 
ment, and  the  oecision  of  the  umpire  on  the  ques- 
tions in  difference  between  the  valuers  shall  be 
binding  on  them,  and  shall  be  adopted  by  them  in 
the  apportionment*' 

Sect  S6,  enacts  <<That  after  the  lat  day  of 
October  1838,  the  Commissioners  shall  proceed  in 
manner  hereinafter  mentioned,  at  such  time  and  in 
such  order  as  to  them  shall  seem  fit,  either  by 
themselves  or  by  some  assistant  Commissioner,  to 
aacertain  and  award  the  total  aums  to  be  paid  by 
way  of  rent-charge,  inatead  of  the  tithes  of  every 
parish  in  England  and  Wales,  in  which  no  sach 
agreement  binding  upon  the  whole  parish  as  afore  • 
said  shall  have  been  made  and  confirmed  as  afore- 
ssid."    (Sections  18,  21,27.) 

Sect  87.  enacu  '*That  in  every  case  in  which 
the  Commissioners  shall  intend  making  such 
award,'*  notice  shsll  be  given,  &c.;  and  after 
twenty-one  days  from  such  notice,  **  the  Commis- 
sioners or  some  assistant  Commissioner  shall,  ex- 
cept in  the  caaea  for  which  provision  is  hereinafter 
made,  proceed  to  ascertain  the  clear  average  value 
(after  making  all  juat  deductions  on  account  of  the 
expenaea  of  collecting,  preparing  for  sale,  and 
marketing  where  sach  tithes  have  been  taken  in 
kind,)  of  the  tithes  of  the  said  pariah,  according  to 
the  average  of  seven  years  preceding  Michaelmas 
in  the  year  1 886 :  Provided  that  if  during  the  aaid 
period  of  seven  years,  or  any  part  thereof,  the  said 
tithea  or  any  part  thereof  shall  hav«  been  com- 
pounded for,  or  demised  to  the  owner  or  occupier 
of  any  of  the  aaid  landa  in  consideration  of  any  rent 
or  payment  instead  of  tithea,  the  amount  of  such 


appointed  under  section  SS,  in'his  appoftion- 

ment,  charged  certain  of  the  ancient  pasture 

lands,  not  only  with  the  amount  payable  in 

respect  of  the  modus,  but  with  afiriherpay' 

ment  of  1«.  per  acre  to  the  rector;  in  pari  of 

the  rent-charge  awarded  to  him  in  Ueu  of  the 

tithes  of  com  and  grain,  on  the  ground  that 

there  was  a  probability  of  such  pasture  lands 

being,  at  a  future  period,  converted  inio 

tillage;  and  it  appeared  thai,  in  point  of 

fact,  lands  within  the  same  dietriet  had 

within  living  memory  been  ptouyh^.     Ob' 

jections  having  been  made  before  the  Com* 

missioners  to  this  apportionment,   both  dn 

principle  and  on  the  facts,  they  heard  ihe 

evidence,  and  decided  that  they  would  eon" 

firm  the  apportionment,  if  they  were  not 

forbidden  by  a  superior  court.     On  0notion 

for  a  prohibition,— Held,  firH^  that  it  did 

not  lie,  the  Commissioners  having  aeted  witkin 

their  jurisdiction.  Secondly,  that  the  app&r^ 

tionment  was  correct  in  principle. 


eomposition,  or  rent,  or  sum  agreod  to  be  paid 
instesd,  shall  be  taken  as  the  clear  value  of  the 
tithea  included  in  auch  composition,  demise,  or 
agreement  during  the  time  for  which  the  same 
shsU  have  been  made  ;  and  the  CsHunMnonen  or 
aasiatant  Commisaioner  ahall  award  the  average 
annual  value  of  the  aaid  aeven  years  so  ascertained 
as  the  sum  to  be  taken  for  calculating  the  rent- 
charge  to  be  paid  aa  a  permanent  commutation  of 
die  said  tithes." 

Sect.  44.  enacta,  "  That  if  any  modus  or  opm- 
position  real,  or  prescriptive  or  customary  payment, 
shall  be  payable  instead  of  the  tithes  of  an  v  of  (he 
lands  or  produce  thereof  in  the  ssid  panab,  the 
Commiasionera  or  aasistant  Commissioner  abaU  in 
such  case  estimste  the  amount  of  such  modus,  com- 
position or  payment  as  the  value  of  the  tithea  pay- 
able in  respect  of  such  laoda  or  produce  respec- 
tively, and  shall  add  the  amount  thereof  to  the 
value  of  the  other  tithea  of  the  pariah  asoaruined 
aa  aforesaid,  and  shall  also  make  due  allowance  for 
all  exemptions  from  or  non-liability  to  tithes  of  any 
lands,  or  any  part  of  the  produce  of  such  lands." 

Sections  51.  snd  52.  provide  for  hearing  the  objec- 
tions to,  and  for  the  conftrmation  of  the  awsrd. 

Sect  58.  enacta,  "  That  aa  soon  ss  the  Commis- 
sioners shall  have  confirmed  any  such  award,  they 
shall  call  a  parochial  meeting  for  the  purpose  of 

sppointing  valuers and  the  valuers  so  choaeii. 

shall  act  with  the  aame  powers,  and  be  aubjeet  to 
the  same  proviaions  aa  if  the  rent-chsrge  ao  awarded 
had  been  agreed  to  at  a  parochial  meeting  of  th«» 
landowners,  &o.,  and  the  valuera  had  been  there- 
upon chosen  aa  aforesaid."     (Sect  38.) 

It  appeared  by  the  affidavit  of  the  valuer  that  no 
principles  were  laid  down  for  his  guidsnce. 

It  turther  appeared  by  the  affidavita  on  botli 
sides,  that  there  waa  no  appreciable  probability  oC 
the  woodland  being  grubbed  up  for  tfllage. 
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A  nile  had  been  obtained,  in  Michadmas 
ttnn  1844,  calling  upon  the  Tithe  Commis- 
nonen  tor  England   and  Wales  to  shew 
eiiue  why  a  writ  of  prohibition  should  not 
iarae  to  prohibit  them  from  confirming  the 
isitniiDeDt  of  apportionment  of  the  rent-i 
duigM  of  the  parish  of  Appledore  in  Kent. 
It  WIS  ordered  by  the  rule   that  notice 
Ihereof  should  be  ^ven  to  the  attorney  for 
the  landowsecs  of  the  said  parish,  and  to 
the  ifflpropriator  and  his  lessee,  and  the 
vicar  of  the  aaid  parish*  The  following  facts 
^ypeaied  on  affidavits  for  and  against  the 
role:— The   parish  of  Appledore,  in  the 
Weald  of  Kent,  lies  paxtly  in   Romney 
Umhf  and  partly  on  uplands  adjoining, 
sod  coropriaes  about  474  acres  of  arable 
kad,  3,209  of  pasture  or  meadow,  and  sixty- 
eight  of  woodland,    besides  glebe  lands, 
waste,  &c.     By  custom  no  tithes  are  pay- 
able in  the  district  of  the  Weald  for  wood- 
land.   The  tithes  of  com  and  grain  in  the 
parish  are  payable  in  kind,  and  belong  to 
the  Archbishop  of  Canterbury,  who  is  the 
impiDpriate  rector,  and  to  his  lessees.     No 
other  tithes  in  the  parish  are  payable  in 
iind;  but    moduses  of  6d,  and    Is.  per 
acre  aie  paid  to  the  vicar  in  lieu  of  all 
tithes,  except  Uiose  of  com   and  grain. 
The  assistant  Tithe  Commissioner  made 
his  award  (September  2nd,  1841),  fixing 
the  annual    sum  of   210^.   as  the  rent* 
chai^  payable  to  the  Archbishop  or  his 
lessees,  in  lieu  of  the  tithes  of  com  and 
grain,  and  9SL  8s.  4d,  as  the  rent-charge 
payable  to  the  vicar,  in  lieu  of  all  vicarial 
tithes    and    moduses.     The  charges  were 
axertained  according  to  the  average  value 
of  the  tithes  of  corn  and  grain,  and  the 
ttooont    of  the  moduses  respectively  re- 
ceived in  the  parish  for  seven  years  pre- 
ceding Christmas    1835.     The   Commis- 
ooners  confirmed  the  award. 

It  appeared,  in  point  of  fact,  and  was 
fovnd  by  the  award,  that  the  pasture  lands 
in  the  parish  of  Appledore  are,  for  the  most 
part,  ancient  pasture  or  meadow,  particn- 
Isrly  those  in  Romney  Marsh,  which  have 
been  in  grass  from  time  immemorial.  The 
I>ean  and  Chapter  of  Canterbury  are  the 
owners  of  107  acres  of  pasture  land  in  the 
ntaiih,  which  are  known  by  the  name  of 
Mean  Lands,  and  are  demised  by  them  to 
Sir  John  E.  Uoneywood,  by  lease,  dated  the 
^Oth  of  June  1842,  for  twenty-one  years, 


renewable  in  the  usual  manner,  at  the  yearly 
rent  of  102.  10s.  A  modus  of  Is.  per  acre 
had  been  immemorially  paid  to  the  vicar  for 
the  tithes  of  these  lands,  and  no  other  tithe, 
or  payment  in  lieu  of  tithe,  whatsoever. 

After  confirmation  of  the -award,  a  valuer 
was  appointed  under  section  53,  who  made 
an  apportionment  of  the  rent-charge  among 
the  lands  in  the  parish,  and  therein  charged 
part  of  the  immemorial  pasture  lands,  in- 
cluding those  demised  to  Sir  J.  E.  Honey- 
wood,  not  only  with  the  amount  of  the 
moduses,  but  with  a  further  sum  of  la. 
per  acre  to  be  paid  to  the  impropriate  rector 
or  his  lessees,  as  part  of  the  gross  rent- 
charge  of  210/.,  awarded  in  lieu  of  the 
tithes  of  com  and  grain. 

Sir  J.  E.  Honeywood  and  other  land- 
owners, objecting  to  the  apportionment,  were 
heard  before  two  assistant  Commissioners, 
at  meetings  called  for  the  purpose,  under 
section  61,  and  contended  ihat  the  valuer 
had  no  jurisdiction  or  power  to  charge  the 
pasture  lands  with  any  sum  beyond  the 
amount  of  the  moduses.  The  valuer  con- 
tended, that  he  had  pursued  the  directions 
of  the  Tithe  Commutation  Act,  and  appoi^ 
tioned,  in  the  cases  objected  to,  accord- 
ing to  the  average  produce  and  productive 
quality  of  the  lands ;  and  where  it  seemed 
to  him  that  the  productive  quality  admitted 
of  its  being  arable,  and  there  was  a  reason- 
able probability  of  the  grass  being  so  con- 
verted into  arable,  he  had  fixed,  in  respect 
of  such  probability,  a  small  portion  of  the 
rectorial  rent-charge  on  such  lands  accord- 
ingly. Evidence  was  adduced,  on  the  part 
of  Sir  J.  E.  Honeywood,  to  shew  that  the  pas- 
ture land  in  the  marsh  was  not  likely  to  be 
converted  into  arable,  and  that  breiJiing  it 
up  for  that  purpose  would  not  be  advanta- 
geous ;  but  the  owners  of  arable  land,  who 
were  satisfied  with  the  apportionment,  pro- 
duced evidence  to  a  contrary  effect.  The 
Assistant  Tithe  Commissioners  were  of 
opinion  that  the  apportionment  was  made 
on  just  principles,  and  then  reported  to  the 
Tithe  Commissioners  accordingly ;  but,  on 
the  request  of  the  objectors,  the  parties  wero 
finally  heard  (the  24th  of  May  1844)  at 
Somerset  House,  before  the  Tithe  Commis- 
sioners themselves,  who  (referring  to  the 
evidence  taken  by  the  assistant  Commis- 
sioners) gave  a  written  judgment  (which 
was  annexed  to  the  affidavits)  in  favour  of 
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the  appbrdonment ;  and  as  that  judgment 
emhodies  the  facts  proved,  and  the  argu- 
ments adduced  before  the  Commissioners, 
and  which  were  further  deposed  to  in  the 
affidavits  for  and  against  the  rule,  it  is  given 
at  length. 

'*  In  the  case  of  Appledore  we  have 
three  parties  complaining  of  the  appor- 
tionment— one  party  complains  that  the 
apportionment  has  not  given  the  full  benefit 
of  a  modus  to  the  owner  of  grounds  of 
which  that  modus  protects  all  the  produce, 
except  corn  and  grain.  This  is  a  parochial 
modus,  and  would  in  the  same  manner 
protect  the  lands  actually  arable  if  they 
^rew  other  produce  than  com  and  grain. 
In  cases  where  it  is  clearly  improbable  that 
the  grass  lands  will  ever  be  ploughed  up, 
we  think  the  amount  of  the  modus  only 
ought  to  be  apportioned  on  them ;  but  in 
this  case  we  are  of  opinion  that  the  appor- 
tioner,  in  the  execution  of  his  duty  of  allow- 
ing the  full  benefit  of  this  modus  to  all  the 
parties  entitled  to  it,  was  justified  in  laying  a 
small  sum  in  addition  to  the  modus  on  lands 
actually  in  grass,  and  that  the  owners  of 
the  lands  now  in  grass  get  their  full  share  of 
the  benefit  of  this  modus,  when  they  are 
protected  from  ever  paying  more  than  the 
modus,  with  a  very  slight  addition,  what- 
ever may  be  the  future  produce  of  their  soil. 
The  second  party  complains  that  his  lands 
can  never  be  ploughed  up,  or  produce  com 
or  grain,  and  therefore  ought  not  to  be 
charged,  permanently,  with  anything  more 
than  the  modus  it  is  to  be  protected  by  when 
in  grass.  He  states  that  his  lands  can  never 
be  ploughed  up :  first,  because  he  holds 
under  a  lease  from  the  Dean  and  Chapter  of 
Canterbury,  which  makes  it  penal  in  him  to 
plough  without  their  licence ;  and,  secondly, 
because  such  licence  can  never  legally  be 
given,  since  that  supposes  the  dean  and 
chapter  to  be  parties  to  waste.  We  assume 
waste  to  be  the  doing  some  act  which  is 
prejudicial  to  the  inheritance.  On  the  evi- 
dence before  us,  we  believe  that  there  are 
qualities  of  land  in  Appledore,  the  ploughing 
up  a  portion  of  which  would  add  to  the  per- 
manent value  of  the  estate ;  and  we  are  not 
disposed  to  consider  such  an  operation  ne- 
cessarily waste.  It  would  be  waste,  perhaps, 
in  the  tenant  to  plough  up  without  licence ; 
but  when  he  ploughs  up  with  the  deliberate 
licence  of  the  lessor,  it  ceases,  it  appears  to 


us,  under  such  circumstances,  to  be  waste. 
It  is  contended  that  the  dean  and  chapter 
have  no  right  to  grant  such  licence.    It  has 
not  been  made  clear  to  us  that  a  licence 
granted  under  such  circumstances,  in  whicli 
the  inheritance  would  be  benefited,  and  not 
injured,  is  an  illegal  licence  when  granted 
by  a  dean  and  chapter.     And,  as  the  law  is 
not  clear  as  to  its  being  illegal,  a  long  and, 
as  far  as  it  appears  to   us,  unquestioned 
practice  can  be  adduced  in  favour  of  its 
legality.  It  is  not  disputed  that  the  tenants 
of  the  dean  and  chapter  have  been  in  the 
habit  of  ploughing  under  licence  from  their 
lessors.     We  decide,  therefore,  that  if  an 
addition  to  the  modus  was  proper  on  other 
grounds,  it  was  not  improper  simply  because 
the  lands  were  held  under  the  Dean  and 
Chapter  of  Canterbury  by  a  lease  which 
made  it  penal  to  plough  without  their  licence. 
Sir  John  Honeywood,  a  third  party,  com- 
plains, that,  supposing  the  preceding  ques- 
tions disposed  of,  still  no  addition  to  the 
modus  ought  to  be  apportioned  on  his  lands, 
because  from  their  quality  and  position  it 
is  grossly  improbable  that  they  will  ever  be 
ploughed,  or  had  the  Tithe  Act  not  passed, 
would  ever  have  produced  any   titheable 
produce  not  covered  by  the  modus.  On  this 
point  a  great  body  of  evidence  was  produced 
before  the  assistant  Commissioners,  of  which 
their  minutes  are  now  before  us.     It  con- 
sists of  testimony  as  to  opinion,  and  testi- 
mony as  to  facts.     The  testimony  as  to 
opinion  appears  to  us  to  be  pretty  equally 
balanced:  witnesses,  many  of  them    well 
known  to  us  as  men  of  skill  and  character, 
have   deposed,  some  that  they  believe   it 
grossly  improbable  that  any  part  of  Rom- 
ney  Marsh  will  ever  be  ploughed  up ;  others 
that  they  consider  it  highly  probable  that  a 
portion  of  it,  of  a  peculiar  quality  and  de- 
scription, will  be  ploughed  up.     If  we  put 
aside,  however,  these  conflicting  opinions, 
and  look  only  to  the  testimony  as  to  facts, 
it  appears  to  us  to  be  clearly  established 
that  there  is  a  portion  of  Romney  Marsh, 
not  a  very  large  one  perhaps,  which  it  is 
found  desirable  and  profitable  to  plough  up  ; 
that  there  is  a  tendency  to  plough,  distinctly 
established,   now;  and  that  tendency  be- 
comes greater  whenever  the  tithe  commuta- 
tion is  finally  settled,  and  the  fear  of  titbe 
in  kind  got  rid  of.     It  further  appears  to  us 
that  that  portion  of  Sir  John  Honeywood's 
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eitate  to  which  the'apportioner  has  assigned 
•  rent*charge  in  addition  to  the  modus  is, 
ibr  its  quality  and  position,  to  he  ranked 
among  the  lands  which  there  is  a  tendency 
in  the  marsh  to  plough.  The  addition  made 
to  the  modus  might  be  in  excess ;  but  we 
were  not  called  upon  to  examine  that :  it  was 
admitted  that,  if  any  addition  at  all  was  to 
be  made  to  the  modus,  the  addition  actually 
made  was  not  unreasonable  in  amount. 
Taking  the  whole  case  therefore  into  consi- 
deration, we  shall  confirm  the  apportion- 
ment, if  we  are  not  forbidden  to  do  so  by  a 
superior  court." 

Sir  F,  Thedger  and  BuUer^  for  the 
Tithe  Commissioners. — The  Tithe  Com- 
missionerB  do  not  wish  to  object  that  pro- 
hibition will  not  lie ;  but  they  contend  that 
they  have  exercised  a  discretion  given  them 
by  the  act,  and  that  the  owners  of  the  pasture 
hmd  cannot  be  considered  aggrieved.  Sup- 
pose they  broke  up  the  pasture  land  imme- 
diately liter  the  award,  they  would  have  to 
pay  tkhe  in  kind. 

[CoLERiDOB,  J. — Sect.  33.  provides,  that 
the  lands  shall  have  the  full  benefit  of  every 
modns,  &c.  and  of  every  exemption  from 
a  noii-Uability  to  tithes.] 

The  conversion  of  pasture  into  arable 
most  be  taken  for  the  purpose  of  the  argu- 
ment to  be  beneficial ;  and  after  the  case  of 
The  Duke  of  St.  Albans  v.  Skifworth{V) 
h  cannot  be  contended  to  be  waste— -Co. 
Liu.  p.  53,  h;  and  die  lessee  under  the  dean 
and  chapter  of  Canterbury  might  so  convert 
it  with  the  consent  of  the  lessors.  An 
ccdesiastical  corporation  aggregate  is  not 
within  the statatea — Marlbridge  (52  Hen.  8. 
c  2Z\  Gloucester  (6  Edw.  1.  c.  5),  West- 
taoffeland(l  stat.  13  Edw.  1.  c.  52).  As 
to  waste,  the  dean  and  chapter  would  not  be 
liaUe — The  Dean  and  Chapter  of  Worcei" 
tir'e  case{2). 

[Lord  Denm an,  C.J. — It  is  very  doubt- 
fii)  whether  vre  can  interfere  by  prohibition.] 

The  Tithe  Commissioners  are  desirous  of 
having  the  opinion  of  this  Court. 

HM^h  HiUf  for  the  arable  landowners.— 
Prohibition  does  not  lie;  and  if  there  be 
any  donbt  on  that  point,  the  Court  will 
order  the  parties  to  declare  in  prohibition. 
The  d$th  section  takes  away  the  certiorari^ 
and  the  45th  section  gives  a  particular  mode 

(l>  14  Uw  J.  Rep.  (n.b.)  Chnnc.  247. 
<2}  6  Rep.  97,  a. 


of  appeal,  with  the  sole  and  exclusive  juris- 
diction, to  a  particular  tribunal.  To  grant 
a  prohibition  would  be  to  repeal  these 
clauses  in  the  act  of  parliament — The  King 
V.  Higgins{S),  Griffin  v.  Ellis  {^\  Hall  v. 

(3)  The  King  v,  Higgins. — In  Michaelmas  Term 
1843,— 

Sir  G,  Leufin  had  obtained  a  rule  calling  on  the 
Justices  of  Herefordshire  to  shew  cause  why  a  writ 
of  prohibition  should  not  issue  to  restrain  them  from 
further  proceeding  on  a  conviction  of  one  Higgins, 
for  unlawfully  taking  fish  in  water  in  which  £.  B. 
had  a  private  right  of  fishery.  It  appeared  by  the 
affidavits,  that  Higgins  being  brought  before  the 
magistrates  on  a  charge  of  unlawfully  fishing  in 
a  private  fishery,  under  the  statute  7  &  8  Geo.  4. 
c.  89.  8.  4,  claimed  a  right  to  fish  in  the  water  in 
question :  first,  as  being  a  public  fishery ;  secondly, 
as  having  a  right  to  fish  there,  as  being  a  copy- 
holder. The  magistrates  proceeded  to  hear  the 
case,  and  fined  him  in  30c.,  and  costs,  refusing  to 
go  into  evidence  as  to  the  right  claimed  by  him,  and 
not  requiring  £.  B.  to  produce  his  title-deeds,  but 
proceeding  on  the  general  statements  of  witnesses 
as  to  his  right  to  the  fishery. 

Kelly  shewed  cause. — The  magistrates  had  ju- 
risdiction ;  and,  if  so,  prohibition  will  not  lie. 

The  Court  called  on — 

Lewin,  contr^ — The  statute  gives  no  power  of 
appeal,  and  provides  that  the  proceedings  shall  not 
be  removed  by  certiorari.  If  this  Court  will  not 
interfere  by  prohibition,  the  party  is  without  remedy 
— The  Queen  v.  Bumaby,  2  Lord  Raym.  900. 

[CoLBRiDOB,  J. — The  refusal  of  the  magistrates 
to  go  into  evidence  of  the  defendant's  right  to  fish 
might  amount  to  misconduct ;  but  how  does  it  afiect 
the  question  of  jurisdiction?] 

If  the  defendant  claimed  to  fish  as  of  right, 
the  Justices  had  no  jurisdiction  to  try  the  right; 
and  affidavits  may  be  used  to  shew  circumstances 
taking  away  their  jurisdiction — The  Queen  v.  SoUon, 
1  Q.B.  Rep.  66 ;  s.  c.  10  Law  J.  Rep.  (n.8.)  M.C.  49. 
In  The  Queen  v.  Bumaby,  which  was  a  similar  case 
Lord  Holt  says,  "  As  the  conviction  is  come  hither, 
no  prohibition  can  go ;  whereas,  upon  putting  in 
such  a  suggestion  as  this  while  the  conviction 
remained  below,  the  parties  might  have  a  prohibi- 
tion after  conviction  to  stay  the  Justices  from  pro- 
*ceeding  upon  it,  for  without  doubt  if  the  defendant 
had  but  a  colour  of  title  the  Justices  had  no  juris- 
diction in  the  cause." 

Lord  Den  man,  C.J. — Nobody  else  ever  said  it, 
and  I  should  doubt  very  much  if  Lord  Holt  ever 
did ;  and  if  he  did  say  so,  he  has  been  expressly 
overruled.  By  making  this  rule  absolute,  we  should 
in  efiect  repeal  the  clause  of  the  statute  which  takes 
away  the  certiorari, 

CoLBRiDGE,  J. — The  magistrates  are  to  inquire 
whether  the  party  did  unlawfully  fish ;  and  that  they 
have  done.  It  cannot  be  contended  that  they  had 
no  jurisdiction  to  inquire  into  this.  The  case  of 
The  Queen  v.  Bolton  does  not  apply. 

Rule  diichargedf  with  costs. 

(4)  11  Ad.  &  £1.  743  i  s.  c.  9  Law  J.  Rep.  (n.s.) 
Q.B. 127. 
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very  on  sale  or  return.  The  cause  came  on 
for  trial,  at  the  Sittings  at  Gruildhall  after 
Hilary  term  1843,  when  the  cause  and  all 
matters  in  difference  were  referred  to  an 
arbitrator.  Evidence  was  given  at  the  arbi- 
tration on  the  part  of  the  then  plaintiff  (the 
present  defendant  Samuel)  of  the  transaction 
on  Friday,  the  10th  of  September  1841,  and 
of  the  payment  of  5001.  for  the  stock  of 
watches,  &c.,  and  of  an  agreement  by 
C.  Rowlands,  that  he  would  be  responsible 
for  their  safety  as  long  as  they  were  left  on 
the  premises,  and  also  for  any  that  might 
be  subsequently  sent  there.  On  the  other 
hand,  the  then  defendant,  C.  Rowlands, 
called  various  witnesses  (most  of  them  being 
parties  subsequently  indicted)  who  swore 
that  Rowlands  had  said  that  he  would  not 
be  responsible  for  them  for  more  than 
twenty-four  hours,  and  that  they  could  not 
remain  on  the  premises  longer  than  that 
time,  as  he  was  to  give  up  the  premises  to 
one  Solomon  on  the  Monday  following; 
and  that  Samuel  had  promised  T.  Row* 
lands  10^.  per  cent,  on  all  that  should  be 
sold  before  Monday  morning.  And  it  was 
further  sworn  by  two  witnesses,  that  on  the 
Monday  following,  the  13th  of  September, 
the  pluntiff  (Samuel)  himself  came  and 
removed  the  goods.  The  arbitrator  in 
January  1844  made  his  award  in  favour 
of  Rowlands,  the  defendant  in  that  action. 
Mr.  Samuel  afterwards,  thinking  he  had 
reason  to  be  satisfied  that  he  wi|s  at  Brighton 
from  the  time  of  the  sale  on  the  Friday  until 
the  Wednesday  following  (the  15th  of  Sep- 
tember), and  consequently,  that  he  could 
not  have  removed  the  goods  on  the  Monday, 
charged  the  now  plaintiff  and  his  witnesses 
with  conspiring  to  defraud  him  and  to  im- 
pose on  the  arbitrator.  An  indictment  was 
accordingly  preferred  at  the  Central  Criminal 
Court  against  Mr.  C.  Rowlands  and  the  other 
parties  already  mentioned :  the  substance  of 
which  indictment  is  set  out  in  the  declaration 
in  this  cause. 

The  indictment  was  afterwards  removed 
by  certiorari  into  this  court,  and  came  on 
for  trial  at  the  Sittings  after  Michaelmas 
term  1844,  when  the  defendants  were  ac- 
quitted ;  and  the  present  action  was  com- 
menced in  June  1845. 

On  the  trial  of  the  present  action,  evidence 
was  called  to  prove  what  took  place  at  the 


reference,  and  also  at  the  trial  of  the  indict- 
ment, and  a  friend  of  Samuel  deposed  to 
the  fact  that  Mr.  Samuel  was  at  Brighton 
from  Friday  the  10th  to  Wednesday  the 
Idth  of  September. 

The  witness,  D.  Rowlands,  was  also 
called  for  the  plaintiff,  who  deposed  that  he 
was  assistant  to  the  plaintiff,  C.  Rowlands, 
and  that  about  three  weeks  after  the  10th 
of  September  1841,  he  saw  Samuel  at 
Rowland's  shop  in  Regent  Street,  that  C. 
Rowlands  said,  "  I  understand  that  you  and 
my  son  Thomas  are  doing  business  toge- 
ther in  Leadenhall  Street."  Samuel  said 
they  were.  C.  Rowlands  said,  *'  Recollect 
it  is  not  my  business."  Samuel  said,  *'  I 
think  he  does  very  well,  and  I  would  trust 
him  to  1,000/."  C.  Rowlands  said,  '*  Re- 
collect I  must  have  my  rent,  whether  it  is 
his  business  or  yours :  take  care  and  keep 
the  accounts  regular ;  I  don't  consider  him 
one  of  the  brightest  of  us." 

It  was  further  proved  thai  the  costs  of 
the  defence  of  the  seven  defendants  in  the 
indictment  amounted  to  442/.  10s.  8d.,  the 
whole  of  which  had  been  paid  by  the  plain- 
tiff; and  with  respect  to  this  it  was  objected 
that  the  plaintiff  could  not  recover  aiore 
than  he  could  prove  to  have  been  incurred 
for  his  own  costs.  At  the  close  of  the  plain- 
tiff's case  it  was  contended,  on  behalf  of  the 
defendant,  that  there  was  no  evidence  of 
want  of  probable  cause.  The  Judge,  how* 
ever,  decided  that  there  was  evidence  to 
go  to  the  jury ;  and  witnesses  were  called 
for  the  defendant,  who  swore  that  Samuel 
was  at  Brighton  from  the  10th  till  after  the 
15th  of  September  1841,  and  that  at  that 
time  it  took  more  than  four  hours  to  pexform 
the  journey  from  Brighton  to  London,  and 
that  during  the  period  in  question  he  was 
not  absent  for  four  hours. 

The  learned  Judge  directed  the  jury  that 
there  were  two  questions  for  them.  Fiist, 
whether  there  was  any  fact  which  authorised 
Samuel  to  make  the  chai^  he  did.  That 
on  the  case  of  the  plaintiff  there  was,  in  his 
opinion,  absence  of  reasonable  and  probable 
cause.  That  the  defendant  bad,  however, 
called  witnesses,  and  it  was  for  them  to 
say,  on  the  facts,  whether  Mr.  Samuel  was 
proved  to  have  been  at  Brighton  the  whole 
of  Monday  the  18th.  If  so,  they  must 
find  for  the  defendant.     If  not,  they  were 
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to  S17,  on  the  whole  case,  whether  Samuel 
acted  bond  fide  or  maliciously,  and  that 
malioe  wonld  include  an  attempt  to  extort 
moaey  hj  means  of  threats  of  a  criminal 
diaige;  and  that  thej  might  give  the 
amount  of  the  bill  of  costs  of  defending  the 
indictment  if  the  bill  was  a  fait  one.  The 
jury  having  returned  a  verdict  for  the  plain- 
tifi;  damages  9002., — 

Momlagm  Chambers  moved  for  a  new  trials 
00  the  gmmd  of  misdirBction.— There  were 
ttveral  cncumstances  in  this  case  whidi 
wDuid  have  been  good  ground  for  finding 
that  the  defendant  had  reasonable  and  pro- 
bable cauae  for  the  indictment.  First,  if 
Mr.  Samuel  was  at  Brighton  the  whole  of 
the  ISthf  or  during  so  much  of  that  day  as 
would  have  rendered  it  impossible  for  him 
to  have  been  in  London,  that  no  doubt 
would  have  been  reasonable  and  probable 
cauae.  This  the  Judge  left  to  the  jury ;  but 
be  should  have  further  directed  them  to  con« 
sider  whether  he  could  have  been  in  London 
at  the  time  the  goods  were  taken.  But, 
aeeondly,  if  Mr.  Samuel  had  good  reason 
for  a  ioud  fide  belief,  and  did  band  fide 
bdieve  that  he  was  not  in  London  on  the 
Monday,  that  would  be  reraonable  and 
prohable  cause.  Thirdly,  if  Samuel  believed 
^lat  Mr.  Rowlands  intentionally  concealed 
60m  him  that  hia  son  was  not  to  be  trusted, 
aad  thereby  induced  Samuel  to  leave  the 
froods  in  his  custody,  this  was  also  reason- 
able and  probable  cause  for  indicting  for  a 
coispiney  to  defraud.  Fourthly,  if  Mr. 
Rowlands  did  intentionally  conceal  the  bad 
cbaiaeter  (of  which  th^re  was  no  doubt)  of 
bk  BOB  Tliomas,  and  intended  to  deceive 
Sttmel,  when  he  said  "  he  is  not  one  of  the 
brightest  of  us,"  that  would  also  be  reason- 
able and  probable  cause.  The  Judge  should 
have  1^  to  the  jury  every  iact  that  would 
asKinnt  to  reasonable  and  probable  cause, 
and  then  have  taken  their  opinion  as  to  those 
facts— Pamoja  V.  WiU4anu{l).  Fifthly, 
tke  jury  should  not  have  been  directed  to 
pft  tbe  costs  incurred  by  all  the  seven 
defendants  in  the  indictment  as  damages 
in  an  action  brought  by  one  of  them.  No 
liability  to  pay  the  whole,  by  the  present 
pUnttf;  was  made  out;   and  he  cannot 

M)  2  C2.B.  lUp.  191 ',  8. 0. 10  Law  J.  R«p.*(N.s.) 


recover  as  damages  what  he  paid  as  a  vo- 
lunteer. 

Lord  Dbnman,  C.J. — On  the  question 
of  absence  of  reasonable  and  probable  cause, 
I  cannot  say  that  I  entirely  concur  in  the 
judgment  in  Panton  v.  fViliiame.  Great 
difficulties  are  thrown  on  Judges  by  the 
decision  in  that  case.  I  think  it  is  for  the 
Judge  to  tell  the  jury  whether  or  not  the 
facts  alleged  by  the  defendant,  in  answer  to 
an  action,  amount  to  reasonable  and  probable 
cause.^  He  must  do  this  on  a  review  of  all 
the  circumstances ;  and  it  seems  to  me  impos- 
sible to  lay  down  any  general  law  or  rule  by 
which  he  is  to  be  guided  in  each  particular 
case.  That  which  would  be  strong  evidence 
as  against  persons  in  one  condition  or  state 
of  circumstances  might  be  no  evidence  at 
all  in  another.  I  think,  therefore,  we  must 
look  to  the  circumstances  of  each  par- 
ticular case,  and  give  our  opinion  accord- 
ingly. In  consequence,  however,  of  that 
decision,  I  have  always  endeavoured  to 
bring  each  fact  to  the  notice  of  the  jury  as 
well  as  the  nature  of  the  case  would  admit. 
In  this  case,  however,  I  think  there  has  been 
no  misdirection.  It  is  said  that  certain  of 
the  facts  proved  were  themselves  enough  to 
make  out  reasonable  add  probable  cause, 
and  the  Judge  should  have  directed  the  jury 
accordingly :  it  is  said  that  the  son's  want  of 
integrity  was,  by  the  father,  kept  back  from 
the  defendant ;  but  I  think  that  that  is  not 
a  probable  cause  in  fact  or  in  law ;  besides, 
there  is  no  proof  that  the  father  knew  it. 
It  is  said  indeed,  that,  on  a  particular  occa- 
sion, the  fiEtther  uses  a  particular  expres- 
sion, **  that  he  is  not  one  of  the  brightest," 
with  an  intention  to  mislead ;  but  I  think 
what  was  there  said  was  enough  to  put  the 
defendant  on  his  guard:  and  it  is  to  be 
remembered  that  a  conspiracy  should  be 
established  in  order  to  make  that  which 
was  said  evidence  at  all.  With  regard  to 
the  evidence  adduced  by  the  defendant  as 
to  a  specific  fact,  the  Judge  was  quite  right 
in  telling  the  jury,  that  according  as  they 
found  the  fact  one  way  or  the  other,  there 
was  or  there  was  not  probable  cause ;  but  a 
Judge  is  not,  I  think,  to  tell  the  jury  that 
they  are  to  find  a  sort  of  special  verdict 
upon  every  point,  and  then  to  proceed  to 
give  the  law  on  the  facts  so  found.  As  to  Uie 
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costs,  I  am  of  opinion  that  if  two  or  more 
persons  are  indicted  for  a  conspiracy,  and 
one  of  them  employs  an  attorney  for  his 
defence,  which  he  has  a  perfect  right  to 
do,  and  that  attorney  goes  to  him  alone,  and 
he  thereby  incurs  the  whole  costs,  he  may 
recover  them.  How,  indeed,  can  any  sepa- 
rate account  or  apportionment  be  inade  in 
respect  of  witnesses  or  counsel's  fees?  Any 
one  interested  in  a  joint  indictment  may  be 
the  sole  paymaster  and  recover  as  damages 
what  he  has  paid.  The  rule  must  be  re- 
fused. 

Coleridge,  J. — I  am  of  the  same  opinion, 
and  would  only  add  on  the  question  of  rea- 
sonable and  probable  cause,  that  giving  the 
utmost  weight  to  the  facts  relied  upon  they 
do  not  amount  to  reasonable  or  probable 
cause  for  the  indictment.  On  the  subject 
of  the  costs  I  should  be  unwilling  to  lay 
down  a  general  rule.  There  can  be  no 
doubt  that  in  the  case  of  an  indictment  for  a 
conspiracy,  where  all  rely  on  the  same 
matter  of  defence,  any  one  may  be  liable  for, 
and  pay  and  subsequently  recover,  all  the 
costs;  but  if  different  grounds  of  defence 
were  relied  on,  such  as  alibis  for  instance, 
the  same  rule  would  not  apply. 

WiOHTMAN,  J.  and  £ble,  J.  concurred. 

Rule  T^fuud  (2). 


1847.       \ 
Nov.  18,  25.  J 


SPOONER  V,  PAYNE. 


Practice. — Execution — Rule  of  Court — 
Judgmental  &  2  Fict.  c.  110.  s.  IS.— Seu 
fa. 

A  writ  of  execution  may  iesue  on  a  rule  of 
court  (\S^2  Vict.  c.  110.  e.  IB.)  after  the 
expiration  of  a  year  and  a  day,  without  a 
sd.  £&.  or  any  application  to  the  Court. 

In  the  present  term  a  rule  had  been  ob- 
tained by— 

Manning,  Serj.  (in  the  matter  of  the  arbi- 
tration between  the  above  parties)  calling 
upon  James  Spooner  to  shew  cause  *'  why 
the  writ  of  ea.  «a.  issued  in  this  cause  should 
not  be  set  aside,  and  why  the  defendant 
should  not  be  discharged  out  of  the  custody 

(2)  See  Mitohell  «.  WaUamt,  11  Mee.  &  WeU. 
205;  1.0. 12  Law  J.  R«p.(]i^.)  Ezch.  193. 


of  the  keeper  of  the  Queen's  Prison  as  to 
the  execution  in  this  matter." 

The  rule  was  granted  on  the  affidavit  of 
the  defendant ;  firom  which  it  appeared  that 
a  rule  had  been  obtained  by  him  for  setting 
aside  the  award  made  in  the  cause,  which 
rule  was  discharged  with  costs,  which  were 
taxed  at  28/.  1«.,  the  Master's  allocatur 
bearing  date  the  7tfa  of  February  1845,  and 
that  on  the  17th  of  November  1846  he  was 
arrested  on  a  ca*  m.,  no  set.  fa.  having 
issued  on  the  allocatur. 

Whitehuret  and  MUler  shewed  cause 
(Nov.  18).— The  ground  of  this  motion  is 
that  execution  was  issued  on  the  order  of 
Court,  after  theexpirationof  a  yearandaday, 
without  a  scire  facias;  but  a  rule  or  order  of 
Court  is  not  a  record,  which  is  "  a  memorial 
or  remembrance  in  rolls  of  parchment  of  the 
proceedings  or  acts  of  courts  of  justice,  being 
of  such  incontrovertible  verity  as  not  to 
admit  of  averment,  plea,  or  proof  to  the  con- 
trary"—Co.  Liu.  p.  260, 0,  Sieph.  PI.  n.  1 1. 
i^p.  p.  18 ;  and  in  practice  a  sdre  faeiae 
never  has  issued  on  a  rule  of  court.  No 
judgment  is  signed  on  it,  and  it  has  its 
operation  in  fiivour  of  creditors  by  virtue  of 
Stat.  1  &  2  Vict.  c.  110.  s.  18.  It  is  said 
that  that  statute  provides,  that  decrees  and 
orders  of  the  courts  of  equity  and  rules  of 
the  courts  of  common  law  for  the  payment 
of  money  should  have  the  effect  of  judg- 
ments in  the  superior  courts.  That,  how- 
ever, does  not  make  them  judgments  for  all 
purposes,  or  equivalent  to  judgments— Ce</f 
V.  BartUtt  (1),  Farmer  v.  Motlram  (2). 
Besides,  assuming  the  set.  fa.  to  be  neces- 
sary, the  writ  of  ca.  sa.  cannot  be  treated 
as  a  nullity,  because  no  sei.  fa.  has  issued 
— Blanchenay  v.  Burt  (3),  Mortimer  v. 
Piggot(4)9  Sandony.  Prootor{5\  BennY» 
Greatwood(6);  and  the  defendant  must 
be  put  to  his  writ  of  error.  At  all  events, 
this  application  is  too  late. 

Manning,  Serf.,  contri.— The  plaintiff's 
own  position,  that  no  record  exists,  meets 

(1)  9  Mee.  &  WeU.  840;  s.  e.  11  Uw  J.  Rep. 
(k.8.)  Exoh.  293. 

(2)  6  Man.  &  Gr.  684;  s.  o.  13  Law  J.  Rep. 
(N.B.)  C.P.  10. 

(3)  4  Q.B.  Rep.  707 ;  s.  o.  12  Law  J.  Rep.  (if.8.) 
Q.B.  291. 

(4)  4  Ad.  &  £1.363,11. 

(5T  7  B.  &  C.  800 ;  8.  c.  6  Law  J.  Rep.  K.B.  138. 
(6)  6  Seott,  N.R.  891. 
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the  objection  8S  to  the  necessity  of  a  writ 
of  error.  In  cases  of  attachment  the  practice 
is  to  grant  a  role  nisi  if  fonr  terms  have 
elapsed.  A  set.  fa.  a  an  analogous  pro- 
eeediBgybeingawritfiMt,  and  necessary  thero- 
fm  in  this  case.  In  moving  for  a  mle  niti 
hn  an  attachment  an  aflMavit  that  the  money 
k  unpaid  is  necessary.  Blatwhena^  v.  Burt 
was  an  action  of  trespass  against  the  parties 
wiio<ezecQted  a  writ  of  ea.  sa,  after  the  year 
Old  a  day.  That  case  shews,  if  anything, 
that  an  application  might  have  been  success- 
(oily  made  to  discharge  the  defendant  out 
of  custody.  The  same  may  be  said  of  Reff- 
flflUi  ▼.  Newton  (7),  and  Parsam  v.  Loyd 
(8).  The  eases  are  coUected  in  Ckii.  Arch. 
(bet  edit.)  lOlS. 

[Bblb,  J.  referred  to  GoodHtie  d.  MwrreU 
r.Badme{9).^ 

In  Hodttm  v.  WarringUm  (10)  the  Court 
of  Chancery  refused  to  allow  a  plainti£f  to 
isoe  execution  on  a  judgment  in  the  petty 
hag  without  a  set.  /a.,  though  the  delay  was 
die  act  of  the  defendant.  Patrick  v.  John'' 
MS  (11)  was  an  action  of  trespass,  but  it 
was  thm  held  that  execution  after  tiieyear, 
though  not  void,  was  voidable  on  error. 
This  application  is  in  the  nature  of  error, 
which  will  not  lie.  In  RuuMs  case  (12) 
it  was  held,  that  execution  after  a  year  and 
a  day  was  a  void  execution,  and  not  only 
avoidable  by  error;  and  the  defendant  was 
diKhsrged  by  reason  that  "  it  was  no  exe- 
cotioa,  and  the  plaintiff  may  have  set.  fa. 
when  he  will."  The  circumstance  that  if  it 
had  been  the  case  of  a  judgment  instead  of  an 
Older  the  defect  would  have  been  sufficiently 
nalerial  to  have  been  the  ground  of  error,  is 
of  itttlf  a  strong  argument  for  the  necessity 
of  a  fei .  /a. 

[Lord  Dsmmak,  C.J  .-—We  certainly  can- 
not tee  at  present  that  any  sci.  fa.  can  be 
neeeisaiy ;  but  it  is  desirable  to  inquiro  as 
to  the  practice  of  the  other  courts  with  re- 
spect to  the  necessity  of  an  application  to 
keep  the  proceedings  alive  after  the  expira- 
tion of  a  year.] 

Cur.  adv.  vuk. 


(7)  1  Q.B.  Rep.  526  ;  8.o.  10  Law  J.  Rep.  (h.b.) 
Q.B.182. 

(8)  S  Wib.  341. 

(9)  9  DowL  P.C.  1009. 

(10)  S  P.  Wma.  Z6, 
(U)  3  Ur.  403. 
(12)4LeoB,197. 


Lord  Denman,  C.J.  subsequently  (Nov. 
25)  delivered  the  judgment  of  the  Court. — 
This  defendant  obtained  a  rule  for  dischaiging 
him  from  imprisonment  under  a  ea,  m.,  be- 
cause it  bad  issued,  on  a  rule  of  court  requir- 
ing him  to  pay  money,  under  1  &  2  Vict, 
c.  110.  s.  18.  without  9k  set,  fa.  or  special 
leave  of  the  Court.  We  aro  of  opinion  that 
no  9ci.  fa.  or  special  leave  is  made  necessary 
by  that  act,  or  by  any  legal  principle,  and 
we  learn  that  according  to  the  practice  now 
existing  the  proceedings  are  regular,  and  we 
discharge  the  rule. 

Rule  discharged. 


1847 
Dec 


847.      \ 
.7,11./ 


BARBER  V.  LEMON. 


BiU  of  Exehange-^Pleadinff — Traverse 
'^Immaterial  Averment. 

To  a  declaration  in  debt  by  the  drawer 
against  the  acceptor  of  a  bill  of  exchange, 
and  on  an  account  stated,  the  defendant 
ple€ided  that  the  bill  was  indorsed  by  the 
plaintiff  to  M,  Z),  who  then  became,  and 
thence  hitherto  remained  the  holder  thereof. 
RepUcation,  that  the  plaintiff  was  the  holder 
of  the  bill  at  the  commencement  of  the  suit, 
absque  hoc  that  M.  Z),  frcim  the  time  of 
the  indorsement  hitherto  remained  the  holder 
thereof: — Held,  (on  special  demurrer)  that 
the  replication  was  not  too  large,  and  also 
that  the  plaintiff  was  at  liberty  to  traverse 
the  material  allegation  in  the  plea,  and  was 
not  bound  to  state  specially  how  he  re-aC' 
quired  the  bill  from  M.  D. 

Debt.  The  first  count  was  on  a  bill  of 
exchange,  drawn  by  the  plaintiff  upon,  and 
accepted  by  the  defendant,  for  91.  X9s.,  pay- 
able two  months  after  date  to  the  plaintiff's 
order.  Second  count,  for  money  due  upon 
an  account  statbd. 

Fint  plea  to  the  fint  count  of  the  decla- 
ration, that,  after  the  said  bill  of  exchange 
was  drawn  and  accepted,  and  before  the 
same  became  due,  and  beforo  the  commence- 
ment of  this  suit,  to  wit,  on  &c.,  the  plain- 
tiff then  being  the  holder  of  the  said  bill,  as 
such  drawer  thereof,  indorsed  and  delivered 
the  same  to  a  certain  person  carrying  on 
business  under  the  name,  style,  and  firm  of 
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Mark  Davis  &  Son,  who  then  became,  and 
thenoe  afterwards,  to  wit,  thence  hitherto, 
remained  the  holders  of  the  said  bill  by 
virtue  of  such  indorsement  thereof  as  last 
aforesaid. 

Second  plea  to  the  second  count,  that 
the  account  therein  stated  was  stated  be* 
tween  the  plaintiff  as  the  drawer,  and  the 
defendant  as  the  acceptor  of  the  said  bill  in 
the  declaration  mentioned,  and  not  other- 
wise, and  of  and  concerning  no  other  item 
or  matter  than  the  liability  of  the  defen- 
dant to  pay  the  plaintiff,  as  such  drawer, 
the  amount  of  the  said  bill,  according  to 
the  tenour  and  effect  thereof  and  of  his,  the 
defendant's,  said  acceptance ;  and  the  defen- 
dant saith,  that  afterwards,  and  before  the 
commencement  of  this  suit,  and  while  the 
plaintiff  was  the  holder  of  the  said  bill  as 
such  drawer  thereof,  to  wit,  on  &c.,  the 
plaintiff,  for  valuable  consideration  in  that 
behalf,  that  is  to  say,  for  a  large  and  suffi- 
cient sum  of  money,  to  wit,  a  sum  equal  to 
the  amount  of  the  said  bill,  and  all  causes 
of  action  arising  out  of,  upon,  or  in  respect 
of  the  same,  indorsed  and  delivered  the  said 
bill  to  certain  {Persons  carrying  on  business 
under  the  name,  style,  and  firm  of  Mark 
Davis  &  Son,  and  from  whom  the  plaintiff 
then  received  the  said  sum  in  satisfection  of 
the  amount  of  the  said  bill  and  of  all  causes 
of  action  arising  out  of,  upon,  or  in  respect 
of  the  same ;  and  that  the  said  Mark  Davis 
&  Son  then  became,  and  thence,  afterwards, 
to  wit,  thence  hitherto,  remained  and  were 
the  holders  of  the  said  bill  by  virtue  of  such 
indorsement. 

The  plaintiff  replied  to  each  of  these  pleas 
that,  at  the  time  of  the  commencement  of 
this  suit,  the  plaintiff  was  the  holder  of  the 
said  bill ;  without  this,  that  the  said  persons 
in  the  plea  mentioned,  from  the  time  the 
said  bill  was  so  indorsed  and  delivered  to 
them  as  in  that  plea  mentioned  hitherto, 
remained  the  holders  thereof,  modo  etformd^ 
concluding  to  the  country. 

The  defendant  demurred  specially,  on  the 
ground  that  the  replication  to  the  first  plea 
did  not  shew  any  right  of  action  in  debt 
accruing  to  the  plaintiff  after  he  had  in- 
dorsed the  bill ;  that  it  was  not  shewn  in 
what  way  the  plaintiff  re-acquired  the 
bill ;  that  it  was  consistent  with  the  repli- 
cation that  he  may  have  held  it  at  the  time 
of  suit  as  bailee  (in  which  case  he  would 


have  no  right  c^  action  at  all),  or  as  Indonee 
(in  which  case  he  could  not  sue  in  debt) ; 
that  it  did  not  appear  that  the  plaintiff  did 
not  receive  the  bill  fi:om  the  indorsees  after 
the  defendant  had  satisfied  them ;  that  the 
traverse  was  too  large,  as  it  puts  in  issue  thai 
the  persons  named  in  the  plea  were  holders 
at  the  time  of  pleading,  whereas  it  would 
be  sufficient  if  they  were  holders  at  the 
time  of  suit ;  and  that  the  lepUoation  was  a 
departure. 

The  replication  to  the  second  plea  was 
objected  to  for  the  same  reasons,  and  also 
on  the  ground  that  it  admitted  the  statement 
in  that  plea,  that  the  original  light  of  action 
which  accrued  on  an  account  stated  before 
the  bill  was  indorsed  to  the  third  parties, 
was  extinguished  by  that  indorsement,  the 
plaintiff  having,  by  indorsing  the  bill,  as-* 
signed  with  it  the  debt  in  respect  of  which 
the  account  was  stated ;  and  that  if  any 
subsequent  account  was  stated  with  the 
plaintiff  after  he  became  again  the  holder  of 
the  bill,  it  should  have  been  new  assigned. 

jPorlesctte,  in  support  of  the  demurrer 
(Dec.  7).**- These  pleas  shew  that  the  bill  was 
indorsed  away  by  the  plaintiff,  and  so  give  a 
distinct  answer  to  the  declaration ;  the  repli- 
cations should  have  stated  how  the  bill  was 
re-acquired  by  the  plaintiff.  Barilett  v.  Ben-* 
s(m{\)  shews  that  such  a  plea  primd  facie 
displaces  the  title  of  the  plaintiff  to  sue  on 
the  bill :  and  if  he  has  acquired  a  fresh  title  he 
ought  to  state  it  specially.  Sehild  v.  Kilpin 
(2)  is  also  in  point.  Secondly,  the  replica* 
tions  are  bad  for  carrying  on  the  traverse 
to  the  time  of  plea  pleaded.  Baean  v. 
Arnold  (3)  has  expressly  decided  this  point. 
Thirdly,  the  replication  should  have  stated 
that  the  plaintiff  was  indorsee  as  well  as 
holder  of  the  bill  at  the  commencement  of 
the  suit,  otherwise  he  is  not  shewn  to  have 
any  title  to  sue  on  the  bill.  It  was  held  in 
CufUiffe  V.  Whitehead  (4)  that  an  averment 
that  a  bill  was  delivered  was  not  equivalent 
to  an  allegation  that  it  was  indorsed. 

Crompton,  contrit. — The  replications  only 


(1)  14  Mee.  &  Welt.  733;  s.c.  15  Uw  J.  Rep. 
(ir.8.)  Exch.  28. 

(2)  8  Ibid.  673 ;  s.  e.  10  Law  J.  Rep.  (n.8.)  £zeh« 
422. 

(8)  61bid.559;  8.0.  9  Law  J.  Rep.  (n.s.)  Ezch. 
189. 

(4)  3  Bing.  N.C.  828 ;  8.o.  6  Law  J.  Rep.  (11.8.) 
C.P.  265. 
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pat  in  issue  the  allegations  in  the  pleas, 

and  the  second  plea  does  not  allege  that  the 
isdonement  over  by  the  plaintiff  took  place 
before  the  bill  became  due,  and  is  therefore 
DO  answer  to  the  dedaration.  But  the 
relocations  answer  all  the  essential  parts  of 
the  pless,  which  consist  of  two  parts ;  either 
of  which  being  answered,  the  plaintiff  is 
remitted  to  his  original  title.  The  point 
that  debt  will  not  lie,  does  not  therefore 
arise,  for  it  is  not  a  new  title,  but  the  old 
one  on  which  the  plaintiff  is  suing.  The 
very  form  suggested  in  Fraser  v.  Welch  (5) 
lias  beoi  here  adopted.  It  was  necessary  that 
the  plea,  beaidea  the  indorsement  to  Davis  & 
Soa,shoiild  atate  Uiat  they  were  still  holders ; 
aad  therefore  the  replication  correctly  denies 
that  they  were  stUl  holders:  that  is  the 
nbstsnce  of  the  replication,  and  it  is  imma- 
teiial  wbetlier  the  traverse  is  common  or 
vptasL  The  allegation  modo  et  fwrmd 
^plies  the  traverse  to  the  substantial  and 
material  part  of  the  plea — Steph.  Plead. 
215,  274. 

[WiGHTMAN,  J. — Mode  et  formd  puts  In 
issue  what  is  alleged  in  the  plea,  and  there- 
fore this  replication  puts  in  issue  the  fact  of 
these  persons  being  holders  at  the  time 
of  plea  pleaded.] 

[Pattesok,  jf. — This  replication  seems 
to  me  worse  than  that  in  Basan  v.  Arnold, 
**Hidierto"  seems  to  refer  to  the  time  of 
leptieation.] 

Ba§a»  y«  Arnold  has  been  virtually  ovei^ 
raled  in.  the  Exchequer  Chamber  by  Palmer 
V.  Gaoden  (6),  which  decides  that  if  im- 
material matter  ia  alleged  in  the  plea,  it  may 
be  included  in  the  traverse.  At  most, 
therefore,  Uiis  is  only  surplusage,  and  the 
leplioation  is  not  demnxied  to  on  that 
groud.  Aa  to  the  objection,  that  the 
node  in  which  the  plaintiff  re-acquired 
tike  bill  should  have  been  stated,  Fraser 
▼.  Wdek  shews  that  to  be  unnecessary. 
Bat,  at  all  events,  the  second  plea  admits 
a  gpod  cause  of  action  on  the  account 
stated.  After  pleading  over,  it  must  be 
SBiumed  that  the  plaintiff  became  the  holder 
of  the  bill  before  it  was  due,  and  that  the 
account  was  stated  during  the  currency  of 
the  bill :  if  so,  there  was  a  vested  cause  of 

{Sj  8  U99.  &  Wttla.  629;  a.  c.  10  Uw  J.  Rep. 
(VA)Ezch.  378. 

(()  Ihid.  890;  •.€.  U  Law  J.  Rep.  (if.s.)  Ezch. 
42i 


action,  which  could  not  be  divested  by  the 
indorsement  over.  The  debt  arising  out  of 
the  statement  of  the  account  cannot  be 
assigned  at  law. 

Foriescue,  in  reply. — The  second  plea 
avers,  that  all  the  accounting  which  ever 
took  place  was  in  respect  of  the  bill.  The 
bill  being  assignable  by  law,  the  debt  which 
arises  in  respect  of  it  must  be  also  assign- 
able, otherwise,  the  bill  itself  will  in  effect 
cease  to  be  assignable ;  and  the  substance  of 
the  plea  is,  that  the  bUl  and  debt  were  both 
assigned  over,  and  that  the  plaintiff  has  no 
right  to  sue  for  either.  If  that  be  so,  the 
same  question  arises  on  both  the  pleas 
and  replications.  The  doctrine  of  Palmer 
v.  Gooden  does  not  apply  ;  there,  the  plea 
contained  an  impasaible  allegation,  entry 
upon  tolls,  and  the  replication  was  assumed 
not  to  take  issue  on  it.  Here,  however,  it 
is  quite  possible  that  Davis  &  Son  may 
have  been  holders  up  to  the  time  of  plead- 
ing, and  that  being  traversed  renders  the 
replication  bad.  But  the  replication  should 
have  shewn  how  the  plaintUf  re-acquired  a 
title  to  the  bill,  so  as  to  enable  ^e  defen- 
dant to  set  up  any  equities  to  which  it  was 
liable  in  his  hands. 

[Erle,  J. — The  plaintiff  is  stated  to  be 
the  holder  at  the  commencement  of  the 
auit :  the  presumption  is,  that  the  holder  of 
a  negotiable  instrument  has  title.] 

If  the  plaintiff  has  acquired  a  new  title, 
there  is  no  privity  between  the  parties,  and 
debt  will  not  lie. 

Cur,  adv.  v«k. 

The  judgment  of  the  Court  (7)  was  now 
(Dec.  11.)  delivered  by — 

Lord  Denman,  C.J. — In  this  case  the 
plaintiff  declared  in  debt  as  drawer  of  a  bill 
of  exchange  payable  to  his  own  order  against 
the  acceptor,  with  a  count  upon  an  account 
stated.  The  defendant  pleaded  to  the  count 
upon  the  bill  that  it  was  indorsed  by 
the  plaintiff  to  certain  persons  "  who  then 
became  and  thence  hitherto  remained  the 
holders  thereof."  The  plaintiff  replied  that 
he  was  the  holder  at  the  commencement  of 
the  suit;  without  this,  that  the  said  per- 
sons mentioned  in  the  plea  "  from  the  time 
of  the  indorsement  hitherto  remained  the 


(7)  Lord  Denman,  C.J.,  Patteson,  J.,  Wight- 
man,  J.,  and  Erie,  J. 
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holders  thereof.*'  To  this  traverse  there  was 
a  demurrer,  and  several  causes  were  specially 
assigned.  It  was  contended  for  the  defen* 
dant  that  the  plaintiff,  instead  of  traversing 
the  allegation  of  the  persons  named  in  the 
plea  being  the  holders,  should  have  shewn 
by  his  replication  how  the  bill  which  he 
admits  to  have  been  indorsed  and  de- 
livered to  those  persons  came  back  to  him 
again.  We  are  clearly  of  opinion  that  there 
is  nothing  in  this  objection,  and  that  a  tra- 
verse was  the  only  mode  of  pleading  that 
could  be  adopted  by  the  plaintiff,  as  he  could 
not  plead  in  confession  and  avoidance  with- 
out admitting  that  the  persons  named  in  the 
plea  were  the  holders  at  the  time  of  the  com- 
mencement of  the  suit.  The  special  matter 
could  only  have  been  stated  by  way  of  in- 
ducement, and  the  replication  must  have 
concluded  with  a  traverse  of  that  which  was 
admitted  to  be  a  material  and  necessary 
averment  in  the  plea.  The  point  indeed 
was  expressly  decided  in  Fraser  v.  WeUh^ 
and  the  correct  form  of  replication  given, 
which  is  the  same  in  substance  as  that  in 
the  present  case.  But  it  was  also  contended 
by  tiie  plaintiff  that  the  traverse  was  too 
large,  and  put  in  issue  immaterial  and  irre- 
levant matter,  for  it  denied  that  the  persons 
named  in  the  plea  were  the  holders  "  from 
the  time  of  the  indorsement  hitherto,**  using 
the  very  terms  of  the  plea,  which  included  a 
time  posterior  to  the  commencement  of  the 
suit.  We  should  be  extremely  unwilling  to 
give  effect  to  such  an  objection,  unless  com- 
pelled to  do  so  by  the  strict  rules  of  plead- 
ing, but  we  do  not  think  that  we  are  so 
compelled.  The  only  material  part  of  the 
allegation  is,  that  the  persons  named  in  the 
plea  were  holders  at  the  time  the  suit  was 
commenced ;  and  as  stated  by  the  defendant 
himself  in  hb  demurrer,  it  would  be  sufficient 
in  order  to  support  the  allegation  in  the  plea 
to  shew  that  such  persons  were  the  holders 
at  the  time  of  the  commencement  of  the 
suit.  If  so,  such  proof  would  be  sufficient 
if  the  defendant  had  joined  issue  upon  the 
traverse,  and  he  could  therefore  sustain  no 
inconvenience  by  the  largeness  of  it.  In 
Palmer  v.  Gooden^  in  the  Exchequer  Cham- 
ber, a  similar  objection  was  taken  to  includ- 
ing immaterial  matter  in  a  traverse;  but  the 
objection  was  overruled,  and  Tindal,  C.J. 
in  pronouncing  the  judgment  says,  '^  A 
party  does  not  make  an  issue  upon  the  sub- 


stantial matter  to  be  tried  by  the  jury  bad 
merely  because  he  includes  in  it  something 
of  total  surplusage  and  immateriality." 
This  case  appears  to  us  to  be  a  direct  autho- 
rity against  the  objection.  Upon  the  argu- 
ment the  defendant  relied  upon  the  case  of 
Basan  v.  Arnold;  but  it  may  be  observed 
that  that  case  is  distinguished  from  this  in 
its  circumstances,  for  the  traverse  there  wss 
"  without  this,  that  any  other  person  is  the 
holder  thereof  in  manner  and  form."  The 
only  matter  directiy  put  in  issue  by  that 
traverse  was  whether  the  person  was  the 
holder  at  the  time  of  plea  pleaded,  which 
was  obviously  insufficient.  Similar  objec- 
tions were  made  to  the  replication  to  a 
special  plea  to  the  account  stated,  but  we 
are  of  opinion  that  such  objections  cannot 
be  sustained  for  the  reasons  already  given. 
Our  judgment  therefore  is  for  the  plamtiff. 

Judgment  for  the  plaintiff. 


1847.     1 
May  22.  J 
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Perjury— Trials-Execution  of  Writ  of 
Trial  h^ore  Secondary  —  Assignment  of 
Perjury  in  respect  of  Matter  of  Belief— 
Materiality — Issue, 

1.  Where  a  trial  has  been  had  before 
the  Secondary  of  London^  it  is  properly 
described  as  being  had  before  the  sheriff,  to 
whom  the  writ  is  directed, 

2.  Where  two  or  more  issues  are  joined 
on  the  record  on  such  trial,  it  is  properly 
alleged  that  they  came  on  to  be  tried^  though 
only  one  may  have  been  tried  in  fact, 

3.  Perjury  may  be  assigned  as  to  what  a 
man  has  sworn  that  he  thought  or  believed ; 
the  difficulty,  if  any,  being  in  the  proof  of 
the  assignment, 

4.  A  witfiess  having  sworn  at  a  trial 
that  he  did  not  write  certain  words  in  the 
presence  of  D,  it  is  a  good  assignment  of 
perjury  that  he  did  write  them  in  the  pre- 
sence of  D,  The  presence  of  D.  may  be  a 
fact  as  material  as  the  writing  of  the  words, 

[For  the  report  of  the  above  case,  see 
17  Law  J.  Rep.  (n.s.)  M.C.  p.  29.] 
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stsirf i£  £'»^'  f).  that  r 

"PPurtenance,,  sJuate  &f '"""'f'  *^th  the 
Po-^eswd  the^ofX  •£;•"''  '^"»  ~ 
&c-  to  wit,  &c..  WM  „»  i,^  J"**  ^'efore. 

&c.  made  a  lit^LT^ /^"^  "'«'  anns, 

and  continueST  t?e  j^'^'^'r  *««» 
«g«n8t  the  will  of  tL  '^/^IJingwhouee' 
»nch  noise  and  distnrh!  ''^^^"''••'t,  making 

wd di«qaietinjthedrfi^'*'  "'*  «»'«t"Wn| 
«d  thereupon  tht/rt*"* "'"'  "s  family? 

Plaintiff  to'^L^'mltTn^*  V'""'^  ^ 
disturbance,  and  t^^  '^"^  "owe  and 
plaintiff  re^:S^^»,^^eP«-t.&c.,  which  tSf 

ont,  and  in  J  d"11  ""'"""•'  to  torn  him 

Fourth  pleaTto  'n  »^     '"  P'"*^*^' 
<'Ia«tion).ffitlST''P?»««  » the  de- 

house,  being  a  tevSn^°""f  t*  "^  "  ««ain 
*«'• ;  and  thft  ti.?p2tfff  i!^f  """•  «'"ate. 
*c.,  entered  and  cam^T'^'r'*''-towit. 
of.  the  defend^nV'"^  T  '^\'^^  ''*'*«« 
nofee  and  disturbanS  thl^  ""l*  «  B««t 
and  conducted  hSfri"'  "f  '^''aved 
-ome.  and  undva  mMn  J »      'ili''^'  ^"an*l. 
dant  and  divers  anT„*'^»  **«»«&»- 

«»d  then  anrSereJirr  •P''"«»»' 
^-treated  the  d^LT.'  ^"^(i,  and 

»«ny  pen.on.  then^w*-  "?u^  *'«"  and 
and  afterwanU  *dT^*  "  **  «"<*  l>ou8e. 
t>n»e8  whenT&c    to  "^fr^any  of  the  said 

•tood  and  theni  To.T'  t."'  *«  P»ai°tiff 
the  timeof  S»  h^  "*"'*""'ally  "P  to  and  at 

mentioned  remSn  T^lf^  "  hereinafter 

the  common  Se?s  iS'-^  ""^  '^^^  ^^ 
opposite  the  door  «f  ^^hway  near  to  and 

and  disturto^^  ^T  ^^  *  8«»»*  """^^ 
highway.  Sj.  ,  !  "^"^  """"o"  Queen's 
the  said  hoL    .  "/  °PP««te  the  door  of 
and  dismistinr'i.        ""^  'ond,  menacing 
and  hKSv  ^K  ^T"  *»  *e  defendant 
house  and  withL  k      -"^'"K  '^thin  the  said 

hy  reason  S  tie  «S""8..°^  '»•"' '    *"*  **^^^ 
plaintiff wli.l- fc       "oresaid  conduct  of   the 

S"^".  c"tS^!^•'?'«>da.afo^e«dd.  divera 
highway  nl^f^^  m  the  common  <^ue«ii*a 

the  said  hoS^  an^^  *?P°«'*«  ***"  ^*»*»'^  ^^ 

disturbance  M«^r   ""^^  »  8^'  ****"*  "^'^^ 

of  the  said  hoS^  ^  K*"*  "J*^"**   '^^  ^^^'^'^ 

obstruction  of^e"l.  '^'  *"'  -"^^  *^°^  *^* 
01  cne    business  earned,   on.    \>v 
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the  defendant  in  his  said  honse,  and  to  the 
obstruction  of  the  said  common  Queen's 
highway  there ;  and  that  at  the  time  of  the 
plaintiff's  being  removed  as  hereinafter  men* 
tioned,  the  plaintiff  persisted  in  so  standing 
near  to  and  opposite  the  door  of  the  said 
house  making  a  great  noise  and  disturb- 
ance, and  using  such  language  as  aforesaid  ; 
and  by  reason  of  his  so  standing  as  afore* 
said  was  causing  divers  and  very  many 
people  to  congregate  in  the  said  common 
Queen's  highway,  opposite  and  near  to  the 
door  of  the  said  house,  in  breach,  &c.  and 
to  the  great  obstruction  of  the  business  car* 
ried  on  by  the  defendant  in  the  said  house, 
and  to  the  great  obstruction  of  the  said 
common  Queen's  highway  there,  although 
before  the  plaintiff  was  removed  as  herein- 
after mentioned,  and  while  he  was  so  stand* 
ing  in  the  common  Queen's  highway  as 
aforesaid  making  such  noise,  &c.,  and  before 
he  was  given  in  charge  by  the  defendant  as 
hereinafter  mentioned,  to  wit,  on  &c.,  was 
requested  by  the  defendant  to  go  and  depart 
from  where  he  so  stood,  and  to  cease  from 
making  such  noise  and  disturbance,  and 
from  using  such  language  as  aforesaid ; 
wherefore  the  defendant,  in  order  to  restore 
and  preserve  the  peace,  and  to  get  rid  of 
the  nuisance  so  occasioned  as  aforesaid  by 
the  plaintiff,  just  before  and  at  the  said 
times  when,  &c.,  to  wit,  on  &c.,  gave  the 
plaintiff  in  charge  to  one  John  Cotterell, 
then  being  a  constable  and  peace  officer  of 
our  Lady  the  Queen,  and  then  requested 
the  said  John  Cotterell  to  remove  the  plain- 
tiff from  where  he  so  stood,  and  deal  with 
him  according  to  law ;  and  the  said  John 
Cotterell  so  being  sudi  said  constable  and 
peace  officer,  did  remove  the  plaintiff  from 
where  he  then  so  stood,  and  took  him  to 
the  prison  or  police  station  in  the  declara- 
tion mentioned,  and  detained  him  there  for 
a  short  time,  to  wit,  &c.,  to  the  end  that 
he  might  be  dealt  with  according  to  law, 
and  examined  by  one  of  the  Justices  of  our 
Lady  the  Queen  concerning  the  premises ; 
and  the  said  John  Cotterell,  so  then  being 
such  constable,  at  the  said  tiroes  when,  &c., 
for  the  purpose  of  so  doing  and  in  so  doing 
committed  the  trespasses  in  the  declaration 
uentioned. 

Replication  to  the  second  plea— -That 
the  said  dwelling-bouse  in  the  said  second 
plea  mentioned  was,  before  &c.,  a  common 


inn,  victualling-house  and  ale-house,  and 
the  plaintiff  was  before  and  at  the  time 
when  he  was  requested  by  the  defendant  as 
in  the  second  plea  mentioned,  lawfully  in 
the  said  dwelling-house  as  a  guest,  lawfully 
drinking  and  consuming  liquors,  which  he, 
the  plaintiff,  had  just  before,  to  wit,  on  &c., 
purchased  of  and  paid  for  to  the  defendant, 
then  being  the  keeper  of  the  said  inn,  ale« 
house  and  victualling-house,  to  be  drank 
and  consumed  there,  such  time  being  a  law- 
ful and  reasonable  and  proper  time  in  that 
behalf;  wherefore  the  plaintiff  did  refuse  to 
depart  from  and  out  of  tlie  said  dwelling- 
house  so  being  such  common  inn,  ale-house 
and  victualling- house  when  he  was  so  re- 
quested by  the  defendant^  as  he  lawfully 
might  for  the  cause  aforesaid,  and  the  defen* 
dant  of  his  own  wrong  committed  the  tres- 
passes in  manner  and  form  as  in  the  decla^ 
ration  in  that  behalf  alleged.     Veriiication. 

Demurrer  to  the  fourth  plea,  assigning 
for  cause,  that  although  the  fourth  plea  is 
pleaded  to,  and  professes  to  answer  all  the 
trespasses  in  the  declaration,  it  does  not 
confess,  avoid,  or  in  any  way  answer  part 
thereof,  (to  wit)  that  the  defendant  forced 
and  compelled  the  plaintiff  to  go  as  a  pri- 
soner, and  in  custody  from  and  out  of  a 
certain  public  house  into  divers  streets  and 
highways. 

Demurrer  to  replication  to  second  plea, 
assigning  for  causes,  first,  that  the  said 
replication  is  an  argumentative  traverse  of 
the  defendant's  being  possessed  of  the 
dwelling-house  at  the  time  and  in  the  manner 
therein  mentioned.  Secondlv,  that  the  said 
replication  is  an  argumentative  denial  of 
the  defendant's  being  entitled  to  the  exclu- 
sive possession  of  the  dwelling-house  in  the 
time  and  in  the  manner  therein  mentioned. 
Thirdly,  that  the  said  replication  is  an  argu- 
mentative traverse  of  the  plaintiff's  making 
the  noise  and  disturbance,  and  disturbing 
and  disquieting  the  defendant  and  his  fiimily 
in  the  peaceable  and  quiet  possession  and 
enjoyment  of  his  said  dwelling-house  at  the 
time  and  in  the  manner  in  the  said  second 
plea  mentioned.  Fourthly,  that  the  said 
replication  asserts  that  the  plaintiff  was  such 
guest,  and  drinking  and  consuming  liqnora 
in  the  manner  and  at  the  tiroes  therein  men- 
tioned ;  and  also  asserts  that  the  defendant, 
of  his  own  wrong,  committed  the  trespasses 
mentioned,  and  that  the  said  replication  is 
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on  that  aoooQiit  doable.  Fifthly,  that  it  does 
not  appear  from  the  said  replication  with 
sufficient  certainty,  how  it  was  that  the 
defendant  of  his  own  wrong  committed  the 
tiespssses,  or  how  it  was  wrong  for  the 
defendant  to  commit  those  trespasses. 
Sixthly,  that  it  does  not  appear  from  the 
said  replication,  with  suflSdent  certainty, 
whether  the  plaintiff  intends  to  assert  therein 
that  the  defendant  committed  the  trespasses 
without  the  cause  by  him  in  his  said  second 
plea  aU^^ed.  Seventhly,  that  it  is  uncertain 
whether  or  no  the  said  replication  intends 
to  assert  that  the  defendant  committed  the 
trespasses  without  the  cause  mentioned  in 
that  plea,  and  also  under  the  circumstances 
•et  forth  in  the  said  replication,  or  whether 
it  intends  to  assert  that  it  was  wrong  of  the 
defendant  to  commit  those  trespasses,  be- 
etoae  of  the  matters  stated  in  the  said  second 
pies  not  being  true,  or  because  of  the  cir* 
cmnstanees  set  forth  in  the  said  replication. 
Joinders  in  demurrer. 

PeorNm,  in  support  of  the  replication  to 
the  second  plea,  and  the  demurrer  to  the 
fborth.— -The  second  plea  is  merely  pleaded 
to  the  assault  and  battery,  leaving  out  all 
statement  of  imprisonment:  it  is  a  good 
iBiwer  to  so  much  as  it  professes  to  answer; 
ud  there  was  no  necessity  for  saying  any 
tloDg  about  noise  and  disturbance,  since  a 
penon  has  a  right  to  turn  another  out  of  his 
hooie  under  any  circumstances.  That  may 
be  considered  as  struck  out,  and  need  not 
be  noticed  in  pleading — 2  Saund,  638,  6, 
a.  1.  The  replication,  therefore,  did  not 
^ude  to  it,  and  the  defendant  might  have 
i^oioed  the  noise  and  disturbance,  the 
lender  being  in  the  nature  of  a  new  as- 
ogsment— Tii^^  v.  CoU  (1),  MwnfrivaU 
r.  Smik{'i),  Sayre  v.  Lord  Rochford{S), 
i^  ^.  Phippard{4). 

[WiGBTMAN,  J.*-You  sccm  to  make  the 
STcrment  that  the  defendant  was  making 
soiie  and  disturbance,  material  by  passing 
it  over — Six  Carpenten  ease  (5).] 

Then  the  fourth  plea  is  clearly  bad,  as 
it  ihswi  that  the  bouse  was  a  tavern  and 
>2^aQse,  and  shews  no  application  to  the 

(1)  STerm  Rep.  292. 

(2)  2  Cunpb.  175. 

(3)  2  W.  Black.  11,65. 

(4)  Carth.  280. 

(5)  8  Rep.  146. 


plaintiff  to  go  out— *Prtee  v.  Seelep(6\ 
where  all  the  cases  are  collected,  Baynes 
V.  Brewster  (7),  Green  v.  Bartram  (8), 
Wheeler  v.  Whiting  {9\  Grant  v.  Moser 
(10),  Timothy  Y.  Simpson  {U).  The  ob- 
struction and  nuisance  as  alleged  is  not 
sufficient  to  justify  the  giving  the  plaintiff 
in  charge — Ingle  \.  Bell  {12\  Cohen  v. 
Huskisson  (13);  and '  it  is  not  averred  that 
the  constable  had  view  of  the  breach  of  the 
peace — Reeee  v.  7ay/or  (14),  Wheeler  v. 
WhUing. 

[Erle,  J. — I  think  it  must  be  taken 
that  the  breach  of  the  peace  was  in  sight  of 
the  constable,  as  the  plaintiff  is  alleged  to 
be  committing  a  breach  of  the  peace  at  the 
very  time  he  is  removed  by  the  constable.] 

T,  Jones. — Cohen  v.  Huskisson  is  a  de- 
cisive authority  in  favour  of  the  defendant, 
as  the  plea  expressly  avers  as  much  as  was 
there  held  to  amount  to  a  breach  of  the 
peace.  And  it  is  not  made  a  ground  of 
special  demurrer  that  a  breach  of  the  peace 
is  not  sufficiently  shewn.  Then  the  repli- 
cation to  the  fourth  plea  is  informal,  as  it 
amounts  to  an  argumentative  traverse  of 
the  defendant's  exclusive  possession  of  the 
house,  which  is  primd  facie  sufficiently 
averred  in  the  plea— JI/oaA;«  v.  Dykes  (15). 
If  the  house  is  not  to  be  taken  to  be  a  public 
house,  the  disturbance  is  material ;  and  if  it 
is,  then  the  traverse  is  argumentative.  The 
replication  to  the  second  plea  is  double, 
as  it  contains  matter  in  avoidance,  and  also 
a  statement  that  the  defendant  of  his  own 
wrong  arrested  the  trespasser. 

Pearson,  in  reply.— The  words  **  of  his 
own  vrrong'*  do  not  amount  to  a  replication  de 
•f^'Mnd,  unless  the  replication  proceeds  with 
the  averment,  that  it  was  without  the  cause 

(6)  10  CI.  &  Fin.  28. 

(7)  2g.B.R«p.  875;  :c.  11  Uw  J.  R«pu  (h.8.) 
M.C.  5. 

(8)  4  Car.  k  Pay.  308. 

(9)  9  Ibid.  262. 

(10)  5  Mao.  &  Gr.  128;  a.c.  12  Law  J.  Rep. 
(ii.a)  C.F.  146.  . 

(11)  1  Cr.  M.  &  R.  757  ;  t.c  4  Law  J.  R«p. 
(n.s.)  Exch.  81. 

(12)  1  Mee.  U  Wels.  516 ;  s.  c.  5  Uw  J.  Rep. 
(n.8.)  M.C.  85. 

(IS)  2  Ibid.  477;  a.  c.6  Uw  J.  Rep.  (n.a.)  M.C. 
183. 

(14)  4  Npt.  &  Man.  469;  a.  c  4  Law  J.  Rep. 
(n.8.)  K.B.  74. 

(15)  4  Mee.  &  WeU.  567;  a.c  8  I  aw  J.  Rep. 
(M.8.)  Each.  73. 
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Scc-^Searle  v,  Darfard(\6),  There  was 
no  such  possession  by  the  defendant  as 
entitled  him  to  turn  the  plaintiff  out.  As 
to  the  breach  of  the  peace,  it  is  not  said 
that  the  plaintiff  committed  any,  but  that 
persons  congregated  in  breach  of  the  peace. 

Lord  Denman,  C.J. — The  plaintiff  com- 
plains that  he  has  Iseen  assaulted  and 
improperly  turned  out  of  the  defendant's 
house  and  imprisoned.  The  second  plea  is, 
that  the  plaintiff  misconducted  himself  in 
the  defendant's  house,  and  created  a  noise 
and  disturbance,  and  was  requested  to  leave 
it,  and  justifies  the  assaulting  him  in  turn- 
ing him  out.  The  plaintiff,  by  his  replica- 
tion, sets  up  his  right  to  be  in  the  defen- 
dant's house,  as  it  was  a  public  house,  and 
that  he  was  drinking  there  at  a  proper  hour, 
and  that  the  defendant,  of  his  own  wrong, 
committed  the  trespass.  Assuming  that 
the  plaintiff  had  a  right  to  be  in  the  public 
house  so  long  as  he  conducted  himself 
properly,  I  think  the  replication  is  bad,  as 
the  plaintiff  does  not  say  that  he  was 
conducting  himself  properly.  The  replica- 
tion goes  on  to  allege  that  the  defendant, 
of  his  own  wrong,  turned  him  out :  it  may 
be,  that  the  particular  words  used  cannot  be 
considered  as  negativing  the  cause  alleged, 
and  the  case  in  Lutwyche  bears  this  out. 
The  fourth  plea  is  the  imprisonment. — [His 
Lordship  stated  the  substance  of  the  plea.] 
—It  is  stated  that  the  plaintiff  stood  at 
the  door  of  the  house,  causing  a  number  of 
persons  to  congregate  together.  It  is  said 
that  the  plaintiff  is  not  alleged  as  doing 
anything  which  amounts  to  an  ofience ;  but 
it  is  a  matter  of  the  defence  of  right  of  quiet 
possession.  We  should  endanger  the  peace 
of  society  if  we  did  not  recognize  the  right 
of  a  police  o£Bcer  to  interfere  under  such 
circumstances;  and  if  so,  he  was  properly  set 
in  motion  by  the  defendant. 

WiOHTMAN,  J. — I  am  of  the  same  opin- 
ion. I  think  the  defendant  is  entitled  to 
judgment  on  both  pleas.  As  to  the  second 
plea,  I  think  that  the  replication  gave  no 
answer  to  it  on  the  facts  which  the  repli- 
cation admits. —  [His  Lordship  read  the 
second  plea.] — The  replication  alleges  that 
the  dwelling-house  is  a  public  house,  and 


the  plaintiff  had  lawfully  entered  and  was 
drinking  there.  If  the  plea  had  stated  no 
more  than  possession  and  entry  by  the 
plaintiff,  it  might  have  been  perhaps  well 
contended  that  the  replication  contained  an 
answer,  but  here  the  plea  alleges  that  the 
plaintiff  was  making  a  noise  and  disturb- 
ance ;  that  is  not  answered  by  the  replica- 
tion :  it  stands  therefore  admitted  on  the 
record,  that  the  plaintiff  was  making  a  noise 
and  disturbance ;  and  it  is  contended  that 
this  should  have  been  rejoined ;  but  it  is  not 
necessary  to  rejoin  matter  which  already 
appears  to  be  admitted  on  looking  at  the 
whole  pleadings.  I  have  had  some  doubt 
about  the  fourth  plea,  but  I  think,  on  the 
authority  of  Cohen  v.  HuMkUsoUf  that  the 
plaintiff  was  guilty  of  a  public  nuisance, 
and  that  the  officer  must  be  taken  to  have 
had  a  view  of  this,  as  the  plaintiff  was,  at 
the  time  he  was  taken,  in  the  act  of  com- 
mitting the  nuisance  complained  of. 

Erle,  J. — I  think  the  plaintiff  ought  to 
have  replied  de  injurid  to  the  second  plea. 
The  facts  in  the  commencement  of  that 
plea  amount  to  an  allegation  that  the 
plaintiff  was,  at  the  time,  a  trespasser,  and 
if  the  defendant  must  have  proved  that  the 
plaintiff  was  in  the  house  without  his  con- 
sent or  leave,  and  unlawfully  making  a 
disturbance,  the  plea  is  good,  and  the 
replication  does  not  answer  the  material 
part  of  it.  I  think  also  the  fourth  plea  is 
good.  If  any  act  amounts  to  a  breach  of 
the  peace,  and  the  policeman  has  view  of 
it,  he  may  take  the  party  committing  the  act 
into  custody.  There  is,  in  this  case,  no 
averment  of  an  assault ;  but  it  is  said  that 
the  plaintiff  did  certain  acts,  occasioning  a 
breach  of  the  peace,  and  no  doubt  the  acta 
alleged  m^ht  amount  to  a  breach  of  the 
peace.  I  would  not  say  that  merely  mak- 
ing a  noise  in  the  street  could  be  so  con- 
sidered; but  no  man  can  fail  to  see  that 
the  matters  alleged  here  might  of  them- 
selves amount  to  a  breach  of  the  peace : 
and  I  have  already  observed  that  the  po- 
liceman who  takes  him  in  the  act  must  be 
considered  as  having  a  view  of  that  which, 
is  being  done. 

Judgment  for  the  defendant* 


(16)  2Latw.  1437. 
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Appeal^  Notice  and  Gravnds  of-^Man' 

Where  an  appeal  against  an  order  of 
remopml  hoe  been  entered  and  respited  to  the 
fdiemiaff  Sessions^  that  Court  has  power 
fwrther  to  respite  the  hearing  of  the  appeal^ 
akkss^h  no  notice  or  grounds  of  appeal 
kese,  prior  to  such  sessions,  been  served 
tpoM  the  respondents. 

Therefore,  where,  under  the  above  oir- 
amstanees,  the  Sessions  had  refused  to 
fmrther  respOe  the  appeal,  although  it  ap- 
fsered  that  in  the  exercise  of  their  discretion, 
theg  tsould  have  done  so  if  they  had  cou" 
siiered  that  they  had  the  power,  this  Court 
Rented  a  mamdamus,  commanding  the  Jus- 
tices to  hear  the  appeaL 

[For  the  report  of  the  above  case,  see 
17  Law  J.  Rep.  (m.s.)  M.C.  p.  45.] 


ROBBINS    V.     FENNELL    AND 
OTHERS. 


Attorneg-^ London  Agent  —  Money  had 
%nd  received — Privity —  Wrongful  Detainer 
9/  Money — Summary  Jurisdiction, 

A,  who  was  the  London  agent  of  S.  ^  J, 

attondes  in  the  country,  by  their  directions 

istsed  a  fi.  fa.  and  warrant  to  levy  on  the 

goods  of  a  debtor  in  Wilts,  at  the  suit  of  one 

•/  their  clients,  referring  the  officer  to  S»  and 

J»  fsr  instructions.     The  officer  not  being 

akle  to  meet  with  S,  ^  /.  paid  the  amount 

of  Ike  levy  to  the  under-sheriff,  who  without 

aajf  mtructions  from  S.  ^  J.  remitted  the 

"Mcy  to  A,  in  London,  whose  name  was 

isdsned  on  the  warrant.   A.  refused  to  pay 

the  aoaey  over  to  the  client,  claiming  to  apply 

^m  reduction  of  the  general  balance  due  from 

S.  ^  J.  for  agency  business : — Held,  that 

n  thete  facts  there  was  no  privity  ofeon- 

i^sd  to  support  an  action  by  the  client  against 

A.  for  money  had  and  received  to  his  use. 


But  it  appearing  that  the  money  had  been 
paid  in  the  first  instance  to  the  town  agent 
under  a  mistake,  and  retained  by  him  against 
the  express  directions  ofS.  ^  J,  the  Court 
made  absolute  a  rule  obtained  by  the  client 
to  compel  the  town  agent  to  refund  the 
money. 

Assumpsit  for  money  had  and  received 
and  on  an  account  stated. 

Plea — Non  assumpsit  and  issue  thereon. 

The  cause  was  tried,  before  Piatt,  B.  at 
the  Wiltshire  Summer  Assizes,  1846,  when 
it  appeared  that  the  action  was  brought  to 
recover  166/.  Ss.  from  the  defendants  under 
the  following  circumstances : — On  the  10th 
of  May  1846  the  defendants  Messrs.  Fen- 
nell  &  Co.  as  the  London  agents  of  Messrs. 
Slade  &  Jones,  attomies  at  Devizes,  and 
by  their  instructions  issued  a  fi.  fa.  in  an 
action  of  Robhins  v.  Heath,  indorsed  to  levy 
157/.  bs.,  and  on  the  following  day  lodged 
it  with  the  town  agents  of  the  under* 
sheriff  of  Wilts,  with  instructions  to  them 
to  issue  a  warrant  to  the  officer  at  Melk- 
sham,  to  whom  they  also  wrote  directing 
him  to  go  to  Slade  &  Jones  immediately 
on  receipt  of  the  warrant  for  instruc* 
tions.  On  the  14th  of  May  the  officer  levied 
166/.  35.,  and  having  afterwards  called 
at  the  office  of  Slade  &  Jones,  but  not  find- 
ing them  at  home,  he  forwarded  the  amount 
to  the  under-sheriff  at  Salisbury,  according 
to  the  regular  course  of  his  duty.  The  under- 
sheriff,  without  any  instructions  from  Slade 
&  Jones,  remitted  the  amount  to  the  defen- 
dants Messrs.  Fennell  &  Co.,  whose  names 
were  indorsed  on  the  warrant  as  agents 
to  Slade  &  Jones,  it  appearing  to  be  the 
practice  of  the  sheriff's  office  to  remit  the 
proceeds  of  executions  to  the  London  agent 
if  the  warrant  was  granted  in  London.  Ap- 
plication was  made  to  the  defendants  to  pay 
over  this  money  under  an  authority  from  the 
plaintiff  and  from  Slade  &  Jones,  but  the 
defendants  replied  that  they  had  applied  it 
towards  a  balance  due  to  them  from  Slade  & 
Jones  for  agency  business,  and  refused  to  pay 
it  over  to  the  plaintiff.  No  evidence  was  given 
at  the  trial  of  the  existence  of  any  debt  from 
Slade  &  Jones  to  the  defendants.  At  the 
close  of  the  plaintiff's  case  the  defendants* 
counsel  claimed  a  nonsuit  on  the  ground 
that  there  was  no  privity  shewn  to  exist 
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between  the  plaintiff  and  die  defendants — 
Stephens  v.  Badcock  (1)  and  Cobb  v.  Becke 
(2)  were  referred  to.  The  learned  Judge 
reserved  leave  to  the  defendants  to  move  to 
enter  a  nonsuit  on  this  objection,  and  the 
plaintiff  had  a  verdict  for  166^.  Ss. 

Crowder^  in  the  ensuing  term,  obtained 
a  rule  nisi  accordingly,  or  for  a  new  trial. 

Montague  Smith  and  Taprell  shewed  cause 
(Nov.  27).-~Thi8  case  falls  directly  within 
the  rule  in  Moody  v.  Spencer  (3),  that  money 
received  by  the  town  agent  in  the  course  of 
the  suit  from  the  opposite  party  for  his 
client,  is  received  to  the  use  of  the  client. 
Cobb  V.  Becke  differed  in  its  circumstances^ 
but  expressly  recognizes  Moody  v.  Spencer^ 
It  is  there  said,  "  If  Cobb  (the  client)  had 
transmitted  the  money  direct  to  the  defen- 
dants, or  if  he  had  desired  Dalby  (the 
country  attorney)  to  transmit  it  to  them 
specifically,  and  they  had  received  it  as  from 
Cobb,  and  not  as  from  Dalby,  doubtless 
they  would  have  become  Cobb's  agents,  and 
accountable  to  him  for  the  appropriation 
of  it." 

[Coleridge,  J. — This  never  was  the 
client's  money,  as  it  was  in  Moody  v. 
Spencer,^ 

It  was  money  paid  specifically  on  a  par- 
ticular account,  and  not  generally ;  the  plain- 
tiff has,  therefore,  a  right  to  recover  it.  It 
is  not  necessary  there  should  be  a  strict 
privity ;  the  plaintiff  might  have  recovered 
the  amount  of  the  levy  from  the  sheriff  as 
money  had  and  received,  if  it  had  not  been 
paid  over.  Calland  v.  Lloyd  (4)  is  in 
point.  Stephens  v.  Badcock  will  be  re- 
lied on  ;  but  there  the  receipt  by  the 
clerk  to  the  attorney  was  held  to  be  a 
receipt  by  the  attorney  himself,  to  whom 
alone  the  defendant  was  accountable.  fVhite 
V.  the  Royal  Exchange  Assurance  Com-- 
pany  (5)  affirms  the  principle,  that  an  agent 
cannot  set  up  against  the  party  to  the  cause 
his  own  claim  against  the  country  attorney. 

ri)  3,B.  &  Ad.  355  ;  •.  c.  1  Law  J.  Rep.  (n.s.) 
K.B.  75. 

(2)  6  Q.B.  R«p.  930 ;  a.  c.  14  Law  J.  Rep.  (n.b.) 
Q  K.  108. 

(3)  2  DowL  &  RyL  6 ;  a.  c  1  Law  J.  Rep. 
K.B.  I. 

(4)  6  Mee.  &  Wels.  26  *,  a.  c  9  Law  J.  Rep. 
(N.a:)  Each.  56. 

(5)  1  Bing.  20. 


[WiGHTUAN,  J. — Could  these  defendants 
have  pleaded  a  set-off  for  a  debt  due  to 
them  from  the  country  attorney  ?] 

They  could  have  no  lien  on  the  money 
received  by  them  for  the  general  balance 
due — Maanss  v.  Henderson  (6)j  Story  on 
Agency,  s.  387.  Yates  v.  FreckleUm  (7) 
shews  that  the  payment  in  this  case  was 
a  good  payment  to  the  client.  Goode  v. 
Joner(S)  is  a  direct  authority  in  this  case. 

[WiGHTMAN,  J. — That  is  hardly  reoon- 
cileable  with  Cobb  ▼•  Becke.  WiUiasu  v. 
EvereU  (9)  and  Lilly  v.  Hays  {10)  lay  down 
the  rule  that  where  an  agent  receives  money 
on  account  of  a  third  party,  he  continues 
liable  to  his  principal  until  he  enters  into 
some  binding  engagement  to  pay  it  to  the 
third  party.] 

There,  no  relation  subsisted  between  the 
plaintiff  and  defendant ;  here,  the  defendants 
issued  the  warrant  as  agents  for  the  plain- 
tiff. There  must  be  some  privity  between 
the  client  and  the  town  agents.  The  acts  of 
the  agent  are,  as  against  the  opposite  party, 
the  acts  of  the  client — Griffiths  v.  Williams 
(11).  Primarily,  the  country  attorney  ia 
liable  to  the  agent,  but  the  client  may  be- 
come so — Scrace  Y.  Whittington  {12). 

[Lord  Dbnman,  C.J. — ^Admitting  that 
to  be  so,  it  does  not  make  the  defendants 
agients  of  the  plaintiff,  but  of  Slade  & 
Jones.] 

There  was  a  case  of  Hanby  v.  Casein 
(13)  in  the  Exchequer  two  days  ago,  where 
on  an  application  against  a  town  agent, 
who  had  received  the  amount  of  a  judgment 
debt,  and  claimed  to  set  off  a  debt  due  to 
him  from  the  country  attorney,  the  Court 
held  that  he  could  not  do  so,  but  must  be 
considered  as  agent  of  the  elient.  But  even  if 
the  defendants  received  the  money  contrary 
to  their  duty,  the  plaintiff  may  still  waive 
the  tort  and  treat  it  as  money  received  to 
his  use — Down  v.  Hailing  (14),  Buchauut^ 

(6)  1  Eaat.  335. 

(7)  2  Dougl.  623. 

(8)  Peake,  N.P.C.177. 

(9)  14  Eaat,  582. 

(10)  5  Ad.  &  £1.  548 ;  a.  c.  6  Law  J.  Rep.  (m.8.> 
K.H.  5. 

(11)  1  Tern  Rep.  710. 

(12)  2  B.  &  C.  1 1 ;  a.  c.  1  Law  J.  Rep.  K.R  221. 

(13)  Not  reported. 

(U)  4  B.  &  C.  330  ;  a.  c.  3  Law  J.  Rep.  K.B. 
234. 
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r.FMd%(15),  Clarke  Y.  Shee{\6),  LHOe- 
wo9dv.  fVUUams  {17), 

[CoLiEiDGB,  J. — lif  the  receipt  is  wrong- 
fol,  the  plaintiff  may  also  treat  the  payment 
to  die  defendanta  as  wrongful,  and  main- 
taia  an  action  for  money  had  and  received 
fl^flt  the  sheriff.] 

Thai  may  he  a  consequence ;  hut  it  does 
not  shew  that  he  may  not  recover  this 
Dioney  from  the  defendants. 

Cnmder  {Bnit  was  with  him),  contra. — 
This  role  was  obtained  on  the  authority  of 
i9fepAai#  ▼.  Badeoek  and  Bamford  v.  Shut^' 
tltwortk  (18),  which  shew  that  to  maintain 
ibis  action,  there  must  be  privity  of  contract 
between  the  parties ;  and  it  lies  on  the  plain- 
df  to  shew  anything  in  this  particular  case 
which  takes  it  out  of  the  general  rule  of 
law.  Moody  V.  Spencer  is  unquestion- 
ably to  some  extent  an  authority  in  favour 
of  the  action  ;  but  it  is  not  found  reported  in 
any  other  book  besides  Dowling  ^  Roland, 
a&d  inust  be  considered  at  least  doubtful 
law.  The  case  of  Hanhy  v.  Caasin,  referred 
to,  was  an  application,  as  it  seems,  to  the 
iommary  jurisdiction  of  the  Court,  and 
decides  nothing  as  to  the  present  question. 

[LoED  Dbnman,  C.J. — At  present  we 
do  not  think  it  necessary  to  hear  you 
fmther ;  bat  we  will  inquire  into  that  case 
m  the  Exchequer  before  deciding  the  pre- 
lent  rule.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  (19)  was 
(Dec.  11,)  delivered  by — 

Lord  Dbnman,  C.J. — This  case  appeared 
to  us,  after  it  bad  been  fully  argued,  to  be 
almoat  identical  with  Cohh  v.  Becke,  which 
we  distinguished,  in  delivering  our  opinion, 
from  Moody  v.  Spencer.  The  distinction 
is  not  periiaps  a  very  satisfactory  one,  but 
if  these  two  eases  are  at  variance,  we  give 
the  preference  to  that  which  is  not  only 
mu^  later  in  point  of  time,  but  which  under- 
went much  greater  consideration.  We  de- 
layed our  decision,  because  the  Court  of 
Bzciiequer  was  said  to  have  recently  taken 

(15)  9  a  &  C.  747 ;  a.  c  7  Law  J.  Rep.  (m.s.) 
K.B.I14. 

(16)  Cowp.  199. 

(17)  6  Taunt.  277. 
(IS)  II  Ad.  &  CI.  926. 

(19)  Lord  Damnan,  C.J.,  Coleridge,  J.  and 
IVigbtmin,  J. 


a  different  view  of  the  general  doctrine, 
which  is  undoubtedly  of  very  great  import- 
ance. And  we  have  made  inquiry  on  the 
subject,  and  are  indebted  for  a  report  of  the 
proceeding  in'  Hanby  v.  Casain,  to  the  last 
number  of  the  Law  Times,  which  we  have 
reason  to  think  correct.  This  is  the  mar- 
ginal note  :  "  When  a  London  agent  has 
been  instructed  by  the  attorney  in  tlie 
country  to  commence  an  action,  and  he 
receives  the  money  from  the  defendant  in 
the  suit,  and  instead  of  paying  it  over 
in  cash  to  the  country  attorney,  puts  it  to 
his  account,  which  is  afterwards  settled,  the 
Court  will  nevertheless  compel  the  London 
agent  to  pay  the  money  again  to  the  prin- 
cipal (the  plaintiff^  in  the  action),  as  the 
payment  to  the  attorney  is  payment  to  him 
in  the  character  of  an  attorney,  and  as  the 
agent  of  the  plaintiff;'*  We  can  easily  con- 
ceive the  town  agent  making  himself  liable 
to  the  client  for  particular  sums,  and  that 
the  Court  may  be  desirous  of  inferring  such 
liability  from  circumstances  for  the  purpose 
of  exercising  its  summary  jurisdiction  over 
its  officers,  to  enforce  justice  according  to  the 
equity  of  each  individual  case.  But,  when 
the  client,  as  in  this  case,  appears  as  plain- 
tiffin  an  action  for  money  had  and  received, 
and  the  defendant  pleads  non  assumpsit, 
there  can  be  no  recovery  unless  the  law 
will  imply  a  contract  to  pay  on  request 
from  the  relation  which  the  several  parties 
bear  towards  each  other.  The  client  who 
employs  the  attorney  is  answerable  to  him 
for  costs,  and  in  case  of  negligence  or  mis- 
conduct must  come  upon  him  for  redress. 
He  is  entitled  to  credit  for  all  sums  the 
attorney  may  happen  to  owe  him,  and 
though  he  probably  knows  that  the  business 
must  be  carried  on  by  a  town  agent,  his 
payment  for  it  to  such  agent  is  no  discharge 
to  him  against  the  attorney  —  Yates  v. 
Freekleton,  In  like  manner,  the  attorney 
employs  and  is  liable  to  the  town  agent, 
who  knows  nothing  of  the  client  but  his 
name,  and  is  not  even  to  that  extent  known 
by  him.  The  town  agent  could  not  main- 
tain an  action  for  work  and  labour  against 
the  plamtiff  by  whom  he  was  not  employed, 
and  the  rights  and  liabilities  of  the  parties 
in  such  a  case  would  be  reciprocal.  Some 
expressions  fell  from  Lord  Hardwicke  (20) 

(20)  Taylor  e.  Lewis,  2  Ves.  sen.  111. 
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which  describe  the  mutual  relation  of  the 
three  characters  very  clearly.  The  six 
derk  in  Chancery  refused  to  file  a  certificate 
till  his  fees  were  paid,  but  his  Lordship 
mentioned  an  order  which  es'tablishes  that 
the  six  clerk  cannot  come  on  the  client  or 
the  solicitor,  but  must  come  on  the  sixty 
clerk  for  his  fees.  With  him  (the  sixty 
clerk)  is  the  client  or  solicitor  to  have  pri- 
vity or  connexion,  so  that  payment  to  him 
is  conclusive  to  the  six  clerk,  and  he  is  not 
obliged  to  pay  twice,  having  paid  the  proper 
hand.  The  practice  has  been  since,  Uiat 
the  sixty  clerk  has  taken  upon  himself  to 
pay  the  six  clerk,  between  whom  and  the 
client  all  intercourse  is  cut  off.  This  being 
the  state  of  things,  as  one  of  two  innocent 
parties  must  suffer  by  the  misconduct  of  ^ 
third,  and  we  are  driven  to  inquire  where 
the  legal  liability  resides,  we  cannot  help 
saying,  in  conformity  to  former  cases  and 
to  the  principle  of  Williams  v.  Everett  so 
often  lately  recognized,  that  it  results  from 
the  privity  existing  between  the  two  parties. 
It  is  remarkable,  that  the  decision  from 
which  we  find  ourselves  compelled  to  dis- 
sent appears,  to  have  been  made  without 
reference  to  the  late  case  of  Cobb  v.  Becke 
or  any  other  authority. 

Rule  absolute  to  enter  a  nonsuit. 

In  Hilary  term,  M,  Smith  obtained  a 
rule  calling  upon  Messrs.  Fennell  &  Co.  to 
shew  cause  why  they  should  not  pay  over 
to  the  plaintiff  the  sum  of  1661.  3«.,  after 
deducting  their  costs.  The  affidavits  on 
which  this  rule  was  founded,  besides  the 
facts  stated  in  the  preceding  case,  set  out 
the  following  letters :— • 

''From   Slade  &  Jones  to  the  Under* 

sheriff. 
•<  Deviset,  16th  May  1846. 

"  Robbins  v.  Heath. — The  officer  informs 
me  that  he  has  remitted  you  the  amount  of 
debt  and  our  costs  herein.  We  shall  feel 
obliged  by  your  remitting  us  your  cheque 
for  the  same  at  your  earliest  conve- 
nience.*' 

"  From  the   Under-sheriff  to   Slade  & 

Jones. 

"Salisbury,  May  18.  1846. 

**  Dear  Sirs. — ^Robbins  v.  Heath.— The 
amount  of  levy,  &c.  herein  (166/.  3««)  was 
forwarded  to  Messrs.  Fennell  &  Co.,  your 
agents,  by  Saturday  evening's  post." 


"  From  Messrs.  Fennell  &  Co.  to  Slade  & 

Jones. 

"  Bedford  Row,  18th  May  1846. 

"Dear  Sirs.— -Robbins  v.  Heath. — We 
have  had  remitted  to  us,  through  Williams  & 
Co.,  the  sum  of  \66L  3*.  *  •  *  You  had 
better  let  us  know  what  we  are  to  do  with 
the  money  remitted  us  by  the  under-sheriff." 
"  From  the  Same  to  the  Same. 

•<  Bedford  Row,  28rd  May  1846. 

"Dear  Sirs. — Robbins  v.  Heath. — ^We 
are  really  surprised  at  your  asking  us  to 
remit  the  amount  received  in  this  matter. 
We  have  applied  it  in  part  liquidation  of 
the  large  balance  due  from  you,  and  there- 
fore cannot  think  of  remitting  any  portion 
of  it." 

The  letter  of  Slade  &  Jones,  to  which  this 
was  a  reply,  was  not  stated  in  the  affidavits 
on  either  side. 

Crowder  and  Butt  now  shewed  cause.-— 
The  application  cannot  be  maintained  with'< 
out  shewing  some  privity  between  the  client 
and  town  agent :  in  fjEu:t,  this  is  an  attempt 
to  agitate  again  the  question  decided  in 
Robbins  V.  Fennell.  If  new  facts  can  be 
produced  a  fresh  action  should  be  brought. 
Ex  parte  Jones  (21),  and  Oray  v.  Kirby 
(22)  were  cited. 

M.  Smith  and  Taprell,  contr^. — This 
application  to  the  summary  authority  of  the 
Court  does  not  depend  upon  privity;  but 
the  Court  will  see  whether  Fennell  &  Co. 
are  retaining  money  to  which  they  have  no 
right.  This  motion  is  not  in  opposition  to, 
but  a  consequence  of,  the  decision  in  Robbins 
v.  Fennell. 

[Lord  Denman,  C.J. — We  did  not  there 
intend  to  draw  any  distinction  in  favour  of 
summary  applications,  except  where  there 
is  fraud.] 

The  fact  of  retaining  money  paid  by  mis- 
take, and  without  any  authority  from  Slade 
&  Jones,  does  amount  to  fraud — In  re  Ann 
Oliver  (23),  Yates  v.  Freekleton.  The 
Courts  frequently  interfere  against  an  attor- 
ney where  there  is  no  privity,  and  where  no 
action  would  lie:  compelling  a  steward  to 
hand  over  documents  received  by  him  in 
his  capacity  of  attorney,  and  obliging  an 
attorney  to  return  the  premium  to  an  arti* 
cled  clerk  who  has  broken  his  contract 

(21)  2  Dowl.  P.C.  161. 

(22)  Ibid.  601. 
(28)  2  Ad.  &  £1.  620. 
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fiottliar  instances.  Ex  parte  Jimes  was  a 
ease  arising  out  of  the  negligence  of  the 
agent.  Grajf  v.  Turvey  was  an  application 
against  a  country  attorney^  who  was  com- 
pelled to  pay. 

LordDenman,  C.J. — After  some  con- 
sideiation  I  think  this  is  one  of  the  cases 
ooDtemplated  by  us  in  our  former  decision, 
and  that  the  client  may  compel  the  town 
agent  to  refund  this  money,  which  did  not 
come  to  his  hands  in  his  diaracter  of  town 
agent,  but  out  of  the  regular  course  of 
boainess ;  for  they  write  to  ask  what  they 
are  to  do  with  it ;  the  answer  to  that  letter  is 
not  brooght  before  us,  but  the  reply  of  the 
^Igents  is  set  out,  and -that  pretty  clearly 
ihews  what  the  answer  must  have  been. 
On  this  short  state  of  facts,  I  think  the 
money  was  evidently  received  by  Fennell 
ft  Co.  by  mistake ;  and  if  so,  it  ought  not 
to  be  applied  towards  payment  of  the  balance 
due  to  them  from  Slade  &  Jones.  My  only 
doubt  is,  as  there  has  been  a  trial,  whether 
we  ought  to  allow  the  plaintiff  to  come  on 
tbe  agents  except  by  a  fresh  action ;  but  I 
think,  on  the  whole,  we  are  bound  to  say 
that  this  money  was  received  improperly, 
sod  therefore  ought  to  be  paid  over  to  the 
elient. 

Patteson,  J.  —  If  there  had  been  no 
qwcial  circumstances  to  render  the  London 
agent  himself  liable,  I  should  have  thought 
there  was  no  distinction  between  an  action 
for  money  had  and  received  and  a  special 
apphcadon  against  the  agents.  But  this 
money  was  received  by  the  agents  in  con- 
aeqaenoe  of  the  bailiff  not  finding  the  person 
to  whom  he  was  bound  to  pay  it,  and  there- 
fore tbe  under-sheriff  sent  it  up  to  them. 
It  is  remarkable  that  these  persons  do  not 
give  OS  the  answer  received  from  Slade  & 
Jones,  but  it  is  manifest  from  their  reply 
that  diey  did  not  assent  to  its  being  placed 
against  their  account.  The  nonsuit  was 
n^t  in  the  action,  for  there  was  no  privity ; 
bat  such  an  application  as  the  present  need 
not  rest  on  privity,  but  will  turn  on  the 
special  drcnmstances  brought  before  us. 

COLEEIDGE,   J.    and  WlOHTMAN,  J.  con- 

convd.      r 

Loan  Demmak,  C.J.  added — I  am  not 
tore  thst  if  these  facts  had  been  proved  at 
the  trial,  the  action  might  not  have  lain,  on 
NiwSaaiBs,  XVII.—aB. 


the  ground  of  a  wrongful  detainer  of  the 
money  by  Fennell  &  Co. 

Rule  absolute,  with  costs. 


1847.       \ 
Nov.  17,  20./ 


THE  QUEEN  0.  CHADWICK. 


Bigamy — Marriage  with  deceased  Wife^s 
Sister  — "Prohibited  Degrees"  — 5  ^  6 
Will.  4.  c.  54,  32  Hen.  8.  c.  38,  25  Hen.  8. 
c.  22,  28  Hen.  8.  c.  7. 

The5  ^6  Will  4.  c.  54.  renders  abso^ 
lutely  void  all  marriages  solemnized  after 
the  time  of  its  passing  between  persons  within 
the  prohMted  degrees,  and  which  were  pre- 
viously voidable  only  by  sentence  of  the  Ecr 
elesiastical  Court  pronounced  during  the  life 
of  both  parties. 

Therefore,  a  marriage  with  a  deceased 
wife's  sister  contracted  after  the  passing  of 
that  act  is  absolutely  void. 

The  **  prohibited  degrees  of  consanguinity 
and  affinity,'*  in  6  ^  6  Will.  4.  c.  54. 
refer  to  the  decisions  of  the  Ecclesiastical 
Courts  at  that  time* 

"  The  degrees  prohibited  by  God's  law** 
in  32  Hen.  8.  c.  38.  are  those  enumerated 
in  25  Hen.  8.  c.  22,  and  28  Hen.  8.  c,  7. 

[For  the  report  of  the  above  case,  see 
17  Law  J.  Rep.  (n.s.)  M.C.  p.  33.] 


1847 
Nov 


547.     1 
.4,25./ 


SIMPSON  V.  MAEGETSON  AND 
ANOTHER.  ^ 


Contract — Words,  Evidence  to  explain'^ 
"  Calendar'*  or  "  Lunar**  Month. 

The  construction  of  a  contract,  and  the 
meaning  of  particular  words  used  in  it,  is  for 
the  Judge,  except  in  cases  where  there  It 
evidence  that  a  particular  word  was  used 
in  a  sense  peculiar  to  a  particular  trade  or 
business,  or  that  its  meaning  depends  on  the 
usage  of  a  particular  place. 

Where  it  was  agreed  that  the  plaintiff,  an 
auctioneer,  should  receive  a  certain  amount 
of  commission  in  case  a  sale  of  a  certain 
estate  should  be  effected  "  within  two  months** 
ofagiven  day: — Held,  that  **  months**  ^na^k 
facie  meant  lunar  months,  and  that  the  enh* 
sequent  conduct  of  the  parties  was  not  to 
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be  looked  at  to  shew  that  it  meani  calendar 
months. 

Quaere — whether  evidence  was  admissible 
to  shew  that^  according  to  the  usage  of  auc» 
tioneers,  **  month**  was  considered  as  mean- 
ing calendar  month. 

Assumpsit  for  work  and  labour  and  on  an 
account  stated. 

Plea  as  to  all  except  2252.  5s,  non  as- 
sumpsit, and  payment  of  that  sum  into 
court.  The  plaintiff  by  his  particulars 
claimed — 

£.    I.    d. 

For  work,  labour,  aod  services  on  the 
■ale  of  the  Cove  estate  and  com- 
mission thereon  at  R  per  cent  on 
40,050t  the  purchase-money 400  10    0 

Paid  tos  surreys  and  plans 25    0    0 

425  10    0 

At  the  trial,  before  Wightman,  J.,  at  the 
Sittings  in  London,  after  Trinity  term,  1 846, 
it  appeared  that  the  plaintiff,  who  was  an 
auctioneer,  had  been  employed  by  the  defen- 
dants in  the  sale  of  the  Cove  estate  mentioned 
in  the  particulars.  By  yarious  letters  which 
passed  between  the  parties  in  April  1845, 
at  which  time  the  plaintiff  was  employed, 
the  terms  of  engagement  were  clearly  proved 
to  be  as  follows : — That  the  plaintiff  was  to 
be  paid  IL  percent,  on  the  amount  at  which 
the  estate  might  be  sold,  such  commission 
to  include  every  expense  incident  to  the 
sale,  such  commission  to  obtain  whether  the 
estate  was  sold  by  private  contract  before 
the  sale,  by  auction  on  the  day  of  sale,  or 
by  private  ^ntract  after  the  day  of  the  sale 
by  auction ;  out  it  was  to  be  understood  that 
"if  the  estate  was  not  sold  within  two 
months  after  the  day  of  auction  the  plaintiff 
was  to  receive  one-half  per  cent  only." 

The  estate  was  advertised  fur  sale  by 
auction  on  the  6th  of  August  1845.  On 
that  day  it  was  put  up  at  Sxe  auction  mart, 
tod  was  bought  in,  there  being  no  bidding 
higher  than  84,000/.  On  the  2nd  of  Oc- 
tober it  was  sold  by  private  contract  for 
40,050/. 

On  the  1 1th  of  December  1845  the  plain- 
tiff wtt>te  to  the  defendants  claiming  the  II. 
per  cent,  commission,  and  received  the  fol<> 
lowing  letter  in  answer : — 

••BuDgay,  Dee.  12. 

"  Dear  Sir,— When  will  you  be  at  Hales- 
wortfa  that  we  may  come  over  to  see  you  and 


liquidate  your  claim.  If  we  remit  through 
our  bankers  they  will  charge  you  SL  or  so 
for  commission,  which  perhaps  you  may  not 
like  to  pay.  Yours  truly,  Margetson  and 
Hartup." 

Subsequently,  however,  the  defendants, 
who  acted  for  executors,  refused  to  pay  more 
than  one-half  per  cent,  on  the  ground  that  the 
sale  did  not  take  place  within  two  months 
from  the  day  of  auction ;  the  2nd  of  Octo* 
ber  being  one  day  more  than  two  lunar 
months  from  the  6th  of  August.  The 
particulars  of  sale  were  in  evidence  at  the 
trial,  and  one  of  the  conditions  of  sale  was, 
that  the  purchaser  should,  within  one  "  ca- 
lendar month"  from  the  delivery  of  the  ab- 
stract of  title,  send  to  the  vendor's  solici- 
tor a  statement  in  writing  of  his  objections 
(if  any)  to  the  title,  &c.  It  was  contended, 
on  the  part  of  the  defendants,  that  the  word 
"  month,"  in  the  correspondence,  must  be 
taken  to  mean  "lunar  month."  On  the 
part  of  the  defendants,  evidence  was  ten- 
dered of  auctioneers  and  other  persons,  to 
shew  that  the  word  '*  month,"  in  contracts 
of  this  description  was,  in  the  trade,  con- 
sidered as  meaning  *'  calendar  month." 
This  evidence  was  objected  to,  and  subae- 
quently  withdrawn.  The  Judge  thought 
that  the  meaning  of  the  word  **  month"  was 
rather  a  question  of  law  than  feet,  and  re- 
marked on  the  circumstance  of  the  words 
"  calendar  month"  being  used  in  the  con- 
ditions of  sale ;  but  left  the  question  to  the 
jury,  on  the  various  documents,  and  the 
verdict  passed  fbr  the  plaintiff,  leave  being 
reserved  for  the  defendants  to  move  to  entltr 
a  nonsuit  or  verdict  for  them. 

Watson^  in  Michaelmas  term,  1846» 
moved  fbr  a  rule  niti,  accordingly,  and  cited 
The  Bishop  of  Peterborough  v.  Catesbif{\\ 
Barksdale  v.  Morgan  (2),  Jocelyn  v.  Huw^ 
kins  (3),  TUus  v.  Ladg  Preston  (4). 
A  rule  having  been  granted,— 
Bgles,  Serf,  and  Unthank  shewed  caose 
(Nov.  4). — First,  the  meaning  of  the  word 
'*  month)"  in  a  mercantile  contract,  is  a 
question  of  fact ;  it  is  one  of  those  words 
which,  in  these  matters,  has  a  technical 
or  peculiar  signification-^iSiNtM   v.    fFii^ 

(1)  Cro.Jao.  167. 

(2)  4  Mod.  18^. 
(8)  1  Stra.  446. 
(4)  Itrid.  652. 
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m  ($\  HiUekUtm  v.  Bawker  (6),  and 
the  jury  have  found  a  verdict  on  the 
eTidenee,  which  was  not  objected  to,  of 
the  letten  and  other  documents  relating 
to  the  contract.  In  Lang  ▼•  Gale  (7), 
wliich  was  the  case  of  an  agreement  for  the 
lale  of  land,  it  was  held  that  the  intention 
of  the  oontracting  parties  was  to  he  looked 
to,  to  decide  whether  *'  a  month"  was  to  be 
taken  to  mean  a  "  lunar"  or  a  "  calendar" 
iDooth:  here  the  letters  and  admissions 
ihewed  that  both  parties  considered  that  a 
"  calendar  month"  was  intended.  But  even  if 
the  question  he  one  of  law,  this  is  a  mercantile 
ooo^aet,  and  therefore  "month"  means 
"calendar  month" — The  Que€n  v.  Oie  In- 
hahUaniM  ofChawton{S\  JoUy  v.  Ywng(9\ 
HipmeU  v.  Kmgkt{lO),  Webb  v.  Fairmaner 
(U),  TUmm  v.  Lady  Prettonf  which  was 
tabsequent  to  the  case  of  Jocehfn  v.  HaW' 
hm$.  In  CaeheU  v.  Oray  (12),  it  was  held 
that  a  statement  on  the  record  that  the  de- 
loidant  covenanted  to  pay  a  sum  in  twelve 
numths  was  no  varianee  ^m  the  covenant 
proved,  which  was  to  pay  in  twelve  calenr 
dar  months-^  7Af  Bishop  of  Peterborough  v. 
QUeaby.  In  The  King  v.  Cusuns  (18),  it 
was  held  that  the  word  "  month,"  in  the  sta- 
tote  13  Hen.  4.  c.  7*  meant  "  an  almanac 
Boath,"and  was  not  confined  to  twenty-eight 
days — Haigh  v.  Brookei^  1 4),  Dyke  v.  Sweets 
•^(15),  Neiieon  v.  Harford  (16),  Seton  v. 
£&Mis(17).  In  notices  to  quit, "  six  months" 
means  neither  lunar  nor  calendar  months, 
bat  the  space  from  one  quarter  day  to  the 
aext  but  one.  Words  are  construed  with 
refennoe  to  the  subject-matter  of  the  instru- 
ment in  which  they  occur,  as  '*  equally  to 

(5)  a  a  ^  Ad.  728 ;  ■.  0, 1  Law  J.  Rep.  (v.s.) 
K.B.  194. 

(6)  5  Hee.  &  Wels.  535 ;  8.  o.  9  Law  J.  Rep. 
(s^)  Exch.  24. 

<7)  IMML&Selw.  111. 

(8)  1  Q.B.  Rap.  247 ;  a.  e.  10  Uw  J.  Rep.  (wa) 
M.C.  5*. 

(9)  1  Esp.  186. 

(10)  1  You.  &  CoU.  419;  B.G.  4  Law  J.  Rep. 
(r^)  £i.  Eq.  S2. 

(11)  S  Mm.  &  Wels.  473;  a.  o.  7  Uw  J.  Rep. 
(«.&}  EzcIl  140. 

(12)  1  Brod.  &  Ring.  186. 
(12)  1  Sid.  186. 

(14)  10  Ad.  ft  El.  309  $  s.  e.  9  Lew  J.  Rep.  (n.8.) 
Q3.99. 

(15)  WmM,685. 

(16)  8  Mm.  h  Wek.  806 ;  ■.  c.  11  Lsw  J.  Rep. 
U.a.)  Enfa.  20. 

(17)  7  V«,  266. 


be  divided"— FMer  V.  Wigg{\%\  Mallan 
V.  May  (19),  Ditcham  v.  CAfV0(9O),  Beck^ 
ford  v.  CrutweU(2l).  But  here,  as  any 
ambiguity  which  exists  in  the  contract  is 
latent,  it  may  be  explained  by  the  sub'S^ 
quent  acts  of  the  parties-^^ovme  v.  Gaiitjf 
(22),  Clayton  v.  Gregaon  (2S). 

[(JoLERiDGE,  J.— What  evidence  raises 
the  ambiguity  here  ?] 

Perhaps  this  case  does  not  fall  strictly 
within  the  principle  of  either  patent  or 
latent  ambiguity;  but  it  more  nearly  re- 
sembles the  latter. 

Watson,  in  support  of  the  rule.— -The 
general  rule  is,  that  in  construing  all  con- 
tracts and  acts  of  parties  "  month"  means 
lunar  month — Com,  Dig.  *'  Ann.'  B.  The 
exceptions  to  the  rule  are :  first,  where  it  can 
be  collected  from  the  context  that  the  parties 
meant  calendar  months  ;  secondly,  in  mat- 
ters ecclesiastical  '*  month"  means  calendar 
month ;  and  thirdly,  where  a  particular 
mercantile  usage  has  given  the  word  a 
dififerent  meaning  in  a  contract  shewn  to  be 
entered  into  with  reference  to  that  usage, 
that  meaning  will  be  adopted.  Lang  v. 
Gale  and  The  Queen  v.  Chawion  are 
instances  of  the  first  class.  The  cases  of 
bills  of  exchange  and  of  lading  fall  within 
the  last  exception  as  to  usage.  But  here 
no  evidence  of  any  usage  was  given. 

[CoLSiLiDOE,  J.  referred  to  Webb  v.Fair* 
nuinerJ] 

If  a  custom  were  shewn  applicable  to  all 
contracts  of  this  kind,  it  would  undoubtedly 
regulate  this  contract,  but  not  otherwise— 
Jocelyn  v.  Hawkins.  The  rul^  in  sales  of 
estates  is  that  laid  down  in  Sugd.  Vendor 
and  Purchaser,  p.  361,  that  the  meaning 
of  the  word  depends  on  the  context. 

[Lord  Drmman,  C.J. — The  effect  of 
the  letters  went  to  the  jury,  and  they 
found  that  calendar  months  were  meant. 
How  can  the  defendant  come  here  after 
that?] 

[WiGHTM AN,  J. — Mr.  Watson  contended 
that  I  was  to  decide  the  question.  I  thought 
it  was  for  the  jury,  and  left  it  to  them.] 

(18)  1  P.  Wms.  14. 

(19)  18  Mee.  &  Wels.  511 ;  8.0.  14  Uw  J.  Rep. 
(n.b.)  Ezeh.  48. 

(20)  4  Bing.  706  ;  s.c.  6  Uw  J.  Rep.  C.P.  176. 

(21)  1  Moo.  &  Rob.  187. 

(22)  11  CI.  &  Fid.  45. 
(28)  5  Ad.  &  £L  802. 
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The  Judge  was  bound  to  decide  on  the 
meaning  of  the  contract,  and  could  not  look 
beyond  the  contract  for  that  purpose ;  these 
letters  were  put  in  with  a  different  view, 
and  being  admissible  for  that  purpose,  they 
could  not  be  objected  to  on  the  score  of 
irrelevancy  to  the  contract. 

[Coleridge,  J. — Could  he  not  look  at 
the  conditions  of  sale  ?] 

Not  for  the  purpose  of  construing  the 
contract.  The  question  whether,  a  docu- 
ment takes  a  case  out  of  the  Statute  of 
Limitations  is  a  matter  of  law,  and  for  the 
Judge  to  decide. 

[Erle,  J. — Surely,  in  that  case,  a  subse- 
quent  admission  of  liability  would  be  evi- 
dence of  the  intention  of  a  party  when 
the  document  was  written,  if  it  were  am- 
biguous.] 

It  is  submitted  that  no  extraneous  evi- 
dence can  be  received  for  that  purpose. 
But  further,  this  evidence,  if  admissible, 
does  not  at  all  affect  the  meaning  of  the 
contract. 

Cur.  adv.  vult. 

Lord  Denman,  C.J.  now  (Nov.  25)  de- 
livered the  judgment  of  the  Court. — The 
plaintiff,  an  auctioneer,  claimed  commission 
upon  the  sale  of  an  estate  under  a  contract 
for  the  payment  thereof,  if  the  sale  should, 
be  within  two  months  after  an  auction ;  the 
sale  was  not  within  two  lunar  months,  but 
was  within  two  calendar  months  after  the 
auction.  A  letter  from  the  plaintiff,  claiming 
the  commission,  and  an  answer  from  the 
defendant,  apparently  admitting  his  liability, 
were  in  evidence ;  the  plaintiff  proposed  to 
call  witnesses  to  prove  that  according. to 
the  usage  in  the  business  of  auctioneers, 
*'  months  "  signified  calendar  monthst  but, 
on  objection,  withdrew  the  evidence.  The 
learned  Judge  directed  the  jury  to  find  for 
the  plaintiff,  if  in  their  judgment  on  this 
evidence  the  parties  to  the  contract  in- 
tended by  "  months"  calendar  months,  and 
the  verdict  was  for  the  plaintiff. 

The  defendants  obtained  a  rule  to  enter  a 
nonsuit  according  to  the  leave  reserved,  or  for 
a  new  trial,  and  have  contended,  that  month  in 
temporal  matters  means  lunar  month,  unless 
either  from  the  context  or  from  the  usage 
in  a  trade,  business,  or  place,  it  is  made  to 
appear  that  the  parties  intended  another 
meaning  ;   that  there  was  no  such  evidence 


here  ;  that  other  extrinsic  evidence  was 
inadmissible,  and  that  it  was,  therefore,  the 
duty  of  the  Judge  to  have  construed  the 
contract,  and  decided  against  the  plaintiff. 
The  plaintiff  has  adduced  various  decisions 
to  support  the  verdict,  but  we  are  of  opinion 
that  he  has  not  succeeded.  Tt  is  clear  that 
the  construction  of  a  written  contract,  sub- 
ject to  the  exceptions  mentioned  below, 
is  for  the  Judge.  It  is  also  clear  that 
"  months"  denote  in  law  lunar  months, 
unless  there  is  admissible  evidence  of  an 
intention  in  the  parties  using  the  word 
to  denote  calendar  months.  If  the  con- 
text shews  that  calendar  months  were 
intended,  the  Judge  may  adopt  that  con- 
struction— Lang  v.  Gale  and  The  Queen 
V.  Chawton.  If  the  surrounding  circum- 
stances at  the  time  the  instrument  was  made 
shew  that  the  parties  intended  to  use  the 
word  not  in  its  primary  or  strict  sense,  but 
in  some  secondary  meaning,  the  Judge  may 
construe  it  from  such  circumstances,  ac- 
cording to  the  intention  of  the  parties — 
Goldshede  v.  Swan  (24),  Walker  v.  Hunter 
(25),  Bacon* 8  Maxima,  10,  and  the  ex* 
amples  there  given,  MaUan  v.  May  and 
Beckford  v.  CrutweU,  If  there  is  evidence 
that  the  word  was  used  in  a  sense  peculiar 
to  a  trade,  business,  or  place,  the  jury  must 
say  whether  the  parties  used  it  in  that 
peculiar  sense — Smith  v.  Wilson,  Grant  v. 
Maddox  {26),  Jolly  y.  Young.  If  the  mean- 
ing of  a  word  depends  upon  the  usage  of 
the  place,  where  anything  under  the  instru- 
ment is  to  be  done,  evidence  of  such  usage 
must  be  left  to  the  jury  ^^  Robertson  v. 
Jackson  (27),  Bourne  v.  Gatliff.  Also 
the  jury  may  have  to  give  the  meaning 
of  some  technical  words.  But  the  pre- 
sent case  is  not  within  either  of  the 
above  principles,  nor  can  we  find  any 
authority  for  saying  that  the  conduct  of  the 
parties  to  a  written  contract  is  alone  ad- 
missible evidence  to  withdraw  the  construc- 
tion of  a  word  therein  of  a  settled  primary 
meaning  from  the  Judge,  and  to  transfer  it 
to  the  jury, 

(24)  1  Ezch.  Kep.  154  ;  s.c.  16  Law  J.  Rep. 
(m.8.)  Ezch.  284. 

(25)  2  Com.  B.  824;  s.o.  15  Law  J.  Rep.(H.s.) 
C.P.  12. 

(26)  16  Law  J.  Rap.  (n.b.)  Ezoh.  227. 

(27)  2  Com.  B.  412 ;  a.  c.  15  Law  J.  Rap.  (n.b.> 
C.P.  28. 
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Some  cases  were  cited,  where  the  word 
*' month"  has  heen  stated  by  Judges  to 
mean  calendar  and  not  lunar  month,  with- 
oat  expiess  reference  to  the  context  or 
cimimstances.  Bat  those  cases  appear  to 
be  decided  on  some  other  point ;  and  the 
dicta  which  are  reported  are  observations 
eoDateral  to  the  judgment — Dyke  v.  Sweet- 
99f^  HipMweU  ▼.  Knight,  Wehh  v.  Fairmaner. 

Although  the  eyidence  that  was  g^ven 
does  not  appear  to  us  sufficient  to  support 
the  Terdiel,  yet  as  evidence  was  withdrawn 
which  may  be  important,  we  think  that  the 
plaintiff  should  have  an  opportunity  of 
again  tendering  it;  and,  therefore,  make 
the  rule  absolute  for  a  new  trial. 


Rule  absolute  for  a  new  triaL 


1847 
Jan 
July 


.27;    V 
fl9.  } 


THE  QUEEN  9.  THE  MAYOR,  &C. 
OF  THE  BOROUGH  OF  BIR- 
MINOHAM. 


Corporation  —  Cost  of  Maintenance  of 
Prisoners  in  County  Gaol~-b  ^  6  Vict,  e.  98. 
—  County  Rate  —  Purchase  of  Gaol  by 
County— 5  ^  6  Vict.  c.  110. 

/•  April  1839,  prior  to  the  grant  of  a 
separate  Court  of  Quarter  Sessions  to  the 
borough  of  Birmingham,  situate  within  the 
county  of  Warwick,  a  resolution  was  come 
to,  and  duly  entered  in  the  minutes  of  the 
Unn council,  for  paying  the  sum  of  lid.  per 
head  per  day  for  one  year,  for  the  matn- 
tenanee  of  the  borough  prisoners  in  the 
county  gaol  and  house  of  correction,  there 
being  no  gaol  or  house-  of  correction  in  the 
borough,  and  this  resolution  was  agreed  to 
by  the  county  Justices.  In  September  1839, 
after  the  grant  of  the  Court  of  Quarter 
Sessions,  an  account  was  made  out  and 
ottowed  on  the  above  principle.  In  January 
1841  the  county  Justices  resolved  that  the 
borough  Justices  had  no  power  to  commit  to 
ike  county  house  of  correction,  and  such 
prisoners  were  detained  at  expense  and 
inconvenience  to  the  borough,  till  county 
Justiees  could  attend  to  commit  them. 

In  consequence  of  doubts  as  to  the  validity 
of  ike  charter  of  the  borough  of  B,  and  other 
dremnstanees,  no  other  accounts  were  sent  in, 
inreference  to  the  above  charges,  till  Septem- 
ber 1842,  when  an  account  was  sent  in  to  the 
eouseil  charging  for  prisoners  confined  in 


the  gaol  and  house  of  correction,  at  the  rate 
of  lid,  per  head  up  to  the  30/A  of  June 
1842.  The  statute  bS^Q  Vict,  c,  98.  passed 
on  the  XOth  of  August  1842  .—Held,  that 
in  pursuance  of  that  statute  such  accounts 
were  rightly  altered,  so  as  to  charge  the 
actual  expense  of  the  borough  prisoners 
instead  of  the  lid.  per  head  per  day — the 
statute  rendering  the  borough  liable  to  such 
charge  of  the  actual  expenses,  both  prospec^ 
lively  and  retrospectively,  and  that  no  de- 
duction could  be  made  in  respect  of  the 
prisoners  committed  by  the  borough  Justices 
to  the  county  house  of  correction,  subse^ 
quently  to  January  1841. 

The  statute  5^6  Vict.  c.  110.  provided 
that  the  gaol  of  the  city  of  Coventry  should 
be  a  gaol  of  the  county  of  Warwick,  to  be 
purchased  and  paid  for  by  the  county  out  of 
the  monies  in  the  hands  of  the  treasurer : — 
Held,  that  the  borough  of  Birmingham,  which 
had  a  separate  Court  of  Quarter  Sessions, 
was  liable  to  pay  its  proportion  of  the  county 
rate  for  the  purchase  of  the  gaol. 

[For  the  report  of  the  above  case,  see 
17  Law  J.  Rep.  (n.b.)  M.C.  p.  56.] 


1847 
Nov 
Dec 


47.  •) 
.16;  } 
3.7.   3 


MALDEN  V,  FYSON. 


Vendor  and  Purchaser — Costs  of  Bill  for 
Specific  Performance — Damages, 

The  plaintiff  contracted  for  the  purchase 
of  an  estate  from  the  defendant ;  the  plain- 
tiff^s  solicitor  made  objections  to  the  title 
as  disclosed  by  the  abstract ;  the  defendant 
affirmed  it  to  be  good,  and  threatened  to  re- 
sell the  estate  if  the  plaintiff  did  not  com- 
plete. The  plaintiff  afterwards  filed  a  bill 
for  a  specific  performance  against  the  de- 
fendant :  the  defendant,  by  his  answer,  still 
contended  that  the  title  was  good.  The 
Master  (to  whom  it  was  referred)  reported 
that  the  defendant  could  not  make  a  good 
title  according  to  the  terms  of  the  contract, 
and  the  plaintiff's  bill  was,  thereupon^  dis- 
missed, without  costs : — Held,  that  the  plain- 
tiff could  not  recover  against  the  defendant 
in  an  action  at  law  his  costs  of  the  Chancery 
^uit. 

Assumpsit  for  238^.  13s.  6d.,  claimed  as 
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damages  on  the  contract  hereinafter  iBen<* 
tioned,  by  reason  of  the  defendant  haTing 
failed  to  make  a  good  title  to  the  Jands 
therein  referred  to« 

Plea — ^Payment  of  1002.  into  court,  and 
that  the  plaintiff  had  sustained  no  damages 
uUra  that  sum. 

Replication,  that  the  plaintiff  had  sus- 
tained damages  vUra  that  sum. 

At  the  trial,  before  Patterson,  J.,  at  the 
Sittings  in  Middleses,  in  Michaelmas  term, 
1846,  a  verdict  was  taken  for  the  plaintiff, 
damages  138^  1 3s.  fief.,  subject  to  the  opin* 
ion  of  the  Court  on  the  following 

CASE. 

On  the  18th  of  August  1842,  a  ooBtract 
was  entered  into  between  the  plaintiff  and  the 
defendant,  whereby  the  defendant  agreed  to 
sell  and  the  plaintiff  agreed  to  purchase  oer* 
tain  lands  and  premises  at  the  price  of  350/.9 
subject  to  certain  conditions  of  sale  annexed 
to  the  contract*  The  plaintiff  immediately 
on  the  execution  of  the  contract  paid  to 
the  defendant  351.  in  part  of  the  purchase- 
money.  The  plaintiff's  solicitor  objected  to 
the  title  as  disclosed  by  the  abstract,  and 
called  for  further  evidence  in  support  of  it. 
The  defendant's  solicitor  insisted  that  the 
title  was  unobjectionable,  regard  being  had 
to  the  conditions  of  sale.  Several  letters 
passed,  and  interviews  took  place  between 
the  solicitors  of  the  respective  parties  upon 
the  subject,  and  at  length,  on  the  24th  of 
April  1843,  the  defendant,  by  his  solicitor, 
gave  the  plaintiff  notice  that  unless  he  did, 
within  eight  days,  complete  the  purchase, 
he  would  proceed  to  re-sell  the  property, 
and  that  if  there  should  be  any  deficiency 
occasioned  by  such  second  sale,  he  would 
proceed  to  recover  it  from  the  plaintiff,  pur- 
suant to  the  terms  of  the  contract.  On  the 
2nd  of  May  1843,  the  plain tifl^  by  his  soli- 
citor, gave  the  defendsot  notice  of  his  in- 
tention to  file  a  bill  against  him  to  compel 
him  specifically  to  perform  the  contract  of 
the  13th  of  August  1842,  and  also  for  an 
injunction  to  restrain  him  from  selling  or 
conveying  away  the  property,  and  that  if 
he  did  sell  it  or  convey  any  part  of  it,  he 
would  be  held  responsible  for  so  doing,  and 
for  all  costs  and  expenses  occasioned  there- 
by. On  the  3rd  of  May  1843,  the  plaintiff 
filed  a  bill  in  the  Court  of  Chancery  against 
the  defendant,  praying  for  a  ^ledfic  per- 


formance of  the  sud  contract,  for  an  abate- 
ment firom  the  purchase-money,  in  respect 
of  certain  taxes  chaiged  on  the  lands  com- 
prised in  the  particulars  of  sale,  and  for 
an  injunction  to  restrain  the  defendant  from 
selling,  conveying,  or  disposing  of  the  pro- 
perty. On  the  13th  of  July  1843,  the  de- 
fendant filed  his  answer  to  the  said  bill,  in 
which  (amongst  other  thij^s)  it  was  stated, 
that  ever  since  the  contract  was  entered 
into  he  had  alleged,  and  that  he  did  still 
allege,  that  he  possessed  and  conld  ahew  a 
good  title  to  the  said  premises  so  sold  to 
Uie  plaintiff  as  aforesaid,  such  as  by  the 
terms  of  the  contract  he  was  bound  to  do, 
but  not  further  or  otherwise.  The  bill  was 
amended,  and  a  further  answer  was  filed  by 
the  defendant  on  the  26th  of  October  1843. 
Witnesses  were  examined  on  the  7th  of 
February  1844,  and  the  cause  came  on  for 
hearing  before  his  Lordship  the  Master  of  the 
Rolls  on  the  8th  of  July  1844,  when  a  decree 
was  made  referring  it  to  the  Master  of  the 
Court  in  rotation  to  inquire  and  state  to  the 
Court  whether  the  defendant  could  make  a 
good  title  to  the  premises  comprised  in  the 
said  agreement,  having  regard  to  the  terms 
of  the  said  agreement.  On  the  1 8th  of 
November  1845,  Master  Dowdeswell  re- 
ported that  the  defendant  could  not  make  a 
good  title  to  the  said  premises. 

That  report  was  subsequently  confirmed 
by  the  Court ;  and  on  the  15th  of  March 
1846,  an  order  was  made  by  the  Master  of 
the  RoUs,  whereby  his  Lordship  did  order 
that  the  plaintiff's  bill  should  stand  das* 
missed  out  of  court,  without  costs. 

It  is  the  practice  of  the  Court  of  Chan- 
cery when  a  bill  for  a  specific  performance 
of  a  contract  is  dismissed,  owing  to  the 
inability  of  the  defendant  to  perform  it,  to 
dismiss  such  bill  without  costs. 

The  question  for  the  opinion  of  the  Court 
was,  whether  the  plaintiff  was  entitled  to 
.recover  in  the  present  action  any  part  of 
the  costs  incurred  by  him  in  instituting  and 
prosecuting  the  said  suit  in  Chancery. 

If  the  Court  should  be  of  opinion  that  the 
plaintiff  was  so  entitled,  then  the  bill  of  costs 
of  the  plaintiff's  solicitor  was  to  be  taxed  in 
such  manner  as  the  Court  should  direct,  and 
whatever  sum  was  taxed  off  (after  allowing 
to  the  plaintiff  the  costs  of  taxation),  to  be 
deducted  from  the  said  sum  of  1 38/.  1 3s.  Sd^  » 
and  the  verdict  found  for  the  plaintiff  was  to 
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stand  for  tlie  residue.  If  the  Coart  should 
be  of  a  contrary  opinioD,  then  the  verdict 
was  to  be  entered  for  the  defendant. 

It  was  agreed  that  the  pleadings,  as  well 
u  the  yarious  documents  referred  to,  should 
be  considered  as  forming  part  of  the  case. 

The  plaintiff's  points  were,  that,  under 
the  chcumstances  stated  in  the  case,  he  is 
entitled  to  recover  the  costs  incurred  by 
bin,  as  above  mentioned. 

The  defendant's  points  were,  that,  under 
tbe  drcomstances  stated  in  the  case,  the 
pldiitiff'  is  not  entitled  to  recover  the  costs 
menntd  by  him  in  instituting  and  prose- 
cotiDg  the  suit  in  Chancery  mentioned  in 
tbe  case»  or  any  part  of  such  costs,  the 
insCitating  and  prosecuting  such  suits  not 
being  a  necessary  consequence  of  the 
breach  of  eontract,  for  which  the  action  was 
brcMigfat. 

Mmmsiy,  for  the  plaintiff  (Nov.  16). 
—The  plaintiff  is  entitled  to  recover  these 
eosts  as  damages  for  the  inconvenience 
sod  loss  he  has  sustained.  The  defen- 
dant covenanted  to  make  a  good  title; 
sod  the  reason  for  dismissing  the  plain- 
tiTs  bill  was  not  that  the  plaintiff  had 
not  a  right  to  require  a  good  title,  but 
that  a  specific  p^orroance  would  be  useless 
to  htm  if  no  better  title  were  given.  This 
wss  not  the  <»:dinary  case  of  a  bill  for  specific 
performance.  The  plaintiff. had  a  right  to 
file  bis  bill,  but  the  Court  of  Chancery 
coold  not  do  him  perfect  justice.  Both 
parties  here  were  wrong;  but  the  plamtiff 
ought  to  get  his  costs  out  of  the  defendant's 
podcet  in  sone  way  or  other. 

[WiftBTMAN,  J.— Why  did  the  plaintiff 
file  a  bQl  if  the  defendant  had  no  title  ?] 

The  goodness  of  the  title  was  mere  matter 
of  opibion.  The  defendant,  by  his  answer, 
pledges  his  oath  to  his  belief  that  the  title 
is  good.  It  only  turns  out  to  be  worthless  on 
the  investtgation  before  the  Master,  ifop- 
itm  V.  Gramebrook  {I)  is  an  authority  that 
where  a  vendor  holds  out  an  estate  as  his 
own  winch  really  is  not  so,  he  must  pay 
the  loss  occasioned  by  his  misrepresentation 
— 5»my  V.  0*tf  (2). 

[WioBTifAN,  J. — If  you  are  right,  you 
vffl  sooceed  in  the  Chancery  suit.] 

Hie  plamtiff  has  acted  bond  fide^  and 

(1)  6  B.  &  C.  31 ;  1.  c.  5  Law  J.  Rep.  K.B.  ^5. 
(1)  3  Dowl.  P.C.  349. 


does  not  want  to  be  off  the  bargain,  but  the 
defendant  will  not  complete.  In  Walker 
V.  Moore  (3)  the  principle  of  law  now  con- 
tended for  was  not  disputed ;  but  the  plaintiff 
failed,  because  he  had  sustained  damage  by 
reason  of  his  prematurely  contracting  for 
the  sale  of  that  which  he  had  contracted  to 
purchase:  that  case  was  decided  on  the 
authority  of  Joneo  v.  Dyke  (4).  In  Hodges 
V.  Lord  Lichfield  (5),  the  plaintiff  attempted 
to  recover  the  extra  costs  of  a  Chancery 
suit  where  a  bill  for  a  specific  performance, 
filed  by  the  defendant,  had  been  dismissed 
with  costs.  There  is  nothing  new  in  point 
of  principle  in  one  Court  giving  as  damages 
costs  which  the  party  has  been  put  to  in 
prosecuting  or  defending  an  action  brought 
in  another :  costs  in  error  are  so  recover- 
able— Nowell  V.  Roake  (6).  In  Hathaway 
V.  Barrow  (yy  the  principle  was  not  dis- 
puted; but  there  the  plaintiff  was  in  a  con-* 
dition  to  recover  his  costs  in  the  court  of 
equity.  Grace  v.  Morgan  (8)  was  a  claim 
for  extra  costs,  and  was  decided  on  the 
authority  of  Hodges  v.  Lord  Lichfield. 

Martin^  contr^. — This  is  the  first  time 
such  costs  have  been  sought  to  be  recovered 
in  an  action  at  law.  First,  these  costs  are 
too  remote  to  t}e  considered  as  damages. 
Secondly,  assuming  that  in  any  case  such 
costs  might  be  recovered,  still  in  this  instance 
the  plaintiff  went  into  the  court  of  equity  of 
his  own  wrong,  and  must  be  taken  to  know 
the  law.  Thirdly,  at  all  events,  the  claim 
is  entirely  put  an  end  to  by  the  judgment 
of  the  court  of  equity  which  dismissed 
the  bill  without  costs.  In  Sherry  v.  Oke 
the  damages  recovered  were  occasioned 
directly  by  the  breach  of  the  defendant's 
contract.  In  Hopkins  v.  Grazehrook  the 
ease  was  put  on  the  ground  of  the  loss  of 
a  bargain  sustained  by  the  plaintiff,  just  as 
in  the  ordinary  case  of  tbe  sale  of  a  chattel* 
The  same  may  be  said  of  Jones  v.  Dyke^ 
where  the  plaintiff  was  put  to  loss  in  con- 
sequence of  the  defendant's  contracting 
to  sell  an  estate  having  no  authority  to 
do  so.     Hathaway  v.   Barrow  is  in   the 

(3)  10  B.  &  C.  416 ;  8.  c.  8  Law  J.Rep.K.B.<i59. 

(4)  Sugd. '  V«nd(ir  &  Purcbaser,'  App.  1  Itb  edit. 
1078. 

(5)  1  Bing.  N.C.  492. 

(6)  7B.  31 C.  404;  1.0.  6  Law  J.  Rep.  K.B.  26. 

(7)  1  Campb.  151. 

(8)  2  Btsg.  N.C.  534 ;  a.  o.  5  Law  J.  Rap.  (n.8.) 
C.P.  180. 
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defendant's  favour.  Nowell  v.  Roahe  stands 
on  a  distinct  ground.  The  lessor  of  the 
plaintiff  haa  always  been  held  entitled  to 
recover  the  costs  of  the  ejectment  in  an 
action  for  mesne  profits,  it  being  the  only 
mode  in  which  he  can  do  so.  Gr<iee  v. 
Morgan  only  decides  that  extra  costs  are 
not  recoverable*  All  the  heads  of  damage 
for  breach  of  an  agreement  to  make  a  good 
title  are  given  in  Sugd.  Vend,  and  Purch., 
llth  edit.  p.  428 ;  but  this  is  not  alluded 
to.  A  title  may  be  good  or  bad ;  but  in 
either  case  the  vendor  only  professes  to  sell 
it  such  as  it  is.  When  the  defendant  in- 
sisted that  he  was  right,  the  plaintiff  might 
have  made  a  stand  and  left  the  defendant  to 
file  his  bill ;  but  he  has  no  right  to  go  into 
a  court  of  equity  for  his  own  benefit  at  the 
vendor's  expense. 

■  [Lord  Denman,  C.J. — It  is  not  quite 
clear  that  the  defendant  did  all  in  his  power 
to  make  a  title ;  at  all  events,  he  was  in 
the  wrong,  and  it  cannot  be  said  that  the 
plaintiff  had  not  as  much  right  to  file  a  bill 
in  equity  as  the  defendant.] 

The  defendant  never  objected  to  convey, 
and  the  rule  of  the  court  of  equity  is  not 
to  give  costs  in  such  cases  as  this. 

[WioHTif AN,  J. — On  looking  at  the  bill 
and  answer,  it  appears  that  both  the  plaintiff 
and  the  defendant  in  fact  rely  on  the  same 
title :  when  the  plaintiff  filed  his  bill  he  may 
not  have  been  aware  that  the  defendant  could 
not  improve  the  title.] 

But  he  was  wrong.  The  defendant  haa 
stated  the  entire  truth  in  his  answer.  In 
Loion  V.  Devereux  (9),  it  was  held,  that 
where  a  judgment  on  which  a  defendant  had 
been  taken  in  execution  had  been  set  aside 
without  costs,  such  costs  could  not  be  re- 
covered as  damages  in  an  action  of  trespass. 
That  case  cannot  in  principle  be  distin- 
guished from  the  present. 

Manisttff  in  reply.  —  The  courts  of 
equity  never  dismiss  a  bill  on  payment 
of  costs ;  they  dismiss  it  with  or  without 
costs :  by  costs  not  being  given  the  ques- 
tion is  left  open.  In  Loton  v.  Devereux 
this  Court  had  already  adjudicated  on  the 
question  of  costs,  and  decided  that  none 
were  to  be  paid.  Hodges  v.  Lord  Lichfield 
is  the  converse  of  the  present  case. 

Cur.  adv.   vult, 

(9)  3  B.  &  Ad.  343 ;  s.  o.  1  Uw  J.  Rep.  K.B. 
103. 


The  judgment  of  the  Court  was  now 
(Dec.  7,)  delivered  by — 

Lord  Denman,  C.J. — The  special  ease 
found  that  the  plaintiff  had  become  the 
purchaser  at  an  auction  of  an  estate,  the 
defendant's  property,  and,  after  paying  the 
deposit,  was  dissatisfied  with  the  title  dis* 
closed  on  the  defendant's  abstract.  The 
defendant  always  insisted  upon  the  suflS- 
ciency  of  his  title,  and  of  the  evidence  ten- 
dered to  establish  it.  Under  this  persuasion, 
he  threatened  the  plaintiff  with  a  re-sale, 
and  an  action  for  not  completing  his  pur* 
chase,  in  which  he  said  he  should  seek  to 
recover  the  difference  between  the  price  at 
which  the  estate  had  been  knocked  down 
to  the  plaintiff  at  the  auction,  and  that 
which  it  might  fetch  on  such  re-sale. 

In  this  state  of  things  the  plaintiff  filed  his 
bill  against  the  defendant  in  the  Court  of 
Chancery,  to  enforce  a  specific  performance 
of  his  agreement  to  sell  the  estate.  The 
defendant  in  his  answer  professed  his  readi- 
ness to  do  so,  and  produced  his  title,  with, 
evidence.  The  question,  whether  he  could 
make  a  good  title  was  referred  to  a  Master 
in  Chancery,  who  reported  to  the  Court 
that  he  was  unable  to  do  so ;  the  bill  waa 
dismissed  by  the  Master  of  the  Rolls  with* 
out  costa  to  either  party. 

It  does  not  appear  whether  the  title  then 
prod  uced  was  the  same  as  that  which  the  plain- 
tiff had  previously  seen  and  objected  to.  The 
dismissal  of  the  bill  was  a  matter  of  course, 
when  the  defendant  appeared  to  want  the 
power  to  perform  his  contract;  and  the 
refusal  of  costs  to  the  defendant  seems  to 
have  been  required  by  justice,  aa  the  plain- 
tiff's fiiilure  in  his  suit  was  occaaioned  by 
the  defendant's  incompetency  to  fidfil  his 
own  engagement.  But  the  plaintiff  haa 
brought  this  action  to  recover  (amongst 
other  things)  the  costs  to  which  he  waa  put 
in  the  prosecution  of  his  unsuccessful  suit« 
Some  of  us  thought  it  might  be  important, 
in  one  view  of  the  case,  to  inquire  into  the 
practice  of  Chancery,  and  we  cannot  find  or 
hear  of  any  decision  compelling  the  defen- 
dant to  pay  costs  where  the  bill  is  dismissed 
in  such  a  suit.  We  cannot,  however,  be- 
lieve that  the  Court  of  Chancery  does  not 
possess  the  power  to  award  costs  to  a  plain- 
tiff, under  circumstances  involving  fraud 
in  any  part  of  the  negotiation ;  but  without 
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iamd  the  rale  appears  to  be  Inflexible,  that 
tke  unanooeasfiil  plaintiff,  though  not  liable 
to  ocMtSy  does  not  recover  them  in  Chancery. 
The  plaintiff  asserts  that  these  costs  are 
the  natand  consequences  of  the  defendant's 
breadi  of  contract,  coupled  with  his  threat 
to  re-adl  the  estate,  and,  as  such,  are  re- 
coTerable.     He  rests  his  claim  on  the  prac- 
tice of  Chancery,  which,  he  contends,  sys- 
tematlrally  lajrs  these  costs  out  of  its  consi- 
deiation,  and  leaves  them  to  be  recovered 
in  the  action  at  law,  for  the  damages  result- 
ing from  that  breach  of  contract,  and  urges 
that  if  he  cannot  so  make  good  his  loss  at 
the  expense  of  him  who  caused  it  he  has 
no  remedy.    On  the  other  hand,  the  general 
rule  is  set  up,  that  the  right  to  costs  must 
always  be  considered  as  finally  settled  in 
the  eoort  where  the  question  is  adjudicated 
on,  to  which  it  is  accessory.     Several  cases 
quoted  to  this  effect ;  and  this  principle 
admitted  in  general  to  apply,  so  that  if 
aay  costs  were  awarded,  nothing  beyond 
the  sum  taxed,  according  to  the  rules  of  the 
court,  eonld  be  recovered  as  damages ;  or  if 
coats  were  expressly  withheld,  by  an  adju- 
dkalion  in  the  particular  case,  none  would 
be  recoverable  by  suit  in  any  other  court. 
We  are  of  opinion  that  this  case  falls  within 
die  sime  principle — ^the  general  rule  of  the 
Court  of  Chancery.     A  Court  having  full 
^aoretion  must  be  taken  to  be  intended  to 
api^y  itself  to  an  adjudication  in  every  par- 
ticular case  which  falls  within  it.     In  the 
csK  of  Hodges  v.  the  Earl  of  Lichfield,  in 
vlach  the  plaintiff  claimed  as  damages  the 
extia  costs  ofa  suit  for  specific  performance, 
Tmdal,  C.J.  says,  **  The  extra  costs  are  not 
^damage  which  is  a  necessary  consequence 
of  a  breach  of  this  contract.     The  filing  a 
bin  for  enforcing  specific  performance  is  one 
^ne  removed,  and  the  plaintiff  must  take 
^  eooseqnences  of  the  suit  as  in  other  cases. " 
"^  case  dted  from  the  appendix  to  Sug* 
^*»  Vendor  and  Purchaser,  may  perhaps 
^t  of  the  explanadon  offered  by  that 
cnaaent  lodge  before  named.    At  any  rate, 
te  eaae  it  a  solitary  decision  at  Nisi  Prins, 
^^b  the  same  state  of  facts  must  have 
ttttted  frequently,  and  have  founded  innu- 
v«nible  claims  to  similar  redress. 

JndgmeiUfwr  the  defendant. 
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THB  UUEEN  O.  THE  INHAB- 
ITANTS OF  STAINFORTH. 


Apprenticeship,  Settlement  by — 54  Geo.  3. 
c.  107. — Execution  by  Officers  of  Town- 
ship—  Order  for  Binding — Evidence — 
56  Geo.  3.  c.  139. — Allowance — Juris- 
diction, 

A  parish  apprentice  was  bound  by  in- 
denture executed  by  A.  B,  churchwarden  of 
the  township  of  L,  and  by  C.  i),  one  of  the 
overseers  of  the  same  township  : — Held, 
sufficient  under  54  Geo.  3.  c.  107.  s.  2. 

The  indenture,  which  was  duly  allowed  by 
two  Justices  under  56  Geo.  3.  e.  139.  s,  1, 
recited  that  it  was  made  by  virtue  of  an 
order  under  the  hands  and  seals  of  A.  L. 
and  J.  N.  C,  Justices  of  the  Peace  in  and 
for  the  county,  ^c,  made  in  pursuance  of  the 
statute  in  such  case  made  and  provided,  and 
bearing  date,  <^c. — Held  to  be  good  primary 
evidence  of  the  order  for  binding,  which  was 
not  produced. 

The  allowance  of  an  indenture  of  appren- 
ticeship by  Justices  under  56  Geo.  3.  e.  139. 
*.  1,  need  not  appear  on  the  face  of  it  to  be 
made  within  their  jurisdiction. 

[For  the  report  of  the  above  case,  see 
17  Law  J.  Rep.  (n.s.)  M.C.  p.  25.] 


FILLITER  V.  PHIPPARD. 


Kiw  8ctni.  XVII.-aB. 


1847.     1 
Dec.  9, 11.  J 

Negligence  —  Accidental  Fire  —  Statute 
6  Ann.  c.  31.— 14  Geo.  3.  c.  78. 

The  declaration  alleged  that  the  plaintiff 
was  possessed  of  close  A,  and  the  defendant 
of  close  B;  and  that  the  defendant  wrong- 
fully lighted  a  fire  in  close  B,  at  a  ttme 
wh^bi  reason  of  the  state  of  the  wind  and 
weather  it  was  dangerous  to  do  so,  ^J^      , 
through  the  negligence  of  the  ^^^^^a 
fire  extended  iUelffrom  close  ^     .^^pfeWL, 
and  destroyed  the  hedges,  gates 9  ^<y.  ^^^  ^ 
on  motion   in   arrest  of  judff^'^^^  ^j^^  defenr^ 
action  would  weU  lie;  and  ,^'iit^  hy  «tat. 
dant  was  not  relieved  from  lU*'^^     ^^^  mhich 
6  Ann.  c.  31.  and  14  Geo.  ^-  ^*  ^i^HicH   «re 
must  be  taken   to  apply  to  fi^^^^^^^eM^V^^    ^^ 
the  result  of  chance^  or  are    *  ^^o*  ^  J*-*"** 
being  traced  to  any  cause,  ^•^^ 
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Ufhich^  though  they  may  be  accidental^  as  con- 
tradistinguished from  wilful,  are  occasioned 
by  negligence  or  want  of  reasonable  care. 

Case.  The  declaration  stated  for  that 
whereas  the  plaintiff,  before  and  at  the  time 
of  the  committing  of  the  grievances,  &c.  by 
the  defendant,  was  lawfully  possessed  of  a 
certain  close  of  land  called  and  known  as 
Trigon  Hill,  situate  and  being  contiguous 
and  next  adjoining  to  a  certain  other  close 
of  land  of  the  defendant,  called  and  known 
as  Cary,  situate  and  being,  &c.  and  then  in 
the  actual  occupation  and  possession  of  the 
defendant,  and  during  all  the  time  aforesaid 
the  plaintiff  was  also  lawfully  possessed 
of  certain  hedges,  fences,  gates,  &c.  then 
respectively  standing  and  being  in  and 
upon  the  aforesaid  close  of  the  plaintiff, 
and  also  of  certain  trees,  &c.  then  respec- 
tively standing,  growing,  and  being  in  and 
upon  the  aforesaid  close  of  the  plaintiff, 
and  thereupon  it  became  and  was  the  duty 
of  the  defendant  not  to  commit  the  griev- 
ances hereinafter  mentioned.  Yet  the  defen- 
dant, well  knowing  the  premises,  and  not 
regarding  his  said  duty,  but  contriving,  &c« 
to  injure  and  aggrieve  the  plaintiff,  hereto- 
fore, to  wit,  on  &c.,  wrongfully  lighted  and 
kept  and  caused  and  procured  to  be  lighted 
and  kept  in  and  upon  his  said  close  (to  wit, 
upon  that  part  of  it  called  and  known  as 
Cary  Heath),  a  certain  fire  in  such  a  care- 
less, negligent,  and  improper  manner,  and 
at  a  time  when  by  reason  of  the  then  state  of 
the  wind  and  weather  it  was  dangerous  so 
to  do,  to  wit,  on  the  day  and  year  aforesaid, 
that  by  and  through  Uie  mere  negligence, 
carelessness,  and  improper  conduct  of  the 
defendant  and  his  servants  in  that  behalf 
and  for  want  of  due  and  proper  care  and 
caution  on  his  and  their  part,  the  said  fire 
then,  to  wit,  &c.,  extended  itself  from  and 
out  of  the  said  close  of  the  defendant,  to, 
into,  and  upon  the  aforesaid  close  of  the 
plaintiff,  and  to,  into,  and  upon  the  said 
hedges,  &c.  of  the  plaintiff,  and  thereby 
the  hedges,  &c.  respectively  of  the  plain- 
Hff  of  the  value,  &c.  then  became  ignited 
and  caught  fire,  and  were  then  respectively 
much  burnt,  damaged,  and  destroyed,  and 
by  means  of  the  premises  the  plaintiff's 
close  became  dami^ed,  &c.,  and  by  means 
of  the  premises  the  plaintiff,  in  order  to 
prevent  the  said  fire  from  extending  and 


doing  further  and  greater  damage  to  his  said 
close  and  property,  was  then  forced  and 
obliged  to  pay  divers  sums  of  money,  to 
wit,  &c.,  in  and  about  extinguishing  the 
said  fire,  and  staying  and  preventing  the 
further  progress  and  extension  thereof  to 
other  parts  of  the  said  close  and  property 
of  the  plaintiff. 

First  plea,  not  guilty.  There  was  also 
another  plea,  on  which  no  question  arose.  * 

At  the  trial,  .before  Cresswell,  J.,  at  the 
Spring  Assizes  {pr  Dorsetshire,  in  1847,  the 
plaintiff  recovered  a  verdict  for  7h  damages^ 

In  Easter  term — 

Kinglake,  Serj,  obtained  a  rule  nisi  to 
arrest  the  judgment,  on  the  ground,  that 
though  at  common  law  such  an  action  might 
be  maintainable,  yet  that  since  the  statutes 
6  Ann.  c.  31.  and  14  Geo.  3.  c.  78.  s.  86. 
no  action  could  be  brought  for  damage 
occasioned  by  a  fire  which  was  the  result 
of  accident  (as  distinguished  from  design), 
though  there  might  have  been  negligence-— 
Vaughan  v.  Menlove^l),  Lord  Canterbury 
V.  the  Attorney  General  (2\  Turbervil  v. 
Stamp  (3). 

Bar  stow  shewed  cause  (Dec.  9.) — The 
argument  on  the  other  side  must  go  to  the 
extent,  that  the  statutes  referred  to  put  an 
end  to  all  liability  for  negligent  fires  of  any 
kind,  though  the  liability  at  common  law  is 
not  disputed.  It  is  said  that  the  construc- 
tion put  on  statute  6  Anne,  c.  31  (4),  in 
1  Black.  Com,  451,  is  recognized  by  Lord 


(1)  8  Bing.  N.C.  476 ;  8.c.  6  Uw  J.  Rep.  (h.8.) 
C.P.  92. 

(2)  ]  PhiL  806 ;  ■.  o.  12  Law  J.  Rep.  (v.8.) 
Chanc.  281. 

(8)  1  Salk.  18. 

(4)  The  statute  6  Ann.  c.  31.  was  repealed  by 
statate  12  Geo.  8.  c.  78.  a.  46,  which  waa  also  re- 
pealed by  14  Geo.  8.  o.  78.  s.  101.  By  the  latter 
statute,  however,  (see  sec.  101.)  the  above  act  of 
6  Ann.  c  81.  continues  repealed.  The  statate 
14  Geo.  8.  c.  78,  intituled  "  An  act  for  the  further 
and  better  regulation  of  buildings  and  party  walls, 
and  for  more  efiectually  preventing  mischief  by 
fire,  within  the  cities  of  London  and  Westminster, 
and  tile  liberties  thereof,  and  other  parishes  within 
the  weekly  bills  of  mortality,  &c.,  and  for  indenn^ 
nifying  builders  and  other  persons  against  the 
penalties  to  which  they  are  or  may  be  liable  for 
erecting  buildings  within  the  limits  aforesaid  con- 
trary to  law ;"  i3ter  reciting  that  fires  often  happen 
by  the  negligence  and  carelessness  of  senrants, 
enacts,  "That  if  any  menial  or  other  servant  or 
servants  through  negligence  or  carelessness,  shall 
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Lyndhurst,  in  Lord  Canterbury  v.  the 
Quen{b\  but  the  operation  of  the  acts 
of  parliament  referred  to,  was  clearly  in- 
tended to  be  local,  and  to  be  confined  to 
the  limits  over  which  the  building  acts  ex- 
tend. The  &cts  stated  on  this  record  exclude 
altogether  the  supposition  that  the  fire  was 
accidental,  as  distinguished  from  careless- 
ness or  negligence ;  and  the  objection  now 
raised  was  not  suggested  in  Piggot  v.  the 
Eastern  Counties  Railway  (6),  where  the 
plaintiff  obtained  a  verdict. 

Kinglake^  Serj.  and  Stocky  contra. — It 
is  admitted  that  at  common  law  an  action 
might  be  brought. for  damage  arising  from 
a  negligent  fire  :  what,  then,  was  the  diffi- 
culty which  the  statutes  were  passed  to 
remedy  ?  Blackstone,  in  the  passage  cited, 
eridently  refers  to  the  statute  of  Anne,  as 
altering  the  common  law;  and  in  Lord 
Ctnterhury  v.  the  Queen^  Lord  Lyndhurst, 
in  his  judgment,  expresses  an  opinion 
directly  on  this  very  point.  In  cases  where 
fires  are  lighted  by  servants  the  original 
lighting,  in  the  case  of  domestic  fires,  is 
an  intentional  lighting,  and  yet  the  statute 
contemplated  the  exemption  of  the  master 
in  such  cases — Richard*  v.  Easto  (7).  The 
fidlacy  lies  in  confining  the  term  "  acciden- 
tal" to  fires  which  commenced  by  accident ; 
this  was  a  fire  accidentally  occasioned  by 
the  defendant's  servant.  The  statute  says 
nothing  about  steam-engines. 

Barstowt  in  reply. — In  Lord  Canterbury's 
tase  the  Lord  Chancellor  could  not  have 

ire  or  caoje  to  be  fired  any  dwelling-honse  or  out- 
bo«e,  or  other  building,  whether  within  the  limits 
^ferasid  or  elsewhere,  within  the  kingdom  of  Great 
Britain,  soch  aerrant  or  aervanta  heing  thereof  law- 
&0j  eooYietedy  &&,  ahall  forfeit  and  pay  the  sum 
«f  lOOH  unto  the  charchwardena,  &c.  of  the  pariah 
*here  aiKh  fire  ahall  happen,  to  he  diatrihuted 
aiBoogst  the  anfferera  by  anch  fbe,"  &c. 

SectMB  86.  "That  no  action,  suit,  or  process 
vttatrrer  shall  be  had,  maintained,  or  prosecuted 
agaiast  any  person  in  whoee  honae,  chamber,  stable, 
WcB,  or  other  building,  or  on  whose  eatate  any  fire 
^mII,  after  fte.,  accidentally  begin,  nor  ahall  any 
nc«DpcDee  be  made  by  soch  person  for  any  damage 
BafSExed  thereby,  any  law,  naage,  &c  to  the  contrary 
aotvitkatanding." 

(5)  12  Uw  J.  Rep.  (K.s.)  Chane.  284. 

(6)  3  Con.  B.  229  ;  a.  o.  16  Law  J.  Rep.  (N.a.) 
CP-»5. 

(7)  U  Use.  &  Wela.  117;  s.c.  15  Uw  J.  Rep. 
(a^)  EKch.  163. 


m#ant  to  say  that  he  never  had  known  of 
such  an  action.  The  statute  of  6  Anne,  as 
well  as  that  subsequently  passed,  was  only 
meant  to  extend  to  the  particular  limits 
expressed  in  them. 

Cur,  adv.  vuU, 

The  judgment  of  the   Court  was  now 
(Dec.  11)  delivered  by — 

Lord  Denmak,  C.J. — This  was  a  motion 
in  arrest  of  judgment  on  a  declaration 
stating  (with  some  other  particulars)  that 
the  plaintiff  was  possessed  of  a  close,  in 
which  certain  hedges  and  gates  were  stand* 
ing,  and  several  trees  growing ;  that  defen- 
dant was  possessed  of  an  adjoining  close ; 
that  defendant  made  and  kept  a  fire  in  his 
close  in  such  a  negligent  manner,  and  at 
a  time  when,  by  reason  of  the  then  state 
of  the  wind  and  weather,  it  was  dangerous 
and  improper  so  to  do ;  that  through  the 
negligence  and  improper  conduct  of  himself 
and  his  servants,  and  for  want  of  due  care 
and  caution,  the  said  fire  extended  itself  out 
of  his  close  into  the  plaintiff's,  and  the 
plaintiffs  trees,  hedges,  fences,  &c.  were 
burnt  and  destroyed.  The  ancient  law  or 
rather  custom  of  England  appears  to  have 
been  that  a  person  in  whose  house  a  fire 
originated,  which  afterwards  spread  to  his 
neighbour's  property  and  destroyed  it, 
must  make  good  the  loss ;  and  it  is  well 
established  that  where  the  fire  was  occa- 
sioned by  a  servant's  negligence,  the  owner, 
the  master  of  the  house  where  it  began, 
was  answerable  for  the  consequences  to  the 
sufferer.  And  the  case  of  Turbervil  v. 
Stamp,  the  last  decided  before  the  6th  of 
Anne,  makes  this  plain,  and  declares  the 
same  principle,  where  the  fire  originates  in 
the  defendant's  close.  The  act  contemplated 
the  probability  of  fires  in  cities  and  towns 
arising  from  three  causes :  the  want  of  water, 
the  imperfection  of  party  walls,  and  the 
negligence  of  servants.  The  act  provided 
some  means  for  supplying  these  material 
defects ;  but  the  3rd  section  was  directed 
against  the  moral  one,  the  carelessness  or 
negligence  of  servants,  which,  it  observes, 
often  causes  fires,  and  it  imposes  on  the 
servant  by  whose  negligence  the  fire  may 
have  been  occasioned  a  fine  of  100^,  to  be 
distributed  among  the  sufferers  at  the  dis- 
cretion of  the  churchwardens,  or  eighteen 
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months'  imprisonment  in  case  of  non-p&y- 
ment.  This  clause,  raising  the  same  sum, 
whatever  the  extent  of  suffering  and  the 
number  of  the  sufferers,  and  inflicting  the 
same  penalty  to  whatever  degree  the  negli« 
gence  may  have  been  culpable,  without  any 
power  to  lower  the  fine  or  shorten  the 
imprisonment,  can  scarcely  be  supposed  to 
have  undergone  much  consideration  on  the 
part  of  the  legislature.  The  most  usual 
cause  of  fires  was  assumed  to  be  the  negli- 
gence of  servants ;  and  the  enactment  might 
operate  to  induce  habits  of  caution  in  that 
important  class.  The  same  statute  in  the 
6th  section  enacts,  that  after  a  day  named, 
**  no  action  shall  be  maintained  against  any 
person  in  whose  house  or  chamber  any  fire 
shall  accidentally  begin,  nor  shall  any  recom- 
pence  be  made  by  such  person  for  any 
damage  suffered  or  occasioned  thereby." 

Both  provisions  seem  to  have  found 
£Eivour  with  the  legislature,  for  both  were 
re-enacted  by  12  Oeo.  3.  c.  73.  and  14 
Geo.  3.  c.  78,  the  latter  adding  to  the  words 
**  house  or  chamber,"  **  stable,  bam,  or  other 
building,"  and  also  the  words  "  on  whose 
estate," 

No  terms  can  be  more  comprehensive. 
We  cannot  doubt  that  Baron  Parke,  in 
Richards  v.  Easto^  rightly  viewed  it  as  a 
general  law.  And  though  the  word  **  estate" 
is  used  in  a  sense  very  different  from  that 
which  it  bears  in  the  language  of  the  law,  it 
clearly  applies  to  land  not  built  upon,  and 
makes  the  owner  of  such  land  liable  in  the 
same  manner  as  it  had  previously  the  owner 
of  buildings.  The  question  then  is  upon 
the  meaning  and  effect  of  the  word  **  acci- 
dental" here  applied  to  fire.  And  here  a 
very  singular  doubt  has  arisen  from  the 
mode  in  which  this  enactment  is  discussed 
by  Sir  W.  Blackstone  in  his  Commentaries, 
The  passage  is  introduced  by  that  learned 
writer  incidentally  as  an  illustration  of  the 
principle  on  which  masters  are  held  respon- 
sible for  the  acts  of  their  servants.  **  Upon 
this  principle,"  he  observes,  ''  by  the  com- 
mon law,  if  a  servant  kept  his  master's  fire 
negligently  so  that  his  neighbour's  house  was 
burnt  down  thereby,  an  action  lay  against  the 
master,  because  diis  negligence  happened 
in  his  service.  But  now  (he  proceeds)  the 
common  law  is  altered  by  stat.  6  Anne, 
c.  3.  (it  should  be  cap.  31.  ss.  3,  6,)  which 


ordains  that  no  action  shall  be  maintained 
against  any  one  in  whose  house  or  chamber 
any  fire  shall  accidentally  begin,  for  their 
own  loss  is  sufiicient  punishment  for  their 
own  or  t^ieir  servant's  negligence."  This 
reason,  by  the  way,  is  not  stated  in  the  act  of 
parliament,  and  must  be  allowed  to  be  very 
far  from  satis£etctory,  because  the  principle 
on  which  actions  are  maintainable  is  not  the 
punishment  of  guilty  persons,  but  compen- 
sation to  innocent  sufferers ;  besides,  making 
servants  punishable  for  fires  resulting  fix>m 
their  negligence  is  no  exemption  of  masters 
from  responsibility  for  the  same  fault :  for 
fires  which  accidentally  begin  are  not  fires 
produced  by  negligence.  It  would  there- 
fore appear  that  Blackstone  had  drawn  a 
conclusion  from  the  enactment  cited  which 
it  by  no  means  sustains. 

Lord  Lyndhurst,  however,  has  in  some 
d^ree  sanctioned  by  his  high  authority 
the  inference  thus  drawn  by  Blackstone, 
in  the  remarks  by  which  he  prefaced  his 
decision  against  Lord  Canterbury's  petition 
of  right  in  1  Phillips's  Reports,  We  must, 
however,  observe,  that  those  remarks  are 
wholly  unnecessary  for  the  decision  to  which 
he  came,  and  indeed  are  stated  rather  as 
arguments  with  which  that  petitioner  would 
have  to  contend  if  his  cause  had  come  to 
a  hearing  on  the  merits,  than  as  expressing 
a  deliberate  opinion. 

It  is  true  that  in  strictness  the  word 
"  accidental"  may  be  employed  in  contra- 
distinction to  "wilful,"  and  so  the  same  fire 
might  both  begin  accidentally  and  be  the 
result  of  negligence,  but  it  may  equally 
mean  a  fire  produced  by  mere  chance,  or 
incapable  of  being  traced  to  any  cause,  and 
so  would  stand  opposed  to  the  negligence 
of  either  servants  or  masters ;  and  when  we 
find  it  used  in  statutes  which  do  not  spealc 
of  wilful  fires,  but  make  an  important  pro- 
vision with  respect  to  such  as  are  accidental, 
and  consider  how  great  a  change  in  the  law 
would  be  affected,  and  how  great  encourage- 
ment  would  be  given  to  &at  carelessness 
of  which  roasters  may  be  guilty  as  well  as 
servants,  we  must  say  that  we  think  the 
plaintiff's  construction  much  the  more  rea-^ 
son  able  of  the  two. 

Lord  Lyndhurst  remarked  on  the  absence 
of  decisions. on  this  point ;  yet  he  mentions 
two  cases,  both  surely  entitled  to   grea.t 
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wdgfat:  one,  tried  before  Aldenon,  B.,  in 
fiedb;  the  other,  before  Patteaon,  J.,  in 
Silop,  which  latter  was  very  fully  discussed 
00  s  role  to  shew  cause,  and  decided  bj 
the  whole  Court  of  Common  Pleas.  In 
both  these  cases,  a  plaintiff  recovered  da- 
onges  for  a  fire  spreading  to  his  com  from 
the  defendant's  field,  through  the  negligence 
of  the  defendant  and  his  servants.  His 
Loidthipsays,  that  the  14  Geo.  8.  c.  78.  es- 
caped notice  on  those  occasions.  But  if  we 
isk  how  it  came  to  be  overlooked,  since  it 
would  have  furnished  a  complete  and  easy 
defence,  the  only  answer  can  be  the  uni- 
vensl  impression  of  the  eminent  lawyers 


both  at  the  bar  and  on  the  bench,  who  took 
part  in  the  argument  and  judgment,  that 
the  clause  in  the  Building  Act,  respecting 
accidental  fires,  cannot  apply  to  such  as  are 
produced  by  negligence. 

It  may  be  further  observed  with  refer- 
ence to  the  doctrine,  that  the  exemption 
given  by  this  enactment  cannot  apply.  Its 
words  suppose  the  fire  to  begin  accidentally 
on  the  estate  of  him  firom  whose  estate 
it  spreads.  Now,  this  fire  did  not  begin 
accidentally,  but  was  knowingly  lighted  by 
the  defendant  himself. 

Judgment  for  the  plaintiff. 


END  OF  MICHAELMAS  TERM,  1847. 
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FENNIALL  V.  HABBORNE. 


Vendor  and  Purchaser — Title — Lease-^ 
Forfeiture — Covenant  to  insure. 

In  an  action  by  a  purchaser  against  a 
vendor  of  leasehold  premises^  for  breach  of 
contract  in  failing  to  make  out  a  good  title, 
it  appeared  that  the  premises  were  demised 
by  At  Bf  and  C,  to  J,  S,  who  assigned  to 
the  defendant.  The  lease  contained  a  eove^ 
nani  by  the  lessee  to  insure  the  premises  in 
the  joint  names  of  the  lessors,  with  a  proviso 
for  re- entry  on  breach  of  covenant  by  the 
lessee.  The  premises  were  insured  in  the 
joint  names  of  A,  B,  C,  and  the  defen^ 
dant : — Held,  that  this  was  not  a  good  per- 
formance  of  the  covenant  to  insure;  and  thai 
the  defendant  being  bound  to  shew  a  good 
lease,  the  liability  to  have  the  lease  avoided 
by  the  landlord  was  a  valid  objection  to  the 
tUle. 

Assumpsit.  The  first  count  stated,  that 
in  consideration  of  50/.  paid  by  way  of 
deposit,  and  the  further  sum  of  1,450/.  to 
be  paid  to  the  defendant,  as  thereinafter 
mentioned,  for  the  absolute  purchase  of  an 
unexpired  term  in  the  lease  of  a  dwell** 
ing-house,  house  adjoining,  and  cottages, 
known  by  the  name  of  the  White  Swan,  &c., 
and  the  goodwill  thereof,  the  defendant 
promised  Uie  plaintiff  to  furnish  and  adduce 


a  proper  title,  and  well  and  effectually  to 
assign  to  him  the  said  lease  and  goodwill 
for  the  remainder  of  the  term ;  and  it  was 
agreed  that  if  either  party  should  refuse  or 
neglect  to  perform  his  part  of  the  said 
agreement,  he  should  pay  to  the  other  on 
demand  200/.,  which  was  agreed  to  be  the 
damages  ascertained  and  fixed  on  breach 
of  any  part  of  the  said  agreement,  and  in 
case  of  de&ult  by  the  plaintiff,  that  the 
deposit  money  paid    by   him   should   be 
forfeited  in  part  of  such  damages;   that 
although  the  plaintiff  had  always  per^rmed 
and  fulfilled  all  things  on  the  plaintiff's 
part,  and  was,  on  &c.,  ready  and  willing  to 
perform  and  fulfil  all  things  in  the  said 
agreement   contained    on  his  part  to    be 
performed  and  fulfilled,  and  to  pay  the 
residue  of  the    purchase-money,  and    to 
complete  the  said  purchase,  whereof  the 
defendant  had  notice,  and  was  requested  hy 
the  plaintiff  to  furnish  and  adduce  a  proper 
title  to  the  said  premises,  yet  that  the  defen- 
did  not  nor  would,  when  so  requested,  or 
at  any  time  before  or  since,  furnish  or  adduce 
a  proper  title  to  the  said  premises,  but  had 
neglected  so  to  do,  by  reason  whereof  the 
plaintiff  had  been  deprived  of  all  the  benefits 
and  advantages  which  would  have  arisen 
from  the  completion  of  the  said  purchase , 
and  had  been  put  to  great   expense   in 
endeavouring  to  procure  such  title  as  afore- 
said, and  to  get  the  said  purchase  completed , 
and  had  lost  all  gains  and  profits  which  he 
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night  and  would  otherwise  have  made  and 
acquired  from  employing  the  money  so  paid 
by  him  as  a  deposit,  and  other  monies 
provided  and  kept  by  him  for  the  completion 
of  the  said  purchase.  There  were  also  counts 
for  money  had  and  received,  tmd  on  an 
aeooont  stated. 

Pleas — Non  assumpsit;  secondly,  to  the 
fint  count,  that  the  plaintiff  was  not  ready 
and  willing  to  pay  the  remainder  of  the 
taid  purchase-money  and  to  complete  the 
said  purchase,  modo  et  formd;  thirdly,  to 
the  fiist  count,  that  the  defendant  did,  when 
requested  by  the  plaintiff,  and  within  a 
reasonable  time  in  that  behalf,  furnish  and 
adduce  a  proper  title  to  the  said  premises, 
lisues  thereon. 

This  cause  was  tried,  before  Lord  Denman, 

CJ.,  at  the  Sittings  at  Guildhall,  after 

Michaelmas  term,  1846,  when  it  appeared 

that  the  action  was  brought  to  recover  50/., 

being  the  deposit  paid  by  the  plaintiflf  to  the 

defendant,  on  the  26th  of  March  1846,  with 

mterest  thereon,  at  5/.  per  cent.,  and  40/. 

for  costs  incurred  in  investigating  the  title 

and  otherwise,  and  200i.  as  Uie  ascertained 

damages  for  breach  of  the  agreement  declared 

ou  in  the  first  count.     The  £EU!ts  proved 

were  as  follows : — The  premises  in  question 

vere,  by  a  deed  of  the  18th  of  April  1845, 

demised  by  W.  W.  Gretton,  S.  A.  Wright, 

and  W.  K.  Ghretton  (trustees  acting  under 

the  will  of  J.  Gretton,  deceased),  to  one 

BeltoQ,  for  sixty-one  years,  from  the  29th 

of  September  1844.    This  deed  contained  a 

covenant  by  the  lessee  to  insure  in  the 

licensed  Victuallers'  Fire  Office,  London, 

or  if  such  office  should  be  discontinued  then 

is  lome  public  office  for  assurance  in  London 

or  Westminster  to  be  approved  of  by  the 

leoors,  in  the  joint  names  of  W.  W.  Gretton, 

S.  A«  Wright,  and  W.  K.  Gretton,  their 

bein  and  assigns,  the  dwelling-house  in 

IfOOO/.,  the  house  adjoining  in  400/.,  and 

the  cottages  in  3002.     There  was  also  a 

daoae  providing  that  any  money  recovered 

from  Uie  insurance  office  should  be  laid 

ottt  in  rebuilding    the    premises,  and    a 

eonditbn  of  re-entry  by   the  lessors  for 

hreach  of  any  of  the  covenants.     This  term 

vat,  on  the  14th  of  June  1845,  assigned  by 

Belum  to  Uie  defendant.     It  appeared  that, 

ftiMD  the  date  of  the  original  lease  up  to  the 

7th  of  June  following,  the  only  subsisting 

iaiuraoce  was  one  in. the  joint  names  of 


William  Belton,  W.  W.  Gretton,  S.  A. 
Wright,  and  J.  Wilson,  for  1,400/.  viz; 
1,000/.  on  the  dwelling-house,  and  400/. 
on  the  house  adjoining;  and  that  on  the 
7th  of  June  1845,  an  insurance  was  effected 
in  the  proper  sums  on  all  the  premises,  but 
in  the  joint  names  of  W.  W.  Gretton,  S.  A, 
Wright,  W.  K.  Gretton,  and  the  defendant. 
The  defendant  contracted  to  sell  his  pre- 
mises to  the  plaintiff,  by  an  agreement, 
dated  the  26th  of  March  1846,  and  which 
was  in  the  terms  of  the  first  count.  It  was 
objected,  for  the  defendant,  that  no  good 
title  was  shewn  by  reason  of  a  breach  of  the 
covenant  in  the  lease — no  insurance  at  all 
having  been  in  existence  between  the  18th 
of  April  and  the  7th  of  June  1845  on  the 
cottages,  and  also  that  the  insurance  of  the 
7tb  of  June  was  effected  in  the  wrong  names. 
The  Lord  Chief  Justice  directed  the  jury  to 
find  a  verdict  for  the  plaintiff  for  50/.,  the 
amount  of  the  deposit  paid,  and  for  the  costs 
of  investigating  the  tide,  to  be  taxed  by  the 
Master,  reserving  leave  to  the  defendant  to 
enter  a  nonsuit  or  a  verdict.  A  rule  having 
been  obtained  accordingly, — 

Martin  and  Foules  now  shewed  cause. — 
The  contract  was  for  the  sale  of  the  remainder 
of  the  term  granted  to  Belton,  and  the 
defendant  was  bound  to  shew  a  good  title 
to  it;  but  by  reason  of  the  breach  of  cove- 
nant to  insure  the  landlord  had  a  right  to 
re-enter  at  any  moment.  There  are  two 
defects :  the  insurance  was  not  in  the  right 
sum,  nor  in  the  proper  names. 

[Coleridge,  J. — At  the  time  of  the  con- 
tract there  was  an  insurance  covering  all  the 
premises  in  the  proper  sum.] 

That  will  not  prevent  the  landlord  avail- 
ing himself  of  his  right  of  re-entry  conse- 
quent on  the  prior  breach.  Suppose  the 
landlord  had  brought  ejectment,  die  subse- 
quent insurance  would  have  been  no  answer 
— 1  Wm8.  Saund.  288,  Doe  d.  Muston  v. 
Gladwin  (1).  Then,  it  will  be  argued  by  the 
other  side  that  the  14  Geo.  3.  c.  78.  s.  83. 
operates  upon  this  covenant;  but  the  pro- 
visions of  the  Building  Act  will  not  affect  an 
express  contract  entered  into  between  the 
parties,  which  was  that  the  insurance  should 
be  effected  in  the  joint  names  of  the  lessors; 
The  effect  of  this  insurance  would  be  to  put 
the  money  recovered  from  the  office  in  the 

(1)  6  Q.B.  Rep.  953  $  s.  e.  14  Law  J.  Rep.  (n.s.) 
Q.B.  189. 
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hands  of  the  defendant  if  he  annrired  the 
leaton. 

[CoLEBiDGB,  J.— Thecovenant  is  literally 
but  not  tubstantially  complied  with  on  that 
account;  but  then  it  is  said  the  statute  ope- 
rates to  prevent  the  lessee  getting  any  per- 
sonal benefit.] 

There  is  not  even  a  literal  compliance ; 
a  contract  to  do  an  act  with  A.  is  not  com- 
plied with  by  doing  it  with  A.  and  B. — 
WeihereU  v.  Langstone  (2).  But  the  statute 
only  applies  to  frauds  in  occupiers  of  pre- 
mises :  that  appears  from  the  preamble. 

[Lord  Denm an,  C.J.  —  It  is,  any  ill- 
minded  persons.] 

Knowlei  and  MiUer^  in  support  of  the 
rule. — First,  as  to  the  amount  of  the  policy : 
this  is  not  a  question  of  forfeiture  between 
landlord  and  tenant  as  in  Doe  d.  Muston  v. 
Qladmn.  The  Court  must  look  whether  the 
title  has  been  at  all  damaged  by  this  acci- 
dental omission  to  insure  for  two  months, 
not  whether  there  possibly  might  have  been 
a  forfeiture.  Nothing  has  been  shewn  in 
favour  of  the  lessors  intending  to  avoid  the 
lease ;  and  looking  to  what  has  been  done, 
it  is  submitted  that  there  was  a  proper  in- 
surance in  this  respect  within  a  reasonable 
time,  which  is  sufficient,  as  the  covenant 
specifies  no  time  at  which  the  insurance  is 
to  be  effected. 

[Lord  Denman,  C.J. — I  very  much 
doubt  whether  a  man  can  be  said  to  make  a 
good  title  to  premises  out  of  which  the 
purchaser  is  liable  to  be  turned  at  any 
moment.] 

Then  as  to  the  names  inserted  in  the 
policy.  The  covenant  does  not  provide  for 
the  insurance  being  in  the  names  of  the 
lessors  only.  This  is  a  good  compliance  ac- 
cording to  the  intent  of  the  covenant.  There 
is  a  stipulation  among  the  defendant's  cove- 
nants that  any  insurance  money  recovered 
shall  be  expended  in  repairing  the  premises ; 
that  amounts  to  a  covenant  by  the  defen- 
dant that  it  shall  be  so  expended,  and  he 
had  a  right  to  have  his  name  inserted  in- 
the  policy  in  order  that  he  might  see  it  so 
applied. 

[Patteson,  J. — That  proviso  does  not 
say  by  whom  the  money  is  to  be  so  applied.] 

The  object  and  intent  of  14  Geo.  3.  c.  78. 
was  to  give  any  persons  interested  in  the 


premises  burnt  down  a  right  to  have  the 
money  applied  in  rebuilding.  Verwm  v. 
SmUh  (3)  decides  that  the  statute  is  not  con- 
fined to  cases  of  fraud. 

Lord  Denman,  C.J. — I  think  there  is  no 
distinction  between  the  case  of  an  action  to 
recover  a  deposit  by  a  purchaser,  and  that 
of  a  landlord  seeking  to  recover  against  his 
tenant  for  a  forfeiture,  for  if  a  tenant  agreeing 
to  sell  his  interest  cannot  do  so  on  account 
of  a  breach  of  a  covenant  which  amounts  to 
a  forfeiture  of  his  lease,  he  cannot  make  a 
good  tide.  Has  then  the  tenant  in  this  case 
complied  with  hb  covenant  so  as  to  protect 
him  from  an  ejectment  by  his  landlord? 
Two  objections  are  made:  one  that  there 
was  no  insurance  at  all  to  the  extent  of  300/. 
for  a  considerable  period  of  time — whether 
longer  or  shorter  is,  I  apprehend,  immaterial. 
The  other  is,  that  a  party  who  stipulates  that 
a  particular  thing  shall  be  done  with  A.  does 
not  comply  with  it  by  doing  it  with  A.  and 
B;  the  person  who  is  added  may  receive 
the  money  in  case  of  fire,  or  he  may  release 
the  office  from  an  action  to  which  they  might 
be  liable.  I  think  the  statute  has  no  appli- 
cation at  all ;  it  says  when  any  person  has 
insured,  any  other  person  interested  in  the 
premises  may  recover  the  money :  but  that 
does  not  make  any  difference  to  those  who 
have  become  covenantors;  at  least  this 
mode  of  insuring  might  impose  very  conai- 
derable  difficulty.  A  particular  thing  agreed 
for  has  not  been  done,  as  the  insurance  has 
been  effected  in  another  name. 

Patteson,  J. — This  rule  ought  to  be  dis- 
charged, on  the  ground  that  &e  defendant 
had  not  in  truth  the  interest  which  he  con- 
tracted to  sell,  as  the  landlord  of  the  pre- 
mises might  have  insisted  on  the  forfeiture 
for  non-insurance  within  the  terms  of  the 
covenant.  It  is  said  that  it  is  not  the 
same  question  between  landlord  and  tenant 
and  between  vendor  and  purchaser ;  bat  I 
cannot  see  how  when  a  person  agrees  to 
sell  me  a  lease,  he  means  anything  else 
than  a  lease  which,  when  I  get  it,  will 
protect  me  against  all  the  world.  Then  it 
comes  to  this,  whether  the  landlord  could 
have  maintained  ejectment  for  a  breach  of 
the  covenant  in  this  case.  It  is  said,  the 
point  as  to  the  cottagas  not  having  been 


(2)  Exeh.  Ch.— -Not  reported. 


(3)  5  B.&Ald.l. 
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amred,  was  not  raised  at  the  trial ;  and  if 
it  bad,  it  might  have  been  answered.  I  do 
not  know  how  that  is ;  but  it  is  no  use 
lending  the  case  to  a  new  trial,  unless 
the  Court  think  that  the  insurance  in  the 
names  of  the  three  is  a  compliance  with  the 
oovenant.  Though  the  wozd  "  only"  is  not 
iDserted,  it  is  the  same  thing  as  if  it  were. 
By  putting  in  other  names,  it  is  rendered 
Teiy  difficult  for  those  entitled  to  enforce 
the  coTenant.  Those  who  are  added  may 
defeat  the  remedy :  that  by  itself  is  enough 
to  shew  that  this  is  not  a  compliance  with 
the  covenant.  I  do  not  think  the  statute 
much  affects  the  case ;  it  says  that  any  per* 
son  who  is  entitled  to  an  interest  in  the 
piemises,  may  call  on  the  office  not  to  pay 
the  money  to  him,  but  to  lay  it  out  in  re- 
pairing the  premises.  There  may  be  a  diffi- 
colty  in  doing  this ;  and  the  covenant  seems 
to  provide  for  this  in  its  terms.  It  is  said 
it  is  a  covenant  of  the  lessee,  and  not  of  the 
lessor,  and  it  goes  on  to  provide  that  the 
money  shall  be  laid  out  in  repairing  the 
premises ;  but  it  does  not  say  by  whom.  I 
thmk  the  meaning  is,  that  die  lessee  shall 
insoxe  in  the  names  of  the  lessors ;  and  it 
11  agreed  that  the  money  recovered  shall  be 
hud  out  in  rebuOding ;  it  is  rather  a  covenant 
to  this  effect  on  the  part  of  the  lessors ;  it 
teems  to  be  an  express  covenant  on  the  part 
of  the  lessee  to  insure  in  the  names  of  the 
kaiors ;  that  was  broken,  and  there  was, 
therefore,  a  forfeiture  impending  over  the 
defendant. 

CuLBBiDGE,  J. — I  am  of  the  same  opinion 
on  both  points.  Mr.  Knowles  was  not  well- 
founded  in  his  argument  that  there  was  a 
distmetion  between  this  case  and  that  of 
a  laodloid  and  tenant,  but  there  being  an 
agreement  that  the  vendor  has  a  good  title, 
he  cannot  perform  that  agreement  if  his 
lewwas  has  a  right  to  enter  and  avoid  the 
lease.    It  ia  suggested  that  the  lessors  had 
a  i^^t  to  re-enter,  for  two  reasons :  first, 
from  April  to  June,  two  cottages 
uninsured ;  and,  secondly,  that  the 
which  comprises  the  whole  of  the 
was  effected  in  the  wrong  names. 
It  ia  argued,  on  the  first  point,  that  the 
intentioo  of  the  parties  was  that  no  new 
imomee  should  be  made  until  the  expira- 
tion of  the  existing  insurance  in  June ;  be  it 
so  ;  Ciiat  may  be  the  case  with  regard  to  the 
part  of  the  property  already  insured,  but  it 
New  8»rEs,  XVII<— Q.B. 


cannot  apply  to  the  cottages ;  if  the  lessee  had 
effected  a  separate  insurance  on  them  alone 
in  April,  it  would,  I  think,  have  been  a  com- 
pliance with  the  covenant.  If  that  be  not 
so,  it  must  be  contended  that  half  of  the 
property  was  intended  to  remain  uninsured 
during  this  period.  But  then  it  is  said  that 
the  covenant  had  been  performed  within  a 
reasonable  time,  which  it  is  contended  was 
sufficient,  as  it  could  not  be  performed  in- 
staater,  I  agree  that  a  reasonable  perform- 
ance is  enough ;  but  leaving  the  property 
uninsured  for  six  weeks  or  tibree  mcmUis  is 
not  a  reasonable  performance.  We  must 
lay  down  a  general  rule,  and  cannot  hold 
that  it  will  do  to  leave  .premises  uninsured 
for  so  long  a  time  as  this.  I  think,  therefore, 
this  would  be  no  answer  to  an  action  of 
ejectment  by  the  landlord.  With  regard  to 
the  second  point,  that  of  the  insurance  being 
in  the  wrong  names,  I  agree  with  the  rest 
of  the  Court :  the  statute  is  referred  to  as 
remedying  the  difficulty ;  but  when  parties 
make  a  covenant  they  do  not  intend  to  leave 
the  matter  to  be  settled  collaterally,  by 
reference  to  the  provisions  of  a  statute ; 
but  they  seek  to  provide  by  their  covenant 
for  all  cases  which  may  occur.  It  may  well 
have  been  intended  that  the  insurance  should 
be  in  the  names  of  the  landlords  alone,  in 
order  to  enable  them  to  get  the  money. 
WiGHTMAN,  J.  concurred. 

Rule  dUeharged*  (4) 


1848 
Jan.  18 


i.} 


TOLHURST  V.  NOTLEY. 


Pleading — De  Injurid — Fraud, 

To  a  declaration  against  the  maker  of  a 
promissory  note^  indorsed  hy  W,  to  theplain'' 
tiffy  the  defendant  pleaded  a  set-off  due  to 
him  from  W.  before  the  indorsement  to  the 
plaintiffs  and  that  W,  in  order  to  deprive 
the  defendant  of  his  set-off^  fraudulently 
indorsed  to  the  plaintiffs  in  order  to  enable 
the  plaintiff  to  sue  on  the  said  note  as  agent 
of  W,  and  that  there  was  no  consideration 
for  the  indorsement  to  the  plaintiffs  and  that 
the  plaintiff  sued  as  agent  of  fr.  according 
to  the  said  fraud.    Replication^  de  injuriH : 

(4)  See  Wheeler  o.  Wright,  7  Mee.  &  Welt.  859 ; 
a.  0. 10  Law  J.  Rep.  (na)  Ezeh.  180. 
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^^Held  goodf  as  the  substance  of  the  plea 
waSf  that  the  indorsement  to  the  plaintiff  was 
fraudulent. 

Assumpsit  by  indorsee  of  a  promissory 
note  made  by  the  defendant  for  payment  to 
the  order  of  Greorge  Webb,  45^,  four  months 
after  date,  and  indorsed  by  Webb  to  the 
plaintiiT. 

Third  plea — And  for  a  further  plea,  the 
defendant  says,  that  before  and  at  the  time 
of  indorsing  the  said  promissory  note  by 
the  said  G.  Webb  to  the  plaintiff  as  in  the 
declaration  mentioned,  and  from  thence 
until  and  at  the  commencement  of  this  suit, 
the  said  G.  Webb  was  and  from  thence 
hitherto  hath  been  and  still  is  indebted  to 
the  defendant  in  a  sum  of  money,  to  wit, 
1002.,  for  the  work  and  labour,  care,  &c. 
[stating  the  nature  of  the  set-off],  which 
sum  of  money  so  due  from  the  said 
G.  Webb  to  the  defendant  equals  the 
monies  due  on  the  said  promissory  note, 
and  all  damages  sustained  by  reason  of 
the  non-payment  thereof.  And  the  defen- 
dant further  says,  that  the  said  G.  Webb, 
whilst  the  said  money  was  due  and  unpaid 
to  the  defendant,  and  after  the  said  note 
became  due,  to  wit,  on  the  Ist  day  of  June, 
A.D.  1847,  in  order  to  deprive  the  defendant 
of  his  right  of  set-off  in  respect  of  the  afore- 
said debts  so  due  to  the  defendant,  did  in 
fraud  of  the  defendant  and  in  collusion  with 
the  plaintiff  indorse  the  said  note  to  the 
plaintiff,  in  order  to  enable  the  plaintiff  to 
sue  the  defendant  on  the  said  note  for  the 
use  and  benefit  of  the  said  G.  Webb ;  and 
that  there  never  was  any  value  or  considera- 
tion for  the  said  indorsement.  And  the  de- 
fendant further  says,  that  the  plaintiff  hath 
commenced  and  now  maintains  this  action 
as  agent  of  the  said  G.  Webb  for  his  use 
and  benefit,  according  to  the  said  fraud  and 
collusion.  And  the  defendant  is  ready  and 
willing,  and  hereby  offers  to  set  off  and 
allow  to  the  said  G.  Webb,  and  to  the 
plaintiff,  the  full  amount  of  the  damages 
sustained  by  reason  of  the  non-payment  of 
the  said  promissory  note,  out  of  and  against 
the  said  sum  of  money  so  due  from  the  said 
G.  Webb  to  the  defendant,  according  to  the 
form  of  the  statute,  &c.    Verification. 

Replication,  de  injurid. 

The  defendant  demurred  to  the  replica- 
tion.    On  an  application  by  the  plaintiff  at 


chambers,  Erie,  J.  set  aside  the  demurrer  as 
frivolous. 

Barsiow  now  moved  for  a  rule  nisi  to 
rescind  the  order  of  the  learned  Judge. — 
This  plea  is  in  substance  a  plea  of  set-off 
against  Webb,  as  whose  agent  the  plaintiff 
sues.  The  case  therefore  falls  directly  within 
the  rule  laid  down  in  Purehellv,  Salter  {\), 
and  the  replication  de  injurid  is  inadmissible. 

[Erle,  J. — The  plea  sets  up  a  collu- 
sive transfer  by  Webb  to  the  plaintiff,  and 
I  thought  myself  bound  by  a  recent  decision 
of  the  Court  of  Exchequer  (2),  that  wherever 
fraud  is  set  up  as  the  defence,  de  injurid 
may  be  replied.] 

All  about  the  fraud  is  quite  unnecessary 
to  the  defence,  and  might  well  have  been 
omitted.  In  considering  whether  this  repli* 
cation  is  good  or  not,  the  Court  will  look 
to  the  essence  of  the  plea. 

Lord  Denman,  C.J. — The  defendant  is  • 
enabled  by  this  replication  to  prove  the  truth 
of  his  plea.  As  laid  down  by  the  Exchequer, 
de  injurid  is  a  good  replication  wherever 
fraud  is  the  essence  of  the  plea.  It  is  said 
the  defendant  here  has  a  case  independently 
of  any  fraud,  but  he  has  made  fraud  a  part 
of  his  defence,  and  therefore  we  ought  not  to 
go  out  of  the  general  rule  in  this  instance. 

Patteson,  J. — Part  of  the  cause  alleged 
in  this  plea  is,  that  the  transaction  between 
Webb  and  the  plaintiff  was  fraudulent. 
Whether  that  was  a  necessary  part  of  the 
defence  we  need  not  now  decide  ;  but  this 
matter  having  been  inserted  in  the  plea,  the 
replication  de  injurid  is  surely  good. 

Erle,  J. — The  replication  de  injurid 
enables  a  defendant,  who  has  a  real  and 
substantial  defence,  to  put  it  to  the  jury  ; 
and  I  always  think  a  demurrer  to  such  a 
replication  shews  that  the  defendant  has  not 
a  substantial  case.  Then,  whenever  there 
is  a  solemn  decision  of  one  of  the  superior 
courts  in  favour  of  any  particular  pleading, 
I  consider  a  demurrer  to  such  a  pleading 
as  frivolous.  Now,  this  case  comes  directly 
within  the  terms  of  the  case  in  the  Exche- 
quer, and  therefore  I  set  the  demurrer  aside. 
This  does  the  defendant  no  harm,  for  if  he 

(1)  1  Q.B.  Rep.  219;  s.c.  11  Law  J.  Rep.  (n.r.) 
Excb.  433. 

(2)  Bennett  v.  Bull,  1 1  Jor.  1067.  See  Cowper  *. 
Oarbett,  13  Mee.  &  Wels.  33  ;  s.c.  13  Law  J.  Rep. 
(n.8.)  Ezch.  354. 
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has  I  real  defence  he  may  prove  it.  Whe- 
ther a  plea  alleging  a  right  of  set-off  against 
a  former  party  to  the  note  is  good  or  not, 
we  need  not  decide  at  present  This  case 
rests  only  on  the  fraud,  which  is  the  essence 
of  the  plea,  and  therefore  the  replication  is 
good. 

Rule  refined. 


1848.      ) 
Jan.  20»  21./ 


DOB  dem,  CRAWLEY  V,  MARY 
OUTTERIDOE. 


Stamp — 3  Geo,  4.  c.  117. — Mortgage'^ 
New  Security. 

Bff  deed  between  E,  B.  (mortgagee J  of 
thifarsi  part,  M.  O,  (devisee  for  life  under 
will  of  mortgagor)  of  the  second  part,  and 
J,  G.  (devisee  in  remainder  in  fee)  of  the 
third  part,  reciting  an  original  mortgage  for 
1,000  jfears,  to  secure  1601,  and  interest,  in 
€onsiderationof350l.(  being  1651,,  theamount 
iufor  principal  and  interest  due  on  theori" 
ginal  mortgage,  and  185/.  further  advance), 
faid  bg  the  lessor  of  the  plaintiffs  aU  the  par- 
ties assigned  the  premises  comprised  in  the 
sriginal  mortgage  to  her  for  the  residue  of 
ike  term  of  1,000  gears,  subject  to  a  proviso 
for  redemption  on  payment  of  the  whole  sum 
•f  350Z.  at  a  different  day  from  that  named  in 
Ue  original  mortgage,  and  M,  G,  and  J,  G, 
entered  into  a  fresh  covenant  to  pay  the 
uhole  3502.  at  the  time  mentioned  in  the 
proviso : — Held,  that  this  deed  required  to 
be  stamped  with  an  ad  valorem  stamp,  as 
•pen  a  new  mortgage  for  1851.,  and  also 
with  a  deed  stamp,  as  the  covenant  by  the 
ieviues,  for  payment  of  the  old  as  weU  as 
the  aev  advance  created  a  fresh  security. 


Ejectment  by  assignee  of  a  mortgage 
ander  an  indenture,  dated  the  7th  of  Sep- 
tember 1844,  between  £.  L.  Brickwood 
of  the  first  part ;  the  defendant  (widow  of 
J.  Gutteiidge  and  devisee  for  life  of  the 
praniaes)  of  the  second  part ;  and  J.  Gut- 
teiidge (only  son  and  devisee  in  fee  expec^ 
tant  on  the  decease  of  the  defendant)  of  the 
third  part :  by  which,  after  reciting  (inter 
olia)  a  mortgage,  dated  the  25th  of  Sep- 
tember 1888,  for  1,000  years,  by  J.  Gut- 
teridge,  deceased,  to  £.  Brickwood,  for 
150i.,  and  the  death  of  J.  Ghitteridge,  after 
having  bequeathed  the  mortgaged  premises 
to  the  defendant  for  life,  ana  to  his  son, 


J.  Gutteridge,  in  fee ;  and  also  that  there 
was  due  to  Brickwood  1651.  for  principal 
and  interest;  and  that  the  defendant  and 
J.  Gutteridge,  the  son,  had  requested  the 
lessor  of  the  plaintiff  to  advance  the  sum  of 
850/.  to  enable  them  to  pay  off  the  1651. 
and  for  other  occasions;  in  consideration 
of  the  payment  by  the  lessor  of  the  plaintiff 
of  1652.  to  Brickwood,  and  of  185/.  to  the 
defendant  and  J.  Gutteridge,  Brickwood 
assigned,  and  J.  Gutteridge  assigned  and 
confirmed  to  the  lessor  of  Uie  plaintiff,  the 
premises  comprised  in  the  original  mortgage 
for  the  residue  of  the  term  of  1 ,000  years, 
subject  to  a  proviso  for  redemption  on 
payment  of  the  whole  sum  of  350/.  to  the 
lessor  of  the  plaintiff,  by  the  defendant  and 
J.  Gutteridge,  on  the  7th  of  March  1845. 
Covenant,  by  the  defendant  and  J.  Gut- 
teridge, for  payment  of  850/.  and  interest, 
on  the  same  day. 

The  cause  was  tried,  before  Pollock,  C.B., 
at  the  Spring  Assizes  for  the  county  of 
Bedford,  1847,  when  the  deed  of  transfer 
was  produced,  stamped  on  the  first  skin 
with  an  ad  valorem  stamp  of  4/.  and  on  the 
second  skin  with  a  1/.  follower;  it  was  ad- 
mitted that  the  deed  contained  above  forty - 
five  folios.  An  objection  was  raised  by  the 
defendant  that  the  deed  was  insufiiciently 
stamped.  The  plaintiff  had  a  verdict,  leave 
being  reserved  to  the  defendant  to  move  to 
enter  a  nonsuit,  if  the  Court  should  be  of 
opinion  that  this  objection  ought  to  prevail. 

A  rule  having  been  accordingly  ob- 
tained,— 

Bylss,  Serj,  and  PrendergastVLOYrfJsxi,  20) 
shewed  cause. — It  is  admitted  that  the  deed 
contained  words  requiring  two  followers, 
but  it  is  contended  that  it  only  required  an 
ad  valorem  stamp  of  3/. ;  and  if  so,  the 
whole  amount  paid  is  sufScient,  the  deno- 
mination of  stamp  being  immaterial.  The 
effect  of  the  deed  is  an  assignment  of  the 
original  mortgage  with  an  additional  charge 
of  185/.  Under  3  Geo.  4.  c  117.  s.  2, 
therefore,  the  ad  valorem  duty  is  payable 
only  in  respect  of  the  further  charge. 

[WiGHTMAN,  J. — Martin  v.  Booster  (l) 
decides  that  this  only  applies  to  additional 
charges  between  the  same  parties.] 

Doe  d.  Bartley  v.  Gray  (2)  is  in  point. 

(1)5  Bing.  160;  1.0.  6  Uw  J.  Rep.  C.P.  242. 
(2)  3  Ad.  &  £1.  89 ;  lg.  4  Law  J.  Hep.  (n.s.) 
K.B.  197. 
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There  a  mortgage  for  1,000  years  to  secure 
150/.  was  assigned  to  secure  350/.,  200/. 
additional  being  advanced  by  the  assignee, 
and  the  original  mortgagor  by  the  same 
deed  released  the  fee  to  secure  the  350/., 
and  it  was  held  that  the  deed  was  liable 
to  an  ad  valorem  duty  on  the  200/., 
and  a  progressive  duty  of  1/.,  but  did 
not  require  to  be  stamped  as  a  fresh  mort- 
gage for  350/.  in  consequence  of  the 
conveyance  of  the  fee.  Doe  d.  Barnes  v. 
Rowe  (3)  is  to  the  same  effect,  and  also  de- 
cides that  no  deed  stamp  is  necessary.  Doe 
d.  Snell  V.  Tom  (4)  and  Doe  d.  Bowman  v. 
Lewis  (5)  are  also  in  favour  of  the  plaintiff. 
Lant  V.  Peace  (6)  will  probably  be  cited  on 
the  other  side,  but  there,  besides  the  transfer 
and  further  charge  of  1,000/.,  other  land  was 
mortgaged  as  a  security  £Dr  the  whole  l,400/< 
advanced,  and  it  was  held  that  the  deed 
required  an  ad  valorem  stamp  on  the  1,000/., 
and  also  a  deed  stamp  upon  the  fresh  secu- 
rity. Brown  v.  Pegff  (7)  will  also  be  relied 
on,  where  the  conveyance  of  the  fee  was  held 
to  create  a  new  security  and  to  render  a  deed 
stamp  necessary ;  but  that  is  in  direct  con- 
tradiction to  Doe  d.  Bartley  v.  Gray.  Hum" 
berstone  v.  Jones  (8)  is  the  last  case  on  this 
subject,  but  there  the  power  of  sale  given  by 
the  deed  was  held  to  amount  to  a  new  secu- 
rity. No  doubt  the  Court  there  relied  upon 
the  fact  of  there  being  a  covenant  to  pay 
the  original  and  subsequent  advance  at 
different  times  from  those  in  the  first  deed, 
but  that  must  always  occur  in  an  assign- 
ment of  a  mortgage.  The  provision  in 
55  Geo.  3.  c.  184*  sdhed.  *  Mortgage/ 
seems  to  have  been  overlooked,  which 
directs  that  in  "all  other  oases  where  a 
mortgage  or  other  instrument  hereby 
charged  with  the  ad  valorem  duty  on 
mortgages,  shall  be  contained  in  one  and 
the  same  deed  or  writing  with  any  other 
matter  or  thing  (except  what  shall  be^  in- 
cident to  such  mortgage  or  other  instru- 
ment), such  deed  or  writing  shall  be  charged 

(3)  4  Bing.  N.C.  737. 

(4)  4  Q.B.  Rep.  615 )  s.  c.  12  Law  J.  Rep.  (m.s.) 
Q.B.  264. 

(6)  13  Mee.  &  Wels.  241 ;  •.  c  13  Law  J.  Rep. 
(n.8.)  Exch.  200. 

(6)  8  Ad.  Ic  £1.  248 ;  s.  c.  7  Law  J.  Rep.  (m.s.) 
Q.B.  135. 

(7)  6  Q.B.  Rep.  1 ;  a.  c.  13  Law  J.  Rep.  (r.s.) 
Q.B.  270. 

(8)  16  Law  J.  Rep.  (u.s.)  Exch.  293. 


with  the  same  duties  (except  the  progressive 
duty)  as  such  mortgage  or  other  instrument 
and  such  other  matter  or  thing  would  have 
been  separately  charged  with  if  contained  in 
separate  deeds  or  writings."  Here  the 
covenant  to  pay  is  incident  to  the  further 
charge. 

[Patteson,  J. — In  Doe  d.  Bartley  v. 
Gray  there  was  a  1/.  1 5s,  deed  stamp  in 
addition  to  the  ad  valorem  duty.] 

But  no  decision  is  given  as  to  its  neces- 
sity. The  case  turns  upon  the  conveyance 
of  the  fee  not  creating  an  additional  security. 
Here  there  is  nothing  which  can  amount  to 
a  new  security. 

[Patteson,  J. — Surely  there  was  a  cove- 
nant by  fresh  persons.] 

That  is  so  apparently ;  but  the  widow  and 
son,  who  covenant  in  the  second  deed  to* 
gether,  represent  the  whole  fee  whidi  was 
in  the  original  mortgagor.  As  to  the  prin- 
ciple of  construing  the  Stamp  Acts,  War'^ 
rinyUm  v.  Furbor  (9)  and  Tomkins  v.  Askhff 
(10)  were  referred  to. 

&MaUey  and  Peacockf  in  support  of  the 
rule,  (Jan.  21).' — The  estate,  subject  to  the 
mortgage,  was  devised  by  J.  Gutteridge  to  his 
widow,  Mary  Chitteridge,  for  life,  with  re- 
mainder to  hu  son,  J.  Gutteridge,  in  fee.  The 
deed  in  question  is  between  the  original  mort- 
gagee and  the  tenants  for  life  and  in  remainder, 
who  all  assign  to  the  lessor  of  the  plaintiiF 
in  consideration  of  a  loan  of  850/.,  185/.  of 
which  is  a  new  advance.  The  time  for 
redemption  and  for  payment  of  the  money 
under  the  covenant  is  different  from  that  in 
the  original  mortgage,  and  both  tenant  for 
life  and  in  fee  covenant  severally  for  pay- 
ment of  the  whole  sum.  These  £scts  bring 
the  case  directly  within  the  principle  of 
Brown  v.  Pegg  and  HumbersUme  v.  Jones  ; 
it  is  in  fact  a  fresh  mortgage  for^850/.  The 
assignment  by  the  originid<  mortgagee  was 
merely  an  additional  security,  like  getting 
in  an  outstanding  term);  if  so,  the  deed 
requires  a  4/.  ad  valorem  stamp  besides  pro- 
gressive stamps.  Butitis  not  necessary  to  go 
so  far  as  this,  for  admitting  it  to  be  an  assign- 
ment of  the  old  mortgage  and  a  further  ad^ 
vance,  there  is  an  additional  security  created^ 
and  therefore  a  deed  stamp  is  required 
besides  the  ad  valorem  duty  on  the  further 


(9)  8  East.  242. 

(10)  6  B.&G.  541 ;  I.e. 5  Law  J.  Rep.K.B.24«. 
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Jhe  d.  Bmrtk^  ▼.  Grmy  die 
bout   An  Minn 
p  IS  WBetmarj  in  such 
d.  Bmrmes ▼. Rtmeuodted 


Lord  Desmav,  C.J. — ^A  new  mode  of 
Inbilitj  it  die  nine  diing  af  if  a  new  party 
had  been  introduced  b j  die  deed ;  and  for 
diis  reason  I  diink  die  stamp  was  insoffi' 


Pattesos,  J« — ^Tbe  tenant  Ccir  life  and 
remainder-man  were  not  originally  bound* 
except  mh  wmio ;  but  bere  ia  a  cortmant 
binding  Cbem  abs<^ntely  to  pay  not  only 
tbe  fin^  advaiice»  but  tbe  former  debt  also* 
I  need  not  go  into  the  caacs  eited;  but  I 
tibink  tbey  are  all  capable  of  being  weoa 
cilcd;  except,  peibapa,  Dse  d.  Bmrnetr* 
iZave,  where  tbe  Lord  Chief  Jnstice  seems 
rather  to  hare  »*«**^*»  the  deeiskw  in 
/Jte  d.  BmnJe^  t.  Grmy,  m  which  it  was 
coBtffbdrd  that  theee  oog^  to  be  K4  only 
as  md  wmUrem  stamp,  bet  a  tnadier  sCaaqi^ 
a^  a  deed  stamp  besidcau  But  the  poini 
as  to  the  deed  stamp  was  not  anleriai,  km 
the  Gowrt  rimwdfiwl  whether  then  was 

which  &'Mn%  frc^w  a 
ip  an  uus  iisptct,  that  iitf^-aigl  it 

itM  tbe  £nt 


yj  ytranam  wtu>« 
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Bail  Coubt.  "\ 

1847.         > 
Jan.  27.     J 


THE  QUEEN  O.  THE  JUSTICES 
OF  CUMBERLAND. 


Railway  Company  —  Corporation  — Ap^- 
pointment  of  Attorney  not  under  Seal- 
Notice  of  Appeal, 

By  an  act  of  parliament  incorporating  a 
railway  company,  power  was  given  to  the 
directors  to  **  appoint  and  displace  any  of 
the  officers  of  the  company** : — Ileld,  that  the 
appointment  of  an  attorney  to  the  company ^ 
under  this  power,  need  not  be  under  seal. 

In  this  case  a  rule  nisi  had  heen  ohtained« 
calling  upon  the  defendants  to  shew  cause 
why  a  writ  of  mandamus  should  not  issue, 
directing  them  to  enter  continuances  and 
hear  an  appeal  against  an  assessment  to  a 
certain  poor-rate,  in  which  the  Whitehaven 
Junction  Railway  Company  were  the  appel- 
lants, and  the  overseers  of  the  township  of 
Ellenhorough  were  the  respondents.  Upon 
the  appeal  being  called  on  for  hearing  at 
the  last  Michaelmas  Quarter  Sessions  for 
the  county  of  Cumberland,  the  notice  of 
appeal  was  put  in  by  the  appellants.  Such 
notice  was  signed  **  Armistead  and  Mus- 
grove,  attomies  for  the  above-named  White* 
haven  Junction  Railway  Company."  It 
was  thereupon  objected  by  the  counsel  for 
the  respondents  that  such  notice  of  appeal 
was  invalid  unless  a  retainer  under  the  seal 
of  the  company  appointing  these  gentlemen 
their  attomies  was  shewn.  This  objection 
prevailed  with  the  Sessions,  and  the  appeal 
was  accordingly  dismissed.  Against  the 
present  rule. 

Cowling  and  Ramshay  now  shewed  cause. 
— ^By  the  4th  section  of  the  41  Geo.  3. 
c.  23.  the  notice  of  appeal  against  an  assess- 
ment to  a  poor-rate  is  required  to  be  signed 
"  by  the  person  giving  the  same,  or  his,  her 
or  their  attorney  on  his  or  their  behalf;" 
the  question  therefore  is,  whether  any  suffi- 
cient evidence  was  given  before  the  Quarter 
Sessions  that  the  gentlemen  signing  this 
notice  of  appeal  were  the  attomies  of  the 
railway  company.  The  company  in  question 
being  a  corporation  can  make  a  valid  appoint- 
ment of  an  attorney  under  their  seal  only — 
Com.  Dig.  tit.  'Franchise'  (F)  13,  Arnold  v. 


the  Corporation  of  Poole  (X).  Nor  do  the 
provisions  of  the  83rd  section  of  7  &  8  Vict, 
c.  Ixiv.,  by  which  the  company  was  incor- 
porated, prevent  this  rule  of  law  from  apply- 
ing (2).  Besides,  in  the  present  case  no  evi- 
dence appears  to  have  been  g^ven  of  any 
appointment  even  by  parol  of  these  gentle- 
men as  the  attomies  of  the  company. 

Martin  {Greig  with  him),  in  support  of 
the  rule. — It  appears  from  the  affidavits 
that  the  only  objection  made  at  the  Ses- 
sions and  entertained  by  the  Court  was, 
that  the  appointment  should  have  been 
under  seal. — (He  was  then  stopped  by  the 
Court.) 

WioHTMAN,  J. — I  am  clearly  of  opinion 
that  this  rale  must  be  made  absolute.  Al- 
though the  rale  of  law  undoubtedly  is  that 
corporations  can  only  bind  themselves  by  a 
contract  made  under  their  seal  in  ordinary 
cases,  yet  in  the  present  instance  an  act  of 
parliament  expressly  gives  power  to  the  di- 
rectors of  this  corporation  to  appoint  and  dis- 
place officers  and  enter  into  oUier  contracta 
for  them.  Such  appointments  and  contracts 
it  is  clear  need  not  be  made  under  seal.  It 
has  been  said  in  argument  now,  that  no  evi- 
dence of  the  appointment  as  attomies  of  the 
parties  who  signed  the  notice  of  appeal  was 
given  at  all.  Since,  however,  that  objection 
was  not  taken  at  the  Quarter  Sessions,  but 
only  that  an  appointment  under  seal  should 
be  shewn,  it  cannot  avail  the  respondents 
now. 

Rule  absolute, 

(1)  4  Mao.  &  Gr.  860;  •.  c.  12  Law  J.  Rep. 
(!i.8.)  C.P.  97. 

(2)  Seotion  83.  "  And  with  respeet  to  the  ezer- 
ciM  of  the  powers  of  the  oomptny,  be  it  enacted » 
that  the  directors  ahall  hare  the  management  and 
aaperintendence  of  the  affairs  of  the  company,  and 
they  may  lawfully  ezeroiae  all  the  powera  of  the 
company,  &c.  and  amongat  other  powers  to  be 
exerciaed  by  the  directors,  they  may  appoint  and 
diaplace  any  of  the  officers  of  the  company.  *  *  * 
They  may  enter  into  contracta  fiw  the  ezecotion  of 
the  works  of  the  company  and  for  all  other  matters 
necessary  for  the  transaction  of  ita  affiurs." 
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Jan.  30.   J 

Practice. — Error  to  reverse  Outlawry, 

It  is  no  ground  for  setting  aside  a  terit  of 
trror  coram  nobis  to  reverse  an  outlawry^ 
that  the  attorney  for  the  plaintiff  in  error  has 
Mt  made  an  affidavit  that  he  has  the  autho* 
riiif  of  the  outlaw  to  issue  such  writ^  nor 
ikst  the  outlaw  has  not  entered  an  appear^ 
nee  to  the  original  action. 

The  defendant  in  this  case  having  been 
oQtlswed  for  not  entering  an  appearance, 
sued  out  a  writ  of  error  coram  nobis^  to 
rerene  the  judgment  in  outlawry,  upon  the 
groand  that  the  defendant  was  abroad  at  the 
time  when  the  writ  of  exigent  was  awarded 
and  issued  against  him.  In  Michaelmas 
tenn  last  a  rule  nisi  was  obtained,  on  behalf 
of  the  plainti£f,  to  quash  the  writ  of  error,  or 
the  allowance  thereof,  and  to  set  aside  all 
proceedings  founded  thereon :  first,  because, 
previous  to  the  issuing  of  the  writ  of  error, 
no  affidavit  had  been  made  by  the  attorney 
of  the  plaintiff  in  error,  that  he  was  con- 
cerned for,  or  instructed  by  the  plaintiff  in 
error  to  reverse  the  outlawry;  secondly, 
because  no  appearance  to  the  original  action 
had  been  entered  by  the  plaintiff  in  error. 

Martin  and  E»  Beavan  shewed  cause. -~ 
There  is  nothing  in  either  of  the  objections 
which  has  been  taken  to  this  writ  of  error, 
ft  is  only  in  cases  where  the  person  outlawed 
comes  to  the  Court  by  way  of  motion  to 
reverse  the  outlawry  that  these  conditions 
are  imposed  upon  him.  He  is  then  allowed 
topnrdiase  the  favour  upon  terms — Plunkett 
y.  Buchanan (\\  Houlditch  v.  Swinfeni^), 
Bat  this  is  not  applicable  to  the  case  where 
a  party  stands  upon  his  right  to  sue  out  a 
vrit  of  error.  The  statute  4  &  5  Will.  & 
Mary,  c.  18.  s.  3.  imposes  no  such  condi- 
tioos  upon  him. 

Petersdofff^  contri. — In  ArehboUTs  Prac- 
tiee,  8th  edit.  p.  1148,  it  is  laid  down  that 
in  proceeding  to  arrest  an  outlawry  by  writ 
of  error  "an  appearance  must  be  entered 
or  bail  must  be  put  in  and  perfected  in  the 
same  cases  and  in  the  same  manner  as  when 
the  outlawry  is  reversed  upon  motion." 


ri)  3  B.  &  C.  736;  lc.  3  Law  J.  Rep.  K.B.  106. 
(2)  5  Dowl  P.C.  36. 


[Erle,  J. — I  do  not  find  any  authority 
cited  by  Mr.  Archbold  in  support  of  the 
passage  you  have  read ;  nor  do  I  see  how 
any  such  practice  can  in  principle  exist 
Suppose  a  plaintiff  in  an  action  had  out- 
lawed the  defendant  without  any  of  the 
necessary  preliminaries  having  been  taken, 
would  it  be  rational  in  such  a  case  to  make 
the  defendant  enter  an  appearance  before  he 
could  set  aside  the  outlawry  ?  I  can  under- 
stand that  where  the  defendant  wishes  to 
make  terms  such  a  condition  may  be  im- 
posed upon  him.] 

The  rule,  it  is  submitted,  is,  that  a  person 
who  has  been  outlawed  cannot  be  heard 
unless  he  enters  an  appearance. 

[Erle,  J.— I  see  by  reference  to  Mr. 
Tidd^s  Forms  (8),  that  it  is  not  until  afler 
the  reversal  of  the  outlawry  that  the  defen- 
dant's appearance  is  entered.] 

Secondly,  it  is  as  necessary  for  the  attorney 
of  the  defendant  to  make  an  affidavit  that 
he  is  instructed  by  his  client  to  sue  out  the 
writ  of  error  as  if  he  were  seeking  to  set 
aside  the  outlawry  upon  motion.  The  cases 
of  Plunkett  v.  Buchanan  and  Houlditch  v. 
Swinfen  are  applicable  to  the  present  case. 

Erle,  J. — I  retain  my  first  impression 
that  neither  of  these  objections  can  be 
allowed  to  prevail ;  but,  inasmuch  as  the 
plaintiff  appears  to  have  been  misled  by  a 
passage  in  a  book  of  authority,  the  rule 
will  be  discharged  without  costs. 

Rule  discharged^  without  costs. 


1848 
Feb 


48.    \ 
.9.  / 


WALKER  V.  MELLOR. 


Pleading— Reg.  Gen.  HU.  term,  4  Will.  4. 
"^  Goods  sold  and  delivered. 

In  indebitatus  assumpsit  for  goods  sold 
and  delivered,  the  defendant  cannot,  under 
non  assumpsit,  shew  that  the  plaintiff  had 
no  legal  title  to  the  goods  at  the  time  of  sale. 

Assumpsit  for  goods  sold  and  delivered. 

Plea  (amongst  others)— -Non  assumpsit. 

At  the  trial,  before  Rolfe,  B.,  at  the 
Liverpool  Spring  Assizes  1847,  the  plaintiff 
proved  that  the  goods  in  question,  bricks, 

(3)  Tidd*s  Forms  8th  edit.  p.  58.  8.  ^6, 
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were  sold  by  the  plaintiff  to  the  defendant, 
in  October  28, 1846,  under  a  written  agree- 
ment, at  19«.  per  thousand.  On  the  same 
day  the  bricks  were  counted  and  delivered 
to  the  defendant,  who  put  up  a  bar  and 
lock  at  the  entrance  of  the  field  where  they 
were,  and  also  carried  away  two  barge-loads. 
The  defendant  proved  that,  on  October  26, 
1846,  two  persons,  of  the  names  of  Cooke 
and  Webster,  had  agreed  verbally  with  the 
plaintiff's  wife,  who  was  shewn  to  have 
authority  to  sell  them,  for  the  purchase  of 
the  bricks  in  question,  at  II.  per  thousand. 
After  the  sale  to  the  defendant,  notice  of 
it  was  g^ven  to  Cooke  and  Webster,  who 
insisted  on  their  bargain,  and  took  forcible 
possession  of  the  bricks.  It  was  thereupon 
objected  that  the  plaintiff  ought  to  be  non- 
suited as  he  had  no  title  to  the  bricks  at  the 
time  of  the  sale  to  the  defendant.  The 
learned  Judge  thought  this  defence,  if  valid 
at  all,  ought  to  be  specially  pleaded,  but 
reserved  leave  to  the  defendant  to  move  to 
enter  a  nonsuit  on  this  ground,  and  the 
plaintiff  had  a  verdict.  A  rule  nisi  having 
been  accordingly  obtained,— 

Hugh  Hill  {Martin  was  with  him)  now 
shewed  cause. — First,  these  facts  constituted 
no  defence,  as  until  the  bricks  were  counted 
no  proper^  passed  to  Cooke  and  Webster 
— Simmonda  v.  iS'ttrt^(l),  Clntty  on  Can'^ 
tracts^  p.  877.  [No  decision  was  given  on 
this  point.]  Secondly,  this  defence  ought 
to  be  specially  pleaded  under  Reg.  Gen. 
Hil.  term,  4  Will,  4,  which  directs  that  in 
an  action  of  indebitaius  assumpsit,  for  goods 
sold  and  delivered,  the  plea  of  non  assumpsit 
shall  operate  only  as  a  denial  of  the  sale  and 
delivery  in  point  of  fact :  in  AUen  v.  Hop' 
kins  (2)  there  was  such  a  plea. 

The  Court  then  called  on 

Watson  and  Tomlinson,  in  support  of  the 
rule.«— There  is  no  express  decision  on  this 
point,  but  it  is  submitted  that  this  defence 
is  admissible  under  non  assumpsit;  the 
plaintiff  is  bound  to  be  prepared  with  evi- 
dence that  the  goods  were  his  to  sell.  The 
old  forms  of  declaration  contained  the  words 
"goods  of  the  plaintiff." 

[Patteson,  J. — ^But  those  words  were 
always  struck  out.] 

ri)  6  B.  &  C.  857;  t-c.  5  Law  J.  Rep.  K.B.  10. 
(2)13  Mm.  &  Web.  94;  i.e.  13  Law  J.  Rep. 
(n.8.)  Ezch.  816. 


[Lord  Denman,  C.J. — Surdy  against  the 
de^ndant  the  goods  are  assumed  to  be  the 
plaintiff's  property.] 

In  jtlien  v.  Hopkins  the  plaintiff  had,  at 
the  time  of  sale,  an  apparent  title,  which  was 
avoided  by  matter  subsequent.  This  is  like 
the  case  of  a  groom  selling  his  raaster'a 
horse,  there  put  by  Lord  Abinger. 

[WiGHTMAN,  J.— Is  there  not  here  a  sale 
and  delivery  ia  fact  by  the  plaintiff?] 

There  is  an  ostensible  contract  and  deli- 
very, but  by  a  person  who  has  no  authority 
to  sell.  Sale  and  delivery,  in  the  new  rule, 
means  a  sale  and  delivery  which  vests  the 
property  and  possession  in  the  vendee. 
Here  there  being  no  sale  and  delivery  in 
fact  or  in  law,  the  defendant  oouM  not  con- 
fess and  avoid. 

[WiQHTMAN,  J.— Section  3.  of  the  rule 
says  that,  "  in  every  species  of  assumpsit 
all  matters  in  confession  and  avoidance, 
including  not  only  those  by  way  of  dis-> 
charge,  but  those  which  shew  the  transaction 
to  be  either  void  or  voidable  in  point  of 
law,  on  the  ground  of  fraud  or  oUkerwise^ 
shall  be  specially  pleaded" ;  that  seems  to 
apply  to  everything  which  renders  a  sale 
void.] 

Lord  Dknman,  C.J. — I  do  not  know 
how  it  can  be  said  that  there  is  no  authority 
on  this  question,  when  the  new  rule  ia  so 
expressly  pointed  to  a  case  of  this  kind. 
There  can  be  no  doubt  what  is  meant  by 
that  rule ;  the  object  of  which  was  to  prevent 
a  defence  being  started  on  the  plaintiff  of 
which  he  has  no  notice,  which  would  occur 
if  in  every  case  of  a  sale  of  goods  in  fisct 
tiie  defendant  might,  under  a  plea  of  non 
assumpsit,  in  an  action  for  the  price,  enter 
into  a  long  discussion  as  to  the  title  of  the 
seller. 

Pattbsqm,  J. — I  cannot  see  any  difficulty 
in  framing  a  special  plea  in  this  case,  for  it 
would  confess  a  sale  and  delivery  in  point 
of  fact,  and  then  shew  that  it  was  not  bind- 
ing in  point  of  law. 

Wiohtman,  J.-— This  case  seems  to  fall 
directly  within  the  new  rule,  for  admitting 
a  sale  and  delivery  in  &ct,  it  avoids  it  on 
account  of  a  defective  title  in  the  seller. 

Rule  discharged. 
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LmuUie — Duress — Agreement  by  Consent 
9/  Counsel. 

The  defendants  issued  a  commission  of 
Imaey  against  the  plaint^;  and  at  the  hear- 
is^,  before  the  commissioner^  an  agreement 
WIS  entered  tnto,  that  the  proceedings  should 
he  dropped  in  consideration  of  the  plaintiff's 
sssigming  her  property  to  trustees.  This 
egreemeni  was  signed  by  her  counsel ;  and 
m  order  to  carry  it  out,  her  title  deeds  were 
placed  in  the  defendants*  hands.  On  the 
trial  of  an  iswue^  as  to  whether  the  plaintiff 
was  entitled  to  the  deeds  notwithstanding 
the  agreement  t^^Held^  firsts  that  it  was  not 
open  to  the  defendants  to  dispute  the  title  of 
the  plaintiff  to  the  deeds  independently  of  the 
agreement. 

Held^  secondly^  that  the  agreement  was 
estered  into  under  duress^  and  was  not 
kindinff  on  the  plaintiff,  notwithstanding  the 
consent  of  her  legal  advisers. 

This  was  a  feigned  issne,  to  try  whether 
the  pluntiffy  Catharine  Cummings,  was 
entitled  to  the  possession  of  certain  title 
deeds  and  muniments  of  title,  notwith- 
UMtding  a  certain  arrangement  alleged  to 
have  been  entered  into  on  the  22nd  of 
September. 

It  appeared  that  the  plaintiff  was  a 
vidow,  having  two  daughters,  one  of 
vhom  had  married  the  defendant  I  nee; 
■od  the  other  had  married  the  other  de- 
fendant. The  plaintiff,  who  had  consi- 
deiable  property  in  her  own  right,  appeared 
to  have  lived  on  bad  terms  with  her  hus- 
fasnd;  and,  in  February  1846,  during  his 
lifetime,  a  medical  certificate  that  the  plain- 
tiff was  insane  Was  signed  by  a  sni^^eon, 
who  had  been  called  in  by  the  defendant 
Inee.  On  the  12th  of  May  1846,  during 
the  absence  of  her  husband,  the  plaintiff 
was  carried  from  her  house  to  a  mad- 
honse;  and  the  defendants  took  posses- 
•ion  of  the  deeds,  in  respect  of  which  the 
action  was  brought,  being  in  fact  the  title 
deeds  of  the  plaintiff's  property.  Mr.  Cum- 
ndngs  afterwards  returned  to  the  house,  and 
there  in  July,  the  same  year.  The 
Nbv  Sksim,  XVII.— Q.B. 


plaintiff  was  confined  in  the  lunatic  asylum 
from  the  12th  of  May  to  the  22nd  of  Sep- 
tember. 

On  the  22nd  of  August  she  was  served 
with  a  notice  that  a  commission  of  lunacy 
was  issued  against  her,  to  be  executed  on 
the  29th.  "nie  inquiry  lasted  eight  days, 
and  at  the  expimtion  of  that  time,  and  be- 
fore the  close  of  the  case,  it  was  arranged 
that  the  plaintiff  should  be  dischai^^  out 
of  the  custody  in  which  she  was,  on  certain 
terms,  amongst  others,  that  she  should 
assign  her  property  to  trustees.  This  ar- 
rangement was  signed  by  the  counsel  on 
both  sides ;  and  in  order  to  carry  it  out,  the 
deeds  were  placed  in  the  hands  of  the  soli- 
dtoTs  of  the  defendants. 

After  her  discharge  from  confinement  the 
plaintiff  brought  an  action  of  trover  against 
the  solicitors  for  the  deeds,  and  an  order  was 
made  by  a  Judge  under  the  Interpleader 
Act  that  this  issue  should  be  tried,  the 
defendants  being  parties  to  it ;  and  it  was 
accprdingly  tried  before  Wightman,  J.,  at 
the  sittings  after  Hilary  term,  1847. 

The  learned  Judge  left  it  to  the  jury  to 
say,  whether  the  apparent  consent  which 
must  be  taken  to  have  existed  on  the  part 
of  the  plaintiff  to  the  signature  of  the  agree- 
ment on  her  behalf  by  her  counsel  and  attor- 
nies,  was  obtained  by  the  restraint  under 
which  she  was  at  the  time,  and  the  jury 
found  that  it  was.  The  jury,  under  the 
learned  Judge's  direction,  thereupon  returned 
a  verdict  for  the  plaintiff. 

A  rule  having  been  obtained  for  a  new 
trial  on  the  ground  of  misdirection, 

Cockbum  and  Hance  shewed  cause  (Nov. 
1 1 ). — This  rule  was  obtained  on  two  grounds. 
First,  it  is  said  that  the  issue  raised  the 
question  of  title  aft  well  as  the  question  of  the 
operation  of  the  agreement  itself,  and  that 
no  proof  of  title  was  given  by  the  plaintiff; 
but  it  is  to  be  observeid,  that  the  agreement 
recites  what  were  the  rights  of  the  plaintiff 
irrespective  of  the  order,  and  the  issue  was 
intended  merely  to  decide  the  effect  of  the 
agreement.  Secondly,  it  is  clear  that  the 
plaintiff  in  this  case  acted  under  duress. 
What  was  effected  by  means  of  the  impri- 
sonment was  something  beyond  the  scope 
of  that  legal  process  under  which  the  plain- 
tiff was  arrested — Vin.  Abr.  tit.  'Duress;' 
Bac.  Abr.  tit.  •  Duress. '  1  f  the  plaintiff  had 
been  of  sound  mind  it  could  not  have  been 
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said  that  there  was  any  consideration  what- 
ever for  the  agreement.  The  object  of  the 
proceedings  in  lunacy  is  the  protection  of  the 
Innatic,  and  a  petition  in  lunacy  cannot  be 
made  the  means  of  extorting  concessions 
from  the  person  who  is  the  object  of  inquiry. 
The  very  arrangement  supposes  the  sanity 
of  the  plaintiff,  and  it  is  clearly  void  if 
she  was  really  insane — Wade  v.  Simeon  (1), 
Longridge  v.  Darville{2),  Smith  v.  Mon^ 
ieith  (3).  Lastly,  the  agreement,  if  other- 
wise binding  in  law,  is  clearly  contrary  to 
public  policy — RoL  Ahr,  tit.  •  Duress,' 
Ibid.  tit.  '  Imprisonment,'  The  Duke  de 
Cadaval  v.  CoUins  (4).  And  if  it  could 
be  enforced  at  all,  it  would  only  be  by  a 
court  of  equity. 

fV.  H,  Watson,  contr^. — The  argument 
on  the  other  side  shews  that  the  defendants' 
construction  of  the  issue  is  the  correct  one. 
It  is  said  that  the  agreement  is  void  on  the 
face  of  it ;  but  if  so,  why  was  the  cause  sent 
down  for  trial  ?  The  question  is,  whether 
the  plaintiff  is  not  entitled  notwithstanding 
the  agreement.  The  acdon  was  originally 
brought  against  the  attomies  in  whose 
bands  the  deeds  were,  and  if  the  plaintiff 
had  proceeded  in  that  action,  she  must  have 
established  by  some  sort  of  evidence  that 
she  was  entitled  to  the  deeds. 

[WioHTiCAN,  J. — I  thought  at  the  time 
of  the  trial,  and  indeed  it  seemed  to  be 
admitted  that  the  plaintiff  had  a  right  to  the 
deeds.  The  question  was,  as  to  the  effect  of 
the  agreement.] 

But  it  is  now  contended,  that  the  agree- 
ment is  void  on  the  face  of  it. 

[WioHTifAN,  J. — Not  so;  but  that  it  is 
to  be  taken  in  connexion  with  all  the  facts 
of  the  case.] 

It  resolves  itself  into  a  question  of  duress. 
The  question  of  public  policy  was  not  raised 
at  the  trial ;  and  Lott  v.  Melville  (5)  is 
decisive  to  ^ew  that  this  cannot  be  treated 
as  duress.  The  imprisonment  was  lawful. 
It  is  not  for  the  defendant  to  shew  that  no 
duress  existed.     The  agreement  was  signed 

(1)  2  C.B.  548, 564;  8.0.  15  Uw  J.  Rep.  (n.8.) 
C.P.  114. 

(2)  5  B.  &  Aid.  117. 

(S)  IS  Mm.  &  Welt.  427 ;  LC.  14  Law  J.  Rep. 
(M.S.)  Exoh.  22. 

(4)  4  Ad.  U  £L  858;  8.0.  5  Law  J.  Rep..(M.8.) 
K.B.  171. 

(5)  8  Man.  &  Gr.  40 ;  a.o.  10  Law  J.  Rep.  (n.s.) 
C.P.  279. 


by  the  plaintiff's  counsel,  who  must  be 
taken  to  be  therefore  authorized  by  her  to 
sign.  The  party  who  impeaches  such  an 
instrument  must  shew  duress  sufficient  to 
avoid  it.  Besides,  the  fact  of  the  commis- 
sion issuing  is  primd  facie  conclusive  as  to 
the  lawfulness  of  the  imprisonment — 2 
Inst.  482,  Bae.  Abr.  tit.  'Duress,'  Year 
Booh,  43,  edit.  3,  B,  6. 

[Lord  Denman,  C.J. — But  the  original 
object  of  the  commission  may  have  been 
given  up  for  the  mere  purpose  of  procuring 
the  deeds.] 

It  is  important  to  consider  that  the  im- 
prisonment took  place  in  the  husband's 
lifetime. 

[Lord  Denman,  C.J. — If  a  party  was 
charged  with  a  debt,  a  bond  may  be  well 
given  to  pay  for  the  debt  under  fear  of 
imprisonment ;  but  the  agreement  was  made 
under  apprehension  of  imprisonment  in  a 
mad-house,  which  makes  a  great  difierence.] 

The  plaintiff  was  either  sane  or  insane. 
If  she  was  sane,  then  the  agreement  is  of 
course  binding.  If  insane,  then  all  parties 
would  be  anxious  that  she  should  be  taken 
care  of. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  now 
(Jan.  13,)  delivered  by — 

Lord  Denman,   C.J.  —  The  question 
arose  on  the  trial  of  an  issue  whether  the 
plaintiff,  notwithstanding  an   arrangement 
made  by  her,  was  entitled  to  the  posses- 
sion of  certain  titie  deeds.     We  are,  in 
the  first  place,  clearly  of  opinion  with  the 
plaintiff,  that  her  title  to  the  deeds,  in- 
dependently of  that  arrangement,  was  not 
open  to  inquiry  on  the  trial,  and  that  the 
meaning  of  the  issue  was,  whether  the  ar- 
rangement alluded  to  prevented  her  from 
claiming  to  hold  the  deeds,  though  other- 
wise entitled,  as  it  was  by  means  of  that 
arrangement  that  they  had  been  handed 
over  by  the  plaintiff  to  the  defendants.  The 
arrangement  was  this  :  the  defendants  (the 
plaintiff's  daughters)  were  prosecuting   a 
commission  of  lunacy  against  her.     On  the 
inquiry  into  the  state  of  the  plaintiff's  mind 
before  the  Commissioners,  after  certain  wit- 
nesses had  been  examined,  it  was  arranged 
that  the  commission  should  be  dropped  on 
the  plaintiff  giving  up  the  deeds.     This 
arrangement  was  signed  by   the  counsel 
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attendhig  on  both  sides.  On  the  trial  of 
this  issae,  the  plaintiff  contended  that  the 
arrangement  was  not  binding,  because  ob- 
taioed  by  duress.  She  had  been  confined 
at  an  asylum,  where  her  health  and  even 
ha  state  of  mind  were  said  to  be  affected 
and  endangered  by  the  treatment  she 
underwent:  the  attorney's  clerk  swore 
that  he  believed  such  to  be  the  probable 
effect  of  her  remaining  so  confined,  and 
fiirtker  that  she  acceded  to  the  arrange-* 
ment  only  from  fear  of  these  consequences. 
The  argument  for  the  plaintiff  was,  that 
this  confinement  was  illegal,  as  she  was 
pennitted  by  the  arrangement  to  go  at 
laifpe ;  but  that  even  if  lawful,  it  was  a 
lestiaint  on  her  will,  which  prevented  any 
eoatmct  made  under  that  duress  from  bind- 
ing her. 

On  the  defendants'  side,  it  was  argued 
that  the  legal  process  set  in  motion  for 
SBCsrtaining  the  state  of  the  plaintiff's  mind 
was  lawful  and  bond  fide,  and  that  even  if 
ill  founded  in  (act,  an  arrangement  made 
between  the  parties  pending  the  inquiry 
was  valid  and  obligatory ;  and  much  stress 
was  laid  on  the  necessity  of  abiding  by 
engagements  made  by  those  who  represent 
the  interests  of  parties  litigating  in  courts 
of  jnstioe,  more  especially  when  sanctioned 
by  counsel  acting  for  the  benefit  of  both 
parties. 

Great  weight  is  due  to  these  consider- 
ations, which  no  doubt  ought  to  be  held 
decisive  in  any  ordinary  legal  proceeding, 
when  both  parties  are  competent  and  free 
to  exercise  their  judgment.  But  where  one 
party  is  allied  to  be  a  lunatic,  and  threat- 
aed  with  the  consequences  of  that  allega- 
tion, the  parties  cannot  be  considered  as 
meeting  on  equal  terms.  The  object  of 
proceeding  with  a  commission  of  lunacy  is 
to  establish  incompetency  to  do  reasonable 
acta,  and  to  take  the  management  of  the 
supposed  lunatic's  afibirs  and  his  person 
out  of  his  own  hands,  and  lodge  them  in 
others  appointed  without  his  consent.  How 
then  (it  may  be  asked)  can  those  who  apply 
for  the  commission  affirm  that  the  lunatic 
is  ahle  to  negotiate  an  agreement,  of  which 
bis  peeuniary  interest  and  the  proper  care 
of  hia  person  are  the  only  subjects  ? 

We  are  of  opinion  that  the  defendants 
cannot  maintain  the  plaintiff's  competency 
in  the  £ice  of  their  own  proceeding.     But 


if  we  can  assume  that  the  plaintiff  was  in 
possession  of  her  right  reason,  she  was  the 
proper  person  to  retain  the  deeds  then  in 
her  power,  and  ought  not  to  have  been 
deprived  of  them.  And  if  she  was  induced 
to  resign  them  by  fear  of  personal  suffering, 
brought  upon  her  by  confinement  in  a 
lunatic  asylum,  by  the  act  of  the  defendants, 
the  resignation  would  appear  to  be  brought 
about  by  a  direct  interference  with  her  per- 
sonal freedom.  Is  not  this  truly  described 
as  duress  ?  and  was  the  contract  which  re- 
sulted made  with  her  free  will  ?  That  her 
counsel  exercised  a  sound  discretion,  and 
did  the  best  for  their  client's  interest,  we  do 
not  for  a  moment  doubt  But  they  are  not 
in  vested  by  any  superior  power  with  the  power 
and  duty  of  guardianship  over  the  lunatjc, 
their  right  to  act  for  her  is  derived  from 
herself  alone ;  as  long  as  she  was  at  liberty 
she  might  authorise  them  to  appear  in  her 
behalf,  and  disprove  the  imputed  insanity ; 
but  as  she  was  incompetent  (by  the  hypothe- 
sis) to  make  any  contract,  she  was  incom- 
petent to  appoint  any  one  to  deal  for  her 
in  relation  to  her  liberty  or  her  property* 
If,  on  the  other  hand,  her  counsel  acted 
for  her,  believing  her  of  sound  mind,  frnm 
the  same  fear  of  inconvenience  and  disease, 
as  likely  to  arise  from  her  confinement^ 
which  affected  the  mind  of  their  principal, 
their  proceeding  ought  to  be  considered  as  en* 
forced  by  the  same  duress.  Possibly  it  might 
have  been  more  for  the  plaintiff's  interest 
in  this  case  to  acquiesce  in  the  arrangement 
than  to  question  it ;  but  if  it  is  now  ques- 
tioned on  grounds  which  prove  it  to  have 
no  binding  force  at  law,  we  have  no  power 
to  change  its  nature  and  say  that  it  shall 
be  carried  into  effect.  The  case,  then,  was 
properly  laid  before  the  jury,  when  they 
were  aiked  whether  the  plaintiff  made  the 
arrangement  with  her  own  free  will;  and 
the  jury  found  a  true  verdict  when  they 
negatived  that  proposition. 

We  may  observe  that  though  the  peculiar 
facta  of  this  case  are  not  assimilated  to  any 
former  decision,  our  present  opinion  does 
not  clash  with  any,  but  appears  to  flow  from 
well -recognized  principles :  and  we  may 
add,  that  probably  some  other  arrangement 
may  yet  be  amicably  made,  more  favourable 
to  the  interest  of  the  whole  family  than 
any  triumph  in  a  court  of  law. 

Rule  discharged. 
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Quarter  Sessions  —  Licensing  Act  — 
9  Oeo.  4.  c.  61. — Jurisdiction — Power  of 
adjourning  Appeal — Hearing — Costs, 

The  Licensing  Act^  9  Geo,  4.  c.  61. 
s,  27»  provides,  that  every  person  who  shall 
think  himself  aggrieved,  Sfc,  may  appeal  to 
the  next  General  or  Quarter  Sessions  of  the 
Peace,  ^c,  unless  such  sessions  shall  be 
holden  within  twelve  days,  ^c,  and  in  that 
ease  to  the  next  subsequent  sessions,  and  not 
afterwards f  and  the  Court  at  such  sessions 
shall  hear  and  determine  the  matter  of  such 
appeal,  and  shall  make  sueh  order  therein, 
with  or  without  costs,,  as  to  the  Court  shall 
seem  meet ;  and  the  judgment  of  the  Court 
shall  be  final  and  conclusive  to  all  intents, 
^c.  An  order  of  Sessions,  under  this  act, 
purported  to  be  made  at  the  General  Sessions 
of  the  Peace,  holden  in  and  for  the  county 
of  Middlesex,  on  the  6th  of  May,  and 
continued  by  successive  adjournments,  until 
the  22nd,  and  recited  that,  at  the  General 
Quarter  Sessions  of  the  Peace,  held  in  April 
then  last,  W,  B,  had  exhibited  his  petition 
of  appeal  against  the  refusal  of  certain  Jus^ 
tices  to  grant  him  a  licence,  at  which  said 
Quarter  Sessions  the  said  appeal,  and  the 
hearing  and  determination  thereof,  was  ad" 
joumed  unto  ^*this  present  General  Ses" 
sions,'*  and  proceeded  to  adjudge  that, 
**ifpon  hearing,  S^c,  the  Court  did  dismiss 
the  appeal,  and  affirm  the  judgment  of  the 
Justices,  and  order  and  adjudge  that  the 
said  W,  B.  should  pay  to  the  said  Justices 
16L  I9s,  2d.,  for  cosU,  ^c."  The  facts 
were  that,  at  the  April  sessions,  the  appeal 
was  heard,  the  judgmetU  of  the  Justices 
affirmed,  and  the  licence  refused: — Held, 
that  by  the  words  of  the  act  of  parliament 
the  power  of  adjudicating  on  the  appeal  was 
confined  to  the  April  sessions ;  and  that  the 
order  made  at  the  May  sessions  was,  there^ 
fore,  without  jurisdiction. 

Semble,  also,  that,  at  the  April  sessions, 
the  appeal  had  been  in  point  of  fact  disposed 
of,  and  that  the  order  was  on  that  ground 
also  bad, 

[For  the  report  of  the  above  case,  see 
17.  Law  J.  Rep.  (n.s.)  M.  C.p.  70.] 


1848.      \  , 

Jan   17   18  I       ^^^      buddle  v.  limes. 

Landlord  and  Tenant — Notice  to  Quit, 

The  defendant  held  under  a  lease  from 
A,  for  fourteen  years  and  a  half  from  Christ- 
mas 1831,  and  paid  rent  to  A,  until  the 
expiration  of  the  lease  on  June  24,  1846 ; 
after  that  time  he  continedin  possession,  and 
paid  rent  to  the  lessor  of  the  plaintiff,  who 
had  become  entitled  to  the  premises  i-^Held, 
that  a  notice  to  quit  expiring  on  the  24th  of 
June  was  good* 

Ejectment  to  recover  a  wharf  and  pre* 
mises  at  Paddington,  upon  a  demise  dated 
June  26,  1847. 

At  the  trial,  before  Coleridge,  J.,  at  the 
Sittings  at  Westminster  during  the  present 
term,  it  appeared  that  one  Tait  being  pos- 
sessed of  the  residue  of  a  term  in  the  premises, 
underlet  them  to  Messrs.  Pitcher  &  Carter 
for  fourteen  years  and  a  half,  from  Christ- 
mas, 1831,  who,  in  1833,  assigned  their 
underlease  to  the  defendant,  who  entered 
and  paid  rent  to  Taft  until  the  24th  of  June 
1846,  when  the  underlease  from  Taft  to 
Pitcher  &  Carter  expired.  After  this  time 
the  defendant  continued  in  possession,  and 
paid  rent  to  the  lessor  of  the  plaintiff,  who 
had  become  entitled  to  the  premises.  On 
the  24th  of  December  1846,  the  lessor  of 
the  plaintiff  served  on  the  defendant  a 
notice  to  quit  on  the  24th  of  June  follow- 
ing. Possession  not  having  been  given  up 
at  that  time,  the  present  action  was  com- 
menced. The  ddSsndant's  counsel  con- 
tended, that  the  notice  to  quit  was  erroneous, 
as  it  should  have  expired  at  Christmas  in- 
stead of  Midsummer.  The  plaintiff  had  a 
verdict,  leave  being  reserved  to  the  defen- 
dant to  move  to  enter  a  verdict  upon  the 
above  objection. 

Keating  (Jan.  17,)  moved  accordingly. — 
The  tenancy  from  year  to  year  created  by  the 
tenant  holding  over  after  the  expiration  of 
his  term,  and  paying  rent,  has  reference 
to  the  time  of  t^e  original  entry  under 
the  lease— Z)oe  d.  Robinson  v.  Dobell(iy 
There  premises  were  let  for  a  year  and  six 
months  certain,  and  it  was  held  that  a  no- 
tice to  quit,  given  with  reference  to  the  time 

(1)1  Q.B.  Rep.  806 ;  s.  o.  10  Law  J.  Rep.  (».&) 
Q.B.  242. 
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of  the  entry,  and  not  to  the  end  of  the 
tenn,  was  good :  that  case  necessarily  in« 
TolTes  the  decision  that  the  present  notice 
is  bad.  In  Doe  d.  Collins  v.  Welkr  (2),  a 
aat  of  a  lease  by  tenant  for  life  and  pay- 
ment of  rent  to  the  remainder^man,  die 
tenancy  firom  year  to  year  so  created  was 
ctlcnl^ed  with  reference  to  the  original 
entry.  That  is  a  much  stronger  case  than 
tbe  present,  as  no  privity  exists  between 
the  tenant  and  the  remainder-man  until  the 
death  of  the  tenant  for  life.  Roe  d.  Jordan 
?.  Ward  {3)  is  also  in  point. 

[Patteson,  J. — In  those  cases  rent  was 
recdred  after  the  term,  at  one  of  the  quarter 
days.] 

Berrtjf  ▼.  Lindley  (4)  is  very  similar  to 
this  case.  There  premises  were  held  under 
a  void  agreement  for  five  years  and  a  half 
6om  Michaelmas  1823 ;  before  the  expira- 
tion of  that  term,  a  n^^tiadon  was  entered 
into  far  a  lease  for  seven,  fourteen,  or  twenty- 
one  years,  at  an  increased  rent ;  the  lease 
was  never  executed,  but  the  defendant  con- 
tixmed  in  possession,  paying  the  increased 
not  firom  Michaelmas  1828 ;  and  it  was 
held,  that  a  notice  to  quit  at  Michaelmas 
was  valid.  Coltman,  J.  there  says,  ^'  If  a 
tenant  continues  in  possession  after  the  ex- 
{HEstion  of  the  t^m,  paying  the  same  rent, 
the  presumption  of  law  is,  that  a  tenancy 
from  year  to  year  is  created,  commencing 
from  the  period  when  the  original  tenancy 
eoonnenced.'*  It  makes  no  difference  that 
in  that  case  the  original  demise  was  void  by 
the  Statute  of  Frauds,  as  the  tenancy  from 
yttr  to  year,  arising  horn  the  occupation 
is  regolated  as  to  its  terms  by  that  agree- 
mcBt— Z>oe  d.  TiU  v.  Stratton  (5). 

[Lord  Dehmak,  C.J. — That  observation 
may  have  been  founded  on  the  fact  that 
tcnsnciea  generally  expire  at  the  same  time 
of  the  year  as  they  commence.] 

That  was  not  so  in  Berry  v,  Lindley^ 
where  the  original  term  expired  in  the 
middle  of  a  year. 

Cur.  adv.  vuU. 

On  the  following  day—* 

LosD  DxKMAN,  C.J.,  said-— We  consider 


(2)  7  T«ia  Rep.  478. 

(3)  1  H.  BUek.  97. 

(i)  3  Mni.  &  Gr.  498 ;  B.e.  11  Law  J.  Rep.  (n.s.) 
CP.  27. 
{i)  4  Biog.  446;  s.  c.  6  Uw  J.  Rep.  C.P.  50. 


that  a  tenancy  from  year  to  year  was  created 
by  the  payment  of  rent  commencing  fi*om 
the  expiration  of  the  defendant's  term  ; 
therefore  the  notice  to  quit  was  proper, 
and  consequently  the  rule  will  be  refused. 

Rule  refused. 


1848 
Jan 


i48.     \ 
.  15.  J 


THE  QUEEN  V.  HAMMERSMITH. 


Order  of  Removal — Jurisdiction — Me^ 
iropolitan  Police  Court — 3  ^  4  Vict.  c.  84. 
— Settlement — Emancipation. 

An  order  of  removal  purported  to  be  made 
by  B.  C,  **  one  of  the  magistrates  of  the 
poUee  courts  of  the  metropolis,  sitting  at  the 
Clerkenwell  PoUee  Court,  within  the  metro^ 
politan  police  district"  :— Held,  that  this 
sufficiently  shewed  that  theClerkenwell  Police 
Court  was  a  court  appointed  under  the  pro* 
visions  ofS^A  Vict,  c.  84. 

The  examinations  stated  that  the  pauperis 
father  resided  in  H,  up  to  the  year  1826, 
when  he  removed  to  another  parish ;  that 
the  pauper  resided  with  his  parents  in  H. 
as  part  of  their  family,  and  was  then  under 
twenty-one;  and  that  in  1816  the  father 
acquired  a  settlement  in  H.  :'^Held,  that 
nothing  appearing  to  the  contrary,  it  was 
to  be  presumed  tMkt  ihe  pauper  was  «fi- 
emancipated  in  1816,  and  took  his  father's 
settlement. 

[For  the  report  of  the  above  case,  see 
17  Law  J.  Rep.  (n.s.)  M.C.  p.  47.] 


..} 


CHRISTOPHERBON  V.  BARE. 


1848 

January 

Pleading  —  Assault  —  Imprisonment  — 
Leave  and  Licence. 

An  assauU  ex  vi  termini  excludes  con^ 
sent ;  therefore,  a  plea  of  leave  and  licence 
to  a  declaration  charging  an  assault  is  bad 
as  amountivg  to  the  general  issue. 

Quaere,  if  it  can  be  pleaded  to  an  action 
for  imprisonment. 

The  declaration  stated  that  the  defendant, 
on  &c.,  with  force  and  arms,  &c.,  assaulted 
the  plaintiff,  and  then  imprisoned  him,  and 
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kept  and  detained  him  in  prison  for  a  long 
time,  to  wit,  for  one  month  and  twenty-five 
days,  contrary  to  law,  and  against  the  will 
of  the  plaintiff,  &c. 

Plea,  that  the  defendant,  at  the  said  seve- 
ral times  when,  &c.,  hy  the  leave  and  licence 
of  the  plaintiff  to  him  for  that  purpose  first 
given  and  granted,  committed  the  trespasses 
in  the  declaration  mentioned. 

Demurrer  as  to  so  much  and  such  part  of 
the  plea  as  relates  to  the  assaulting  the 
plaintiff  and  imprisoning  him,  and  keeping 
and  detaining  him  in  prison  for  thirty-three 
days,  parcel  &c.,  on  the  ground  that  the 
plaintiff,  having  given  the  defendant  leave 
and  licence  to  commit  the  trespasses,  can- 
not in  law  be  a  justification  of  the  same ; 
and  that  the  plea  is  an  argumentative  tra- 
verse of  the  defendant's  having  imprisoned 
the  plaintiff,  and  amounts  to  not  guilty,  and 
should  have  concluded  to  the  country. 

Joinder  in  demurrer. 

0*Malletf,  in  support  of  the  demurrer. — 
Absence  of  consent  is  necessary  to  the  ex- 
istence of  an  assault-— ZAe  Kinff  v.  Banks 
(1)  and  The  King  v.  Martin  {2).  This 
plea,  therefore,  does  not  confess  an  assault, 
and  amounts  to  an  informal  traverse.  So 
again,  "imprisonment"  implies  restraint, 
but  "leave  and  licence"  asserts  absence  of 
restraint — Vin.Ahr,  *Ini^risonraent,'(A,  1,) 
Clarke's  case  (3),  Buller's  N.P.  17. 

[Patteson,  J. — Suppose  a  person  sub- 
ject to  fits  of  insanity,  knowing  one  to  be 
about  to  come  on,  requests  a  keeper  to  re- 
strain him,  and  afterwards  revokes  his  will 
to  be  restrained  and  brings  an  action,  ought 
the  licence  to  be  pleaded  ?] 

There  the  person  would  not  be  capable 
during  the  fit  of  revoking  his  will. 

Pearson^  contra. — The  plea  confesses  an 
assault  and  imprisonment  in  fact,  which  is 
sufiicient  to  support  the  declaration ;  the 
words  "against  the  will  of  the  plaintiff" 
being  surplusage.  The  argument  on  the 
other  side  would  go  to  exclude  leave  and 
licence  as  a  plea  to  trespass  to  goods;  but 
Milman  v.  Dolwell  (4)  is  against  that  view. 
The  plea  only  admits  what  is  material  in  the 

(1)  8  Car.  &  Pay.  574. 

(2)  9  Ibid.  218. 

(3)  6  Rep.  64. 

(4)  2  Campb.  378. 


declaration.  Such  a  plea  as  this  has  been 
allowed  in  trespass  for  criminal  conversa-* 
tion. 

[Pattbsok,  J. — The  argument  is,  that 
assault  and  imprisonment  tx  vi  termini  ex- 
clude consent.] 

In  The  King  v.  Meredith  (5),  there  is  a 
dictum  of  Lord  Abinger,  C.B.,  that  leave 
and  licence  may  be  pleaded  to  an  assault. 

[Coleridge,  J.  —  In  Dieas  v.  Lord 
Brougham  (fi\  on  not  guilty,  the  defendant 
was  allowed  to  shew  that  the  impxiaonment 
of  the  plaintiff  was  a  judicial  act.] 

Taylor  v.  Smith  (7)  is  distinguishable 
from  this  case. 

[WioHTMAN,  J. — An  action  for  imprison- 
ment will  not  lie,  except  it  be  assumed  or 
shewn  to  be  against  the  plaintiff's  will.] 

An  agreement  to  an  imprisonment  is 
legal,  but  not  to  a  battery,  for  that  is  a 
breach  of  the  peace — Lewis  v.  Davison  (8), 
where  Parke,  J.  distinguishes  AUen  v. 
Rescous  (9). 

[CoLERiDGB,  J. — Your  plea  to  be  good 
must  answer  both  the  assault  and  the  im- 
prisonment.] 

Then  the  demurrer  is  insufiicient,  as  it 
only  objects  to  part  of  the  plea. 

[WiGHTHAN,  J. — You  caunot  demur  to 
the  form  of  a  demurrer ;  and  if  your  plea  ia 
bad  in  part,  it  is  bad  altogether.] 

Lord  Denman,  C.J. — It  is  not  necessary 
to  say  whether  an  imprisonment  may  be 
justified  under  these  circumstances  ;  but  as 
to  the  assault,  it  is  vain  to  contend  that  it 
could  exist,  except  against  the  will  of  the 
party  assaulted. 

Pattesom,  J.— I  have  great  doubts  as  to 
the  imprisonment,  whether  it  imports  that 
it  was  against  the  consent  of  the  party  im« 
prisoned  ;  but  an  assault  certainly  does  im- 
port that.  The  plea  seems  a  direct  contra- 
diction of  the  declaration.  I  think  it  amounts 
to  the  general  issue ;  and  is,  therefore,  bad. 

Coleridge,  J. — On  a  declaration  charg- 
ing an  assault,  the  defendant  under  not 
guilty  may  shew. that  it  was  not  an  assault 
in  point  of  law.     If  so,  this  plea  justifying 

(5)  8  Car.  &  Pay.  689. 

(6)  6  Ibid.  249. 

(7)  7  TauDt.  166. 

(8)  4  Mea.  &  Wak.  664 ;  a.  e.  8  Law  J.  Rap. 
(n.s.)  Ezch.  78. 

(9)  2  Lev.  174 
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on  the  gromid  of  leave  and  licence,  must 
amount  to  the  same  thing. 
WiGHTMAN,  J.  eoncorred. 

Judgment  for  the  plaintiffs 


[IN  THE  EXCHEQUER  CHAMBER] 

1847. 

Kay  12, 15. 

1848. 

Feb.  2. 


UNDSAY  0.  LEIGH. 


Master  and  Servant — 4  Geo,  4.  c.  34. — 
Citamitwient — Form —  Conviction — Justice  of 
the  Peace, 

No  other  instrument  is  necessary  to  a«- 
tkerize  the  detention  of  a  servant  sentenced 
if  a  Magistrate  to  imprisonment  and  hard 
kboor  for  an  offence  under  the  4  Geo.  4. 
e,  34.  s.  3.  than  a  warrant  of  commitment, 
founded  on  a  sufficient  information ;  and  the 
kfoUtg  of  the  imprisonment  must  depend  on 
tie  legality  and  sufficiency  of  that  instru' 

Semble — that  such  an  instrument  is  an 
order  and  mot  a  conviction. 

Whether  such  an  instrument  is  to  be  con- 
ttned  leu  stridty,  as  an  order,  or  more 
Medg,  as  a  conviction,  it  is  had  if  it  does 
vat  skew  on  the  face  of  it,  either  that  the 
ewdtaet  between  the  master  and  servant 
9QS  ta  writing^  in  which  case  a  failure  to 
nter  ndo  the  service  is  an  offence  under  the 
set,  or  that  the  servant  had  entered  into  the 
terviee,  in  which  case  it  is  an  offence  in  the 
Krvant  to  absent  himself  from  his  service, 
sithovgh  the  eoniraet  is  not  in  writing. 

[For  the  report  of  the  above  case,  see 
17  Law  J.  Rep.  (n.b.)  M.C.  p.  50.] 


[IN  THE  EXCHEQUER  CHAMBER.*] 
1848.    1    rxnjQBTt  v,  bowman  and 

Ffb.  2.    J  FULFORD. 

Covenant,  Nature  of — What  runs  with 
the  Lamd^Privitg. 

A,  bg  indenture,  demised  to  B.  certain 
'n^  end  B.  covenanted  for  himself,   his 

*  Ctnm  Parke,  B..  Alderaon,  B.,  Maule,  J., 
Cnwwwn,  J.,  PUtt,  B.,  and  Williams,  J. 


heirs,  executors,  administrators,  and  assigns, 
to  build  certain  houses  upon  such  land 
within  two  years.  B.  underlet  to  C,  and 
covenanted  for  himself,  and  his  heirs,  ex- 
ecutors, and  administrators,  to  observe  and 
perform,  or  effectually  to  indemnify  C.  against, 
the  covenants  in  the  first  indenture.  B, 
afterwards  assigned  his  reversion  to  D.  A. 
having  entered,  and  ejected  C.  by  reason  of 
the  non-performance  of  the  first-mentioned 
covenant, — Held,  that  B.*s  covenant  with  C. 
did  not  run  with  the  land,  and  that  D.  was 
not  liable  to  C. 

Error  from  the  Court  of  Queen's  Bench. 

Covenant.  The  declaration  set  out  an 
indenture  made  between  J.  Scholefield,  of 
the  one  part,  and  E.  Burt  of  the  second 
part,  whereby  Scholefield  demised  unto 
Burt  certain  lands  for  a  term  of  years,  and 
whereby  Burt  covenanted  for  himself,  his 
executors,  and  assigns,  that  he  should  and 
would,  within  the  space  of  two  years  from 
the  day  of  the  date  of  the  indenture,  erect 
and  build  upon  the  piece  or  parcel  of 
land  demised,  four  or  more  good  and  sub- 
stantial messuages  and  dwelling-houses, 
&c.  The  indenture  contained  the  usual 
claim  of  forfeiture  for  non-performance  of 
the  covenant. 

The  declaration  then  alleged  an  entry  by 
Burt,  the  making  of  a  sub-lease  by  Burt  to 
the  plaintiff,  whereby  Burt,  for  himself,  his 
heirs,  executors,  and  administrators,  cove- 
nanted with  the  plaintiff  that  he  would 
during  the  continuance  of  the  said  sub-lease 
observe  and  perform  or  effectually  indem- 
nify the  plaintiff  of  and  from  and  against 
all  and  singular  the  provisoes,  covenants, 
and  agreements  by  the  above-mentioned 
indenture  to  be  observed  and  performed ; 
that  the  plaintiff  entered ;  and  that  after- 
wards Burt  assigned  all  his  interest  in  the 
reversion  to  the  defendants ;  that  the  de- 
fendants refused  to  perform  the  covenant 
entered  into  with  Scholefield,  to  build,  &c., 
but,  on  the  contrary,  committed  a  breach 
thereof,  and  refused  to  indemnify  the  plain- 
tiff; and  that  by  reason  of  such  breach, 
Scholefield  entered  upon  the  premises,  and 
expelled  the  plaintiff. 

The  defendants  demurred  to  this  decla- 
ration, upon  the  ground  that  the  covenant 
declared  upon  was  personal  only,  and  that 
as  assigns  they  were  not  bound  by  it. 
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The  Conrt  of  Qneen's  Bench»  having 
l^ven  judgment  for  the  defendants,  the  pre- 
sent writ  of  error  was  brought.  The  plead- 
ings in  the  case  are  set  out  in  full  in  the 
report  of  the  case  below  (1). 

Crowder  {M^Mahon  with  him),  for  the 
plaintiff. — The  judgment  of  the  Conrt  be- 
low ought  to  be  reversed.  The  covenant 
entered  into  by  Burt  with  the  plaintiff  was 
one  for  quiet  enjoyment;  if  so,  it  bound 
the  assignees  of  the  reversion.  It  was  a 
covenant  falling  within  the  fourth  rather 
than  the  second  resolution  in  Spencer^s  case 
(2).  In  Vernon  v.  15*1111^^(3),  a  covenant 
to  keep  buildings  in  the  city  of  London 
insured  against  fire  was  held  to  run  with 
the  land. 

[Williams,  J. — In  that  case  the  assigns 
were  named  in  the  covenant.] 

They  referred  to  Campbell  v.  Lewis  (4). 
All  the  cases  upon  the  subject  are  collected 
in  the  notes  to  Spencer^s  case^  1  Smithes 
Leading  Cases,  p.  29. 

Addison,  contra,  after  referring  to  Bae, 
Ahr,  •  Covenant,'  B, — Merrill  v.  Frame {5), 
Shep»  Touch,  165,  and  Line  v.  Stephenson 
(6),  was  stopped  by  the  Court. 

Crowder,  in  reply,  cited  WiUiams  v.  Bur^ 
rell{7). 

Parke,  B.— We  all  think  that  the  judg- 
ment of  the  Queen's  Bench  should  be 
af6rmed«  The  question  is,  whether  the 
covenant  in  the  sub-lease  by  Burt  to  the 
plaintiff  passed  with  the  reversion  to  the 
defendants  or  not.  It  has  been  argued,  on 
behalf  of  the  plaintiff,  that  this  covenant 
amounted  in  law  to  one  for  quiet  enjoyment. 
Here  the  covenant  which  Burt  entered  into 
with  the  plaintiff  was  in  terms  that  he 
would  perforiti  all  the  covenants  contained 
in  the  original  demise  from  Scholefield  to 
him,  or  effectually  indemnify  the  plaintiff. 
A  covenant  to  perform  covenants  is  to  be 
construed  as  if  the  latter  covenants  were 
inserted  at  full  length  in  the  sub-lease,  and 


(1)  16  Law  J.  Rep.  (n.s.)  Q.B.  414. 

(2)  5  Rep.  16. 

(3)  5  B.  &  Aid.  1. 

(4)  3  Ibid.  892. 

(5)  4  Taunt.  329. 

(6)  6  Biog.  N.C.  183;  s.  e.  7  Uw  J.  Rep.  (n.8.) 
C.P.26S. 

(7)  1  Com.  B.  402;  s.e.  14  Uw  J.  Rep.  (n.s.) 
C.P.  98. 


applying  that  test,  the  covenant  which  Burt 
entered  into  with  the  plaintiff  was  to  build 
certain  dwelling-houses  upon  the  land  de- 
mised by  Scholefield  within  the  space  of 
two  years  from  the  date  of  the  indenture 
of  demise  entered  into  between  those  par- 
ties. This  is  a  description  of  covenant 
which,  it  is  clear  from  the  second  resolution 
in  Spencer^s  case,  does  not  bind  assigns, 
unless  they  are  expressly  named.  Again, 
if  the  covenant  be  taken  in  the  alternative, 
it  amounts  to  nothing  more  than  a  covenant 
to  indemnify ;  and  that  clearly  is  not  the 
same  thing  as  a  covenant  for  quiet  enjoy* 
ment.  A  covenant  to  indemnify  is  much 
la^er  than  one  for  quiet  enjoyment.  Nor 
can  you  split  a  covenant  to  indemnify  into 
parts.  The  effect  of  that  would  he  to  make 
the  same  covenant  both  running  with  the 
land  and  collateral  to  it  at  the  same  time, 
which  clearly  cannot  be.  Taken  in  the 
alternative,  therefore,  as  a  covenant  to 
indemnify,  it  was  a  personal  covenant  only, 
and  did  not  pass  with  the  reversion.  I  have 
now  merely  stated  at  greater  length  the 
reasons  given  by  Mr.  Justice  Patteson  for 
his  judgment  in  the  Court  below. 

Judgment  affirmed. 


Bail  Coubt.^       _ 

1848  >  ?«*•'«  THE  PARISH  OP 

Jan.lT.kj  MONKLEIGH.    . 

Pauper  Lunatic—S  ^  9  Vict,  c.  126. 
ss,  58,  62,  80. — Proceedings  ex  parte. 

It  is  no  ground  of  objection  to  an  order 
of  Justices  adjudicating  the  settlement  of  a 
pauper  lunatic,  or  to  an  order  for  the  costs 
of  his  maintenance,  made  under  the  statute 
8^9  Vict,  c,  126,  that  the  proceedings 
before  the  Justices  were  taken  ex  parte,  and 
without  notice  to  the  parish  sought  to  be 
affected  by  the  orders, 

Semble — That  upon  appeal  against  an 
order  of  maintenance  made  under  the  above 
statute,  the  settlement  of  the  pauper  may  be 
put  in  issue» 

[For  the  report  of  the  above  case,  see 
17  Law  J.  Rep,  (n.s.)  M.C.  p.  76.] 
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But  Covsr. 

1848. 
Jan.  21,  28. 


SLBKMAN  AND  OTHERS,  AS- 
SIGNEES, V.  THE  GOVERNORS 
AND  COMPANY  OF  THE 
COPPER  MINES  OF  ENG- 
LAND. 


Costs  of  the  Day — Amendmeni^-^  Informal 
Record. 

A  eatue  being  called  on  for  irial,  after 
thejurtf  were  sworn,  H  was  discovered  that 
tke  record  was  defective  in  not  containing 
§  similiter  to  one  of  the  plaintiff^ s  replica^ 
tions,  or  any  award  of  the  venire,  and  in  con-- 
teqnenee  of  the  defendants  withholding  their 
consent  to  an  amendment  of  the  record  in  these 
resftets,  the  Jndge  discharged  the  jury ^ — 
Heldt  that  the  defendants  were  not  entitled 
to  ike  costs  of  the  day. 

This  cause  having  been  entered  for  trial  at 
die  last  Samroer  Assizes  for  the  county  of 
Brecon,  was  called  on  in  its  order.  After 
the  jarj  had  been  sworn,  it  was  discovered 
tibat  the  record  did  not  contain  any  similiter 
to  the  plaintiffii'  replication  of  de  injurid,  nor 
any  award  of  the  venire.  An  application 
was  made  to  the  Judge  to  allow  the  record 
to  be  amended  in  these  respects;  but  the 
eoonsel  for  the  defendants  withholding  their 
consent  to  this  course,  the  Judge  considered 
that  he  had  no  authority  to  make  the  amend- 
ment m  invitoSf  and  the  jury  were  accord- 
ingly discharged.  A  rule  having  been  ob- 
tained in  the  course  of  Michaelmas  term 
last,  on  behalf  of  the  defendants,  for  the 
costs  of  the  day,  for  not  proceeding  to  trial, 
a  role  jitst  was  subsequently  obtained  on 
bebalf  of  the  phuntifis  calling  upon  the  de- 
fendants to  shew  cause  why  the  above  rule 
far  the  costs  of  the  day  should  not  be  dis- 
chaiged. 

Ch^iom  and  Benson  (Jan.  21)  shewed 
cause. — There  is  ik>  ground  for  revising  the 
defendants  the  costs  of  the  day.  They  were 
Wnd  to  attend  at  the  trial  by  their  counsel 
and  witnesaes  in  obedience  to  the  notice  of 
trial;  and  if,  owing  to  the  de&ult  of  the 
plaintiffs,  the  record  was  in  such  a  state  that 
DO  Talid  trial  could  be  had,  that  is  no  rea- 
son for  depriving  the  defendants  of  their 
costs.  The  defendants  were  not  bound  to 
give  their  consent  to  the  amendments  pro- 
posed. In  the  absence  of  such  consent  the 
aathorities  are  clear  that  the  amendment 
could  not  be  made ;  and  if  not,  then  that  the 
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cause  could  not  proceed — Rowlinson  v. 
Roantre{\\  Adams  y.  Power  (2),  Bent  v. 
Benyon{S),  They  referred  also  to  Ouch- 
ierlony  v.  Gibson  (4),  Cooke  v.  Smith  (5), 
Cox  V.  Painter  (6),  Gee  v.  Swann  (7). 

Evans,  Ball,  and  Davison,  contrii.— This 
rule  should  be  made  absolute.  As  a  general 
rule,  where  a  jury  is  discharged  by  the  con- 
sent of  the  parties,  or  by  the  order  of  the 
Judge  who  presides  at  the  trial,  neither 
party  pays  the  costs  of  the  day  incurred 
by  the  other  side — Waite  v.  Spurgin(S), 
Seeley  v.  Powers  (9),  Everett  v.  Jones  (10). 
In  the  present  case  all  that  appears  upon 
the  record  is,  that  the  jury  were  discharged 
by  order  of  the  Judge.  At  any  rate  these 
costs  may  be  awarded  or  not,  at  the  discre- 
tion of  the  Court ;  and,  in  the  present  case, 
the  circumstances  are  not  such  as  should 
induce  the  Court  to  exercise  this  discretion 
in  favour  of  the  defendants.  They  ought 
to  have  given  their  consent  to  the  proposed 
amendment.  The  informality  upon  the 
record  was  one  by  which  they  could  not 
have  been  prejudiced — Ogle  v.  Moffat  {\\), 

MuUings  v.  (12),  The  Bishop  of 

Worcester's  cose  (13),  Childv,  Harvey {l^). 

Cur,  adv,  vult, 

Erle,  J.  now  (Jan.  28)  delivered  his 
judgment. — This  was  an  application  to  dis- 
charge a  rule  obtained  by  the  defendants 
for  the  costs  of  the  day,  for  not  proceeding 
to  trial.  It  appears  that,  on  the  cause  being 
called  on  and  the  jury  sworn,  it  was  dis- 
covered that  an  imperfect  record  had  been 
made  up,  and  the  learned  Judge  who  then 
presided,  considering  he  had  no  power  to 
make  the  amendment  without  the  consent 
of  the  defendants,  which  the  defendants 
refused,  was  compelled  to  discharge  the 

(1)  6  Car.  &  Pay.  551. 

(2)  7  Ibid.  76. 

(8)  6  Ibid.  217. 

(4)  4  Man.  &  Gr.  461  ;  a.  c.  12  Law  J.  R«p. 
(n.8.)  C.P.  94. 

(5)  1  Dowl.  (n.s.)  861. 

(6)  7  Car.  &  Pay.  767. 

(7)  9  Mee.  &  Welt.  685;  a.  c.  10  Law  J.  Rep. 
(n.8.)  Ezch.  291. 

(8)4  Dowl.  P.C.  575. 

(9)  3  Ibid.  872. 

(10)  Norfolk  Assizes,  1847. 

(11)  Barnes.  188. 

(12)  5TaaDt.  88. 
(18)  ISalk.  46. 
(14)  Ibid. 
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jury.  It  is  quite  clear  from  the  authorities 
that  the  Court  has  a  discretion  in  granting 
or  withholding  these  costs.  As  the  defen- 
dants themselves  were  the  means  of  prevent- 
ing this  cause  being  tried  by  withholding 
their  consent  to  the  Judge  making  the  re- 
quired amendment,  the  rule  for  discharging 
the  rule  for  the  costs  of  the  day  will  be  made 
absolute. 

Rule  absolute. 


[IN  THE  EXCHEQUER  CHAMBER  (1).] 

1847. 
Nov, 
1848. 
Feb. 


FOBD  17.  BEECH. 


Contract,  Construction  of — Suspension  of 
Right  of  Action — Promissory  Note, 

To  a  declaration  by  the  payee  against  the 
maker  of  a  promissory  note,  the  defendant 
pleaded  that  after  the  note  had  become  due 
it  was  agreed  between  the  plaintiff,  the 
defendant,  and  one  A,  B,  that  the  said  A,  B, 
should,  at  the  request  of  the  plaintiff,  pay 
to  the  plaintiff  in  trust  for  E.  B,  2001.,  for 
her  sole  use  and  benefit,  or  the  sum  of  251, 
per  annum,  so  long  as  the  sum  of  200/. 
should  remain  unpaid,  and  that  the  rights 
and  causes  of  action  of  the  plaintiff  upon 
and  in  respect  of  the  said  note  should  be 
suspended,  so  long  as  the  said  A.  B,  should 
continue  to  pay  the  said  sum  of25L;  aver^ 
ment,  that  the  said  A,  B,  had  paid  the  said 
sum,  S^c,  Upon  issue  joined  to  a  replica^ 
tion  traversing  such  payment  by  A,  B,  a 
verdict  was  found,  and  judgment  afterwards 
given  for  the  defendant.  On  error  brought 
to  reverse  such  judgment, — Held,  that  the 
above  plea  was  bad  in  substance,  the  legal 
effect  of  the  agreement  therein  set  out  being 
not  to  suspend  the  plaintiff's  right  of  action 
upon  the  note,  but  only  to  subject  him  to  an 
action,  if  he  sued  contrary  to  the  terms  of 
the  agreement. 

Error  from  the  Court  of  Queen's  Bench(2). 

(1)  Coram  Wilde,  C.J.,  Parke*  B.,  Alderson,  B., 
M«u1e,  J.,  Creaswell,  J.,  Piatt,  B..  and  Wil. 
liams,  J. 

(2)  The  jadgment  of  the  Court  below  will  be 
found  reported  in  16  Law  J.  Rep.  (n.s.)  Q.B.  100. 
The  pleadings  upon  which  the  judement  of  the 
Court  of  Exchequer  Chamber  was  given  are  suffi- 
ciently set  out  in  the  judgment  of  the  Court 


The  case  was  argued  (Nov.  26)  by — 
Pashley,  for  the  plaintiff  in  error,  who 
relied  upon  the  following  authorities : — 
Williams  on  Executors,  1035. 
Freakley  v.  Fox,  9  B.  &  C.  130 ;  s.c. 

7  Law  J.  Rep.  K.B.  148. 
Kearslake  v.  Morgan,  5  Term  Rep.  513. 
Stedman  v.  Gooch,  1  Esp.  5. 

James  v.   Williams,  13  Mee.  &  Wels. 

828;  s.  c.   14  Law  J.    Rep.   (n.s.) 

Exch.  220. 
Baker  v.  Walker,  14  Ibid.  465;  s.  c. 

14  Law  J.  Rep.  (n.s.)  Exch.  371. 
Price  V.   Price,   16   Ibid.   232;   s.c. 

16  Law  J.  Rep.  (n.s.)  Exch.  99. 
Fearne  v.  Cochrane,  16  Law  J.  Rep. 

(n.s.)C.P.  161. 
Good  V.   Cheesman,  2  B.  &  Ad.  328 ; 

s.c.  9  Law  J.  Rep.  K.B.  234. 
The    Sheffield   Railway    Company   v. 

Woodcock,  7  Mee.  &  Wels.  574;  s.  c. 

11  Law  J.  Rep.  (n.s.)  Exch.  26. 
Tremeere  v.  Morison,  1  Bing.  N.C.  89; 

s.  c.  3  Law  J.  Rep.  (n.s.)  C.P.  260. 
Stracy  v.  the  Bank  of  England,  6  Bing. 

754 ;  s.c.  8  Law  J.  Rep.  C.P.  234. 
2  Wms.  Saund,  47,  //. 
Thimbleby  v.  Barron,  3  Mee.  &  Wels. 

210;  s.c.  7 Law  J.  Rep.  (n.s.) Exch. 

128. 
Tatlock  V.  Smith,  6  Bing.   339;  s.c. 

8  Law  J.  Rep.  C.P.  54. 

2  Wms,  Saund,  1 03,  b,  and  1 50,  a,  (n.  1 ). 
Davis  V.  Gyde,  2  Ad.  &  El.  623;  s.  c. 

4  Law  J.  Rep.  (n.s.)  K.B.  84. 
Allies  V.  Prohyn,  2  Cr.  M.  &  R.  408 ; 

s.  c.  4  Law  J.  Rep.  (n.s.)  Exch.  227. 
Snook  V.  Mattock,  5  Ad.  &  £1.  239 ; 

s.  c.  5  Law  J.  Rep.  (n.s.)  K.B.  206. 
Harris  v.  Reynolds,  7  Q.B.  Rep.  71  ; 

s.  c.  14  Law  J.  Rep.  (n.s.)  Q.B.  241  • 
Com,  Dig,  *  Accord,'  (B,  4.) 
Peytoe*s  case,  9  Rep.  79,  b. 
Bay  ley  v.  Homan,  3  Bing.  N.C.  915; 

s.  c.  6  Law  J.  Rep.  (n.s.)  C.P.  309. 
James  v.  David,  5  Term  Rep.  141. 
Unthank  {Cross  with  him),  for  the  defen- 
dant in  error,  cited — 

Bolton  V.  the  Bishop  of  Carlisle,  2  H . 

Bl.  260. 
Tatlock  V.  Smith, 
Good  V.  Cheesman, 
Stracy  v.  the  Bank  of  England, 
Simon  v.  Lloyd,  2  Cr.  M.  &  R.  187; 

s.  c.  4  Law  J.  Rep.  (n.s.)  Exch.  195. 
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Com.  Dig.  *  Accord,*  (B,  4.) 

Ciue  V.  Barber f  2  Sir  T.  Jones,  158. 

Hydev.  WattSy  12  Mee.  &Wels.  254; 

8.C.  13  Law  J.  Rep.  (k.s.)  Excb.  41. 
AlUes  y.  Probyn, 

Cur,  adv,  vuH. 

WiiDE,  C.J.  now  (Feb.  3)  delivered  the 
judgment  of  the  Court. — This  is  a  writ  of  error 
brought  to  reyerse  a  judgment  of  her  Majes- 
ty's Court  of  Queen's  Bench.   The  declara- 
tioDis  in  assumpsit,  and  contains  five  counts. 
The  first  count  is  upon  a  promissory  note, 
dated  the  28th  of  May  1839,  made  by  the 
defendant  for  the  sum  of  140/.  and  interest, 
payable  to  the  plaintiff  twelve  months  after 
date.    Tbe  second  count  is  also  on  a  pro- 
missory note,  made  by  the  defendant,  for 
tbe  sum  of  200/.,  payable,  with  interest, 
to  tbe  plaintiff,  two  years  after  date.     It  is 
unnecessary  to  advert  to  the  other  counts 
in  the  declaration,  or  to  the  pleadings  con- 
nected with   them.     Judgment   has   been 
given  upon  them  for  the  defendant,  and  no 
question  arises  in  respect  of  that  judgment. 
The  defendant  pleaded  to  the  first  count, 
that  he  did  not  make  the  note  therein  men- 
tioned, and  the  like  plea  to  the  second  count. 
Upon  these  pleas  issues  were  joined,  and 
Terdicts  have  been  found  upon  them  for 
the  plaintiff.     The  defendant  also  pleaded 
to  both  the  first  and  second  counts,  that 
after  the  making  of  the   notes  in   those 
cottocs  respectively  mentioned,  and  after  the 
second  note  respectively  became  due,  it  was 
agreed  between  the  plaintiff,  the  defendant, 
acd  one  Alfred  Beech,  that  the.  said  Alfred 
Beech  should  and  would,  at  the  request  of 
the  plaintiff,  pay  to  tlie  plaintiff,  in  trust 
f^ir  Elizabeth  Beech,  the  sum  of  200^.  for 
her  own  sole  use  and  benefit,  or  the  sum 
of  25/.  per  annum,  so  long  as  the  sum  of 
20O/.  should  remain  unpaid,  which  sum  of 
25/.  should  be  paid  quarterly,  as  therein 
nKntioned,  and  that  the  rights  and  causes 
of  action  of  the  plaintiff  upon  and  in  respect 
cf  the  said  two  several  notes  should  be 
suspended,  so  long  as  he,  the  said  A.  B., 
should  continue  to  pay  the  said  sum  of  6/.  55. 
eTery  quarter,  the  payments  to  commence 
as  therein  set  forth.     The  plea  proceeds  to 
aTer  that  the  said  A.  B.  duly  paid  the  an- 
oaai  sum  of  25i.  quarterly,  according  to  the 
•^^reement.     The  plaintiff,  in  his  replication 
t«i  this  plea,  traversed  the  allegation  of  the 


payments  alleged  to  have  been  made  by 
A.  B.  of  the  annual  sum  of  25/.,  and  a  verdict 
was  found  for  the  defendant  upon  the  issue 
joined  upon  that  traverse,  and  judgment 
having  been  given  by  the  Court  of  Queen's 
Bench  for  the  defendant  upon  the  verdict 
so  found,  the  present  writ  of  error  has  been 
brought  to  reverse  that  judgment  upon  the 
ground  that,  non  obstante  veredicto,  upon 
the  matters  in  the  plea  judgment  ought  to 
have  been  given  for  the  plaintiff  upon  both 
the  first  and  second  counts. 

The  plaintiff  has  brought  his  writ  of  error 
praying  for  a  reversal  of  the  judgment ;  and 
upon  the  argument  before  us,  the  learned 
counsel  for  the  plaintiff  has  contended,  that 
the  plea  of  the  defendant  to  the  first  and 
second  counts  of  the  declaration  is  bad,  and 
sets  forth  no  matter  which  is  in  law  a  bar 
to  his  right  of  recovery  upon  those  counts. 
Upon  the  part  of  the  plaintiff,  the  validity 
of  the  agreement  mentioned  in  the  plea  is  not 
denied,  but  it  has  been  insisted  upon  the 
argument  before  us,  that  the  agreement  does 
not  in  point  of  law  operate  as  a  suspension 
of  the  plaintiff's  right  of  action,  or  power 
to  sue  for  the  recovery  of  the  notes  men- 
tioned in  the  first  and  second  counts  of  the 
declaration ;  and  that  the  plea  which  sets 
up  the  agreement  in  bar  of  the  present 
action  is  bad,  and  furnishes  no  answer  to 
the  action,  although  such  agreement  may 
give  the  defendant  a  claim  to  damages,  by 
reason  of  the  plaintiff  suing  in  breach  of  it. 
The  defendant,  on  the  other  hand,  has  con- 
tended before  us,  that  the  legal  operation  of 
the  agreement  is  to  suspend  the  plaintiff's 
right  of  action  so  long  as  A.  B.  shall  con- 
tinue to  make  the  quarterly  payments,  and 
such  agreement  has  therefore  been  well 
pleaded  in  bar.  The  question  for  the  deci- 
sion of  the  Court  is,  therefore,  what  is  the 
legal  effect  of  the  agreement  between  the 
parties  set  forth  in  the  plea ;  that  is,  whether 
the  agreement  operates  as  a  legal  suspen- 
sion of  the  plaintiff's  right  to  sue  upon  the 
notes  so  long  as  A.  B.  shall  continue  to 
make  the  quarterly  payments,  or  whether 
the  effect  of  the  agreement  is  limited  to 
the  rendering  the  plaintiff  liable  to  an  action 
for  damages,  in  the  event  of  his  suing  con- 
trary to  its  terms.  In  adjudicating  upon 
the  construction  and  effect  in  law  of  this 
agreement,  the  common  and  universal  prin- 
ciple ought  to  be  applied,  namely,  that  it 
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ought  to  receive  that  construction  which  its 
language  will  admit,  and  which  will  best 
effectuate  the  intention  of  the  parties,  to  be 
collected  from  the  whole  of  the  agreement ; 
and  that  greater  regard  is  to  be  had  to  the 
clear  intent  of  the  parties,  than  to  any  par- 
ticular word  which  they  may  have  used  in 
the  expression  of  their  intent ;  and  apply- 
ing this  rule,  the  question  is,  what  sense 
and  meaning  must  be  given  to  the  word 
"suspended"  used  by  the  parties.  It  is 
quite  clear,  that  it  was  not  the  intention  of 
the  parties  that  the  agreement  should  have 
the  effect,  from  the  moment  of  its  being 
signed,  of  utterly  and  for  ever  and  in  all 
events  extinguishing  the  plaintiff's  claim 
and  demand  upon  the  notes,  or  in  other 
words,  that  it  should  operate  as  a  release  of 
the  money  due  upon  them.  This  is  plain, 
from  the  words  which  import  that  the 
plaintiff  might  sue  upon  the  notes  when 
A.  B.  should  cease  to  make  the  quarterly 
payments  mentioned  in  the  agreement.  It 
is  a  very  old  and  well-established  principle 
of  law,  that  the  right  to  bring  a  personal 
action  once  existing,  and  by  act  of  the 
party  suspended  for  ever  so  short  a  ti^ie,  is 
extinguished  and  discharged,  and  can  never 
revive.  It  is  said  in  Plowden,  36,  "  And  if 
a  personal  thing  is  once  in  suspense,  or  the 
person  of  a  man  once  discharged  for  a  per- 
sonal thing,  it  is  a  discharge  for  ever ;"  and 
in  Lord  North  v.  BuiU  (3)  it  is  said,  *'  A 
thing  personal,  or  action  personal  suspended 
for  an  hour  is  extinct  and  gone  for  ever, 
when  it  is  by  the  act  and  consent  of  the 
party  himself  who  has  the  thing  suspended ;" 
and  in  Plowden^  184,  it  is  said,  *'  A  personal 
action  once  suspended  by  the  act  or  agree* 
ment  of  the  party  is  always  extinct,  and 
then  if  a  personal  thing  cannot  be  had  but 
by  action,  if  the  action  is  extinguished,  the 
thing  itself  is  extinguished. "  The  principle 
thus  laid  down  is  repeated  throughout  the 
text  books  of  authority,  and  recognized  and 
applied  throughout  a  long  course  of  deci- 
sions ;  and  in  Cheetham  v.  Ward  (4)  it  is 
said  by  Lord  Chief  Justice  Eyre,  that  the 
principle  is  now  acknowledged,  "  that  where 
a  personal  action  is  once  suspended  by  the 
voluntary  act  of  the  party  entitled  to  it,  it 
is  for  ever  gone  and  discharged."     To  con* 


(3)  2  Dyer,  140.  a,  39. 

(4)  1  Boa.  &.  Pul.  680. 


strue  the  agreement,  therefore,  to  operate 
as  a  legal  suspension  or  bar  of  the  plaintiff's 
right  to  sue  until  the  quarterly  payments 
should  cease,  would  have  the  effect  of  pre- 
cluding him  from  ever  suing  at  all,  and  of 
giving  to  the  agreement  the  effect  of  an 
immediate  release  of  the  demand  upon  the 
notes  and  an  extinction  of  the  debt.     It 
follows  that  the  giving  such  meaning  and 
effect  to  the  word  **  suspended"  used  in  the 
agreement,  would  be  contrary  to  the  inten- 
tion of  the  parties ;  and  it  is  a  well  approved 
rule  of  law,  that  where  parties  have  used 
language  which  admits  of  two  constructions, 
one  contrary  to  the  apparent  general  intent, 
and  the  other  consistent  with  it,  the  law 
assumes  the  latter  to  be  the  true  construe* 
tion.     A  few  authorities  will  suffice  in  sup- 
port of  this  principle.     In  commenting  upon 
Littleton  J  $.  560,  where  Littleton  says,  ''If 
there  be  lord  and  tenant,  and  the  tenant 
grant  the  tenements  to  a  man  for  life,  with 
remainder  to  another  in  fee,  and  the  lord 
grant  his  service  to  the  tenant  for  life  in 
fee,  the  services  are  in  suspense  during  his 
life,  but  the  heirs  of  the  tenant  for  life  shall 
have  the  services  after  his  decease,"  Lord 
Coke  in  p.   313,  6,  says,  "  It  is  to   be 
observed,  that  albeit  a  grant,  as  hath  been 
said,  may  enure  by  way  of  release,  and  a 
release  to  the  tenant  for  life  doth  work  an 
absolute  extinguishment,  whereof  he  in  the 
remainder  shall  take  benefit,  yet  the  law 
shall  never  make  any  construction  against 
the  purport  of  the  grant,  to  the  prejudice  of 
any,  or  against  the  meaning  of  the  parties, 
as  here  it  should ;  for  if  by  construction  it 
should  enure  to  a  release,  the   heirs   of 
the  tenant  for  life  should  be  disinherited  of 
the  rent ;  and,  therefore,  Littleton  here  saith 
that  the  heirs  of  the  grantee  shall  have  the 
seignorie  after  his  death."     In  the  present 
case,  if  the  agreement  operates  as  a  release, 
by  reason  of  a  suspension  of  the  right  of 
action  by  the  act  of  the  party,  it  must  be 
by  a  consequence  of  law,  inasmuch  as  there 
is  no  express  release.     And  in  Co^  LiU. 
p.  264  bf  it  is  said,  *'  A  release  in  law  sliall 
be  expounded  more  favourably  according  to 
the  intent  and  meaning  of  the  parties  than  a 
release  in  deed,  which  is  the  act  of  the  party, 
and  shall  be  taken  most  strongly  against 
himself."     The  general  rules  of  law  for  the 
construction  of  instruments  are  clearly  laid 
down  by  Willes,  L.C.J.,  in  Parkhurst  v. 
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^«tti(5),  and  which  is  to  the  effect,  that 
greater  regard  is  to  be  had  to  the  intention 
than  to  the  precise  words,  and  this  rule  is 
said  to  have   the   authority  of  Littleton, 
Plowden,  Coke,  Hobart,  and  Finch.     This 
principle  is  recognized    and   adopted   by 
Gibbs,  L.C.J.,  in  Hution  t.  Eyre  (6),  and  it 
is  also  stated  and  applied  by  Dallas,  L.C.J., 
and  various  authorities  referred  to  in  Solly 
T.  Forbes  (7),  wherein  he  states  as  the  result 
of  modem  authority,  that  the  Courts  look 
rather  to  the  intention  of  the  parties  than  to 
the  strict  letter,  not  suffering  the  latter  to 
defeat  the  former ;  and  he  observed,  that 
"  if  a  deed  can  operate  two  ways,  one  con- 
sistent with  the  intent  and  the  other  repug- 
nant to  it.  Courts  will  be  ever  astute,  so 
to  construe  it  as  to  give  effect  to  the  intent," 
regard  being  had  to  the  entire  deed ;  and 
he  remarks  upon  the  fallacy  of  assuming 
that  wherever  the  word  "  release"  is  made 
use  of,  it  must  operate  absolutely  and  uncon- 
ditionally, though  followed  by  words  of  qua- 
lification.    Applying  the  rules  of  construc- 
tion before  referred  to  to  the  present  case, 
and  in  order  best  to  effectuate  the  intention 
of  the  parties,  it  is  necessary  to  construe 
the  agreement  to  mean  that  the  plaintiff 
agreed  to  forbear  his  suit  until  the  quarterly 
payment  should  cease  to  be  made,  and  that 
the  effect  of  such  agreement  on  his  part  was 
not  to  suspend  his  right  of  action  in  the 
mean  time,  but  to  subject  him  to  an  action 
for  damages,  in  the  event  of  his  suing,  con- 
trary to  his  agreement.     The  general  doc- 
trine of  suspension   of   personal    actions 
appears  to  be  applicable  to  cases  where  per- 
Koa  have  by  their  own  acts  placed  them- 
ulves  in  circumstances  incompatible  with 
the  application  of  the  ordinary  legal  reme- 
dies ;  the  cases  generally  referred  to  in  the 
books  being  where  the  party  to  pay  and  to 
reorive  have  become  identical,  or  where  the 
same  person  was  necessary  to  be  joined  at 
once  both  as  plaintiff  and  defendant,  which 
by  law  cannot  be ;  such  as  a  creditor  making 
his  debtor  his  executor,  or  debtor  making 
lut  creditor  executor,  or  debtor  and  creditor 
muiying,  or  similar  cases  of  incapacity  to 
sae,  SI  to  which  the  authorities  are  numerous. ' 
See  Co.  Liu.  p.  264, 6,  also  Hargrave  ^ 


(5)  Willes,  S32; 
(«)  1  Manbitll.  60."!. 
(7)  2firod.&a38. 


Butler*8  notes,  Woodward  v.  Lord  Darcy 
(8),  NedhanCs  case  (9),  Dorchester  v.  Webb 
(10),  Wankfordy.  Wankford{\l\  Freakly 
V.  Fox (12),  Williamson  Executors,  p.  1035, 
2  Saund,  47,  //.  The  only  case  in  which  a 
covenant  or  promise  not  to  sue  is  held  to  be 
pleadable  as  a  bar,  or  to  operate  as  a  stispen- 
sion,  and  by  consequence,  a  release  or  extin- 
guishment of  the  right  of  action,  is  where  the 
covenant  or  promise  not  to  sue  is  general  not 
to  sue  at  any  time ;  in  such  cases,  in  order  to 
avoid  circuity  of  action,  the  covenant  may  be 
pleaded  in  bar  as  a  release,  for  the  reason 
assigned  in  Smith  v.  Mapleback  (13),  that 
the  damages  to  be  recovered  in  an  action 
brought  for  suing  contrary  to  the  covenant, 
would  be  equal  to  the  debt  or  sum  to  be 
recovered  in  the  action  agreed  to  be  for- 
borne. Accordingly,  in  Deux  v,  Jefferies 
(14),  in  debt  on  obligation,  where  £e  de- 
fendant pleaded  that  the  plaintiff  covenanted 
that  he  would  not  sue  before  Michaelmas, 
it  was  resolved  upon  demurrer  for  the  plain- 
tiff, for  that  '*  it  was  only  a  covenant  not 
to  sue,  and  should  not  enure  as  a  release 
nor  could  be  pleaded  in  bar ;  but  the  party 
was  put  to  his  writ  of  covenant,  if  sued 
before  the  time.  But  if  it  had  been  a  cove- 
nant that  he  would  not  sue  at  all,  perad- 
venture  it  might  enure  as  a  release,  and  be 
pleaded  in  bar ;  but  not  here ;  for  it  never 
was  the  intent  of  the  parties  to  make  it  a 
release."  There  are  other  authorities  to  the 
like  effect 

The  agreement  in  the  present  case,  being 
founded  upon  a  good  consideration,  may  be 
argued  to  be  equivalent  in  effect  to  a  cove- 
nant, but  cannot  have  a  greater  effect ;  and 
in  the  modem  case  of  Thimbleby  v.  Barron 
(15)  it  was  held,  that  a  covenant  not  to 
sue  for  a  limited  time  for  a  simple  contract 
debt  could  not  be  pleaded  in  bar  to  an  action 
for  such  debt.  In  that  case  the  plaintiff  had 
covenanted  that  he  would  not,  before  the 
expiration  of  ten  years,  demand  or  compel 
payment  of  certain  sums  of  money,  nor 
would  take  any  means  or  proceedings  for 

(8)  Plowd.  184. 

(9)  8  Rep.  135  a. 

(10)  Cro.  Car.  872. 

(11)  ISslk.  299. 

(12)  9  B.  fie  C.  130 ;  s.c. 7  Uw  J.  Rep.  K.B.  148. 

(13)  1  Term  Rep.  441. 

(14)  Cro.  Eliz.  352. 

(15)  3  Mee.  &  Wels.  210;  8.c.  7  Law  J.  Rep. 
(n.8.)  E.xGh.  128. 
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obtaining  possession  or  receipt  of  the  same. 
Lord  Abinger,  C.B.  said,  *'  The  breach  of 
the  agreement  to  forbear  suing,  renders  the 
party  liable  in  damages,  but  is  not  pleadable 
in  bar;"  and  Parke,  B.  said,  *'The  books 
are  full  of  authorities  against  the  defendant," 
and  referred  to  Ayloffe  v.  Scrifnpshire{\6\ 
and  judgment  was  accordingly  given  for  the 
plaintiff.  In  1  Roll  Ahr.  p.  939,  s.  2,  it 
is  said  that  *'  if  the  obligee  covenant  not  to 
sue  the  obligor  before  such  a  day,  and  if  he 
do  that  the  obligor  shall  plead  this  as  an 
acquittance ;  and  that  the  obligation  shall 
be  void  and  of  non-effect ;  this  is  a  suspen- 
sion of  the  debt,  and  by  consequence  a 
release."  It  must  be  observed  that  in  that 
case  it  was  expressly  covenanted,  that  in 
the  event  of  the  covenantor  suing  upon  the 
obligation  contrary  to  his  covenant  that 
the  obligation  should  be  void,  and  that 
the  obligor  or  covenantor  should  plead  the 
covenant  as  an  acquittance,  which  by  con- 
sequence was  a  release.  The  covenant  in 
that  case,  therefore,  went  much  beyond  a 
mere  covenant  not  to  sue. 

By  holding  the  plea  in  question  a  valid 
bar  injustice  would  be  done  to  the  plaintiff, 
who  would  lose  his  demand  upon  the  notes, 
contrary  to  the  intention  of  the  parties;  but 
by  construing  the  agreement  not  to  operate 
as  a  suspension  of  the  plaintiff's  right  of 
action  upon  the  notes,  but  as  giving  a 
remedy  to  the  defendant  by  a  cross-action 
to  recover  damages  to  the  extent  of  the 
injury  sustained  by  the  defendant  by  the 
plaintiff's  suing  in  breach  of  the  agreement, 
no  injustice  is  done  to  the  defendant,  nor  is 
such  a  construction  inconsistent  with  the 
class  of  authorities  in  which  matters  have 
been  allowed  to  be  pleaded  in  bar,  in  order 
to  avoid  circuity  of  action ;  because  such 
decisions  are  limited  to  cases  in  which,  from 
the  nature  of  them,  the  damages  to  be 
recovered  must  be  supposed  to  be  equal  in 
both  actions  (Smith  v.  MaplebackJ ;  which 
does  not  apply  to  the  present  instance,  as 
the  damages  to  which  the  defendant  could 
be  entitled  as  against  the  plaintiff  by  reason 
of  his  suing  upon  the  notes  before  a  discon- 
tinuance of  the  quarterly  payments,  can  in 
no  view  be  assumed  to  be  equal  to  the 
plaintiff's  demand.  Neither  is  the  decision 
in  this  case  inconsistent  with  the  several 
cases  in  which  it  has  been  held  that  a  party 
(16)  Cartb.  63 ;  s.o.  1  Show.  46. 


accepting  a  negotiable  security,  payable  in 
future  for  and  on  account  of  an  antecedent 
demand,  cannot,  until  after  such  negotiable 
security  has  become  due  and  been  dishon- 
oured, sue   for  such  antecedent  demand ; 
because,  independently  of  the  consideration 
of  how  far  the  acceptance  of  such  negotiable 
security  may  be  deemed  payment  for  the 
time,  all  such  decisions  seem  to  be  grounded 
upon  the  peculiar  nature  of  the  negotiable 
instruments,  and  ate  deemed  to  be  necessary 
exceptions  to  the  general  rules  of  law,  in 
favour  of  the   Law  Merchant  —  2   Wms. 
Saund.  ]  03,  6.     The  case  of  Stracy  v.  the 
Bank  of  England  was  cited  on  the  defendants' 
behalf,  as  an  authority  to  the  effect  that  a 
right  to  bring  a  personal  action   may  be 
suspended  by  agreement  without  operating 
as  a  release  or  extinguishment;  but  upon 
examination  it  will  be  found  probably  not 
to  be  an  authority  bearing  upon  the  point. 
The  action  was  brought  to  recover  damages 
for  an  alleged  breach  of  a  public  duty  in 
not  making  a  transfer,  upon   request,  of 
certain  stock,   to  which  the  plaintiff  was 
entitled;  the  defendants  insisted  that  the 
plaintiff  had,  for  a  good  consideration,  agreed 
not  to  make  such  a  request  until  he  had 
himself  done  certain  acts,  and  alleged  that 
the   plaintiff,   contrary   to  his  agreement, 
made  the  request,  for  the  non-compliance 
with  which  he  brought  his  action  before  he 
had  done  those  acts ;  the  defendants,  there- 
fore, contended  that  such  non-compliance 
was  no  breach  of  duty  on  their  part.   There 
was  no  right  of  action  suspended  by  the 
agreement,  as  it  is  clear  from  the  case  that 
no  request  had  ever  been  made  to  the  Bank 
to  transfer  the  stock,  and  no  means  had 
ever  been  given  to  enable  the  Bank  to  do 
so;  no  name  of  a  transferee  having  been 
given  at  the  time  when  the  agreement  was 
made,  nor  for  a  long  time  afterwards ;  con- 
sequently the  only  right  of  action  the  plain- 
tiff ever  asserted  was  a  right  founded  upon 
a  request  made  long  after  the  agreement. 
The  decision,  therefore,  was  not  that  any 
existing  right  of  action  was  suspended  by 
the  agreement,  but  that  the  plaintiff  sus- 
pended his  right  to  call  upon  the  defendants 
to  make  the  transfer  until  after  he  had  done 
the  acts  mentioned  in  the  agreement ;  and 
although  the  expression  of  suspending  an 
action  was  used  perhaps  inaccurately,  yet 
it  is  plain  that  they  referred  to  the  right  to 
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cili  for  the  transfer  of  the  stock,  and  to  that 
only.  At  all  events,  as  a  decision  upon  the 
point  for  which  the  case  was  cited  it  could 
not  be  supported,  as  it  would  he  inconsistent 
vith  an  undouhted  principle  of  law  and 
»  undeviating  course  of  authority.  In  the 
resalt,  we  are  of  opinion  that  the  plea  in 
question  is  bad  in  substance,  and  that  the 
judgment  which  has  been  pronounced  upon 
iu  m  favour  of  the  defendant,  must  be 
rpversed,  and  a  judgment  entered  for  the 
plaintiff,  non  obstante  veredicto. 

Judgment  reversed. 


1848 
Feb 


.3.    / 


DOE  d.  SNAPE  V.  NEVELL. 


Devise —  Construction — Repugnancy. 


The  Court  will  construe  a  will  so  as  to 
rtameiU  words  which  are  prima  facie  repug^ 

Therefore^  where  a  testator  devised  a 
masuage  and  other  freeholds  by  name  to 
kit  mfe  for  life,  remainder  to  A.  in  fee ; 
nd  also  devised  to  his  wife  in  fee  **  all 
his  real  and  personal  estates  both  freehold 
ttnd  eopghold,  and  now  surrendered  to  the 
uses  of  my  will." — Held,  that  the  word 
"aU"  was  to  be  read  ''all  the  residue'*  to 
foUsfy  the  intention  of  the  testator,  and  that 
A,  on  the  death  of  the  wife  took  the  remainder 
n  fte  m  the  estates  first  devised. 

Ejectment  on  a  demise  by  the  lessor  of 
the  plaintiff  laid  on  the  25th  of  November 
1S4<>.  By  a  Judge's  order  the  following 
esse  was  stated  for  the  opinion  of  the 
Court: — 

CASE. 

Thomas  Lester  being  seised  in  fee  of  the 
tenements  in  question  in  this  cause,  which 
consist  of  a  freehold  messuage  or  dwelling- 
boose,  outbuildings,  garden  and  croft,  situ- 
ate in  the  parish  of  Yoxall,  containing  about 
three  quarters  of  an  acre  adjoining  to  a  lane 
called  Wood  Lane,  and  being  also  seised  of 
a  piece  of  copyhold  land  containing  about 
aa  acre  and  a  quarter,  adjoining  and  lying 
open  to  the  said  croft,  and  not  fenced  or 
separated  therefrom  within  time  of  living  me- 
noory,  and  the  road  to  and  from  the  copyhold 
part  of  the  premises  being  over  the  freehold 


croft,  and  being  also  seised  of  a  detached 
freehold  close  containing  2  roods  27  perches, 
heretofore  parcel  of  the  late  Forest  of  Need- 
wood,  and  which,  on  the  inclosure  thereof, 
was  allotted  to  the  said  Thomas  Lester  in 
respect  of  the  said  freehold  and  copyhold 
property,  and  being  also  possessed  of  some 
household  goods  and  furniture,  and  other 
personal  estate,  died  in  August  1819, 
having  duly  made  and  published  his  last 
will  and  testament,  in  writing,  executed 
and  attested  so  as  to  pass  real  estates  in 
the  words  following,  that  is  to  say,  "  First, 
I  will  that  all  my  just  debts,  funeral  ex- 
penses, and  legacies,  and  the  expense  of 
proving  this  my  will  shall  be  paid  and  dis- 
charged as  soon  after  my  decease  as  they 
conveniently  can.  Afterwards  I  give,  de- 
vise and  bequeath  unto  my  dearly  beloved 
wife,  Mary  Lester,  for  and  during  the  term 
of  her  natural  life,  my  messuage  or  dwell- 
ing-house, and  other  buildings  belonging  to 
the  same,  wherein  I  now  inhabit  and  dwell, 
and  the  freehold  croft  and  garden  on  which 
the  said  messuage  and  other  buildings  stand, 
and  belonging  to  the  same,  lying  and  being 
in  the  parish  of  Yoxall  aforesaid ;  and  from 
and  after  her  decease  I  give,  devise,  and 
bequeath  the  aforesaid  messuage  or  dwell- 
ing-house, and  other  buildings,  together 
with  the  said  freehold  croft  and  garden 
belonging  to  the  same,  unto  William  Shar- 
ratt,  of  Yoxall  aforesaid,  tailor,  Francis 
Sharratt,  of  the  city  of  Lichfield,  writing 
clerk,  and  Harriet  Lester,  daughter  of 
Moses  Lester,  of  the  city  of  Worcester, 
tailor,  their  heirs  and  assigns  for  ever,  and 
to  be  equally  divided  amongst  them.  Also 
I  give,  devise,  and  bequeath  unto  my  said 
wife,  Mary  Lester,  her  heirs  and  assigns  for 
ever,  all  my  real  and  personal  estates  what- 
soever and  wheresoever  unto  me  belonging, 
both  freehold  and  copyhold,  and  now  sur- 
rendered to  the  uses  of  my  will,  and  to 
have  the  same  at  my  decease ;  but  if  my 
personal  estate  should  not  be  sufficient  to 
discharge  my  debts,  then  I  charge  my  copy- 
hold estate  with  the  payment  of  the  same, 
and  I  do  hereby  nominate  and  appoint  my 
said  wife,  Mary  Lester,  and  Francis  Shar- 
ratt, of  the  city  of  Lichfield,  writing  clerk, 
executors  of  this  my  last  will  and  testa- 
ment. In  witness,  &c.  Dated  the  8th  of 
February  1810." 

On  the  death  of  the  testator,  his  wife, 
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Mary  Lester,  entered  on  all  his  freehold 
property.  She  died  in  Novemher  1835, 
leaving  the  lessor  of  the  plaintiff  her  grand- 
nephew  and  heir-at-law,  who,  on  attaining 
the  age  of  twenty-one  years  in  October 
1846,  brought  the  present  action  to  recover 
the  freehold  messuage,  garden,  and  croft, 
Francis  Sharratt  and  the  other  devisees  in 
remainder  having  entered  on  the  death  of 
Mary  Lester,  and  enjoyed  the  same  till  the 
time  of  bringing  the  action. 

The  question  for  the  opinion  of  the  Court 
was,  whether  the  said  freehold  messuage  or 
dwelling-house,  garden  and  croft  passed  by 
the  will  of  the  said  Thomas  Lester  to  the 
said  William  Sharratt,  Francis  Sharratt, 
and  Harriet  Lester,  after  the  death  of  Mary 
Lester,  or  whether  the  same  passed,  by  the 
subsequent  words  of  the  will,  to  the  testator's 
wife  in  fee.  If  the  former,  judgment  of 
nolle  prosequi  to  be  given  for  the  defen- 
dant. If  the  latter,  judgment  by  confes- 
sion to  be  given  for  the  plaintiff. 

Whatelyt  for  the  lessor  of  the  plaintiff.—- 
The  first  devise  is  irreconcileable  with  the 
second,  and  the  latter  must  therefcxe  pre- 
vail— Sims  V.  Doughty  (1),  Consianiine  v. 
ConsiaiUine  (2),  OdeU  v.  Crone  (3),  Jar^ 
man  on  Wills,  p.  412,  Shep.  Touch.  402, 
Doe  d.  Spencer  v,  Pediey  (4).  The  tes- 
tator, either  from  inaccuracy  or  change 
of  intention,  appears  to  have  varied  the 
disposition  of  his  property  in  more  than 
one  particular,  as  he  charges  his  freehold 
property  with  the  payment  of  his  debts  and 
kgacies  in  the  first  part  of  his  will,  but  he 
eharges  the  copyhold  with  the  payment  of 
debts  only  in  the  latter  part. 

[WiGHTMAK,  J.— But  the  second  devise 
introduces  a  new  subject-matter  by  the 
words  '*  now  surrendered  to  the  use  of  my 
will."] 

[Patteson,  J. — There  appears  to  be  a 
detached  close  on  which  this  devise  might 
operate.] 

The  defendant  must  contend  that  the 
word  "  all"  must  be  read  as  if  it  were  "  all 
not  hereinbefore  devised." 

Crowder  (  Taprell  was  with  him),  for  the 

(1)  5  Ves.  2iS. 

(2)  6  Ibid.  102. 

(3)  3  Dow,  61. 

(4)  1  Mee.  &  WeU.  675 ;  i.  c.  5  Law  J.  Rep. 
(if.s.)  Ezch.  221. 


defendant. — Looking  at  the  whole  will  it  is 
clear  that  the  word  **  all"  in  the  second  devise 
means  all  the  rest  and  residue,  &c.  In 
j^non,  Dalison,  03,  the  following  instance  is 
given.  "  A  man  seised  of  land  in  four  coun- 
ties devises  his  lands  in  three  of  the  counties 
partly  to  his  wife,  and  the  residue  to  other 
persons ;  and  by  other  words  in  the  same 
will  he  devises  all  his  lands  to  his  wife  to 
be  disposed  of  after  her  death  for  the  use  and 
benefit  of  her  son ;  and  by  the  whole  Court 
nothing  passed  by  those  words  except  the 
lands  in  the  fourth  county  not  mentioned 
before  in  the  will."  That  is  precisely  the 
present  case.  The  last  devise  is,  in  fact, 
a  residuary  devise — Holdfast  v.  Pardee 
(5),  Ulrich  v.  Litchfield  (fi),  Adams  v. 
Gierke  {1). 

Whately,  in  reply. 

Lord  Denman,  C.J. — The  case  in  Atkyns 
is  an  authority  that  the  Court  will  construe 
a  will  so  as  to  reconcile  devises  which  may 
at  first  seem  inconsistent.  We  must  look 
at  the  whole,  and  I  think  on  a  reasonable 
construction  the  defendant  is  entitled  to  our 
judgment. 

Patteson,  J.— There  can  be  no  doubt 
whatever  in  ^is  case.  If  there  is  anything  on 
which  the  second  devise  can  operate,  which 
I  think  there  is,  in  that  case  the  words  in  the 
first  and  second  devises  are  clearly  recon- 
cileable. 

WiGHTMAN,  J. — If  by  any  construction 
the  Court  can  carry  out  the  intention  of 
the  testator,  they  will  do  it  rather  than 
do  violence  to  that  intention.  Here  the 
testator  in  the  second  clause  devises  all 
his  real  and  personal  estate;  and  he  adds 
the  words  "both  freehold  and  copyhold, 
and  now  surrendered  to  the  uses  of  my 
will."  The  question  is,  whether  by  this 
second  devise  the  testator  intended  to  give 
the  whole  of  his  real  estate,  or  the  whole 
that  was  undisposed  of.  Unless  the  word 
"  all"  is  taken  in  its  most  extended  sense 
the  devises  are  not  inconsistent ;  and  I  think 
the  case  in  Dalison  is  expressly  in  point  to 
shew  that  it  may  be  well  taken  to  mean  all 
that  is  undisposed  of.  The  case  of  Ulrieh 
V.  Litchfield  turned  principally  on  the  ques- 
tion of  the  admissibility  of  parol  evidence, 

(5)  1  W.  Black.  975. 

(6)  2  Atk.  372. 

(7)  9  Mod.  154. 
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fwt  the  remarks  of  the  Lord  Chancellor 
in  that  case  are  important,  as  he  observes 
that  "  the  charge  was  on  the  real  estate  in 
me  the  other  should  not  be  sufficient.*' 
Mere  the  testator  seems  to  have  intended  to 
charge  his  copyhold  estate  with  the  pay- 
ment of  his  debts,  leaving  the  freehold  un-* 
toadied. 


[IN  THE  EXCHEQUER  CHAMBER.^] 

1846. 
Dec. 

1847. 
May 


JOME8  V4  BOBIN. 


Comm<m  pur  cause  de  vicinage— P/eae2tn^ 
^Cutom — Prescription, 

Commom  pur  cause  de  vicinage  map  exist 
hdmeen  two  proprietors  of  neighbouring 
/fnw,  independently  of  any  rights  of  common 
m  either  side — semble. 

But  a  claim  of  such  a  right  bgan  individual, 
at  annexed  or  incident  to  a  private  estate, 
cannot  be  good  by  custom,  but  must  be  pleaded 
at  a  prescription  in  a  que  estate. 

Error  from  the  Court  of  Queen's  Bench. 

Trespass  for  seizing  and  distraining  sheep. 

Plea — justifying  the  seizure  of  the  sheep 
»  damage  feasant,  in  a  fiann  of  J.  R,  called 
Tan-y^Graig. 

Replication — That  the  said  farm  of  J.  R. 
called  Tan-y-Graig  from  time  immemorial 
by  contiguous  to  a  farm  called  Nant  HeilyD, 
from  which  it  never  was  separated  by  any 
fence  sufficient  to  prevent  sheep  from  escaping 
from  one  fiutn  to  the  other;  and  that  the 
>heep  put  on  Nant  Heilyn  have  from  time 
immemorial  been  accustomed  to  escape  and 
nmUe  therefrom  into  Tan-y-Graig,  and  to 
intermix  there,  and  vice  versd;  and  that 
the  plaintiff,  being  tenant  of  Nant  Heilyn, 
pQt  the  sheep  there,  which  of  their  own 
aceord,  and  without  his  consent,  escaped 
mto  Tan^y-Graig,  &c«  The  rejoinder  was 
specially  denauired  to,  but  the  only  point 
aroie  on  the  replication  (1).  The  Court  of 
Qseen's  Bench  gave  judgment  for  the  de- 

*  Before  Parka,  B.,  Alderson,  B.,  Coltman,  J., 
Haak,  J.,  Rolfe,  B.,  Cnsawell*  J^  and  Piatt,  B. 

(1)  Sm  the  pleadings,  set  out  at  length,  15  Law 
^  R«p.  (s.a.)  Q.B.  15. 

Hew  SaaiES,  XV1I.~Q.B. 


fendant,  on  the  demurrer,  upon  which  the 
plaintiff  brought  a  writ  of  error,  which  was 
argued  (Dec.  2,  1846)  by— 

Watson,  for  the  plaintiff  in  error;  and 
Hayes,  for  the  defendant  in  error. — The 
arguments  were  the  same  as  those  advanced 
below,  and  are  noticed  in  the  judgment, 
which  was  now  (May  12,  1847)  delivered 
by- 

Parke,  B. — This  case  was  argued  at  the 
Sitting*  after  last  Michaelmas  term,  before 
my  Brothers  Alderson,  Coltman,  Maule, 
Rolfe,  Cresswell,  Piatt,  and  myself.  It 
came  before  us  on  a  writ  of  error,  on  a  judg- 
ment of  the  Court  of  Queen's  Bench  for 
the  defendant,  on  a  demurrer  to  a  rejoinder. 
[His  Lordship  then  stated  the  pleadings.] 
The  rejoinder  was  admitted  on  the  arg:ument 
here,  as  it  was  in  the  Court  of  Queen's 
Bench,  to  be  bad ;  and  the  question  is,  whe- 
ther the  replication  was  good.  It  must  be 
considered  tolse  established  that  a  common 
•^or,  as  it  is  sometimes  called,  feeding —  Cor- 
bet's case  (2) — pur  cause  de  vicinage  is  not 
properly  a  right  of  common  or  profit  a 
prendre,  but  rather  an  excuse  for  a  trespass 
•*-Co.  Isiti,  122.  See  also  the  authorities 
cited  in  Wells  v.  Pearcy  (3).  Lord  Coke 
says  "  that  the  person  entitled  cannot  put 
in  his  cattle  into  the  adjoining  waste ;  but 
they  must  escape  into  it."  Yet  in  some  of 
the  precedents  after  noticed,  as  in  Rastell, 
625,6,  and  Year  Book,  22  Hen.  6,  pi.  51, 
the  turning  is  stated  to  be  on  the  adjoining 
pasture.  It  must,  however,  we  think,  be 
considered  that  the  law  is  as  stated  by 
Lord  Coke.  The  question  then  arises,  to 
which  the  argument  before  us  was  mainly 
addressed,  whether  it  is  essential  to  support 
such  a  claim  that  it  should  be  between 
persons  having  rights  of  common,  properly 
so  called,  or  at  least  that  there  should  be 
commoners  on  both  sides,  or  whether  it 
may  exist  between  two  proprietors,  whose 
lands  are  not  subject  to  common  rights; 
and  very  ingenious  arguments  in  support 
of  the  affirmative  of  that  proposition  were 
used.  The  Court  of  Queen's  Bench  do  not 
appear  to  have  expressed  any  distinct  opinion 
on  this  point.  If  this  had  been  the  only 
question,  we  think,  after  a  careful  considera- 

(2)  7  Rep.  5  a. 

(3)  1  Biog.  N.C.  556;  a.  c.4Law  J.  Rep.(N.s.) 
C.P.  144. 
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tion  of  the  argaraents..and  of  the  authori* 
ties,  we  should  probably  have  held  that  it 
might  exist  between  two  proprietors,  with- 
out commons  on  either  side.  The  reason 
of  the  law,  which  sanctions  a  claim  of  this 
sort,  is  either  on  account  of  its  convenience 
^it  being  better  to  inter-common  than 
that  each  should  watch  his  own  cattle, 
(7  £dw.  4.  c.  26),  or  to  avoid  multiplicity 
of  suits  (4) ;  and  both  these  reasons  apply 
to  owners  who  inter-pasture  as  well  as  to 
commoners,  though  as  to  the  latter  not 
to  the  same  degree ;  and  the  argument  that 
the  sight  can  exist  amongst  commoners 
only,  because  they  only  are  limited  in  turn* 
ing  cattle  on  the  undivided  waste  or  land, 
is  of  no  weight,  because  the  alleged  usage 
restricts  the  right  of  intercommoning  to 
cattle  duly  turned  on,  in  order  to  pasture 
on  the  land  of  one  proprietor,  and  therefore 
Kmits  the  number  to  such  as  could  reason- 
ably be  fed  on  the  land  in  respect  of  which 
the  right  is  claimed  (Corbet's  ease);  and  if 
we  refer  to  the  authorities  we  find  that  none 
lay  it  down  to  be  necessary  that  there 
should  be  rights  of  common  on  both  sides  ; 
and  there  are  several  old  authorities  that  the 
right  may  be  prescribed  for  by  two  owners. 
In  the  Year  Booh^  22  Hen.  6.  pi.  51.  is  a 
prescription  by  the  lord  of  Sale  for  his  firee- 
holders  for  life,  for  years,  or  at  will,  without 
any  allegation  that  they  had  right  of  com* 
mon.  In  Fitz.  NaU  Brev.  180,  it  is  said, 
one  neighbour  may  claim  common  pur  cause 
de  vicinage  in  the  lands  of  another  neigh- 
bour, although  he  be  not  lord  of  the  town. 
In  the  7  Edw.  4.  c.  26.  there  is  a  differ- 
ence of  opinion  between  the  Judges.  Coke, 
C.J.  was  of  opinion  that  the  allegation  of  a 
custom  for  the  inhabitants  of  Sale  to  inier- 
eommon  was  bad,  and  that  the  prescription 
should  be  in  a  que  estate;  and  Littleton,  J. 
tontr^,  that  it  was  enough  to  plead  usage. 
The  necessity  of  a  right  of  common  in  the 
persons  pleading  the  usage  is  not  mentioned. 
In  the  case  of  common  of  Shack  (5),  the 

(4)  4  lUp.  38. 

(6)  Common  of  shack  exists  in  Norfolk,  and  is 
dofinad  by  Lord  Coke  (7  Rep.  5,«).  •*  to  be  uken 
in  arable  land  after  hanrest  until  the  land  be  sown 
again,  &c.,  and  it  began  in  ancient  time  in  tbis 
manner :  tbe  fielda  of  arable  land  in  tbis  country 
consist  of  tbe  lands  of  msnj  and  divers  several  per- 
sons lying  intermixed  in  many  and  several  amall 
parceta,  ao  that  it  is  not  poaaibie  that  aor  of  tbem, 
wifboot  trespass  to  tbe  otben,can  feed  tbeir  cattle 


owners  of  common  field  lands,  not  the 
commoners,  inter-common-^Cor^ef'^  ease. 
Of  modem  precedents  not  many  are  to 
be  found ;  that  in  Mr.  Chitiy*s  Booh^  p.  567, 
from  which  this  replication  appears  to  have 
been  taken,  does  not  mention  rights  of 
common.  It  is  followed  in  the  case  of 
Clarke  v.  Tinker  (6)  in  part,  right  of  com- 
mon being  stated  on  one  side  and  not  on 
the  other.  That  in  Heath  v.  Elliott  {7) 
stated  the  usage  to  be  both  for  cattle  turned 
on  to  feed  and  to  use  common  of  pasture. 
In  Wells  V.  Pearcy  the  usage  is  said  to  be 
for  commoners  only.  In  one  precedent  of 
the  late  Mr.  Serjeant  Williams  it  is  pleaded 
as  a  right  by  custom  for  cattle  depasturing 
and  feeding,  not  stating  in  what  right ;  in 
another  an  ancient  usage  for  common  for 
cause,  &c.,  for  all  having  either  right  of 
pasturage  or  common  of  pasture.  On  the 
whole,  the  authorities  appear  to  shew  that 
there  is  no  necessity  for  commoners  on  both 
sides  in  order  to  give  validity  to  a  claim 
of  common  fwr  cause  de  vieinaye^  though 
where  such  common  exists  most  frequently 
there  are  commoners  on  both  sides.  But 
even  assuming  it  to  be  clearly  made  out 
that  two  private  owners  of  estates  may 
have  the  right  of  inter-pasturing,  we  do  not 
think  that  such  right  is  properly  clainied 
by  this  replication.  The  Court  of  Queen's 
Bench  held  that  such  a  claim  in  a  private 
estate  could  not  be  good  by  custom ;  and 
we  entirely  agree  with  them.  A  custom  is 
the  leie  loci^  ah  ancient  local  law  in  some 
known  district,  as  a  hatnlet,  town,  or  manor, 
{Co.  Litt4  110,  a.)  and  does  notarise  from 
tfie  grant  or  agreement  of  the  party-^Gale- 
ward's  c<ue(8),  whereas  this  right  does, 
and  though  not  a  profit  it  frendre^  nor  pro- 
perly an  easement,  but  rather  an  excuse  for 
a  trespass,  has  its  drigin  from  k  presumed 
mutual  grant  or  covenant  between  the  owners 
of  each  farni,  that  neither  of  them  nor  their 

in  tbeir  own  land,  and  tberefon  every  one  dotb  put 
in  tbeir  cattle  to  wed  fromitevM  in  tbe  open  field  ;** 
and  be  saja  that  *'tbe  said  oommon  called  shaek, 
wbtcb  in  the  beginning  was  bat  in  tbe  naMte  of  a 
feeding  becanae  of  vicinage  for  avoiding  of  anit, 
within  some  places  of  that  country,  is  by  cuatom 
altered  into  the  nature  of  n  common  appendant  or 
appurtenant,  and  in  some  placea  it  retains  ka  ori- 
gmal  nature." 

(6)  15  Uw  J.  Rep.  (n.s.)  Q.B.  19. 

(7)  4  Bing.  N.C.  MS;  a.  c.  7  Lji«  J.  R«p.  (n.s.^ 
C.P.210. 

(8)  6  Rep.  60. 
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tenaots  should  sue  the  other,  or  his  tenants, 
or  distrain,  or  perhaps  even  drive  their  cattle 
away  (see  Termes  de  la  Ley^  Common  pwr 
auue),  so  long  as  the  fiums  should*  respec- 
tively lie  open  to  each  other.     It  is  release- 
able  like  any  other  private  right,  and  it 
ought,  according  to  the  rules  of  pleading,  to 
he  pleaded  as  a  prescription.     A  prescrip- 
lire  ohligation  on  another,  such  as  to  repair 
fences,  need  not  be  pleaded  in  a  que  estattf 
heeause  tbe  party  pleading  does  not  know 
the  title,  aad  may  therefore  say  that  the 
tenants  and  occupiers  from  time  whereof 
&c.  have  been  used  to  make  and  repair 
fences,  but  the  real  nature  of  thff  right  in 
quettian  i^ot  a  simple  prescriptive  obliga- 
tioo  not  to  8ue  for  trespass,  or  distrain  cattle 
o&  his  side,  but  a  mutual  obligation  on 
both.    The  obligation  of  one  owner  is  the 
eoDiideration  for  that  of  another :  per  Holt, 
C.J.,  '*  it  ought  to  be  pleaded  mutual"*-r 
BromfuUi  v.  Kerberi^) ;  and  therefore  we 
think  that  so  general  a  mode  of  pleading  as 
has  been  adopted  in  this  case,  which  seems 
to  have  been  taken  in  part  from  a  plea  of 
the  obligation  to  repair  fences,  cannot  be 
SDstained.     There  ought,  upon  principle,  to 
be  a  plea  of  prescription  in  a  que  estate 
vhen  it  is  not  a  manorial  custom  ;  such  a 
plea  is  given   in  RasielVs  Ent.  625,  b, 
tfaoogfa  it  ia  to  be  observed  in  that  prece- 
dent the  taming  is  alleged  to  be  on  the 
adjoining  common,   whidi  is  inconsistent 
vith  the  notions  of  common  pur  cause  de 
rieinage  as  gen«Blly  received.     The  pre- 
sent replication  appears  to  us  to  be  defective 
in  sabrtanoe  as  a  plea  of  prescription.     It 
does  not  state  that  the  farms  have,  respec- 
tively, time  out  of  mind  had  common  pur 
cause  de  vicinage  eo  nomine^  or  in  any  way 
»bew  the  common  to  be  annexed  to  the 
esitate  in  the  land  which  the  plaintiff  occu- 
pies.    The   statement  in  the  subsequent 
part  of  the  replication  of  the  plaintiff's  title 
to  the  land  forms  no  part  of  the  statement 
nf  right  or  quan  right,  but  only  serves  to 
bring  the  plaintiff's  sheep  within  the  right 
as  before  claimed ;  it  only  states,  by  way  of 
shewing  the  common  pur  cause,  ^c,  that 
the  sheep  have  from  time,  &c.  been  used 
^d  accustomed   to   wander.      This  fact, 
ifldeed  every  part  of  the  replication,  may 

(9)  11  Mod.  73. 


be  true,  and  yet  Nant  Heilyn  and  Tan-y- 
Graig  may  have  been  both  the  property  of 
one  owner  in  fee  till  the  commencement 
of  the  suit.  In  pronouncing  this  decision, 
we  are  not  called  upon  to  say  what  allega- 
tion of  common  pur  cause  de  vicinage  would 
be  sufficient  in  a  declaration,  or  in  any 
pleading  in  which  the  common  was  not 
claimed  against  the  opposite  party,  but 
against  some  other  by  way  of  inducement, 
or  in  any  case  wherein  the  party  pleading 
is  a  stranger  to  the  right  of  common,  or 
where  his  position  is  such  that  by  the  rules 
of  pleading  possession  only  (or  in  case  of 
things  incorporeal  quasi  possession)  is  suffi- 
cient to  maintain  his  pleading ;  nor  do  we 
decide  what  is  the  proper  form  of  claiming 
common  pur  cause  de  vicinage,  in  the  more 
usual  case  in  which  it  is  claimed,  as  inci- 
dent to  an  ordinary  right  of  common  on  the 
land  from  which  the  cattle  escaped.  These 
cases  are  to  be  governed  by  the  principles 
of  law,  and  the  authorities  which  are  appli- 
cable to  them.  Our  decision  is  confined  to 
the  case  of  a  party  who  is  shewn  by  the 
preceding  part  of  the  record  to  be  a  wrong- 
doer on  the  land  of  the  opposing  party» 
claiming  by  his  replication  the  common  pur 
cause  de  vicinage  as  annexed  or  incident  to 
his  own  land,  in  derogation  of  the  general 
exclusive  right  of  his  opponent  to  his  land. 
In  such  a  case,  the  general  principles  of 
law  require  that  the  claim  shovdd  be  shewn 
to  arise  by  grant  or  prescription ;  ^d  we 
think  the  replication  in  the  present  case 
defective  in  substance  for  not  shewing  the 
one  or  the  other.  On  the  argument  the 
case  of  Smith  v.  Baynard,  whidh  was  cited 
from  3  Keh.  388,  was  pressed  on  the  Court 
as  one  in  which  a  plea  to  the  like  effect  as 
this  replication  had  been  held  good  on  de- 
murrer. The  report  referred  to  is  so  con- 
fused (even  after  correcting  some  obvious 
mistakes  of  the  plaintiff  and  the  defendant 
for  each  other),  that  it  is  scarcely  possible 
to  conjecture  from  it  what  was  the  matter 
in  question,  or  to  draw  from  it  any  inference, 
except  that  the  pleadings  and  argument  are 
erroneously  and  imperfectly  stated.  There 
is  a  notice  of  the  case  in  a  later  stage  in 
the  same  book,  p.  417  (not  referred  to  in 
the  argument),  which  is  much  clearer,  and 
which  reports  that  case  as  one  in  which  the 
plaintiff  in  his  replication  replied  to  a  justi- 
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fi cation  for  damage  feasant,  that  his  cattle 
escaped  from  a  close  in  which  he  had  com- 
mon fur  cause  de  vicinage  into  the  defen- 
dant's close,  in  de&ult  of  repair  hy  the 
defendant,  who  was  hound  by  prescription 
to  repair,  to  which  the  defendant  demurred, 
and  the  plaintiff  had  judgment.  This  is 
sufficiently  simple  and  intelligible,  but  as  it 
seems  unlikely  that  in  this  state  of  the 
record  the  confusion  in  the  report  (p.  388) 
should  have  arisen,  or  some  of  the  questions 
obscurely  intimated  there  have  been  raised, 
we  caused  the  record,  which  is  still  extant 
in  the  Queen's  Bench,  to  be  examined. 
It  is  of  Hil.  term,  25  &  26  Car.  2.  112. 
By  this  record  it  appears  that  it  was  an 
action  of  replevin,  for  taking  the  plaintiff's 
cattle  in  Cross  Park.  The  defendant,  in 
his  avowry,  said  that  Cross  Park  contains 
one  acre,  and  that  he  is  seised  in  fee  and 
took  the  cattle  damage  feasant.  The  plain- 
tiff pleaded  in  bar  that  he  is  owner,  and 
seised  of  twenty  acres,  called  Vicarage 
Common,  contiguous  to  a  parcel  of  land 
called  Tregowe  Common,  not  separated  by 
any  fence,  &c.  from  Vicarage  Common,  and 
that  from  time  whereof,  &c.  the  aforesaid 
cattle  were  accustomed  to  feed  in  the  twenty 
acres,  and  stray  into  Tregowe  Common  and 
to  inter-common,  on  account  of  vicinage, 
and  that  Tregowe  Common  was  contiguous 
to  a  close  of  John  Paul,  called  Havas  and 
Creig,  and  that  J.  Paul  and  the  tenants  of 
that  close,  and  from  time  whereof,  &c.,  were 
accustomed  to  repair  the  fences  between 
that  close  and  Tregowe  Common,  and  that 
Havas  and  Creig  lies  contiguous  to  a  close 
of  the  defendants,  called  Croft,  and  that  the 
defendants  and  tenants  of  Croft,  and  J.  Paul, 
and  the  aforesaid  tenants  and  occupiers  of 
Havas  and  Creig  were  used  and  ought  to 
repair  the  hedges  and  ditches  between  Havas 
and  Creig  and  Croft,  and  that  Croft  lies 
contiguous  to  Cross  Park,  in  which,  &c., 
then  in  the  occupation  of  the  defendant; 
and  the  plaintiff  further  said  that  he,  being 
seised  of  Vicarage  Common,  and  the  defen- 
dant of  Cross  Park,  he  put  his  cattle  into 
the  twenty  acres  to  feed  there,  and  because 
the  hedges  of  the  defendant,  between  the 
two  closes,  were  broken  in  default  of  the 
defendant,  that  the  plaintiff  having  placed 
his  cattle  to  feed  there  they  strayed  into 
Tregowe  Common,  and  from  thence  into 


Havas  and  Creig,  and  thence  into  Croft; 
and  thence  to  Cross  Park,  into  which  they 
entered  in  default  of  the  defendant,  and  the 
cattle  y^ere  in  the  said  close  in  which,  &c. 
feeding  at  the  said  time  when,  &c.  until  the 
defendant  took  them,  &c.  The  defendant 
demurred  to  this  plea  in  bar,  stating,  as 
special  causes,  that  by  the  law  of  the  land 
cattle  of  any  one  person  cannot  obtain  any 
right  of  inter-commoning  in  alieno  9olo  by 
usage  or  per  aliqnam  longi  iemp<nri$  pre* 
9cripiianem  ;  and  for  that  it  is  not  shewn 
by  that  plea  that  the  cattle  entered  by 
defect  of  fences.  The  defendant  joined  in 
demurrer.  No  judgment  is  entered  on  the 
roll,  but  supposing  the  judgm|nt  to  have 
been  for  the  plaintiff,  as  reported  in  8  Keh* 
417,  it  by  no  means  supports  the  replication 
in  the  present  case.  Tbe  plea  in  bar,  in 
Smith  V.  Baynardf  does  not  claim  a  right 
of  common  pur  cause  de  mcinage  in  tbe 
defendant's  land,  but  amounts  only  to  a 
plea  of  defect  of  fences,  the  averments 
preceding  the  statement  of  escape  through 
defect  of  fences  into  the  defendant's  land» 
having  no  other  purpose  than  to  shew  that 
the  plaintiff's  cattle  were  lawfully  on  the 
land  adjoining  the  defendant's,  and  then 
that  the  alleged  trespass  arose  firom  adefiiult 
of  the  defendant's,  without  any  defi&ult  of 
the  plaintiff.  See  Fiiz.  Nat.  Br.  1 28,  C»  a, 
where  it  is  said  that  if  A.  be  bound  to  repair 
against  B,  and  B.  against  C,  and  beasta 
escape  out  of  the  land  of  C.  into  the  land 
of  B,  and  thence  into  the  land  of  A,  A. 
shall  not  have  trespass  against  C.  The 
allegation  in  the  plea  in  bar,  in  Smith  ▼• 
Baynardt  of  common  pur  cause  de  vieinoffe 
in. Tregowe  Common,  not  charging  the  de- 
fendant's land,  but  being  introduced  only 
for  the  purpose  above  mentioned,  was  pro- 
perly considered  as  sufficient  on  the  same 
principle  that  possession  of  a  close  without 
shewing  title  would,  in  a  like  case,  have 
been.  It  appears,  therefove,  that  the  case 
of  Smith  V.  Baffnard  does  not  support  the 
replication  in  the  present  case.  For  the 
reasons  before  given,  we  think  that  the 
replication  is  insufficient,  and  that  the  judg- 
ment must  be  affirmed* 

Judgment  affirmed. 
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V       9      ^  CONNOP  AND  ANOTHER,  eXCCtt- 

ifl^a  '    f  *^*  ^S  DAVEY,  deceosedf  ©. 


1848. 
Feb.  26 


LEVY. 


PUadhi^ — Circuity  of  Action — Coniraei 
tf  hdemuHtf — Executors — Continuance  of 
CoHtraet  of  Teatator-^Fraud, 

A  deeUtraiion  in  assumpsit  contained  a 
set  of  eounU  for  work  done,  and  money 
fndb^t  and  on  an  account. stated  with  Z), 
stieging  promises  made  to  D,  and  a  similar 
9et  of  counts  by  and  with  the  plaintiffs  as 
executors  of  Z),  layiny  the  promises  to  the 
fkmttffs  af  such  executors.  The  second 
flea  stated  thai  Z),  being  the  projector  of  a 
raihsay  company^  agreed^  in  consideration 
«/  defendant  consenting  to  act  as  a  member 
o/  ike  provisional  committeef  to  indemnify 
him  from  any  professional  or  other  charges 
M  account  of  the  said  railway  ;  thai  the 
defendant  accordingly  consented  to  become 
c«2  became  a  member  of  the  provisional 
committee ;  that  the  said  work  and  labour ^ 
monies^  and  accounts  in  the  declaration  were 
Tttptctisely  donCf  paidf  and  stated  by  /)• 
oMd  by  the  plaintiffs,  as  his  executors^  in 
ud  about  the  surveying  the  line  of  the  said 
raUwayf  and  after  the  said  agreement  to 
indemnify ;  that  defendant  became  liable  to 
Ike  said  professional  and  other  charges^ 
and  made  the  promises^  in  the  declaration 
nentionedf  only  in  his  character  of  mem" 
ber  of  the  provisional  committee  ;  that 
sfter  the  accruing  of  the  causes  of  action 
^  raiheay  was  abandoned^  and  the  said 
worl  dene  and  money  paid  became  wholly 
ueless  and  of  no  value  to  the  defendant ; 
end  that  any  money  paid  by  or  damage  re* 
ceoeredfrom  the  defendant^  in  respect  of  the 
ioid  work  or  payments^  will  be  wholly  lost 
t9  ike  defendant^  and  that  the  defendant  wiU 
ke  thereby  damnified^  contrary  to  the  said 
egnemeat*  Last  plea^  that  the  said  Z).  in  his 
Ufelime  caused  and  procured  the  defendant 
to  enter  into  the  promises  in  the  declaration 
ky  fraud  and  covin.  On  special  demurrer ^ 
— Hddt  ^bat  the  first  plea  was  a  good  bar 
to  aoofd  eireuity  of  action^ 

Hdi,  alsot  that  the  last  plea  was  weU 
pUadid  to  the  whole  declaration^  as  the  de^ 
fendant  had  a  right  to  treat  the  work  done 
and  money  paid  by,  and  account  stated  with 
the  plainiiffSf  as  being  done,  paid  and  stated 


in  continuance  and  in  respect  of  the  previous 
contract  with  D ;  and  that  fraud  used  in 
procuring  that  contract  extended  to  the  im* 
plied  promise  arising  from  the  plaintiffs* 
performance  of  it, 

Assampsit.  The  declaration  stated  that 
the  defendant  was  indebted  to  J.  M.  Davey, 
deceased,  in  2,0002.  for  work  and  labour 
by  him  done;  and  in  2,000Z.  for  money 
paid  by  the  said  J.  M.  D. ;  and  in  2,OOoJ. 
for  money  found  to  be  due. from  the  defen- 
dant to  the  said  J.  M«  D.,  on  an  account 
stated  between  them;  alleging  a  promise 
to  pay  the  said  monies  to  J.  M.  D.  There 
were  then  similar  counts  for  work  and  labour 
of  the  plaintiff  as  executors  of  the  said 
J*  M.  D,  for  the  defendant,  at  his  request, 
and  for  divers  journies  and  attendances  by 
the  plaintiffs  as  such  executors  as  aforesaid, 
then  made  and  undertaken  in  and  about  the 
doing  of  the  said  work  and  labour  for  the 
defendant,  at  his  like  request ;  and  for  money 
by  the  plaintiffs  as  such  executors  as  afore-^ 
said  paid  for  the  use  of  the  defendant ;  and 
for  money  found  to  be  due  from  the  defen«* 
dant  to  the  plaintiffs  as  such  executors  as  ^ 
aforesaid,  on  divers  accounts  then  stated ' 
between  the  defendant  and  the  plaintiffs  as 
such  executors  as  aforesaid;  alleging  a 
promise  to  pay  the  last-mentioned  monies 
to  the  plaintiffs  as  such  executors  as  afore- 
said. 

Second  plea  to  the  whole  declaration, 
that  before  the  making  of  the  said  promises 
in  the  declaration  mentioned,  and  in  the 
lifetime  of  the  said  J.  M.  D.,  to  wit,  on 
&c.,  the  said  J.  M.  D.  projected  a  certain 
undertaking,  to  wit,  an  undertaking  for  the 
formation  of  a  railway,  then  proposed  to  be 
called  the  "Heme  Bay,  Canterbury  and 
Dover  Railway,  and  that  the  said  J.  M.  D. 
being  then  desirous  of  forming  a  company 
for  the  purpose  of  carrying  into  effect  the 
said  undertaking,  and  in  order  to  induce 
the  defendant  to  become  a  member  of  the 
provisional  committee  of  the  said  projected 
undertaking  and  company,  did  then  promise 
and  agree  to  and  with  the  defendant,  that 
in  consideration  that  he,  the  defendant, 
would  consent  to  act  as  one  of  the  provi- 
sional committee  of  the  said  Heme  Bay, 
Canterbury  and  Dover  Railway,  and  such 
other  branches  as  might  be  determined  on, 
be,  the  said  J.  M.  D.,  would  indemnify  and 
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save  harmless  the  defendant  from  any  pro- 
fessional or  other  charges  on  aooount  of  the 
said  railway;  that  the  defendant,  relying 
upon  the  said  promise  of  indemnity,  there* 
upon  did  consent  to  act  as  one  of  the  said 
provisional  committee,  and  then  became  one 
of  the  said  provisional  committee  accord- 
ingly; that  the  said  work  and  labour  so 
alleged  to  have  been  done,  and  the  materials 
for  the  same  provided  by  the  said  J.  M.  D., 
in  the  lifetime  of  the  said  J.  M.  D.,  for  the 
defendant,  at  his  request,  and  the  said  joumies 
and  attendances  so  made  by  the  said  J.  M.  D< 
and  his  assistants,  and  the  money  so  paid  by 
the  said  J*  M.  D.  for  the  defendant,  at  his 
request,  were  respectively  done,  provided, 
made  and  paid  by  the  said  J.  M.  D.  in  his 
lifetime,  in  and  about  the  surveying  of  the 
line  of  the  said  Railway,  and  that  the 
account  in  the  said  declaration  alleged  to 
have  been  stated  between  the  said  J.  M.  D. 
and  the  defendant,  was  stated  of  and  con- 
cerning monies  alleged  to  be  due  and  owing 
to  the  said  J.  M.  D.,  in  respect  of  the  said 
work,  labour,  joumies  and  attendances  so 
made  and  done  as  aforesaid  by  the  said 
J.  M.  D.  and  his  assistants,  and  of  and 
concerning  the  said  monies  so  paid  as  afore- 
said by  the  said  J.  M.  D.,  in  and  about  the 
surveying  of  the  line  of  the  said  Railway  as 
aforesaid.  That  the  said  work  and  labour 
and  materials  so  alleged  to  have  been  done 
and  provided  by  the  plaintiffs  as  executors 
of  the  said  J.  M.  D.,  since  the  decease  of  the 
said  J.  M.  D.,  for  the  defendant,  at  his  re- 
quest, and  the  joumies  and  attendances  so 
made,  and  the  monies  so  alleged  to  have 
been  paid  by  the  plaintiffs  as  such  exe- 
cutors for  the  defendant,  at  his  request, 
were  respectively  done,  made  and  paid  by 
Uie  plaintiffs  as  such  executors,  in  and  about 
the  surveying  of  the  line  of  the  said  rail- 
way, and  that  the  account  so  alleged  to 
have  been  stated  between  the  plaintiffs 
as  executors  as  aforesaid  and  the  defen- 

• 

dant,  was  stated  of  and  concerning  the 
said  work  and  labour,  materials,  joumies 
and  attendances  so  done  and  made  as  afore* 
said,  by  the  plaintiffs  as  executors  as  afore- 
said, and  of  and  concerning  the  said  money 
so  paid  as  aforesaid  by  the  plaintiffii  as  exe- 
cutors as  aforesaid,  in  and  about  the  sur- 
veying of  the  line  of  the  said  railway. 
That  the  said  work  and  labour  was  so  done, 
and  the  said  materials  so  provided,  and 


the  said  journies  and  attendances  were  so 
made  and  given,  and  tlie  said  money  was 
so  paid,  and  the  said  accounts  were  so 
stated  as  aforesaid,  by  the  said  J.  M.  D.,  in 
his  lifetime,  and  by  the  plaintiffs  as  his  exe- 
cutors since  his  decease  respectively,  after 
the  making  the  said  promise  of  indemnity 
so  given  by  the  said  J.  M«  D.  to  the  defen- 
dant as  aforesaid,  to  wit,  on  &c.,  and  on 
divers  days  and  times  between  that  day 
and  the  commencement  of  this  suit;  and 
that  the  defendant  became  liable  to  the 
said  professional  charges  in  respect  to  the 
surveying  of  the  said  line  of  railway,  and 
to  the  said  other  charges  on  account  of 
the  said  railway,  and  made  th^  said  pro- 
mises in  the  declaration  mentioned  only  in 
his  character  of  member  of  the  provisional 
committee  of  the  said  Railway  Company, 
and  not  otherwise.  That  after  the  ac-« 
eruing  of  the  causes  of  action  in  the  de- 
claration mentioned,  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  &c.« 
the  said  undertaking  for  the  formation  of 
the  said  railway  was  wholly  abandoned,  and 
the  said  work  and  labour,  journies  and 
attendances  which  had  been  so  made  and 
done  as  aforesaid  by  the  said  J.  M.  D.  in 
his  lifetime,  and  the  plaintiffs  as  his  exe- 
cutors since  his  decease,  and  the  said  pay- 
ment of  money  so  made  as  aforesaid  by  de 
said  J.  M.  D.  in  his  lifetime,  and  by  the 
plaintiffs  as  his  executors  since  his  de<^ 
cease,  in  and  about  the  surveying  of  the 
said  line  of  railway,  then  became  and 
was  wholly  useless  and  of  no  value  to  the 
defendant;  and  that  any  sums  of  money 
which  may  be  paid  by,  or  any  damages  which 
may  be  recovered  firom  the  defendant,  in 
respect  of  the  said  work  and  labour,  jour- 
nies and  attendances  in  the  declaration 
mentioned,  so  made  and  done  as  aforesaid, 
or  in  respect  of  the  other  payments  in  the 
declaration  mentioned  so  made  as  aforesaid, 
ivill  be  whoUy  lost  to  the  defendant,  and 
the  defendant  will  be  damnified  to  that  ex- 
tent, contrary  to  the  true  intent  and  mean- 
ing of  the  said  agreement  and  promise  of  the 
said  J.  M.  D.  to  indemnify  and  save  harm- 
less the  defendant.     Verification. 

Last  plea,  that  the  said  J.  M.  D.  deceased 
in  his  lifetime  caused  and  procured  the  de- 
fendant to  enter  into  the  said  promises  in 
the  declaration  mentioned,  by  means  of  the 
fraud,  covin,  and  fraudulent  misreprcsenta- 
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Hon  of  the' said  J.  M»  D.  and  others  in  col- 
lusion with  him.     Verification. 

Demurrer  to  the  second  plea,  on  the 
groand  that  if  it  discloses  a  defence  at  all  it 
amoinitt  to  the  general  issue ;  that  if  it  con- 
fesses any  cause  of  action  it  does  not  avoid 
it;  that  it  is  pleaded  to  the  whole  declara- 
tbn,  whereas  at  most  it  could  only  apply  to 
those  counts  which  all^e  a  cause  of  action 
accruing  to  the  deceased,  and  that  k  is 
doable  and  multifarious* 

Demarrer  to  the  last  plea,  on  the  ground 
that  it  professes  to  he  pleaded  to  the  whole 
dedaniUon,  whereas  it  is  only  an  answer  to 
3  part,  and  that,  its  compared  with  the  de- 
clsration,  it  is  repugnant  and  absurd  on  the 
face  of  it. 
Joinders  in  demurrer. 
Cnwdtr^  in  support  of  the  demurrers 
(Xov.  9). — ^The  second  plea  sets  up  a  cross 
demand,  which  would  only  enable  the  defen- 
dant to  bring  an  action  against  the  plaintiffs 
as  executors  of  Davey,  in  the  event  of  his 
being  sued  for  these  charges.  The  indem- 
oitj  given  is  against  individual  loss  only, 
and  am  ecmMtat  that  any  has  accrued,  as 
although  the  scheme  has  been  abandoned 
there  may  have  been  deposits  enough  paid 
to  meet  these  charges.  Morley  v.  Inglis  ( 1 ) 
shews,  that  a  plea  setting  up  such  an  agree- 
ment by  the  testator  is  no  answer  to  the 
action.  The  executors  would  only  be  liable 
on  the  agreement  to  indemnify  if  they  had 
anets,  and  therefore  it  is  not  certain  that 
there  would  be  any  circuity  of  action. 

[Coleridge,  J.— -Does  the  doctrine  of 
enmity  of  action  depend  upon  the  second 
action  being  productive  ?  You  admit  such 
across  action  would  lie.] 

No  doubt  it  would  be  no  answer  that 
the  second  action  would  be  unproductive, 
on  the  ground  of  insolvency,  or  the  like : 
hot  here  the  plaintiffs  would  only  be  liable 
loan  action  as  executors  in  the  event  of 
then'  having  assets. 

[WiGBTiCAN,  J.— -Is  not  this  work  done 
onder  a  contract  with  the  defendatit,  that 
io  consideration  of  his  allowing  his  name 
to  be  used  he  should  not  be  liable  to  be 
«ied?] 

If  so,  the  plea  amounts  to  the  general 
issue.  But  this  plea  is  wrongly  pleaded  to 
the  whole  declaration,  for  a  debt  due  from 

a)  4  BiDg,  N.C.  £8 ;  8.  c.  7  Law  J.  Rep.  (n.s.) 
CPU. 


the  testator  cannot  b&  set  off  aijgainst  an  ac- 
count stated  with  the  plaintiffs  as  executors 
—Scholefieldy.  Corb€tt{2). 

Then  the  last  plea  is  bad,  as  it  is  pleaded 
to  the  counts  for  work  done,  &c.  by  the 
executors,  as  well  as  to  the  counts  alleging 
the  promise  to  the  testator. 

[Erle,  J. — If  the  work  done  by  the  exe- 
cutors was  in  continuance  of  the  work  done 
by  the  testator,  and  under  the  same  con- 
tract, and  the  fraud  was  committed  in  the 
beginning  of  the  contract,  it  will  extend  to 
the  subsequent  performance  by  the  execu- 
tors.] 

Possibly  such  a  defence  might  be  pleaded, 
but  it  is  not  that  which  is  here  set  up ;  be- 
sides, it  would  be  repugnant  to  the  declara- 
tion, which  does  not  allege  a  contract  entered 
into  by  the  testator  and  continued  by  the 
executors. 

Peacbckf  contr^.-— The  second  plea  shews 
that  the  promise  made  in  fact  by  the  defen- 
dant was  made  in  his  character  of  provi- 
sional committee-man,  and  under  circum- 
stances which  disentitle  the  plaintiff  to  sue 
upon  it;  therefore  it  confesses  a  cause  of 
action  which  it  avoids,  and  does  not  amount 
to  the  general  issue. 

[WioHTMAN,  J. — The  undertaking  is  only 
to  save  harmless  the  defendant.  Suppose 
that  deposits  enough  were  received  to  enable 
the  defendant  to  pay.] 

That  might  be  replied :  but  it  cannot  be 
the  case,  as  it  is  alleged  in  the  plea,  and  ad- 
mitted by  the  demurrer,  that  whatever  the 
defendant  is  called  on  to  pay  will  be  wholly 
lost  to  him.  The  law  as  to  circuity  of  action 
is  collected  in  the  notes  to  Turner  v.  Davies 
(8) ;  and  Carr  v.  Stephens  (4)  is  a  strong 
case  to  shew  how  the  Courts  incline  against 
circuity  of  action.  Morley  v.  Inglis^  cited 
for  the  plaintiff,  is  distinguishable,  as  there 
the  guarantee  was  given  for  a  third  person, 
and  the  damages  being  unliquidated  the 
debt  could  not  be  set  off.  In  Seholefield  v. 
Corbett  also  the  money  was  received  after 
the  testator's  death  to  the  use  of  the  execu- 
tors, and  therefore  a  debt  from  the  testator 
could  not  be  set  off  against  it.  The  plain- 
tifis,  as  executors  of  Davey,  cannot  be  in  a 
better  situation  than  Davey  himself  would 
have  been,  and  he  could  not  have  sued  the 

(2)  6  Nev.  &  Man.  527. 

(3)  2  Wms.  Saund.  150. 

(4)  9  B.  fie  C.  768  -,  8.C.  7  Law  J.  Rep.  K.B.  336. 
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defendant ;  therefore  this  plea  is  as  good  an 
answer  as  it  would  have  been  to  an  action 
by  Davey. 

As  to  the  last  plea  being  pleaded  to 
the  whole  declaration,  if  the  promise  to  the 
executors  was  implied  from  their  continu* 
ance  of  the  contract  entered  into  with  the 
testator,  and  that  was  founded  in  fraud,  it 
cannot  be  sued  upon  by  the  executors,  as 
it  could  not  have  been  sued  upon  by  the 
testator  if  completed  in  his  lifetime;  this 
plea  does  (at  least  on  general  demurrer) 
shew  that  the  promises  were  made  with  the 
plaintiffs  in  furtherance  of  a  contract  entered 
into  with  their  testator.  Either  the  decla- 
ration must  be  taken  to  be  pointed  to  work, 
&c.  done  by  the' plaintiffs  in  furtherance  of 
their  testator's  contract,  in  which  event  the 
plea  is  clearly  good,  or  the  contract  entered 
into  with  the  plaintiffs  as  executors  is  un- 
connected with  that  made  with  their  testa- 
tor, in  which  case  the  plea  would  be  bad, 
but  the  declaration  would  also  be  a  mis- 
joinder. 

Crowder^  in  reply. — The  cases  cited  as 
to  circuity  of  action  were  cross  demands 
between  the  same  parties ;  the  fact  of  the 
statute  of  set-off  giving  express  power  to 
executors  to  set  off  debts  due  to  their  tes- 
tator, shews  that  otherwise  they  would  not 
have  been  within  its  provisions.  That  is  a 
strong  argument  against  there  being  any 
circuity  of  action  here. 

[CoLSRiDOB,  J. — This  is  not  a  case  where 
the  cross  actions  might  both  go  on  at  the 
same  time :  the  right  of  action  against  the 
plaintiffs  would  not  arise  until  the  first 
action  against  the  defendant  was  ended.] 

Yes ;  and  as  this  is  a  contract  of  indemnity 
the  defendant  cannot  sue  the  plaintiff  until 
he  has  himself  been  sued  and  has  suffered 
loss ;  in  any  other  view  the  plea  amounts 
to  the  general  issue.  As  to  the  last  plea,  it 
ought  to  be  an  answer  in  omnibus ;  it  is  not 
enough  that  there  may  possibly  be  cases  in 
which  it  would  be  an  answer. 

[Erle,  J.»-I  can  find  no  cases  where  it 
would  be  an  answer,  except  that  put  by 
Mr.  Peacock,  of  money  had  and  received, 
or  of  work  done  in  continuance  of  a  prior 
contract.] 

The  account  stated  with  the  executors 
may  be  in  respect  of  money  lent  or  goods 
sold  by  them. 

[Lord  Denman,  C.J.— The   defendant 


undertakes  to  prove  an  account  stated  in 
respect  of  a  contract  entered  into  with  the 
testator.] 

[Erle,  J. — This  plea  is  a  good  answer  to 
the  count  for  work  and  labour,  and  money 
paid  by  the  executors,  and  you  have  no  point 
stated  that  it  is  not  confined  to  that  count.] 

The  objection  is,  that  the  plea  is  too 
general. 

f  Cur.  adv.  vvli. 

The  judgment  of  the  Court  (5)  was  now 
(Feb.  26)  delivered  by— 

Coleridge,  J.— The  first  set  of  counts 
of  the  declaration  was  for  work  done  and 
money  paid  by,  and  on  an  account  stated 
with  the  testator  Davey.  The  second  set 
was  for  the  same  by  and  with  the  plaintiffs 
as  executors  of  Davey.  The  first  of  the 
pleas  alleged  that  Davey  being  the  pro- 
jector of  a  company  for  a  railway  agreed, 
in  consideration  of  defendant  consenting  to 
act  on  the  provisional  committee,  to  indem- 
nify him  from  any  professional  or  other 
charges  on  account  of  the  said  railway ;  that 
defendant  did  consent  so  to  act ;  that  the 
works,  monies,  and  accounts  in  the  decla- 
ration mentioned  were  respectively  done, 
paid,  and  stated  by  Davey,  and  by  the 
plaintiffs  as  his  executors  in  and  about  the 
surveying  of  the  line  of  the  said  railway, 
and  after  the  said  agreement  to  indem- 
nify; that  defendant  became  liable  to 
the  said  professional  charges  in  respect 
of  surveying  the  said  railway,  and  the 
other  charges  on  account  of  the  said  rail- 
way, and  made  the  promises  only  in  his 
character  of  member  of  the  provisional  com- 
mittee, and  not  otherwise ;  that  the  project 
was  abandoned,  and  the  said  work  and 
money  became  useless  and  of  no  value ; 
that  any  sums  recovered  on  account  of  the 
said  work  and  monies  paid  will  be  lost  to 
the  defendant,  and  the  defendant  will  be 
damnified  to  that  extent  contrary  to  the 
promise  of  Davey  to  indemnify.  This  plea 
shews  that  the  causes  of  action  were  profes- 
sional and  other  charges  on  account  of  the 
railwaycomprised  within  the  testator's  agree- 
ment  to  indemnify,  and  that  the  defendant 
could  recover  from  Davey,  or  his  represen- 
tatives, as  much  a»  the  plaintiffs  can  recover 
from  the  defendant  in  respect  of  these  causes 

(5)  Lord  Deomao,  C.J.,  Coleridge,  J.,  Wigbt- 
maHi  J.,  and  Erie,  J. 
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of actian.  The  plea  tberefore  is  a  bar  to  avoid 
drcttity  of  action — Turner  v.  Davies^  where 
the  cases  of  pleas  held  good  as  being  in 
sfoidanee  of  circuity  of  action  are  collected. 
The  second  of  the  pleas  alleged  that  the 
testator  caused  the  defendant  to  enter  into  the 
promises  by  fraud ;  and  in  support  of  the 
demurrer  to  this  plea  it  was  contended,  that 
it  could  not  apply  to  the  promises  in  the 
second  set  of  counts,  which  were  made  after 
dw  death  of  the  testator.  The  defendant 
loswered,  that  if  he  became  indebted  to  the 
plsintifs  as  executors  for  work  done  as 
executors  after  the  death,  and  money  paid 
as  executors  after  the  death,  it  was  in  the 
mamier  to  be  gathered  from  the  first  of  the 
pleas,  namely,  that  a  contract  was  made 
with  the  testator  for  surveying  the  line,  and 
that  the  plaintifl^  as  executors  after  the 
death,  in  performance  of  that  contract,  did 
the  work  and  paid  the  monies  mentioned 
in  the  second  set  of  counts,  and  that  the 
secount  was  stated  with  the  plaintiffs  in 
respect  thereof;  that  the  counts  are  ap- 
plicable to  this  cause  of  action,  and  the 
defendant  baa  a  right  so  to  apply  them; 
sod  that  if  the  testator  by  fraud  procured  the 
ox^al  contract,  his  fraud  procured  the 
implied  promise  arising  from  performance 
of  the  work,  and  payment  of  the  money  by 
the  executors  under  the  contract.  Upon 
this  view,  we  are  of  opinion  that  the  de- 
feiidsat's  answer  is  well  founded,  and  there- 
fore our  judgment  is  for  the  defendant. 

Judgment  for  (he  defendant 
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Pleading — Insolvent — Order  for  Protec- 
tion and  DUtrihution—5  ^  6  Fici.  c.  116. 

To  an  action  on  a  bUl  of  exchange  the  de^ 
fendani  fleaded  that  he,  not  being  a  trader ^ 
4*^.,  at  the  time  of  the  passing  of  the  5  ^  6 
FieL  e.  116,  duly  presented  his  petition  for 
f^oUe&on  to  the  Cottrt  of  Bankruptcy  in 
London,  which  had  annexed  to  it  a  full 
sehfdfde  of  debts  containing  all  matters  men- 
tioned in  the  statute ;  and  that  the  said  petition 
•asjled,  ^c,  and  that  a  final  order  for  pro- 
tection and  distribution  was  made  by  the  com- 
^tssumerfor  protecting  the  person  of  the  de- 
fendant from  aU  process f  and  for  the  vesting 
VkwScsies,  XVII.— a.B. 


his  estate  in  T*  M.  A,  one  of  the  official 
assignees  of  the  said  Court  of  Bankruptcy , 
and  that  the  debts  in  the  declaration  men* 
Honed  accrued  before  the  filing  of  the  said 
petition^  and  that  the  order  was  still  in  force^ 
S^c, : — Heldf  that  the  plea  was  good,  both 
inform  and  substance,  as  shewing  the  effect 
of  a  final  order  under  the  10th  section  of 
the  above  statute^  though  it  did  not  shew  the 
appointment  of  a  creditors*  assignee. 

Assumpsit  by  the  drawer  against  the 
acceptor  of  a  bill  of  exchange. 

Plea — That  after  the  making  of  the  said 
promises  and  accruing  of  the  causes  of 
action  in  the  declaration  mentioned,  and 
before  the  commencement  of  the  suit,  to 
wit,  on  the  16th  day  of  June,  a.d.  1843, 
the  defendant  not  being  a  trader  within  the 
meaning  of  the  statutes  in  force  relating  to 
bankrupts,  at  the  time  of  the  making  and 
passing  of  the  act  of  parliament  hereinafter 
mentioned,  and  having  resided  twelve 
months  in  London,  under  and  by  virtue  of, 
and  according  to  the  directions  and  provi- 
sions of,  a  certain  statute  made  and  passed 
in  the  sixth  year  of  the  reign  of  our  Lady 
the  now  Queen,  intituled,  "  An  Act  for  the 
Relief  of  Insolvent  Debtors,"  (5  &  6  Vict, 
c.  1 16,)  duly  presented  his  petition  for  pro- 
tection from  process  to  the  Court  of  Bank- 
ruptcy in  London,  which  said  petition 
during  all  the  time  herein  in  that  behalf 
mentioned  had  annexed  to  it  a  full  and 
true  schedule  of  the  defendant's  debts ;  and 
the  same  schedule  and  petition  then  were 
pursuant  to  and  then  duly  contained  all 
the  matters  in  that  behalf  mentioned  in  the 
said  statute,  according  to  the  form  and  effect 
thereof,  and  the  same  petition,  bearing  date, 
to  wit,  on  the  16th  day  of  June  1843,  was 
forthwith  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  duly  and  according  to 
the  form  and  effect  of  the  said  statute  filed 
of  record  in  the  said  Court  of  Bankruptcy ; 
and  that  such  proceedings  were  thereupon 
had  in  the  same  court,  upon  the  said  peti- 
tion of  the  defendant,  pursuant  to  the  said 
statute  and,  in  all  respects  conformably 
thereto;  that  afterwards,  and  before  the 
commencement  of  the  suit,  to  wit,  on  the 
28th  day  of  August,  a.d.  1843,  according  to 
the  form  of  the  said  statute,  and  pursuant 
thereto,  a  final  order  for  protection  and 
distribution  was  made  by  a  commissioner 
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duly  authorized  in  that  hehalf ;  that  is  to 
say,  such  final  order  as  aforesaid  was  then 
made  by  R.  G.  C.  F.  Esq.,  one  of  the 
commissioners  of  the  said  county,  duly 
authorized  in  that  behalf,  for  the  protection 
of  the  person  of  the  defendant  from  all  pro* 
cess,  and  for  the  vesting  of  the  estate  and 
effects  of  the  defendant  in  T.  M.  A.,  one 
of  the  official  assignees  of  the  said  court 
of  bankruptcy;  that  the  several  debts  in 
the  declaration  mentioned  arose  before  the 
said  date  of  the  said  filing  of  the  said  peti- 
tion ;  and  that  the  said  order  and  discharge 
still  remain  in  full  force,  and  in  all  respects 
valid  in  law.     Verification. 

Demurrer,  assigning  for  causes  that  it  is 
alleged  in  the  plea  that  a  final  order  for 
protection  and  distribution  was  made  by  a 
certain  commissioner  of  bankrupts  therein 
mentioned,  whereas  no  power  or  authority 
was  given  to  such  commissioner  by  the 
statute,  in  the  said  plea  mentioned,  to  make 
any  order  whatever  for  distribution,  as  in  the 
said  plea  mentioned,  but  merely  an  order  for 
the  protection  of  the  person  of  the  petitioner 
from  all  process,  and  for  the  vesting  of  his 
estate  and  effects  in  an  official  assignee,  to  be 
named  by  such  commissioner,  together  with 
an  assignee  to  be  chosen  by  the  majority 
in  number  and  value  of  the  creditors  who 
might  attend  before  the  commissioner  on  a 
certain  day,  and  for  carrying  into  effect  such 
proposal  as  the  petitioner  should  have  set 
forth  in  his  petition ;  and  also  that  the  final 
order  in  the  said  plea  mentioned  is  not  such 
an  order  as  the  commissioner  in  the  said  plea 
named  was  authorized  by  law  to  make ;  and 
also  that  it  is  not  stated  in  and  by  the  said 
plea,  that  the  petition  therein  mentioned 
was  referred  by  the  Court  of  Bankruptcy 
to  R.  G.  C.  F.  Esq.,  therein  named,  &c. 

Joinder  in  demurrer. 

The  plaintiff's  points  were,  that  the  plea, 
as  a  plea  of  protection,  under  the  statute 
5  &6  VicL  c.  116,  is  bad.  First,  because 
it  merely  negatives  the  defendant  being  a 
trader  at  the  time  of  the  passing  of  that 
statute,  instead  of  negativing  his  being  so 
at  the  time  of  his  presenting  his  petition 
for  protection  ;  secondly,  because  the  order, 
which  is  therein  alleged  to  have  been  made, 
is  not  such  as  is  warranted  by  the  statute ; 
thirdly,  that  it  is  not  a  general  plea,  in  the 
form  given  by  the  10th  section  of  5  8c  6  Vict, 
c.  116,  and,  as  a  special  plea,  it  is  bad  for 


not  stating  that  the  defendant  gave  the 
necessary  notices,  or  that  the  necessary  pro- 
ceedings were  had  to  warrant  the  making 
of  the  final  order;  fourthly,  that,  a  general 
plea  being  given,  the  defendant  cannot  plead 
specially. 

This  case  was  argued  in  Michaelmas 
term  (Nov.  12,)  by — 

Archbold,  in  support  of  the  demurrer.— 
The  plea  is  ill,  as  it  does  not  pursue  the 
general  form  given  by  the  statute;  and 
being  special  it  does  not  state  the  particulars 
required  by  the  statute — Sheen  v.  Garrett 
(1),  Leafv,  Robson(2), 

[Coleridge,  J. — What  does  it  omit  ?] 

It  does  not  omit,  but  adds  matter  which 
shews  that  the  proceedings  are  void  on  the 
face  of  them.  The  order,  as  set  out  in  the 
plea,  is  for  vesting  the  bankrupt's  estate  in 
the  official  assignee  only,  whereas  the  4th 
section  of  the  5  &  6  Vict.  c.  116.  requires 
also  a  creditors*  assignee.  This  objection  was 
taken  by  Maule,  J.,  in  NicholU  v,  Payne  (3). 

[Erle,  J. — The  Court  do  not  appear  to 
have  given  any  judgment  in  that  case,  as 
the  defendant's  counsel  elected  to  amend. ^ 

[WiGHTMAN,  J. — Would  the  order  as  set 
out  here  support  an  issue  taken  on  the 
making  of  tiie  order  in  pursuance  of  the 
statute  ?] 

Clearly  not :  it  is  necessary  that  an  order 
for  distribution,  in  pursuance  of  this  statute, 
should  vest  the  insolvent's  estate  in  two 
assignees.  The  plea  is  also  ill  for  not 
shewing  that  the  defendant  was  not  a  trader 
in  1842 ;  and  if  so,  it  should  be  shewn  that 
he  did  not  owe  more  than  300/. 

[Coleridge,  J. — The  plea  states  that 
the  defendant  was  not  a  trader  within  the 
statutes  in  force  concerning  bankrupts.] 

The  plea  is  also  bad,  if  the  alleged  date 
of  presenting  the  petition  is  to  be  taken  to 
be  the  real  date ;  as  the  statute  7  &  8  Vict, 
c.  96,  which  amends  the  5  &  6  Vict.  c.  116, 
gets  rid  of  the  plea  altogether— 7'oomer  v. 
Gingell  (4). 

[Coleridge,  J.  —  But  you  might  raise 
that  question  by  replying  specially  that  the 

(1)  6  Bing.  686;  a.  e.  8  Law  J.  Rap.  C.P. 
270. 

(2)  13  Me«.  &  Well.  651 ;  i.  c.  14  Law  J.  Rep. 
(n.8.)  Exch.  129. 

(3)  8  Scott,  N.R.  782 ;  a.  c.  1 5  Law  J.  Rep.  (K.a.) 
C  P  28 

(4)  15  Law  J.  Rep.  (n.s.)  C.P.  255. 
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petkkm  was  subsequent  to  the  passing  of 
the  7  &  8  Vict.  c.  96.] 

Cowling,  contr^. — It  is  a  sufficient  answer 
to  say  that  the  plea  is  good  under  the  10th 
lection  of  the  5  &  6  Vict.  c.  116,  which  pro- 
tides,  "  that  if  any  action  is  brought  against 
any  petitioner  for  or  in  respect  of  any  debt 
contracted  before  the  date  of  filing  his  pe- 
tition, it  shall  be  a  sufficient  plea  in  bar  of 
the  said  suit  or  action  that  such  petition 
was  duly  presented  and  a  final  order  for 
protection  and  distribution  made  by  a  com- 
missioner duly  authorized,  whereof  the  pro- 
doction  of  the  order,  signed  by  the  com- 
missioner,  shall    be   sufficient    evidence.'* 
This  act  is  not  wholly  repealed  by  the  7  &  8 
Vict.  c.  96,  which  must,  at  all  events,  be 
taken  to  extend  only  to  cases  subsequent 
to  the  9th  of  August  1 844.     The  petition  in 
this  case  was  filed  in  1 843,  and  the  order  was 
made  under  the  5  &  6  Vict.  c.  116  :  and  it 
is  stated  in  the  plea  that  the  order  is  still 
in  force.     The  5  &  6  Vict.  c.  1 16.  empowers 
the  commissioner  to  give  protection  to  the 
person  of  the  petitioner  from  all  process. 
The  subsequent  act  only  protects  in  reference 
to  debts  mentioned  in  the  schedule.     Then 
as  to  the  form  of  the  plea.     The  6  Geo.  4. 
c.  16,  by  section  126,  gives  a  precise  form 
of  plea ;  but  the  10  th  section  of  the  5  &  6 
Vict  c.  1 1 6.  gives  no  form.  The  plea  should 
^ew  that  the  petition  was  after  the  debt 
accrued,  and  that  brings  it  within  the  ope- 
ration of  the  section.    It  need  not  be  stated 
that  the  petition  was  duly  presented.     In 
Ccok  V.  H€nton{5)  it  was  held  sufficient 
to  plead  that  a  petition  was  duly  presented 
and  a  final  order  for  protection  and  distri- 
botion  was  made  :   in   that  case  Leaf  v. 
Robmm  was  cited;   and  Tindal,  C.J.  ob- 
served, that "  if  the  decision  of  the  commis- 
sioner as  to  the  motion  authorizing  the 
making  of  a  final  order  is  not  to  be  contro- 
verted, there  can  be  no  reason  for  requiring 
the  plea  to  set  out  all  the  facts  necessary  to 
give  him  jurisdiction.'*     In  Leaf  v.  Robson 
it  was  not  alleged  that  the  petition  was  duly 
presented,  or  that  the  order  was  final,  or 
that  it  was  for  protection  and  distribution. 
In  NiehoUs  y.  Payne  it  was  not  stated 
that  the  final  order  was  for  distribution. 
It  is  no  objection  that  it  is  not  stated  that 

C^)  1  Con.  B.  908 ;  6.  c.  14  Law  J.  Rep.  (n.s.) 
CP.2W, 


there  was  a  creditors'  assignee ;  the  Court 
will  not  assume  that  the  creditors  attended, 
and  if  they  did  not  attend  a  creditors'  assig- 
nee would  not  be  appointed. 

[WiGHTMAN,  J. — But  is  not  the  order 
primd  facie  bad  for  not  shewing  either  that 
the  estate  was  vested  in  the  creditors'  assig- 
nee, or  some  reason  why  such  assignee  was 
not  appointed  ?] 

In  Gillon  v.  Deare{6)  the  plea  did  not 
state  that  the  order  was  for  protection  and 
distribution.  If  the  argument  on  the  other 
side  is  tenable,  the  plea  would  have  been 
bad  in  that  case,  on  the  very  ground  that 
there  was  no  creditors'  assignee  shewn. 

[Coleridge,  J.  —  The  point  was  not 
made  in  that  case.] 

[WiGHTMAN,  J. — In  that  case,  too,  the 
plea  gave  the  reason  for  the  omission. 
Would  the  order  support  the  plea  as  it  is 
set  out  ?] 

Yes.  If  the  order  is  not  correct  in 
form  the  creditors  may,  under  the  12th 
section,  apply  to  have  it  rescinded.  The 
order,  in  fact,  is  duly  made,  and  is  in  the 
usual  form. 

[WiGHTMAN,  J. — Your  difficulty  is  that 
you  do  state  particular  circumstances.  It 
may  be  that  you  state  too  much.] 

AH  the  averments  are  under  a  videlicet 

Archboldf  in  reply. 

Cur,  adv.  vult. 

The  judgment  of  the  Court  was  now 
(Feb.  26,)  delivered  by— 

Coleridge,  J. — In  this  case  the  plea 
contains  all  that  is  required  to  make  it 
valid  under  the  5  &  6  Vict.  c.  116. 
s.  10.  (see  Cook  v.  Henson),  and  also  an 
allegation  describing  the  final  order  to  be 
for  vesting  the  effects  in  the  official  assig- 
nee. The  plaintiff  contended  that  the  plea 
must  be  taken  to  describe  the  form  and 
effect  of  the  final  order  mentioned  therein ; 
and  as,  by  section  4.  of  the  above-named 
statute,  the  efi*ects  are  to  be  vested  in  an 
official  assignee  and  an  assignee  to  be  chosen 
by  the  creditors,  a  final  order,  as  stated  in 
the  plea,  would  be  void  both  in  form  and 
effect  (see  Nieholls  v.  Payne);  but  it  ap- 
pears to  us  that  the  plea  is  valid.  The  de- 
scription of  the  final  order  does  not  purport 
to  set  out  the  form ;  and  although  we  have 

(6)  2  Com.  B.  308 ;  s.  c.  \5  Law  J.  Rep.  (n.s.) 
C.P.  25. 
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no  judicial  knowledge  of  any  forms  settled 
under  the  regulations  authorized  by  sec- 
tion 13.  of  the  statute,  still  it  is  obvious 
that  a  final  order  may  be  silent  as  to  the 
vesting  of  the  effects,  and  may  leave  that 
consequence  to  foUow  by  force  of  the  sta* 
tute,  and  that,  therefore,  the  plea  may  only 
describe  the  effect  of  the  final  order.  Then, 
with  respect  to  the  effect,  the  7  &  8  Vict, 
c.  96.  B.  10,  enacting  that  the  oflScial  assig- 
nee shall  have  all  rights  alone  until  a  cre- 
ditors' assignee  is  chosen,  shews  that  a 
final  order  may  have  the  effect  stated  in 
this  plea ;  and  as  in  many  cases  of  insol- 
vency no  creditors'  assignee  is  ever  chosen, 
perhaps  the  majority  of  final  orders  operate 
in  the  way  here  pleaded.  These  objections 
fail,  and  it  is,  therefore,  not  necessary  to 
resort  to  the  further  answer,  that  as  the  plea 
is  complete  and  valid,  if  Uie  objectionable 
part  is  struck  out,  that  part  may  be  treated 
as  surplusage,  which  does  not  vitiate. 

Judgment  for  the  defendant. 


LILLEY  r.  ELWIN. 


Master  and  Servant — General  Hiring-^ 
Discharge  under  4  Geo,  4.  c.  84. — Notice — 
Pleading — Indebitatus  Counts — Rescinding 
Contract — Payment  pro  raid. 

The  plaintiff  declared  on  a  contract  by 
the  defendant  to  employ  the  plaintiff  in  his 
service  until  the  service  should  be  determined 
by  due  and  reasonable  notice,  and  alleged  as 
a  breach,  that  the  defendant  wrongfully  dis" 
missed  him  without  notice;  with  a  count  for 
work  and  labour.  The  defendant  pleaded 
to  the  special  county  that  the  plaintiff  mis* 
conducted  himself  by  refusing  to  work,  and 
that  the  defendant  discharged  him ;  and  he 
also  pleaded  to  thai  count,  that  the  defendant^ 
in  consequence  of  the  plaintiff  *s  misconduct 
in  absenting  himself,  summoned  him  before 
a  magistrate  under  the  statute  4  Geo,  4. 
6.  34  ;  and  that  the  magistrate  discharged 
him.  The  proof  was,  that  the  plaintiff  was 
hired  generally  as  an  agricultural  labourer, 
and  left  work  before  eight  o'clock  on  a  par^ 
ticular  day  because  beer  was  not  supplied, 
and  that  he  was  on  the  following  day  taken 
before  a  magistrate,  who  ordered  his  dis- 


charge  from  service : — Held,  that  the  hiring 
being  general,  the  defendant  was  entitled  to 
a  verdict  on  the  first  count  on  the  ground  of 
variance* 

Held,  secondly,  that  the  defendant  was 
entitled  to  a  verdict  on  both  the  special  pleae^ 
though  the  jury  did  not  find  that  the  pkun» 
tiff  wrongfully  absented  himself;  and  lastly  ^ 
that,  the  facts  stated  in  those  pleas  being 
proved,  the  plaintiff  was  not  entitled  toreeover 
on  the  count  for  work  and  labour. 

Assumpsit.  The  declaration  stated,  that 
in  consideration  that  the  plaintiff,  on  &c., 
at  the  request,  &c.  would  enter  into  the 
defendant's  employ  and  service,  to  wit^  in 
the  capacity  of  a  servant  in  husbandry,  and 
serve  him  in  that  capacity  for  a  certain 
time  then  understood  and  agreed  between 
them,  to  wit,  from  the  day  and  year  afore-*> 
said,  to  wit,  until  the  said  service  should 
be  determined,  to  wit,  by  due  and  reason- 
able notice  in  that  behalf  on  either  side,  at 
and  for  certain  reasonable  hire  and  waget» 
to  wit,  &c.,  the  defendant  undertook  and 
promised  the  plaintiff  to  retain  and  employ 
the  plaintiff  in  the  capacity  aforesaid,  upon 
the  terms  aforesaid,  and  pay,  &c.,  and  con- 
tinue him  in  such  service  until  it  should  be 
determined  by  due  and  reasonable  notice* 
Averment,  that  although  the  plaintiff,  to 
wit,  on  &c.,  did  enter  into  the  employ  of 
the  defendant,  &c*,  and  hath  always  firom 
the  commencement  thereof  been  ready  and 
willing  to  remain  and  continue  in  the  said 
service,  &o.,  and  during  all  the  time  afore« 
said  tendered  and  offered  himself  to  the 
defendant  in  such  service,  yet  the  defen- 
dant did  not  nor  would  continue  the  plain- 
tiff in  his  said  service,  but  on  the  contrary, 
on  &c.,  refused  to  continue  the  plaintiff  in 
his  service,  and  wrongfully  discharged  the 
plaintiff  without  any  previous  notice,  p^r 
guod  the  plaintiff  lost  wages,  to  wit,  20/., 
which  he  might  have  earned  in  the  defen- 
dant's service,  and  has  been  deprived  of 
divers  other  great  gains  and  profits,  &c. 

There  were  also  counts  for  work  and 
labour,  and  on  an  account  stated. 

Pleas— First,  non  assumpsit ;  seoond,  to 
the  first  count,  that  the  defendant  did  not 
refuse  to  continue  the  plaintiff  in  his  service, 
nor  did  the  defendant  discharge  the  plaintiff 
therefrom  modoetformd.  Third  plea,  to  the 
first  count,  that  before  the  discharge  of  the 
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pliiDtiff,  as  in  the  first  count  mentioned*  to 
wit,  ftc,  the  plaintiff,  as  such  servant,  &c., 
WIS  requested  and  commanded  by  the  defen- 
dant to  mow  and  reap  the  com  then  standing 
is  a  certain  field  of  the  defendant,  and  to 
oQDtnuQe  so  mowing  and  reaping  the  said 
field  until  the  hoar  of  eight  o'clock  in  the 
efoiing  of  the  said  day,  the  same  being  the 
uual  peziod  for  continuing  to  mow  com  at 
the  nid  time,  and  to  set  and  place  the  com 
10  mown  in  shocks  on  the  following  morning, 
md  then  it  became  and  was  the  duty  of  the 
aid  plaintiff  so  to  do,  of  which  &e  said 
plamtiff  then  had  notice ;  but  although  the 
plaintiff,  at  the  command  of  the  defendant, 
then  commenced  mowing  and  reaping  the 
laid  com,  and  continued  so  reaping  and 
nowing  the  same  for  a  portion  of  the  said 
day,  to  wit,  till  the  hour  of  four  in  the 
afternoon,  and  although  the  said  plaintiff 
might  and  could  have  continued  mowing 
and  reaping  the  corn  in  the  said  field,  yet 
the  said  plaintiff  neglected  and  refused  to 
cootimie  mowing  and  reaping  the  said  com 
ontQ  the  honr  of  eight  o'clock  in  the  even- 
ing,  sod  when  a  simdl  quantity  only  of  the 
said  com  was  reaped,  and  while  a  large 
portioo,  to  wit,  one-half  of  the  com  in  the 
field,  was  still  standing  unmown,  and  whilst 
a  long  time,  to  wit,  four  hours  of  the  said 
day  remained  unelapsed,  and  before  the  said 
faottr  of  eight  o'clock,  the  plaintiff  refused  to 
eoDtinue  mowing,  &c.,  and  wrongfully  and 
m  bieadi  of  his  said  duty  and  of  the  said 
command  of  the  said  defendant,  then  quitted 
sad  absented  himself  from  his  said  work, 
sod  left  the  corn  so  then  standing  in  the 
said  field,  and  then  refused  to  return  to  his 
Slid  work  of  mowing  and  reaping  the  said 
con,  wherefore  the  defendant  did  discharge 
the  plamtiff  from  his  said  service,  as  he  law- 
folly  might  for  the  cause  aforesaid.     Veri- 
fication.    Fourth  plea,  to  the  first  count, 
that  whilst  the  plaintiff  was  in  the  said  ser- 
vice of  the  defendant,  and  before,  &c.,  he, 
the  plaintiff,  was  a  person  so  hired  and  em- 
p^ed  as  sueh  servant  in  husbandry,  and 
the  pbdntiff,  so  being  such  servant  of  the 
<ie£endant,  did  before  his  discharge,  to  wit, 
&c.,aokwfally  quit  his  work  before  the  same 
vas  completed,  contrary  to  his  duty  as  such 
Krrant  in  husbandry,  and  in  breach  of  his 
nid  contract,  wherefore  the  defendant  aftev^ 
vards,  to  wit,  &c.,  made  his  complaint  on 
oath  before  John   Sladden,  Esq.,  one  of 


Her  Majesty's  Justices,  &c.,  and  the  said 
plaintiff  then  being  brought  before  the 
said  John  Sladden,  and  having  admitted 
the  troth  of  the  complaint,  and  that  he,  the 
plaintiff,  was  guilty  of  the  same,  he,  the 
said  John  Sladden,  did  then  and  there 
adjudge,  order  and  direct  that  the  plaintiff 
was  guilty  thereof,  and  that  he  should  be 
forthwith  discharged  from  the  said  service 
and  employment  of  the  defendant,  where* 
upon  the  defendant  did  discharge  the  plain- 
tiff from  his  said  service.  Verification. 
Fifth  plea,  as  to  so  much  of  the  second  count 
as  respects  the  sum  of  2L  5s.,  that  after  the 
accraing  of  the  causes  of  action,  he,  the  said 
defendant,  paid  to  the  plaintiff,  who  then 
accepted  and  received,  the  said  sum  of  2L  5s. 
in  fuU  satisfaction,  &c. 

Replication  to  the  third  and  fourth  pleas 
de  injurid,  and  nolle  prosequi  as  to  the  2L  5s. 

At  the  trial,  before  Lord  Denman,  C.J., 
at  the  Spring  Assizes  for  Kent,  1847,  it 
appeared  that  the  plaintiff  was  an  agricul- 
tural labourer,  and  was  hired  by  the  defen- 
dant at  Michaelmas  1845,  as  a  waggoner. 
No  precise  amount  of  wages  was  agreed 
on,  but  it  was  proved  that  10/.  lOs.  a  year 
was  a  reasonable  sum  for  wages  for  that 
class  of  servants  to  which  the  plaintiff  be- 
longed. On  the  Thursday  before  the  4th 
of  August  1846,  the  plaintiff  was  sent  with 
other  labourers  to  a  field  of  the  defendant's 
to  mow  wheat.  For  some  days  they  con- 
tinued  to  work  at  the  mowing  (according 
to  what  appeared  to  be  the  usual  course) 
until  half-past  six  in  the  evening ;  at  which 
time  they  had  an  allowance  of  strong 
beer,  and  then  they  desisted  from  mow* 
ing  and  proceeded  to  put  the  wheat  into 
shocks,  which  operation  they  continued  till 
eight  o'clock,  when  they  finally  left  off 
work  in  the  harvest  field,  and  the  plain- 
tiff then  proceeded  to  look  after  the  horses. 
On  the  4th  of  August  the  plaintiff  and  the 
other  labourers  were  at  three  or  four  o'clock 
told  by  the  bailiff,  that  they  were  not  to 
shock  the  wheat  till  the  next  moming. 
They  continued  to  work  till  half-past  six 
as  usual,  when  they  sent  for  their  beer,  and 
they  were  told  that  they  would  have  no 
more  till  the  com  was  carried.  They  then 
left  work  in  the  harvest  field,  instead  of 
continuing  to  mow  till  eight.  The  defen- 
dant said  nothing  that  evening,  though  he 
was  present  when  the  labourers  were  at 
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supper  at  eight  o'clock,  but  on  the  fol- 
lowing morning  he  told  them  he  had 
no  work  for  them,  and  on  that  day  they 
were  all  taken  before  a  magistrate,  and 
charged  with  absenting  themselves  from 
work  contrary  to  the  provisions  of  4  Geo.  4. 
c«  84.  They  admitted  that  they  were  guilty 
of  leaving  off  work  at  half-past  six  the  pre- 
vious evening,  and  the  magistrate  ordered 
them  to  be  discharged  from  their  employ 
and  to  forfeit  their  wages.  His  Lordship 
directed  the  jury,  that  the  absenting  of  the 
plaintiff  from  work  was  a  refusal  to  con- 
tinue working;  but  it  was  for  them  to 
say  under  the  third  plea  whether  the  defen- 
dant had  a  right  to  discharge  the  plaintiff 
on  this  ground,  and  also  whether  the  refusal 
of  the  beer  was  a  good  ground  for  the  plain- 
tiff absenting  himself;  and  that  the  same 
question  was  raised  on  the  fourth  plea, 
which  alleged  an  unlawful  leaving  of  the 
defendant's  service  by  the  plaintiff.  His 
Lordship  reserved  leave  to  the  plaintiff  to 
move  to  enter  a  nonsuit.  The  jury  found 
for  the  plaintiff,  damages  8/.  5a.  6d, 

In  Hilary  term — 

Shee,  Serj,  obtained  a  rule  nisi  for  a 
nonsuit,  or  for  leave  to  enter  a  verdict  on 
the  third  and  fourth  pleas,  or  for  a  new 
trial.     He  cited  Turner  v.  Mason  (1). 

Montagu  Chambers  and  Lush  shewed 
cause  (Jan.  20.) — First,  there  is  no  ground 
for  a  nonsuit,  as  the  contract  was  proved. 
The  hiring  was  general  according  to  the  evi- 
dence, though  that  might  be  in  point  of  law 
a  hiring  for  a  year — Faweett  v.  Cash  (2) ; 
and  it  is  averred  in  the  declaration  that  the 
plaintiff  was  entitled  to  reasonable  notice, 
which  was  a  question  for  the  jury  as  well  as 
what  was  reasonable  notice — fVilliams  v. 
Byrn  (3).  Besides,  the  plaintiff  is  clearly 
entitled  to  a  verdict  on  the  count  for  work 
and  labour.  Secondly,  as  to  entering  a 
verdict  for  the  defendant,  the  substance  of 
the  third  plea  is,  that  the  plaintiff  was  com- 
manded to  do  a  certain  act.  But  even  if  it 
be  taken  that  he  was  lawfully  commanded, 
still  it  appears  that  the  plaintiff  was  hired  as 
A  waggoner ;  was  he  bound  to  mow  or  reap 

(1)  14  Mee.  &  Wels.  112;  s.o.  14  Law  J.  Rep. 
(N.8.)  Exoli.  811. 

(2)  5  B.  &  Ad.  904;  a.  c.  3  Law  J.  Rap.  (n.b.) 
K.B.  lis. 

(8)  7  Ad.  &  El.  177 ;  a.  e.  6  Law  J.  Rep.  (11.8.) 
K.B.  230. 


at  all  ?  At  all  events,  was  he  bound  to  con- 
tinue reaping  till  the  time  specified  ?  No 
wilful  disobedience  is  alleged,  and  there- 
fore this  case  is  distinguishable  from  CaUo 
V.  Brouncker  (4)  and  Turner  v.  Mason, 
The  fourth  plea  in  founded  on  the  statutes 
5  Eliz.  c.  4.  and  4  Geo.  4.  c.  34.  s.  3 ;  and 
as  the  whole  plea  is  put  in  issue  by  the  repli- 
cation de  if^urid,  it  should  have  been  shewn 
that  an  offence  was  committed.  The  statute 
4  Geo.  4.  c.  34.  s.  3.  provides,  that  if 
any  servant  in  husbandry  (amongst  others) 
having  entered  into  service  with  any  person 
'shall  absent  himself  from  his  service  before 
the  term  of  his  contract,  a  Justice  of  the  Peace 
upon  complaint,  &c.  may  punish  the  offender 
by  abating  the  whole  or  any  part  of  his  wages, 
or  discharge  such  servant  from  the  service, 
but  the  magistrate  cannot  both  stop  a  ser- 
vant's wages  and  discharge  him ;  and  the  jury 
must  be  taken  to  have  found  that  the  plain- 
tiff did  not  unlawfully  absent  himself.  It 
is  evident  that  in  this  case  the  magistrate 
acted  as  a  peacemaker,  and  at  most  only 
decided  that  it  was  better  that  the  servant 
should  be  discharged,  leaving  the  question 
of  wages  open. 

[Coleridge,  J. — Was  not  this  decision  a 
judicial  determination  of  the  contract?] 

If  that  were  so,  still  this  action  is  not 
brought  for  wages  accruing  after  the  time  of 
the  discharge.  Besides,  the  plea  must  state 
all  the  facts  necessary  to  bring  the  case 
within  the  jurisdiction  of  the  magistrate ;  if 
that  jurisdiction  is  not  shewn,  the  adjudi- 
cation does  not  prove  the  plea,  and  if  the 
adjudication  is  bad  the  plea  is  bad.  It  may 
also  be  contended,  that  the  statute  4  Geo.  4. 
c.  84.  does  not  make  the  **  leaving  work*' 
such  a  misconduct  as  to  give  the  magistrate 
jurisdiction,  it  only  mentions  ''absenting 
from  service."  The  averment  that  the 
plaintiff  unlawfully  left  work  might  be  satia- 
fied  by  proof  that  the  plaintiff  left  work  for 
five  minutes  only— /n  re  Turner  (5). 

[CoLBRiDOE,  J. — That  would  be  a  quea- 
tion  for  the  magistrate  if  he  had  jurisdiction.] 

If  the  magistrate  had  not  jurisdiction, 
it  is  clear  that  there  was  no  such  wilful 
disobedience  as  to  entitle  the  defendant  to 
discharge  the  plaintiff.  It  was  not  proved 
that  the  lOL  10a.  was  fixed  as  the  amount 
of  wages  payable  at  the  end  of  the  year, 

(4)  4  Car.  &  Pay.  518. 

(5)  15  Lavr  J.  Rap.  (n.8.)  M.C.  140. 
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bat  it  was  given  by  the  jury  as  the  usual 
nte  of  wages. 

Shee^  Serj.  and  Ogle,  in  support  of  the 
rale. — First,  the  defendant  is  entitled  to  a 
nonsuit.  If  there  was  an  express  hiring  for 
t  year,  notice  is  out  of  the  question.  It  can- 
not be  that  a  yearly  contract  of  hiring  in 
the  case  of  agricultural  servants  can  be 
detennined  by  notice,  which  might  be  given 
JQst  before  harvest  time.  The  month's 
notice  or  month's  warning  in  the  case  of 
domestic  servants  is  matter  of  custom.  If 
so,  the  plaintiff  cannot  fall  back  on  the  count 
&r  work  and  labour — Cutter  v.  PoweU  (6).  • 
[CoLKRiDOE,  J. — It  would  appear  ihat 
the  conduct  of  the  plaintiff  was  submitted 
to  the  magistrate,  who  has  annexed  a  spe- 
cific penalty,  leaving  the  question  of  wages 
still  open.] 

[Patteson,  J. — It  is  contended,  on  the 
other  side,  that  the  magistrate  could  not 
both  discharge  the  servant  and  also  deprive 
him  of  his  right  to  wages.  Something  is  said 
incidentally  on  this  point  in  Lancaster  v. 
Greaves  (7).] 

If  the  magistrate  does  not  imprison  the 
ferrantjhemay  abate  the  whole  of  the  wages 
doe;  but  if  he  discharges  the  servant,  the 
common  law  itself  will  deprive  him  of  the 
wages.  /S]pafnv.^nu)//(8)isinpoint.  Then, 
the  third  plea  is  said  to  involve  a  mixed 
qoestion  of  law  and  of  fact,  which  ought  to 
have  been  left  to  the  jury,  and  might  have 
been  found  in  the  same  way  as  it  has  been 
decided ;  but  it  is  submitted  that  it  is  solely 
a  question  of  law.     The  plaintiff  insisted 
on  a  customary  allowance  of  beer,  but  no 
eastern  was  proved ;  and  then  the  only  point 
was,  whether  this  was  a  lawful  order,  dis- 
obedience of  which  justified  dismissal.  It  is 
conceded  on  the  other  side  that  wilful  dis- 
obedience is  sufficient  to  justify  the  dismissal 
—Tnruer  v.  Mason,     As  to  itie  fourth  plea, 
it  it  said  that  this  plea. being  under  the 
itatnte  is  not  supported  by  the  adjudication. 
[WiGBTHAN,  J. — There  is  no  question  as 
to  tbe  validity  of  the  adjudication,-  but  only 
wbether  the  plea  was  proved.] 

Tbe  adjudication  proves  the  latter  part  of 
tbe  fbordi  plea,  and  the  evidence  which 

(S)  2  Smith'!  Uading  Cases,  I. 

(7)  9  B.  &  C.  628  ;  i. c.  7  Uw  J.  Rep.  M.C.  116. 

(8)  2  Stark.  N.P.C.  256. 


proves  the  third  plea  proves  the  remainder 
of  the  fourth.  The  fact  of  a  charge  being 
made  is  all  that  is  necessary  to  give  the 
magistrate  jurisdiction  to  discharge  the  ser- 
vant; and  there  is  no  necessity  that  the  facts 
stated  in  the  complaint  should  be  alleged  or 
proved. 

Cur.  adv,  vuU, 

The  judgment  of  the  Court  was  now 
(Feb.  26)  delivered  by— 

Coleridge,  J. — The  plaintiff  in  the  first 
count   declared    on  a  special  contract  of 
hiring,  determinable  on  reasonable  notice, 
and  alleged  a  breach  in  discharging  him 
without  such   notice.      The  proof  was  a 
general  hiring  as  an  agricultural  labourer, 
a  waggoner.     That  is  in  law  a  hiring  for  a 
year,  and  not  determinable  at  any  time  on 
reasonable  notice.    This  is  a  fatal  variance, 
and  the  defendant  is  entitled  to  a  verdict  on 
the  plea  of  n'on  assumpsit  so  far  as  regards 
the  first  count.     There  was  also  a  traverse 
of  the  discharge,  on  which  the  plaintiff  is 
entitled  to  retain  the  verdict.     But  there 
were  two  special  pleas  to  this  count :  one 
(the  third  plea)  stating  a  discharge  by  the 
defendant  for  disobedience  of  orders,  in  not 
working  during  harvest  till  eight  o'clock  at 
night ;  the  other  (the  fourth  plea)  stating 
that  the  plaintiff  quitted  his  work,  and  a 
discharge  by  the  magistrates  under  4  Oeo.  4. 
c.  34.  8.  3.     There  was  also  a  count  for 
work  and  labour,  to  which  the  only  plea 
was  non  assumpsit,  on  which  the  plaintiff 
had  a  verdict.     The  plaintiff  had  a  verdict 
on  the  special  pleas,  but  leave  was  given 
to  enter  a  verdict  for  the  defendant  on  them. 
It  is  necessary  to  consider  those  pleas  and 
the  evidence  with  regard  to  them,  not  only 
on  account  of  costs,  but  because  the  facts 
proved  essentially  affect  the  plaintiff's  right 
to  retain  his   verdict  on   Uie    indebitatus 
count  The  hiring  was  for  10/.  10s.  for  the 
year ;  no  part  of  the  wages  being  due  till 
the  end  of  the  year.     The  discharge  was  at 
the  end  of  ten  months.    If  the  plaintiff  had 
been  guilty  of  disobedience  of  orders  and 
of  unlawfully  absenting  himself  from  his 
work,  so  as  to  justify  that  discharge,  (as- 
suming the  defendant  could  have  discharg- 
ed the  plaintiff,)  then,  no  wages  being  due, 
the  plaintiff  was  entitled  to  nothing,  and 
the  indebitatus  count  cannot  be  sustained. 
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If,  on  the  other  hand,  the  discharge  was 
not  justifiable,  then  the  plaintiff  was  at 
liber^  to  treat  that  discharge  as  a  rescind* 
ing  of  the  contract  by  the  defendant,  and  to 
adopt  that  rescinding  and  sue  for  wages  pro 
raid  up  to  the  time  of  the  unjustifiable 
discharge,  and  so  to  retain  his  verdict  on 
the  indebitatus  count.  We  do  not  think 
it  necessary  to  go  through  the  authorities 
which  establish  this  view  of  the  law  ;  they 
will  be  found  collected  in  Mr.  Smith's 
Leading  Casei^  vol.  2,  p.  1,  in  the  notes  to 
the  case  of  Cutter  v.  PowelL 

The  discharge  in  this  case  was  not  directly 
by  the  master  (the  defendant),  but  by  a 
magistrate,  under  the  statute  4  Geo.  4,  on  the 
complaint  of  the  master.  But  we  are  of 
opinion  that  it  is  sufficiently  the  act  of  the 
defendant  to  entitle  him  to  a  verdict  on  the 
third  plea,  supposing  the  alleged  misconduct 
of  the  plaintiff  to  be  established,  and  also 
to  entitle  him  to  a  verdict  on  the  plea  of 
non  assumpsit  to  the  indebitatus  count,  on 
the  like  supposition,  because,  in  that  case, 
he  never  was  indebted  to  the  plaintiff  at  all. 
It  was  contended^  that  the  only  material 
part  of  the  fourth  plea  is  the  discharge  by 
the  magistrate,  and  that  the  alleged  mis- 
conduct stated  in  the  plea  by  way  of  induce- 
ment  was  not  put  in  issue  by  the  replica- 
tion, for  that  the  magistrate  may  have  dis- 
charged the  plaintiff  on  other  grounds,  as 
by  way  of  settling  the  dispute  in  an  equit- 
able way,  and  so  leaving  the  question  of 
right  to  wages  pro  ratd  untouched.  But 
on  reference  to  the  statute,  it  will  be  found 
that  the  magistrate  has  no  jurisdiction  to 
discharge  unless  it  shall  appear  to  him  that 
the  servant  "  shall  not  have  fulfiUed  such 
contract,  or  hath  been  guilty  of  any  such 
misconduct  or  misdemeanour  as  aforesaid." 
So  that  the  question  on  the  two  special 
pleas,  and  also  on  the  plea  of  non  assumpsit 
to  the  indebitatus  count,  ultimately  depends 
on  the  facts,  whether  they  do,  or  do  not, 
establish  such  misconduct  of  the  plaintiff 
as  justified  his  being  discharged. 

The  plaintiff  was  engaged  as  a  waggoner, 
but  during  the  harvest  worked  in  the  field 
generally ;  and  we  think  it  must  be  taken 
as  part  of  the  contract  that  he  should  so  do» 
The  practice  was  during  harvest  to  work 
till  eight  o'clock  in  the  evening.  The  plain- 
tiff refused  to  woric  till  that  hour,  not  bm 


being  an  unreasonable  hour,  o^  as  not  bdng 
within  the  terms  of  his  contract,  but  because 
strong  beer  of  good  quality  was  not  allowed 
to  him,  according  to  a  custom  which  he 
alleged  to  exist,  tibe  beer  supplied  being,  as 
he  contended,  very  bad  small  beer,  not  so 
good  as  water.  This  supposed  custom  the 
plaintiff  wholly  failed  to  establish  by  evi- 
dence, and  his  desertion  of  his  work  was 
left  without  justification.  The  defendant, 
therefore,  had  a  right  to  discharge  him,  and 
must  be  taken  to  have  exercised  that  right 
by  ordering  him  not  to  return,  taking  him 
before  a  magistrate,  and  acquiescing  in  the 
magistrate's  order  of  discbarge. 

The  jury,  indeed,  negatived  the  wrong* 
ful  absence  of  the  plaintiff  from  his  work ; 
but  their  opinion  on  that  point  cannot  do 
away  the  effect  of  these  facts,  which  are 
stated  in  the  plea  and  were  clearly  proved. 
It  follows  that  the  plaintiff  cannot  recover 
for  the  time  of  his  actual  service  on  the  tf»- 
dMtatus  count,  as  he  was  bound  to  give 
a  whole  year's  service  before  claiming  any 
Wages,  and  broke  his  contract  by  leaving 
that  service  before  the  year's  end. 

Rule  absolute  to  enter  a  verdict 
for  the  defendant  on  all  the 
issues  except  the  second. 


1847 
Dec 


17.     1 
.8.    J 


THE  QUEEM  9.  THE   MAYOR  OF 
DOVER. 


Mandamus,  Return  to — Particularity. 

A  wrii  of  mandamus^  in  setting  forth  the 
title  and  fuaUficatien  of  L,  to  have  his  namte 
inserted  in  the  burgess  roll,  alleged,  inter 
alia,  tit  the  terms  of  the  statute  5  4*  6  WilL  4. 
e.  76.  s,  9,  that  he  had  paid  €dl  such  rates 
(including  therein  all  borough  rates  directed 
to  be  paid  under  the  provisions  of  that  act,  J 
as  had  become  payable  by  him.  The  return 
traversed  this  alleg€Uion  in  its  terms  :^^ 
Held,  on  demurrer,  that  the  return  was 
good. 

[For  the  report  of  the  above  caae,  see 
17  Law  J.  Rep.  (n.s.)  M.C.  p.  76.] 
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1847 
Dec 


47.     1 
.29.  J 


NBT^TON  0.  BANKS. 


Error — Co»U — Court  of  Requests — Sug^ 
geiiion. 

By  a  court  of  requests  act  it  was  provided 
that  a  plaintiff  suing  in  any  of  the  courts  at 
B'estminsterf  for  a  cause  of  action  recover^' 
able  in  the  court  of  requests,  should  not  be 
entitled  to  any  costs  if  he  succeeded : — Heldt 
M  error  brought  on  a  judgment  in  the  Court 
$/ Queen* s  Bench  for  debt  and  costs,  the  fact 
tf  the  defendant  being  resident  within  the 
jwisdietion  of  and  liable  to  be  sued  in  the 
cowrt  of  requests  being  assigned  as  error, 
snd  the  plea  being  in  nullo  est  erratum, 
that  the  judgment,  so  far  as  regarded  the 
costs,  was  erroneous. 

Error  coram  nobis.  The  error  assigned 
was,  that  the  record  and  proceedings  were 
erroneoos  in  this,  that  judgment  had  heen 
entered  for  deht  and  costs,  whereas  the 
plaintiff  in  error  (the  defendant  helow),  at 
the  time  when  the  action  was  hrought, 
resided  within  the  jurisdiction  of  the  court 
of  requests  for  the  western  division  of  the 
hoodred  of  Brixton,  and  was  liahle  to  be 
sued  in  that  court.     Joinder  in  error. 

Newton,  the  plaintiff  in  error,  in  person. 
— The  Court  of  Requests  for  the  western 
division  of  the  hundred  of  Brixton  is  esta- 
blished by  Stat.  46  Geo.  3.  c.  Ixxxviii., 
and  by  the  1 4th  section  of  that  act  a  plain- 
tiff Miing  in  any  of  the  courts  at  West- 
minster for  a  debt  recoverable  in  the  above 
cooit  of  requests,  shall  not  by  reason  of 
»  ferdict  for  him  be  entitled  to  any  costs 
vbtsoever.  The  judgment  as  to  costs  is 
tbeieibre  erroneous,  and  will  be  reversed 
on  emr^Todd  v.  Vodd^l),  Baddley  v. 
Oliver  (2),  where  the  Court  interfered  after 
execution ;  and  Cassidy  v.  Stewart  (3)  is  an 
uthoEity  that  the  Court  will  only  look  to 
tlie  time  at  which  the  proceedings  are  com- 
ifienced. 

[Patteson,  J. — My  only  difficulty  is 
^  assigning  as  a  £ict  something  which 
^ectt  the  judgment  alone.] 

[CoLEBiOGE,  J.»-If  you  had  entered  a 

(1)  1  Bli.  N.S.  639. 

(«)  1  Cr.  &  M.  219  i  a.  o.  2  Law  J.  Rep.  (n.8.) 
Eich.76. 

(3)  3  Mu.  U  Gr.  575 ;  s.  c.  10  Law  J.  Rep. 
(^.i.)C.P.57. 
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suggestion  to  deprive  the  plaintiff  of  costs, 
and  judgment  had  been  given  for  costs  in 
spite  of  the  suggestion,  you  then  might 
have  raised  the  question  on  the  record.] 

Such  a  suggestion  can,  after  verdict,  only 
be  entered  by  leave  of  the  Court,  and  a 
Judge  on  circuit  has  no  power  to  grant 
leave — Baddley  v.  Oliver,  To  make  the 
judgment  for  costs  erroneous,  it  is  enough 
that  the  privilege  of  the  plaintiff  in  error 
existed  at  the  time  of  the  commencement 
of  the  suit — Hamley  v.  Hutton  (4).  This 
is  similar  to  the  case  of  an  infant ;  and  in 
the  case  of  a  member  of  parliament  the 
privilege  may  have  accrued  pending  the 
proceedings. 

Hoggins,  contra. — The  assignment  is,  that 
the  record  and  proceedings  are  erroneous,  be- 
cause the  defendant  resided  within  the  juris- 
diction of  the  court  of  requests  ;  but  how 
does  that  fact  appear  on  the  record  at  all  ? 
A  new  fact  cannot  be  assigned  for  error ;  and 
the  only  question  appearing  on  the  record 
is,  whether  there  is  a  cause  of  action  on  the 
record. 

[Coleridge,  J.  —  The  answer  you  give 
might  be  given  in  every  case  in  which  in- 
fancy is  assigned  as  error.] 

But  it  is  assigned  in  respect  of  some 
matter  appearing  on  the  record. 

[Patteson,  J. — There  are  many  cases 
in  which  error  may  be  assigned,  in  respect 
of  something  not  appearing  on  the  record. 
For  example,  in  the  case  of  outlawry,  it  is 
assigned  as  a  ifact,  that  the  party  was  beyond 
seas.  The  statute,  here,  makes  no  par- 
ticular provision  for  depriving  the  plaintiff 
of  costs.] 

[Coleridge,  J. — If  there  is  anything  in 
your  objection,  it  might  be  made  the  ground 
of  setting  aside  the  writ  of  error.] 

[WiGHTMAN,  J. — There  is  also  this  fur- 
ther difficulty :  you  might  have  traversed 
the  fact  of  the  defendant  residing  within  the 
particular  district,  but  you  have  joined  in 
error.  In  the  common  case  of  a  writ  of  error 
to  reverse  an  outlawry,  if  the  defendant  in 
error  chooses  to  say,  in  nullo  est  erratum, 
he  confesses  the  facts.  Those  facts  being 
before  the  Court,  the  question  is,  whether 
the  judgment  for  costs  is  right  or  wrong.] 

The  defendant  cannot  do  that  by  writ  of 
error  which  he  ought  to  have  done  by  sug- 
gestion. 

(4)  5  Dowl.  P.O.  S32. 
T 
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[WiGHTMAN,  J. — I  do  not  think  that  you 
can  get  over  the  cases  of  infancy  or  outlawry, 
or  the  case  of  a  married  woman.  As  far  as 
the  judgment  is  concerned,  that  is  a  matter 
connected  with  the  record.  The  defendant 
in  error  has  joined  issue,  saying  in  nullo  est 
erratum.  There  is  error  on  the  record,al  though 
it  is  shewn  to  be  there  by  new  matter.] 

Per  Curiam — 

Judgment  reversed,  as  to  the  costs. 


1848 
Jan 
Feb 


i48.     ") 
.21;   V 
K  26.  } 


PYE  V.  MUMFORD. 


Pleading^2  ^  3  Will.  4.  c.  71.  «.  5,  7. 
— Prescription — Life  Estate. 

Where  a  defendant  pleads  an  enjoyment 
of  an  easement  as  of  right  for  thirty  years, 
under  2^3  Will.  4.  c.  71.  and  the  plaintiff 
relies  on  the  existence  of  a  life  estate,  or  any 
of  the  other  portions  of  time  which,  by  sec- 
tion 7,  are  to  be  excluded  from  the  compu- 
tation of  the  thirty  years,  not  being  incon- 
sistent with  the  actual  fact  of  enjoyment,  he 
is  bound,  under  the  5th  section  of  the  above 
statute,  to  plead  such  life  estate,  ^'c.  spe- 
cially. 

Trespass  for  breaking  and  entering  a 
close  of  the  plaintiff,  called  Lavenham  Hill 
Green,  and  laying  large  quantities  of  dung, 
soil,  and  rubbish  upon  it,  &c. 

Fifth  plea,  —  that  the  defendant,  long 
before  and  at  the  said  time  when,  &c.  was 
and  still  is  seised  in  his  demesne  as  of  fee 
of  and  in  a  certain  farm  and  divers,  to  wit, 
500  acres  of  land,  contiguous  and  near  to 
the  said  close  in  which,  &c.,  and  that  the 
defendant  and  those  whose  estate  he  has, 
for  thirty  years  next  before  the  commence- 
ment of  the  suit  have  continually  had  and 
enjoyed  as  of  right  and  without  interrup* 
tion,  and  have  been  used  and  accustomed 
to  have  and  enjoy  as  of  right  and  without 
interruption,  and  the  defendant  still  of  right 
ought  to  have  for  himself  and  themselves, 
his  and  their  tenants  and  farmers,  occupiers 
of  the  said  farm  and  lands,  with  the  appur- 
tenances, for  the  necessary  and  efficient  cul- 
tivation and  manuring  the  same,  as  to  the 
said  messuages,  8cc.  belonging  and  apper- 
taining,  the  right  and .  privilege  in  every 


year,  and  at  all  times  of  the  year,  of  enter- 
ing into  and  upon  the  said  close  in  which, 
&c.  to  cart  and  carry  all  the  muck,  dung, 
&c.  made,  arising,  and  accruing  in  and  upon 
the  said  messuages,  &c.  into  and  upon  some 
certain  small  and  reasonable  portion  of  the 
said  close  in  which,  &c.,  to  wit,  &c.  neces- 
sary and  fit  for  the  purpose  of  intermixing 
thereon  such  muck,  dung,  &c.  and  of  mak- 
ing manure  thereof,  and  of  continuing  such 
muck,  dung,  &c.  thereon  until  the  same 
was  mixed  and  rolled  together  and  formed 
into  manure,  and  had  become  in  a  fit  and 
proper  state  to  be  carried,  and  of  carrying 
the  same  from  and  off  the  said  close  in 
which,  &c.  to  be  put,  placed,  and  spread 
upon  and  over  the  said  farm,  &c.  of  the 
defendant.  The  plea  then  justified  the 
alleged  trespasses  in  exercise  of  this  right. 
Verification. 

The  replication  to  this  plea  traversed  in 
its  terms  the  right  alleged  in  the  plea;  and 
issue  was  joined  thereon. 

The  cause  was  tried,  at  the  Spring  Assizes 
for  Suffolk,  1847,  when  the  plaintiff  had 
a  verdict  on  all  the  issues,  with  nominal 
damages,  leave  being  reserved  to  the  defen- 
dant to  move  to  enter  a  verdict  on  the  last 
issue.  It  appeared  on  the  evidence  that 
the  plaintiff  was  lord  of  the  manor  of 
Lavenham,  in  Suffolk,  and  that  the  close 
in  question  was  part  of  the  waste  of  the 
manor,  adjoining  a  farm  of  the  defendant. 
The  defendant  proved  the  enjoyment,  as 
alleged  in  the  plea,  for  the  space  of  thirty 
years  next  before  the  commencement  of 
the  action.  But  it  appeared  that  by  a 
settlement  of  the  19th  of  February  1813, 
the  manor  was  limited  to  Emily  Pye  for 
life,  with  remainder  to  James  Pye  for  life, 
with  remainders  ovef.  In  1839  Emily  Pye 
died,  leaving  James  Pye  surviving,  who 
died  on  the  25th  of  February  1845.  The 
period  of  enjoyment  proved  included  the 
period  between  1813  and  1845 ;  but  if  this 
interval  was  excluded,  the  period  proved 
did  not  amount  to  thirty  years.  The  plaintiff* 
contended  that  on  the  last  issue  he  was 
entitled  to  rely  on  the  duration  of  the  life 
estates  as  defeating  the  right  claimed.  The 
defendant  objected  that  such  life  estates 
ought  to  have  been  specially  replied. 

A  rule  nisit  to  enter  the  verdict  for  the 
defendant  on  the  last  issue,  having  been 
obtained, — 
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Byles,  Serj,  and  O^M alley  shewed  cause 
(Jan.  21.)— This  case  depends  on  the  pro- 
per oonstrucdon  to  be  given  to  2  &  3  Will.  4. 
c.  71.  The  defendant  relies  on  section  5,  the 
plaintiff  on  section  7.  of  that  act.     By  the 
7th  section  it  is  expressly  provided,  that  the 
time  during  which   any  person  otherwise 
capable  of  resisting  any  claim,   shall  be 
tenant  for  life,  is  to  be  excluded  in  com- 
puting the  prescribed  periods ;  but  it  is  said 
that  section  5.  requires  such  an  answer  to 
be  specially  pleaded,  and  the  words  of  that 
claose  relied  on  are  "  if  the  other  party  shall 
intend  to  rely  on  any  proviso,  exception, 
incapacity,  disability,  contract,  agreement, 
or  other  matter  hereinbefore  mentioned,  or 
on  any  cause  or  matter  of  fact,  or  of  law, 
not  inconsistent  with  the  simple  fact  of  en- 
jojment,  the  same  shall  be  specially  alleged 
and  set  forth   in  answer  to   the  allegation 
of  the  party  claiming,  and  shall  not  be  re- 
ceiied  in  evidence  on  any  general  traverse 
or  denial  of  such  allegation."     Now  the 
excepted  periods  mentioned  in  section  7. 
cannot  be  said  to  be  hereinbefore  mentioned 
without  doing  violence  to  the  language  of 
the  act. 

[Lord  Dbnman,  C.J. — Has  the  parlia- 
mentary roll  been  examined,  to  see  if  this 
word  is  correct  ?] 

It  has  not :  but  assuming  it  to  be  so, 
the  effect  of  giving  the  construction  con- 
tended for  by  the  defendant  will  be  that 
a  life  estate  is  not  excluded  in  computing 
the  thiity  years,  contrary  to  the  express 
proriso  of  section  7.  The  words  of  sec- 
tion 5.  may  receive  a  reasonable  construc- 
tion. Suppose  before  more  than  thirty  years 
^0  there  had  been  a  licence,  that  would 
not  be  inconsistent  with  the  simple  fact  of 
enjoyment,  and  must  be  pleaded — Tickle  v. 
Brown  {l\  BeaaUy  v.  Clarke  (2)  \  so  an 
interruption  within  section  4.  must  be  re- 
plied— Clayton  V.  Corhy(Z\  which  is  quite 
consistent  with  the  present  argument  of  the 
plaintiff;  for  it  only  decides  that  the  thirty 
^ears  to  give  a  right  may  be  made  up  partly 
f'f  the  time  previous  to,  and  partly  of  the 
time  since,  the  existence  of  a  life  estate.    No 

(1)  4  Ad.  &  EL  S69 ;  b.  e.  5  Law  J.  Rep.  (n.s.) 
K.b.  us. 

(2)  2  Biag.  N.C.  705  ;  s.  c.  5  Law  J.  Rep.  (n.s.) 
CP.  28). 

3)  2Q.B.Rep.813;  a.c  11  Law  J.  Ron.  (n.s.) 


doubt  the  Court  there  threw  out  some  ex- 
pressions which  will  be  relied  on  as  an 
authority  that  the  life  estate  roust  be  spe- 
cially replied,  but  these  dicta  are  merely 
extra-judicial. 

[Lord  Denhan,  C.J. — How  is  a  defen- 
dant who  has  a  mere  easement  to  know 
what  the  course  of  the  plaintiff's  title  has 
been,  so  as  to  be  able  to  meet  it  by  evi- 
dence ?] 

[WiGHTMAN,  J. — What  state  of  things 
applies  to  the  words  "incapacity  or  dis- 
ability" ?     Need  idiotcy  be  replied  ?] 

No;  for  it  is  not  ''hereinbefore  men- 
tioned." 

[Coleridge,  J. — Those  words  may  be 
confined  to  "  other  matter"  :  it  would  not 
be  necessary  to  use  words  of  reference  with 
respect  to  matters  specifically  mentioned  in 
the  same  section.] 

Such  a  replication  as  is  contended  for  by 
the  defendant  would  not  be  good,  as  it  would 
not  confess  such  an  enjoyment  for  thirty 
years  as  is  alleged  in  the  plea,  i.  e.  thirty 
years  irrespective  of  any  life  estate,  and  the 
defendant  by  his  rejoinder  would  depart 
from  his  plea. 

[WiGHTMAN,  J. — The  plaintiff  would  ad- 
mit an  enjoyment,  in  fact,  for  thirty  years, 
but  reply  that  there  was  a  life  estate  in 
existence  during  part  of  those  thirty  years : 
then  the  defendant  by  his  rejoinder  alleges 
thirty  years'  enjoyment,  such  as  will  sup- 
port the  right  alleged  in  his  plea.  Until 
replication,  the  plea  may  mean  either  thirty 
years  absolutely,  or  thirty  years  exclusive 
of  the  life  estate,  and  the  replication  fixes 
which  of  these  meanings  is  to  be  adopted. 
There  would  be  no  departure.] 

Onley  v.  Gardiner  (4)  is  decisive  to  shew 
that  the  years  during  which  the  life  estate 
subsisted  are  to  be  considered  as  struck  out 
in  reckoning  the  thirty  years  next  before 
the  commencement  of  the  suit. 

[Patteson,  J. — According  to  your  argu- 
ment, a  replication  such  as  suggested  would 
have  been  bad  as  amounting  to  an  argu- 
mentative denial  that  the  user  was  of  right. 
It  does  not  appear  that  this  point  was  taken 
in  Wright  v.  Williams  (5).] 

There  is  no  more  necessity  for  a  special 

(4)  4  Mee.  &  Wela.  496 ;  s. c.  8  Law  J.  Rep.  (  n.s. ) 
£zch.  102. 

(5)  I  Ibid.  77 ;  a,  c.  5  Law  J.  Rep.  (N.si.)  Ezch. 
107. 
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replication  in  cases  within  the  7th  section 
than  in  cases  under  the  4th  section.  It 
would  not  he  necessary  to  reply  specially 
that  the  lands  were  in  possession  of  a  tenant 
during  any  part  of  the  time  —  Kinhch  v. 
Neville  (6),  Bright  v.  fValker  (7). 

[ WiGHTMAN,  J. — In  what  cases  do  you 
say  that  a  special  replication  is  necessary  ?] 

In  the  case  of  a  special  agreement  or 
interruption.  Several  instances  are  given  in 
Tickle  V.  Brown. 

Biggs  Andrews  and  Worlledge,  in  support 
of  the  rule. — The  argument  for  the  defen- 
dant must  go  to  the  extent  of  shewing  that 
it  is  impossible  to  reply  a  life  estate, 
idiotcy,  coverture,  br  any  other  matter 
which  would  defeat  the  right  claimed  under 
the  statute,  and  yet  the  words  of  the  statute 
distinctly  require  it.  The  thirty  years  in 
the  plea  may  mean  either  the  thirty  years 
immediately  before  the  commencement  of 
the  suit,  or  if  there  is  a  life  estate  it  may 
mean  thirty  years  exclusive  of  the  life  estate. 
The  7th  section  provides,  that  the  time 
during  which  any  person,  otherwise  capa- 
ble of  resisting  any  claim  to  any  of  the 
matters  before  mentioned  shall  have  been 
or  shall  be  an  infant,  &c.,  or  tenant  for  life, 
shall  be  excluded  in  the  computation  of  the 
periods  hereinbefore  mentioned.  But  such 
a  tenancy  for  life  is  an  incapacity  within 
the  meaning  of  the  5th  section ;  and,  at  all 
events,  it  is  a  matter  of  fact  not  inconsistent 
with  the  simple  fact  of  enjoyment.  The 
defendant  cannot  know  of  the  existence  of 
the  life  estate,  and  only  relies  on  the  actual 
fact  of  enjoyment. 

[WiGHTMAN,  J. — Your  argument  would 
equally  apply  to  a  lease  for  years.  Suppose 
a  party  pleads  twenty  years*  enjoyment  as 
of  right,  and  the  evidence  is  that  for  fifteen 
years  the  land  was  in  lease,  and  the  landlord 
knew  nothing  of  the  enjoyment,  or  had 
directed  the  tenant  to  prevent  the  user:  it 
may  be  important  to  consider  this,  as  it  was 
held,  in  Tickle  v.  Brown,  to  be  only  neces- 
sary to  reply  specially  matters  covering  the 
whole  time  of  enjoyment.] 

The  act  of  parliament  no  doubt  says,  in 
one  section,  that  the  time  during  which 
a  party  otherwise  capable   of  resisting  a 

(6)  6  Mm.  &  Wels.  795 ;  a.  c.  10  Uw  J.  Rep. 
(n.8.)  Exch.  2^8. 

(7)  ICr.  M.&R.  211;  s.c.d  Law  J.  Rep.(M.s.) 
Excb.  250. 


claim  shall  be  tenant  for  life,  &c.  is  to  be  ex- 
cluded from  the  computation  of  the  period ; 
but  in  the  other  section,  it  says,  that  the 
facts  shall  be  pleaded.  The  clauses  must 
be  read  together.  The  word  "  hereinbefore" 
must  be  read  "  herein" — Bengough  v.  Ed- 
ridge  {S),  The  whole  point  was,  in  fact, 
involved  in  Clayton  v.  Corby.  The  thirty 
years  may  mean  either  of  two  periods. 
In  Wright  v.  WilUams  the  plea  was  held 
bad  on  a  different  ground,  and  the  replica- 
tion was  also  held  bad. 

[Patteson,  J. — The  decision  in  Clayton 
V.  Corhy  may,  at  all  events,  amount  to  this, 
^2X  frimd facie  the  words  "thirty  years" 
must  be  taken  in  their  plain  and  ordinary 
meaning.  If  the  plaintiff  has  the  option  of 
treating  them  in  their  ordinary  sense,  or  as 
thirty  years,  exclusive  of  the  time  men- 
tioned in  the  act,  he  may  traverse :  but  you 
contend  he  cannot  do  that] 

If  he  could,  every  sort  of  evidence  would 
be  given  at  the  trial,  for  which  the  opposite 
party  were  unprepared. 

[WiGHTMAN,  J.— A  replication  such  as 
you  suggest  should,  as  it  seems  to  me,  go 
on  to  say  that  there  was  no  thirty  years' 
enjoyment  exclusive  of  the  tenancy  for  life, 
by  special  traverse  or  otherwise,  so  as  to 
exclude  any  thirty  years— unexceptionable 
years.  According  to  your  argument,  the 
particular  thirty  years  is  immaterial.  I  put 
that  to  shew  that  it  may  come  to  a  traverse 
after  all.] 

The  consent  given  in  Tickle  v.  Brown 
was  equally  within  the  terms  of  the  act. 

[WiGHTMAN,  J. — A  licence  is  not  only 
not  inconsistent  with  the  simple  fact  of  en- 
joyment, but  accounts  for  it.] 

[Patteson,  J. — The  question  comes  to 
this,  whether  the  life  estate  is  an  answer  to 
the  plea,  or  is  only  an  element  in  the  com- 
putation of  time  necessary  for  the  proof  of 
the  plea.] 

But  if  under  the  7th  section  it  is  set  up 
at  all,  the  5th  section  renders  it  necessary 
that  it  should  be  replied  specially.  Prima 
facie,  the  plea  must  be  taken  to  mean  thirty 
years  immediately  before  the  action.  If  a 
life  estate  were  replied,  the  rejoinder  would 
either  traverse  the  life  estate  or  shew  an* 
other  thirty  years,  and  the  question  would 
be  raised  by  the  surrejoinder.     Here  one 

(8)  1  Sim.  173, 263,  267  ;  s.  c.  5  Law  J.  Hep. 
Chanc.  113. 
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party  relies  on  one  section  of  an  act,  and  the 
other  on  another  section :  the  party  who  re- 
lics oa  the  subsequent  section  must  plead  it. 
It  is  clear  that  the  7th  section  virtually  says, 
that  under  certain  circumstances  **  thirty 
Tears"  shall  have  a  different  meaning  from 
their  ordinary  meaning.  It  would  be  neces- 
nnr  to  reply  specially  a  tenancy  for  years 
-Tkibwk  V.  Gibson  (9). 

Cur.  adv,  vult. 

The  judgment  of  the  Court  was  now 
(Feb.  26)  delivered  by— 

Coleridge,  J. — This  was  an  action  of 
tiespass  quare  elausum  fregU,     The  defen- 
daat  pleaded  the  enjoyment  of  a  right  on 
the  land  for  thirty  years,  under  the  1st 
section  of  2  &  8  Will.  4.  c.  71 .    The  plain- 
^t  by  his  replication,  traversed  the  enjoy- 
ment.   On  the  trial  the  defendant  proved 
the  enjoyment  for  thirty  years  next  before 
the  action ;  in  answer  to  which  the  plaintiff 
pTOTcd  that  during  part  of    those  thirty 
years  the  land  had  been  held  by  a  tenant 
ibr  life.    The  question  in   the  cause  is, 
whether  the  plaintiff  was  at  liberty  to  do  so, 
or  whether  he  ought  to  have  replied  that 
f»t  specially.     By  section  7.  it  is  plain 
that  the  time  during  which  the  tenancy  for 
life  subsisted  is  to  be  left  out  in  computing 
the  thirty  years;  and  the  defendant,  if  the 
point  be  properly  raised  by  the  pleadings, 
must  shew  an  enjoyment  for  thirty  years 
exclusive  of  that  time,  either  subsequent  to 
that  time,  or  partly  prior  and  partly  subse- 
quent.    This  was  established  in  Clayton 
▼.  Cor^jr.     Whether  the  point  was  properly 
nised  depends  on  the  5th  section,  which 
f^iMts— [His  Lordship  read  the  section]. — 
Now,  the  tenancy  for  liSfe  is  clearly  a  matter  of 
^  not  inconsistent  with  the  simple  fact  of 
enjoyment;  and,  therefore,  if  it  be  an  answer 
to  the  defendant's  plea,  it  is  plain  that,  by 
the  express  words  of  the  5th  section,  it 
ooght  to  be  replied,  and  cannot  be  received 
in  evidence  on  the  traverse  taken.   Whether 
It  be  an  answer  to  the  plea  depends  upon 
^  sense  in  which  that  plea  is  to  be  read ; 
if  the  plea  asserts  thirty  years'  enjoyment 
computed,  as  the  7th  section  directs,  that  is, 
exclusive  of  tenancies  for  life,  &c.,  then  the 
statement  of  a  tenancy  for  life  would  obvi- 

\^)  12  Me«.  &  WeU.  18;  ».  c.  13  Law  J.   Ken. 
■  X.8.;  Exch.  2. 


ously  be  no  answer  to  the  plea,  for  the  plea 
has  already  excluded  the  time  of  such 
tenancy.  The  plaintiff,  in  such  case,  could 
not  rely  on  the  tenancy  for  life,  and  there- 
fore need  not  and  could  not  reply  it.  If,  on 
the  other  hand,  the  plea  is  to  be  read  as 
primd  facie  asserting  an  enjoyment  for  the 
actual  thirty  years  next  before  the  action, 
counted  in  the  ordinary  manner,  then  the 
tenancy  for  life  during  a  part  of  that  time 
would  be  primd  facie  an  answer  to  the  plea, 
and  would  be  relied  on  by  the  plaintiff,  and 
ought  to  be  replied.  The  defendant  would 
then  be  driven  to  rejoin,  either  denying  the 
tenancy  for  life,  or  in  some  form  asserting 
an  enjoyment  for  thirty  years,  exclusive  of 
the  time  of  that  tenancy.  It  is  said  that 
such  a  rejoinder  as  last  mentioned  would  be 
a  departure  from  the  plea,  because  to  make 
it  consistent  with  the  plea,  the  sense  first 
supposed  must  be  given  to  the  plea,  and 
then  the  replication  would  be  unnecessary, 
whereas  the  sense  secondly  supposed  is 
the  only  one  which  calls  for  a  replication. 
The  Court,  in  Clayton  v.  Corby ^  said,  that 
'^  The  thirty  years,  alleged  in  the  plea,  will 
be  the  thirty  years  actually  or  construc- 
tively next  before  the  commencement  of 
the  suit,  according  as  the  plaintiff  shapes 
his  replication."  We  think  this  the  true 
construction  of  the  plea.  The  defendant 
cannot  be  supposed  to  know  the  plaintiff's 
title,  or  to  be  cognizant  of  any  tenancy  for 
life;  he  may  well  intend  to  set  up  thirty 
years'  enjoyment  actually  next  before  the 
action,  but  when  he  is  informed  by  the 
plaintiff's  replication  that  a  tenancy  for  life 
existed,  he  may  well  prepare  to  establish 
an  enjoyment  for  thirty  years  constructively. 
The  words  of  the  plea  are  large  enough  for 
either  case,  and  the  second  sense  put  on 
them  by  the  rejoinder  is  in  the  nature  of  a 
new  assignment.  It  is  true  that  a  new 
assignment  proceeds  on  the  supposition  that 
the  other  party  has  mistaken  the  meaning 
of  the  previous  pleading,  and  doubtless  any 
new  assignment  which  enlarges  and  goes 
beyond  the  previous  pleading  of  the  same 
party  is  bad.  The  rejoinder,  therefore,  in 
such  a  case  as  the  present  cannot  be  taken 
as  being  strictly  a  new  assignment :  it  would 
be  a  departure,  and  contrary  to  the  rules  of 
pleading,  fiut  it  would  be  necessary,  and 
therefore  good  by  force  of  the  statute,  if  we 
are  right  in  saying  that  the  statute  requires 
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that  a  tenancy  for  life  shoald  be  specially 
replied.  No  other  view  of  the  pleadings 
would  put  the  parties  on  equal  terms,  nor 
meet  the  plain  intention  of  the  legislature, 
collected  from  the  words  of  the  5th  and  7th 
sections  of  the  act.  Some  argument  was 
raised  in  respect  of  the  word  **  hereinbefore" 
used  in  the  5th  section ;  but  it  is  not 
necessary  to  consider  this,  for  that  word  is 
not  applicable  to  the  subsequent  words, 
"  matter  of  fact  not  inconsistent  with  the 
simple  fact  of  enjoyment,"  on  which  our 
judgment  turns.  We  are,  therefore,  of 
opinion  that  the  evidence  was  improperly 
received,  and  that  the  rule  ought  to  be 
absolute  to  enter  a  verdict  for  the  defendant 
on  the  fifth  plea ;  but,  under  the  circum- 
stances, we  think  that  the  plaintiff  ought  to 
be  at  liberty  to  amend  on  payment  of  costs, 
and  a  new  trial  granted. 

Rule  absolute  accordingly. 


1848 
Jan.  30 
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Bill  of  Exchange — Notice  of  Dishonour 
^'Admission  of  Liability, 

A,  drew  a  bill  for  lOL  on  B,  who  owed 
him  201.  The  bill  was  payable  on  Saturday^ 
the  10th  of  August.  On  the  following  Wed- 
nesday A.  was  told  by  the  bankers  of  C, 
the  holder f  that  they  understood  that  he,  A^ 
had  received  the  money  to  take  up  the  bill. 
He  said  he  should  keep  the  money,  as  B.  still 
owed  him  101.,  and  that  he  wished  the  bankers 
would  sue  B.  on  the  bill: — Held,  evidence 
to  go  to  the  jury  that  A.  had  received  due 
notice  of  dishonour. 

Assumpsit  by  the  indorsee  against  the 
drawer  of  a  bill  of  exchange  for  10/.,  drawn 
on  and  accepted  by  one  Hack  wood. 

Plea  (amongst  others),  that  the  defendant 
had  no  notice  of  the  dishonour  of  the  bill. 

It  appeared  at  the  trial,  before  Erie,  J., 
at  the  Sittings  in  London,  after  Michaelmas 
term,  that  the  bill  was  drawn  by  the  de- 
fendant on  one  Hackwood,  who  owed 
him  20/.  The  plaintiff  discounted  the 
bill.  The  bill  became  due  on  Sunday,  the 
1 1th  of  August.  The  bill  was  not  paid  on 
the  Saturday,  by  reason  (as  was  alleged) 
that  the  acceptor  thought  that  it  was  not 


payable  till  the  Monday.  Hackwood,  the 
acceptor,  afterwards  sent  the  defendant  10/. 
to  take  up  the  bill ;  and  it  was  proved  by 
the  clerk  of  the  plaintiff's  bankers,  that 
the  defendant  called  at  the  bank  on  Wed- 
nesday, the  13th,  when  the  clerk  told  him 
that  they  had  received  advice  that  he  (the 
defendant)  had  received  the  money  firom 
Hackwood  to  take  up  the  bUl.  The  defen- 
dant said  that  Hackwood  still  owed  him 
10/.,  and  that  he  should  therefore  keep  the 
10/.  he  had  received,  and  leave  the  plaintiff 
to  sue  Hackwood  on  the  bill. 

The  learned  Judge  thought  that  there  was 
no  evidence  of  notice  of  dishonour  of  the 
bill,  and  directed  a  nonsuit,  with  leave  to 
the  plaintiff  to  move  to  enter  a  verdict  for 
10/.  and  interest. 

In  this  term — 

Crowder  obtained  a  rule  nisi  accordingly. 
— He  cited  Wilkins  y .  Jadis {\\  Campbell 
V.  Webster  (2),  Curlewis  v.  Corfield  {S), 
Brownell  v.  Bonney  (4). 

Humfrey  and  Corrie  shewed  cause, — The 
drawer  made  no  admission  of  liability  on 
the  bill  so  as  to  bring  the  case  within  those 
cited  in  moving  for  the  rule.  The  defendant 
is  silent  on  the  subject  of  notice  or  liabOity. 

[Coleridge,  J. — We  can  hardly  help 
seeing  that  in  the  conversation  on  Wed- 
nesday he  assumes  his  liability,  and  has 
recourse  to  a  shifl.] 

But  notice  on  Wednesday  would  be  too 
late.  It  is  quite  consistent  with  all  that 
took  place  that  no  notice  was  in  fact  given ; 
and  it  is  not  to  be  presumed,  against  all  the 
probabilities  of  the  case,  both  that  notice 
was  given,  and  given  in  the  proper  time, 
and  by  the  proper  party — Tindal  v.  Brown 
(5),  Chapman  v.  Keane  (6),  Roberts  v. 
Bradshaw  (7 ).  In  Tindal  v.  Brown,  Ashurst, 
J.  observed,  that  **  notice  means  something 
more  than  knowledge,  because  it  is  cooa- 
petent  to  the  holder  to  give  credit  to  the 
maker." 

(1)  1  Moo.  &  Rob.  41. 

(2)  2  Com.  B.  268 ;  8.  c.  15  Law  J.  Rep.  (m.s.) 
C.P.  4. 

(3)  1  Q.B.  Rep.  814. 

(4)  Ibid.  39;  8.  c.  10  Law  J.  Rep.  (n.s.)  Q.B. 
71. 

(5)  1  Term  Rep.  167. 

(6)  3  Ad.  &  £1.  193 ;  s.  c.  4  Law  J.  Rep.  (n.s.) 
K.B.  J  85. 

(7)  1  Surk.  N.P.C.  28. 
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Cromder,  contra,  was  not  called  upon. 

Lord  Dknman,  C.  J. — In  some  cases 
great  strictness  has  been  required  in  proof  of 
Dotioe  of  dishonour ;  but  there  are  cases  in 
which  the  rule  has  been  relaxed,  and  I  think 
there  is  good  sense  in  holding  that,  under 
certain  circumstances,  the  rule  should  be 
relaxed.  No  doubt  the  notice  should  be 
given  in  proper  time ;  but  here  the  acceptor, 
who  ought  to  have  provided  for  the  bill, 
•ends  the  money  to  the  drawer  after  the 
time  when  the  bill  was  payable.  The 
drawer  admits  that  he  had  received  the 
money,  and  merely  says  he  means  to  keep 
it.  The  question  is,  whether  there  was  evi- 
dence for  the  jury.  I  think  the  rule  must 
be  made  absolute. 

Patteson,  J. — ^We  must  take  it  on  these 
pleadings  that  the  bill  was  duly  presented, 
sad  therefore  that  it  was  presented  on 
Saturday.  There  may,  no  doubt,  have  been 
some  misapprehension  on  this  point;  but 
however  that  may  be,  it  is  clear,  from  the  evi- 
dence of  the  banker's  clerk,  that  the  defen- 
dant, the  drawer,  had  the  money  sent  him 
oa  Monday.  The  clerk,  in  fact,  tells  the  de- 
fendant that  he,  the  clerk,  has  received  a  let- 
ter informing  him  that  he,  the  defendant,  had 
on  Monday  received  the  money  to  take  up 
the  bill.  The  defendant  does  not  deny  this ; 
on  the  contrary,  he  says  it  is  true,  but  that 
be  wants  to  keep  the  money  in  payment  of 
a  further  debt  owing  him  by  the  acceptor. 
It  oomes  to  this,  that  after  the  bill  was  due, 
and  after  it  was  dishonoured,  the  defendant 
gets  a  notice  on  the  Monday  from  the 
acceptor.  If  so,  and  as  we  are  not  inquiring 
whether  there  was  an  admission  of  the 
defendant's  liability,  but  of  the  fact  of  notice, 
I  think  that  that  was  evidence  amply  suf- 
ficient to  go  to  the  jury. 

CoLEEiDOB,  J. — The  only  question  is, 
whether  the  defendant  received  notice  of 
dishonour  in  due  time.  I  think  that  a 
dlstiBct  admission  of  his  liability,  after  the 
bill  was  due,  will  be  sufficient  to  go  to  the 
joxy  u  evidence  that  he  had  received  notice. 
On  AVednesday  the  drawer  is  told  by  the 
derk  that  the  clerk  has  heard  that  he  has 
receiTed  money  to  take  up  the  bill.  Now, 
he  had  either  received  the  money  or  he  had 
not.  If  he  had,  then  surely  he  must  be 
tak^B  to  have  received  notice.  If  not,  then 
there  is  the  evidence  that  he  did  not  stand 


upon  his  non-liability ;  but  he  says  he  means 
to  keep  the  money,  which  is  the  answer  of 
a  man  who  meant  to  admit  his  liability. 
WiGHTMAN,  J.  concurred. 

Rule  absolute. 


1847.  ^ 
May  3.  ( 

1848.  ( 
Feb.  26.  ; 


DOE  d.  BIDDULPH  AND  OTHRRS 
0.  POOLE. 


Lease —  Tenant  for  Life — Power  of  Leas^ 
ing — Operation  of  invalid  Lease  as  a  sur^ 
render  of  existing  Lease, 

Bt  tenant  for  life,  with  a  power  of  leasing^ 
made  in  April  1788  a  lease  to  A.  for  ninety  - 
nine  years,  determinable  on  three  lives,  of  a 
portion  of  premises  already  demised  to  A. 
by  two  several  leases  of  1760  and  1784. 
The  lease  of  April  1788  purported  to  be 
granted  **for  and  in  consideration  of  the  sur- 
rendering up  toB"  of  the  leases  of  1760  and 
1 784 ;  "  and  in  order  to  effectuate  an  agree* 
ment  entered  into  between  A.  and  one  C,  for 
the  sale  to  C.  of  the  residue  of  the  premises, 
which  residue  the  lease  recited  was  intended 
to  be  demised  by  B,  to  C,  by  indenture  of 
lease  bearing  even  date  therewith,**  The 
lease  to  A,  of  April  1788,  was  not  a  good 
execution  of  the  power.  The  lease  of  1784 
was  a  good  execution  of  the  power.  The 
lease  of  1760  had  determined.  The  residue 
of  the  premises,  mentioned  in  the  lease  to 
A.  of  April  1788,  was  demised  to  C,  by 
indenture  of  that  date,  by  a  valid  subsisting 
lease : — Held,  that  the  acceptance  by  A.  of 
the  lease  of  April  1788  did  not,  as  to  the 
premises  thereby  demised  to  A,  operate  as 
an  absolute  surrender  in  law  of  the  lease  of 
1784,  and  that,  on  ejectment  being  brought 
by  the  remainder-man  after  the  death  of  the 
tenant  for  life,  the  lease  o/1784  must  be 
considered  as  a  subsisting  lease. 

Ejectment  to  recover  the  possession  of 
certain  messuages,  &c.,  situate  in  the  parish 
of  Stogursey,  in  the  county  of  Somerset, 
being  the  premises  expressed  to  be  demised 
in  the  indenture  of  lease  marked  A,  herein- 
after mentioned.  The  declaration  contained 
demises  from  the  said  Robert  Biddulph, 
Lawrence  Walker,  Joseph  Steward,  and 
William  Cookesly  Thompson,  dated  the  10th 
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of  April  1845,  ftnd  from  the  said  Alexander 
W.  Grant,  dated  the  26th  of  May  1845. 

The  defendant  entered  into  the  usual 
consent  rule  to  defend  as  landlady. 

By  Judge's  order  of  the  4th  of  November 
1846,  the  facts  were  stated  for  the  opinion 
of  the  Court  in  the  following 

CASE. 

The  Right  Hon.  Charles  Earl  of  Egre- 
mont,  before  and  at  the  date  of  his  will, 
bearing  date  the  31st  of  July  1761,  and 
from  thence  to  the  time  of  his  death,  was 
seised  in  his  demesne  as  of  fee  of  the  pre- 
mises mentioned  in  the  declaration,  and 
being  so  seised,  by  his  will,  bearing  date  as 
aforesaid,  and  duly  executed  and  attested  as 
by  law  is  required,  gave  and  devised  all  his 
manors,  messuages,  lands,  advowsons,  rents, 
and  hereditaments  (including  the  premises 
sought  to  be  recovered  in  this  ejectment), 
in  the  several  counties  of  Somerset,  Dorset, 
and  Cornwall,  with  their  respective  rights, 
members,  and  appurtenances,  part  of  the 
estate  of  his  &ther  Sir  William  Wyndham, 
Bart.,  deceased,  unto  his  eldest  son  George 
Lord  Cockermouth  and  his  assigns  for  life, 
without  impeachment  of  waste,  with  re- 
mainder to  his  sons  successively  in  tail  male, 
with  remainder  to  testator's  second  son, 
Percy  Charles  Wyndham  and  his  assigns 
for  life,  without  impeachment  of  waste,  with 
remainder  to  his  sons  successively  in  tail 
male,  with  remainder  to  the  testator's  third 
son  Charles  WMlliam  Wyndham  and  his  as- 
signs for  life,  without  impeachment  of  waste, 
with  remainder  to  his  sons  successively  in 
tail  male,  with  remainder  to  the  fourth,  fifth, 
an^  all  and  every  other  the  son  and  sons  of 
the  said  testator's  body  lawfully  begotten 
or  to  be  begotten,  wheUier  bom  in  his  life- 
time or  after  his  decease,  severally,  succes- 
sively, and  in  remainder  one  after  another, 
as  they  should  be  in  priority  of  birth,  and 
of  the  respective  heirs  male  of  the  body  of 
such  son  and  sons  lawfully  issuing. 

The  said  will  contained  the  following 
power : — **  And  I  do  hereby  further  will  and 
declare  that  it  shall  and  may  be  lawful  to 
and  for  the  several  and  respective  persons 
to  whom  any.  estate  for  life  is  hereinbefore 
devised,  when  and  as  they  shall  be  in  the 
actual  possession  of  the  said  manors,  mes* 
snages,  lands,  tenements,  hereditaments, 
and  premises  hereinbefore  devised  to  them 


respectively  for  their  said  respective  lives 
as  aforesaid,  or  any  part  thereof,  by  virtue 
of  the  limitations  hereinbefore  contained, 
by   indenture  or  indentures,  under  their 
respective  hands  and  seals,  to  demise,  lease, 
and  grant  all  or  any  of  the  said  manors,  &c., 
parts  and  shares  of  manors,  &c.,  hereinbe- 
fore mentioned  to  be  hereby  devised  or 
limited  to  any  person  or  persons  for  any 
term  or  number  of  years  not  exceeding 
twenty-one  years,  to  take  effect  in  posses- 
sion and  not  in  reversion,  or  by  way  of 
future  interest,  so  as  in  every  such  lease  or 
demise  there  be  reserved  to  continue  pay- 
able, half-yearly  or  oftener,  during  the  term 
thereby  to  be  granted,  and  to  be  incident 
and  go  along  with  the  reversion  or  remainder 
of  the  same  premises  expectant  thereon, 
the  best  and  most  improved  yearly  rent  that 
can,   at  the  time  of  making  such   lease, 
reasonably  be  got  for  the  same,  without 
taking  for  the  making  of  such  lease  any 
fine,   premium,    or  foregift;   and  also  to 
demise  and  lease,  grant  in  possession  or 
reversion  for  one  life,  or  for  two  or  three 
lives,  or  for  any  term  or  number  of  years 
determinable  upon  one  life  or  two  or  three 
lives,  any  part  of  the  said  premises  usually 
so  leased,  so  that  all  the  leases  to  be  made 
by  virtue  hereof,  which  shall  be  in  force  at 
the  same  time,  shall  be  determinable  on  the 
dropping  of  one  life,  or  the  dropping  of  two 
or  three  lives  at  the  most,  so  that  there  be 
reserved  in  every  such  lease,  during  the 
continuance  thereof,  the  ancient  and  accus- 
tomed rents  and  heriots  for  the  premises 
therein   contained  or  more,   and  so    that 
in  every  of  the  leases  so  to  be  made  and 
granted  by  virtue  of  the  several  powers 
aforesaid,  there  be  contained  the  usual  and 
reasonable  covenants,  and  a  condition    of 
re-entry  for  non-payment  of  the  rent    or 
rents  thereby  respectively  to  be  reserved  in 
case  the  rent  or  rents  be  behind  or  unpaid 
by  the  space  of  twenty-one  days,  and  for 
non-performance  of  the  covenants  therein 
to  be  contained,  and  so  as  no  clause  or 
clauses  be  contained  in  any  of  the    said 
leases,  giving  power  to  any  lessee  to  comniit 
waste,  or  exempting  him  from  punishment 
for  committing  the  same,  and  so   as   the 
respective  lessees  do  execute  counterparts 
of  all  such  leases." 

The  said  Charles  Earl  of  Egiemont  died 
on  the  21st  day  of  August  1763,  "without 
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bating  revokled  or  altered  his  said  will, 
kifing  four  sons  bom  in  lawful  wedlock, 
oamdy,  Geoige  O'Brien,  his  eldest  son,  in 
the  sidd  will  called  Geoi^  Lord  Cocker- 
month,  who  succeeded  his  father  as  Earl  of 
Egremont,  the  said  Percy  Charles  Wynd- 
faam,  his  second  son,  and  the  said  Charles 
William  Wyndham,  his  third  son,  and  Wil- 
liam Frederick  Wyndham,  his  fourth  son, 
wIm)  was  bom  on  the  6th  of  April  1763. 

The  aaid  Charies  William  Wyndham,  his 
third  son,  died  on  the  7th  day  of  July  1828, 
without  ever  having  had  any  issue.  The 
said  Percy  Charles  Wyndham,  the  second 
SOD,  died  on  the  5th  day  of  August  1833, 
vithoat  ever  having  had  any  issue.  The 
said  William  Frederick  Wyndham,  the  fourth 
lOD,  died  on  the  18th  day  of  Febraary  1828, 
leariog  George  Wyndham,  afterwards  Earl 
of  Egremont,  his  eldest  son  and  heir-at-law, 
him  sanriving.  The  said  George  O'Brien 
Earl  of  Egremont,  died  on  the  1 1th  day  of 
November  1837,  without  ever  having  had 
anr  issue. 

m 

Upon  the  death  of  the  said  testator,  the 
nid  Geoige  O'Brien  Earl  of  Egremont 
entered  into  Ihe  possession  and  receipt  of 
the  rents  of  the  said  manors,  lands,  &c.,  so 
(krised  as  aforesaid,  as  tenant  for  life  under 
the  said  will.  In  the  year  1837,  the  said 
Geoige  O'Brien  Earl  of  Egremont  and  the 
said  George  Wyndham,  afterwards  Earl  of 
Egremont,  barred  the  estate  tail  of  the  said 
6e(»ge  Wyndham  in  the  said  manors, 
lands,  frc,  devised  by  the  said  Charles 
Earl  of  Egremont,  and  the  inheritance  in 
fee  of  the  same  manors,  lands,  &c.  was 
thereupon  settled  upon  and  became  vested 
in  the  said  George  Wyndham,  subject  to 
the  estate  for  life  of  the  said  George  O'Brien 
Ear!  of  Egremont.  The  said  George  Wynd- 
ham, who  became  Earl  of  Egremont,  died 
on  the  2nd  day  of  April  1845,  having  first 
made  his  will,  duly  executed  for  passing 
ftal  estates  whereby  he  devised  to  the  said 
Robert  Biddulph,  Lawrence  Walker,  Joseph 
Stroud,  and  William  Cooksley  Thompson, 
the  inheritanoe  of  the  said  manors,  lands, 
&c.,  devised  by  the  said  will  of  the  said 
Charles  Earl  of  Egremont,  and  such  devi- 
ces upon  his  death  became  seised  thereof. 
The  aaid  George  O'Brien  Earl  of  Egremont, 
whilst  such  tenant  for  life,  made  and  exe- 
cuted an  indenture  of  lease  to  one  Abraham 
Symoni,  bearing  date  the  29th  day  of  April 
Haw  Srsirs,  XVII.— Q.B. 


1788,  being  the  lease  in  question  in  this 
cause.  A  copy  of  this  lease  was  annexed 
to  the  case.  A  counterpart  thereof  was 
duly  executed  by  the  lessee.  It  is  ad- 
mitted between  the  parties  for  the  purposes 
of  this  case,  that  the  above-mentioned  lease 
of  the  29th  day  of  April  1788,  was  not 
a  due  execution  of  the  leasing  power  con- 
tained in  the  will  of  Charles  Earl  of 
Egremont. 

Copies  of  two  leases  respectively  in  1760 
and  1784,  mentioned  in  the  above  lease  of 
the  29th  day  of  April  1788,  were  annexed 
to  the  case.  It  is  admitted  for  the  purposes 
of  this  case,  that  the  said  lease  of  1784  was 
a  due  execution  of  the  said  leasing  power, 
and  that  one  of  the  cestui  que  vies  mentioned 
therein  is  alive. 

The  lease  of  1760  has  determined. 

The  said  lease  of  1788  demised  part 
only  of  the  lands  and  premises  contained  in 
and  demised  by  the  said  prior  leases,  of  1760 
and  1784,  as  will  be  seen  by  reference  to 
the  leases.  The  residue  of  the  lands  and 
premises  contained  in  such  prior  leases 
were  demised  by  the  said  George  O'Brien 
Earl  of  Egremont  to  John  Ackland,  Esq., 
by  a  lease  bearing  date  the  same  29  th  day 
of  April  1788,  which  lease  was  afterwards 
surrendered  to  the  said  George  O'Brien  Earl 
of  Egremont,  and  a  new  lease  granted  of 
the  premises  therein  contained  to  the  said 
John  Acland,  by  a  lease  bearing  date  the 
29th  of  April  1794,  and  which  last  lease 
is  still  a  subsisting  lease. 

By  the  lease  of  the  29th  of  April  1788, 
which  was  between  George  O'Brien  Earl  of 
Egremont,  of  the  one  part,  and  Abraham 
Symons,  of  the  parish  of  Stoke  Curry,  i^  the 
county  of  Somerset,  yeoman,  of  the  other 
part,  it  was  witnessed,  that  for  and  in  con- 
sideration of  the  surrendering  and  yielding 
up  into  the  hands  of  the  said  Earl,  at  or 
before  the  sealing  and  delivery  of  these 
presents,  two  certain  indentures  of  lease,  the 
one  bearing  date  the  1st  of  January  1760, 
and  purporting  to  be  a  demise  and  grant 
from  Charles  late  Earl  of  Egremont,  de- 
ceased, to  Bartholomew  Symons,  since 
deceased,  and  Abraham  Symons  (and  which 
now  is  vested  in  the  said  Abraham  Symons) 
for  ninety-nine  years,  and  now  determinable 
on  the  death  of  Joseph  Dowdon,  of  the 
hereditaments  and  premises  hereinafter  men- 
tioned to  be  hereby  demised,  with  other 
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lands  and  premises  now  parted  and  diaen- 
cumbered  therefrom,  and  demised  by  in** 
denture  of  lease,  bearing  even  date  herewith 
by  the  said  Earl  (party  hereto)  to  John 
Ackland,  of  Fairfield,  int  he  said  county  of 
Somerset,  Esq.,  for  the  term  of  ninety-niiie 
years,  determinable  on  three  lives ;  and  the 
oiher  bearing  date  the  28rd  of  March  17849 
and  purporting  to  be  a  demise  and  grant  of 
the  whole  of  the  same  premises  from  the 
said  Earl  (party  hereto)  to  the  said  Abraham 
Symons,  for  ninety-nine  years,  determinable 
on  the  deaths  of  Betty  Symons  and  Sarah 
Symons,  his  daughters,  and  to  commence  and 
tdce  effect  immediately  on  the  death  of  the 
said  Joseph  Dowdon,  and  also  in  ccmsidesa^ 
tion  of  the  sum  of  St.,  and  in  consideration 
of  the  covenants,  and  in  order  to  effectuate 
the  agreement  entered  into  between  the  said 
Abiaham  Symons  and  John  Ackland,  with 
respect  to  that  part  of  the  premises  sold  off 
as  aforesaid,  and  which  is  intended  to  be 
demised  by  an  indenture  of  lease,  bearing 
even  date  herewith  by  the  said  Earl  (party 
hereto)  to  the  said  John  Ackland,  for  the 
term  of  ninety-nine  years,  determinable  as 
therein  mentioned,  he,  the  said  Earl,  de* 
mised,  &c.  to  Abraham  Symons,  all  that 
messuage,  &c.,  habendum  to  the  said  Abra* 
ham  Symons,  his  executors,  administrators^ 
and  assigns  from  henceforth,  for,  by,  during, 
and  unto  the  foil  end  and  term  of  ninety- 
nine  years  from  thence  next  ensuing  and 
fully  to  be  complete  and  ended,  if  Joseph 
Dowdon,  son  of  John  Dowdon,  of  &c, 
aA>resaid,  aged  &c.,  Betty  Symons,  aged 
&c«,  and  Saroh  Sjrmons,  aged  &c.,  and 
daughter  of  the  said  Abraham  Symons,  or 
any  pr. either  of  them,  should  so  long  happen 
to  live,  reddemdmm  certain  quit  rents  and 
heriots. 

The  lease  of  the  Ist  of  January  1760 
was  a  devise  from  Charles  Earl  of  Egre* 
mont  to  Bartholomew  Symons  and  Abiaham 
Symons;  habendum  at  the  expiration  or 
other  sooner  determination  of  a  certain  tenn 
of  ninety-nine  years,  granted  of  all  and 
singular  the  said  premises,  by  indenture  of 
lease,  bearing  date  the  ISthof  Deoember 
1723,  by  Sir  William  Wyndhan,  bart.,  since 
deceased,  to  Roger  Dowdon,  for  ninety-nine 
years. 

The  lease  of  t^e  25th  of  March  1784  was 
as  before  recited. 

The  plaintiff's  points  were: — That  the 


term  created  by  the  liease  of  1784  was  well 
surrendered  in  the  year  1788,  as  to  the 
whole  of  the  premises  comprised  in  such 
lease ;  and  it  being  admitted  diat  the  lease 
of  1788  is  invalid,  that  there  is,  eonse* 
quently,  no  valid  subsisting  leaae  of  the 
premises  sought  to  be  reoorered  in  thia 
action. 

The  defendant's  points  wen :-— That  the 
lease  of  1784,  as  it  regards  the  lands  and 
premises  sought  to  be  recovered  in  this 
ejectment,  was  at  the  date  of  the  densisea  in 
the  declaration  a  valid  subsisting  lease,  and 
that  the  acceptance  of  the  lease  of  1788, 
being  an  invalid  lease,  did  not  operate  as  a 
surrender  in  law  of  the  said  lease  of  1784, 
as  it  regards  the  said  lands  and  premises* 

This  case  was  argued  (May  3,  1847,) 
by- 

Croufdar^  for  the  lessors  of  the  plaintiff. — 
Though  a  lease  which  is  wholly  vmd  and 
conveys  nothing  may  not  amount  to  a 
surrender,  yet  this  lease,  which  is  only 
voidable,  amounted  to  a  sunrender  by  ckpe- 
ration  of  law,  whatever  ^e  intention  of  the 
parties  may  have  been— •  Com.  Dig.  tit.  *  Sur- 
render,' and  Shep,  Toueh.  p.  SOO.  In  Roe 
V.  tha  Archbishop  i/  iroriJb(l)  the  lease  was 
considered  void,  and  the  judgment  pio- 
oeeded  on  that  assumption,  though  in  point 
of  law  the  lease  might  have  been  good  during^ 
the  life  of  the  archbishop..  It  is  true  that 
in  Doe  d.  Lord  Egremont  v.  Porwood  (2), 
in  which  it  was  held  that  the  first  lease  was 
to  be  considered  as  surrendesed  under  oir« 
cumstances  sunilar  to  the  present,  the  second 
leaae  had  the  words  **  which  is  hereby  sur- 
rendered accordingly,"  which  are  not  to  be 
found  in  the  present  ease;  bat  die  question 
is,  what  is  the  legal  operation  of  taking  the 
second  lease  ?  The  express  stipulation  in 
Doe  d.  Lord  Epremont  v.  Foneood  was  that 
which  the  law  would  hare  implied,  or  it 
would  amount  to  nothing.  In  Lfon  v.  Reed 
(8),  where  the  case  of  Roe  v.  tiio  Archhiehop 
of  York  was  not  referred  to,  it  was  held  that 
the  acceptance  of  a  new  lease  was  a  siir«> 
render  in  law  of  the  old  one.  It  is  to  be 
observed  ^at  the  lessor  in  the  lease  of  1788 

(1)  6  EMt.  80. 

(2)  3  Q.Q.Rep.  627;  8.c.  11  Uw  J.  Rsp.  (h.s«) 
Q.B.  821. 

(3)  13  Mee.  &  WeU.  285 ;  ■.  c.  13  Law  J.  Rtp. 
(U.S.)  Exch*  377. 
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takm  BO  lefeience  to  the  power,  and 
the  leue  cnmot  be  said  to  pass  nothing ; 
vad  if  ssy  interest  passed  it  would  not  be  a 
kue  by  estoppel — Bae.  Ahr*  tit.  *  Leases,* 
'  fiito{^'  (O),  Co.  LUt.  47, 6.  Thacases  of 
Dmrim  w.  Stanley  (4),  and  WiUon  t.  SeweU 
(S\  were  decided  on  that  ground. 

[Pattesok,  J. — Suppose  die  former  lease 
hi  expired  before  the  present  lease  had 
bsB  glinted,  conld  it  be  contended  that  it 
paned  nothing  at  all  ?] 

It  gave  an  interest  for  the  lifo  of  the 
fmstor,  and  that  is  a  sufficient  consideration 
ibr  the  sorrender,  though  it  may  be  void  as 
apiait  a  remainder-man.  This  question  was 
mth  considered  in  Doe  d.  the  Bishop  of 
Roekater  ▼.  Bridget  (6) ;  but  in  that  case 
tbere  was  a  clear  act  of  snnender.  The 
cifcamitance  of  hardship  cannot  alter  the 
mle  of  law ;  and  the  question  is,  was  anything 
taken  onder  the  second  lease  ?  It  may  be 
Hui  tiiat  a  portion  only  was  surrendered, 
ad  thst  now  is  demised  to  Ackland. 

[PiTnsoir,  J.^The  taking  of  a  part 
vwld  not  amount  to  a  surrender  of  die 
vboie— 2  RoU.  Abr.  498,  and  Thurthy  v. 
Pi«sl(7};  but  the  new  lease  shews  the 
inteation  of  all  parties  to  demise  a  portion 
A  all  events  to  some  one  else-— ififam^ton 
T.  SUad{%).'] 

Kiwgiake,  Serj.^  fcft  the  defendants— The 
Icsee  of  nss  is  wholly  invalid,  as  not  being 
adse  ezeeotion  of  the  power.  The  sur- 
Roder  by  operatkm  of  law  can  only  be  that 
of  i^iidi  the  grantor  grants  a  valid  lease, 
yiz.,  of  the  portion  demised  to  Ackland, 
if  that  be  by  a  valid  lease.  The  Statute 
ofFnmdawiU  not  be  satisfied  by  a  mere 
ncitsl  of  some  arrangement  made  between 
^  {Mrties ;  and  by  the  common  law« 
**  If  lessee  for  yean  accepts  a  new  lease  by 
»dcQtnze  of  part  of  the  same  lands,  this  is 
&  iBRender  for  thst  p^  only,  and  not  for  the 
"Me*— Bae,  Abr.  tit  •  Leases  and  Terms 
fi»Years,'  letter  S,  p.  882,  and  FUh  v.  Cam» 
PM(9)  then  dted ;  the  reason  being  "  that 
^^  is  no  inconsistency  between  the  two 

f4}  ♦Bttrf.2210. 
(^)  IM.  1980. 

.  >«)  1  B.  k  Ad.  847  ;  8.  c.  9  Uw  J.  Rep.  K.B. 
111.  ^ 

f  7 )  1  WiM.  SmibiL  286,  a. 

<^)  3  B.  «t  C.  478 :  ».  c.  3  Law  J.  Rep.  K.B.  33, 

'?*)  2RollAbr.  498. 


leases  for  any  mere  than  for  that  part  only 
which  is  so  doubly  leased."  Hete,  though 
there  has  been  a  demise  of  part  to  Ackland, 
and  a  surrender  of  that,  yet  as  to  the  part 
retained  by  the  lessee,  he  has  not  got  what 
he  bargained  for. 

[CoLERiDOE,  J. — Would  there  not  be  the 
same  inconsistency  if  the  lessee  only  took 
under  the  new  lease,  during  the  life  of  the 
lessor  ?] 

The  mere  granting  a  lease  to  a  third 
party  does  not  operate  as  a  surrender,  un- 
less it  is  granted  with  the  full  assent  of  the 
lessee — Thomae  v.  Coo^  (10),  Doe  d.  Lord 
EgremofU  v.  Forwood,  It  is  contended 
tlmt  the  lease  must  operate  In  one  way, 
though  it  purports  to  operate  in  another ;  and 
that  because  there  is  a  grant  of  a  part  there 
is  by  law  a  surrender  of  the  whole ;  but  the 
same  argument  was  relied  on  unsuccessfully 
in  Roe  v.  the  Archbishop  of  York. 

[Erlb,  J.— Suppose  the  lease  professed 
to  have  been  made  *'  under  any  power  which 
I  have ;"  and  it  turned  out  not  to  have  been 
a  due  execution  of  any  power  which  the 
lessor  had,  and  was  therefore  invalid,  would 
that  be  a  good  surrender  of  the  whole  ?] 

Clearly  not.  The  case  of  Roe  v.  th^ 
Archbishop  of  York  is  a  distinct  authority 
to  the  contrary.  The  parties  to  the  second 
lease  might  take  something  less  than  they 
had  before ;  but  such  lease  will  not  operate 
as  a  surrender,  contrary  to  the  express  inten* 
tion  of  the  parties  who  contracted  with  refer- 
ence to  another  object. 

Crowder,  in  reply.-^If /^oe  v.  the  Areh» 
bishop  of  York  had  decided  the  question, 
the  argument  in  Doe  d.  Lord  Egremont  v. 
Forwood  would  have  been  unnecessary. 
Did  anything  pass  by  the  lease  of  1788,  or 
not?  If  it  did,  the  surrender  is  valid. 
There  is  nothing  to  shew  that  the  lessor  had 
any  intention  to  execute  the  power.  Symons 
held  the  property  under  the  lease  of  1 788 
from  that  time  to  the  present.  He  did  not 
hold  under  the  lease  of  1784,  as  Ackland 
had  part  of  the  premises  demised  by  that 
lease.  The  lease  of  1 788  was  only  voidable. 
Thomas  v.  Cook  does  not  apply.  Besides, 
the  authority  of  that  case  is  shaken  by 
Lyon  V.  Reed. 

Cur.  adv.  vult. 

(10)  2  B.  &  Aid.  119. 
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The  judgment  of  the  Court  was  now 
(Feb.  26, 1848)  delivered  by— 

Coleridge,  J. — In  this  case  it  appeared 
that  before  1788  the  premises  in  question, 
with  a  parcel  mentioned  below,  were  held 
under  two  leases  for  ninety-nine  years,  de- 
terminable at  the  end  of  three  lives ;  and 
that  in  1788  the  lessee  had  sold  that  parcel 
to  one  Ackland,  and  wished  to  surrender 
it  to  the  reversioner,  so  that  he  might  lease 
it  to  Ackland,  which  lease  was  to  be  made  at 
the  same  time  as  the  lease  in  question ;  it 
further  appeared  that  by  lease  of  1788, 
stated  by  way  of  recital  to  be  made  in  con- 
sideration of  the  lessee's  surrendering  the 
two  former  leases,  and  in  order  to  effectuate 
his  agreement  with  Ackland,  the  lessor  de- 
mised the  premises  in  question  to  the  lessee 
for  ninety-nine  years,  determinable  on  the 
same  three  lives,  and  with  an  apportionment 
of  the  rents  and  heriots,  the  parcel  being 
severed.  This  lease,  being  granted  by  tenant 
for  life,  with  power  to  lease,  and  not  being 
a  due  execution  of  the  power,  was  void 
after  his  death  against  the  remainder-man, 
who  brought  ejectment ;  and  as  the  former 
leases  are  not  otherwise  determined,  he  has 
contended  that  the  acceptance  of  the  lease 
of  1788  was  a  surrender  in  law  of  the  former 
leases  then  subsisting. 

It  was  not  disputed  that  the  accept- 
ance of  a  valid  lease  is  a  surrender  in 
law  of  a  former  lease  inconsistent  there- 
with, and  that  the  acceptance  of  a  void 
lease  is  not,  and  that  the*  acceptance  of  a 
lease  made  voidable  upon  condition,  may 
also  be  a  surrender  in  law,  if  rendered  void 
according  to  the  contract.  But  the  question 
has  been,  whether  acceptance  of  a  lease 
which  is  voidable,  and  afterwards  made  void, 
contrary  to  the  intention  of  the  parties 
thereto,  and  which  does  not  pass  an  interest 
according  to  the  contract,  is  still  an  absolute 
surrender  in  law,  provided  it  has  operated 
to  pass  any  part  of  the  teqn  contracted  for, 
as  during  the  life  of  a  lessor  tenant  for  life, 
which  is  the  present  case ;  and  we  are  of 
opinion  that  this  question  must  be  answered 
in  the  negative. 

The  doctrine  of  surrender  implied  by 
law  was  introduced  for  the  purpose  of  giv- 
ing effect  to  the  intention  of  the  parties. 
The  surrender  is  presumed  for  the  pur- 
pose of  making  a  grant  operative,  which 


otherwise  would  be  without  effect — Thamp" 
son  V.  Trafford {II).     The  surrender  is  in 
consideration  of  the  grant ;  and  if  the  grant 
fails  contrary  to  the  intention  of  the  parties, 
it  seems^  unreasonable  that  an  absolute  sur- 
render should  be  presumed  to  have  been 
intended.     The  facts  of  the  present  case  are 
remarkable  to  negative  an  intention  to  sur- 
render, unless  the  new  grant  should  be  valid. 
The  object  of  the  parties  was  to  sella  parcel 
to  Ackland,  and  to  apportion  the  rent  on 
the  residue ;   and  if  the  lessee  bad  assented 
to  a  demise  of  the  parcel  by  the  lessor  to 
Ackland,  and  he  had  accepted  it,  that  would 
have  been  a  surrender  in  law  of  the  parcel 
by  such  lessee —  Walker  v.  Richardson  (12), 
and  see  Doe  d.  Huddlestan  v.  Johnston{l  3). 
Also  a  surrender  of  parcel  is  no  surrender  of 
the  residue— 2  RoU.  Ahr.  497,  '  Sur.'  M, 
pi.  1;  and  an  apportionment  could  be  made 
without  a  surrender.    The  lease,  therefore,  of 
1788  was  unnecessary.   It  did  not  substan- 
tially alter  the  lessee's  interest  in  the  pre- 
mises, and  was  intended  to  confirm   his 
interest  under  the  subsisting  leases.     Now 
it  is  not  possible  to  conceive  a  more  per- 
verted application  of  the  doctrine  of  giving 
effect  to  the  intention  of  the  parties,  than  to 
hold  that  an  instrument  intended  solely  to 
confirm  leases  should  be  effective  solely 
to  destroy  them.     It  has  been  objected  that 
the  surrender  must  have  been  absolute,  if 
the  second  lease  has  been  valid  for  any 
time,  because  the  valid  leases  for  the  same 
term  cannot  co-exist ;  but  the  objection  does 
not  arise,  if  the  surrender  of  the  first  lease 
be  held  to  be  conditional;  and  this,    iwe 
think,  is  the  true  construction. 

That  an  express  surrender  may  be  on 
.condition,  either  precedent  or  subsequent,  is 
clear  upon  the  authorities,  as  if  it  be  with 
reservation  of  rent,  and  conditioned  to  be 
void  if  the  rent  be  not  paid — Shep.  Touch, 
p.  307.  *'  A  condition  annexed  to  a  surren- 
der may  revest  the  particular  estate,  because 
the  surrender  is  conditional" — Co.  LtiU. 
218,6.  This  being  so,  as  to  express  sur- 
renders, we  can  discover  no  reason  why  an 
implied  surrender  may  not  also  be  taken  to 
be  conditional  to  be  void  on  a  given  event. 
As  the  surrender  is  by  implication  only,  it 

(11)  Popb.9. 

(12)  2  Mee.  &  Wels.  882;  8.  c.  6  Uw  J.    Rep. 
(n.s.)  Excb.  229. 

(13)  M'Clcl.&  y.  144. 
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k  equally  open  to  imply' a  conditional  or  an 
abeoluto  sotrender ;  and  where  the  implica- 
liQD  of  a  conditional  smrender  prevents  in- 
jnsdoe  and  gives  effect  to  the  real  intention 
of  the  parties,  the  true  spirit  of  the  law 
Rqniies  that  implication  to  be  made,  and 
foriHda  an  implication  leading  to  the  con- 
tiary  oonaequences. 

The  implication  of  a  condition  that  the 
nnender  shonld  be  void  in  case  the  new 
giant  shonld  £ul,  appears  to  us  to  be  free 
from  objection.  Indeed,  where  the  terms 
of  a  lease  import  an  express  surrender  solely 
IB  eiMisideration  of  the  new  grant,  we  think 
ibt  a  oonatruction  that  such  surrender  was 
GOnditioDai  would  be  warranted,  and  would 
give  effect  to  the  intention  of  the  parties. 
Tlus  construction  would  not  interfere  with 
the  antnal  estoppel  from  a  deed  between 
kuor  and  lessee;  the  doctrine  would  not 
apply  till  the  new  term  had  been  defeated 
by  title  paramount,  and  all  estoppel  was 
itmoTed. 

The  same  results  to  the  parties  would 
follow  if  the  new  lease  when  made  void 
was  held  to  be  void  as  a  surrender  ab 
miih  on  account  of  legal  fraud  upon  the 
sirmideroT,  the  lessor  being  taken  to  have 
uMTted  that  he  had  power  to  make  the 
lease,  and  induced  the  surrender  upon  the 
Cnth  of  that  assertion.  This  was  one  ground 
of  dedalon  in  DavUou  v.  Stanley;  but  a 
eoDstmction  that  a  surrender  in  law  is  con- 
ditional appears  to  us  the  preferable  opin- 
io. The  presumption  in  favour  of  this 
view  from  its  justice  is  confirmed  by  decided 
cases.  In  Davison  v.  Stanley  the  new  lease 
was  valid  during  the  life  of  the  lessor,  who 
waa  tenant  for  life  of  the  reversion ;  and  it 
was  held  that  the  new  lease  was  not  a  sur- 
render in  law  of  a  former  lease,  because  it 
did  not  pass  an  interest  according  to  the 
contract.  This  important  decisign,  which 
» io  point  for  the  present  defendant,  is  sup- 
ported as  well  on  the  ground  that  the  implied 
ionender  was  conditioned  to  be  void,  if  the 
new  lease  shonld  not  continue  according  to 
the  intention  of  the  parties  thereto,  as  on 
the  ground  of  fraud.  In  Wilson  v.  Sewell 
the  preaent  question  was  discussed  without 
heiag  decided,  as  the  new  lease  was  valid ; 
hut  the  Court  declares  that  *'  if  a  surrender 
is  btended  for  a  particular  purpose,  and  that 
porpose,  the  only  motive  of  it,  fails,  the 
^onender  ought  to  fail  too.*'   Where  a  dean 


and  chapter  made  a  valid  lease  before  the 
13th  £liz.,  and  granted  a  new  lease  after 
that  statute,  which  was  void  thereby,  and 
the  question  was,  whether  the  acceptance 
of  the  second  lease  was  a  surrender  in  law 
of  the  former  lease,  it  was  held,  not.  And 
this  opinion  was  independent  of  the  ques- 
tion, whether  the  second  lease  was  valid 
during  the  time  of  the  dean  who  granted  it 
or  not,  the  Judges  saying  that  they  do  not 
give  an  opinion  on  that  point — Lloyd  v. 
Gregory  ( 1 4).  Now,  as  the  second  lease  was 
valid  during  the  time  of  the  dean  who 
granted  it  (15)»,though  afterwards  void,  this 
case  is  also  in  point  for  the  defendant. 

Where  tenant  in  fee  leased  to  A.  for  forty- 
one  years,  and  afterwards  to  B.  for  ninety- 
nine  years,  and  afterwards  to  A.  by  deed 
for  forty-one  years,  it  was  held,  that  the 
acceptance  of  Uie  second  lease  for  forty-one 
years  by  A,  was  not  a  surrender  in  law  of 
the  first  lease  for  forty-one  years,  because, 
if  it  was,  the  lease  for  ninety-nine  years 
would  make  the  second  lease  inoperative— 
Watt  V.  Maydewell{l6).  In  t  Saund.  236, 
note  c,  by  Serjeant  Williams,  it  is  said,  if  the 
new  lease  be  not  a  good  one,  if  it  does  not 
pass  an  interest  according  to  the  contract 
and  intention  of  the  parties,  the  acceptance 
of  it  is  no  implied  surrender  of  the  former 
lease,  and  the  above  cases  are  cited. 

In  Roe  V.  the  Archbishop  of  York,  the 
approval  of  the  general  reasoning  in  Wilson 
V.  Sewell  and  Davison  v.  Stanley,  and  also 
the  recognition  of  the  principle,  that  the 
intention  should  govern  according  to  the 
authorities  cited  in  pp.  104,  105,  are  in 
support  of  our  opinion.  The  judgment 
itself  is  wholly  beside  the  present  question, 
because  it  passed  for  the  defendant  on  the 
point  that  the  second  lease  was  void  ab 
initio f  and  it  thus  became  unnecessary  to 
adjudicate  on  the  precise  view  now  relied 
on  by  us,  which  was  there  presented  to  the 
Court  by  Holroyd  and  Gibbs,  as  a  second 
ground  of  defence,  with  much  clearness. 
The  authorities  relied  on  in  that  and  other 
cases,  to  prove  a  surrender  to  be  absolute 
in  case  an  interest,  however  small,  has 
passed,  are  reduced  in  importance  on  close 
consideration. 

There  are  numerous  dicta  by   learned 

(14)  Sir  W.  Jones,  405. 

(15)  Co.  Litt  45,  a. 

(16)  Hutton,  104. 
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Judges  and  io  text  writers,  but,  with  the 
exception  of  fVhitley  t.  Got^h{n\  there 
does  not  appear  to  be  any  decision  on  the 
point ;  and  even  in  that  case  the  facts  are 
so  scantily  reported  as  to  leave  it  uncertain 
whether  the  point  arose  at  all.  There 
husband  leased  for  ninety  years  by  deed, 
and  assigned  the  reversion,  so  as  to  vest  it 
in  himself  and  wife,  and  afterwards  leased 
for  eighteen  years  by  parol,  and  died,  and 
his  widow  sued  the  lessee  in  trespass;  and 
it  was  held  that  the  acceptance  of  the  second 
lease  was  a  surrender  in  law  of  the  first, 
though  by  parol,  and  for  a  shorter  term. 
If  the  action  was  brought  before  the  expi- 
ration of  the  eighteen  years,  this  ease  would 
be  in  point  for  the  present  plaintiff;  but  it 
is  consistent  with  the  statement  of  facts 
and  of  the  points  decided,  that  the  action 
may  have  been  after  the  eighteen  years,  and 
after  the  lessee  had  had  the  term  he  con- 
tracted for,  and  it  would  then  be  irrelevant. 
The  DigeaUf  into  which  this  case  has  been 
adopted,  throw  no  light  on  this  question 
of  fact.  In  Fuhnerston  v.  Steward {Xdi)^  the 
second  lease  of  sixty  years  was  made  void 
as  to  all  beyond  twenty-one  years,  by  the 
retrospective  effect  of  30  Hen.  8.  c.  13,  and 
still  it  was  held  jto  be  a  surrender  in  law  of 
a  former  lease  for  sixty  years.  But  both 
leases  were,  when  made,  valid ;  and  there  is 
BO  analogy  between  the  avoidance  of  a  valid 
lease  without  breach  of  contract  by  a  retro- 
spective statute,  and  the  avoidance  of  a 
voidable  lease  contrary  to  the  contract,  from 
the  £ulure  of  the  title  of  the  lessor.  In  MeU 
Iowa  V.  3fa^(19)  there  was  a  lease  to  baron 
and  feme  for  lives,  and  afterwards  baron 
and  feme  and  son  accepted  another  lease  for 
lives,  and  it  is  said  that  the  second  lease 
was  void  ah  tntfto,  i.  e.  being  to  commence 
at  diei  datus^  t.  e.  tn  futuro,  and  still  was 
valid  as  a  surrender  of  the  first  lease.  But 
this  report  is  of  no  weight,  both  from  the 
unsoundness  of  the  position  itself,  that  a 
void  lease  involves  a  surrender — see  Roe  v. 
ihe  Archbishop  of  Yorh^ — and  also  because 
in  the  report  of  the  same  case  in  Moor^  636, 
the  second  lease  is  stated  to  have  been  held 
valid,  in  which  case,  of  course,  it  involved 
a  surrender  in  law.  Fludd  v.  Gregory^ 
%  RoU.  Ahr.  496,  *  Sur.*  F,  pi.  7,  is  the 

(17)  Dyer,  140,  (*). 

(18)  Plow.  106. 

(19)  As  reported  in  Cro.  Eliz.  874. 


case  reported  by  Sir  W.  Jones,  as  Uoyd 
V.  Gregory;  and  the  report  of  that  Judge, 
as  before  mentioned,  does  not  bear  out  Uie 
statement  in  RoUe^  that  a  voidable  lease,  if 
made  void,  is  a  surrender.     In  Shep.  Touch* 
p.  301,  it  is  said,  *'  That  the  acceptanee  of 
a  second  lease  is  a  surrender,  though  it  be 
avoidable,  as  if  it  be  upon  condition,  which 
happens,  or  if  it  be  made  by  tenant  in  tail, 
or  the  like."     In  the  first  case,  the  lease 
avoidable,  according  to  the  contract  of  the 
lessee,  would  be  a  surrender;  but  in  the 
second  case,  if  it  was  made  void,  contrary 
to  the  contract,  it  would  raise  the  present 
question ;  and  Sheppard  ciies  for  that  posi- 
tion only  WhUleg  v.  Gough.    In  WMe  t. 
Whitewood  {20\  the  question  was,  whether 
lease  by  tenant  in  fee  of  socage  lands  was 
surrendered  in  law  by  accepting  anew  lease 
from  the  guardian  in  socage,  and  two  Ju»- 
tioes  against  one  held,  that  the  first  lease 
was  determined,  though  not  suzrendered; 
but  enough  particulars  are  not  reported  to 
decide  whether  the  lessee  knew  what  the 
interest  of  the  guardian  was,  and  had  that 
which  he  contracted  for.  In  Lane's  ea$e(2 1 ), 
Ives*$  case(22),  and  Thompeon  v.  Trafford^ 
the  second  estate  was  valid,  and  so  the 
question  was  not  raised.   In  Cary  (23),  the 
abstract  of  an  application  to  Chancery  for  a 
specific  performance  of  an  agreement  for  the 
first  lease,  is  too  short  to  ascertain  its  appli- 
cation to  the  present  question.     These  are 
the  earlier  cases,  which  have  been  heretofore 
referred  to  in  support  of  the  point  now  relied 
on  for  the  plaintiff.     In  Doe  d.  the  Bishop 
of  Rochester  v.  Bridges,  there  was  an  ex* 
press  surrender  by  separate  deed  at  a  dif- 
ferent time,  and  the  lessee  is  stated  to  have 
had  that  which  he  contracted  for.     In  Dam 
d.  Lord  Egremont  v.  Forwood  there  was 
also  an  express  surrender  in  the  lease  in 
consideration  of  its  grant.     These  casea^ 
therefore,  might  be  distingpushed  from,  the 
present,  on  the  ground  that  the  new  leases 
were  founded  on  express  and  not  implied 
surrender.   But  the  general  reasoning,  above 
mentioned,  would  lead  to  a  different  deci-» 
sion  of  the  latter  case.     The  nature  of  tlie 
transaction,  and  the  intention  of  the  parties 
is  really  the  same,  whether  those  expressions 

(20)  1  Leon.  302. 

(21)  2  Rep.  17. 

(22)  b  Ibid.  11,  a. 

(23)  21.  Anon. 
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of  sarrender  are  added  in  the  lease  or  not; 
tod  the  principle  of  Lord  Mansfield's  jadg- 
ment  extends  equally  to  surrenders  so  ex- 
pressed, and  to  surrenders  implied  by  law, 
Slid  aeeoidingly  this  case  has  been  recon- 
nknd  in  the  present  term — Doe  d.  Lord 
Efremni  ▼.  Courtney  (24).  The  hardship 
moltmgftom  a  strict  application  of  what  was 
nppoted  to  be  the  rule,  led  us  to  doubt  the 
eomctness  of  that  supposition,  and  to  review 
the inthorities  cited  for  it;  and  our  inquiry 
bs  led  OS  to  the  conclusion,  that  the  posi- 
tion whidi  would  produce  such  a  result  is 
oot  sopported  by  law.  The  case  for  the 
lesson  of  the  plaintiff  consequently  fails, 
and  onr  judgment  is  for  the  defendant 

Jud^maitfor  the  defendant. 


1846. 
April  19. 

1848. 
Feb.  26. 


DOE  d,  GEORGE  EARL  OF  EGRB- 
MOMT  AND  ALEXANDER  WIL- 
LIAM GRANT  V.  COURTNEY. 


Lease — retiantfor  Life — Power  of  Leas- 
i9$—Void  Lease — Surrender. 

In  1755,  a  tenant  for  Itfe^  under  a  power 
^  Uedng  demised  lands  to  the  defendant 
ftr  uiuiy^nsme  fearst  determinable  on  lives, 
h  1812,  the  tenant  for  life  under  the  same 
^••cr  gramUd  a  further  lease  in  reversion 
^tkt  same  lands  to  the  defendant  for  ninety^ 
w  ffeears  cm  additional  Uvss.  The  lease pur^^ 
f^rtsd  to  be  made  **  in  eonsideraiion  of  the 
"^rtaderiskg  up  into  the  hands  of  the  lessor 
^  eW  leasee"  of  the  lease  of  1755,  «<  which 
fsrrender  is  hereby  made  and  accepted  ac^ 
wdiugiy.**  The  lease  o/  1812  was  not  a 
9^  eaeeuHon  of  the  power  :—Held,  that 
tt  U  did  not  pass  an  interest  according  to 
^  eontraetj  it  did  not  operate  as  a  surren- 
^  of  the  lease  of  1 755,  and  one  of  the  lives 
■4«ed  m  ihat  lease  being  still  in  esse, 
fjtetment  would  not  Ue. 

Ejectment  for  lands  in  Devonshire,  the 
daj  of  the  demise  being  the  20th  of  October 

1844. 

At  the  trial,  before  Coleridge,  J.,  at  the 
Spmg  Assises  for  Devon,  1845,  the  lessor 
^  the  phintiff  rested  his  title  on  the  tame 
Pedigree  as  in  the  preceding  case.     It  also 

(24)  Sm  tbe  fbllowingr  cMe. 


appeared  that  on  the  29th  of  September 
1755,  Charles  Earl  of  Egremont  demised  to 
Richard  Courtney  the  premises  which  were 
the  subject  of  this  action,  habendum  to 
the  said  Richard  Courtney,  his  executors, 
administrators  and  assigns,  from  and  imme-> 
diately  after  the  expiration  or  other  sooner 
determination  pf  a  certain  term  of  ninety- 
nine  years,  or  some  such  term  of  years  now 
determinable  on  the  death  of  Sarah  Peppin, 
for  and  during  the  further  term  of  ninety-^ 
nine  years,  if  the  said  Richard  Courtney, 
aged  about  twenty-eight  years,  and  Betty, 
the  daughter  of  Thomas  Hill,  of  Rackenfoid, 
in  the  county  of  Devon,  aged  six  years,  or 
either  of  them,  should  so  long  happen  to  live. 

By  indenture  of  the  11th  of  July  1785, 
Percy  Charles  Wyndham  (the  third  tenant 
for  life  under  the  limitations  of  the  will  set 
out  in  the  preceding  case),  in  consideration 
of  the  fine  of  901,  and  the  reservations  and 
covenants,  &c.,  demised  the  premises  to 
Richard  Courtney  from  and  immediately 
after  the  expiration  or  other  sooner  deter- 
mination of  the  term  granted  by  the  lease  of 
the  29th  of  September  1755,  for  the  term  of 
ninety-nine  years  from  the  date,  if  Richard 
Courtney,  son  of  Richard  Courtney  the 
younger,  and  grandson  of  Richard  Courtney 
party  hereto,  should  so  long  happen  to  live. 

By  indenture  of  the  25th  of  March  1812» 
between  Percy  CharlesWyndham,  the  lessor, 
of  the  one  part,  and  Richard  Courtney  the 
younger,  the  lessee,  of  the  other  part,  it  was 
witnessed,  that  in  consideration  of  the  sur- 
rendering up  into  the  hands  of  the  said  lessor, 
by  the  said  lessee,  at  or  before  the  delivery 
thereof,  of  a  certain  lease  of  the  29Ui  of  Sep- 
tember 1755,  granted  of  the  premises  hereby 
demised  for  the  term  of  ninety-nine  years 
now  determinable  on  the  death  of  Betty 
Hill,  daught^  of  Thomas  Hill,  which 
surrender  is  hereby  made  amd  accepted 
accordingly,  and  also  in  conrideration  of 
2401.,  &c.  the  lessor  demised  to  the  said 
Richard  Courtney  the  same  premises,  haben-- 
cfaim,  from  the  expiration  or  other  sooner 
determination  of  the  term  of  ninety-nine 
years  granted  by  the  lease  of  the  11th  of 
July  1 785  for  ninety-nine  years,  if  Bartho- 
lomew Courtney  aged  two  years,  and  Han- 
nah Courtney  aged  one  year  (children  of  the 
said  lessee),  or  either  of  them,  should  so  lon^ 
live. 

It  also  appeared  that  the  estate  of  the 
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present  plaintiff,  as  tenant  for  life,  vested 
in  him  in  possession  in  November  1837, 
(Percy  Charles  Wyndham,  the  grantor  of  the 
lease  of  1812,  having  died  in  August  1833). 
The  steward  of  the  lessor  of  the  plaintiff 
had  received  the  rents  of  this  property  from 
the  defendant  in  1838,  1839,  and  1840. 
And  that,  on  the  27th  of  Sq>tember  1843, 
a  notice,  dated  the  25th  of  September,  was 
given  on  behalf  of  the  solicitors  of  the  lessor 
of  the  plaintiff  to  the  defendant,  "  to  quit 
and  deliver  up  on  the  25th  day  of  March 
next  the  peaceable  and  quiet  possession  of 
all  messuages,  tenements,  &c.,  situate  &c., 
which  you  now  hold  of  the  said  Earl  of 
Egremont,  provided  that  your  tenancy  com- 
menced at  Lady-day,  or  otherwise  that 
you  quit  and  deliver  up  peaceable  and  quiet 
possession  of  the  said  premises  at  the  end 
of  the  year  of  your  tenancy  which  shall 
expire  next  after  the  end  of  one  half  year 
from  the  time  of  your  being  served  with  this 
notice."  This  notice  was  accompanied  by 
a  letter  intimating  that  an  investigation  was 
proceeding,  with  respect  to  .the  validity  of 
the  leases  for  lives  held  under  Lord  Egre- 
mont; and  in  the  event  of  his  lordship 
being  advised  that  the  lease  under  which 
the  defendant  held  was  bad,  an  ejectment 
would  be  brought ;  but  if  it  was  considered 
good,  the  notice  would  be  withdrawn. 
For  the  defendant,  it  was  contended  that  if 
the  lease  of  1812  was  a  void  lease  under 
the  power,  it  would  not  operate  as  a  sur- 
render of  the  lease  of  1755 ;  and  that  as 
Betty  Hill  was  not  proved  to  be  dead,  that 
lease  was  still  subsisting — Doe  v.  Forwood 
(1).  Secondly,  that  the  notice  to  quit  was 
insufficient  to  support  the  demise  laid  in 
the  declaration,  and  was  not  a  positive  notice 
by  reason  of  the  accompanying  letter.  The 
learned  Judge  directed  a  verdict  for  the 
lessors  of  the  plaintiff,  with  liberty  to  the 
defendant  to  move  to  enter  a  nonsuit  on 
the  objections  raised  at  the  trial. 

Kinglake^  Setj.^  in  Easter  term,  1845, 
obtained  a  rule  nm,  accordingly;  and  ia 
Easter  term  1846  (April  19), 

Crowder  and  MatUague  Smith  shewed 
cause. 

Kinglake^  Serf,  and  Merivale  were  heard 
in  support  of  the  rule. — The  arguments  and 


(1)3  Q.B.  Rep.  627  ;  a.  c  II  Law  J.  Rep.  (n.s.) 
Q.B.321. 


authorities  are  fully  stated  in  the  judgment 
of  the  Court,  which  was  now  (February  26, 
1848,)  delivered  by — 

Coleridge,  J. — This  case  was  tried,  be- 
fore me,  at  the  Devon  assizes ;  and  it 
being  admitted  that  the  lease  under  which 
the  defendant  had  supposed  him&elf  to  be 
in  possession  could  not  be  sustained  with 
reference  to  the  power  under  which  alone 
it  could  have  been  valid,  a  verdict  passed 
for  the  lessor  of  the  plaintiff.  But  two 
points  were  made  at  the  trial  and  on  mo- 
tion before  us  for  a  nonsuit,  which  are  now 
to  be  considered. 

There  were  the  counterparts  of  three 
leases  produced,  of  the  respective  dates 
of  1755,  1785,  and  1812 ;  and  the  plain- 
tiffs case  was,  that  the  two  latter  were 
invalid,  which  was  admitted,  and  that  the 
last  was  granted  in  consideration  of  a  sur- 
render of  the  first,  and  operated  as  a 
surrender  of  it.  This  was  necessary  to 
his  case,  as  one  of  the  lives  on  which  the 
lease  of  1755  was  granted  was  still  in  being, 
and  that  lease  still  in  force,  unless  so  sur- 
rendered. But  the  defendant  contended, 
that  the  surrender  having  been  made  only 
in  consideration  of  the  grant  of  a  new  valid 
lease,  did  not  take  effect,  because  the  new 
lease  was  invalid. 

Secondly,  assuming  that  this  point  should 
be  decided  against  him,  he  contended  that 
he  had  become  tenant  from  year  to  year, 
and  that  his  tenancy  had  not  been  deter- 
mined by  any  good  notice  to  quit.     Upon 
the  first  point,  the  counsel  for  the  plaintiff 
contended  that  it  had  been  already  decided 
in  their  &vour  by  this  Court  in  Doe  v.  For* 
wood.    It  is  remarkable  that  in  the  judg* 
ment  in  that  case  not  a  word  is  said  upon 
this  point,  and  what  is  reported  to  have 
dropped  from  the  Judges  in  the  coarse  of 
the  argument,  seems  against  the  plaintiff ; 
but  as  the  judgment  could  not  have  passed 
for  him  unless  the  Court  had  thought  there 
had  been  a  good  surrender  of  tibe    valid 
lease,  it  must  be  taken  that  they    did  so 
hold  under  the  circumstances  of  diat  case. 
There  the  former  lease  was  particularly 
described  in  the  invalid  one,  which  was  said 
to  btf  granted  for  the  consideration  of  the 
surrender  of  such  *  former  one,  (adding — 
"  which  is  hereby  surrendered  accordingly,'*) 
and  of  the  sum  of  1571.  10«.  paid  by  the 
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lessee  to  the  lessor.     This  surrender  was 
rdied  on  hy  the  counsel  in  that  case  as 
being  an  express  surrender,  and  taking  it 
out  of  the  principle  of  decision  in  Roe  v. 
ike  Jrehbiihop  of  York  (2),  and  bringing  it 
widim  that  of  Farmer  t.  Rogers  (S).     That 
ease,  however,  turned  on  no  distinction  be- 
tween an  express  and  an  implied  surrender; 
bat  on  whether  the  note  in  writing  there 
iijied  on  was  a  sufficient  surrender  to  satisfy 
tbe  Statute  of  Frauds.     Nor  is  there  any 
tbing  in  the  judgment  in  Doe  d.  the  Bishop  of 
Rodaiery.  Bridges{4t)  (a  case  also  referred 
to)  which  points  to  the  importance  of  the 
(fistmction.  There  the  surrender  of  the  valid 
lease  was  by  a  deed-poll  executed  a  few 
days  before  the  invalid  lease ;  and  the  con- 
lideiation  of  such  surrender  was  not  stated 
to  be  the  gianting  of  the  new  lease,  and 
viiat  is  of  more  importance,  the  new  lease, 
as  the  jadgment  remarks,  was  "  in  terms 
preeisely  conformable  to  the  intent  men- 
tioned in  the  deed  of  surrender.  The  surren- 
deror obtained  exactly  the  lease  for  which  he 
bargained,  and  therefore  it  cannot  be  said 
tbat  the  new  lease  is  a  fraud  or  deception 
Dpon  him ;   and  if  the  surrender  be  deemed 
conditional,"  (a.  e,  on  the  granting  of  a  new 
lease,  as  stipidated  for)  "Uie  condition  has 
been  complied  with."     It  was  said,  on  be- 
baif  of  the  defendant  in  the  present  case, 
tbat  the  surrender  in  Doe  v.  Forwood  was 
taken  to  be  express,  and  that  in  the  present 
case  it  was  only  implied ;   that  in  that  case 
it  was  firaod  that,  on  the  execution  of  the 
second,  the  first  was,  in  &ct,  delivered  up  to 
tbe  lessor,  but  that  in  the  present  case  no  such 
delivery  up  was  proved.    These  differences 
in  (ut  were  relied  on  to  distinguish  the  two 
ca«s ;  but  we  think  that  they  are  not  made 
^  satisfisctcnily.     In  jDoe  v.  Forwood  the 
gnrnnd  for  calling  the  surrender  express 
vas  the  introduction  of  the  words  **  which 
tt  hereby  surrendered  accordingly,"  whereas 
is  the  present  case  the  words  were  "  which 
"Drende^  is  hereby  made,"  or  equivalent 
vordt.   On  the  words  "  hereby  surrendered 
accordingly"  in  Doe  v.  Forwood,  Patteson, 
i*  is  reported  to  have  said  '*  that  is  on  the 
ssppositioii  of  the  new  lease  being  granted," 
naming  to  the  consideration  immediately 


;2}  6  £Mt,  86. 
fJ)  1  WiU.  26. 
^i)  1  B.&  Ad. 847;  s.c.  9 Uw  J.  Rep. K.B.  113. 
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before  expressed.  As  to  the  delivery  up 
of  the  old  lease,  the  fact  was  not  shewn 
either  way  on  the  trial  of  the  present  case, 
nor  was  any  point  made  of  it  on  either  side. 
But  this  fact  can  only  be  evidence  of  inten- 
tion, which  was  not  needed  in  this  case :  it  will 
not  be  in  itself  a  surrender.  In  Roe  v.  the 
Archbishop  of  York,  the  fact  existed,  toge- 
ther with  cancellation,  and  yet  the  surrender 
was  not  held  complete. 

But  then  it  was  said  that  the  whole 
doctrine,  which  vacated  the  surrender  of 
a  prior  lease  whether  express*  or  implied, 
where  the  consideration  was  the  grant 
of  a  new  lease,  applied  only  to  the  case 
where  such  new  lease  was  void,  and  not 
where  it  was  merely  voidable;  that  here  the 
second  lease  was  not  void ;  that  it  bound 
the  grantor,  and  might  have  been  con- 
firmed by  each  succeeding  tenant  for  life 
to  its  expiring  by  efflux  of  time.  We  have 
had  occasion  to  consider  this  doctrine  in 
another  of  these  cases  (5),  and  to  examine 
the  decisions  at  some  length ;  we  will  not, 
therefore,  now  repeat  that  examination,  con- 
tenting ourselves  with  saying  that  the  prin- 
ciple to  be  found  laid  down  by  Lord  Mans- 
field in  Wilson  v.  SeweU  (6)  and  Davison  v. 
Stanley  (7)  seems  to  us  the  true  one :  that 
where  the  new  lease  does  not  pass  an  in- 
terest according  to  the  contract,  the  accept- 
ance of  it  will  not  operate  a  surrender  of 
the  former  lease  ;  that  in  the  case  of  a  sur- 
render implied  by  law  from  the  acceptance 
of  a  new  lease,  a  condition  ought  also  to  be 
understood  as  implied  by  law,  making  void 
the  surrender  in  case  the  new  lease  should 
be  made  void  ;  and  that  in  case  of  an  ex- 
press surrender,  so  expressed  as  to  shew 
the  intention  of  the  parties  to  make  the 
surrender  only  in  consideration  of  the  grant, 
the  sound  construction  of  such  instrument, 
in  order  to  effectuate  all  the  intention  of 
the  parties,  would  make  that  surrender  also 
conditioned  to  be  void  in  case  the  grant 
should  be  made  void ;  see  Doe  d.  Biddulph 
V.  Poole  (8).  Tried  by  this  principle  we  are, 
on  consideration,  satisfied  tiiat  the  lease  of 
1755  was  not  surrendered,  and  was  a  good 
answer  to  the  action.     Our  decision  upon 

(6)  Doe  d.  Biddulph  v,  Poole,  anU,  p.  143. 

(6)  4  Burr.  1980. 

(7)  Ibid.  2218. 

(8)  ilnte,  p.l43. 
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this  point  makes  it  unnecessary  to  con- 
sider the  validity  of  the  notice  to  quit; 
and  the  rule  for  entering  a  nonsuit  will  be 
absolute. 

Rule  absolute. 


1847. 
Jan.  12. 

1848. 
Feb.  26. 


DOE  d,  THE  EARL  OF  E6REM0NT 
V.  WILLIAMS  AND  ANOTHER. 


Power ^  Execution  of^^Leaie*—  Usual  and 
Reasonable  Covenants  ^Premises  usually 
leased. 

Under  a  power  to  make  leases  for  years^ 
determinable  on  lives,  of  premises  usually  so 
leased,  reserving  the  uspal  rents  and  heriots, 
and  so  as  there  should  be  contained  usual 
and  reasonable  covenants,  a  lease  was 
granted,  in  1831,  of  a  tenement,  called  C, 
**  together  with  so  much  of  the  water  from 
the  shuts  in  D.*s  ground  as  R,  M.  has  been 
accustomed  to  have,  and  at  the  same  time  for 
the  purpose  of  working  a  mill,  and  also  the 
use  of  the  water  descending  from  the  head 
weir,  reserving  to  the  occupiers  of  the  mea-- 
dows  watered  by  the  said  course  running  from 
the  head  weir  through  Little  Moor  Meadow, 
und  thence  by  a  trough  into  T.  Meadow^ 
the  right  to  enter  and  cleanse  the  said  waters 
course,  and  to  take  the  water  for  watering 
the  meadows,  having  the  right  thereto  as 
heretofore  accustomed.^*  This  lease  cot^ 
tained  a  covenant  to  do  suit  and  service  at 
the  courts  of  the  manor  of  W^  hut  no  covC" 
nant  to  pay  fines,  ^c. 

In  what  was  taken  as  the  pattern  lease^ 
executed  in  1749,  there  was  a  demise  of  C, 
with  all  waters,  watercourses,  ^.,  except-^ 
ing  to  the  lessor  a  watercourse  flowing  from 
the  head  weir,  through  Little  Moor  Meadow, 
and  from  thence  by  a  trough  into  another 
meadow^  for  W(ttering  the  same  and  other 
lauds  of  the  lessor ;  and  there  was  a  cove- 
fiiifi<  to  pay  fines,  ^c,  as  well  as  to  do  suk 
and  service. 

It  appeared  that  from  a  dtste  prior  to 
1749,  there  had  been  no  courts  baron  or 
customary  courts  held  for  the  manor,  and  no 
evidence  was  given  of  the  existence  of  any 
freehold  or  copyhold  tenants: — Held,  that 
the  covenant  to  pay  fines,  ^c.  was  not  a 


usual  or  reasonable  covenant,  the  omission 
of  which  avoided  the  lease. 

Held,  also,  that  the  lease  of  1831  did  not 
demise  more  than  had  been  formerly  leased^ 
the  effect  of  the  pattern  lease  being  to  pass 
the  channel  of  the  watercourse,  reserving 
only  the  water  Uself, 

Held,  also,  that  it  was  properly  left  to 
the  jury  to  say  what  quantity  of^water  R,  M, 
was  accustomed  to  have  to  turn  the  mill,  in 
order  to  see  whether  it  was  in  excess  of  what 
was  formerly  granted. 

Ejectment  for  lands  in  Somerset^ire. 

The  cause  was  tried,  before  Piatt,  B.,  at 
the  Summer  Assizes,  1845,  for  the  county 
of  Somerset,  when   it  appeared  that  the 
action  was  brought  to  recover  possession  of 
premises,  parcel  of  the  manor  of  Williton 
Regis,  leased  in  1831  to  the  defendants,  by 
George  O'Brien  Earl  of  Egreroont,  under  a 
power  reserved  by  the  will  of  Charles  Earl 
of  Egremont  in  1761,   to  the  person  in 
possession,  "  to  demise,  lease,  and  grant, 
in  possession  or  reversion,  for  one  life,  or 
for  two  or  three  lives,  or  for  any  term  or 
number  of  years  determinable  upon    one 
life  or  two  or  three  lives,  any  part  of  the 
said  premises  usually  so  leased,  so  that  all 
the  leases  to  be  made  by  virtue   hereof^ 
which  shall  be  in  force  at  the  same  time, 
shall  be  determinable  on  the  dropping  oC 
one  life  or  the  dropping  of  two  or  three  lives 
at  the  most,  and  so  that  there  be  reserved 
in  every  such  lease,  during  the  contimianoe 
thereof,  the  ancient  and  accustomed  rents 
and  heriots  for  the  premises  therein  con- 
tained or  more,  and  so  that  in  every  of  the 
leases  so  to  be  made  and  granted  by  virtue 
of  the  several  powers  aforesaid,  there  be 
eontained  usual  and  reasonable  covenants, 
and  a  condition  of  reentry  for  non-payment 
of  rent,"  &c. 

A  lease  for  ninety-nine  years,  detennin* 
able  on  two  lives,  of  Uie  premises  in  ques- 
tion, made  by  Charles  Egremont,  then  Sir 
Charles  Wyndham,  dated  the  22nd  of  April 
1749,  and  which  was  taken  as  the  jmttem 
lease,  contained  the  following  description : 
— "  All  that  messuage,  &c.,  called  OiftvreU, 
&c.,  together  with  all  houses,  outJioaaea, 
edifices,  buildings,  ways,  passages,  waters, 
watercourses,  &c.,  to  the  said  messuages,  &c« 
b^onging  and  appertaining,  &c.,  exeeptmg 
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oat  of  the  present  deioue  and  grant,  unto 
the  said  Sir  C.  Wyndham,  hia  heira  and 
uagMj  a  waterconrse,  flowing  or  deaeend- 
log  fioBi  a  head  weir,  formerly  erected  on 
the  crofl  parcel  of  the  preroiaea  in  and 
throogb  a  meadow,  parcel  of  the  aaid  de- 
mised premiaea,  called  Little  Moor  Mead, 
and  from  thence  conveyed  by  a  trough  into 
a  meadow,  formerly  in  posaesaion  of  B.  W, 
ftc,  for  watering  and  improving  the  same 
aadotherlandaof  the  said  Sir  C.  Wyndham." 
The  rent  reaenred  waa  11,  4t.  and  the  beat 
beast,  or  SL  6a.  8d.  aa  a  heriot.     In  the 
leisewaa  contained  a  covenant  by  the  leasee 
to  "do  aait  and  aervice  unto  all  and  every 
the  court  and  courts  of  the  aaid  Sir  C. 
Wjndham,   h»   heira  and  aaaigna,  to  be 
hoiden  and  kept  for  or  within  the  manor  of 
Williton  Regie  aforeaaid,  in  auch  manner 
as  other  the  tenanta  of  the  aame  manor  in 
respect  of  their  several  estatea  are  used  and 
aeenstomed  to  do,  and  also  to  pay  all  finea, 
amerdaments,  penaltiea,  and  auma  of  money, 
which  ahall  be  then  act,  laid,  or  imposed 
vpoB  or  against  the  aaid  leaaee  for  or  by 
mson  of  any  neglect,  offence,  or  just  cause." 
The  lease  to  the  defendants,  which  waa 
granted  on  the  24th  of  December  1831,  by 
George  O'Brien  Earl  of  £gremont,  and  was 
far  nmety-nine  years  determinable  on  three 
liTes  therein  named,  demised  a  tenement, 
eailed  Raglande,  and  the  tenement  called 
Cntwell,  **  together  with  so  much  of  the 
Witer  from  the  ahuta  in  Dawea'a  ground  as 
the  kte  Mr.  Richard  Morie  haa  been  accua- 
toned  to  have;  and  at  the  same  time  for  the 
pBipose  of  working  the  aaid  leather  mill ; 
sod  also  the  use  of  the  water  deacending 
from  the  head  weir,  formerly  erected  on  the 
croft  parcel  of  the  aaid  tenement,  called 
Catwdl,  except  and  reaerving  to  the  occu- 
pins  of  the  meadows  watered  by  the  said 
cotuie  running  from  the  head  weir  afore- 
*>id,  through   the  Little  Moor  Meadow, 
pucel  of  the  aaid  tenement  called  Cutwell, 
and  thence  by  an  aqueduct  or  trough  into 
Townsend  Meadow,  now  in  the  occupation 
^  &e.,  the  right  to  enter  and  cleanae  the 
aid  wateftourae,  and  to  take  the  water  for 
vatenag  the  meadowa,  having  the  right 
tiweto  as  herebcfore  accustomed."     This 
i^aK  reserved,  a  rent  of  11.  6a.,  and  also 
^U  for  Ragland,  2/.,  and  for  Cutwell 
^  best  beast;  and  contained  a  covenant 
b}  the  defendants,  to  "  perform  suit  and 


aervice  at  all  the  courta  to  be  held  by  the 
aaid  lessor,  his  heira  and  assigns,  in  and  for 
the  manor  of  Williton  Regis." 

It  appeared  by  the  evidence  that,  in  IBlTf 
a  leather  mill  was  erected,  and  when  it  waa 
at  work  the  water,  which  ought  to  have 
been  conveyed  from  the  head  weir  through 
Little  Moor  Meadow,  was  diverted  into  the 
mill  leet,  and  thence  into  the  natural  stream, 
thereby  depriving  Little  Moor  Meadow 
and  the  meadows  beyond  of  irrigation.  It 
further  appeared,  that  anciently  the  water 
ran  through  the  shuts  in  Dawes's  ground 
towards  Cutwell  for  three  days  only  during 
the  week,  but  that  after  the  mill  was  built 
Morle  used  to  take  half  of  the  water  during 
the  three  days,  and  that  the  shuts  were  alter* 
ed  to  meet  this  state  of  things.  With  regard 
to  the  covenant  to  pay  fines,  no  evidence 
was  given  to.  shew  that  any  courts  baron 
or  customary  courts  had  been  held  for  the 
manor  of  Williton  Regis  since  1739,  and  it 
appeared  that  there  had  been  no  freehold  or 
copyhold  tenants  of  the  manor  within  the 
time  of  living  memory. 

The  objections  by  the  lessor  of  the  plain- 
tiff to  the  lease  of  1831  were  (amongst 
others),  that  the  ancient  and  accustomed 
rents  and  heriots  are  not  reserved  by  it; 
that  it  does  not  contain  the  usual  and  rea- 
sonable covenant  to  pay  fines  and  amercia- 
ments imposed  at  the  court  of  the  manor, 
and  that  the  lease  includes  premises  not 
usually  80  leased,  viz.  the  water  from  the 
shuts  in  Dawes's  ground,  and  the  use  of  the 
water  descending  from  the  head  weir  erected 
on  the  croft. 

The  learned  Judge  left  only  this  one  ques- 
tion to  the  jury — whether  the  lease  of  1831 
assumed  to  grant  more  than  was  enjoyed  by 
former  tenants  of  the  same  premises,  viz. 
Cutwell.    The  counsel  for  the  plaintiff  con- 
tended that  this  was  a  question  of  law,  and 
ought  not  to  be  left  to  the  jury.     The  jury 
found  that  more  was  not  granted  than  had 
been  before  enjoyed,  and  the  verdict  waa 
entered  generally  for  the  defendants,  leave 
being  reserved  to  move  to  enter  a  verdict 
for  the  plaintiff  on  the  objections  raised  at 
the  trial. 

A  rule  nisi  to  enter  a  verdict  or  for  a  new 
trial  having  been  accordingly  obtained,  cause 
was  shewn  (Jan,  12,  1847)  by— 

Cockburn,  Butt,  and  Kinglake,  S^'~ 
First,  as  to  the  demises  of  both  CutweU  and 
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Raglandt  at  one  rent,  Doe  d.   the  Earl 
of  Shrewsbury  v.   Wilson  (1)  decides  that 
such  a  lease  is  good — Doe  d.  Earl  of  Egre^ 
nont  V.  Stephens  {2\  in  which  this  very 
point  is  decided.  [This  was  admitted  on  the 
other  side.]     Secondly,  the  omission  of  a 
covenant  to  pay  fines  and  amerciaments  is 
immaterial,  as  no  courts  have  heen  held 
since  the  lease  of  1749 ;  and  all  the  free- 
hold tenements  in  the  manor  having  long 
been  ezdngnished,  there  can  be  no  manor 
court  ^^a^wm  v.   Tudge  (8),  Chetwode 
V.   Crew  (4),  Com.  Dig,  tit  'Copyhold,' 
(R),  I,  2,  Glover  v.  £ane(5),  Bradshaw 
V.  Lawson  (6).     Besides  which,  a  cove- 
nant is  mere  surplusage,  as  it  is  incident  to 
the  jurisdiction  of  the  lord  of  the  manor. 
The  covenants  should  he  both  usual  and 
reasonable.  Thirdly,  as  to  the  water,  which 
is  said  not  to  be  usually  leased,  the  exception 
in  the  pattern  lease  is  not  inserted,  but  the 
present  lease  is,  in  substance,  the  same.  The 
reservation  in  the  pattern  lease  is  to  the 
lessor  for  the  improvement  of  the  meadows, 
whereas  in  the  present  lease  it  is  to  the  occu-^ 
piers  of  the  meadows  for  the  same  purpose. 
The  intention  in  both  leases  was  not  to  create 
a  new  right  in  the  lessor  or  the  occupiers, 
but    simply    to    recognize  a  pre-existing 
right.     The  mill  mentioned  in  the  lease  of 
1831  having  been  built  by  Lord  Egremont 
in  1 81 7,  the  lessee  might  have  used  the  water 
in  any  way  not  inconsistent  with  the  right  of 
others— J^axon  v.  HiU  (7).  The  new  lease, 
in  fact,  instead  of  excepting  all  the  water^ 
only  excepts  a  certain  portion ;  but  it,  by 
exception,  gives  the  occupiers  of  the  lands 
above  the  right  as  theretofore  accustomed. 
No  new  right  is  therefore  created.  The  right 
to  the  water  would  not  be  affected  by  unity 
of  possession — Surg  v.  Pigot  (8).   It  is  also 
said,  that  the  exception  in  the  lease  of  1831 
is  bad,  as  not  being  to  the  lessor,  his  heirs  and 
assigns ;  but  no  form  of  words  is  necessary. 
This  indeed  is  not  the  creation  of  a  right, 


(1)  6B.&Ald.S68. 

(2)  6  Q.B.  Rep.  227 ;  s.  c.  13  Law  J.  Rep.  (n.8.) 
Q.B.  350. 

(3)  2  Wile.  20. 

(4)  WiUes,  614. 

(6)  3  Term  Rep.  447. 

(6)  4  Ibid.  443. 

(7)  3  B.  &  Ad.  804 ;  s.  c.  1  Law  J.  Rep.  (n.s.) 
K.B.  107. 

(8)  Popb.  166. 


but  only  the  declaration  of  the  existence  of 
the  former  one. 

Crowderf  M.  Smithy  and  Phinn^  in  sup- 
port of  the  rule. — It  is  admitted  that  the 
first  point  is  decided  hy,Doe  d.  Lord 
Egremont  v.  Stephens,  Secondly,  as  to  the 
usual  covenants,  a  covenant  to  do  suit  at 
the  courts  and  to  pay  fines  is  a  reasonable 
covenant,  and  is  found  in  the  pattern  lease. 

[WioHTMAN,  J. — ^A  covenant  which  the 
lessee  has  no  means  of  performing  cannot 
be  said  to  be  a  reasonable  covenant.] 

The  same  may  be  said  of  the  covenant  to 
do  service  at  the  mill,  which  may  be  pulled 
down.  Thirdly,  as  to  the  watercourse,  be- 
fore the  lease  of  1831,  the  land  was  demis- 
ed to  Morle,  with  liberty  to  make  the  cut  or 
leet,  and  to  erect  the  mill ;  and  the  miller, 
accordingly,  uses  the  water.  It  is  a  fallacy 
to  suppose  that  by  the  lease  he  would  ac» 
quire  any  right  as  against  the  lessor  of  the 
plaintiff;  the  right  would  expire  with  the 
life  of  the  then  tenant  for  life.  The  cut  or 
leet  enables  the  miller  to  carry  off  all  the 
water ;  and  the  reversionary  interest  of  the 
lessee  is  thereby  injured.  The  exception 
in  the  lease  of  1831  amounts  to  nothing. 
The  occupiers  cannot  have  the  water  as 
they  are  strangers  to  the  grant;  and  the 
grantor  cannot  have  that,  by  way  of  excep- 
tion, which  he  has  granted  out  already  ;  the 
grant  being  construed  most  strongly  against 
him. 

[Patteson,  J. — ^The  original  lease  ex- 
cepts so  much  of  the  water  as  was  neces- 
sary for  the  purpose  of  watering ;  and  the 
lease  of  1831  gives  so  much  water,  provided 
the  lessee  does  not  interfere  with  die  right 
of  the  people  below.] 

It  may  be  diflScult  to  put  a  constructioa 
on  the  exception  as  it  stands.  It  ought  to 
have  been  intelligible.         , 

[Coleridge,  J. — Is  it  not  for  you  to 
shew  that  something  is  g^noited  which  is 
prejudicial  to  the  reversioner  ?] 

Primd  faeie  something  is  granted  which 
was  not  granted  before.  If  the  watercourse 
was  demised,  an  additional  rent  should  have 
been  reserved.  The  pattern  lease  reserves 
to  the  tenant  for  life  the  right  of  dealing 
with  the  water  as  he  pleased.  The  lease  of 
1831  is  good  as  to  the  grant,  but  bad  as  to 
the  exception. 

[Coleridge,  J.— It  may  amount  to   a 
limitation  of  the  grant,  t.  e,  a  grant  of  the 


HILARY  TERM,  1848. 


157 


mter  provided  the  lessor  did  not  interfere 
with  the  lights  of  the  occupiers.] 

Cur,  ach.  fntit 

The  judgment  of  the  Court  was  now 
(Feb.  26, 1848)  delivered  by— 

CoLiBiDOB,  J. — This  case  was  tried  be- 
fore my  Brother  Piatt,  when  a  verdict  passed 
for  the  defendants,  on  a  point  submitted  to 
the  JQiy,  with  leave  to  enter  it  for  the  plain- 
tiff if  we  should  be  of  opinion  that  the 
question  in  the  case  was  one  of  law,  which 
oogfat  to  have  been  ruled  in  his  favour.  The 
cue  for  the  plaintiff  rested  on  objections  to 
the  lease  under  which  the  defendants  held, 
as  not  supported  by  the  power  under  which 
it  was  made,  and  these  objections  were  ul- 
timately reduced  to  two,  now  to  be  consi- 
dered. The  first  was  stated  thus : — In  what 
vu  taken  as  the  pattern  lease,  executed  in 
1749,  was  a  covenant  to  do  suit  and  service 
at  the  courts  of  the  manor  of  Williton,  on 
QBoal  notice  to  be  there  sworn,  and  ordered 
hy  the  steward,  and  to  pay  all  fines  and 
userdaments  there  lawfully  imposed.  •  In 
the  lease  in  question  was  a  covenant  to  do 
soft  and  service ;  but  there  was  no  express 
ooTenant  to  pay  fines  and  amerciaments 
fi>r  default  of  suit.  The  power  required  that 
in  all  leases  granted  under  it  there  should 
be  contained  all  usual  and  reasonable 
covenants.  It  was  admitted  that  no  courts 
haron  or  customary  courts  had  been  held 
vithm  the  manor  from  1739,  and  it  was 
^ioitted  in  the  argument  that  there  had 
heenno  freeholders  or  copyholders  within  the 
nanor  within  the  time  of  Uving  memory,  and 
there  was  no  evidence  to  the  contrary  offered  at 
the  trial.  It  was,  therefore,  argued  on  the 
part  of  the  defendant,  that  this  being  a  lease 
^  years  the  covenant  was  not  properly  a 
Qinal  or  reasonable  covenant;  that  the 
coQit  baron  could  not  be  now  held,  because 
there  were  no  freeholders ;  nor  could  it  be 
'evired,  because  no  freehold  tenure  of  the 
manor  could  by  law  be  created  at  this  day ; 
and  by  the  same  course  of  argument  it  was 
signed  that  no  customary  court  could  be 
held  or  revived  for  want  of  copyholders; 
^  it  was  said,  that  although  this  covenant 
wu  found  in  the  pattern  lease  of  1749,  it 
was  not  eonclttsively  to  be  taken  to  be  a 
Qsnal  and  reasonable  covenant.  We  agree 
in  these  aiguments,  which  in  truth  were  not 
mnch  diqiuted  at  the  bar.  But  it  was  argued 


that  although  the  court  baron  and  customary 
court  were  irrevocably  gone,  and  so  there 
were  no  courta,  properly  8p;akii.g,  of  the 
manor  that  were  or  could  be  held,  yet  there 
might  be  courts,  such  as  the  court  leet,  that 
in  a  popular  way  might  be  called  manor 
courts,  which  in  order  to  the  identification 
of  property  as  belonging  to  this  reputed 
manor,  it  might  be  reasonable  to  bind  the 
tenants  occupying  lands  in  it  to  attend,  and 
that  so  considered  the  covenant  would  still 
be  a  reasonable  one.  But  it  would  be  un- 
reasonable to  give  the  words  in  the  covenant 
a  meaning  other  than  they  would  naturally 
bear,  in  order  to  avoid  the  lease ;  and  even  if 
we  gave  the  words  the  sense  desired,  and 
allowed  the  inference  that  a  covenant  to 
attend  them  might  be  reasonable  for  the  pur- 
pose stated,  it  by  no  means  follows  that  it 
would  be  unreasonable  to  omit  that  which 
alone  is  omitted,  the  covenant  to  pay  fines 
and  amerciaments  for  defiault  of  suit.  On  the 
contrary,  such  a  covenant  might  raise  such 
questions  as  to  the  jurisdiction  to  impose 
the  fine  or  amerciaments,  and  to  whom  it 
was  to  be  paid,  that  it  might  be  considered 
very  reasonable  to  omit  it,  leaving  the  lord 
to  his  remedy  by  action  for  the  breach  of 
the  simple  covenant  to  do  the  suit.  On 
this  ground,  therefore,  we  see  no  reason  to 
disturb  the  verdict.  The  second  point, 
which  was  much  more  contested  at  the  bar, 
was  stated  thus :— In  the  pattern  lease,  out 
of  the  general  grant  of  water,  watercourses, 
&c.  was  excepted  a  watercourse  fiowing 
by  means  of  a  head-weir  out  of  a  naturid 
stream  into  an  artificial  channel  made  through 
the  demised  lands  on  a  higher  level,  for  Uie 
purpose  of  irrigating  them  and  other  lands 
of  the  lessor  lower  down  the  stream.  In 
the  interval  between  1749  and  the  grant  of 
the  lease  in  question  in  1831,  one  Morle, 
then  tenant  of  the  premises,  had-  erected 
a  mill  and  diverted  water  from  this  water- 
course, and  so  diminished  the  water  for 
irrigation  of  the  lands  just  mentioned ;  the 
water  he  so  abstracted  being  returned  not 
to  the  artificial  channel  but  to  the  natural 
stream,  and  so  made  unavailing  for  the  pur- 
poses of  those  lands.^  In  the  lease  of  1831, 
the  grant  to  the  lessee  is  only  of  so  much  of 
the  water  as  Morle  had  been  accustomed  to 
have  for  the  use  of  his  mill,  and  there  was 
no  exception  of  the  watercourse  to  the 
lessor,  but  only  to  the  occupiers  of  the  mea- 
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dows  below  a  right  to  enter  and  deanae  the 
water-course,  and  take  the  water  for  the 
use  of  their  meadows  as  heretofore  aocua* 
tomed  ;  and  this  exception  the  coansel 
for  the  plaintiff  urged,  did  not  profess  to 
include  the  watercourse,  and  was  in  itself 
merely  void,  so  that  the  watercourse,  which 
before  was  not  demised,  now  passed  to  the 
lessee  by  the  general  words  of  the  lease, 
and  the  remainder-men  were  also  injured  in 
respect  of  their  lower  lands,  the  abstraction 
of  water  by  Morle  being  now  made  legal,  if 
the  lease  in  question  was  sustainable.  This 
objection,  therefore,  is  twofold:  first,  that 
more  is  now  demised  —  the  watercourse 
itself — ^than  was  granted  by  the  pattern 
lease  ;  secondly,  the  injurious  consequence 
— the  permanent  diminution  of  water  appli** 
cable  to  the  irrigation  of  the  lands  below. 
As  to  the  first,  it  appears  to  us  the  objection 
rests  upon  an  assumption  of  fact  as  to  the 
pattern  lease  which  is  not  well  founded.  It  is 
assumed  that  the  artificial  channel  through 
which  the  water  flowed  from  the  head-weir 
did  not  pass  by  it,  and  was  excepted  out  of 
the  demise ;  but  we  collect  the  words  of 
the  exception  in  that  lease  to  have  been 
(following  after  a  grant  of  all  waters  and 
watercourses  belonging,  &c.),  '*  except  a 
certain  watercourse  flowing  through  Little 
Moot  Mead,  thence  into  another  mead 
(named)  for  watering  it  and  other  lands  of 
Sir  C.  Wyndham."  Now,  without  saying 
that  a  watercourse  may  never  mean  the 
channel  in  which  water  flows,  it  certainly 
may  mean  the  stream  or  flow  of  the  water 
itself,  and  whether  it  means  the  one  or  the 
other  in  any  instrument  will  very  materially 
depend  on  the  context ;  and  in  the  case 
before  us,  it  appears  to  us  that  that  which 
flows  through  lands  named  for  the  purpose 
of  watering  them  and  other  specified  lands, 
must  be  taken  to  be  the  water  itself,  and 
not  the  channel  through  which  it  flows.  If 
so,  the  channel  itself  would  have  passed  by 
the  pattern  lease,  subject  only  to  the  ease- 
ment of  the  flow  of  water  in  it,  which  was 
substantiaUy  the  thing  excepted.  And  so 
the  first  part  of  this  objection  fails*  It  may 
be  doubted  whether,  if  this  be  removed^ 
what  remains  is  open  for  the  plaintiff  to 
insist  upon  with  reference  to  the  notice  of  ob- 
jections ;  but  if  it  be,  it  clearly  raised  not  a 
point  of  law  for  the  Judge,  but  a  question  of 
fact  for  the  jury.     It  was  necessary  to  ascer- 


tain what  quantity  of  water  Morle  had  been 
accustomed  to  have  to  turn  his  mill,  before 
it  could  be  detennined  whether  a  grant  of 
that  quantity  was  in  excess  of  what  was 
granted  by  the  former  lease.  The  jury 
have  in  effect  been  directed  to  consider  that 
question,  and  their  finding  is  not  questioned. 
We  are,  therefore,  on  the  whole,  of  opinion 
that  this  rule  should  be  discharged. 

Rule  discharged. 
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PLUMER  v.  BRISCO£.* 


Sheriff-^Replevin — Sufficiency  of  Sure- 
ties— Damages  —  Costs  of  Action  against 
Sureties — Pleading. 

A  replevin  bond  whieh  has  been  assigned 
by  the  sheriff,  is  admissible  in  an  action 
against  him  for  taking  insufficient  pledges^ 
without  proof  of  its  execution,  though  there 
is  an  attesting  witness. 

The  acts  and  declarations  of  the  person 
who  acted  as  replevin  clerk  are  admissible 
against  the  sheriff,  though  there  is  no  other 
evidence  of  his  being  such  clerk  than  his 
acting  as  such  on  the  occasion  in  question. 

A  writ  of  fi.  fa.,  in  an  attion  on  pro^ 
mises  for  the  rent  is  also  admissible  against 
the  sheriff,  to  shew  that  the  proceedings  taken 
against  the  plaintiff  in  replevin  had  proved 
fruitless. 

The  costs  of  an  action  against  the  sureties 
are  recoverable  as  damages  against  the 
sheriff. 

It  is  sufficient  for  the  declaration  to  allege 
that  the  sureties  were  insufficient  in  fact, 
without  noticing  the  tenant  or  shewing  that 
the  sheriff  did  not  make  due  inquiry  or  even 
use  reasonable  caution. 

Whether  he  used  due  caution  is  a  question 
for  the  jury. 

Case  against  the  sheriff  of  Sussex  for 
taking  insufilcient  pledges  in  a  replevin  suit 
of  Gladman  v.  Plumer{l), 

The  declaration  was  in  the  usual  form, 
alleging  the  distraining,  by  the  plaintifir,  on 
the  goods  of  Gladman,  and  that  the  sheriff 
caused  the  goods  to  be  replevied  and  deliver- 
ed to  Gladman,  with  the  averment  that  at  the 
then  next  county  court  of  the  said  sheriff, 

*  Decided  in  the  preTioua  term. 

(1)  See  15  Law  J.  Rep.  (n.s.)  Q.B.  79. 
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to  wh,  at  the  comity  court  of  the  said  sheriff, 

yden  It,  &e.,  the  said  Gladman  did  appear 

and  levy  his  plaint,  &c. ;  and  that  Glad- 

Biio  did  not  duly  prosecute  his  suit,  &c. ; 

ud  that  it  was  the  duty  of  the  sheriff,  before 

miking  deliverance  of  the  distress  to  Glad* 

mas,  in  pursuance  of  the  statute,  &c.,  to 

take  fioni  the  said  Gladman,  &c.,  with  two 

RspoDaiUe  persons  as  sureties,  a  bond,  in 

dooble  the  ralne  of  the  goods  distrained, 

conditioned,  &c. ;  yet  the  defendant,  so  being 

sock  sheriff  as  aforesaid,  not  regarding,  &c., 

did  not  take  from  the  said  Gladman  and  two 

RtponsiUe  persons  as  aforesaid,  such  a  bond 

ai  aforesaid,  conditioned  as  aforesaid,  but 

vTDDgittlly  and  injuriously  wholly  omitted, 

&Cf  and  on  the  contrary  thereof  he,  the 

uid  defendant,  wrongfully  took  in  the  name 

of  the  said  defendimt,  as  such  sheriff  as 

aforeiaid,  of  the  said  Gladman  and  two 

other  persons,  to  wit»  &c.,   C.  and  D,  a 

certain  bond  conditioned,  &c.,  as  a  bond 

taken  in  pursuance  of  the  said  statute  ; 

nevertheless  the  plaintiff  in  fact  saith,  that 

the  said  C.  and  D.  so  taken  as  sureties,  at 

the  time  of  their  becoming  pledges  and 

soifties  in  that  behalf  as  aforesaid,  were  not 

pxi,  able,  sufficient,  and  responsible  sure- 

ties,  &c  but  were,  and  eadi  of  them  was,  and 

ever  since  have  been  and  still  are  wholly 

ianiBcieDt,  &c.,  and  that  the  goods  and 

chattels  had  not  been  retained,  or  theairears 

of  rent  paid,  &c. 

Pleas  (amongst  others)  denying  the  exe- 
cation  of  the  replevin  bond ;  and  traversing 
the  allegation  in  the  declaration,  that  the 
plaintiff  in  the  replevin  suit  appeared  and 
levied  bis  phunt  at  the  next  county  court, 
■0^  eiformd. 

At  the  trial,  before  Coltman,  J.,  at  the 
Siunmer  Assizes  for  Lewes,  the  plaintiff 
pot  in  the  replevin  bond,  to  which  there  was 
tt  attesting  witness,  and  which  bond  had 
bees  assigiied  to  him  by  the  sheriff.  The 
attesting  witness  was  not  called,  the  plaintiff 
oateoding  that  proof  of  the  assignment,  as 
*8ai«t  the  sheriff,  dispensed  with  proof  of 
^  execution — Barnes  v,  Lveoi  (2) ;  and 
tbeleaned  Jndgeadmitted  the  replevin  bond. 
In  tbe  course  of  the  cause  a  writ  in  an 
an  action  on  promises,  in  the  suit  Oladmam 
^'  Plnmer,  was  put  in,  being  in  fact  a 
JBdgment  for  the  r^t.     This,  it  was  con- 

(2)  Ry.  &  Moo.  264. 


tended  on  behalf  of  the  defendant,  was  not 
admissible,  but  was  received  by  the  learned 
Judge.  The  Judge  also  received  evidence 
of  the  acts  of  Coppock,  the  replevin  clerk, 
without  any  further  evidence  that  he  was 
such  Chan  that  he  acted  in  that  character  in 
these  proceedings — Jones  v.  Wood  (3),  and 
The  King  v.  Jones  (4). 

It  further  appeared  that  the  plaint  was  not, 
in  fact,  levied  at  the  next  county  court,  but  at 
the  next  but  one.  It  was  objected  that  there 
being  a  precise  issue  raised  on  this  point, 
the  declaration  was  not  supported.  The 
learned  Judge  held,  that  the  averment  was 
immaterial,  and  under  his  direction  the  jury 
returned  a  verdict  for  246/*  5s.  damages, 
which  sum  included  the  costs  of  an  action 
against  the  sureties. 

In  the  following  Michaelmas  term, — 

Bovill  moved  for  a  new  trial,  on  several 
grounds,  and  also  in  arrest  of  judgment.-— 
First,  the  replevin  bond  was  improperly 
admitted  without  due  proof  of  its  execution. 
Barnes  v.  Lucas  is  not  consistent  with 
the  ruling  of  Tindal,  C.J.,  at  Nisi  Prius,  in 
The  Fishmongers*  Company  v,  Robertson  {&); 
and  though  his  ruling  was  not  upheld  by 
the  Court  of  Common  Pleas,  the  question 
is  still  pending  on  a  bill  of  exceptions— 
ShUterie  v.  Pooleg  (6).  Secondly,  the  writ 
o£fi,  fa,  was  improperly  admitted.  Thirdly, 
no  foundation  was  laid  for  admitting  in  evi- 
dence the  acts  of  Coppock,  it  not  having 
been  proved  that  he  acted  as  replevin  clerk 
on  any  other  occasion.  Fourthly,  the  plain- 
tiff having  taken  upon  himself  to  allege 
that  the  plaint  was  levied  at  the  next 
county  court,  the  Judge  was  wrong  in  di- 
recting the  jury  that  the  issue  was  immaterial. 
The  condition  of  the  bond  is  to  prosecute 
the  suit  with  effect  and  without  delay  ;  and 
at  all  events  the  jury  should  have  been  told 
that  the  plaint  ought  to  be  levied  within  a 
reasonable  time. 

[WiGHTMAN,  J. — I  do  not  SCO  that  it 
would  be  any  objection  if  the  plaint  had  not 
been  levied  for  a  year.] 

[Coleridge,  J. — The  real  question  is, 
whether  the  sureties  were  at  the  time  suffi- 
cient.] 

(8)  3  Campb.  228. 

(4)  2  Ibid.  131. 

(5)  1  Com.  B.  60. 

(6)  6  Mee.  &  Wels.  664;  s.  e.  10  Uw  J.  Rap. 
(n.8.)  Ezch.  8. 
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FiAihlyi  the  costs  of  the  action  against 
tiie  sureties  should  not  have  been  included 
in  the  damages,  without  proof  of  previous 
notice  to  the  sheriff  that  an  action  had  been 
brought  against  the  sureties  —  Baker  v. 
Garrati  (7).  The  sheriff  might,  upon  notice, 
have  paid  the  money.  Sixthly,  it  was 
proved  that  the  sheriff  made  all  possible 
inquiry  as  to  the  sufficiency  of  the  sureties, 
and  did  even  more  than  has  been  held  neces- 
sary. It  was  proved  that  inquiries  were  made 
of  the  bailiff  and  sheriff's  officer,  and  <th^ 
sheriff  was  not  satisfied  with  the  mere  state- 
ment of  the  sureties  themselves— i/ie^ery  v. 
Basiard  (8). 

[WiGHTM AN,  J.— 'AU  this  was  a  question 
for  the  jury.] 

Seventhly,  the  declaration  is  also  bad  in 
arrest  of  judgment.  The  action  is  founded 
on  1 1  Geo.  2.  c.  1 9.  s.  23,  which  enacts,  that 
the  sheriff  shall  take  a  bond  from  the  plain- 
tiff and  two  responsible  persons  as  sureties. 
The  declaration  ought  to  negative  the  suffi- 
ciency of  the  plaintiff  in  the  replevin  suit 
as  well  as  that  of  the  sureties— ^«cW  v. 
Gordon  {9).  Also,  the  declaration  merely 
alleges  that  the  sureties  were  insufficient, 
and  it  is  true  that  such  is  the  common  form. 
But  surely  it  is  not  enough  to  allege  their 
insufficiency  in  point  of  fact ;  in  order  to 
fix  the  sheriff  with  damages,  it  ought  to  be 
averred  that  he  did  not  make  due  inquiry 
or  take  reasonable  caxe—^Hindie  v.  Blades 
(10). 

Cur,  adv.  vult. 

The  judgment  of  the  Court  was  now 
delivered  by — 

Lord  Denman,  C. J.  — This  case  was 
moved  upon  several  grounds  :  one,  that  the 
verdict  was  against  evidence ;  but  upon  con- 
sulting the  learned  Judge  who  tried  the 
case,  we  do  not  find  that  he  is  dissatisfied 
with  the  verdict,  and  we  see  no  reason  to 
doubt  the  propriety  of  the  verdict  of  the 
jury  upon  the  evidence  before  them.  The 
due  care  of  the  sheriff  as  to  the  responsi- 
bility of  the  bail,  was  entirely  a  questicm 
for  the  jury. 

But  it  was   said,  that    there  was    no 

(7)  8  Bing.  66  \  1.0.  3  Law  J.  Rep.  C.P.  45. 

(8)  4  Ad.  &  £1.  828. 

(9)  1  Cr.  Ac  M.  58  ;  a.  c.  2  Law  J.  Rep.  (n.b.) 
£xeh.  47. 

(10)  5  Taunt.  225. 


proper  proof  of  the  execution  of  the  re- 
plevin bond,  proof  of  the  assignment  by 
the  sheriff  being  held  sufficient  evidence 
against  him  of  the  due  execution  of  the 
bond.^  Upon  this  point,  the  case  of  ScoUv. 
Waithman  ( 11 )  is  a  decisive  authority.  The 
sheriff  by  taking  and  assigning  the  bond, 
admits  its  due  execution  and  validity  as  a 
bond.  The  cases  dted  of  The  Fishmongen' 
Company  v.  RoherUon  and  SlaUerie  v. 
Pooley  turned  upon  very  diffisrent  points, 
and  are  clearly  distinguishable. 

Another  ol^ection  was,  that  the  declara- 
tions of  the  person  who  acted  as  the  sheriff's 
replevin  derk  were  admitted.  As  these  de- 
clarations related  to  a  matter  clearly  witiitn 
the  scope  of  his  duty  as  replevin  clerk,  and 
were  made  by  him  whilst  acting  as  such  in 
the  very  matter,  we  think  they  were  pro- 
perly admitted,  and  that  the  proof  of  his 
acting  as  replevin  derk  was  suffident  to 
shew  primdfatie  that  he  was  so. 

It  was  also  said,  that  a  writ  of  ^.  /a.  was 
improperly  received  in  evidence,  because  it 
was  not  in  the  replevin  suit,  but  in  an  ac- 
tion on  promises.  As  this  was  introduced 
merely  to  shew  the  fruitless  proceedings 
that  had  been  taken,  we  do  not  think  that 
the  admission  of  that  document  affords  any 
ground  for  a  new  trial. 

Another  objection  was,  that  the  costa  of 
the  proceedings  against  the  sureties  could 
not  be  recovered  against  the  sheriff,  and 
Baker  v.  Garratt  was  cited  ;  but  that  case 
only  dedded  that  damages  beyond  the 
penalty  of  the  replevin  bond  could  not  be 
recovmd  in  an  action  against  the  sheriff, 
which  is  not  the  case  here ;  and,  therefore, 
on  that  ground,  the  defendant  is  not  entitled 
to  a  rule. 

In  arrest  of  judgment  it  was  said,  that 
the  declaration  only  charged  the  not  taking 
two  suffident  sureties,  without  saying 
anything  of  the  tenant,  who  might  be 
suffident.  We  think  there  is  nothing  in 
this  objection.  The  distrainor  has  a  right 
to  have  two  suffident  sureties,  and  if  he  bas 
not,  is  entitled  to  his  action.  One  or  two 
other  objections  were  taken  which  were  dis- 
posed of  when  the  motion  was  made.  There 
will,  therefore,  be  no  rule. 

Rule  refused,. 

(11)  3  SUrk.  N.P.C.  168. 
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filll  COVKT.^ 

184^.      >   In  re  fearon  v,  nowall. 
Ju.  29, 31.3 

Prohibition — County  Court — Jurisdiction 
^Landlord  and  Tenant—d  4^10  Vict.  c.95. 
J.  122. 

mere  a  tenant^  after  notice  to  quit^  refuses 

to  dditer  up  possession  of  the  premises 

9caifkd  by  Atni,  and  a   plaint  has  been 

a^iertd  m,  and  a  summons  thereupon  issued 

Mrf  of  the  county  court,  under  the9  ^  10 

rtcL  e,  96,  f.  122,  the  fact  of  the  tenant  ap- 

foring  to  such  summons^  and  shewing  cause, 

is  not  sufficient  to  oust  the  county  court  of 

itsjvis^ction  to  grant  a  warrant  of  posses- 

non;  but  it  is  for  that  Court  to  determine 

whether  the  cause  shewn  is  sufficient  or  not. 

So  aiso  the  qnesiiony  whether  such  tenancy 

ioi  been  **dsUy  determined  by  a  legal  notice 

to  (pat"  is  one  upon  which  the  decision  of 

ike  county  court  is  conclusive  upon    the 

fertia. 

This  was  a  rule  calling  npon  the  Judge 
of  the  CouDty  Court  of  Surrey,  and  the 
plaintiff  in  the  action  of  Fearon  t.  NowaU 
in  that  eourt,  to  shew  cause  why  a  writ  of 
prohibition  should  not  issue  to  prohibit  that 
Court  from  carrying  into  execution  the  judg- 
meat  recovered  in  that  action. 

From  the  affidavits  it  appeared  that  the 
pbintiff  was  the  landlord,  and  the  defen- 
diot  the  tenant  of  certain  land,  held  from 
vear  to  year,  under  an  agreement,  at  a  rent 
of  401.  Tbe  tenancy  commenced  on  the 
25th  of  Mareb  1S41,  the  agreement  con- 
taiaiDg  a  provision  that  "  the  tenant  should, 
00  feodrhig  a  written  notice  to  that  effect, 
^Ter  up  possession  of  the  whole  or  such 
prt  of  the  said  premises  as  might  for  the 
time  being  be  required,  within  one  calendar 
noDth  next  after  such  notice  should  have 
been  defiveied  to  him,  and  that  upon  every 
nch  delivery  up  of  possession  a  propor- 
tmate  deductiou  should  be  made  of  the 
ivBt  thereby  reserved,  according  to  the 
^tiDtity  of  ground  so  delivered  up ;  and  that 
incase  any  crop  should  be  upon  the  ground 
<ieli?cied  up  pursuant  to  any  such  notice, 
>  reasonable  amount  of  compensation  should 
be  paid  to  the  tenant."  Several  notices  had 
been  served  from  time  to  time  upon  the 
tcBaiit,  in  obedience  to  which  he  had  deli- 
▼end  up  a  considerable  portion  of  the  land, 

Nbv  Suues.  XVII.— aB. 


but  he  had  received  no  payment  in  respect 
of  crops  growing  upon  the  land  delivered 
up.  At  Michaelmas,  1846,  a  six  months' 
notice  to  quit  was  served  upon  him,  requir- 
ing him  to  give  up  possession  of  the  residue 
of  the  land.  At  that  time  the  claim  of  the 
tenant  in  respect  of  the  growing  crops 
amounted  to  150/.  On  the  6th  of  June, 
possession  not  having  been  delivered  up,  a 
plaint  was  entered  in  the  county  court  of 
Surrey,  and  a  summons  served  upon  the 
tenant,  requiring  him  to  shew  cause  why  he 
should  not  deliver  up  possession  of  that 
residue  to  the  plaintiff.  On  the  21st  of 
July  the  defendant  accordingly  attended  at 
the  county  court,  and  contended  that  the 
case  was  not  within  the  jurisdiction  of  the 
court ;  but  the  Judge  overruled  the  objection, 
heard  the  case,  and  gave  judgment  in  favour 
of  the  plaintiff,  directing  that  a  warrant  to 
recover  such  possession  should  issue  on  the 
21st  of  December  then  next. 

In  the  course  of  last  Michaelmas  term 
this  rule  was  obtained  upon  two  grounds : 
first,  that  on  the  appearance  of  the  defen- 
dant at  the  county  court  to  shew  cause,  the 
jurisdiction  of  that  court  to  proceed  further 
was  taken  away ;  secondly,  that  the  notice 
to  quit  being  insUcient  to  determine  the 
tenancy,  the  Judge  of  the  county  court  had 
no  jurisdiction  in  the  matter. 

Bovill  shewed  cause  (Jan.  29). — Neither 
ground  of  objection  ought  to  prevail.  The 
jurisdiction  of  the  Judge  of  the  county  court, 
under  the  122nd  section  of  the  9  &  10  Vict, 
c.  95,  is  not  taken  away  by  the  mere  appear- 
ance of  the  defendant  to  the  summons  issued 
under  that  section.  He  must  "  shew  cause 
to  the  contrary,"  that  is  to  say,  cause  suffi- 
cient to  satisfy  die  mind  of  the  Judge ;  and 
a  wrong  decision  of  the  Judge  in  this  respect 
is  no  ground  for  a  writ  of  prohibition.  As 
to  the  second  objection,  that  also  was  a 
matter  for  the  Judge  of  the  county  court 
to  adjudicate  upon.  It  was  for  him  to  say 
whether  the  tenancy  was  duly  determined 
or  not.  It  is  not  open  to  the  defendant  to 
argue  now  that  the  notice  to  quit  was  insuffi- 
cient under  the  terms  of  the  agreement. 

Otter  and  Hugh  Hill,  in  support  of  the 
rule.—- First,  the  defendant  having  appeared 
and  shewn  cause  against  the  summons  in 
the  county  court,  the  Judge  had  no  longer 
jurisdiction  to  adjudicate  in  the  matter. 
The  statute  of  the  8  &  9  Vict.  c.   95. 
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skould  be  so  construed  as  to  make  all  the 
sections  thereof  consistent  one  with  the 
other.  If,  under  the  122nd  section,  the 
Judge  of  the  county  court  is  allowed  to  go 
into  questions  affecting  the  title  of  the  par^ 
ties,  why  does  the  50th  section  enact  that 
that  court  *^  shall  not  have  cognizance  of 
any  action  of  ejectment"?  The  122nd 
section  of  that  statute  is  vety  similarly 
worded  to  the  1st  section  of  the  1  &  2 
Vict.  0.  74,  except  that  the  words  which 
occur  there,  requiring  the  tenant  not  only 
to  appear  and  shew  cause,  but  '*  to  shew  to 
the  satisiiaodon  of  the  Justices  reasonable 
cause  why  possession  should  not  be  given 
up,"  are  omitted  from  the  122nd  section. 
This  strengthens  the  argument  on  behalf  of 
the  defendant,  and  would  go  to  shew  that 
the  legislature  only  intended  the  powers 
under  that  section  to  be  exercised  in  casee 
either  of  vacant  possession,  or  where  the 
tenant  makes  no  claim  to  the  hirther  poa* 
session  of  the  premises.  Secondly,  it  is 
submitted,  that  under  the  special  provisions 
of  this  agreement  it  is  clear  that  the  tenancy 
was  not  determihed  by  the  notice  given  in 
this  case.  The  only  notice  which  could  be 
effectual  would  be  the  one  month's  notice, 
accompanied  by  a  payment  or  tender  of  a 
sum  as  compensation  for  the  crops  upon  the 
land. 

[Erlb,  J.*<— Does  not  this  hl\  within  the 
principle  of  The  Queen  v.  Beko»{l)  ?] 

No ;  the  fiact  that  the  tenancy  had  been 
determined  by  a  legal  notice  to  quit,  is 
essential  to  give  the  Judge  of  the  county 
court  juiisdiction. 

Cur,  adv,  wdi, 

Erlb,  J.  now  (Jan.  31)  delivered  the  fol- 
lowing judgment.*-«In  this  case  a  rule  for  a 
prohibition  to  the  county  court  of  Surrey 
was  moved  for  on  two  grounds :  first,  that  the 
Judge  had  no  jurisdiction  to  proceed,  under 
9  ft  10  Vict.  c.  95.  a.  122,  where  the  tenant 
appesrod  and  shewed  any  cause  against  pro* 
eeeding,  whether  good  or  bad.  The  words 
of  the  stetute  are,  '*  if  the  tenant  shall  not 
appear  and  shew  cause  to  the  contrary ;" 
and  in  my  opinion  those  words  require  the 
tenant  to  shew  such  cause  as  constitutes  in 
the  opinion  of  the  Judge  a  defence.     The 


(1)1  Q.B.  Rep.  66;  s.c.  10  Law  J.  Rep.  (n.s.) 


construction  contended  for  would  render 
this  part  of  the  stetute  nugatory.  The 
second  ground  was,  that  the  notice  to  quit 
proved  by  the  landlord  did  not  determine 
the  tenancy ;  that  the  Judge  had  no  juris- 
diction unless  the  tenancy  was  determined 
by  a  legal  notice  to  quit ;  and  that  his  mis- 
taken decision  upon  a  fact  of  jurisdiction 
was  of  no  avail.  It  is  unnecessary  to  say 
whether  the  Judge's  decision  on  the  fact 
was  right,  because  it  is  clear  that  he  had 
jurisdiction  over  the  question  of  fiict,  and 
that  it  was  his  duty  to  commence  the  in- 
quiry, and  therefore  his  decision  is  now 
conclusive*— r^e  Queen  v.  BoUon, 

Rule  discharged^  wUh  costs. 


(IN  THE  EXCHEQUER  CHAMBER.} 

1847.   \  CAMPBKLL  AND  ANOTHKR  V. 
Dec.  3.  i  THE  QUSEN. 


Criminal  Law  —  Indictment  —  Error — 
Felony f  whether  Nomen  Collectivum — Ver- 
dict —  Uncertainty  —  Venire  de  Novo  — 
Quarter  Sessions. 

The  first  count  of  an  indietment^  tried  at 
the   Quarter  Sessions  for  the  eity  qf  C, 
charged  a  stealing  in  the  dwelling-house  of 
D.  above  the  value  of  51. ;  the  second  count 
charged  a  simple  larceny  qfthe  mofiise  qf  />. 
The  jury  process  was  to  try  '^  whether  the 
prisoners  are  guilty  of  the  felony  aforesesid." 
The  record  stated  that  the  jury  found  that 
the  prisoners  were  ^^  guilty  of  the  £eloxiy 
aforesaid.**      The  recorder    mdfudged   the 
prisoners  to  he  transported  for  ten  years. 
On  a  writ  of  error  to  the  Exchequer  Chans- 
6er, — heldf  (afirming  the  judgment  of  the 
Queen*s  Bench  J  that  the  entry  of  the  oer- 
diet  and  judgment  was  uncertain^  the  word 
^'felony"  in  this  venire  meaning  no  snore 
tikin  one  felony. 

The  King  v.  Powell,  2  B.  &  Ad.  75  ; 
s.  c.  9  Law  J.  Rep.  K.J3.  71,  is  not  o9er^ 
ruled. 

Heldf  aisOf  (ajfirming  thejudgmetU  of  the 
Queen* s  Bench)  thai  a  venire  de  novo  may 
he  awarded  in  a  criminal  ease  where  there 
has  been  a  misawardiag  of  the  jury  process. 
But 

QusBto^—whether  a  venire  de  novo  cesn 
issue  in  a  case  of  felony  on  aecownt  qf  a 
defective  verdict  only. 

Held,  alsot  that  a  venire  de  novo  metg^  be 
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nfttfied  BftmjmdgmefU  an  mn  kuUctmeni  for 
ftlitfft  AMf  ^<  a  fMJf  tMse  to  ihe  Court  of 

QMrter  Sematu, 

[For  the  report  of  the  above  case^  see 
17  Uw  J.  Rep.  (N.s.)  M.C.  p.  ^9.] 


1847. 
Nov.  22 

1848. 
Feb.  26 


STEVENS   v.    JEACOCKE  AMD 
OTHERS. 


Action  on  ihe  Case ;  when  maintainable — 
Statutable  Right,  Infringement  of— Penalty 
^Fuhery, 

Where  a  MtatnUe  confere  a  right  a$uLan* 
Kzes  certain  penaUias  for  its  infringement^ 
n  odSmi  /or  damages  mill  not  lie  against 
•  party  infringing  the  right  by  the  party 
^IfrieotL 

Case.  The  declaration  stated  that  the 
plaiotiff  before,  &c.  and  after  the  pass-^ 
ing  of  the  Stat.  4  &  5  Vict.  c.  Ivii.  (1) 

(1)  The  statuta  4  &  5  Vict  c.  Wii.  which  repealed 
iV  16  Geo.  3.  c  xxxtL,  provides  by  section  2.  that 
^^'  i\i  Items  or  stations  for  the  taking  fish  within 
tbe  Bay  of  8l  Irea,  retpeetively  called  aod  known 
W  (he  names  ni  the  CarrUh  Gladden,  the  PoU^  the 
^gK  htrikmauUr^  Pedn-Oher,  and  Carrich  Leggoe 
itnQ3,  ihall  be  bounded  as  therein  mentioned. 

By  Mct  5,  in  caae  any  boat  holding  or  as- 
^Dp  to  bold  any  turn  or  stem  on  any  of  the 
»id  Items  or  stations,  shall  in  pursuit  of  fish  ot 
stiierwiM  WW  «r  pass  into  any  ototr  stem  or  station, 
ficept  in  the  cases  permitted,  provided  for  by  the 
-ct.  tbe  master  seyner  and  bowman  of  such  boat 
''uU  forfeit  a  sum  not  exceeding  101.  each. 

By  iceL  IS,  if  any  boat  lutTing  a  seyne  net  on 
Wd  iksli  be  pot  oat  to  sea  before  the  warp-rope 
•>  ktT  lejoe  net  shall  be  landed,  the  hewer  of  such 
"^'«i  sK»n  forfeit  50/.,  and  if  any  fish  shall  be  taken 
"T  ^vch  boat,  all  such  fish  shall  be  forfeited  to  the 
i*vx  or  owners  of  tbe  boat  then  next  in  tarn  upon 
i^  item  or  statioD,  within  the  limits  of  which  such 
'fftce  is  committed,  leaving  her  warp- rope  on 


^rt 


By  sect  17,  if  any  boat  holding  the  second  or 
*(Wr  ioDewing  turn  or  stem  upon  any  of  the  afore- 
^ox  •everal  sterna  or  stations,  shall  be  put  out 
^'  K%  before  the  boat  entitled  to  any  prior  turn  or 
't  a.  upon  such  station  shall  have  shot  out  her 
■*»'*  wyne,  or  having  begun  to  shoot  shall  desist 
^jn  shooting  the  same,  the  hewer  of  such  boat 
<iuil  forfeit  any  sum  not  exceeding  JO/. 

J>cct.  I  &  imposes  a  penalty  of  50L  on  any  boat 
*^  e^  luTing  desisted  from  shooting  her  seyne, 
♦^U  resume  such  shooting  after  another  boat 
mk  hvn  taken  possession  of  tbe  stem. 


(**to  repeal  the  16  Geo.  8.  c.  xxxvi.  for 
encouraging  the  Pilchard  Fishery  carried 
on  in  the  Bay  of  St.  Ives,  in  tbe  county 
of  Cornwall,  and  to  make  other  provisions 
in  lieu  thereof,")  and  after  tbe  7th  of  July 
1841,  was  the  owner  of  the  seyne  boat  Alert^ 
and  of  a  seyne  net,  tow*rope,  and  warp*rope 
belonging  to  the  same,  conformable  to  the 
provisions  of  the  act,  and  employed  the 
boat  and  net  in  the  fishery  carried  on  in 
tbe  Bay  of  St.  Ives  under  the  provisions  of 
the  act,  and  before,  &c.  (the  boat  being 
duly  registered  under  the  act),  the  {^aintiff 
was  entitled  to  have  and  to  hold  stem  and 
turn  of  fishing  upon  one  of  the  six  several 
stems  or  stations  for  taking  fish  within  the 
said  Bay  of  St.  Ives;  and  that  the  boat 
was,  &c.,  having  on  board  ^ve  men  and 
a  net,  proceeding  to  take  its  stem  and  turn 
of  fishing  under  the  provisions  of  the  said 
act,  and  was  rightfully  entitled  under  the 
provisions,  &c.,  to  have  and  to  enjoy  the 
benefit  and    advantage  of  fishing  within 
the  limits  of  the  said  stem  or  station,  and 
being  so  entitled  did  put  off  the  said  seyne 
boat  to  sea,  within  the  limits  of  the  said 
Poll  stem,  and  was  preparing  and  about  to 
east  and  throw  the  said  seyne  net  of  the 
plaintiff  from  and  out  of  the  said  seyne 
boat  of  the  plaintiff  into  the  sea,  within  tbe 
limits  of  the  said  Poll  stem,  in  order  by 
and  with  such  seyne  net  to  take,  surround, 
and  catch  divers  large  quantities  of  fish,  to 
wit,  &c.,  being  fit  for  human  food,  and  of 
great  value,  to  wit,  &c.,  then  being  in  the 
sea,  within  the  limits  of  the  said  Poll  stem, 
and  the  plaintiff  did,  acting  lawfully  and 
rightfully,  and  in  all  things  in  conformity 
to  the  provisions  of  the  said  act,  commence 
to  take,  surround,  and  capture  the  said  fish 
so  then  being  within  the  limits  of  tbe  said 
Poll  stem,  and  was  then  in  the  course  of 
taking,  surrounding,  and  capturing  tbe  said 
fish,  and  would  then,  but  for  the  committing, 
&c.,  have  taken  and  captured  the  said  fish 
and  reduced  them  into  his  lawful  posses- 
sion, as  he  was  lawfully  under  and  by  virtue 
of  the  said  act  entitled  to  do:   yet  the 
defendants,  well  knowing,  ftc,   but  con^- 
triving,  &c.  to  injure,  &c.,  and  to  hinder  and 
prevent  the  said  plaintiff  from  mining  and 
completing  the  capture  of  the  said  fish,  and 
to  deprive  him  of  the  profit,  &c.,  and  just 
after  the  plaintiff  was  preparing  to  take, 
surround  and  capture  the  said  fish  as  afore^ 
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said,  to  wit,  on  &c.,  wrongfully  and  unlaw- 
fully and  against  the  will  of  the  plaintiff, 
disturbed  and  obstructed  the  plaintiff  in  the 
lawful  and  rightful  exercise  and  enjoyment 
of  the  said  benefit  and  advantage  of  fishing, 
to  which  he  was  then  so  entitled,  and  was 
so  lawfully  and  rightfully  exercising,  &c., 
and  did  then  unlawfully  and  wrongfully 
and  against  the  will  of  the  plaintiff  cast  and 
throw  into  the  sea  a  certain  seyne  net,  near 
to  the  said  fish  which  the  plaintiff  was  so 
preparing  to  surround  and  capture,  and 
then  wrongfully,  &c.  inclosed,  surrounded 
and  captured  Uie  said  fish  in  and  with  the 
said  seyne  net,  and  thereby  hindered  and 
prevented  the  plaintiff  from  taking,  sur- 
rounding, and  capturing  the  said  fish  by 
and  with  the  said  seyne  net  of  the  plaintiff, 
whereby  the  plaintiff  lost  and  was  deprived 
of  the  said  benefit  and  advantage  of  fishing 
to  which  he  was  so  entitled,  and  was  so  in 
the  lawful  and  rightful  exercise  and  enjoy- 
ment of  as  aforesaid,  and  lost  and  was 
deprived  of  the  said  fish  which  he  might 
and  otherwise  would  have  taken  and  cap- 
tured as  aforesaid,  and  of  the  sale  thereof, 
and  divers  great  gains  and  profits,  to  wit,  &c., 
which  he  might  and  otherwise  would  have 
made  from  the  lawful  and  rightful  exercise 
of  the  said  benefit  of  fishing,  to  the  plaintiff's 
damage,  &e. 

Pleas — Not  guilty ;  and  other  pleas  tra- 
versing all  the  averments  in  the  declaration; 
and  also  a  plea  setting  up  a  right  in  the 
defendants  to  take  their  turn  in  the  stem  on 
the  occasion  in  question.  To  this  last  plea 
the  plaintiff  replied  de  if^urid.  - 

At  the  trial  of  the  cause,  before  Erie,  J., 
at  the  Summer  Assizes  for  Cornwall,  1846, 
a  verdict  was  found  for  the  plaintiff. 

In  the  following  Michaelmas  term,  a  rule 
niH  was  obtained  for  a  new  trial  on  various 
grounds,  and  also  in  arrest  of  judgment. 

Crowdevt  Buitt  and  Slade  shewed  cause 
(Nov.  22). — The  declaration  shews  the  right 
of  the  plaintiff  to  catch  the  fish ;  and  that  he 
was  interrupted  when  he  was  about  to  catch 
them,  and  had  commenced  catching  them. 
There  is  therefore,  primd  faeief  a  good 
cause  of  action.  The  defendants  contend 
that  the  particular  powers  given  by  the  sta- 
tute for  regulating  the  rights  of  the  fisher- 
men, and  for  enforcing  penalties  for  the 
violation  of  those  rights,  deprive  the  plaintiff 
of  his  remedy  at  common  law.     To  this  it 


may  be  answered,  first,  that  the  jdaintiff 
had  not  given  the  requisite  notices,  for- 
bidding the  other  boats  to. interfere,  so  as  to 
bring  himself  within  the  protecting  clauses 
of  the  act,  which,  being  penal  as  against  the 
defendants,  should  be  construed   strictly. 
Secondly,  the  plaintiff  is  not  confined  to  the 
summary  proceeding  for  penalties;  but  if 
his  common  law  right  has  been  interfered 
with,  he  may  pursue    his    common  law 
remedy.   The  penalties  are  merely  cumula- 
tive.    The  penalty  of  50/.  would  be  quite 
inadequate,  as  he  has  lost,  through  the  de- 
fendants' interruption,  fish  to  the  value  of 
6002.  or  700/.     There  is,  no  doubt,  a  right 
created  by  the  statute ;  the  obvious  meaning 
of  which  was  to  give  the  plaintiff  the  same 
interest  in  the  fish  as  if  he  had  a  several 
fishery  at  the  time  he  was  fishing.     It  is 
true  that  if  the  penaUff  is  sought  to  be 
recovered,  the  means  provided  by  the  act 
are  to  be  pursued ;  but  it  is  a  faUacy  to  say, 
that  because  a  right  is  created  by  act  of 
parliament,  an  action  on  the  case  wiU  not 
lie  for  an  injury  occasioned  by  the  violation 
of  it :   besides,  in  point  of  fact,  the  right 
existed  at  common   law,  and  the  statute 
only  provides  for  regulating  the  mode  of  its 
enjoyment. 

Cockbum    and   Montague  Smith    were 
heard  in  support  of  the  rule. 

Cur,  adv.  vuli. 

The  judgment  of  the   Court  was  now 
(Feb.  26)  delivered  by — 

Lord  Demman,  C.  J.— This  was  an  action 
for  infringing  a  right  derived  to  the  plaintiff 
under  the  provisions  of  the  4  &  5  Vict, 
c.  Ivii.  for  tlie  improvement  of  the  pilchard 
fishery,  within  the  Bay  of  St.  Ives,  Cornwall. 
The  declaration  shewed  that  the  plaintifT 
having  the  statutable  right,  and  accord- 
ingly holding  his  turn  in  the  Poll  stem  in 
that  bay,  and  being  about  to  inclose  fish  in 
his  seyne  net  there,  was  obstructed  by  the 
defendant's  capture  of  them  in  another  seyne 
net.  After  verdict  for  the  plaintiff,  upon 
the  issues  raised  by  the  pleas,  it  has  been 
moved,  in  arrest  of  judgment,  that  the  de- 
claration discloses  no  cause  of  action;  And 
we  are  of  opinion  that  this  objection  is  vrell 
founded. 

In  an  ordinary  case  of  fishing  at  $ea, 
we  are  not  aware  of  any  action  by  one 
fisherman  against  another  for  anticipating 
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biffl  10  a  caplnre  offish  which  had  not  heen 
tppropiuted,  nor  was  any  attempt  made  to 
mamtain  the  case  on  that  ground ;  but  the 
cue  for  the  plaintiff  was  vested  on  the  rights 
and  dsties  created  by  the  statute.  The  de- 
fendants answered  that  there  was  no  general 
ckose  coDferring  the  right  and  prohibiting 
infringement;  butthat  specific  infringements 
were  prohibited,  and  for  each  case  a  specific 
penalty,  with  a  specific  mode  of  recovering 
it  before  magistrates,  was  provided.  Thus 
the  passing  out  of  one  stem  into  another, 
which  comprises  the  act  charged  against  the 
defiendants,  was  so  prohibited  under  a  penalty, 
bj  lection  5  ;  and  the  infringing  the  turn  by 
Ixnts  of  the  same  stem  was  prohibited  by 
sections  17.  and  19;  and  by  sections  41. 
and  48,  mooring  and  hook-fishing  by  other 
boats,  upon  limited  occasions,  were  pro- 
hibited under  penalties ;  and  by  the  60th 
and  following  section,  power  to  levy  penal- 
tiei  and  forfeitures  by  distress  warrants,  or 
imprisonment,  was  given  to  certain  Justices. 
That  therefore,  if  any  infringement  of  a 
right  was  shewn,  it  was  one  in  respect  of 
which  a  specific  remedy  had  been  given ; 
ttd  that  it  was  a  rule  of  law  that  an  action 
will  not  lie  for  the  infringement  of  a  right 
created  by  statute  where  another  specific 
remedy  for  infringement  is  provided  by  the 
same  statute. 

It  appears  to  us  that  the  law  is  so,  and 
that  it  governs  the  present  case. 

This  general  doctrine  was  adjudged  in 
I'uderhUl  v.  Ellicombe  (2),  where  debt 
^r  composition-money  for  highway  rates 
was  held  not  to  lie,  inasmuch  as  the  claim 
was  giyen  by  statute ;  and  the  same  statute 
winch  created  it  prescribed  a  particular 
remedy  for  its  enforcement.  In  Doe  d. 
<^  Bishop  of  Rochester  v.  Bridges  {S)f  the 
Court  say,  '*  where  a  statute  creates  an  obli- 
gation, and  enforces  the  performance  in  a 
fpQcified  manner,  we  take  it  to  be  a  general 
nile  that  performance  cannot  be  enforced 
in  any  other  manner."  Therefore  the  judg- 
ment will  be  arrested. 

Rule  tibsoluie  to  arrest  the 
judgment, 

(2)  I  M'Clel  &  Y.  450. 

^^  I  a  &  Ad.  859 ;  s.  e.  9  Law  J.  Rep.  K.B. 


THE  QUEEN  V.    PHILLIPS  AND 
ANOTHER,  JUSTICES,  &C. 


Poor  Law — Rateability — Scientific  and 
Literary  Society — Exemption  under  6^7 
Vict,  e,  36. — Certificate,  Effect  of. 

The  Stat.  6  4*  7  Viet.  c.  36.  s.  1.  exempts 
from  rateabiUty  persons  occupying  buildings 
for  the  purposes  of  science,  literature,  or  the 
fine  arts  exclusively :  provided  such  society 
shall  be  supported  wholly,  or  in  part,  by 
annual  voluntary  contributions,  and  shall 
not,  and  by  its  laws  may  not,  make  any  divi- 
dend, ^c.  between  its  members ;  and  pro- 
vided it  shall  obtain  the  certificate  of  the 
barrister  appointed  to  certify  the  rules  of 
friendly  societies  that  it  is  entitled  to  the 
benefit  of  the  act. 

Section  5.  provides,  that  in  case  such  cer^ 
tificate  is  refused,  the  Quarter  Sessions  may 
order  the  rules  of  the  society  to  be  filed,  which 
is  to  have  the  same  effect  as  a  certificate. 

Section  6.  gives  an  appeal  to  the  Quarter 
Sessions  against  the  certificate  to  any 
person  assessed  to  the  rate,  who  is  to 
state  the  grounds  of  his  appeal,  and  the 
Sessions  may,  if  they  think  the  certificate 
was  granted  contrary  to  the  act,  annul  it, 
and  their  determination  is  to  be  conclusive 
and  binding  on  all  parties  to  all  intents  and 
purposes. 

Held,  that  the  certificate  is  not  made  con- 
clusive proof  of  the  other  requisites  of  the  sta- 
tute having  been  complied  with ;  but  is  merely 
one  of  the  several  conditions  precedent,  which 
must  all  concur  to  give  a  right  of  exemption. 

The  "  Birmingham  News  Room**  is  a 
society  by  which  the  periodical  publications 
and  newspapers  of  the  day  are  taken  in 
and  supplied  for  the  perusal  of  subscribers. 
Share  lists  and  advertisements  of  sales,  ^c. 
are  laid  on  the  table  by  subscribers  and  others 
for  perusal.  Any  individual  (not  personally 
objectionable)  is  permitted  to  become  a  sub- 
scriber on  complying  with  the  rules  of  the 
society,  2'he  library  contains  several  statist 
ticaland  topographical  works  and  directories 
for  the  use  of  commercial  persons  who  are 
subscribers.  The  society  is  supported  by  the 
annual  subscriptions  of  members.  One  of 
the  rules  provides  for  the  receipt  of  fees  for 
notices  and  advertisements  put  up  in  the  news- 
room, and  the  keeper  thereof  is  to  account  for 
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and  dispose  of  the  ialance  of  such  receipts 
us  the  committee  may  direct*  No  surplus  of 
receipts  fwr  expenditure  had  ever  arisen. 
The  building  was  erected  from  a  fund  sub- 
scribed in  shares  by  the  proprietors^  who  let 
the  news-room  and  library  to  the  news-room 
subscribers  at  an  annual  rent,  in  whom  the 
possession  of  the  news-^oom  is  vested: — 
Held,  not  to  be  a  society  instituted  for  the 
purposes  of  science  or  literature  exclusively  t 
nor  one  which  might  not  by  its  laws  make  a 
dividend  or  gift  among  its  members^  and 
therefore  not  exempt  from  liability  by  5  ^6 
Vict.  c.  36. 

[For  the  report  of  the  above  case,  see 
17  Law  J.  Rep.  (n.s.)  M.C.  p.  83.] 


Bail  Coubt.'^ 

1848  >      STXNDT   V,   ROBEETB  AND 

Jan.  19, 21.  /  *"<"'"*• 

Evidence — New  Trial — Ship  and  Ship- 
ping —  Bill  of  Lading  —  Freight  and  De- 
murrage. 

Where  a  document  which  is  not  legal  evi- 
dence of  the  facts  contained  in  it,  consists  of 
an  enumeration  of  items  otherwise  legally 
proved,  the  reception  of  such  document  in 
evidence  is  no  ground  for  a  new  trial. 

The  assignee  of  a  biU  of  lading,  who  claims 
and  receives  goods  under  it,  is  liable  to  pay 
not  only  the  freight  of  the  goods,  but  also  for 
demurrage,  according  to  the  terms  of  the  bill 
of  lading. 

Assumpsit.  The  declaration  stated  that 
before  the  makiDg  of  the  promise,  &c.  cer- 
tain cattle  bones  had  been  shipped  in  good 
order,  and  well  conditioned  upon  the  ship  of 
the  plaintiff  by  certain  persons  trading  at 
Bremen,  under  the  style  of  Rosing  8c  Co., 
to  be  delivered  according  to  the  terms  of  a 
certain  bill  of  lading,  signed  by  the  plaintiff, 
that  is  to  say,  upon  the  terms  following,— to 
be  delivered  in  the  like  good  order  and  well 
conditioned  at  the  port  of  Hull,  unto  the 
order  of  the  said  Rosing  &  Co.,  or  to  their 
assigns,  they  paying  freight  for  the  said 
goods  at  the  rate  of  \6s*  9d.  per  ton  of 
2,2401b.,  and  gratuity  1/.  Ws,  6d.,  with 
primage  and  average  accustomed,  the  ves- 
sel to  be  discharged  in  four  working  days, 
or  21,  lOs.  per  day  to  be  paid  for  laying 
days.     That  the  vessel  did  proceed  on  her 


voyage  and  arrive  at  Hull  with  the  said 
caUle  bones  on  board  in  the  like  good  order 
and  well  conditioned  as  aforesaid,  whereof 
Rosing  &  Co.  and  the  defendants  had  notice. 
That  after  the  signing  of  the  said  bill  of 
lading  as  aforesaid,  and  before  the  detention 
thereinafter  mentioned.  Rosing  &  Co.  duly 
indorsed  and  signed  the  said  bill  of  lading 
so  made  and  assigned  as  aforesaid  to  the 
defendants,  and  the  defendants  then  became 
and  were  indorsees  of  the  said  bill  of  lading 
and  the  assignees  of  the  said  cattle  bones, 
and  entitied  to  have  and  receive  the  same 
under  and  by  virtue  of  the  said  bill  of  lading ; 
and  thereupon,  afterwards,  &c.  in  considera- 
tion of  the  premises,  and  that  the  plidntiff, 
at  the  request  of  the  defendants,  would  de- 
liver unto  the  defendants  as  such  indorsees 
and  assignees  as  aforesaid,  and  would  suffer 
and  permit  them  to  take  the  said  catUe  bones 
according  to  the  terms  of,  and  agreeably  to 
the  said  bill  of  lading,  the  defendants  dien 
promised  the  plaintiff  to  accept  and  take 
the  said  cattie  bones  on  the  terms  and  con- 
ditions contained  in  the  said  bill  of  lading 
in  that  behalf  and  agreeably  thereto,  and  to 
discharge  the  said  schooner  or  vessel  in  four 
working  days,  or  pay  to  the  plaintiff  21.  1  Os, 
per  day  for  laying  days  for  the  detention  of 
the  said  vessel,  beyond  the  four  working 
days  so  allowed  for  the  discharge  thereof 
as  in  the  said  bill  of  lading  mentioned. 
Averment,  that  the  plaintiffs  were   ready 
and  willing  to  deliver  the  said  cattie  bones 
to  the  order  of  Rosing  &  Co.  or  their  as- 
signs, pursuant  to  the  bill  of  lading,  and  to 
the  said  defendants  as  assignees  and  indorsees 
as  aforesaid  from  the  time  of  making  the 
said  promise,  and  that  the  plaintiff  dtid  after* 
wards  deliver,  and  the  defendants  receive 
the  said  cattie  bones  upon  the  terms  con- 
tained in  the  said  bill  of  lading.     Breach, 
that  the  defendants  did  not  discharge    the 
vessel  within  the  said  four  working  days,  but 
detained  the  vessel  for  three  laying  days 
over  the  said  fonr  working  days. 

Pleas, — First,  non  assumpserumt ;  second, 
that  the  plaintiff  was  not  ready  and  wrilling 
to  deliver  the  cattle  bones,  modo  et  famUi  ; 
third,  that  the  defendant  did  not  detain  the 
vessel  over  the  said  four  working  days, 
modo  etformd. 

At  the  trial,  which  took  place  before  the 
under-sheriff  for  Hull,  on  the  4th  of  August 
last,  evidence  was  given  on  behalf  of  the 
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plaintiff  of  adnussioiis  made  by  each  of  the 
defendanU  that  they  were  consignees  of  the 
cugo  OB  board  the  plaintiff's  ▼essel,  and 
that  the  discharging  of  the  caigo  took  place 
by  thdr  order  and  under  dieir  directions. 
It  was  also  proved  that  the  vessel  was 
detained  thereby  for  three  laying  days  be- 
jood  the  four  working  days.     No  evidence 
was  gi?ea  of  any  indorsement  by  Rosing  & 
Co.  to  the  defendants  of  the  bill  of  lading ; 
imt  the  hill  of  lading  which  was  in  the  pos« 
Ktfion  of  the  plaintiff,  and  which  was  to  the 
effect  stated  in  the  declaration,  was,  after 
Dotiee  to  produce,  put  in  as  secondary  evi- 
dence of  the  bill  of  lading  in  the  possession 
of  the  defendants.     It  appeared  also  that  a 
penon  whose  duty  it  was  to  make  out  the 
accoont  of  the  £n^ght,  did  so  on  this  occa^ 
sion,  and  sent  it  to  the  defendants,  who 
paid  it,— striking  out  and  refusing  to  pay, 
however,  the  item  relative  to  the  demurrage. 
This  account  was  copied  into  what  is  called 
"The  Manifest  Book,"  and    this    book, 
although  objected  to,  was  admitted  in  evi- 
dence at  the  tiial.     The  entry  was  in  this 
form: — 

Mui£nt  of  Um  cargo  of  the  Courier,  J.  D.  Stmdt 
commandflT,  from  Bremen. 

£.    s.  d, 
A  qasntitj  of  cattle  bones,  from  H. 
1lobertilkCo.,98toDe  ]8cwt.  2qr8., 

lai.9dLpcrtoo 77  18    1 

Gratoitj  to  Captain 1  19    6 

£79  17    7 
Tbrce  days'  demurragv    7  10    0 

£87    7    7 


No  notioe  to  produce  the  account  served 
apon  the  defendanta  had  been  given. 

The  under-sheriff  1^  it  to  the  jury  to 
say  whether  the  defendants  had  performed 
their  cootract,  and  whether  the  vessel  had 
heen  improperly  detained.  The  jury  found 
s  rerdict  for  the  plaintiff,  damages  7/.  10«. 

la  the  course  of  last  Michaelmas  term,  a 
nile  sift  was  obtained,  on  bdialf  of  the 
plsbtiff,  for  a  new  trial ;  first,  on  the  ground 
that  the  manifest  book  ought  not  to  have 
been  received  in  evidence ;  secondly,  that 
|here  was  no  evidence  of  the  promise  stated 
b  the  dedara^n  ;  and,  in  arrest  of  judg- 
^t,  npon  the  ground  that  the  considera- 
^D*  ss  stated,  was  insufficient  in  law  to 
■^ipport  the  promise  alleged. 


Huffh  HUl  novf  shewed  cause. — Upon  the 
first  point,  although  the  manifest  book,  be- 
ing a  copy  of  the  account  sent  to  the  defen- 
dants, was  not  legal  evidence,  still,  under 
the  circumstances,  its  reception  is  no  ground 
for  a  new  trial.  The  amount  of  the  freight 
and  demurrage  was  abundantly  proved  a/t- 
unde.  Its  having  been  received  did  not 
induce  the  jury  to  come  to  a  different  conclu- 
sion than  they  would  have  otherwise  done^*— 
Hughe*  v.  Hughes (l\  Alexander  v.  Barker 
(2).  Secondly,  there  was  sufficient  evidence 
of  the  promise  alleged  in  the  declaration  to 
take  the  opinion  of  the  jury  upon  it.  The 
bill  of  lading  was  proved,  and  the  defendants 
shewn  to  have  received  the  goods  as  assignees 
thereof.  They  became  therefore  liable  to 
fulfil  all  the  conditions  specified  in  the  bill 
of  lading;  amongst  other  things  to  pay  the 
demurrage — Scaife  v.  ro6tit(8),  WUUams 
V.  Thomas  (4),  Harman  v.  Clarke  (5), 
Harman  v.  Mant  (6),  Jesstm  v.  Solly  (7), 
Sanders  v.  yameller(fi).  Thirdly,  if  the 
evidence  was  sufficient  to  satisfy  the  jury 
that  the  promise  as  allied  was  made  by 
the  defendants,  the  consideration  stated  was 
in  law  sufficient  to  sustain  it. 

Willes^  contra. — First,  it  is  admitted  by 
the  other  side,  that  the  manifest  book  was 
not  legal  evidence.  It  is  impossible  now  to 
say  what  effect  its  admission  in  evidence  had 
upon  the  minds  of  the  jury.  It  might  have 
been  a  chief  ingredient  in  inducing  them 
to  come  to  the  conclusion  they  did.  There 
ought,  therefore,  to  be  a  new  trial  upon  this 
ground — De  RutzenY.Farr{^),  Secondly, 
although  in  certain  cases  the  assignee  of  a 
bill  of  lading  is  liable  to  the  express  terms 
contained  in  it,  that  is  not,  as  a  proposition 
of  law,  universally  true.  Where  the  assignee 
is  the  owner  of  the  goods,  the  assignor  of 
the  bill  of  lading  is  his  agent»  and  can  there- 


(n  15  Mee.  Ac  Wels.  701. 

(2)  2  Cr.  &  Jer.  138 ;  s.  c.  1  Law  J.  Rep  (zf.s.) 
Exch.  40. 

(3)  8  B.  &  Ad.  523 ;  a.  o.  1  Law  J.  Rep.  (n.8.) 
Q.B  .133. 

(4)  6  Esp.  18. 

(5)  4  Campb.  159. 

(6)  Ibid.  46L 

(7)  4  Taunt.  52. 

(8)  4  Q.B.  Rep.  260 ;  a.  c.  12  Law  J.  Rep.  (v.8.) 
Exch.  497. 

(9)  4  Ad.  Ac  EL  63  ;  a.  c.  5  Law  J.  Rep.  (n.s.) 
K>D.  38. 
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fore  bind  him  to  the  terms  of  the  contract. 
Bat  that  was  not  the  case  here.  All  that 
was  proved  in  this  case  was,  that  the  defen- 
dants received  the  bill  of  lading,  and  took 
the  goods  in  qnestion.  The  only  promise 
which  can  be  implied  in  law  from  such  a 
state  of  circumstances  was  to  pay  for  the 
freight  only,  and  not  for  the  demurrage — 
Amos  V.  Temperley  ( 1 0),  WiUiams  v.  Thomas, 
Sanders  v.  Vanzeller,  Thirdly,  there  is  no 
sufficient  consideration  stated  to  support  the 
.promise  as  alleged.  It  would  only  support 
a  promise  to  pay  for  the  freight — Roscorla 
V.  Thomas {ll\  Jackson  y.  Cobbin(\2). 

Cur,  adv.  vult, 

Erle,  J.  now  (Jan.  21,)  delivered  the 
following  judgment. — In  this  case,  a  rule 
for  a  new  trial  had  been  moved  for,  and  it  was 
objected,  first,  that  the  admission  of  the  book 
of  the  plaintiff  in  evidence  for  himself,  on 
the  ground  that  it  was  a  manifest  and  in 
the  nature  of  a  public  document,  was  wrong. 
But  although  the  book  was  not  admissi- 
ble to  prove  any  fact,  still  I  am  of  opinion, 
looking  to  the  nature  of  the  entry,  that  its 
reception  is  no  ground  for  a  new  trial.  It 
was  a  mere  statement  of  the  items  of  the 
plaintiff's  claim — ^viz.  that  the  freights  for 
ninety-eight  tons  and  a  fraction  at  15f.  9d, 
per  ton  amounted  to  77/.  185.  Id.,  and  so 
forth.  The  facts  on  which  those  claims  were 
rested  were  proved  by  legal  evidence,  and  the 
book  only  added  the  results  of  multiplication 
and  addition.  A  copy  of  the  entiy  would 
have  been  analogous  to  the  ordinary  bill  of 
particulars  of  a  plaintiff's  demand,  which, 
after  proof  of  the  items,  is  often  referred  to 
by  the  jury  for  separate  amounts  and  the 
sum  total.  It  was  also  objected,  that  there 
was  no  evidence  of  the  alleged  promise  to 
dischaige  the  vessel  in  four  days..  But  the 
claim  of  the  caigo  by  the  defendants  as  the 
assignees  of  the  bOl  of  lading,  was  evidence 
of  an  agreement  to  the  terms  therein  men- 
tioned, in  consideration  of  which  the  master 
agreed  to  deliver  the  cargo. 

The  principle  on  which  the  consignee  is 

(10)  8  Mee.  &  Wels.  798;  s.  c.  11  Law  J.  lUp. 
(11.8.)  Exob.  183. 

(11)8  Q.B.  Rep.  234 ;  t.o.  11  Law  J.  R«p.  (n.b.) 
Q.B.  214. 

(12)  8  Mee.  &  Wels.  790;  s.c.  10  Law  J.  Rep. 
(n.b.)  Ezch.  389. 


taken  to  contract  for  the  freight  and  demur- 
rage mentioned  in  the  bill  of  lading,  applies 
in  respect  of  other  stipulations  therein  men- 
tioned, and  the  promise  to  pay  demurrage 
in  case  of  detention  is  in  effect  a  promise 
to  discharge  within  the  limited  time,  or  pay 
for  the  detention. 

It  was  objected  in  arrest  of  judgment, 
that  the  consideration,  although  valid  for  a 
part  of  the  promise,  was  invalid  as  to  the 
part  relatmg  to  discharging  the  vessel  in  four 
days.  But  no  principle  or  authority  was 
adduced  to  shew  that  a  consideration  valid 
according  to  the  general  definition,  can  be 
insufficient  in  law  to  support  any  promise 
which  the  contracting  party  may  in  fact 
choose  to  make  thereon.  The  objection, 
therefore,  appears  to  me  to  fail. 

Rule  discharged. 


1847. 
Jan.  23. 

1848. 
Feb.  26. 


RYALLS  V.  THE  QUEEN. 


Criminal  Law — Indictment — Perjury — 
Jurisdiction--^  ^  7  Viet.  e.  73.  i.  37.— 
Month  —  Materiality — Conchuion «—  Sur- 
plusage —  "  Misdemeanour'*  nomen  collect 
Hvum. 

An  indictment  for  perfury  contained  four 
counts,  stating  that  the  defendant  had  re- 
iained  U,  an  aUomey,  who  had  delivered 
his  bill  under  6^7  Vict.  c.  73,  and  that 
after  the  expiration  of  one  month /rom  such 
delivery,  U.  had  takeni  out  a  summons  before 
a  Judge  to  get  the  bill  taxed;   tJuit    the 
defendant,  before  shewing  cause  against  the 
summons,  made  an  affidavit  denying  that  he 
had  retained  U,  and  perjury  was  assiyned  on 
this  statement,  the  indictment  allegirtg  that 
\**it  became  and  was  material  in  shetving 
tause  against  the  summons  to  ascertain  uvhe^ 
ther  the  defendant  did  retain  U."    Each  of 
the  counts  cortcluded,  "  and  so  the  jurors ^ 
^c.  did  say  that  the  said  defendant,  ^e.  did 
commit  wilful  perjury,**  ^c. 

Held,  that  the  word  **  month**  was  to  be  con- 
strued with  reference  tothe6^7  Vict.  c.  73, 
and  meant  calendar  month. 

Heldf  also,  that  it  was  sufficiently  sheum 
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thai  ike  Judge  had  jurisdiction  to  issue  a 
ffviioiif  on  the  application  of  the  attorney, 
m/hout  negativing  a  prior  application  within 
\\e  mmAk  by  the  party  chargeable* 

Hdi,  aUo,  that  the  fact  of  the  retainer 
of  U. by  the  defendant  was  a  materialingre- 
dint  in  the  inquiry. 

Hdd,  also,  that  the  conclusion  of  the 
cdwU  might  be  rejected  as  surplusage. 

The  record  stated  the  venire  to  be  to  try 
whether  the  defendant  (pas  guilty  of  the  per- 
jury and  misdemeanour  aforesaid,  and  the 


entry  of  the  verdict  that  **he  is  guilty  of  the 
perjury  and  misdemeanour  aforesaid,  in 
manner  and  form,"  ^c,  and  a  generaljudg^ 
ment  of  imprisonment  was  given  "on  the 
premises," 

Held,  that  "  misdemeanour"  being  nomen 
coUectivum,  the  venire  and  verdict  applied 
to  all  the  counts,  and  that  the  judgment  of 
imprisonment  was  divisible, 

[For  the  report  of  the  above  case,  sec 
17  Law  J.  Rep.  (n.s.)  M.C.  p.  92.] 


END  OF  HILARY  TERM,  1848. 
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Bail  Court."^     _ 

f   In  re  jones  v.  jones  and 


1848. 


ANOTHER. 


April  29.  3 

Prohibition —  County  Court — Jurisdiction 
— Power  of  Judge  to  alter  Verdict. 

Where  a  cause  in  the  county  court  is  tried 
^y  ojury,  the  Judge  has  no  power  to  alter 
their  verdict, 

A  cause  having  been  heard,  an  entry  was 
made  of  judgment  for  the  defendants.  The 
defendants  then  left  the  court ;  and,  subse- 
sequenthf,  and  as  the  defendants  swore  they 
believed,  after  the  Court  had  broken  up,  the 
Judge  rescinded  his  decision,  and  ordered  a 
new  trial,  on  which  occasion  he  gave  judg^ 
ment  for  the  plaintiff.  The  affidavits  in 
answer  did  not  shew  affirmatively  when  the 
alteration  had  been  made,  but  a  copy  of  the 
entry  in  the  register  was  produced,  in  which 
it  was  stated  to  have  been  at  the  same  court : 
— Held,  on  application  for  a  prohibition,  that 
the  Judge  had  exceeded  his  jurisdiction,  and 
the  rule  for  a  prohibition  was  made  tdfsolute. 

This  was  a  rule  calling  on  the  Judge 
of  the  county  court  of  Merionethshire  and 
the  plaintiff  in  the  suit,  to  shew  cause  why 
a  writ  of  prohibition  should  not  issue, 
directed  to  such  Judge  and  his  oflScers  to 
prevent  execution,  or  any  other  step  being 
taken,  or  their  giving  validity  to  a  judg- 
ment pronounced  on  the  13Ui  of  October 
last,  under  the  following  circumstances : — 
The  plaintiff  sued   the  defendants  in  the 


county  court,  for  the  recovery  of  16/.,  prin- 
cipal and  interest  due  on  a  promissory  note, 
dated  February  18,  1834.     The  plaint  was 
returnable  July  23,  1847.      On  that  day 
the  defendants  required  to  be  furnished  with 
a  copy  of  the  note  as  better  particulars. 
The  learned  Judge  ordered  the  better  parti- 
culars to  be  given,  and  adjourned  the  case 
to  the  11th  of  August,  on  which  day  it 
stood  over  until  the  12th.     A  plea  of  the 
Statute  of  Limitations  was  pleaded ;  but  no 
notice  had  been  given  pursuant  to  the  19th 
rule   of  practice  of  the  county  court   as 
framed  by  the  Judges  (1),  nor  had  any  leave 
been  asked  of  the  Judge  under  the  latter  part 
of  that  rule.    On  the  1 2th  of  August  the  case 
was  adjourned  until  the  9th  of  September, 
being  tJie  next  court  day ;  and,  as  was  sworn 
by  the  defendants,  to  enable  the  plaintiff  to 
answer  the  plea  of  the  Statute  of  Limitations. 
On  the  9th  of  September,  after  hearing  the 
parties,  a  verdict  was  given  for  the  defendants, 
with  costs  to  be  divided  ;  and  an  entry  was 
accordingly  made  by  the  clerk  in  the  paper 
book  as  follows  : — "  Statute  of  Limitations 

(1)  The  19th  rule  is  **  Where  a  defendant  intends 
to  rely  on  the  special  defence  of  infancj,  coTerture, 
the  Statute  of  Limitations,  &o.,  he  shall  give  notice 
thereof  in  writing  to  the  clerk  of  the  coart»  Sv9 
clear  days  before  the  day  on  which  the  summons  ia 
returnable.     Provided    always,  that  where    such 
notice  shall  not  have  been  giTon,  the  Judge  in  his  ■ 
discretion,  and  on  such  terms  as  he  shall  think  fit»i 
may  adjourn  the  hearing  of  the  cause,  to  enable  th« 
defendant  to  give  such  notice  such  number  of  day  a 
before  the  day  to  which  the  hearing,  may  be  ad- 
journed as  the  Judge  may  think  proper." 
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^rerdict  for  defendants— <!Ost8  to  be  di- 
vided." After  the  defendants  and  their 
attorney  had  left  the  court,  the  Judge  re- 
idnded  the  decision,  and  ordered  the  case  to 
be  adjoaraed  to  the  next  court.  The  entry, 
of  which  the  defendants  produced  a  verified 
copy,  was  **  Same  court — the  above  decision 
refcioded,  and  case  adjourned  to  the  next 
coorti"  The  case  came  on  again  on  the 
13th  of  October,  when  the  learned  Judge 
gave  jadgment  in  favour  of  the  plaintiff, 
with  costs,  on  the  ground  that  the  plea  of 
the  Statute  of  Limitations  had  been  impro- 
perly pleaded.  Subsequently  this  rule  was 
obtained,  against  which«— 

F,  Bailey  now  shewed  cause. — The  Judge 
was  correct  in  the  course  he  pursued,  as  the 
rale  of  practice  had  not  been  complied  with. 

[Coleridge,  J. — What  do  you  say  to  his 
Kschidiog  his  judgment  in  the  absence  of 
the  parties?] 

It  was  merely  an  entry  or  note,  and  not 
a  final  judgment. 

[Coleridge,  J. — ^The  entry  is  "  Statute  of 
Limitations — verdict  for  defendants — costs 
to  be  divided."  It  was  made  by  the  .clerk 
in  the  paper  book ;  and  the  parties  then  go 
»ay.  You  cannot  contend  it  was  no  judg- 
ment.] 

Still  though  it  was  a  judgment  the  learned 
Judge  could  alter  it  during  the  same  court, 
» the  superior  Courts  can  alter  their  judg- 
nents  during  the  same  term,  which  is  but 
one  day  in  point  of  law — Co.  Liti.  260,  a. 
So  also  the  Quarter  Sessions  are  as  one 
^y.  Here  the  entry,  of  which  a  verified 
ODpyia  produced,  is  as  follows: — "Same 
orart. — ^The  above  decision  rescinded,  and 
case  adjourned  to  the  next  court."  It  was 
therefore  altered  at  the  same  court.  The 
^oQTt  will  not  interfere  unless  there  has 
hecn  a  clear  excess  of  jurisdiction.  He 
nferred  also  to  Keen  v.  the  Queen  (2),  and 
TheKuigY.CarUle{S). 

Moiyan  Uoyd^  in  support  of  the  rule. 

[CoLEBiDOE,  J. — The  only  point  is  the 
*ut  of  jurisdiction.] 

The  jadgment  had  been  once  pronounced, 
nd  the  Judge  was  functus  officio.  It  is 
apressly  stated  in  the  affidavit  that  the 
defendants  bad  gone  away  firom  the  court, 
ud  knew  nothing  of  the  alteration,  and 
^eir  attorney  swears  that  he  believes  that 


(2)  16  Uw  J.  Rep.  (na)M.C.  180. 

(3)  2  B.  &  Ad.  973. 


no  revocation,  alteration,  or  rescinding  of 
such  judgment  took  place  at  ail  upon  that 
day.  The  affidavits  on  the  other  side 
do  not  negative  this,  but  merely  put  for- 
ward a  copy  of  the  register  book,  the 
entry  in  which  may  have  been  made  some 
days  afterwards.  Further,  it  does  not 
appear  whether  this  case  was  tried  by  a  jury 
or  not ;  and  if  it  was  a  verdict  by  a  jury, 
that  cannot  be  altered  after  it  is  once 
recorded — Co.  lAtt.  227,  h.  If  the  Judge 
tried  the  cause  alone  then  the  rule  would 
apply  by  analogy,  for  he  is  the  jury  as  well  as 
Judge.  If  this  proceeding  is  to  be  allowed, 
the  alteration  may  be  made  at  any  time.  On 
the  facts,  it  is  clear  that  the  Statute  of  Limi- 
tations was  pleaded,  with  the  full  knowledge 
and  assent  of  the  plaintiff  and  the  Judge. 

Coleridge,  J. — I  am  of  opinion  that  this 
rule  ought  to  be  made  absolute ;  not  on  the 
ground  of  an  improper  exercise  of  discretion 
by  the  Judge,  because,  however  improper, 
I  should  not  have  the  right  to  interfere,  but 
on  the  ground  that  he  has  exceeded  his  juris- 
diction unless  it  can  be  said  that  what  took 
place  previously  on  the  9th  of  September 
was  altogether  null  and  void.  But  this,  how* 
ever,  is  not  so  ;  for  although  the  plea  of  the 
statute  may  not  have  been  pleaded  properly, 
yet  it  was,  in  fact,  pleaded,  and  no  objection 
was  made  to  it.  After  the  plea  was  put  in 
time  was  applied  for  and  given  to  the  plain- 
tiff to  answer  it,  both  on  the  1 1th  and  12th 
of  August,  and  until  the  9th  of.  September, 
when  judgment  was  given  for  the  defendants. 
Whether  or  not  it  was  heard  by  a  jury  does 
not  distinctly  appear ;  but  if  it  was  so  heard, 
the  Judge  would  certainly  have  no  right  to 
alter  it  at  all.  If  it  was  heard  by  the 
Judge,  still  he  had  decided  in  favour  of 
the  defendants,  and  it  is  recorded  in  the 
book  for  that  purpose,  and  the  judgment 
was  complete  on  that  day.  I  do  not 
mean  to  say  but  what  a  Judge  may  alter 
his  judgment  the  same  day  and  at  the  same 
court,  but  he  can  have  no  authority  to 
do  so  in  his  own  chambers  after  the  court 
is  over.  The  defendants,  who  had  gone 
away  as  soon  as  they  heard  judgment  pro- 
nounced in  their  favour,  cannot,  of  course, 
speak  to  anything  which  transpires  in  their 
absence ;  but  the  clerk  to  the  defendants' 
attorney  does  say  that  he  believes,  and  the 
defendants  also  believe,  that  the  judgment 
given  for  them,  and  recorded  on  the  9th  of 
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September,  was  not  altered  or  rescinded  at 
any  time  on  that  day,  and  that  if  it  had  ever 
been  altered  at  all,  it  must  have  been  after 
the  Court  bad  risen,  and  on  a  subsequent 
day.  Surely  this  calls  upon  the  other  side 
to  say  whether  or  not,  in  fact,,  the  judgment 
was  so  altered  on  the  same  day.  Tbey  had 
notice  of  this  statement  in  the  affidavit  pro* 
duced  on  the  part  of  the  defendants,  and 
might  have  produced  an  affidavit  in  con- 
tradiction had  this  not  been  so ;  but,  instead 
of  this,  they  merely  give  a  verified  copy  of 
the  entry  of  the  judgment  and  its  being  re- 
scinded on  that  day  as  entered  in  the  book, 
which  appears  to  be  rather  an  evasion  of 
the  facts.  I  think,  therefore,  that  there  has 
been  an  excess  qf  jurisdiction,  and  that  the 
rule  for  a  prohibition  should  be  made  abso- 
lute. 

Rule  abioluU. 


1848.     ^ 
Jan.  81 ;    > 
May  1.    ) 


LEWIS  v.  HANCE. 


Attorney,  Privilege  of- — Coits — Sugges- 
tion on  the  Roll — County  Court — Jurisdic- 
tion—9  ^  10  yict.  c.  95.  w.  67.  129. 

A  creditor  who  sues  in  a,  superior  court 
for  a  debt  for  vfhich  he  might  have  sued 
in  the  county  court  cannot  be  considered  as 
within  the  jurisdiction  of  the  couiUy  court. 
And  the  words  of  sect.  67.  o/stol.  9  ^  10 
Vict,  c.  95.  being^  that  privilege  shall  not 
exempt  **frqm  the  jurisdiction^*  of  the  county 
court,  and  not  *'from  the  provisions  of  the 
act,** — Held,  that  an  attorney  is  not  deprived 
qf  his  privilege  of  suing  in  the  superior  court 
for  a  cause  o/  action  under  20L* 

A^fumpsit  by  the  plaintiff,  an  attorney,  as 
indorsee  against  the  defendant  iw  drawer  of 
a  bill  of  exchange  under  20/.  A  verdict 
having  been  obtained  by  the  plaintiff  for  a 
sum  under  20/.,  a  rule  ami  was  obtained 
to  enter  a  suggestion  on  the  record  to  de- 
prive the  plaintiff  of  costs,  pursuant  to  the 
provision  of  the  8  &  9  Vict.  c.  95.  s.  129. 

lush,  in  Hilary  term  (Jan.  31),  shewed 
cavse. — To  support  the  rule  two  things  must 
be  made  out :  first,  that  an  attorney  cannot 
sue  in  a  superior  court  for  a  debt  under  20/« 
without  the  penalty  of  losing  his  costs,  which 
is  equivalent  to  saying  that  his  privilege  as 

*  ^e  Janet  v,  Browo,  pott,  Exch.  p.  163. 


an  attorney  is  taken  away  by  the  statute 
a  &  9  Vict.  c.  95.  s.  149.    Secondly,  that 
a  bill  of  exchange  for  a  sum  not  exceeding 
20/.,  is  a  cause  of  action  which  cannot  be  sued 
for  in  one  of  the  superior  courts.     Several 
sections  of  the  statute  will  be  relied  on  on 
the  other  side.     The  67th  section  provides, 
that  "  BO  privilege,  except  in  certain  cases, 
(this  not  being  one  of  them)  shall  be  ajlowed 
any  person  to  exempt  him  from  the  jurisdic- 
tion of  any  court  holden  under  the  act;"  but 
it  is  difficult  to  see  how  this  provision  affiscts 
an  attorney  plaintiff.  The  old  privilege  was, 
af  being  sued  in  this  court  when  defendant, 
and  of  suing  by  attachment  of  privilege 
when  plaintiff;  but  the  taking  away  his 
privilege  cannot  oblige  him  to  sue  m  this 
court,  for  the  county  court  cannot  ha:ve 
jurisdiction  until  the  party  is  sued.  Sections 
140.  and  141.  provide  that  the  act  shall 
not  "  affect  the  privilege"  of  the  nniversi* 
ties  and  the  stannary  oourts,  and  coupled 
with  the  preceding  clause  would  seem  to 
allow  of  no  other  privilege  whatever.     But 
the  above   privilege  is  not  to   be  taken 
away  except  by  express  words,  and  section 
1 29.  only  shews  the  mode  of  obliging  par- 
ties who  are  within  the  provisions  of  the  act 
to  adopt  those  provisions,  but  does  not 
extend  the  proyisions  themselves.  In  Board 
v.  Parker  (1 ),  the  words  of  the  act  of  parlia- 
ment were  stronger  than  in  this  case,  and 
yet  it  was  held  that  an  attorney  plaintiff  was 
not  deprived  of  his  privilege  of  suing  in  his 
own  court. 

[Lord  Dbnman,  CJ.— You  must  con* 
tend  that  the  general  words  do  not  apply  to 
an  attorney.] 

The  privilege  of  an  attorney  has  its  oxigm 
in  the  &ct  that  he  is  supposed  to  be  always 
present  in  the  court — Qerard*s  ease  (2)  ; 
and  the  same  doctrine  was  adhered  to  since 
the  Unifbnuity  of  Process  Act,  which  though 
it  takes  away  the  writ  of  attachment  of  pri- 
vilege, does  not  interfere  with  privilege  itself 
-^Dyer  v.  Zeejf  (3)u 

Creasy,  -contra.  —  Formerly  attomies 
were  supposed  to  be  personally  present  in 
this  court,  and  were  therefore  allowed  their 
privilege — Wiltshire  v.  Lloyd{^).  That  is 
not  the  case  now.    In  Gardner  v.  Jessop  (d  ) 

(1)  7Ewt,47. 

(2)  2  W.  Black.  1128. 

(3)  4  Dowl.  P.C.  630.' 

(4)  1  Doufjr.ssi. 

(5)  2  WiU.  42. 
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it  was  decided,  on  plea,  that  the  privilege 
of  an  attorney  did  not  extend  to  protect 
him  kom  being  tned  in  the  county  eonit 
of  Middlesex ;  but  Dj^er  v.  Levfft  Wright  v. 
Skimer  (6),  and  Hutsey  y.  JordoM^  cited  in 
Ewri  V.  Parker f  shew  that  his  privilege  as 
plaintiff  was  not  taken  away  under  the  old 
aeti.  But  though  in  former  times  an  attorney 
via  always  supposed  to  be  present  in  court 
dnring  tnmr-^Com,  Dig.  tit.  *  Attorney/  (B») 
3,  aod  their  number  was  limited  by  statute 
UHen.  6.  c  7,  vi^.  six  for  Norfolk,  six  for 
Ssffolk,  fte.,  the  rules  of  the  county  court 
BOW  nippose  that  attomies  are  constantly 
picseat  in  them,  though  they  are  allowed  only 
a  limited  seale  of  fees.     The*  rule  as  to  the 
conatroction  of  statutes  in  general  is  to  ad- 
here to  the  ordinary  meaning  of  words ;  but 
if  this  18  contrary  to  the  obvious  intention 
of  the  kgislatuie,  the  Court  will  modify  the 
hngsage  to  avoid  inconvenience — Becke  v. 
SM  (7).     If  attomies  are  allowed  to  sue 
in  the  superior  courts,  they  will  become 
the  indoraeea  of  bills  of  exchange  of  small 
imoant,  and  harass  the  parties  to  them  with 
excessive  costs* 

Cur.  adv,  vuU. 

The  judgment  of  the  Court  was  now 
(May  1)  delivered  by — 

Loan  Dbnkan,  C.J.— The  question  in 
tin  esse  is,  whether  an  attorney  plaintiff  is 
within  die  provisions  of  the  statute  0  &  10 
WcL  c.  95,  establishing  county  courts. 

By  section  58.  jurisdiction  is  given  in  all 
penonal  actions  where  the  debt  or  damage 
daimed  is  not  more  than  20/.  By  sect.  67. 
it  is  enacted  that  no  privilege,  except  as 
henaoafter  excepted,  shall  be  allowed  to  any 
penon  to  exempt  him  from  the  jurisdiction 
of  any  ooort  holden  under  this  act.  The 
ooijr  exceptions  aie  the  universities  and  the 
court  of  the  stannaries,  by  sections  1 40.  and 
'41.  By  section  129.  it  is  enacted,  that 
if  any  action  shall  be  commenced  after  the 
psning  of  this  act,  in  any  of  her  Majesty's 
csperior  courts  of  record,  for  any  cause  other 
than  those  lastly  hereinbefore  specified  (the 
present  action  is  not  one  of  those  specified), 
fi>r  which  a  plaint  might  have  been  entered 
in  any  court  holden  under  this  act,  and  a 
wenlict  shall  be  found  for  a  sum  less  than 

($)  4  Dowl  P.C.  745 ;  ».  o.  6  Law  J.  Rep.  (n.8.) 
laA.S9. 

(7)  1  UmM  Web.  195 ;  s.  c.  6  Law  J.  Rep.  (n.s.) 
£ieh.54. 


20/.,  if  the  said  action  is  founded  on  con- 
tract, the  said  plaintiff  shall  have  judgment 
to  recover  such  sum  only,  and  no  costs. 

The  present  action  is  on  a  bill  of  exchange, 
and  the  verdict  under  20/.,  and  the  motion 
is  to  deprive  the  plaintiff  of  costs  under  the 
129th  section. 

It  is  clear  that  the  Uniformity  of 
Process  Act,  2  Will.  4.  c.  39,  which 
takes  away  the  process  by  attachment  of 
privilege,  has  not  altered-  the  right  of  an 
attorney  plaintiff,  although  he  is  obliged  to 
sue  by  summons  like  any  other  plaintiff — 
Dger  v.  Levy.  It  seems  equally  clear  that 
the  129th  section  would  not  of  itself  deprive 
an  attorney  plaintiff  of  his  privilege  to  sue 
in  the  superior  courts  without  the  risk  of 
losing  costs.  The  language  of  that  section 
is  not  at  all  stronger  than  that  of  the  89  8c 
40  Geo.  3.  c.  civ.  s.  12;-—'*  If  any  action 
shall  be  commenced  in  any  other  court  than 
the  said  court  of  requests,  for  any  debt 
not  exceeding  the  sum  of  5/.,  and  recover- 
able by  virtue  of  this  act  in  the  said  court 
of  requests,  the  plaintiff  shall  not  by  reason 
of  a  verdict  for  him  have  or  be  entitled  to 
any  costs  whatever" — under  which  act  it 
was  held,  in  Board  v.  Parker^  that  the 
plaintiff,  an  attorney,  did  not  lose  his  privi- 
lege, and  was  not  bound  to  sue  in  the  court 
of  requests,  at  the  peril  of  costs  if  he  sued 
elsewhere.  Nor  are  the  words  so  strong  as 
those  in  10  G^.  3.  c.  xxix.  s.  3,  on  which 
Dyer  v.  Levy  was  determined ;  for  there  it 
is  provided,  that  no  action  for  any  debt 
recoverable  by  the  said  act,  shall  be  brought 
in  any  of  his  Majesty's  courts  at  Westmin- 
ster, and  if  it  be  judgment  shall  be  given 
for  the  defendant  Ye\  an  attorney  plaintiff 
was  held  not  to  be  within  the  act.  So  by 
23  Geo.  2.  c.  33.  (the  Middlesex  County 
Court  Act),  section  19,  it  is  enacted,  that 
if  any  action  shall  be  commenced  in  any  of 
his  Majesty's  courts  of  record,  and  the 
defendant  shall  be  liable  to  be  summoned 
to  the  said  county  court,  and  the  jury  siiall 
find  damages  for  the  plaintiff  under  40s., 
no  costs  dball  be  awarded  to  the  plaintiff 
in  such  action,  but  the  defendant  shall  be 
entitled  to  double  costs  of  suit.  Yet  an 
attorney  plaintiff  was  held  not  within  the 
act — Hussey  v.  Jordan — 25  Geo.  3,  cited 
in  the  note  to  Wiltshire  v.  Lkyd.  Johnson 
V.  Bray  (8)  is  to  the  same  effect  on  a  similar 
act;  also  Wilhughby  v.  Fenton,  In  all 
(8)  2  Brod.  &  Bing.  698. 
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these  cases  the  deht  was  recoverable  in  the 
court  created  by  the  act,  and  the  plaintiff 
might  have  sued  there  if  he  pleased,  yet  (by 
reason  of  his  privilege  as  an  attorney)  he 
was  held  not  bound  to  do  so. 

Unless  we  overrule  all  these  cases,  we  can- 
not hold  that  the  129th  section  of  the  County 
Court  Act  per  se  subjects  the  plaintiff  to  loss 
of  costs.  But  the  67th  section  was  relied  on, 
which  undoubtedly  takes  away  the  privilege 
of  an  attorney  when  defendant,  for  it  enacts, 
that  no  privilege  shall  be  allowed  to  any 
person  to  exempt  him  from  the  jurisdiction  of 
the  county  court.  It  is  contended,  that  these 
words  are  large  enough  to  embrace  the 
obligation  of  a  plaintiff  to  sue,  as  well  as 
the  liability  of  a  defendant  to  be  sued,  in  the 
county  court.  In  the  Middlesex  County 
Court  Act,  23  Geo.  2.  c*  33,  there  is  no  such 
clause;  therefore  an  attorney,  whether  plain- 
tiff or  defendant,  has  been  held  not  to  be 
within  that  act.  In  the  other  acts,  on  which 
the  cases  cited  have  turned,  there  is  such  a 
clause.  In  the  39  &  40  Greo.  3.  c.  civ.  s.  1 0. 
it  is  enacted,  that  "  no  privilege  shall  be 
allowed  to  exempt  any  person  from  the 
jurisdiction  of  the  said  court  of  requests,  on 
account  of  his  being  an  attorney  or  solicitor; 
but  that  aU  attomies  and  solicitors  shall 
be  subject  to  the  several  processes,  orders, 
judgments,  and  executions  in  the  same 
manner  as  any  other  persons."  The  Court, 
in  Board  v.  Parker^  held  these  words  to  be 
applicable  only  to  defendants.  The  67th 
section  of  the  County  Courts  Act  is  in  the 
same  language  as  the  early  part  of  the  10th 
section  of  the  39  &  40  Geo.  3.  c.  civ ;  but 
the  subsequent  words  about  '*  processes,"  &c. 
are  not  inserted,  and^the  Court,  in  Board  v. 
Parker,  commented  on  those  latter  words 
undoubtedly,  tliough  the  decision  does  not 
appear  to  have  turned  upon  them. 

A  debtor,  when  sued  in  the  county  court,  is 
at  once  placed  within  its  jurisdiction;  and 
the  abolition  of  any  privilege,  which  would 
otherwise  exempt  him  from  it,  is  intelligible. 
Bat  it  is  difficult  to  see  how  a  creditor,  who 
does  not  choose  to  sue  in  the  county  court, 
though  he  may  do  so,  but  who  chooses  to 
sue  in  a  superior  court,  as  he  still  may  at 
the  peril  of  costs,  can  be  said  to  be  within 
the  jurisdiction  of  the  county  court.  That 
court  cannot  in  any  way  pimish  him  or  call 
him  to  account  for  not  suing  in  it,  or 
exercise  any  sort  of  jurisdiction  over  him, 
as  to  costs  or  otherwise,  when  he  sues  in 


another  court.  He  requires  no  privilege  to 
exempt  him  from  the  jurisdiction  of  the 
county  court,  for  he  never  was  within  it, 
and  therefore  the  abolition  of  any  privilege 
he  may  have  cannot  affect  his  position  as 
regards  the  jurisdiction  of  the  court.  It  is 
true  that  an  unprivileged  person  suing  in 
the  superior  courts,  when  he  might  have 
sued  in  the  county  court,  is  liable  to  forfeit- 
ure of  costs ;  but  that  is  by  reason  of  the 
enactment  in  the  129th  section,  and  in  no 
way  depends  on  the  67th  sectjon,  which 
seems  wholly  inapplicable  to  a  creditor  not 
choosing  to  sue  in  the  county  court.  If  the 
words  of  the  67th  section  had  been  that 
"no  privilege  should  be  allowed  to  any 
person  to  exempt  him  from  the  prwisums 
of  this  act"  or  any  similar  words,  they 
would  no  doubt  have  embraced  attorn ies 
plaintiffs;  but  the  words  are,  ''from  the 
jurisdiction"  of  the  county  court,  that  is, 
from  being  dealt  with,  from  having  power 
exercised  over  him  by  the  county  court. 
But  it  is  plain  that  the  county  court  cannot 
deal  with,  cannot  exercise  any  power  over, 
creditors  privileged  or  unprivileged  who 
reAise  to  sue  in  that  court 

Neither  of  the  sections,  67th  or  129th, 
then  per  se  affect  an  attorney  plaintiflf 
suing  in  a  superior  court.  Can  we  then 
apply  the  67th  section  to  the  129th  so  as 
to  see  that,  reading  them  together,  the 
legislature  clearly  intended  to  take  away 
the  privilege  of  an  attorney  plaintiff,  a(id 
subject  him  to  the  risk  of  costs,  if  he  sue  in 
a  superior  court,  when  he  might  have  sued 
in  the  county  court?  We  think  that  we 
cannot,  and  that  however  desirable  it  may 
be  that  attornies  should  be  subjected  to 
that  risk  like  other  plaintiffs,  the  legislature 
has  not  so  said  even  if  it  so  intend^. 

Rule  discharged. 


aRT.  "1 
V  In 

0.    3 


re  ZOHRAB  9.  SMITH. 


Bail  Court. 

1848 
May  10 

Prohibition —  County  Court — Jurisdiction 
"^Service  of  Summons, 

The  1  Ith  rule  of  practice  under  the  County 
Courts  Act,  9  4*  10  Fict.  c.  95.  requires 
that  where  the  service  of  a  summons  has 
not  been  personal,  it  must  be  proved  io 
the  satisfaction  of  the  Judge  thai  the  ser^ 
vice  of  such  summons  came  to  the  knou?^ 
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^e  of  the  defendant  ten  clear  days 
hfifore  the  return  day  of  the  summons  :— 
Held,  o»  motion  for  a  prohibition,  that  the 
ssffidency  of  the  proof  of  service  is  entirely 
a  fuestion  for  the  discretion  of  the  Judge  of 
tke  county  coiirf,  and  that  a  superior  court 
wUl  ffof  interfere  where  he  has  exercised 
tsek  discretion, 

Semble,  per  Coleridge,  J.,  that  the  06- 
Kftanee  of  such  rule  of  practice  is  not  a 
audition  precedent  to  the  jurisdiction  of  the 
cmnty  court  in  a  case  otherwise  within  its 
Hniidietion, 

This  was  a  rule  calling  upon  the  Judge 
of  the  county  court  for  the  Bloomsbury 
district,  and  the  plaintiff  in  the  above  suit, 
to  shew  cause  why  a  writ  of  prohibition 
should  not  issue  to  prohibit  the  said  court 
from  farther  proceeding  in  the  suit,  and  from 
cairying  into  execution  or  giving  effect  to 
the  judgment  of  the  said  court  oil  the  said 
phunt,  and  why  the  said  court  should  not  be 
prohibited  from  paying  the  sura  of  242.  55. 
Si.,  paid  into  the  said  «ourt  under  the  said 
judgment,  to  any  other  person  than  the 
defendant 

It  appeared  that  the  plaint  was  sued  out  of 
the  coanty  court  of  Bloomsbury  to  recover 
19/.  7t.,  the  value  of  certain  fixtures,  and 
vas  returnable  on  the  2Srd  of  December. 
The  summons  was  not  served  personally,  but 
WIS  left  at  the  defendant's  dwelling-bouse 
either  on  the  llth  of  December,  as  was 
svom  by  the  bailiff,  or  on  the  14th  ^f  De- 
cember, as  was  sworn  by  the  servant  and  the 
daughter  of  the  defendant.  The  defendant 
obtained  an  order  for  a  certiorari  on  the 
I8lh  of  December ;  but  the  certiorari  was 
n^t  issued,  it  being  supposed  that  the  order 
was  sufficient  to  remove  the  cause.  On 
the  23ni  the  cause  came  on,  in  the  absence 
of  the  defendant,  and  judgment  was  given 
3«[ainat  him.  On  the.  30th  a  certiorari  was 
iftoed.  On  the  Idth  of  January,  after  due 
notke  to  that  effect,  the  defendant  applied 
W  a  new  trial  on  the  ground  that  the  sum- 
Rwns  was  not  personally  served  and  did 
Dot  come  to  his  knowledge  until  the  14th  of 
December,  being  less  than  ten  days,  the 
time  leqoired  in  such  cases  by  the  llth 
mle  of  practice  (1).      On   the   13th,   the 


'\)  The  llth  of  the  rules  framed  by  the  Judges 
'» »  feUowt:— *'  Provided  that  in  all  ca»e8  where 


application  came  on  before  the  Judge  of  the 
county  court,  and  facts  were  proved  corro- 
borating the  statement  of  the  defendant  as 
to  the  time  of  service.  It  was  stated  in  the 
affidavits  upon  which  the  rule  was  obtained, 
that  on  that  occasion  **  the  Judge,  in  decid- 
ing upon  the  said  application,  stated  that  he 
was  of  opinion  that  the  said  summons  was 
served  on  Saturday  the  llth  of  December, 
though  it  had  not  come  to  the  knowledge 
of  the  said  Aaron  Smith  until  the  Tuesday 
following,  but  as  he,  the  said  Judge,  felt 
that  the  llth  rule  was  a  very  inconvenient 
one,  very  slight  evidence  satisfied  him  with 
regard  to  the  service.  That  he,  however,  ad- 
mitted that  in  this  case  he  had  no  evidence 
whatever  that  the  summons  had  come  to 
the  knowledge  of  the  said  Aaron  Smith 
before  the  14th  of  December ;  and  that  the 
said  Judge  went  on  to  say,  that  he  thought 
that  the  irregularity  was  one  which  the  said 
Aaron  Smith  might  waive ;  and  that  as  he 
was  of  opinion  that  he,  the  said  Aaron  Smith, 
had,  by  the  application  to  the  Hon.  Mr. 
Justice  Erie  for  a  certiorari,  waived  the 
irregularity,  he  should  dismiss  the  applica- 
tion, with  costs.'*  The  application  was 
accordingly  dismissed,  with  costs,  and  the 
present  rule  was  obtained  in  Hilary  term. 

Kfiowles  and  Hawkins  now  shewed  cause. 
— The  clerk  to  the  county  court,  in  his 
affidavit,  says,  that  the  service  was  proved, 
as  required,  to  the  satisfaction  of  the  Judge, 
and  that  is  all  that  is  necessary  by  the  llth 
rule  of  practice.  There  is  no  ground  for  a 
prohibition,  as  this  is  a  point  of  practice 
only.  This  Court  will  never  interfere  in 
matters  of  practice  in  inferior  courts — Ex 
parte  Smyth  {2).  What  is  said  as  to  the 
refusal  of  the  application  for  a  new  trial 
only  amounts  to  this,  that  the  Judge,  upon 
hearing  the  further  evidence,  had  some 
doubt  whether  he  had  come  to  a  correct 
conclusion  upon  the  facts  at  the  first  hear- 
ing(8). 

a  summons  to  appear  to  a  plaint  shall  not  have 
heen  served  personally,  and  the  defendant  shall 
not  appear  at  the  return  day,  it  must  be  proved 
to  the  satisfaction  of  the  Judge  that  the  service 
of  such  summons  has  come  to  the  knowledge  of 
the  defendant  ten  clear  days  before  the  said  return 
day." 

(2)  3  Ad.  fit  El.  719. 

(S)  There  were  several  other  points  discusaed, 
bat,  as  no  decision  was  given  upon  them,  the  argu- 
ments are  omitted. 
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fVilles,  contra. — The  Judge  violated  the 
general  principle  of  law  and  justice  in 
deciding  against  the  defendant,  without  giv- 
ing him  the  opportunity  of  making  his 
defence  as  required  by  law.  The  1 1th 
rale  is  not  a  matter  of  practice  merely,  for 
the  defendant  is  not  before  the  Court  until 
the  proper  service  or  notice  has  been  given. 
The  terms  of  the  role  are  that  "it  must 
be  proved"  that  the  summons  came  to  the 
knowledge  of  the  defendant  ten  clear  days 
before  the  return  day.  Here  it  is  manifest  the 
Judge  thouf^t  proper  to  disregard  the  role, 
because  it  was  inconvenient  in  bis  opinion. 
The  only  evidence  was,  that  the  bailiff  stated 
he  had  ^ven  the  summons  to  the  daughter, 
who  told  him  that  she  would  give  it  to  the 
defendant.  The  Judge  himself  subsequently 
admitted  that  he  was  satisfied  it  did  not 
come  to  the  defendant's  knowledge.  The 
application  for  a  certiorari  could  not  be 
construed  into  a  waiver,  for  it  was  resist-^ 
ance  to  the  jurisdiction.  There  was  no 
jurisdiction  to  try  the  cause,  and  it  is 
peculiarly  hard  upon  the  defendant,  as  the 
plaintiff  has  before  brought  an  action  for 
the  same  cause  in  the  Common  Pleas,  in 
which  he  was  nonsuited. 

CoLSRiDOE,  J.  —  Several  points  have 
been  made,  upon  which,  if  material  to  the 
decision  of  this  case,  I  should  have  taken 
time  to  consider.  But  I  think  I  can  dis- 
pose of  the  case  upon  plain  and  intelligible 
grounds.  A  writ  of  prohibition  never  issues 
merely  because  a  step  taken  in  a  court  below 
may  have  been  unwise  or  unjust,  nor  be- 
cause we  may  think  a  decision  unsatisCsc- 
tory,  but  only  betcause  we  find  that  the 
Court  has  exceeded,  or  is  about  to  exceed, 
its  jurisdiction.  Now,  in  the  present  case 
the  inferior  court  has  acted  upon  two  occa- 
sions, once  on  the  23rd  of  December,  and 
again  on  the  14th  of  January ;  and  on  the 
first  of  those  occasions,  it  is  said  that  it 
acted  without  jurisdiction.  Let  me  concede, 
for  the  sake  oi  aliment,  that,  on  the  first 
of  those  occasions,  the  due  service  of  the 
summons  was  a  condition  precedent  to  the 
Court  entering  upon  the  case ;  and  this  is 
stating  the  case  most  strongly  for  the  de- 
fendant. The  rule  directs,  that  in  all  cases 
where  a  summons  to  appear  shall  not  have 
been  served  personally,  and  the  defendant 
shall  not  appear  on  the  return,  it  must  be 


proved  to  the  sadsfaetion  of  the  Judge  that 
the  service  of  such  summons  has  come  to 
the  knowledge  of  the  defendant  ten  elsar 
diiys  before  the  said  return  day.     There  is 
certainly  no  direct  evidence  of  what  the 
proof  of  service  was  before  the  Judge,  upon 
the  23rd  of  December;  but  it  is  sworn  in  the 
terms  of  the  rule  that  it  was  proved  to  the 
satisfaction  of  the  Judge  that  the  service  did 
come  to  the  defendant's  knowledge  within 
the  requisite  time.     I  am  bound  to  take  it 
that  there  was  some  evidence  before  him ; 
and  it  was  for  him  to  decide  upon  its  suffi- 
ciency, although  I  might  not  have  been 
satisfied  had  I  been  in  his  situation.     But 
when  I  argue,  as  though  it  were  necessary 
to  originate  jurisdiction,  that  this   proof 
should  be  given,  I  by  no  means  wish  it  to 
be  understood  that  such  is  my  opinion,  for 
I  should  say  that  it  is  entirely  the  other  way ; 
and  that  if  the  qause  is  within  the  jurisdic^ 
tion  of  tM^cottrt,  that  it  is  merely  a  rule  to 
direct  the  Judge  in  the  exercise  of  that 
jurisdiction.  It  may  be  compared  to  a  notice 
of  trial.   If  no  notictf'of  trial  had  been  g^ven 
in  an  action  in  one  of  the  superior  courts, 
it  would  certainly  be  a  ground  for  a  new 
trial ;  but  such  notice  would  not  be  neces- 
sary to  gite  jurisdiction  to  try.     So  muefa, 
therefore,  as  to  what  took  place  on  the  23rd 
of  December.     Then  as  to  the  proceedings 
on   the  14th   of  January :   the  defendant 
was  then  before  the  Court,  and  what  then 
took  place  is  very  strong  against  the  aiga- 
ment  for  the  plaintiff;  for  the  Judge  then 
said,  "  I  am  now  saticrfied  that  the  summons 
was  served  on  the  11th  of  December,  but 
that  it  did  not  come  to  the  knowledge  of  the 
defendant  before  die  14th ;"  and  he  m^ht 
well  say,  on  that  occasion,  and  deeba«  his 
opinion  on  the  conflict  of  evidence,  that  if 
all  those  facts  had  been  brought  before  him 
on  the  23rd  of  December  he  should  noc 
have  decided  as  he  did.  But  this  has  nothin£^ 
to  do  with  his  decision  upon  the  2Srd   of 
December,  which  is  the  occasion  to  whicli 
we  must  look.     Upon  this  shoit  point,    I 
think  the  rule  must  be  discharged. 

Rule  discharged,  without  costs  {4), 

(4)  See  In  re  Robinson  cLensghsn,  jMMtp  Excl». 
p.  174. 
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1848.      \  THE    QUEEN    V.   THE    TYTHINO 
Apn1  17.  /  OF  BAST  MARK. 

Highway — Dedication —  User. 

If  a  fnad  hoi  been  used  by  the  pubUc 
f$r  a  great  number  of  years^  a  dedicaiion 
hf  the  owner  of  the  soil  may  be  presumed 
akoever  he  may  be  ;  and  it  is  not  material 
k  iaquire  who  the  precise  owner  was^  or 
whither  he  intended  to  dedicate  the  road  to 
IhepmbUc. 

This  was  an  indictment^  for  the  non-repair 
of  t  public  highway,  alleging  that  the  inha- 
Utiots  of  the  ^thing  had  been  immemorially 
accustomed  to  repair  all  roads  within  it. 

Plea-^Not  guilty,  and  issue  thereon. 

At  tbe  trial,  before  Williams,  J.,  at  the 
Spring  Assises  1847,  for  Somersetshire,  it 
appeued  in  evidence  that  fifty  years  ago 
a  large  moor  in  the  manor  of  East  Mark 
bad  been  inclosed  under  a  private  act  of  the 
34  Geo.  3.  (1),  which  empowered  the  Com- 

(1)  Intituled  'An  act  for  dividing,  allotting,  and 
iaehMiiig  eertain  moon,  commons,  or  waste  lands 
eiUed  Little  Mark  Moor  and  Summer  Lease,  and 
tU  tke  other  open  common  or  waste  lands  in  the 
manor  of  East  Mark,  within  the  parish  of  Mark,  in 
tbe  county  of  Somerset*  The  following  clauses 
«rre  those  referred  to  in  tbe  argument: — 
**  Tliat  tbe  eomminionen  may  at  any  time  or  times, 
W  neciGe  in  writing,  to  be  affixed  on  tbe  principal 
cBBfcb  door  of  tbe  said  parish,  extinguish  all  or  any 
part  of  the  right  of  common  in,  over,  and  upon  the 
lasdi  to  be  inclosed,  and  that  from  thenceforth  all 
soefa  riffbt  of  common  shall  cease  and  be  for  ever 


That  the  commissioners  shall,  and  are  hereby 
uthoriced  and  rMjuired  to  set  out,  ascertain,  order, 
tad  appoint  both  public  and  private  roads,  high- 
viys,  &e.,  in,  over,  upon,  and  through,  or  by  the 
Bdes  of  the  landa  and  grounds  hereby  intended  to 
be  divided  and  allotted.  •  •  •  And  all  such 
pTivate  ways,  &c.  shall  be  made,  and  from  time  to 
tinte  be  amended,  cleansed,  renewed,  and  kept  in 
Rpor  by  sach  person  or  persons,  and  in  such  man- 
ser  as  the  said  commissioners  shall  award,  order, 
cmI  dizect,  and  that  it  shall  not  be  lawful  for  any 
p«non  after  such  new  roads  or  ways  are  set  out,  and 
Yb€  ob)cetioos  (if  any)  are  heard  and  determined,  to 
Dse  any  ether  road  or  way  either  public  or  private, 
ia,  over,  upon,  in:  through  the  said  moors  and  lands, 
*&d  that  toe  grasa  and  herbage  growing  and  renew- 
i^,  is  sad  upon  all  and  every  the  public  and  private 
r«sds  and  ways,  so  to  be  set  out  and  ascertained  as 
aforesaid,  sh^  be  and  for  ever  remain  to  and  for 
tbe  use  sad  benefit  of  snch  person  or  persons  as 
^e  said  commissioiiers  shall  by  their  award  order 
*cd  appoint,  and  all  former  roads  and  ways  which 
diaU  not  be  cmtinued,  set  out,  and  ascertained  as 
«fcywid,  shall  be  deemed  part  of  the  moors  and 
iaadi  to  be  divided  and  allotted  pursuant  to  this  act. 

Hbw  SitiRs,  XVII.--Q.B. 


missioners  to  make  allotments  in  respect  of 
rights  of  common,  and  other  rights  of  the 
freeholders  and  copyholders,  and  to  make 
an  allotment  to  the  lord  in  respect  of  his 
interest  in  the  soil  of  the  inclosed  lands, 

**That  after  the  commissioners  shall  have  set  out 
and  allotted  the  several  and  respective  parts  and 
parcels  of  the  said  moors,  commons,  or  waste  lands, 
for  the  purposes  aforesaid,  they,  the  said  com- 
missioners, shall,  and  they  are  hereby  authorized 
and  required  to  set  out,  allot,  inclose,  and  award, 
to  and  for  M.  H.  B.,  as  lord  or  owner  of  the  soil 
of  the  said  moors,  commons,  or  waste  lands,  in 
respect  of  his  right  and  interest  in  the  said  soil  in 
the  said  moors,  commons,  or  watte  lands,  such 
certain  parts  or  parcels  thereof  as  to  the  said  com- 
missioners shall  seem  meet,  so  that  such  parts  or 
parcels  so  to  be  allotted  and  set  out  to  the  said  lord 
of  the  said  soil  be  not  more  than  one-twentieth  part 
of  the  remuning  parts  of  the  said  moors,  commons, 
or  waste  lands  (quality,  situation,  and  convenience 
considered). 

"  That  the  said  commissioners  shall  have  power 
and  authority,  and  they  are  hereby  authorized  and 
required,  in  the  next  place  to  divide,  set  out,  allot, 
incloae,  and  award,  all  the  residue  and  remainder 
of  the  said  moors,  commons,  or  waste  lands,  unto, 
for  and  amongst  every  person  or  persons,  proprietor 
or  proprietors  interested  therein,  in  respect  of  their 
several  and  respective  rights  in,  over,  and  upon 
the  same.  •  •  •  And  that&e  several  and  respective 
allotments  so  to  be  assigned,  set  out  and  allotted 
unto  and  for  the  several  persons  who  shall  be 
entitled  to  the  same  by  virtue  of  this  act,  shall  be 
in  fbll  bar  of,  and  compensation  for,  his,  her,  or 
tbeir  rights  or  interests  in,  over,  and  upon  the  said 
moors,  commona,  or  waste  lands,  or  any  part  thereo£ 
And  that  immediately  from  and  after  tbe  said  com- 
missioners shall  have  so  set  out  and  inclosed  any 
{>art  or  parcel  of  the  said  moors,  commons  or  waste 
ands  to  and  for  any  person  or  persons  by  virtue  of 
this  act,  all  right  of  common  in,  over,  and  upon 
such  part  or  parcel  so  inclosed  as  aforesaid,  shall 
cease  and  be  for  ever  extinguished. 

*'  Provided,  that  nothing  in  this  act  shall  prejudice, 
lessen,  or  defeat  the  right,  title  or  interest  of  the 
said  M.  H.  B.  as  lord  of  the  said  manor,  or  any 
future  lord  or  lords  of  the  said  manor,  in  and  to  the 
seniories,  royalties,  rights,  and  services  belonging 
thereto ;  but  the  said  M.  H.  B.  and  all  future  lords 
of  the  said  manor,  shaUand  may,  from  time  to  time 
and  at  all  times  for  ever  hereafter  hold  and  enjoy 
all  mines,  minerals,  goods,  and  chattels  of  felons 
and  fugitives,  felons  of  themselves,  and  persons  put 
in  exigent,  deodands,  waifs,  estrays,  forfeitures,  and 
all  other  rights,  royalties,  jurisdictions,  and  pre- 
eminences whatsoever  to  the  said  manor  appendant 
or  appertaining  (other  than  and  except  such  for 
which  compensation  is  directed  to  be  made  by  this 
act)  in  as  fiill,  ample,  and  beneficial  manner  as  he 
and  they  could  or  might  have  held  and  eigoyed  the 
same  in  case  this  act  had  not  been  made. 

'*  Saving  always  to  the  King's  Most  Excellent 
Majesty,  Ms  heirs  and  successors,  and  to  all  and 
every  person  and  persons,  bodies  politic  and  corpo- 
rate,  his,  her,  or  their  heirs,  successors,  executors, 
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and  also  to  set  out  public  and  private  roads, 
&c.  The  road  in  question  was  originally 
set  out  by  the  Commissioners  as  a  private 
way  for  the  purpose  of  the  occupiers  of  the 
inclosed  lands,  and  they  directed  that  the 
inhabitants  of  the  tything  should  repair  it. 
There  was  evidence  of  an  user  of  this  road 
by  the  public  since  the  time  when  it  was  set 
out,  and  also  some  evidence  of  repairs  being 
done  under  the  direction  of  the  Commis* 
sioners. 

The  counsel  for  the  defendants  contended, 
that  there  was  no  pix>of  given  of  a  dedi- 
cation to  the  public,  as  there  was  no 
owner  of  the  soil  who  could  dedicate,  (and 
Barraclough  v.  /oAf)«on(2)was  referred  to,) 
the  right  of  the  lord  in  the  soil  being  extin- 
guished by  the  allotment  which  had  been 
made  to  him  in  lieu  of  it  under  the  act;  and 
that  if  the  right  to  the  soil  was  in  the  Crown 
dedication  could  not  be  presumed  without 
evidence  of  consent.  The  learned  Judge 
left  it  to  the  jury  to  say,  whether  the  owner 
of  the  soil  had  consented  to  this  road  being 
used  by  the  public  in  such  a  manner  that 
they  could  presume  a  dedication ;  and  re- 
ferring to  PooU  V.  //tff ^ffijon  (3)  he  told 
them,  that  according  to  a  dictum  in  that 
case,  the  ownership  of  the  soil  remained  in 
the  lord  ;  but  that,  at  all  events,  it  must  be 
in  somebody;  and  he  directed  the  jury  to 
find  whether  the  owner,  whoever  he  wtis, 
had  given  his  consent  in  a  way  sufBcient  to 
justify  them  in  coming  to  the  conclusion 
that  such  owner  had  dedicated  the  road  to 
the  public,  and  also,  whether  the  user  by 
the  public  was  sufficient  to  shew  an  inten- 
tion on  the  part  of  the  owner,  whoever  he 
might  be,  to  dedicate.  The  jury  returned 
a  verdict  for  the  Crown,  and  leave  was  re- 
served to  the  defendants  to  move  to  enter 
a  verdict.  A  rule  ft»i  was  obtained  accord- 
ingly, or  for  a  new  trial  on  the  ground 

and  administrators,  (other  than  and  excq>t  the 
sereral  persons  to  whom  any  allotment  or  allotments 
shall  be  made,  and  whose  rights  are  hereby  intended 
to  be  barred  and  extinguished),  all  such  estates, 
rights,  title,  interest,  daim,  and  demand  which 
jthey,  any  or  every  of  them,  had  and  enjoyed  of,  in, 
to,  or  out  of  the  said  moon,  commons,  or  waste 
lands  so  intended  to  be  divided  and  inclosed  or  ex- 
changed as  aforesaid  at  the  time  of  passing  this  act 
or  could  or  might  have  held  and  enjoyed  in  oase  the 
same  had  not  been  made." 

(2)  8  Ad.  &  El.  99;  s.  o.  7  Law  J.  Rep.  (ii.s.) 
K  B  172 

(3)  11  Mse.  &  Wels.  827. 


that  the  learned  Judge  misdirected  the  jury 
in  telling  them  that  die  soil  remained  in  the 
lord  of  the  manor,  and  that  he  ought  to 
have  stated  that  there  was  a  difference  in 
the  amount  of  evidence  requisite  to  prove 
dedication  against  the  Crown  and  against  a 
private  owner;  and  BarracUmgh  v.  Johnttm 
and  The  King  v.  Edmofiiwn  (4)  were  cited. 

Kingldke^  Serf,  and    Fitzherbert  now 
shewed  cause.-^Poo^  v.  Huskimon  is  a 
direct  authority  in  favour  of  the  learned 
Judge's  ruling.   The  section  of  the  Inelosure 
Act  extinguishing  the  lord's  right  of  soil  is 
not  general,  as  contended  on  the  other  side, 
but  only  applies  to  such  part  of  the  waste 
land  as  is  allotted  to  others.     The  lord's 
right  to  the  soil  of  the  roads  set  out  still 
remains  untouched:    this  is  evident  from 
other  clauses  of  the  act,  and  particularly 
from  that  which  saves  all  the  lord's  rights. 
Strong  words  are  required   to  divest  an 
estate  which  has  once  vested«^Z)o0  d.  the 
Governors  of  Bristol  Hospital  v.  Norton  (i>). 

[Patteson,  J.— 'If  the  argument  of  the 
defendants  is  correct,  it  must  apply  equally 
to  all  inelosure  acts ;  and  if  the  soil  is  not 
given  expressly  to  the  lord  of  the  manor,  it 
will  vest  in  all  cases  in  the  Crown.] 

That  would  be  a  very  unreasonable  con- 
struction of  those  acts.  Then  the  Judge  pro- 
perly left  the  question  open,  that  a  dedication 
might  be  inferred,  whoever  was  the  owner  ; 
and  no  difference  could  occur  in  this  nespect 
whether  that  owner  was  the  lord  or  the 
Crown.  There  is  no  ground  for  saying  that 
the  Judge  expressed  any  opinion  that  the 
right  of  the  lord  to  the  soil  still  remained. 

Coekbum  and  Barstow,  in  support  of  the 
rule.-^The  learned  Judge  referred  to  Poole 
V.  Huskinson^  and  reserved  leave  to  tlie 
defendants  to  move  to  enter  a  verdict  on 
the  point  as  to  the  lord's  right  of  soil  bein^ 
preserved.     No  doubt  he  afterwards  left  it  to 
the  jury  to  say  if  there  had  been  an  intention 
to  dedicate  by  the  owner,  whoever  he  mig^ht 
be,  but  the  jury  were  previously  told  tlia^ 
the  lord's  right  was  not  taken  away.    Tha.^, 
it  is  submitted,  is  a  misdirection.     The  act 
clearly  means  to  give  the  lord  an  allotment 
in  respect  of  his  rights  over  all  Uie  moor, 
including  his  right  of  soil  in  the  roads  a 


(4)  1  Moo.  &  Rob.  24.  * 

(5)  11  Me«.  ft  Wels.  913;  s.e.  12  Uw  J.  K^p. 
(n.s.)  Ezeh.  418. 
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OQt;  and,  therefore*  according  to  The  King 
T.  EdmomUmf  the  property  in  the  soil  would 
be  in  nobody.  If  so,  there  could  be  no  person 
capeble  of  dedicating,  and  no  anmu9  dedi" 
mdi,  which  is  essential*  Pooh  v.  HuS' 
kiuom  ia  distinguiahable*  for  there  it  did  not 
appear  that  the  lord's  right  in  all  the  soil 
w»  extingniahed ;  and  therefore  the  dictum 
of  fnke^  B.  may  be  supported. 

[PATTSBONy  J. — There  is  a  clause  here, 
directing  the  commissioners,  in  the  first 
instance,  to  set  out  roads,  and  then  to  allot 
to  the  lord,  in  respect  of  his  right  of  soil, 
not  more  than  one-twentieth  of  the  remain- 
ing part  of  the  moor ;  that  seems  to  exclude 
the  loads.  In  respect  of  what  then  is  that 
allotnoenttobe?] 

In  respect  Of  his  right  of  soil  over  all  the 
moor :  the  words  "  remaining  part"  measure 
tk  quantity  to  be  given,  not  the  rights  to 
be  exttnguished. 

LoBD  Dkmman,  C.J. — The  law,  as  lately 
laid  down,  has  led  the  Ck>urts  into  unim- 
portant inquiries  as  to  there  being  an  in- 
tention to  dedicate  a  road  to  the  public.  It 
Kens  to  me,  that  if  the  jury  find  that  there 
baa  been  a  long  user  as  a  public  road,  I  am 
not  at  liberty  to  inquire  into  the  question 
whether  there  was  such  an  intention  or  not* 
Then  it  is  said  that  a  case  of  dedication 
will  not  be  the  same  against  the  Crown  and 
•gaiiiat  a  private  person.  But  the  Crown 
can  undonbtedly  dedicate,  and  the  question 
viietber  there  was  a  dedication  was  put  to 
tbe  jmy.  If  persons  have  found  a  road 
Qsed  as  public,  and  have  built  a  town  by  it, 
are  we  to  enter  into  the  question  of  whether 
it  wat  intended  to  dedicate  the  road  or  not  ? 
On  the  contrary,  I  think  that  the  mere  fact 
uf  ei^oyment  of  a  public  road,  for  a  great 
itmgth  of  time,  ought  to  be  perfectly  conclu- 
aTe  of  such  an  intention,  and  it  is  immate- 
rial in  whom  the  soil  was  vested  as  owner. 
The  learned  Judge  seems  to  have  stopped 
kboit  of  any  inquiry  into  the  precise  owner- 
fiap ;  Bod,  in  my  opinion,  left  the  question 
quite  conectly  to  the  jury. 

PamsoN,  J. — I  think  my  Brother  Wil- 
Ikma'i  direction  was  quite  right.  He  stop- 
ped ^oit  of  saying  in  whom  the  ownership 
ri  the  soil  was,  and  left  it  to  the  jury  to 
uv  wbetbe%  there  had  been  a  dedication, 
whoever  was  the  owner.  If  there  had  been 
4  leaie  for  ninety-nine  years,  it  might  be 


there  was  no  dedication  without  the  consent 
of  the  owner  of  the  freehold,  because  there 
was  no  person  who  could  lawfully  dedicate ; 
but  here  there  was  no  necessity  for  evidence 
of  any  intention  or  consent.  There  was  no 
misdbection,  for  the  Judge  did  not  lay  it 
down  broadly  that  the  lord  of  the  manor 
was  owner  of  the  soil ;  if  he  had  done  so,  the 
question  as  to  whether  that  was  really  so  or 
not  might  have  been  raised. 

WiOHTMAK,  J.— I  am  of  the  same  opinion. 
The  direction  of  the  Judge  was  perfectly 
correct.  The  fallacy  in  the  defendant's  case 
arises  from  the  Judge  at  the  trial  referring 
to  the  decision  of  the  Court  of  Exchequ^, 
in  Poole  v.  HuskifUOHf  where  it  was  intimated 
that  tbe  soil  in  such  a  case  remained  in  tbe 
lord  of  the  manor ;  but  he  merely  referred  to 
that  decision  as  shewing  what  might  be  the 
ease :  he  by  no  means  told  the  jury  that  the 
soil  was  absolutely  in  the  lord  of  the  manor. 
On  the  contrary,  he  said, "  Whoever  was  the 
owner  of  the  soil,  a  dedication  by  that  per- 
son may  be  presumed.'*  Without,  therefore, 
entering  into  the  other  pointe,  I  agree  that 
the  rule  should  be  discharged. 

£rle,  J. — There  was  fifty  years'  uninter- 
rupted user  of  this  road  by  the  public. 
Then  the  learned  Judge  was  quite  right  in 
leaving  it  to  the  jury  to  say,  whether  from 
that  user  they  could  presume  a  dedication. 
He  might  have  gone  further  ^d  told  them 
that  there  was  very  strong  evidence  of  a 
dedication,  but  he  left  it  in  fact  more  &vour- 
ably  for  the  defendante. 

Rule  discharged. 


Bail  Coubt.^ 

1848.        >       NIND  V.  RHODES. 

May  5,  9.  J 

County  Court — Jurisdiction — Bills  ofEx' 
change — Costs  —  Suggestion  on  the  RoU  — 
Affidavit^  Negativing  Exceptions  in. 

The  1 29/A  section  of  the  9  ^10  Vict.  c.  95, 
which  prohibits  a  plaintiff  from  recovering 
costs  in  an  action  brought  in  a  superior  courts 
for  which  a  plaint  might  have  been  entered 
in  the  county  courts  applies  to  actions  on 
negotiable  instruments  in  the  same  manner 
as  to  other  actions. 

Upon  an  application  to  enter  a  suggestion 
to  deprive  the  plaintiff  of  costs  under  that 
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aeetion^  the  defendant  need  not  aver  that  the 
Judge  did  not  grant  a  certificate  that  the 
cauee  was  fit  to  he  tried  in  the  superior  court* 

This  was  an  action  against  the  acceptor 
of  a  hill  of  exchange  for  12/.,  in  which  a 
verdict  had  heen  obtained  for  that  amount. 

In  Hilary  term  a  rule  had  been  obtained, 
calling  upon  the  plaintiff  to  shew  cause 
why  the  judgment  should  not  be  entered 
for  the  amount  of  the  verdict  alone,  or  why 
a  suggestion  should  not  be  entered  to  de- 
prive the  plaintiff  of  costs,  on  the  ground 
that  the  action  ought  to  have  been  brought 
in  the  county  court.  It  appeared  on  the 
affidavits  that  both  parties  resided  within 
the  jurisdiction  of  Uie  county  court  for 
the  Clerkenwell  district,  and  that  the  bill 
was  accepted  at  the  residence  of  the  de- 
fendant, within  the  jurisdiction  of  the  said 
court  The  affidavits  stated  the  facts  frimd 
facie  requisite  to  bring  the  case  within 
the  128th  and  129th  sections;  but  it  did 
not  allege  that  the  Judge  had  not  granted  a 
certificate  that  the  action  was  not  fit  to  be 
brought  in  the  superior  court  (1). 

Lueh  shewed  cause  (May  5). — The  affi- 
davit on  which  this  rule  was  obtained  is  in- 
sufficient. All  the  facts  stated  may  be  quite 
true,  and  yet  the  plaintiff  ought  not  to  be 
deprived  of  his  costs,  as  it  is  not  alleged  that 


(1)  The  128th  section  gives  a  concurrent  juris- 
diction to  the  superior  court  of  record,  where  **  the 
plaintiff  dwells  more  than  twenty  miles  f^om  the 
defendant,  or  where  the  cause  of  action  did  not 
arise  wholly  or  in  some  material  point  within  the 
jurisdiction  of  the  court  within  which  the  defendant 
dwells  or  carries  on  his  husiness  at  the  time  of  the 
action  brought,  or  where  any  officer  of  the  county 
court  shall  be  a  party,  except  in  respect  of  any 
claim  to  any  goods  snd  chattels  taken  m  execution 
of  the  process  of  the  court,  or  the  proceeds  or  value 
thereof." 

The  129th  section  enacts,  that,  **  if  any  action 
shall  be  brought  in  a  superior  court  for  any  cause 
other  than  those  lasUy  hereinbefore  mentioned,  for 
which  a  plaint  might  have  been  entered  in  any 
court  holden  under  the  act,  and  a  verdict  shall  be 
found  for  the  plaintiff  for  a  sum  less  than  201.  if 
the  said  action  oe  founded  on  contract,  or  less  than 
5/.  if  it  be  founded  on  tort,  the  said  plaintiff  shall 
have  judgment  to  recover  such  sum  only,  and  no 
costs;  and  if  a  verdict  shall  not  be  found  fbr  the 
plaintiil^  the  defendant  shall  be  entitled  to  his  costs 
as  between  attorney  and  client,  unless  in  either  case 
the  Judge  who  shall  try  the  cause  shall  certify  on 
the  back  of  the  record  that  the  action  was  fit  to  be 
brought  in  such  superior  court*" 


the  Judge  at  the  trial  did  not  certify  on  the 
back  of  the  record  that  the  action  was  fit 
to  be  tried  in  the  superior  court,,  which  he 
may  have  done  when  this  cause  was  tried. 
The  plaintiff  is  entitled  to  the  costs  under 
the  Statute  of  Gloucester,  and  he  cannot  be 
deprived  of  that  right,  unless  the  defendant 
shews  clearly  that  the  provisions  of  the 
County  Courts  Act  apply;  and  the  129th 
section  expressly  excludes  any  case  where 
the  Judge  certifies.  This  ought,  therefore, 
to  have  been  negatived. 

The  rule  must,  at  all  events,  be  discharged, 
because  bills  of  exchange  are  not  within  the 
128th  section.  That  section  excludes  cases 
where  the  causes  of  action  did  not  "arise 
wholly,  or  in  some  material  poini,  within  the 
jurisdiction  of  the  Court  within  which  the 
defendant  dwells,"  &c.  In  point  of  law 
bills  of  exchange  have  no  locality  as  con- 
tracts. The  right  of  action  follows  tiie  holder 
of  the  bill  wherever  he  may  be,  for  which 
reason  the  venue  cannot  be  changed  in 
actions  on  bills  upon  the  ordinary  under- 
taking. The  terms  used  in  this  section  must 
therefore  refer  to  causes  of  action  which 
accrue  in  a  particular  place,  and  not  to  bills 
of  exchange. 

Barstow,  contrii. — The  word   "  unless" 
in  the  129th  section,  is  the  same  as  *'  ex- 
cept," and  that  part  of  the  section  is  there- 
fore an  exception,  to  be  noticed  by  the 
party  who  relies  upon  it.     If  the  certificate 
was  granted,  it  is  within  the  plaintiff's 
own  knowledge,  for  he  has  possession  of 
the  record,  and  the  statute  does  not  re- 
quire the  certificate  to  be  given  forthwith 
after  the  trial  is  concluded.   The  defendant, 
therefore,  cannot  be  required  to  negative 
this  exception.     It  is  another  answer  to  the 
objection,  that  this  is  a  proceeding  to  satisfy 
the  conscience  of  the  Court.     The  sugges- 
tion, when  entered,  is  not  conclusive :  the 
plaintiff  may  demur  or  plead  to  it.     More- 
over, the  suggestion  in  the  terms  of  the 
affidavit  would  be  correct;  and  if  the  record 
were  so  made  up,  and  judgment  thereon 
given  to  deprive  the  plaintiff  of  costs,  a 
court  of  error  would  uphold  the  judgment,  in 
the  absence  of  any  affirmative  allegation  that 
there  was  a  certificate. 

The  words  used  in  the  58th  section, 
which  gives  jurisdiction,  are  ^all  pleas  of 
personal  actions,"  which  are  large  enough 
to  include  bills  of  exchange;  and  the 


EASTER  TERM,  1848. 


181 


gumeot  n  only  founded  upon  a  supposed 
analogy  to  the  practice  of  changing  the 
reooe,  which  is  attempted  to  be  support* 
ed  becuue  the  words  ''material  point" 
are  med.  The  exceptions  are  carefully 
stoted  in  the  statute ;  and  no  reason  can  be 
assigned  why  actions  upon  small  bills  of  ex- 
dange  should  not  be  brought  in  the  county 
court  as  well  as  other  cUtims  of  a  small 
amoant  In  the  97th  section  of  the  act 
bills  of  exchange  are  mentioned,  so  that  the 
soliject-inatter  was  before  the  legislature; 
and  the  general  words  must  include  them 
in  the  absence  of  any  special  exception. 

[Lmh  admitted  that  diere  was  jurisdiction 
to  try  actions  upon  bills  of  exchange,  but 
contended  that  the  128th  section  did  not 
apply  to  them.] 

CouRiDGE,  J,  —  I  understand  it  to  be 
admitted,  that  the  county  court  has,  at  least, 
coQcorrent  jurisdiction  over  actions  of  this 
kind ;  but  then  it  is  said,  they  are  not  within 
the  128tfa  section.  The  58th  section,  which 
gives  jurisdiction,  is  as  follows :— "  That  all 
pleas  of  personal  actions  where  the  debt  or 
damage  claimed  is  not  more  than  20^,  whe- 
ther on  balance  of  account  or  otherwise,  may 
beholden  in  the  county  court  without  writ." 
Then  follows  in  a  proviso  various  specific  ex- 
options,  as  actions  of  ejectment,  or  actions  in 
which  the  title  to  any  corporeal  or  uncorporeal 
JHfreditament,  &c.  shall  come  in  question. 
It  is  clear  that  bills  of  exchange  are  within 
the  genenl  words,  and  it  follows  therefore 
that  the  county  court  has  general  jurisdic- 
tion in  actions  upon  them.  How  then  are 
they  to  beexdoded  from  the  129th  section  ? 
It  says,  if  any  action  shall  be  commenced  in 
a&y  of  the  superior  courts  for  any  other  cause 
than  thoae  lastly  hereinbefore  specified,  for 
which  a  plaint  might  have  been  entered  in 
any  court  holden  under  this  act,  &c.,  the 
plaintiff  shall  have  judgment  to  recover  such 
Mim  only  and  no  coata.  I  think  there  is  no 
^datioQ  for  the  objection.  On  the  other 
p<»ot,as  to  the  affidavit,  I  will  take  time  to 
omiider. 
[Barttaw  referred  to  Bithop  v.  Marsh 

Cur,  adv.  vuk. 

On  a  subsequent  day  (May  9)  his  Lord- 
fbip  gave  judgment  as  followa:— The  re- 

(1)6  Bta;.  N.C.  12 ;  s.  c.  9  Law  J.  Rep.  (m.s.) 


maining  question  on  which  I  suspended 
my  judgment,  because  it  promised  to  be  of 
frequent  occurrence,  was  raised  by  the  fol- 
lowing circumstances  :— The  aflSdavit,  on 
which  the  rule  was  founded  for  entering 
a  su^^estion  to  deprive  the  plaintiff  of  his 
costs,  stated  all  the  circumstances  which 
were  necessary  jprt'nul/acte  to  bring  the  case 
within  the  129th  section  of  the  9  &  10  Vict. 
c.  5,  but  it  did  not  negative  that  a  certificate 
had  been  granted,  by  the  Judge  who  tried 
the  cause,  that  it  was  fit  to  be  tried  before 
him  ;  and  in  shewing  cause,  Mr.  Lush  relied 
on  this,  alleging  truly  that  everything  in  the 
affidavit  might  be  true,  and  yet  there  might 
be  no  ground  for  the  rule.  But  I  am  of 
opinion  that  the  answer  given  by  Mr.  Bar- 
stow  is  satisfactory.  Primd facie  the  statute 
deprives  the  plaintiff  of  his  costs  luder  the 
circumstances  stated  in  the  affidavit.  The 
&ct  relied  on  by  the  plaintiff  would  make 
the  case  an  exception,  and  it  is  one  parti- 
cularly within  his  knowledge.  If  the  cer- 
tificate was  granted  at  all  it  would  have 
been  so  on  his  application.  If  therefore  he 
intended  to  rely  on  it,  it  was  for  him  to  bring 
it  forward.  As  he  has  not  done  so,  he 
cannot  rely  on  the  silence  of  the  other  side. 
The  rule,  therefore,  will  be  absolute. 

Rule  absolute. 


Bail  Court. "^ 

1848         (the  queen  v.  the  JUSTICES  OP 

Mays.   3  -IDDI-B*^. 

Poor  Law — Basiard^^Appealt  Notice  of 
—Witness— Timc-Lord^s  Day— Middle- 
sex Sessions. 

Under  the  S  ^9  Vict.  c.  10.  s.  6.  the 
mother  of  a  bastard  child  is  a  competent 
witness  to  prove  that  she  had  due  notice  of 
appeal  under  7^8  Vict.  c.  101.  s.  4. 

Sunday  is  to  he  excluded  in  computing  the 
twenty 'four  hours  within  which  the  putative 
father  must  give  notice  of  appeal  against  the 
order  of  affiliation,  under  the  7  ^  S  Viet, 
c.  101.  s.  4. 

The  1  ^  %  Vict.  c.  71.  *.  2,  which 
empowers  the  Justices  of  Middlesex  to  try 
appeals  at  General  Sessions  in  the  same 
manner  as  at  the  General  Quarter  Sessions, 
only  confers  an  optional  jurisdiction,  and 
the  appellant  may  proceed,   therefore,   as 
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before^  to  the  Quarter  Sesaioru,  and  is  not 
hound  to  go  to  the  Genertd  Sessions. 

[For  the  report  of  the  above  case,  see 
17  Law  J.  Rep.  (n.s.)  M.C.  p.  111.] 


Bail  Court."\ 

1848.         >       GINGER  V.  PYCROPT. 

May  9,  12.) 

Practice-^^Notice  of  Trial — Setting  down 
Cause. 

A  notice  of  trial  may  he  given  after  a 
cause  is  set  down  for  trial. 

No  particular  form  is  necessary  to  make 
a  good  notice  of  trial ;  and  therefore  m  notice 
correct  in  other  respects,  hut  incorrectly 
stating  that  the  cause  had  heen  made  a  re- 
manet/nmi  the  preceding  term,  was  held  a 
good  notice  of  trial. 

A  rule  nisi  had  been  obtained  to  set  aside 
the  verdict  in  this  cause,  and  all  subsequent 
proceedings,  for  irregularity.  It  appeared 
that  issue  was  joined  on  the  17th  of  No- 
vember 1847,  and  notice  of  trial  was  given 
for  the  sittings  after  Michaelmaa  term.  It 
was  then  postponed  upon  an  application  of 
the  defendant,  until  the  sittings  after  Hilary 
term.  The  cause  was  set  down  for  trial, 
but  without  a  fresh  notice  for  those  sittings. 
The  cause  was  then  entered  in  the  list  as  a 
remanet,  and  on  the  8  th  of  April  a  notice  was 
given  in  the  following  form :— **  Take  notice 
of  trial  in  this  cause,  for  the  first  sitting  in 
next  Easter  term  to  be  holden  in  Westmin- 
ster HaU,  in  the  county  of  Middlesex,  the 
same  having  heen  made  a  remanet  from  last 
Hilary  term.**  The  cause  was  tried  as  un- 
defended, and  a  verdict  found  for  the  plain* 
tiff.  The  rule  was  granted  upon  two  object* 
tions — first,  that  the  notice,  being  a  notice 
of  continuance,  was  not  a  good  original 
notice ;  second,  that  the  notice  was  bad,  be- 
cause given  after  the  case  was  set  down. 

Addison  (May  9,)  shewed  cause.— 'It  is 
admitted  there  was  no  notice  for  the  sittings 
after  Hilary  term ;  and  that  the  cause  was  not 
therefore  properly  a  remanet.  But  no  par* 
ticular  fora  iVnioessary,  if  the  notice  (^vet 
the  defendant  the  requisite  information  of 
the  plaintiff's  intention  to  try,  and  within 
sufficient  time  before  the  itkl-^Tyte  v*  Sic* 


venion  (1)^  In  other  respects  the  notice  is 
sufficient,  and  there  is  no  rule  that  it  roust 
be  given  before  setting  down  the  cause. 

Pickering,  in  support  of  the  rule.— No 
notice  of  trial  is  necessary  where  the  cause 
is  a  remanet;  and  this  ought  not  to  be 
treated  as  a  fresh  notice.  It  is  clear  there 
was  no  notice  before  it  was  set  down  in 
Hilary  term,  and  the  postponement  of  the 
cause  by  the  Judge's  order  made  a  notice 
necessary.  He  referred  to  Jacks  v«  Mayer 
(2),  and  Ellis  v.  Truster  (3).  The  notice  is 
bad,  because  given  after  the  cause  was  set 
down,  and  it  was  set  down  before  any 
notice  having  reference  to  that  trial,  for  a 
fresh  notice  was  necessary  after  the  post- 
ponement. 

Cur.  adv»  mii^. 

The  judgment  of  the  Court  was  now 
(May  12,)  delivered  by — 

CoLKRiDOB,  J.— This  was  a  rule  for  set- 
ting aside  a  verdict  for  irregularity,  and  the 
ground  in  effect  was,  that  the  cause  had 
been  set  down  for  trial  originally  without 
notice  of  trial  previously  given^     It  was  set 
down  in  Hilary  term  for  the  last  sittings, 
and  made  a  remanet  to  the  said  sittings  in 
Easter  term.      In  due  time  before  those 
sittings,  notice  of  trial  was  given,  in  which 
were  inserted  the  words  *'  the  same  (t.  e.  the 
cause)  having  been  made  a  remanet,**  so  that 
it  did  not  purport  to  be  an  original  notice. 
The  objection  was  not  much  insisted  on, 
nor  does  it  appear  to  me  of  any  weight. 
The  case  of  Tyte  y.  Steventon,  dted  by  Mr. 
Addison,  is  a  satisfactory  authority  that  the 
form  of  notice  of  trial  is  immaterial  if  it  be 
delivered  in  time  and  clearly  and  unequi- 
vocally inform  the  defendant  that  the  plain-* 
tiff  intends  to  proceed  to  trial  at  a  certain 
specified  time.     There,  the  notice  purport'* 
ing  to  be  a  continuance  only  of  a  former 
notice,  was  held  to  be  good  as  an  original 
notice.     But  it  was  saad«  that  no  cause  can 
be  properly  set  down  until  notice  of  trial 
has  been  given.     No  authority  was  cited 
for  this.     The  two  cases  cited  of  Jacks  v. 
Mayer  and  EUis  v.  Truster  do  not  apply^ 
nor  can  I  find  such  a  rule  laid  down  any- 
where  in  the  books  of  practice.     Certain ly^ 
in  fax  the  greater  ntunber  of  instances  notice 

(1)  2  W.  Black.  1298. 

(2)  8  Term  Rep.  245. 

(3)  2  W.  Black.  798. 
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of  trial  is  in  fact  given  before  setting  down, 
became  in  far  the  greater  number  of  in* 
staocet  it  is  indorsed  on  the  issue  delivered ; 
bot  this  is  not  necessary,  nor  does  the 
manhal  inquire  whether  notice  has  been 
^en  or  not  before  he  receives  the  record. 
Looking  at  the  principle  on  which  notice 
k  requned,  I  cannot  see  the  necessity  for 
holding  the  role  so  strict.  I  therefore  dis* 
charge  this  rule  ;  and  as  it  was  an  experi-* 
mental  motion,  on  the  ground  of  irregu- 
larity, with  costs. 

Rule  discharged,  with  costs. 


SPARROW  V.  REED. 


Bail  Covet.^ 

1848.        > 
May  5.    } 

County  Court  —  New  Trial  —  Jury  — 
Waiver  by  Acceptance  of  Costs, 

On  wsotiau  for  a  new  trial  of  a  plaint  in 
the  comUy  eomrtf  which  had  been  tried  by 
ikt  Jud^e  alone,  the  Judge  ordered  that 
the  second  trial  should  be  had  before  a  jury^ 
and  that  the  oosis  of  the  application  should 
he  paid  to  the  party  opposing  the  applica- 
ii»n: — Held,  that  whether  the  Judge  had 
fomtr  to  make  such  order  or  not,  the  oppose- 
^  F"t9  ^^»  hf  oceepling  such  costs,  pre- 
cUided  hsmeelffirom  afterwards  objecting  to 
ike  order. 


This  was   a  motion    for  a  rule  for  a 

nandamus,  commanding  the  Judge  of  the 

county  court  6f  Sussex  to  give  effect  to 

^ia  judgment  of  the   12th  of  November 

1S47.    It  appeared  that  in  October  the 

pUntiff  levied  a  plaint  in  the  county  court 

of  Soasex,  which  came  on   to  be  heard 

OB  the  19th  of  Noyember.     No  notice  for 

s  trial  by  a  jury  had  been  given,  and  it 

wn,  dierefope«  beard  by  the  Judge,  who 

decided  in  favour  of  the  plaintiff,  with  costs. 

The  defendant  applied  subsequently,  alter 

doe  notiee,  for  a  new  trial,  and  then  asked 

that  it  should  be   tried  by  a  jury.     The 

pinitiff  opposed  die  application,  and  also 

objected  that  the  Judge  had  no  power  to 

grant  a  trial  by  jury  when  the  first  trial 

had  been  without    a  jury.      The  Judge 

ordered  the  new  trial,  and  granted  a  jury, 

but  ordered  the  defendant  to  pay  the  costs 

of  tbe  application  and  other  costs  incurred 

by  the  plaintiff.     These  costs  were  received 


by  the  plaintiff.  The  second  trial  took 
place  on  the  10th  of  December,  before  a 
jury,  and  the  defendant  had  a  verdict. 

Hugh  Hill,  in  support  of  his  motion .<^It 
is  submitted  that  under  the  20th  rule  of 
practice,  approved  by  the  Judges,  the  Judge 
bad  no  power  to  order  a  jury.  That  rule 
directs  that  '*  every  notice  of  a  demand  of 
a  jury  where  the  debt  or  demand  claimed 
shall  exceed  5/.  must  be  made  in  writing 
to  tbe  clerk  of  the  court  two  clear  days  be* 
fore  the  return  day  of  the  summons." 

[Coleridge,  J. — Did  the  plaintiff  receive 
the  costs  ordered  to  be  paid  by  the  Judge's 
order  ?] 

Yes ;  and  it  will,  no  doubt,  be  a  question 
whether  he  can  now  be  heard  to  object  to 
the  order. 

Coleridge,  J.— The  point  intended  to 
be  raised  is  a  very  important  one ;  but  in 
the  present  case  it  would  be  in  vaiii  to 
grant  the  rule,  as  the  answer  would  be  that 
the  plaintiff  has  acquiesced  in  the  order. 
If  he  had  merely  attended  the  trial  he  would 
not,  I  think,  have  lost  his  right  to  object ; 
but  he  was  not  bound  to  accept  the  costs, 
and  by  so  doing  he  has  precluded  himself 
from  making  any  objection  (1). 

Rule  refused. 


1847. 
Nov.  10. 

1848. 
Feb.  26. 


THE  queen   V,   THE    INHABIT- 
ANTS  OF   DUKINFIELD. 


Poor  Law — Order  of  Removal — Evi- 
dence—  Entry  in  Discharge  of  Duty  — 
Estoppel — Prior  Order  quashed. 

The  examinations  on  which  an  order  of 
removal  was  made  staled  that  G,  was  em- 
ployed by  the  overseers  of  the  respondent 
parish  to  remove  the  paupers  to  the  appeU 
lant  parish,  under  a  prior  order  of  IS26, 
and  that  after  he  returned  from  removing 
them  he  signed  this  indorsement  on  the  order 

(1)  So  in  Pearee  o.  Chaplin,  16  Law  J.  Rep. 
(n.8.)  Q.B.  49,  it  was  held  that  acceptance  of  oosU, 
under  a  Judge's  order,  precluded  tbe  party  from 
moTing  to  set  aside  so  much  of  the  order  as  direote^ 
no  action  to  be  brought  But  consent  to  a  trial 
under  a  writ  of  trial  not  within  the  statute,  does  not 
make  the  trial  valid — Lawrence  o.  WiUcock,  11  Ad. 
Ac  £1.  941 ;  a.  c.  9  Law  J.  Rep.  (n.s.)  Q.B.  284. 
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— "  Delivered  to  Mr.  JV,  overseer  of  Z),  by 
T.  G;"  that  G.  was  dead,  and  his  hand* 
writing  was  proved.  On  the  trial  of  the 
appeal,  it  appeared  that  G,  was  not  an  over-- 
seer,  hut  had  been  employed  by  the  overseers 
to  remove  the  paupers,  and  that  they  had 
been  seen  on  the  morning  in  question  leaving 
the  respondent  parish  with  G,  and  that  they 
returned  the  same  night  with  4s.  The  ap' 
pellants  objected  to  the  admissibility  of  the 
indorsement  in  evidence;  and  also  contended 
that  the  respondents  were  estopped  by  a 
prior  order  of  removal  in  1844,  which  was 
quashed  without  entering  into  the  merits  of 
the  settlement,  "  by  reason  of  the  informality 
and  insufficiency  of  the  examinations.**  The 
Sessions  held  this  decision  not  conclusive: — 
Held,  that  the  examinations  contained  evi- 
dence of  the  removal  under  the  prior  order 
0/1826;  ani— 

Semble,  that  the  indorsement  was  evidence, 
as  being  made  by  a  person  deceased,  in  the 
course  of  his  duty. 

Held^  also,  that  the  Sessions  having  de- 
cided on  the  effect  of  the  quashing  of  the 
order  of  1844,  this  Court  would  not  interfere 
with  their  decision. 

[For  the  report  of  the  above  ease,  see 
17  Law  J.  Rep.  (n.s.)  M.C.  p,  113.] 


2.  J 


WILLDING  V.  TEMPERLBY. 


1848. 

May  12. 

Bankruptcy— Affidavit  —  5  ^  6  Vict. 
e.  122.  ss.  11,  19.— Set-off— Reasonable 
and  probable  Cause-^Costs. 

The  plaintiff  filed  an  affidavit  in  bank- 
ruptcy, under  the  b  Sp^  Vict.  c.  122.  «.  1 1, 
against  the  defendant,  for  991.  I9s.  7d.  In 
the  account  previously  delivered,  as  provided 
by  that  section,  lOl,  lbs.  was  given  credit 
for  as  a  set-off,  but  the  balance  was  made 
by  mistake  to  appear  991.  '[9s.  Id.,  instead 
of  891.  I9s.  Id.  At  the  trial  the  plaintiff 
recovered  86/. ; — Held,  that  the  defendant 
was  not  entitled  to  have  his  costs  allowed, 
pursuant  to  the  I9th  section. 

Quaere — Whether  a  creditor  is  justified 
under  the  above  statute  in  making  an  affi- 
davit for  the  whole  amount  of  his  demand, 
without  noticing  any  set-off,  which  he  knows 
to  exist  on  the  other  side. 


In  this  case  the  defendant  being  a  trader, 
and  indebted  to  the  plaintiff,  the  latter, 
under  the  provisions  of  the  5  &  6  Vict, 
c.  122.  8.  11,  on  the  24th  of  December 
1847,  caused  an  account  to  be  delivered  of 
the  particulars  of  his  debt,  with  a  notice 
requiring  payment,  according  to  the  form 
(Schedule  2)  of  that  statute.  The  par- 
ticulars contained  items  of— 

Goods  sold,  deliTered,  and  money 

lent,  amounting  to    ...    .    iSlOO    14    7 

At  the  foot  of  these  items 

was  written 
Creditor's  balance,  for  coals  sapplied      10    15    0 

ie99*    19    7 

The  notice  required  payment  of  991. 19s.  Id. 

On  the  27tb  of  December  the  plaintiff 
also  filed  an  affidavit,  in  the  Court  of  Bank- 
ruptcy, according  to  the  form  (Schedule  1.) 
of  the  above  statute,  that  the  defendant  was 
indebted  to  him  in  99^.  \9s.  7d.,  and  that 
an  account  had  been  delivered,  &c.,  and 
the  summons  was  therefore  issued,  calling 
on  the  defendant  to  appear  at  the  Bank- 
ruptcy Court,  on  the  3rd  of  January  1848. 
The  defendant  appeared  to  the  summons  in 
the  Court  of  Bankruptcy,  and  deposed  that 
he  had  a  good  defence  to  the  action  as  to 
the  sum  of  541.  lbs.  \0d.,  and  an  action 
of  debt  was  thereupon  commenced  by  the 
plaintiff  against  the  defendant,  claiming  by 
the  indorsement  on  the  writ  100/.  14s.  7d. 
The  defendant  pleaded  nunquam  indebitaius, 
and  a  set-off;  and  at  the  trial,  before  Lord 
Denman,  C.J.,  at  the  sittings  in  London, 
afler  Hilary  term,  the  plaintiff  had  a  verdict 
for  86/.     On  affidavit  of  the  above  facts. 

Butt,  on  a  former  day,  had  obtained  a 
rule  nisi,  for  allowing  the  defendant  his  costs 
under  section  19.  of  the  above  statute,  on 
the  ground  that  the  plaintiff  had  not  rea- 
sonable or  probable  cause  for  making  the 
affidavit  in  ike  amount  of  99/.  19s.  7d^ 

Shee,  Sery.  now  shewed  cause.  —  The 
affidavit  referred  to  the  account;  and  by  th« 
simplest  calculation  it  would  appear  froi 
that  that  the  99/.  19s.  7d.  was  a  mistake  i 
the  process  of  subtraction,  and  that  89/.  19«. 
7d,  was  the  sum  which  the  plaintiff  really 
claimed.  If  so,  he  has  recovered  the  whol< 
amount  of  his  demand  except  3/.  i9s.  7cf « 
and  the  Court  will  not  deprive  him  of 

*  It  was  admitted  that  this  was  a  mere  error. 
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costs  on  the  groand  of  so  slight  an  excess 
Sherwood  v.  Taylor  (I),  In  that  case 
Tmdal,  CJ.  observes,  that  in  order  to  en- 
title a  defendant  to  costs  the  sum  claimed 
should  be  "  materially  laiger"  than  the  sum 
nooTcred.  It  was  not  necessary  to  allow 
the  amoont  of  the  set-off  at  sll^^Smith  v. 
Temperley(2),  where  all  the  authorities 
are  collected.  The  defendant  is  not  ag- 
grieved in  respect  of  the  security  required, 
IB  consequence  of  such  an  affidavit,  as  he 
is  only  to  give  security  to  pay  such  sum  as 
shall  be  recovered  by  action.  It  is  not  cer- 
tain that  the  defendant  will  plead  a  set-off. 

BmU  and  Maynard,  in  support  of  the 
rale. — The  amount  for  which  the  bond  is 
taken  must  depend  on  the  amount  specified 
in  the  affidavit ;  and  it  is  not  even  contended 
on  the  part  of  the  plaintiff,  that  he  had  rea- 
sonable and  probable  cause  for  making  an 
affidavit  for  the  whole  sum.  The  plaintiff 
ought  to  have  deducted  the  set-off,  which 
by  giving  credit  for,  he  shews  to  have  beep 
within  hia  knowledge — Dronefield  v.  Archer 
(3X  MUeheU  v.  Jenkins  (4). 

[Pattjesok,  J. — ^The  statute  43  Geo.  3. 
c.  46.  allowed  the  defendant  the  costs,  when 
there  waa  no  reasonable  and  probable  cause 
for  making  the  arrest,  not  the  affidavit.  If 
nndar  that  statute  a  creditor  made  an  affi- 
davit for  100/.,  knowing  that  his  debtor 
had  a  set-off  of  301.,  and  issued  a  writ 
mdorsed  for  701.,  I  am  not  prepared  to  say 
that  he  might  not  have  had  reasonable  and 
probable  cause  for  making  the  affidavit] 

The  statute  5  &  6  Vict,  refers  expressly 
to  the  affidavit  alone.  It  is  no  answer  to 
say  it  was  occasioned  by  carelessness.  In 
Smkk  V.  Temperley  the  Court  of  Exchequer 
gave  no  opinion  on  the  point  now  raised, 
as  the  defendant  was  there  held  to  be  too 
late  in  his  application. 

LoED  Dekman,  C.J. — ^We  wish  to  decide 
this  applkation  on  an  intelligible  principle. 
I  tlihik  tfiat  an  affidavit,  which  shews  what 
IS  the  amount  of  the  debt  remaining,  after 
e^^ing  the  debtor  credit  for  everything  for 
vfaieh  he  is  entitled  to  credit,  is  sufficient. 

(1)  C  Bn«.  280;  8.  o.  8  Law  J.  Rep.  C.P.  60. 
<2)  16MM.&  W«l8.  273;  a.  c  16  Uw  J.  Rep. 
(*J^)  Each.  10<. 

<a)ia.«tAld.5l3. 

(4)  5  a  &  Ad«  588  ;  s.  e.  3  Uw  J.  Rep.  (n.s.) 

K.a». 

Hiw  SuLiu,  XVII.— aB. 


Is  that  done  here?  I  think  it  is.  The 
plaintiff  swears  to  an  actual  balance,  and 
he  shews  how  he  makes  it  out ;  for  he  refers 
to  the  account.  He  could  not  be  indicted 
for  peijury.  The  figures  forming  the  ac- 
count are  correct,  and  it  is  admitted  that 
the  error  of  102.  arises  from  miscalculation. 
The  rule  must  be  dischai^ed. 

Pattbson,  J. — I  should  be  sorry  to  lay 
it  down  as  a  rule,  that  in  making  an  affidavit 
under  this  act,  a  creditor  has  a  right  to 
refuse  to  give  credit  for  any  set-off  which 
he  may  know  to  exist  on  the  other  side. 
But  that  is  a  question  we  are  not  now  called 
on  to  decide,  as  when  we  look  at  the  affi- 
davit, we  see  that  the  plaintiff  refers  to  an 
account,  by  which  he  shews  how  the  sum 
is  made  up.  There  is  a  mistake  in  the 
figures ;  but  no  one  would  be  deceived  by 
that ;  and  we  cannot  say  there  was  not  rea« 
sonable  and  probable  cause  for  making  the 
affidavit  for  the  amount  mentioned. 

WiGHTMAN,  J. — I  am  clearly  of  the  same 
opinion ;  and  without  deciding  whether  it  is 
necessary  to  give  credit  for  a  set-off  in  these 
cases,  it  is  enough  to  say  that  here  the 
plaintiff,  by  referring  to  the  account,  which 
must  be  read  in  connexion  with  the  affi- 
davit, does  give  credit  for  the  set-off. 

£rl£,  J. — If  the  plaintiff  were  indicted 
for  perjury,  he  must  of  course  be  acquitted, 
as  he  swears  by  reference  to  the  account 
annexed,  and  he  could  not  be  said  to  have 
sworn  falsely  when  the  mistake  was  mani- 
fest. By  the  view  thus  taken  this  rule  is 
therefore  disposed  of.  I  think  it,  however, 
right  to  add  that  there  seems  to  me  a  great 
difference  between  an  affidavit  which  is 
intended  to  be  the  foundation  for  an  arrest, 
and  an  affidavit  in  bankruptcy,  which  is  only 
to  compel  a  party  to  come  in  and  answer ; 
and  a  creditor  may  well  take  upon  himself 
to  swear  to  an  account,  admitting  that  there 
is  a  set-off  to  some  amount.  It  is  true  that 
it  is  highly  proper  that  he  should  give  credit 
for  the  exact  amount  due  from  him,  but  I 
am  not  aware  that  he  is  liable  to  any  penal 
consequences  for  omitting  to  do  so. 

RuU  discharged* 
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1848.         >       M*6REGOR  V.  FiSKEN. 

April  20.  3 

Arrest,  under  1  ij-  2  Vict.  c.  110.  s.  3.— 
Protection  under  2^3  Vict.  c.  41,  (Scotch 
Sequestration  Act) — "  In  meditationefugce,''* 

The2  ^S  Viet.  c.  41,  (Scotch  Seques- 
tration Act)  empowers  the  Lord  Ordinary  to 
grant  to  the  debtor  a  warrant  of  protection 
or  liberation,  and,  by  section  18,  t<  m  enacted 
*Uhat  the  warrant,  granting  protection  or 
liberation,  or  a  copy  thereof,  certified  by 
one  of  the  bill  chamber  clerks,  shall  pro- 
tect or  liberate  the  debtor  from  arrest  or 
imprisonment  in  Great  Britain  and  Ireland 
and  her  Majesty* s  other  dominions,  for  civil 
debt  contracted  previous  to  the  date  of  se- 
questration ;  hut  such  warrant  of  protection 
or  liberation  shall  not  be  of  any  effect  against 
the  execution  of  a  warrant  of  arrest  or  im- 
prisonment in  ineditatioiie  ftigse,"  ^e, : — 
Held,  that  a  departure  from  England,  for  the 
purpose  of  returning  to  Scotland,  was  not  a 
fuga  within  this  exception,  and  that  the  de- 
fendant having  been  arrested  by  a  Judge*s 
order,  under  1^2  Fiet.  c.  110.  s,  3,  made 
after  such  order  of  protection  was  granted, 
was  entitled  to  his  discharge.^ 

In  this  case  the  defendant  had  heen  ar- 
rested hy  a  Judge's  order,  under  the  1  &  2 
Vict.  c.  110.  8.  3,  on  the  ground  that  he 
was  ahout  to  leave  England;  and  it  ^- 
peared  upon  affidavit  that  he  was  a  Scotch 
bankrupt,  and  had  received  a  warrant  of 
protection,  from  the  Lord  Ordinary,  under 
the  2  &  3  Vict.  c.  41.  ss.  18, 19.  The  debt 
had  been  contracted  prior  to  the  seques- 
tration. 

Montague  Smith  now  moved  for  a  rule 
calling  upon  the  plaintiff  and  the  sheriff  of 
London  to  shew  cause  why  the  defendant 
should  not  be  discharged  out  of  the  cus- 
tody of  the  said  sheriffs. — ^The  defendant 
is  privileged  from  arrest.  By  section  17, 
the  Lord  Ordinary  is  empowered  to  grant 
to  the  debtor  a  warrant  of  liberation  or  pro- 
tection, whidi,  by  section  58,  may  be  en- 
laiged,  or  be  renewed  for  a  limited  period. 
By  the  18th  section  it  is  enacted,  "  that  the 
warrant  granting  protection  or  liberation, 
or  a  copy  thereof,  certified  by  one  of  the 

*  See  M'Gregor  v.  Fiakeo,  po$t,  Ezch.  201. 


bill  chamber  clerks,  shall  protect  or  liberate 
the  debtor  from  arrest  or  imprisonment  in 
Great  Britain  and  Ireland  and  her  Majesty's 
other  dominions,  for  civil  debt  contracted 
previous  to  the  date  of  sequestration ;  but 
such  warrant  of  protection  or  liberation  shall 
not  be  of  any  effect  against  the  execution  of 
a  warrant  of  arrest  or  imprisonment  in  me- 
ditaifone  fugce^  or  ad  factum  prcestandum, 
or  for  any  criminal  act."  That  warrant 
had  been  duly  renewed,  and  during  its  con- 
tinuance the  defendant  was  arrested. 

[WiGHTMAN,  J.— The  question  is,  I  sup- 
pose, whether  the  exception  in  meditatione 
fug<x  applies  ?] 

That  is  the  only  point.  The  exception 
must  mean  a  flight  from  the  jurisdiction  of 
the  Scotch  Bankruptcy  Court,  and  not  when 
the  bankrupt  is  going  within  the  jurisdic- 
tion, where  his  presence  may  be  required  by 
his  creditors.  In  the  recent  case  of  Jones 
V.  Anstruther  (not  reported)  in  the  Court 
of  Exchequer,  the  defendant  was  discharged 
on  a  similar  application. 

Willes  shewed  cause,  in  the  first  instance. 
— This  question  depends  upon  the  construc- 
tion of  the  18th  section.  No  particular 
meaning  is  shewn  to  belong  to  the  words  in 
meditatione  fugce  (I),  and  the  words  must 
be  taken  to  mean  flight  frY>m  the  country 
where  the  debtor  is.  The  creditors  will  not 
be  prevented  from  obtaining  the  attendance 
of  the  bankrupt,  as  by  section  67.  a  war- 
rant may  be  issued  to  bring  him  up  from 
any  prison  in  England.  If  the  present  arrest 
is  not  valid,  an  arrest  because  he  was  going 
to  Ireland  would  be  equally  invalid,  ao 
that  there  would  be  no  difiSculty  in  his 
effecting  his  escape  altogether. 

[WioHTMAN,  J. — Must  not  in  meditatione 
fugce  mean  going  out  of  the  jurisdiction  of 
the  Scotch  court  ?] 

In  a  similar  case,  before  Mr.  Baron  Parke, 
the  discharge  was  refrised. 

Montague  Smith  replied. 

WioHTMAN,  J.,  after  having  retired  to 
consult  Mr.  Baron  Parke,  said — My  Brother 
Parke  informs  me  that  he  refrised  the  dis- 

(1)  A  meditatio  fitga  warrant  is  issued  hy  any 
Seotoh  magistrate,  or  Jtidge  ordinary,  wben  the 
debtor  is  about  to  leare  Scotland  to  aroid  paymeat 
of  bis  debts,  and  tbe  debtor  is  imprisoMd  ontU 
be  finds caution—jvdido  sisti,Ste  Bell*s  Dictionarv 
of  tbe  Law  of  Scotland,  p.  639. 
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chai^  ID  tbe  case  referred  to,  because  the 
defendant  was  going  to  Toronto.  In  this 
case  it  seems  to  me  the  rule  ought  to  be 
made  absolute.  No  fuga  is  contemplated. 
The  defendant  here  intends  to  go  back  to 
Scotland,  within  the  limits  of  the  very 
Court  which  has  jurisdiction,  and  this  cannot 
be  said  to  be  the  fuga  contemplated  by  this 
statute.  It  must  mean  some  escape  from 
the  dominions  of  Great  Britain,  and  not 
^iDg  £rom  one  part  to  another,  and  least 
of  ail,  going  back  to  Scotland.  This  statute 
is  subsequent  to  the  1  &  2  Vict.  c.  110,  so 
that  if  there  is  any  inconsistency  the  latter 
must  prevaiL 

Rfde  absokUe. 


1848.    ^ 

A     *1  27  •  V."^^^  QUEEN  V,  PETER  A.  LE  COMTE 
M        10  *  i  FONTAINE  MOREAU. 

Evidence — Award  of  Arbitrator — Indict- 
ment for  Perjury, 

J,  tuu  indicSed  for  perjury,  on  oceasum 
of  wuMmy  an  affidavit  to  hold  C.  to  baU 
far  5QL 

At  the  trial  of  the  indictment  it  was  proved 
that  A.  had  prosecuted  the  action  against  C; 
that,  at  the  trial,  a  verdict  was  taken  for  A, 
subject  to  a  reference ;  and  that  the  arhi" 
tratirr  awarded  in  favour  of  C: — Held,,  that 
ike  award  was  not  admissible  against  A*  on 
ike  trial  of  the  indictment. 


T\da  was  an  indictment  forperjury  charging 
that  the  defendant  wilfully  ccmtriving,  &c.  to 
aegTieTe,  &c.  one  Emile  Encontre,  and  to 
put  him  to  expense,  and  to  cause  him  to  be 
snested  for  50/.,  by  Tirtue  of  a  writ,  &c., 
('C  the  ISth  of  Fetoiary  1846  came,  in  his 
own  proper  person,  before  Sir  J.  W.  Knt., 
^:nce  deceaeed,  then  being  one  of  the  Jus- 
tices, &€.,  and  then  and  there  produced  a 
ctTtaia  affidavit  in  writing  of  him  (the  de« 
k-Ddaot)  and  then  before  the  said  Sir  J.  W., 
ia  due  fonn  of  law,  was  sworn,  &c.,  and 
'ieposed,  amongst  other  things,  that  Emile 
KBcontre  was  indebted  to  him  in  50/.  and 
upwards,  for  work  and  labour  done  by  the 
defendant  Ibr  tbe  said  Emile  Encontre,  and 
.<!v)  for  money  lent,  &c.,  and  that  the  said 
l.rnile  Encontre,  at  the  time  the  defendant 
'i  5Wore,  &c.,   was  not  indebted  to   the 


said  defendant  in  the  sum  of  50/.  and  up- 
wards, on  any  account  whatever,  but  was 
indebted  to  the  defendant  in  a  small  sum  of 
money  only,  under  the  sum  of  20/.,  to  wit, 
the  sum  of  15/.  \\s,,  and  no  more,  as  he 
the  said  defendant,  at  the  time  he  so  swore 
and  made  affidavit  as  aforesaid,  well  knew, 
&c.  There  was  also  a  second  count  in  tbe 
indictment. 

Plea — Not  guilty. 

At  the  trial  of  this  indictment,  before  Lord 
Denman,  C.J.,  at  the  sittings  in  Middlesex, 
after  Trinity  term,  1847,  it  appeared  that  the 
defendant,  who  was  a  patent  agent,  having 
been  employed  by  M.  Encontre  in  1844  and 
1845,  sent  in  his  account  at  the  end  of  1845, 
which,  after  giving  credit  for  various  sums 
received  by  the  defendant  from  Encontre, 
exhibited  a  balance  due  to  the  defendant  of 
54/.  14«.  3</.,  and  this  not  being  paid,  an 
action  of  debt  was  brought  by  the  defendant 
against  Encontre.  The  declaration  in  that  ac- 
tion contained  the  common  counts  for  work 
and  labour,  goods  sold,  money  paid,  &c. 
The  defendant  pleaded  nunquam  indebitatus, 
payment  and  set-off.  The  defendant,  after 
action  commenced,  made  the  affidavit  the 
subject  of  the  indictment  before  a  Judge 
at  chambers,  that  Encontre  was  indebted  to 
him  in  the  sum  of  50/.,  and  that  he  was 
about  to  quit  England,  and  the  defendant 
was  accordingly  arrested  on  a  capias.  M. 
Encontre  disputed  in  particular  two  items 
in  the  account  delivered,  one  being  for 
27/.  2s.  8d.,  and  the  other  11/.  125.  7d.  The 
cause  was  set  down  for  trial,  at  the  Spring 
assizes  for  Surrey  1847,  after  the  finding 
of  the  indictment  at  the  Central  Criminal 
Court,  and  a  verdict  was  taken  for  the 
plaintiff,  (the  present  defendant),  subject  to 
the  award  of  a  barrister.  By  the  award  the 
arbitrator  directed  a  verdict  for  the  defen- 
dant in  the  action  (the  prosecutor  of  the 
indictment).  The  award  was  tendered  in 
evidence  on  the  part  of  the  prosecution.  It 
was  objected  to  on  the  part  of  the  defendant, 
but  was  admitted.  The  jury  having  re- 
turned a  verdict  of  guilty. 

Sir  F,  Thesiger,  in  Michaelmas  term, 
obtained  a  rule  nisi  for  a  new  trial,  or  for 
entering  a  verdict  for  the  defendant,  on  the 
ground  that  the  award  was  improperly  ad- 
mitted. He  referred  to  1  Stark.  Evid. 
3rd  edit.  p.  261. 

Shee,  Scrj.  and  Bovill  {A\in\  27)  shewed. 


188 


COURT  OF  QUEEN'S  BENCH  : 


cause.  —  The  question  whether  Encontre 
owed  the  defendant  50L  or  not,  depended  on 
the  question  whether  the  defendant  was 
entitled  to  charge  ti^o  sums  of  27/.  14«.  Sd, 
and  11/.  128. 9d.  If  there  was  no  pretence 
for  charging  those  sums,  the  defendant  was 
guilty  of  perjury.  The  affidavit  was  the 
commencement  of  proceedings,  which  the  re- 
sult of  the  arbitration  shewed  to  be  ground- 
less. The  award  was,  therefore,  admissible. 
The  objection  taken  is,  that  the  parties  to 
the  civil  action  are  not  the  same  as  those  to 
the  criminal  proceeding,  and  that  as  it  could 
not  be  used  for  the  defendant,  if  made  in  his 
favour,  it  caqnot  now  be  used  against  him. 
It  is  true  that  in  this  case  the  award  was 
made  after  the  indictment  was  preferred,  but 
the  rule  laid  down  in  The  King  v.  St  Pan^ 
eras  (1 )  nevertheless  applies. 

[Lord  Denman,  C.J. — I  admitted  the 
evidence  on  the  ground  that  the  defendant 
having  consented  to  the  appointment  of  the 
arbitrator,  the  decision  of  diat  arbitrator  was 
evidence  as  against  him.  If  an  admission 
made  by  him  out  of  court  ^ould  be  admis- 
sible, is  an  admission  in  court  less  so  ?] 

Sir  F.  Thesiger  and  T.  Jones  {Montagu 
Chambers  with  them),  in  support  of  the 
rule. — First,  on  the  face  of  the  indictment 
the  award  is  inconsistent  with  the  charge 
which  is  the  foundation  of  the  indictment. 
The  indictment  admits  a  debt  of  15/.,  while 
the  award  finds  that  there  was  no  debt  at  all 
firom  Encontre  to  the  defendant.  But  the 
evidence  was  inadmissible  on  principle.  The 
question  is  put  on  the  proper  footing,  by 
Parke,  B.,  in  Blakemore  v.  the  Glamorgan^- 
shire  Canal  Company  (2),  and  the  principle 
of  mutuality  regulates  the  admissibility  of 
verdicts.  The  verdict  in  a  criminal  matter 
could  not  be  evidence  in  a  civil  case-— 
Brownsword  v.  Edwards  (8),  Gibson  v. 
M*Carty{4)t  Jones  v.  White  (s):  if  so,  a 
verdict  for  the  defendant  in  the  civil  action 
would  have  been  no  evidence  against  the 
plaintijQT  in  a  criminal  proceeding. 

[Lord  Denman,  C.J. — Suppose  the  de- 
fendant had  said  ''  go  to  my  clerk,  and  he 
will  tell  you  the  true  state  of  the  account," 


(1)  1  Petke,  N.P.C.  220. 

(2)  2Cr.M.&R.133j  s.o.4LawJ.Rep.(M.B.) 
Exch.  146. 

<3)  2  Ves.  sen.  246. 

(4)  R«p.  Temp.  Hardw.  311. 

(5)  1  Str.  68. 


would  not  he  have  been  bound  by  the  state- 
ment of  the  clerk  ?] 

The  clerk  would  then  be  the  agent ;  the 
arbitrator  is  not  'an  agent  for  either  party. 
He  is  placed  by  the  order  of  the  Court  in 
the  place  of  the  jury.  The  arbitrator  decides 
the  case ;  he  makes  no  declaration ;  he  was 
not  the  agent  for  the  defendant,  for  the  pur- 
pose of  confessing  that  he  had  made  a  fidse 
statement;  but  he  disposes  of  the  cause. 
If  the  award  is  to  be  treated  as  a  verdict, 
which  it  must  be,  then  it  is  also  res  inter 
alios  acta, 

[Lord  Denman,  C.J. — I  have  some  ctif^ 
ficulty  in  treating  it  as  res  inter  alios,  the 
parties  being  in  effect  the  same  (6)  ]. 

The  parties  are  not  the  same  as  regards 
the  rules  of  evidence.  The  admission  of 
the  prosecutor  is  not  receivable;  and  the 
question  is  decided  more  by  the  preponder- 
ance of  the  evidence  in  criminal  cases  than 
in  civil.  If  in  a  civil  action  a  prosecutor 
cannot  be  allowed  to  put  in  evidence  a  con- 
viction which  has  been  obtained  on  his  own 
testimony,  the  converse  of  the  rule  must 
also  hold—Oilb.  Evid.  28,  Stark.  Evid. 
261,  262,  drd  edit.,  PhiU.  Evid.  9th  edit. 
23,  25,  The  King  v.  the  Warden  of  the 

Fleet  (7). 

Cur',  adv.  vuU. 

The  judgment  of  the  Court  was  now 
(May  10,)  delivered  by — 

Lord  Denman,  C.J.— -This  was  an  in- 
dictment for  perjury,  in  an  affidavit  to  found 
an  application  for  a  capias,  alleging  that  the 
defendant  in  that  suit,  the  prosecutor  of  this 
indictment,  was  indebted  to  him  in  the  sum 
of  50/.  In  order  to  prove  the  falsehood  of 
that  allegation,  an  award  was  put  in  eiri* 
dence  at  the  trial.  After  the  indictment  was 
found,  the  cause  between  the  parties  came 
on  at  the  assizes,  and  was  then  referred  to 
the  arbitration  of  a  barrister,  who  decided  in 
Bsivour  of  the  defendant,  that  he  owed  nothing 
to  the  plaintiff.     His  award  is  the  document 

(6)  His  Lordship  referred  to  s  paaasfs  t&  2  Phil. 
Evid.  p.  208,  1  Phill.  Evid.  338,  7th  edit,  (refeited 
to  in  Rosooe  on  Erid.  p.  137),  where  it  is  said  ia  « 
note,  that  Lord  Tenterden  had  at  Nisi  Prins  rejected 
in  an  action  for  an  assault  a  Terdict  under  a  pies  of 
guilty  in  an  indictment  for  the  same  assault  Thim 
is  not»  however » noticed  in  the  ninth  edition  of  Phil. 
on  Evid.  p.  25,  where  this  question  is  diacttsseti  ; 
and  see  2  Pitt  Taylor  on  End.  1114. 

(7)  12  Mod.  339. 
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objected  to»  bat  admitted.  On  a  motion 
for  a  new  trnl  on  this  ground,  we  are  of 
opimon  that  it  was  improperly  reoeiYed,  not 
because  the  untruth  of  the  statement  was 
necessarily  inconsistent  with  the  defendant 
belieTing  it  to  be  true,  for  his  knowledge  of 
its  falsehood  would  require  to  be  proved  by 
other  cFidence,  but  because  the  decision  of 
tlie  arbitzBtor  in  respect  of  that  fact,  is  no 
more  than  a  declaration  of  his  opinion,  and 
there  is  no  instance  of  such  a  declaration  of 
opimon  being  received  as  evidence  of  a  fact 
^nst  the  party  to  be  affected  by  the  proof 
of  it  in  any  cnminal  case. 

Rule  absohUe. 


[IS  THE  EXCHEQUER  CHAMBER.] 
1847.      1   HOOPBR  AND  ANOTHER  V*  LANE 

May  13.*  J  and  others. 

Sheriff —  Negligence —  Void  Writ — Dis- 
charge under  Judge's  Order, 

In  am  acHan  on  the  ease  against  a 
sheriff  for  negligence  in  not  arresting  A.  B^ 
mhiie  he  was  in  the  bailiwiekf  on  a  ca.  sa. 
i$smed  hg  the  plainiifff  and  also  Meging  as 
a  hireaeh  of  duiy  that  the  defendant  illegally 
arrested  Jl.  B*  under  a  fplse  writ^  and  de- 
tained him  until  discharged  by  a  Judge's 
ffrder,  whereby,  while  A,  B,  was  so  im- 
fritonedf  and  for  a  reasonable  time  after  his 
dUehargef  the  defendant  was  unable  to  arrest 
him  under  the  plaintiff's  writ,  but  was 
obliged  to  let  him  depart  out  of  custody, 
mherdty  the  plaintiffs  writ  became  useless; 
tie  defendant  pleaded  not  guilty,  and  tra- 
wersed  thai  he  could  have  arrested  A,  B. 
BMdo  et  forma.  It  appeared  that  after  the 
delivery  to  the  sheriff  of  the  plaintiffs  writ, 
Moiher  writ  (which  was  void)  was  delivered 
ai  the  smt  of  J,  S,  and  that  the  sheriff  granted 
a  warrant  on  this  last-mentioned  writ  to  the 
officer  ip&o  arrested  A.  B.  under  it,  having 
ai  the  tiae  no  other  warrant  in  his  possession, 
amd  detained  him  in  custody  under  that  writ 
until  he  mas  discharged  by  a  Judge's  order. 
After  tkatorderthe  sheriff  still  detained  A.  B. 
in  custody  under  the  plaintiff's  writ,  until  a 
teeond  order  for  his  discharge  from  that  writ 
Am  Bm  immediately  afterwards 


*  Tbe  imUication  of  this  case  has  been  uiuivoid< 
My  driijcd. 


left  the  country.  The  Judge  directed  the  jury 
that  there  had  been  no  arrest  at  the  plain- 
tiffs suit,  and  that  the  Judge's  order  was  no 
justification  to  the  sheriff;  and  that  if  the 
jury  believed  the  evidence,  the  sheriff  was 
liable  for  negligence  in  potn<  of  law,  and  that 
the  plaintiff  was  entitled  to  a  verdict : — Held, 
that  the  ruling  was  correct ;  that  there  had 
been  no  arrest  at  the  plaintiff's  suit ;  and  that 
the  Judge's  order  wasno  justification ;  butthat 
it  was  a  question  of  fact  which  ought  to  have 
been  submitted  to  the  jury,  whether  the  sheriff 
had  been  guilty  of  negligence  in  arresting 
A,  B.  on  the  supposed  writ  at  the  suit  of  J,  S, 
instead  of  the  plaintiff. 

Error  firom  the  Court  of  Queen's  Bench. 

Case  against  the  defendants  below,  who 
were  shenffs  of  Middlesex,  for  negligence  in 
not  arresting  one  A.  Bacon  under  a  writ  of 
ca,  sa,,  issued  at  the  suit  of  the  plaintiffs 
below. 

The  declaration  alleged  that  the  said  A. 
Bacon,  at  the  time  of  the  delivery  of  the  writ 
to  the  defendants  below,  and  from  thence  for 
a  long  space  of  time,  to  wit,  &c.  was  within 
the  said  sheriffs'  bailiwick,  and  the  defen- 
dants during  that  period  (the  same  being 
then  a  reasonable  and  necessary  time  in  that 
behalf)  might  have  taken  and  arrested  the 
said  A.  Bacon  by  virtue  of  the  said  writ,  if 
they  would  so  have  done,  &c.  Yet  the  defen- 
dants, &c.  not  regarding,  &c.  but  contriving, 
&c.  did  not,  nor  would  at  any  time  after  the 
said  writ  was  so  delivered  to  them  as  afore- 
said, during  the  space  of  time  aforesaid, 
although  often  requested,  &c.,  and  although 
a  reasonable  time  had  elapsed  for  them  so 
to  do,  take  or  cause  to  be  taken  the  said 
A.  Bacon  under  and  by  virtue  of  the  said 
writ,  as  by  the  said  writ  they  were  com- 
manded, but  therein  wholly  failed  and  made 
default,  and  afterwards,  and  at  the  end  of 
the  said  space  of  time,  further  contriving,  &c. 
did  not,  nor  would  take  the  said  A.  Bacon 
under  the  said  writ,  and  wrongfully,  unjustly, 
and  illegally  by  themselves,  their  agents  and 
officers,  to  wit,  on  &Cm  took  and  imprisoned 
the  said  A.Bacon  under  the  false  and  illegal 
pretence  of  a  certain  other  writ  to  them,  the 
said  sheriffs,  directed,  whereas,  in  truth  and 
in  fact,  there  never  was  any  such  writ,  and 
then  wrongly  and  falsely  detained  and  im- 
prisoned the  said  A.  Bacon  for  a  long  space 
of  time,  to  wit,  &c.,  by  means  whereof,  the 
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■aid  A.  Bacon  was  afterwards,  to  wit,  on 
&c.,  by  a  certain  order  of  Sir  T.  Coltmani 
Knt,  one  of  Her  Majesty's  Justices,  &c., 
ordered  to  be  and  was  discharged  from  and 
out  of  the  custody  of  the  defendants,  and 
thereby  the  defendants  during  all  that  time 
last  aforesaid,  while  they  so  wrongfully  im- 
prisoned the  said  A.  Bacon,  and  for  a  rea- 
sonable time  after  his  discharge  £rom  his  said 
imprisonment,  were  unable,  and  could  not 
and  did  not  take,  arrest,  or  detain  the  said 
A.  Bacon  under  the  said  writ  of  the  plain- 
tiffs, but  were  obliged  to  suffer  and  permit 
the  said  A.  Bacon  to  depart  from  their  cus- 
tody, and  the  said  A.  Bacon  did  then  and 
immediately  after  his  discharge  from  his  said 
imprisonment,  depart  from  and  out  of  the 
custody  of  the  defendants,  and  from  and  out 
of  the  baiHwick  of  the  sheriffs  of  Middlesex, 
the  defendants  continuing  and  being  such 
sheriffs  as  aforesaid,  until  a  long  time  there- 
after, to  wit,  until  and  on,  &c.,  whereby  the 
defendants  continually  from  the  time  of  the 
said  wrongful  arrest  of  the  said  A.  Bacon, 
until  the  said  A.  Bacon  so  departed  from 
their  bailiwick,  to  wit,  for  the  space  of  eight 
days,  lost  and  deprived  themselves  of  the 
means  of  lawfully  taking  or  detaining  the 
said  A.  Bacon ;  and  by  reason  thereof  and 
of  such  departure  from  and  out  of  the  said 
bailiwick,  could  not  at  any  time  thereafter 
take  the  said  A.  Bacon  under  the  said  writ 
of  the  plaintiffs,  whereby  the  said  writ  of  the 
plaintiffs  became  wholly  useless,  &c. 

Pleas — (inter  alia)  not  guilty,  and  that  the 
defendants  could  not  nor  might  have  taken 
or  arrested  the  said  A.  Bacon  modo  ei  formd. 
Issues  thereon. 

At  the  trial,  before  Lord  Denman,  C.J., 
at  the  Sittings  at  Westminster,  after  Trinity 
term,  1845,  it  was  proved  that  a  writ  of 
ea,  ta,  at  the  suit  of  the  plaintiffs  below 
against  Bacon  was  delivered  to  the  defen- 
dants below,  they  being  the  sheriffs  of  the 
county  of  Middlesex.  It  further  appeared 
that  a  parchment  was  brought  to  the  defen- 
dants' office,  purporting  to  be  a  writ  issued 
out  of  the  Court  of  Exchequer  at  the  suit  of 
one  Arundel  against  the  said  A.  Bacon  in- 
dorsed for  bail ;  that  the  defendants  granted 
a  warrant  on  such  parchment  to  John  Swan, 
an  officer,  and  the  attorney's  clerk  who 
brought  such  parchment  informed  Swan 
where  Bacon  was  to  be  found,  and  Bacon 
was  arrested  on  such  warrant,  the  officer 


having  at  that  time  no  other  warrant  in  his 
possession,  and  he  detained  Bacon  in  cus- 
tody until  discharged  by  the  order  of  Mr. 
Justice  Coltman.  It  was  further  proved 
that  the  said  parchment  was  not  signed  or 
marked  in  the  manner  required  on  writs 
issued  from  the  Court  of  Exchequer ;  that 
no  pracipe  had  been  filed  for  such  writ  in 
the  proper  office,  and  that,  in  truth,  it  was 
no  writ  at  all.  Mr.  Justice  Coltman  made 
an  order  for  the  discharge  of  Bacon  at  the 
suit  of  Arundel,  and  after  the  making  of  that 
order  the  defendants  detained  Bacon  under 
the  plaintiffs'  writ  until  Mr.  Justice  Coltman 
made  a  second  order  for  the  discharge  of 
Bacon  at  the  suit  of  the  pl£un  tiffs.  It  was  like- 
wise proved  that  Bacon  had,  on  his  discharge, 
left  the  country.  The  Lord  Chief  Justice, 
on  that  evidence,  directed  the  jury  that 
there  had  been  no  arrest  at  the  plaintiff's 
suit;  that,  the  order  of  Mr.  Justice  Coltr 
man  was  no  justification  to  the  sheriff;  that 
if  the  jury  believed  the  evidence  which  had 
been  given,  the  defendants  were  liable  to 
an  action  for  negligence  and  laches  in  point 
of  law,  and  that  the  jury  ought  to  find  » 
verdict  for  the  plaintiffs ;  and  added  that,  if 
the  jury  believed,  from  the  evidence,  that  the 
defendants  had  been  guilty  of  such  negli- 
gence, the  only  question  was  the  amount  of 
damages  in  the  cause.  On  this  direction, 
the  defendants'  counsel  tendered  a  bill  of 
exceptions,  and  insisted  that  the  learned 
Judge  ought  not  to  have  stated  to  the  jury 
that  if  they  believed  the  evidence  they  should 
find  a  verdict  for  the  plaintifis;  and  further 
insisted  that  the  defendants  had  not  been 
guilty  of  any  n^ligence  in  having  pro- 
ceeded with  the  said  pretended  writ  at  the 
suit  of  Arundel,  instead  of  the  plaintiffs. 
The  jury  returned  a  verdict  for  the  plaintiffs 
on  both  of  the  above  issues,  with  325/. 
damages. 

Judgment  having  been  accordingly  signed, 
a  writ  of  error  was  brought  upon  the  record, 
and  was  (Dec.  3, 1846)  argued  by 

Kennedpt  for  the  plaintiffs  in  error. — The 
learned  Judge  was  wrong  in  directing  the 
jury  to  find  for  the  plaintiffs  below.  There 
was  an  arrest  under  the  plaintiff's  writ,  as  it 
was  in  the  sheriff's  office  when  the  arrest 
under  Arundel's  writ  took  place.  It  makes 
no  difference  that  the  writ  under  which  the 
officer  professed  to  act  was  bad,  for  he  may 
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justify  under  any  other  good  writ  in  the 
office  at  the  time — Dr.Grenville  v.  the  Col- 
lege of  Physicians  {I),  Crowthery.  Ramsbot- 
ton  (2),  Lucas  ▼.  NocksUs  (3),  Oakes  v. 
Wood{A).  If  Bacon  had  sued  the  sheriff  in 
trespass,  he  would  be  justified  by  the  plain- 
tirs  writ,  and  the  officer  acting  under  the 
varniot  is  entitled  to  the  same  protection 
» the  sheriff  himself. 

[Parke,  B. — The  officer  stands  in  the 
^ame  position  as  the  sheriff  for  the  purpose 
«if  execating  the  writ  You  cannot  carry 
It  further  than  that.] 

If  this  is  not  an  arrest  by  the  sheriff,  eadit 
^vastio.  But  a  known  officer  of  the  law, 
like  a  bound  bailiff,  need  not  shew  his 
warrant  when  he  arrests— 2>a/ton'«  Sheriff, 
:.  22.  p.  1 10.  The  case  is  different  of  a 
>pecial  bailiff. 

[Maule,  J. — Is  not  this  a  special  bailiff, 
as  he  is  appointed  only  pro  hdc  vice,  though, 
in  fact,  the  sheriff  always  appoints  the  same 
person?] 

Tha%  is  no  evidence  that  Bacon  ever 
required  production  of  the  warrant.  The 
eases  where  an  arrest  under  one  bad  writ  has 
not  enured  as  an  arrest  under  another  good 
•"ne,  turn  on  there  being  collusion,  which  is 
rc^  set  up  here — Hodges  v.  Marks  (5),  The 
Countess  of  Rutland^  s  case(fi\  Maekelley's 
w  (7),  HaU  V.  Roche  (8),  Robinson  v. 
>Vireiw(9).  In  Ex  parte  Cogg  (10),  the 
pcint  that  the  sheriff  might  justify  under 
^nr  writ  in  his  office  was  not  made. 

'^Mafle,  J. — If  that  argument  is  carried 
to  its  full  length,  a  person  arrested  illegally 
'>Qt  of  the  sheriff's  bailiwick  may  be  said 
t)  be  arrested  as  soon  as  he  comes  within  it 
if  there  is  another  writ  in  his  office.] 

Reynolds  v.  NewUm{\\)  supports  the 
proposition  that  unless  there  be  misconduct 
by  the  sheriff  an  illegal  arrest  enures  as  a 
good  arrest  under  other  writs.     Next,  the 


(D  12  Mod.  S86. 

1 2]  7  Term  R0p.  654. 

(3)  10  Bing.  151. 

^^)  2  HUw.  U  W^  791 ;  8.  c.  6  Law  J.  Rep. 
V.I.)  Exek  200. 

^5)Cro.  Jic  485. 

'5)  6  Rep,  53. 

h  9  Ibid.  69. 

(&)8TerBB«p.  1S7. 

(-')  5Mee.  &  W«U.  149;  s.0.  8  Lsw  J . Rep.  (n.s.) 
lach.  166. 

10)  6  Dowl.  P.C.  461. 

11)  IG.&D.  158. 


order  of  Coltman,  J.  was  a  jastifi cation  to 
the  sheriff.  If  it  was  wrong,  the  arrest  re- 
mained good ;  if  it  was  right,  it  gives  the 
sheriff  a  defence — Dalian* s  Sheriff,  c.  2 1 . 
p.  106.  Lastly,  there  was  no  negligence  in 
the  sheriff  in  not  arresting  on  the  writ  at  the 
suit  of  Lane :  it  should  have  been  proved 
that  the  sheriff  had  an  opportunity  of  arrest- 
ing under  Lane's  writ,  or  had  notice  of 
Bacon  being  in  the  country. 

[Parke,  B. — The  allegation  of  notice  is 
not  traversable.  The  sheriff  is  guilty  of 
negligence  if,  by  taking  proper  means,  he 
could  have  arrested.] 

In  The  Dean  of  Hereford  v.  Macknamara 
(12)  it  was  held  there  must  be  knowledge 
or  means  of  knowledge  by  the  sheriff:  the 
mere  fact  of  the  party  being  within  the 
bailiwick  is  not  enough.  Here  there  is  no 
evidence  of  any  knowledge  by  the  sheriff. 
The  utmost  is  that  the  officer  knew  where 
Bacon  was  just  before  he  took  him.  It  is 
not  every  constructive  notice  that  will  ^x. 
the  sheriff — Gibbon  y.  Coggon(^lS),  Drake 
V.  Sykes  (14).  The  proper  question  for  the 
jury  was,  whether,  independently  of  the 
writ  at  the  suit  of  Arundel,  the  sheriff  had 
any  notice  that  Bacon  was  in  his  bailivrick. 

Watson,  for  the  defendants  in  error. — The 
question  is,  whether  by  using  reasonable 
diligence,  the  sheriff  might  luive  arrested 
under  Lane's  writ,  and  notice  to  the  officer, 
who  is  the  sheriff's  agent,  that  Bacon  re- 
sided in  the  bailiwick  is  evidence  against 
the  principal.  The  sheriff  ought  to  have 
seen,  by  merely  looking  at  Arundel's  writ, 
that  it  was  mere  waste  paper,  as  the  defect 
was  a  patent  one. 

[Maule,  J. — I  do  not  see  that  any  such 
question  was  put  to  the  jury.] 

The  subsequent  question  as  to  thedam^s, 
leaves  it  in  effect  to  the  jury.  Next,  there 
never  was  a  good  arrest  under  Lane's  writ ; 
the  only  authority  possessed  by  the  bailiff 
was  wholly  void — Barratt  v.  Price  (15). 
The  cases  cited  on  the  other  side  were  cases 
where  the  sheriff  had  adopted  the  unautho- 
rized act  of  his  bailiff,  and,  therefore,  the 
question  of  collusion  arose. 

[Maule,  J. — How  do  you  get  rid  of  the 

(12)  5  Dowt.  &  Ryl.  95. 

(13)  2  Campb.  188. 

(14)  7  Term  Rep.  113. 

(15)  9  Bing.  566;  s.  o.  2  Law  J.  Rep.  (n.s.) 
C.P.  56, 
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principle  laid  down  in  Crowder  v.  Rams'- 
bottom?'] 

That  would  have  applied  if  the  bailiff 
himself  had  held  a  good  as  well  as  a  bad 
warrant,  or  had  professed  to  arrest  under  all 
writs  then  in  the  office,  for  in  such  case 
only  could  the  sheriff's  ratification  make 
good  his  act  ( 1 6).  The  true  rule  is  laid  down 
in  Barratt  y.  Price  and  Robinson  v.  Yewens, 
that  if  the  first  arrest  is  illegal,  detainers  do 
not  attach. 

[Parke,  B.  —  The  difficulty  is  to  say 
that  the  party  is  not  in  custody  of  the  sheriff, 
though  the  arrest  may  be  under  an  illegal 
writ] 

[RoLFE,  B. — Suppose,  after  the  sheriff 
had  the  party  in  custody  under  Arundel's 
writ.  Lane  brought  an  action  of  escape,  could 
the  sheriff  say  Uie  arrest  was  Olegal?] 

That  would  be  setting  up  his  own  wrong. 

[Wilde,  C.J. — ^When  the  sheriff  gave 
notice  to  the  officer  of  the  other  writ  in  the 
office,  did  not  Bacon  then  become  in  his 
custody  under  that  writ  ?] 

Where  the  arrest  amouiits  to  actual  false 
imprisonment,  it  is  impossible  to  say  the 
party  is  in  custody  at  all.  The  arrest  by 
the  officer,  who  was  only  acting  under  a 
limited  authority,  is  not  equivalent  to  an 
arrest  by  the  sheriff  himself.  The  illegality 
of  the  former  arrest  prevented  all  other  writs 
from  attaching — Pearson  v.  Yewens  (17), 
Collins  Y*  Yewens  (IS).  Then  the  decision 
of  Coltman,  J.  was  decisive. 

Kennedy  was  heard  in  reply. 

Cur,  adv.  vulU 

The  judgment  of  the  Court  (19)  was  now 
delivered  by — 

Wilds,  C.J.— This  was  an  action  on  the 
case  against  the  sheriffs  of  Middlesex,  by 
the  plaintiffs,  who  complained  of  an  alleged 
breach  of  duty  in  not  arresting  one  Anthony 
Bacon,  on  a  writ  of  capias  ad  satisfaci" 
endum^  at  the  suit  of  the  plainti£&,  indorsed 
to  levy  the  sum  of  325/.     At  the  trial,  be- 


(16)  Wiliono.Tammon,6Soott,NewIUp.894{ 
s.  o.  12  Law  J.  Rep.  (ks.)  C.P.  SOd. 

(17)  6  Bing.  N.C.  489 ;  1.0. 8  Law  J.  Rep.  (n.s.) 
C.P. 255. 

(18)  10  Ad.&E1.570;  s.e.8UwJ.Rep.  (n.s.) 
Q.B.  882. 

(19)  Wilde.  C.J.»  Psrke,  B.,  Alderson,  B., 
ColtBuo.  J..  Maole,  J.,  Rdfe,  B.,  Piatt,  B.,  and 
Williami,  J. 


fore  Lord  Denman,  a  verdict  was  found  for 
the  plaintiffs,  damages  325/.,  and  a  bill  of 
exceptions  having  been  tendered  on  the 
part  of  the  defendimts  to  the  ruling  of  the 
learned  Judge,  the  case  now  comes  before 
the  Court  on  a  writ  of  error. — [The  Lord 
Chief  Justice  stated  the  pleadings  and  sub- 
stance of  the  bill  of  exceptions  as  before  set 
out,  and  proceeded:] — ^The  question  before 
the  Court  arises  on  the  second  breach  as- 
signed in  the  declaration,  and  is,  whether 
Lord  Denman's  ruling  in  the  respect  before 
mentioned  was  correct  in  point  of  law ;  and 
we  are  of  opinion  that  that  direction  was 
correct  in  point  of  law  in  respect  to  there 
having  been  no  arrest  on  the  plaintiff's  writ, 
and  that  the  order  of  Mr.  Justice  Coltman 
was  no  justification  for  the  defendant  in  the 
present  action  ;  but  we  are  of  opinion  that 
it  was  a  question  of  fact  for  the  jury,  whether 
the  defendants  had  or  had  not  been  guilty 
of  negligence  in  having  arrested  Bacon  on 
the  supposed  writ  at  the  suit  of  Arundel, 
instead  of  on  the  plaintiffs'  writ ;  and  we 
think  the  direction  of  the  learned  Judge  to 
the  jury,  if  they  believed  the  evidence  that 
the  defendant  had  been  guOty  of  negligence 
in  point  of  law,  was  erroneous,  and  that  it 
was  a  proper  question  of  fiict  to  be  submitted 
to  the  jury ;  and  as  the  question  was  not 
submitted,  there  must  be  a  venire  de  novo. 
The  ruling  of  Lord  Denman,  that  the 
arrest  of  Bacon  on  the  supposed  writ  at  the 
suit  of  Arundel  was  no  arrest  at  the  suit 
of  the  plaintifis,  was  consistent  with  aU  the 
established  autiiorities  in  the  books,  par- 
ticularly the  case  of  Barrait  v.  Priee^  fol- 
lowed by  the  cases  of  Collins  v.  Yewens^ 
and  Barry  v.  Newton.     The  rule  will  be 
found  very  distinctiy  laid  down  by  Lord 
Coke,  in  The  Countess  of  Rutland's  case. 
He  says,  "But  the  truth  of  the  case  of  the 
Countess  of  Rutland  was,  that  the  Serjeants 
who  had  the  sheriff's  warrant  to  arrest  the 
said  Countess  on  the  said  capias  ad  satis- 
faciendum^  being  fearful  that  she  would  be 
rescued  by  her  servants  and  friends,  and  so 
escape,  for  which  the  sheriffs  (if  she  should 
be  arrested  on  the  capias  ad  satisfaciendum 
and  escape)  would  be  charged,  the    ser- 
jeants-at-mace  advised  the  said  S»  to  enter 
a  feigned  action  of  1,000/.  before  the    she- 
riffs in  London,  according  to  their  custom, 
upon  which  they  would  first  arrest  the  said 
Countess,  and  by  force  thereof  carry  her  to 
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tbe  Compter,  and  then  take  Iter  body  in 
exccation  on  the  capias  ad  satisfaciendum. 
And  afterwards  the  said  Serjeants  in  Cheap- 
side,  with  many  others,  came  to  the  Countess 
in  her  eoach,  and  shewed  her  their  mace, 
and  touching  her  body  with  it,  said  to  her, 
'Weanest  you,  madam,  at  the  suit  of  the 
laid  S/ which  were  all  the  words  they  used ; 
and  tbereapon  they  compelled  the  coachman 
to  csnj  the  said  Countess  to  the  Compter, 
in  Wood  Street,  and  at  the  door  thereof  the 
tberiff  came  and  carried  the  Countess  to  his 
bouse,  where  she  remained  seven  or  eight 
dajB,  till  she  paid  the  debt.     And  it  was 
resolved,  that  the  sheriff,  or  any  other  by 
bis  authority,  who  makes  an  arrest  of  the 
person  of  another,  ought  on  the  arrest  to 
ibev  at  whose  suit  it  is ;  out  of  what  court, 
for  what  cause  he  makes  it,  and  when  the 
process  is  letumable,  to  the  intent  that  if 
it  be  for  any  execution  he  might  pay  it,  and 
free  his  body  (if  he  will)irom  imprisonment; 
aad  if  it  be  on  mesne  process,  either  to  agree 
vith  tbe  party  or  to  put  in  bail  according 
to  law,  and   to   know    when    he   should 
tppear.      And  therefore  it  was  resolved, 
tbat  tbe  said  general  arrest  cannot  be  said 
by  force  of  the  said  writ  of  execution ;  and 
tbat  the  said  arrest  of  the  Countess  by  the 
seijeaats-at-mace  of  their  own  heads  with- 
oat  other  warrant,  is  against  law,  and  the 
tud  countess  was  falsely  imprisoned."  As- 
nnniDg,  then,  the  law,  as  laid  down  by  Lord 
Beiunan,  to  be  correct,  that  the  defendant 
h  the  original  cause  -was  not  in  lawful  cus- 
tody on  the  writ  at  the  suit  of  the  plaintiff 
below,  by  reason  of  the  wrongful  act  of  the 
sbenff  in  arresting  him  on  the  supposed 
^c,  or  rsAer  no  writ  at  all,  the  plaintiff's 
case  against  the  sheriff  was,  that  he  was 
frilty,  in  fact,  of  a  breach  of  duty  towards 
bits,  by  causing  the  defendant  (Bacon)  to  be 
^3Tested,  on  the  supposed  writ,  whereby  he 
*3s  disabled  from  holding  him  in  custody 
^  the  valid  writ  then  in  his  possession, 
2nd  the  defendant  was,  therefore,  discharged, 
sad  escaped  from  their  bailiwick,  so  that  he 
could  no  longer  be  arrested  thereon.     But, 
in  order  to  make  out  that  case,  it  was  not 
^BOQgfa  to  diew  that  the  said  supposed  writ 
vas  void;  he  must  shew  that  the  defendants 
vere  guOty  of  a  culpable  neglect  of  duty 
^  a  breach  of  duty  towards  the  plaintiff 
in  aedBg  upon  it,  since  he  must  shew  the 
^c^endants  knew,  or  could,  with  reason- 
New  ssaiBs,  xyiL->aa 


able  care,  have  discovered,  it  to  be  void. 
The  writ,  no  doubt,  being  void,  would  be 
no  defence  to  the  sheriff  in  an  action  of 
trespass  by  a  person  arrested  thereon,  whe- 
ther the  sheriff  knew  it  to  be  void  or  not, 
or  could  have  discovered  its  defect  with 
ordinary  care,  because  the  sheriff  in  de- 
priving a  man  of  his  liberty  acts  at  his  peril. 
If  he  authorize  one  who  assumes  to  act  upon 
a  writ  that  is  invalid,  he  is  responsible  to 
the  party  injured ;  but  whether  he  be  guilty 
of  a  breach  of  duty  towards  the  party  em* 
ploying  him  to  execute  another  writ  is  quite 
another  and  different  question.    He  only 
engages  to  use  proper  care,  and  not  wilfully 
and  carelessly  to  do  any  act  to  prevent  the 
arrest ;  and  if  without  any  default  of  the 
sheriff  the  party  is  not  arrested,  the  sheriff 
is  not  liable.     If  at  the  time  the  sheriff  had 
the  plaintiff's  writ  delivered  to  him,  he  had 
several  valid  writs  in  his  hand,  the  sheriff 
would  without    doubt    perform  his  duty 
towards  the  plaintiff  if  he  arrested  on  either 
of  those  valid  writs :  it  would  be  an  arrest 
in  point  of  law  on  all,  and  he  could  not  be 
bound  to  put  the  plaintiffs  in  all  the  writs 
to  the  expense  of  executing  each.     Now,  if 
instead  of  executing  a  vaUd  writ,  he  exe- 
cuted one  which  he  had  every  reason  to 
suppose  was  valid ;  as,  for  instance,  if  there 
was  perjury,  which  by  the  exercise  of  skill 
and  caution  could  not  be  discovered,  he 
would  not  be  guilty  of  any  misconduct  to- 
wards the  plaintiff.     The  fact  of  the  writ 
being  really  invalid  could  not  be  enough  to 
charge  the  sheriff  as  against  the  plaintiff, 
who  gives  no  guarantie  that  the  writ  he  exe- 
cutes should  be  valid ;  but  only  undertakes 
to  use  due  and  reasonable  care ;   and  it 
is  a  question  in  every  case  when  he  chooses 
to  act  on  it,  whether  he  has  used  due  care 
in  acting  on  it — whether  he  knew  or  ought 
to  have  known,  by  the  use  of  reasonable 
care,  of  the  defect. 

The  second  branch  of  the  declaration  is 
framed  upon  the  supposition  that  the  defen- 
dant was  guilty  of  a  breach  of  duty  towards 
the  plaintiff  in  arresting  Bacon  upon  the 
pretence  of  a  writ,  when  in  truth  there  was 
no  such  writ,  and  so  causing  the  discharge 
and  departure  of  Bacon.  If  the  breach  is 
well  assigned  upon  the  supposition  that  it 
purports  to  charge  negligence  and  want  of 
eare  on  the  part  of  the  dheriff  in  arresting 
the  defendant  on  the  supposed  writ,  and 
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thus  employed  the  word  "wrongful,"  in  that 
view  the  defendant's  liability  can  only  be 
established  by  evidence  that,  in  arresting  on 
the  pretence  of  the  alleged  writ,  he  was 
guilty  of  negligence;  and,  if  so,  the  summing 
up  is  incorrect  for  the  reasons  before  men- 
tioned, that  it  omits  to  leave  the  important 
question  to  the  jury,  whether  the  sheriff  did 
know  or  ought  to  have  known  that  the 
parchment  delivered  to  him,  on  which  he 
arrested  Bacon,  was,  in  fact,  no  writ  at  all ; 
and,  therefore,  we  are  of  opinion,  there  must 
be  a  venire  de  novo.  If  any  doubt  arises 
whether  the  second  breach  is  well  assigned 
or  not,  if  the  plaintiff  obtains  a  verdict  upon 
a  second  trial,  it  will  be  proper  to  consider 
if  the  damage  should  not  be  assessed  sepa- 
rately upon  each. 

Venire  de  novo. 


1848. 
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JACOBS  9.  TAaLETON. 


Trial — Evidence,  in  reply — Course  of 
Proof — Bill  of  Exchange — Indorsement. 

In  an  action  by  the  indorsee  of  a  hill  of 
exchange  and  an  issue  raised  on  a  plea 
denying  the  indorsement,  the  plaintiff  rested 
his  case,  in  the  first  instance,  on  proof  of  the 
handwriting  of  the  indorser.  The  defen^ 
dant  then  gave  evidence  that  the  plaintiff 
was  too  poor  to  have  discounted  the  bill,  or 
to  have  had  it  indorsed  to  him,  and  that 
he  had  disclaimed  having  done  so,  or  having 
anything  to  do  with  the  bill: — Held,  that 
the  plaintiff  ought  not  to  be  allowed  to  give 
evidence  in  reply,  for  the  purpose  of  shewing 
the  plaintiff* s  ability  to  discount  the  biU, 
and  that,  in  fact,  he  had  discounted  it,  as 
such  evidence  was  merely  confirmatory  of 
the  plaintiffs  primd  facie  case,  and  not  in 
contradiction  of  the  defendant* s  witnesses. 

This  was  an  action  on  a  bill  of  exchange, 
drawn  by  Gadderer,  and  accepted  by  the 
defendant,  and  by  Oadderer  indorsed  to  the 
plaintiff.  Third  plea,  that  Gadderer  did  not 
indorse  to  the  plaintiff;  and  issue  thereon. 
There  were  also  pleas  of  fraud  and  covin, 
and  that  the  bill  came  to  the  plaintiff's 
hands  without  consideration. 

At  the  trial,  before  Parke,  B.,  at  the 
Summer  assizes  for  Surrey,  1847,  the  plain- 
tiff, in  support  x>f  the  issue  raited  by  the 


third  plea,  proved  the  handwriting  of  Crad>* 
derer,  and  rested  his  case  on  that  evidence. 
The  defendant  then  called  witnesses,  who 
stated  that  the  plaintiff  was  too  poor  to 
have  discounted  the  bill,  or  to  have  had  it 
indorsed  to  him,  and  that  he  had  disclaimed 
having  done  so,  or  having  anything  to  do 
with  the  bill.  The  plaintiff  then  called,  in 
reply,  a  witness  named  Lawrence  Levi,  for 
the  purpose  of  proving  that  the  plaintiff  had 
the  means  of  discounting  the  bill,  and  had 
in  fact  discounted  it  for  Gadderer.  This 
evidence  was  objected  to,  and  rejected  by 
the  learned  Judge ;  and  the  jury  returned  a 
verdict  for  the  defendant  on  the  issue  raised 
on  the  third  plea,  and  for  the  plaintiff  on 
the  other  issues.  A  rule  nisi  for  a  new 
trial,  on  the  ground  that  the  evidence  of 
Levi  had  been  improperly  rejected,  and  also 
on  affidavits,  having  been  obtained, — 

Sir  F.  Thesiger,  Shee,  Serj,,  and  Ogfe 
shewed  cause  (Jan.  29.)— The  learned  Judge 
was  quite  correct  in  refusing  to  allow  the  plain- 
tiff to  patch  up  the  insufficient  case  which 
he  had  proved  in  the  first  instance,  by 
giving  evidence  in  reply,  which  he  might 
have  introduced  in  the  course  of  his  case. 
A  plaintiff  may,  in  some  instances,  wait  till 
the  defendant  has  proved  his  case,  and  then 
call  evidence  in  reply  to  that  case ;  but  he 
cannot  rely  upon  a  primd  facie  case  in  the 
first  instance,  and  then  be  allowed  to  prove 
the  rest  of  the  issue  in  reply.  [The  ai^* 
ment  as  to  the  affidavits  is  omitted.] 

Montagu  Chambers,  and  Petersdorff,  in 
support  of  the  rule. — On  a  plea,  denying 
the  indorsement,  it  is  sufficient  for  the  plain* 
tiff  to  prove  the  handwriting  of  the  indorser. 
If  the  defendant  gives  evidence  to  shew  that 
there  was  no  indorsing  mind,  that  is  a  nevir 
case  started  on  the  plaintiff,  which  he  may 
rebut  by  evidence  in  reply. 

[Coleridge,  J. — The  rule  is,  that  aplain- 
tiff  cannot  divide  the  evidence  applicable  to 
one  issue  into  two  parts;  he  must  give  all 
his  evidence  at  once.] 

The  rule  is  not  imperative  or  universal « 
but  is  merely  a  rule  of  convenience;  and 
the  practice  at  Nisi  Prius  in  actions  on  blll& 
of  exchange  by  the  indorsee,  and  a  deainl 
of  the  indorsement,  shews  that  it  has  never 
been  understood  to  apply  to  such  casea.     X  C 
the  argument  on  the  other  side  be  correct 
the  plaintiff  must  always,  under  such 
issue,  not  only  be  prepared  with  eviden 
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to  meet  any  possible  case  that  may  be  set 
up  by  die  defendant,  but  must  adduce  that 
eridenee.in  the  first  instance. 

[CoLEBiDGE,  J. — ^Your  only  contest  is, 
wlietber  you  are  obliged  to  do  this  at  one 
itageoftbecase  or  at  another;  you  must 
be  eqaally  prepared  with  the  evidence.] 

[WiGHTMAN,  J.  —  I  find  my  Brother 
Parke's  report  to  be,  that  he  thought  the 
pUradff  having  made  out  a  primdfaeie  case 
of  indonement  was  bound  to  stand  on  that 
eaae.  The  defendant's  evidence  did  not  set 
sp  a  new  case,  but  only  answered  the 
plaintiff's  fnrimd  facie  case.] 

That  case  might  be  answered  in  several 
vays;  and  the  question  is,  whether  the 
plaintiff  was  bound  by  anticipation  to  meet 
all  possible  answers.  Rees  v.  Smith  (1)  is 
the  case  usually  cited  as  to  splitting  evi« 
dence;  and  there  Lord  Ellenborough,  C.J. 
tayi,  **If  indeed  any  one  fact  be  adduced 
by  the  defendant  to  wUsh  an  answer  can  be 
given,  the  plaintiff  nubt  have  an  opportu- 
nity givra  for  so  doing ;  but  this  must  be 
nnderstood  of  a  specific  £Eict ;  he  cannot  go 
ioto  general  evidence  in  reply  to  the  defen- 
dant's case."  So  here  the  specific  fact, 
that  the  plaintiff  was  not  in  a  condition  to 
discount  the  bill,  was  one  which  the  plaintiff 
might  contradict  by  evidence  in  reply. 
In  Brawn  t.  Murray  (2),  it  was  decided 
tiiat  if  the  plaintiff  had  given  any  evidence 
in  the  outset  to  repel  the  defence,  he  should 
&ot  be  permitted  to  give  further  evidence  in 
reply,  as  such  a  course  would  be  incon- 
veoient  to  the  due  administration  of  justice ; 
tat  in  Wilkams  v.  Davies  (3),  an  action  of 
a-vsampsit  upon  several  bills  of  exchange, 
to  which  the  defendant  pleaded  a  set-off, 
the  plaintiff  was  allowed  to  divide  his  evi- 
dence, by  proving  in  the  first  instance  a 
^mall  demand,  and  upon  the  defendant 
proving  a  set-off,  to  give  further  evi- 
<'cQce  of  a  larger  amount  due.  Lord 
lyndhurst,  in  that  case,  in  adverting  to  the 
inconvenience  of  disallowing  such  proof, 
t'bsenred,  that  the  '*  consequences  would  be 
'hat  the  plaintiff  might  have  to  go  into 
3iany  years*  transactions,  when  it  would  be 
qnite  unnecessary  he  should  do  so." 

[CoLEaiDGB,  J. — That  comes  within  the 
general  rule  where  the  plaintiff  has  set  up  a 

M)  2  Stark.  N.P.C.  31. 

2)  Ry.&M.  254. 

3)  i  Cr.  &  M.  464 ;  ».  c.  2  Law  J.  Rep.  (n.b.) 
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complete  case,  and  the  defendant  sets  up 
anodier  totally  new  one :  there  the  plaintiff 
gives  the  evidence  in  answer  to  the  defen- 
dant's case,  and  not  as  part  of  his  own.] 

Suppose  the  consideration  for  a  bill  is 
not  impeached  on  the  cross-examination 
of  the  plaintiffs  witnesses,  he  is  surely  at 
liberty  to  give  evidence  in  reply  to  a  specific 
case  of  want  of  consideration  set  up  by  the 
defendant.  Marston  v.  AUen  (4),  cited  at 
the  trial,  shews  the  meaning  of  the  issue 
on  the  indorsement ;  but  that  case  did  not 
at  all  turn  on  the  course  of  proof.  Had  it 
done  so,  can  there  be  any  doubt  of  the 
justice  of  allowing  the  plaintiff  in  reply  to 
have  contradicted  the  evidence  of  the  defen- 
dant leading  to  the  conclusion  that  the  bill 
was  not  duly  transferred  by  the  indorse- 
ment ?  In  Hayes  v.  Caulfield  (5)  Lord 
Denman  lays  it  down  that  the  only  effect 
that  a  plea  denying  the  indorsement  can 
have  is  to  call  in  question  the  handwriting 
of  the  indorser.  The  object  of  the  New 
Rules  was  to  oblige  a  defendant  to  disclose 
his  case  by  his  plea,  and  that  object  will  be 
frustrated  if  the  defendant  be  allowed  to 
give  evidence  tending  to  shew  that  an  in- 
dorsement to  the  plaintiff  was  improbable, 
and  the  plaintiff  is  to  be  precluded  from 
rebutting  that  evidence  by  calling  witnesses 
in  reply.  The  consequence  will  be  to  com- 
pel the  indorsee,  where  the  indorsement  is 
in  issue,  to  prove  in  the  outset  not  only  the 
handwriting  of  the  indorser,  but  the  cir- 
cumstances under  which  the  bill  was  in- 
dorsed; thus,  incidentally,  requiring  him 
to  prove  the  consideration  before  it  is 
impeached,  and  to  negative  fraud. 

Cur,  adv.  vult. 

.  Lord  Denman,  C.J.,  subsequently,  in 
this  term,  delivered  the  judgment  of  the 
Court. — The  question  in  this  case  was, 
whether  the  learned  Judge  was  right  in 
refusing  to'allow  a  witness  of  the  name 
of  Lawrence  Levi  to  be  called  by  the  plain- 
tiff in  reply,  upon  the  trial  of  the  issue, 
whether  a  bill  of  exchange  had  been  indorsed 
to  him,  the  plaintiff,  or  not.  The  issue 
was  single,  and  the  onus  of  proof  was  upon 
the  plaintiff.  He  might  either  rely  upon^u 
prima  facie  case,  or  go  into  all  the  evidence 
he  had  to  confirm  the  primd  facie  case ;  but 

(4)  8  Mee.  &  Wels.  494;  s.  c.  11  Law  J.  Hep. 
(N.s.)  Ezcb.  122. 

(5)  6  Q.B.  Hep.  81. 
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we  tbittk  that  be  was  not  entitled  to  rely  in 
the  first  instance  upon  a  primd  facie  case 
upon  that  issue,  and  afterwards,  when  that 
primd  facie  case  was  called  in  question  by 
the  defendant,  to  call  other  evidence  to 
confirm  his  primd  fade  case.  It  was  noli 
proposed  to  call  Levi  to  eoniradici  any 
statement  made  by  the  defendant's  witnesses, 
but  to  add  a  fact  tending  to  confirm  the 
plaintiff's  primA  facie  case.  This,  we  think, 
he  was  not  entitled  to  do,  if  objected  to,  and 
that  the  learned  Judge  was  right  in  refusing 
to  allow  him  to  call  ihe  witness. 


Rule  discharged. 


1848.       \    DAVISON   V.   WtLSON   AND  AN* 

May  5.   J  othbr. 

Trespass — Forcible  Entry — Pleading — 
/Aggravation. 

The  declaration  alleged  that  the  d^endantf 
with  force  and  arms,  ^c,  and  with  a  strong 
hand^  and  against  the  form  of  the  statute, 
broke  and  entered  the  dweUing-'house  of 
the  plaintiffs  and  broke  open  doors,  windows, 
^c,  and  in  a  forcible  manner  and  with  a 
strong  hand  disseised  and  expelled  the  plain'* 
tiff.  The  defendant  pleaded  as  to  the  break" 
ing  and  entering,  ^c.  that  the  dweUing^house, 
^c.  was  his  soil  and  freehold  :'^Held,  thai 
the  defendant  might  confine  his  justification  to 
the  breaking  and  entering,  and  that  the  plea 
was  good ;  the  circumstance  of  entering  manu 
forti  being  matter  of  aggravation,  which  the 
defendants  were  not  neeessarUg  caUed  on 
to  justify  in  a  civil  action^ 

Trespass,  for  that  the  defendants,  on  &c,, 
with  force  and  arms,  and  with  a  strong  hand, 
and  against  the  form  of  the  statute  in  such 
case,  &c.,  broke  and  entered  a  certain  dwell- 
ing-house, messuage,  and  cottage  of  the 
plaintiff,  then  being  in  the  actual  occupation 
and  possession  of  tiie  plaintiff^  and  situate, 
&c«,  and  made  a  great  noise  and  disturb- 
ance, &c.  for  a  long  time,  &c.,  and  then  in 
a  forcible  manner  and  with  a  strong  hand 
forced,  broke  open,  &c,  the  doors  and  win-* 
dows,  &c. ;  and  also  then,  with  force  and 
arms,  &c.  assaulted  the  plaintiff,  and  beat, 
bruised,  wounded,  and  ill-treated  him,  and 
pulled,  pushed,  and  dragged  him  out  of  his 
said  dwelling-house,  and  in  a  forcible  manner 
and  with  a  strong  hand  put  out,  disseised. 


dbpossessed,  and  expelled  the  plaintiff  theie^ 
£rom,  for  a  long  space  of  time,  to  wit,  &c. 

Pleas — first,  not  guilty;  second,  as  to 
the  breaking  and  entering,  and  making  a 
noise,  &c.,  and  continuing,  &c.,  and  break'* 
ing  the  doors,  &c.,  that  the  said  dwelling- 
house  in  which,  &c.,  and  the  said  doors,  &c« 
were  not,  nor  was  any  or  either  of  them,  at 
the  said  time  when,  &c.,  the  plaintiff's; 
third,  as  to  the  trespasses  in  the  introduc- 
tory part  of  the  preceding  plea  mentioned, 
that  Uie  said  messuage  and  dwelling-house 
was  and  is  now  the  dwelling4iouae,  mes- 
suage, and  cottage,  soil  and  fireehold  of 
the  defendant  Richard  Wilson,  wherefore 
the  said  R.  Wilson,  in  his  own  right,  and 
the  other  defendants  as  the  servants  and 
at  the  command  of  the  said  R.  Wilson,  at 
the  said  time  when,  &c.,  broke  and  entered 
the  said  dwelling-house  and  messuage,  and 
committed  the  said  supposed  trespasses,  as 
they  lawfully  might,.ibr  the  cause  aforesaid. 
Verification.  * 

Demurrer  to  the  last  plea,  assigning  for 
causes,  that  it  appears  by  the  declaration 
that  the  said  last-mentioned  trespasses  were 
committed  by  the  defendants  under  circum- 
stances which,  in  point  of  law,  amounted  to 
a  forcible  entry  within  the  meaning  of  the 
statutes  relating  to  forcible  entriea,  and, 
consequently,  a  plea  of  Uberum  tenanentum 
affords  no  answer  to  the  said  trespasses. 
Joinder  in  demurrer. 

The  plaintiff's  points  were,  that  a  free- 
holder cannot  legally  take  possession  of  his 
freehold  dwelling-house  in  a  manner  which 
amounts  in  law  to  a  forcible  entry, whilst  such 
dwelling-house  is  in  the  actuid  occupation 
and  possession  of  a  third  party. 

The  defendants'  points  were,  that  the  plea 
answers  all  which  it  professes  to  anawer. 
That  the  defendants  are  entitled  to  select  from 
the  declaration  those  parts  which  they  profess 
to  answer ;  but  if  they  are  not,  then  that  the 
declaration  is  bad  as  not  bringing  the  plain- 
tiff's case  within  any  of  the  Statutes   of 
Forcible  Entry,  as  it  does  not  shew  that  the 
plaintiff  had  a  freehold,  which  is  required  by 
statute  8  Hen.  6.  c.  9,  or  that  the  defendants 
had  no  right  of  entry— statute  5  Rich.  2. 
c.  8.   That  a  forcible  entry  when  the  defen- 
dant has  a  right  to  enter  is  matter  for  in- 
dictment, but  does  not  entitle  the  plaintiff 
to  damages  for  a  trespass  to  what  is  not  bis. 
That  the  word  "  disseised"  is  in  a  separate 
sentence  from  and  not  connected  with  the 
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noidi  "agiiiitl  the  form  of  the  statute,*'  md 
b  ooly  introdooed  as  aggraTation  of  the 
aanlL 

HwUeTf  in  support  of  the  demurrer. — The 
plea  of  lih.  ten.  is  no  answer — Newton  v. 

[Loio  Demman,  CJ. — The  plea  does  not 
praifess  to  justify  the  indictable  part  of  the 

tRqttlS«J 

If  it  IS  neeessary  to  reply  or  new  assign, 
the  Court  will  allow  the  plaintiff  to  amend. 
Bnt  the  plea  is  ill  for  omitting  to  justify 
the  aahstsntisl  trespass  and  injury  to  the 
plaintiff-./farvsy  y.  Bridge9{2\  Hillary 
r.(?dy(3),  Tmmerw.  Me^att{4). 

[PxTTisov,  J.  —  In  Twmer  y.  Meymatt 
D^iiai,  C  J.  expressly  remarks,  that  if  the  de- 
fendant had  used  force  he  might  be  indicted 
for  the  forcible  entry.] 

The  declaration  chaiges  a  trespass  of  a 
soioQs  character;  the  plea  justifies  only  a 
part.  Besides,  it  would  be  very  hard  that  any 
party— 4  leaseholder,  for  instance— should 
be  allied  upon  to  shew  his  title  when  it  is 
admitted  that  his  possession  has  been  in- 
truded upon  with  violence.  Trespass  is 
maintainable  whenever  a  party  alters  on  the 
PMsesaioo  of  another  mafia /orti,  though  he 
hare  a  good  dtle — Dw  d.  Stephem  v.  Lord 
;o),  Jntkony  v.  Haney  (6). 

Cowitsy,  contra.-~The  plea  is  good  even 
if  the  defendants  are  taken  as  justifying  the 
nitry  with  a  strong  hand,  but  they  do  not. 
The  defendanta  are  only  bound  to  justify 
w  modi  as  the  plaintiff  would  be  bound  to 
PR>Te  in  order  to  support  his  count.  If  the 
defendants  had  only  pleaded  the  general 
i>we,  theallegatian  of  strong  hand,  &c.  would 
oflly  be  matter  of  aggravation.  In  Harvey 
T.  Bridget  Alderson,  B.  appears  to  have 
thoBgfat  that  the  plaintiff  diould  have  re« 
plied  that  the  defendants  entered  with  a 
^^rooghand* 

[WiGHTM AV,  J.— Here  it  is  already  in 
the  dedsration.] 

This  is  like  the  case  of  Fisherwood  v, 
^aMM,refened  to  by  Buller,  J.,  in  Taylor 

(l)lMan.&Gr.644. 

(2)  8  Uowl  &  L.  P.C.  55 ;  «.  c.  14  Law  J.  Ren. 

U)SC«i;ScPay.2a4. 

(^)  1  finf.  168;  s.  c  1   Law  J.  Rep.  (ma) 

'5}  7  Ad.  &  EL  610. 

'6)  8  BiB(.  186;  cc.  1  Law  J.  Rep.  (m.8.)  C.P. 

1« 


V.  Cole  {7)f  where  in  trespass  for  taking 
goods  of  the  plaintiff,  it  was  held  sufficient 
to  justify  the  taking,  the  conversion  being 
only  aggravation ;  and  Sir  Ralph  Bovy*8  ease 
(8),  also  referred  to  in  the  same  judgment 
of  Buller  J.,  where,  to  an  action  for  a 
voluntary  escape,  the  defendant  pleaded 
that  he  took  the  prisoner  on  fresh  pursuit, 
without  traversing  the  voluntary  escape; 
and  on  demurrer  it  was  held  sufficient.  If 
the  defendants  acted  in  violation  of  the 
Statutes  of  Forcible  Entry,  they  may  be 
proceeded  against  criminally.  It  was  for- 
merlv  considered  that  the  words  vi  et  armie 
were  very  important— 1  Saund.  8 1 ,  n.  1 ,  Com. 
Dig.  *  Pleader'  (3  M.  7),  and  (3M.  8);  and 
it  was  afterwards  exprewly  traversed  for  the 
purpose  of  avoiding  being  fined  and  impri* 
soned;  but  in  1  Hawk.  P.C.  c.  28.  s.  3,  it  is 
said,  that  **  even  at  this  day,  in  an  action  of 
forcible  entry.  • .  •  if  the  defendant  make  him- 
self a  title  which  is  found  for  him,  he  shall 
be  dismissed  without  any  inquiry  concerning 
the  force.  For  howsoever  he  may  be  punish- 
able at  the  King's  suit,  for  doing  what  ia 
prohibited  by  statute,  as  a  contemner  of 
the  laws  and  disturber  of  the  peace,  yet  he 
shall  not  be  liable  to  pay  any  damages  for 
it  to  the  plaintiff,  whose  injustice  gave  him 
the  provocation  in  that  manner  to  right 
himself."  In  Taylor  v.  Co/e,  Lord  Kenyon 
says,  "  n  is  true  that  persons  having  only 
a  right  are  not  to  assert  that  right  by  force ; 
if  any  violence  be  used,  it  becomes  the 
subject  of  a  criminal  prosecution  ; .  • .  «and 
the  question  is,  whether  a  person  having  a 
right  of  possession  may  not  peaceably  assert 
it,  if  he  do  not  transgress  the  laws  of  his 
country.  I  think  he  may."  This  amounu 
to  saying,  that  force  makes  no  difference  as 
to  the  civil  remedy.  The  Statutes  of 
Forcible  Entry,  5  Rich.  2.  c.  7,  ex-^ 
tended  by  15  Rich.  2.  c.  2,  only  enable 
the  party  injured  to  proceed  criminally  by 
fine  and  imprisonment.  The  statute  8 
Hen.  6.  c.  9.  s.  6.  first  gave  a  civil  remedy 
to  the  party  aggrieved ;  but  that  only  applies 
when  the  party  so  aggrieved  has  the  free* 
hold— Coic  v.  Eagle  (9),  Fita.  Nat.  Brev. 
560,  8th  edit.  In  Newton  v.  Harland^  the 
question  was,  whether  the  defendants  could 
treat  the  plaintiff's  wife  as  a  trespasser  for 

(7)  8  Term  Rep.  297. 

(8)  1  Vent.  211.217. 

(9)  8B.&C.409;t.c.6LawJ.Rep.Q.B.369. 
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holding  oyer  after  the  expiration  of  the 
term,  and  was  in  fisust  a  question  of  personal 
trespass.  If  the  declaration  had  been  in 
trespass  quare  clausumfregiif  the  defendants 
would  have  been  justified.  In  Perry  v. 
Fitzhowe  {10),  it  is  observed,  by  Wightman, 
J.y  in  the  course  of  the  aigument,  that  the 
-words,  *'  with  a  strong  hand,"  will  not  make 
that  a  trespass  which  would  not  otherwise 
be  so.  The  law  laid  down  in  that  case  is 
not  disputed ;  and  it  is  not  contended,  on 
the  part  of  the  defendants,  that  they  would 
be  justified  in  demolishing  ji  house,  even 
though  the  plaintiff  was  not  m  it,  e,  g,  if  he 
were  temporarily  absent.  Hillary  v.  Gay 
is  the  only  authority  against  the  defendants. 
Doe  d.  Stephens  v.  Lard  and  Anthony 
▼.  Harvey  are  not  in  point.  What  would 
be  evidence  of  an  entry  manu  forti  would 
be  another  question.  If  the  defendants,  in 
company  with  nine  t)r  ten  more,  entered  the 
dwelling-house,  it  might  be  an  entry  numu 
forti,  and  indictable,  though  the  door  was 
open :  but  that  would  not  affect  the  legal 
character  of  the  civil  trespass,  so  &r  as  Uie 
justification  was  concerned. 

Hunter,  in  reply. — It  is  not  true  that  the 
defendants  are  not  bound  to  answer  the 
forcible  entry — 14  Hen.  6.  fol.  26.  pi.  53, 
15  Hen.  7.  fol.  17.  pi.  7. 

[Patteson,  J.-^It  is  quite  clear  law  that 
when  the  justification  is  found* for  the 
defendant,  the  vi  et  armis  cannot  be  inquired 
into.  See  the  authorities  collected  in  Lawe 
y.KingiU).-] 

But  it  cannot  be  open  to  the  defendants 
to  admit  that  they  committed  a  criminal 
offence,  which  they  do  in  this  plea.  The 
Statutes  of  Forcible  Entry  must  be  taken 
to  be  cumulative. 

[Patteson,  J. — When  a  trespass  is  sub* 
stantially  justified,  it  is  not  necessary  to 
justify  a  conversion  laid  in  the  declaration.] 

Cole  V.  Eayle  only  turned  on  the  ques- 
tion of  costs.  The  facts  stated  in  this 
declaration  make  the  trespass  of  a  character 
different  from  that  which  is  justified  by  the 
plea. 

•  « 

Lord  Denman,  C.J.-^We  thought  at 
first  that  as  to  the  matters  of  aggravation, 
the  plaintiff  might  not  have  been  able  to 
give  evidence  on  not  guilty  as  it  stands ; 

(10)  U  Law  J.  Rep.  (n.s.)  Q.B.  2S9. 

(11)  1  Saund.81,a. 


but  the  question  rei^y  before  us  is  as  to 
the  goodness  of  the  plea.  It  appears  to  me 
that  the  words  "  manu  forti,"  &e.  are  merely 
matter  of  aggravation,  and  on  the  authorities 
to  which  we  have  been  referred,  I  think  the 
defendants  have  shewn  enough  to  justify.  In 
Perry  v.  Fitzhowe  all  the  circumstances 
appeared  in  detail  on  the  declaration,  and 
we  held  that  under  the  drcumstanoes  of 
that  case  the  law  would  not  justify :  here, 
the  breaking  and  entering  alone  is  justified, 
and  the  case  Mis  within  the  principle  of 
Taylor  v.  Cole*  The  plaintiff  may  take  at 
the  trial  any  points  which  he  may  think  open 
to  him  on  the  present  state  of  the  record. 

Patteson,  J.— The  entry  in  a  forcible 
manner  is  merely  a  circumstance  of  aggra- 
vation.    I  do  not  understand  Mr.  Cowling 
to  contend,  nor  could  he  successfully  do  so, 
that  if  a  declaration  consisted  of  two  parts 
it  would  be  enough  to  justify  one  part  only ; 
but  this  is  put  like  the  case  of  the  conver- 
sion in  trespass,  and  the  plaintiff  would  not 
be  bound  to  prove  it  in  order  to  maintain 
the  action ;  and  it  is  sufficient  for  the  de- 
fendants to  answer  all  that  the  plaintiff  is 
bound  to  prove.      How  far  the  chaige  of 
acting    manu  forii   may  be  entered  into 
under  the  general  issue  I  am  not  prepared 
to  say. 

Wightman,  J. — I  am  of  the  same  opin- 
ion.    If  the  entering  manu  forU  could  be 
made  a  distinct  ground  of  action,  the  qncss- 
tion  would  have  been  different;   but  this 
is  an  action  of  trespass,  with  ^  further  alle- 
gation of  entering  manu  forti.     That  is   a 
circumstance  attending  the  trespass  and  an 
aggravation.     The  plea  is  sufficient  if    it 
justifies  the  gist  of  the  trespass ;  and  if  the 
plaintiff  intended  to  rely  on  a  greater  amoiuit. 
of  force  being  employed  than  the  law  would 
allow,  he  should  have  replied  it.     I  vras 
struck  with  the  passage  referred  to  by  Mr. 
Cowling  from  Hawk,  P.C.,  which  is  indeed 
quite  in  accordance  with  the  other  authori* 
ties.     This  is  not  an  action  on  the  Statutes 
of  Forcible  Entry,  and  I  think  the  plesk 
good  for  the  reasons  which  have  been  given  • 

£rle,  J.  —  It  seems  to  me  that  tUs 
being  merely  an  action  of  trespass  quAr^ 
clauaum  fregit,  and  the  defendants  having 
treated  it,  the  plea  is  good. 

Judgment  for  the  defendants^ 
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THE  EARL  OF  SHREWS- 
BURY   AND   J.    H.    ALLEN  O. 
KEELING  THE  YOUNGER. 


Efidenee — Private  Writings ;  Production 
of—Cuitody, 

The  agent  of  the  lessor  of  the  plaintiff  not 
hekg  in  the  assize  town  when  a  deed  was 
required  material  to  the  proof  of  his  title,  his 
fsrpet  bag,  which  was  identified,  was  cut 
«ptn  in  court,  and  the  deed  produced  from  it 
iff  ike  attorney  for  the  lessor  of  the  plaintiff, 
vk  also  identified  the  deed : — Held,  that 
there  was  sufficient  primd  facie  evidence  of 
proper  custody* 

Bjectmnit  for  lands  in  Staffordshire. 

At  the  trial,  before  Patteson,  J.,  at  the 
Spring  Assises  for  that  county,  it  appeared 
(hat  one  of  tbe  lessors  of  the  plaintiff  claimed 
as  re?eriioner  on  the  expiration  of  a  lease  for 
ninety-nine  years  on  three  lives,  granted  by 
his  father  the  late  Earl  of  Shrewsbury.  The 
hat  of  the  lives  dropped  in  1 845 .  The  defen- 
dant and  his  fiither  had  been  in  possession 
more  than  forty  years. 

It  being  necessary  to  produce  the  lease, 
^'ard,  Lord  Shrewsbury's  agent,  in  whose 
custody  it  was  supposed  to  be,  was  called ; 
but  was  not  forthcoming  when  wanted. 
Hp  had  been  at  Stafford  the  previous 
evening,  and  had  brought  with  him  a 
carpet  bag  in  which  the  lease  as  well  as 
'itfaer  documents  connected  with  the  pro- 
penj  were.  This  carpet  bag  being  at  the 
inn  at  whiefa  Ward  put  up,  was  sent  for 
and  brought  into  court,  and  Cattlow,  the 
attorney  for  the  lessors  of  the  plaintiff,  cut 
tbe  bag  open  in  court.  Cattlow  was  then 
?at  into  the  witness  box,  and  stated  that  he 
^  expected  Ward  to  be  in  court,  but  that  he 
?rodnoed  the  lease  from  Ward's  carpet  bag, 
uui  identiiied  it  as  being  the  lease  he  had 
s«en  in  1846  in  Ward's  possession,  after 
the  death  of  the  last  of  the  lives.  There 
vas  also  an  assignment  of  the  lease  which 
wumade  from  Keeling  to  Allen,  one  of  the 
^cssofs  of  the  plaintiff,  which  was  also  pro- 
dnced  from  the  carpet  bag ;  and  as  to  which 
Cattlow  made  the  same  statement,  but  did 
Kot  know  the  handwriting  of  Keeling. 

On  behalf  of  tbe  defendant,  it  was  ob- 
jected, that  neither  of  the  documents  was 
z^ceinble  in  evidence,  as.  Ward  not  being 
P'vsent,  there  was  no  one  who  could  say 
•hence  he  got  them. 


With  respect  to  the  assignment,  Talfourd, 
Serj,  submitted  that  the  case  of  the  plaintiff 
was  strengthened,  as  Allen  was  in  court, 
and  might  be  considered  as  producing  the 
document.  Patteson,  J.  held  that  there  was 
not  sufficient  proof  that  the  deed  came  from 
the  proper  custody,  and  that  he  could  not 
treat  the  possession  of  Cattlow  as  the  pos- 
session of  Allen.  He  therefore  rejected  the 
evidence,  and  the  plaintiff  was  nonsuited. 

In  this  term — 

Talfourd,  Serf,  having  obtained  a  rule 
fii^t  for  a  new  trial,  on  the  ground  that  the 
deed  ought  to  have  been  admitted  in  evi- 
dence,— 

Whatehy  and  Oreaves  shewed  cause. — 
No  explanation  was  given  of  Ward's  absence, 
and  there  was  nothing  to  shew  where  he  got 
the  documents.  Tf  Ward  had  been  present 
it  would  have  been  necessary  to  have  called 
him.  It  is  in  all  cas&  necessary  to  shew 
that  the  party  who  produces  muniments  of 
title  is  entitled  to  the  custody  of  them — 
Evans  v.  Rees{l).  Nothing  is  known  of 
these  documents  further  than  that  they 
were  taken  out  of  a  carpet  bag  belonging 
to  Ward.  It  would  be  most  dangerous  to 
depart  from  the  strict  rule  of  evidence  in 
such  a  case,  as  Ward  might  have  kept  out 
of  the  way  purposely — SwiuTierton  v.  the 
Marquis  of  Stafford{2),  Doe  d.  Neale  v. 
Samples  (3),  Evans  v.  Rees,  Doe  d.  Jacobs 
V.  Phillips  (4).  There  was  nothing  to  shew 
occupation  and  payment  of  rent  under  the 
lease— 3/afi5^  v.  Curtis  (5).  In  Randolph 
V.  Gordon  (6),  which  was  a  suit  for  tithes,  a 
book  produced  from  the  custody  of  the 
defendant  in  the  action,  who  was  the 
grandson  of  a  former  rector,  was  held  inad- 
missible without  strict  proof  of  the  mode  in 
which  he  became  possessed  of  iU'^Bertie  v. 
Beaumont  (7). 

Talfourd,  Serj,  and  WhUmore,  contrft.— 
It  is  important  to  see  how  the  case  stood 
when  the  production  of  the  lease  was  required. 
It  was  admitted  that  the  lives  had  dropped 
in,  and  the  only  question  was  whether  the 

(1)  10  Ad.  U  EL  151 ;  s.  c  9  Uw  J.  Rep.  (n.8.) 
M.C.  83. 

(2)  3  Taunt  91. 

(3)  8  Ad.  &  El.  151 ;  s.o.  7  Law  J.  lUp.  (m.s.) 
Q.B.  140. 

(4)  8  g.B.  Rap.  158  ;  a.  c.  15  Law  J.  Rep.  (n.s.) 
Q.B.  47. 

(5)  1  Price,  225. 
.    (6)  5  Ibid.  312. 

{J)  2  Ibid.  307. 
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close  in  qnestion  was  parcel  of  a  larger  piece 
of  land.  The  lease  would  not  have  been 
conclusive,  but  it  was  necessary  to  produce 
it.  As  to  the  assignment,  Allen  was  in 
court,  and  was  surely  competent  to  produce 
it  as  from  his  own  custody. 

[Lord  Denman,  C.J.— The  difficulty  is, 
that  we  cannot  say  that  any  of  these  deeds 
came  from  Lord  Shrewsbury's  custody,  un- 
less there  is  some  one  to  speak  to  the  fact.] 

[WioHTMAN,  J. — The  evidence  amounts 
to  no  more  than  if  a  witness  had  stated  that 
Ward  had  given  him  the  deeds.] 

Was  it  necessary  to  call  Ward  at  all  ?  It  is 
difficult  to  distinguish  the  case  from  that  of 
Doe  d.  Jacobs  v.  Phillips,  If  the  lease  had 
not  expired  it  might  have  been  produced  by 
any  one  on  behalf  of  the  lessee  as  a  matter 
of  course ;  and  though  it  is  essential  to  shew 
that  an  ancient  instrument  should  be  clearly 
shewn  to  come  fronf  the  natural  and  legiti- 
mate repository — 1  Stark,  388,  The  King 
v.  Ryion  (8),  The  King  v.  Neiherthong  (9), 
yet  the  agent  is  the  same  as  an  attorney  for 
this  purpose,  and  the  counsel  for  the  plain* 
tiff  might  have  produced  it  as  Lord  Shrews- 
bury's, out  of  the  documents  belonging  to 
Lord  Shrewsbury's  attorney. 

[Pattbson,  J.  —  I  do  not  know  that  I 
should  have  rejected  the  assignment  if  Allen 
had  produced  it.  If  Ward  had  been  there, 
could  you  have  produced  the  document  as 
from  his  custody,  without  putting  him  into 
the  box  ?] 

Yes;  if  Lord  Shrewsbury  had  been  in 
court,  his  counsel  might  have  produced  his 
title-deeds.  Plaxton  v.  Dare  (10)  shews 
that  expired  leases  produced  by  the  lessor 
are  evidence  in  questions  of  boundary. 

Lord  Denman,  C.J. — This  is  a  peculiar 
case :  since  it  is  for  the  Judge,  sitting  as  it 
were  in  the  place  of  a  jury,  to  decide  it  as  a 
qnestion  of  frict ;  and  we  do  not  like  to  inter- 
fere in  any  way  with  his  decision  on  the  case 
presented  to  him,  any  more  than  we  should 
like  to  interfere  with  the  finding  of  a  jury. 
I  certainly  think  that  in  such  a  case  a  liberal 
construction  of  the  rules  of  evidence  ought 
to  prevail ;  but  the  question  is,  whether, 
if  We  think  the  learned  Judge  was  at  the 
trial  too  strict,  he  was  so  far  wrong  that 

(8)  6  Tenn  Rep.  259. 

(9)  2  Mau.  &  Selw.  837. 

(10)  5  Mm.  &  RvL  1;  •.&  8  Law  J.  Rep. 
K.B.98. 


we  ought  to  reverse  his  decision.  In  Rees 
V.  JVaUers  {II),  Parke,  B.  observes,  "I 
rather  think  it  is  for  the  Judge  to  say  whe- 
ther a  document  is  produced  from  the  proper 
custody  or  not,  and  we  cannot  interfere  un- 
less we  think  him  wrong."  In  Doe  d.  Jacoh 
V.  Phillips  we  acted  on  that  principle,  and  set 
aside  the  decision  of  Parke,  B.,  considering 
that  he  had  improperly  rejected  a  deed  when 
there  was  reasonable  evidence  that  it  came 
from  the  proper  custody.  I  think  that  my 
learned  Brother  should  have  admitted  the 
evidence.  The  rule  must,  therefore,  be  ab- 
solute. 

WioHTiffAN,  J. — I  am  of  the  same  opinion. 
— Since  the  case  of  Plaxton  v.  Dare  it 
must  be  considered  that  the  custody  of 
an  expired  lease  is  properly  with  the  lessor, 
and  therefore  Lord  Shrewsbury  properly 
had  the  custody  of  this  lease.     But  the 
question  arises  as  to  the  custody   of  a 
person  who  was  the  agent  of  Lord  Shrews- 
bury, as  to  the  property  in  question.     In 
The  Bishop  of  Meaih  v.  Lard  WincheeUr 
(12),  it  is  said,  that  *'it  is  when  documents 
are  found  in  other  than  the  usual  place 
of  deposit  that  the  investigation  commences 
whether  it  was  reasonable  and  natural,  under 
the  circumstances  in  the  iparticular  case,  to 
expect  that  they  should  have  been  in  the 
place  where  they  are  actually  found ;  and  in 
those  eases  the  proposition  to  be  determined 
is,  whether  the  actual  custody  is  so  reason- 
ably and  probably  to  be  accounted  for,  that  it 
impresses  the  mind  with  the  conviction  that 
instruments  found  in  such  custody  must  be 
genuine."    Now,  it  appears  to  me  that  the 
custody  in  which  this  document  was,  was  so 
probably  Uie  proper  place  of  custody  for  it 
that  it  should  be  for  the  other  side  to  im- 
peach it. 

Patteson,  J.— I  am  of  the  same  opinion. 
I  think  I  construed  the  rule  too  strictly. 
Rule  ahsoUOefor  a  new  trial. 

[See  The  Queen  v.  the  InhabOanis  of 
Kenilworth^  7  Q.B.  Rep.  642 ;  s.  c.  14  Law 
J.  Rep.  (n.8.)  M.C.  160;  Cnm^hton  v. 
Blake,  12  Mee.  &  Wels.  205 ;  s. e.  IS  Law 
J.  Rep.  (n.8.)  Exch.  78.] 


(11)  S  Mee.  6i,  Wels.  627 ;  s.c  7  Uw  J.  Rep. 
(K.S.)  Exch.  138. 

(12)  3  Bing.  N.C.  188. 
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ROBERTSON  AND  ANOTHER  V. 
NORRIS. 


Baron  and  Feme — Ccnteyance  by  HuS' 
^»d  of  Bevertkm  in  Wife* a  Lands, 

An  itsue^  whether  a  husband  conveyed  to 
plaktif  the  reoersion^  of  which  he  and  his 
wife  were  seised  in  right  of  the  wife,  to 
hM  to  the  plaintiff  during  the  coverture^  is 
yrosed  by  an  indenture,  purporting  to  be 
wade  by  husband  and  wife,  but  executed  by 
^  M^t  by  which  he  professed  to  convey 
tn  eUate  during  their  joint  lives, 

Corenant  on  an  indenture  of  demise  by 
the  plaintiffs,  as  assignees  of  the  reversion. 
The  declaration  atated  the  demise  by  W. 
Wood,  who  devised  the  premises  to  Mar- 
giret,  his  wife,  for  her  life,  with  remainder 
in  fee  to  Mary  Jane  Davis,  who  married 
J.  D.  Rymer,  and  that  thereupon  the  said 
J.  D.  Rymer  and  Mary  Jane  his  wife,  in 
Dght  of  the  said  Mary  Jane,  became  seised 
io  their  demesne  as  of  fee  of  the  reversion 
of  and  in  the  demised  premises;  and  that, 
bj  an  indenture,  dated  May  13, 1844,  the 
aid  J.  D.  Rymer  released  the  said  rever- 
uoo  of  and  in  the  demised  premises  to  the 
pkintiffi^  to  hold  to  them  and  their  heirs, 
during  the  coverture  of  the  said  Mary  Jane, 
as  wile  of  the  said  J«  D.  Rymer.  Averment, 
that,  at  the  time  of  committing  the  breaches 
of  eovenant,  the  said  Mary  Jane  was,  and 
•till  is,  wife  of  the  said  J.  D.  Rymer. 

Plea  (inter  alia),  that  the  said  J.  D. 
Rjiser  did  not  release  the  said  reversion 
nedo  eiformd*     Issue  thereon* 

At  the  trial,  before  Williams,  J.,  at  the 
Somenetshire  Spring  Assizes,  1847,  the 
iBdentnre  of  the  ISth  of  May  1844  was 
pot  ID  evidence,  and  appeared  to  be  exe- 
cuted by  the  husband  alone.  The  plaintiffs 
had  a  verdict,  leave  being  reserved  to  the 
defendant  to  move  to  enter  a  verdict  on  the 
abofeiasae  if  the  Court  should  be  of  opinion 
that  the  oenveyance  by  the  husband  alone 
<&d  not  pass  the  freehold  during  the  joint 
livea  of  himself  and  his  wife.  A  rule  nisi 
having  been  accordingly  obtained,— 

Ban  and  Barstow  shewed  cause  (Feb.  11). 
—The  husband  took  an  estate  of  freehold 
during  the  coverture,  which  he  could  convey 
to  aaotfaer^Co.  LiU,  326,  a.  Com.  Dig. 
tit.  *  Covenant,'  B,  S,  citing  Spencer's  case 
Niw  SBafBs»  XVIL^aB. 


(1),  1  Roper's  Husband  and  Wife,  p.  3, 
Coote's  Landlord  and  Tenant,  p.  322.  A 
wife's  lands  may  be  extended,  during  cover- 
ture, under  an  elegit  against  the  husband 
—2  Wms.  Saund.  69,  c,  n.  1.  A  right 
of  entry  vested  in  husband  and  wife  in 
right  of  the  wife  passes  to  the  assignees  of 
the  husband,  upon  bis  bankruptcy,  and  they 
may  recover  the  freehold  by  writ  of  entry 
—Mitchell  V.  Hughes  (2). 

Crowder  and  Montague  Smith,  contra. — 
The  husband  has  no  separate  estate  in  his 
wife's  lands  during  coverture,  but  only  a 
title  to  the  rents  and  profits — 2  Black. 
Comm.  p.  433,  Bac,  Abridg.  tit.  'Baron 
and  Feme,'  k,  1  Roll.  Abridg.  p.  350. 

[Patteson,  J.«-^A  husband  can  make  a 
lease  during  the  coverture.] 

This  is  a  conveyance  of  the  reversion,  so 
as  to  give  the  assignees  the  benefit  of  the 
covenants,  which  it  is'  submitted  the  hus- 
band cannot  do.  The  mode  of  pleading 
shews  that  the  husband  and  wife,  not  the 
husband  alone,  are  seised  of  lands  in  right 
of  the  wife— 2  Chitt.  Plead,  p.  376. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  (3)  was  now 
delivered  by — 

Lord  Denman,  C.J.— *A  question  arose 
in  this  case,  aa  to  the  interest  which  a  hus- 
band takes  in  lands  which  belong  to  his  wife 
in  fee  simple,  and  as  to  his  power  to  convey 
to  another  person  an  interest  in  those  lands  for 
the  joint  lives  of  himself  and  his  wife.  It 
is  hud  down  in  Co.  Litt.  351,  a,  that  he  is 
entitled  to  the  pernancy  of  the  profits ;  and 
that  if  he  be  attainted  that  pernancy  will 
pass  to  the  Crown,  the  freehold  still  re- 
maining in  his  wife.  But  it  is  also  laid 
down  in  Co.  Litt.  326,  a,  and  in  the  notes, 
that  he  may  make  a  tenant  to  the  praecipe 
of  his  wife's  land,  and  that  he  has  an  estate 
which  he  may  convey  to  another.  He  has 
not,  however,  any  greater  interest  than 
during  the  joint  lives  of  himself  and  his 
wife.  Now  the  second  issue  raised  by  the 
pleadings  in  this  case,  whidi  was  an  action 
of  covenant  on  a  lease  made  by  a  person 
who  had  afterwards  devised  to  the  wife, 

(1)  5  Rop.  16. 

(2)  4  Moo.  6(  Pay.  577 ;  a.  c.  8  Law  J.  Rep. 
C.P.  249, 

(3)  Lord   Denman,  C.J.,   Patteion»  J.,   Cole- 
ridge, J.,  mnd  Wightman,  J. 
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was  whether  the  husband  did  by  indenture 
convey  to  the  plaintiffs  the  reversion  of 
which  he  and  his  wife  were  seised  in  right 
of  the  wife^  to  hold  to  the  plaintiffs  during 
the  coverture  of  the  wife  with  the  husband. 
This  he  certainly  did.  The  indenture  pro- 
fessed to  be  made  by  him  and  his  wife,  but 
was  not  executed  by  her,  and  it  passed  no 
more  than  his  interest.  That  was  an  estate 
during  the  joint  lives  of  himself  and  his  wife, 
which  was  all  that  he  professed  to  convey 
by  the  terms  of  the  deed.  The  rule  to  enter 
a  verdict  for  the  defendant  on  that  issue 
must  be  discharged. 

Rule  discharged. 


M       9   "l  ^   I      ^^^  ^  MIJ.LETT  V.  MILLETT. 

Adverse  Possession — Statute  of  Limita- 
tions— Presumption — Agreement  for  Parti- 
tion— Recovery, 

Three  females  being  coparceners  in  tail, 
two  of  them  suffered  recoveries  of  their  shares, 
hut  the  third  did  not.  They  all  married,  and 
their  husbands  entered  into  an  agreement 
for  partition  by  deed  of  the  lands  held  in 
coparcenery,  but  for  nothing  more.  No 
such  deed  appeared  to  have  been  executed, 
but  the  lands  had  been  held  according  to  the, 
agreetnent  from  its  date.  An  action  being 
brought  by  the  heir  in  tail  of  the  parcener 
who  did  not  suffer  a  recovery  within  twenty 
years  after  her  death,  and  before  the  3  ^\ 
Will.  4.  c.  27,  to  recover  her  share^  which 
had  been  held  by  the  husband  of  one  of  the 
other  coparceners : — Held,  that  the  posses- 
sion  was  under  the  agreement,  and  not  ad- 
verse. 

Held,  also,  that  nothing  could  be  pre- 
sumed, beyond  what  was  contemplated  by 
the  agreement,  which  provided  for  a  deed 
and  not  for  a  recovery. 

Ejectment,  to  recover  an  undivided  third 
part  of  lands  in  the  parish  of  Ty  wardreath, 
in  the  county  of  ComwalL 

The  cause  was  tried,  before  Patteson,  J., 
at  the  Summer  Assizes  for  that  county,  1 832, 
when  a  verdict  passed  for  the  plaintiff,  sub- 
ject to  the  opinion  of  the  Court  on  a  special 

CASE. 

The  lessor  of  the  plaintiff  made  title 
under  an  estate  tail  created  by  the  will  of 


one  T.  Constable,  bearing  date  the  20th 
of  February  1718,   by  which   he  devised 
the  premises  in  question,  called  Pennick, 
amongst  others,  to  his  nephew  N.  Trevorian 
for  life,  remainder  to  his  first  and  other  sons 
successively  in  tail,  remainder  to  his  daugh- 
ters in  tail,  remainder  to  W.  Trevorian  in 
tail,  with  the  ultimate  remainder  to  T.  Con- 
stable the  younger,  in  fee*     T.  Constable, 
the  testator,  died  seised  in  fee,  on  the  20th 
of  April  1719,  without  altering  his  said 
will,  and  his  nephew,  the  said  N.  Trevorian, 
entered  and  took  possession  of  the  premises 
comprised  in  the  will.     The  said  W.  Tre* 
vorian  died  on  the  4th  day  of  May  in  the 
year  1741,  (and  in  the  lifetime  of  the  said 
N.   Trevorian,)   leaving   three  daughters, 
Mary,  Dorcas  and  Elizabeth.     The  said 
Mary  Trevorian,  on  the  29th  of  January, 
in  the  year  1746,  married  William  Millett ; 
and,  on  the  26th  of  July  1746,  the  said 
N.  Trevorian,  the  tenant  for  life,  died  un- 
married, and  without  issue,  and  the  said 
W.  Millett  and  Mary  his  wife,  the   said 
Dorcas  Trevorian,  and  the  said  Elizabeth 
Trevorian  entered,  and  took  possession  of 
the  said  premises.     In  Easter  term,  in  the 
21st  year  of  the  reign  of  Greorge  the  Second, 
in  the  year  1748,  a  common  recovery  was 
duly  suffered  by  the  said  W.  Millett  and 
Mary  his  wife  and  the  said  Dorcas  Trevorian 
of  their  two  undivided  third  parts  of  the 
said  premises  which  was  declared  to  enure, 
as  to  one  undivided  third  part,  to  the  use  of 
the  said  W.  Millett  for  life,  remainder  to 
the  said  Mary  his  wife  for  life,  remainder 
to  the  use  of  the  heirs  and  assigns  of  the 
survivor  of  them ;  and  as  to  the  other  un- 
divided third  part  to  the  said  Dorcas  Tre- 
vorian in  fee.     On  the  15th  of  December,  in 
the  year  1 748,  the  said  Dorcas  Trevorian 
married  J.  Millett,  and  on  the  28rd  of  March 
1759,  the  said  Elizabeth  Trevorian  married 
Thomas  MilleU.     On  the  21st  of  June, 
in  the  same  year,  the  said  W.  Millett,  J  • 
Millett,   and  T.  Millett  entered  into  an 
agreement  for  the  division  of  Tresaire  and 
Pennick,  two  of  the  estates  comprised  in  the 
will  of  the  said  T.  Constable,  and  for  the 
recovery  of  the  latter  of  which  this  action 
was  brought,  and  some  other  estates  referre<i 

to  in  the  agreement,  which  is  as  follows : 

**  Memorandum,  taken  this  21st  of  Jane 
1759,  for  drawing  a  deed  of  partition  be^ 
tween  W.  Millett,  of  &c.,  and  J.  Millett,  of 
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&c.,  aod  T.  Millett,  of  &c.,  of  certain  mes- 
suages, lands,   and  tenements  hereinafter 
mentioned,  that  is  to  say,  all  that  tenement 
[describing  the  parcels,  including  the  pre- 
mises in  question]  all  which  said  tenements 
are  divided  or  intended  to  be  divided  in 
sQch  manner  as  is  here  set  forth,  that  is 
to  ay,  he  the  said  W.  Millett  doth  agree  to 
take  the  aforesaid  tenement,  called  Tresaire, 
for  his  share  in  the  sum  or  consideration  oif 
430/. ;  likewise  he  the  said  J.  Millett  doth 
hereby  consent  and  agree  to  take  the  afore- 
said tenement,  called  Little  Pennick,  in  the 
som  or  consideration  of  430/.,  likewise  the 
tenement,  called  South   Legaun,    in  the 
smn  of  1102.,  for  his  share;  he  the  said 
T.  Millett  doth  likewise  consent  and  agree 
to  take  the  aforesaid  tenement,  called  Col- 
larian,  in  the  sum  of  260/.,  and  the  afore- 
aid  part,  which  is  held  by  lease,  as  afore* 
aid,  of  the  said  tenement  of  Coliurian,  in 
tbesnmof  801.,  likewise  the  aforesaid  tene- 
ment, called  Truthal,  in  the  sum  of  80/., 
with  the  aforesaid  field,  which  he  takes  in 
the  sum  of  702. ;  and  it  is  hereby  further 
agreed,  by  and  between  the  said  parties,  that 
Ihe  money  so  arising  from  the  estates,  by 
means  of  this  division,  shall  be   shared, 
share  and  share  alike,  with  all  tin  and  tin 
bounds  that  shall  now  be,  between   the 
parties  to  these  presents ;  and  further  it  is 
hereby  declared  and  agreed,  and  the  true 
ifitent  and  meaning  of  these  presents  is, 
that  every  clause,  sentence,  and  thing  herein 
contained  shall  he  and  enure  till  Uie  said 
<M  or  indenture  of  partition  be  drawn, 
ngned,  sealed,  and  delivered  by  the  said 
pwtics  hereto." 

This  agreement  was  duly  executed  by 
the  said  Wflliam  Millett,  John  MiUett,  and 
Thomas  MiUett,  and  in  pursuance  of  it  they 
respectiTely  entered  and  occupied  the  estates 
▼hidi  they  agreed  to  take  under  it,  and  such 
oocopation  has  been  continued  by  them  and 
thote  who  claim  under  them  as  to  the  free- 
hold parts  to  this  present  time,  and  as  to 
nich  parts  as  were  leasehold  until  the  terms 
c^lRred.  The  said  T.  Millett  died  on  the 
Kth  of  December  1798,  having  first  duly 
^Bsde  and  published  his  last  will  and  testa- 
asent,  dated  the  21st  of  July  1798,  which  so 
^sr  aa  it  is  material  to  the  question  before 
the  Conrt  is  as  follows : — 

**  I  give,  devise,  and  bequeath  unto  my 
^on  Thomas  Millett,   and    his    heirs  and 


assigns  for  ever,  frorm  and  immediately  after 
my  decease,  all  that  one  field  of  land  in 
Marazion,  in  the  county  of  Cornwall,  com- 
monly called  or  known  by  the  name  of 
Venton  Hall;  and  also  I  give,  devise,  and 
bequeath  unto  my  said  son  Thomas  Millett 
from  and  immediately  after  my  decease,  all 
that  my  dwelling-house  and  garden  in  the 
parish  of  Ludgvan,  in  the  said  county  of 
Cornwall,  commonly  called  or  known  by  the 
name  of  Gilley  House ;  and  also  I  give  and 
bequeath  unto  my  said  son  Thomas  Millett 
and  his  heirs  and  assigns  for  ever,  from  and 
immediately  after  my  decease,  all  that  my 
dwelling-house  situate  at  White  Cross,  in 
the  said  parish  of  Ludgvan,  now  in  the  pos- 
session of  one  J.  Nicholls;  and  also  I  give, 
devise,  and  bequeath  unto  my  said  son 
Thomas  Millett,  after  the  death  of  my  wife 
Elizabeth  Millett,  all  that  my  estate  in  the 
said  parish  of  Ludgvan,  both  freehold  and 
leasehold,  commonly  called  or  known  by 
the  name  of  Coliurian,  the  freehold  part  to 
him  and  to  his  heirs  and  assigns  for  ever, 
and  the  leasehold  part  for  and  during  the 
term  which  shall  be  then  to  come  and 
expire  therein;  but  my  will  and  meaning 
further  is,  that  from  and  immediately  after 
my  death,  and  during  the  lifetime  of  my 
said  wife  Elizabeth  Millett,  the  rent  and 
profits  of  my  said  estate  of  Coliurian  shall 
be  equally  divided,  share  and  share  alike 
between  my  said  wife  and  my  said  son  T. 
Millett." 

After  the  death  of  the  said  T.  MiUett,  the 
testator,  the  said  T.  Millett/  who  was  the 
eldest  son  of  the  testator,  and  the  said 
Elizabeth  received  the  rents  of  the  field  in 
Marazion,  and  continued  to  receive  the  same 
up  to  the  time  of  his  death  in  1802;  and 
the  said  E.  Millett  and  the  said  T.  Millett, 
the  son,  received  the  rents  of  Coliurian  in  the 
shares  bequeathed  to  them  by  the  will  of  the 
said  T.  Millett,  the  father,  up  to  the  time 
of  his  said  death. 

In  the  year  1802  the  said  T.  Millett,  the 
son,  died,  leaving  T.  T.  Millett,  the  lessor  of 
the  plaintiff,  his  eldest  son  and  heir-at-law. 
The  said  Elizabeth  Millett,  the  widow  of  the 
said  T.  Millett,  the  father,  died  on  the  15  th 
of  May  1818,  having  been  in  the  receipt  of 
the  rents  devised  to  her  by  the  will  of  the 
said  T.  Millett,  the  father,  in  which  were 
comprised  the  rents  of  the  premises  taken 
by  the  said  T.  Millett,  under  the  partition 
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made  in  1759,  up  to  th6  time  of  her  death, 
leaving  the  said  T.  T.  Millett,  the  lessor  of 
the  plaintiff,  her  heir-at-law. 

The  following  letter  from  the  defendant 
to  the  said  T.  T.  Millett,  the  lessor  of  the 
plaintiff,  who  was  then  stationed  in  the  Pre^ 
ventive  Service  at  Foundless  Island,  formed 
part  of  the  evidence  at  the  trial : — 

"  London,  January  22,  1880. — My  dear 
sir, — ^Sincemy  return  from  Foundless  Island 
I  have  found  that  it  is  necessary  that  your 
wife  should  be  a  party  to  the  deed  I  men* 
tioned  to  you  as  well  as  yourself,  and  it  will 
save  me  much  expense  and  hasten  the  busi* 
ness  considerably,  if  you  and  your  wife  will 
come  to  London  for  the  purpose  of  going 
through  some  legal  forms,  which  it  appears 
must,  at  all  events,  be  done.  I  will  pay 
your  expenses  to  London  and  back  to 
Foundless,  and  whatever  expenses  you  may 
incur  whilst  in  London.  If  you  cannot  come 
to  London  I  shall  be  obliged  to  take  two 
lawyers  with  me  to  Foundless,  which  will 
occasion  me  considerable  expense  and 
trouble,  as  it  is  a  great  object  to  be  expe- 
ditious in  the  business  whilst  the  Judges  are 
sitting  in  London.  I  shall  be  much  obliged 
if  you  will  let  me  know  by  return  of  post 
whether  you  can  come  to  London  with  your 
wife  or  not ;  only  say  Yes  or  No,  and  I  will 
arrange  accordingly.  Will  you  in  the  same 
letter  tell  me  whether  you  have  any  other 
christian  name  besides  Thomas,  and  also 
tell  me  the  christian  name  of  your  wife. 
Believe  me  yours,  very  truly,  J.  N.  B. 
Millett. 

"  P.S. — ^When  I  have  your  answer  I  will 
write  you  again  on  the  subject  of  your 
coming  to  London  (if  you  can  come)  ap- 
pointing the  time.  Be  sure  to  write  to  me 
immediately.  You  need  only  be  in  London 
one  day, — Mr.  T.  Millett,  Coast  Guard  Ser- 
vice, Foundless  Island,  Essex." 

The  said  J.  Millett,  the  husband  of  Dorcas, 
died  in  the  year  1798  intestate,  and  the  said 
Dorcas  in  1799  (having  first  duly  made  and 
published  her  last  will,  dated  March  22, 
1798,  whereby  she  devised  the  premises  in 
question,  called  Pennick,  amongst  others,  to 
her  son  W.  Millett,  in  fee),  leaving  several 
sons.  William,  the  devisee,  who  was  a 
younger  son,  died  in  1801,  having  first 
entered  and  taken  possession  of  the  said 
premises  devised  to  him  by  the  will  of 
Dorcas,  his  mother;  and  having  first  duly 


made  and  published  his  last  will,  dated  the 
1 7th  of  November  1800,  whereby  he  devised 
all  his  lands,  tenements  and  hereditaments 
to  his  brother  John  Millett,  in  fee.  And 
John  Millett,  the  grand&ther  of  the  defen- 
dant, having  entered  and  taken  possession  of 
the  premises  devised  to  him  by  William,  his 
brother,  died  in  the  year  1815  intestate, 
leaving  J.  N.  B.  Millett,  the  defendant,  his 
heir-at-law;  and  the  possession  of  the  said 
premises  called  Pennick  has  continued  in 
these  persons  respectively  up  to  the  time  of 
the  commencement  of  this  action. 

The  tenements  called  CoUurian  and  South 
Legaun,  and  the  field  in  Marazion  were  not 
included  in  the  will  of  the  said  T.  Constable, 
but  descended  upon  the  said  three  daugh- 
ters, Mary,  Dorcas,  and  Elisabeth,  aa  the 
heirs  of  the  said  W.  Trevorian.  Evidence 
was  given  at  the  trial  by  the  defendant  to 
shew  that  since  the  death  of  the  father  of 
the  lessor  of  the  plaintiff,  he,  the  lessor,  had 
received  from  the  tenants  of  Collurian  cer- 
tain portions  of  the  rent,  that  is  to  say,  on 
the  29th  of  January  1814,  12.,  on  the  22nd 
of  December,  16L,  on  the  dOth  of  May,  3/. 
The  rent  was  100  guineas  a  year. 

The  Court  were  to  be  at  liberty  to  draw 
any  inferences  from  the  above  facts  which  the 
jury  might  have  drawn. 

The  questions  for  the  opinion  of  the  Court 
were :  first,  is  the  plaintiff  barred  by  the 
partition  begun  in  1759  ?  second,  or  by  the 
Statute  of  Limitations  ?  If  he  was,  a  non- 
suit was  to  be  entered;  if  not,  the  verdict 
for  the  plaintiff  was  to  stand. 

Montague  Smithy  for  the  plaintiff  (May  2). 
— The  possession  here  was  under  an  agree- 
ment for  a  partition,  in  which  case  no  pre- 
sumption of  adverse  possession  arises.   U  n  til 
December  1798,  when  Thomas  Millett  died, 
there  could  be  no  adverse  possession,  and 
as  Elizabeth  acquiesced  in  the  agreement 
for  a  partition,  Uiere  could  be  no  adverse 
possession  during  her  life.     Previously  to 
the  3  &  4  Will.  4.  c.  27,  the  doctrine   of 
non  adverse  possession  applied — Nepean  v. 
Doe  d.  Knight  {l)f  and  this  is  cleariy  a  c&ee 
of  non  adverse  possession  within  the  earlier 
authorities — Roe  v.  jPerrar«(2),  Doe  d.  Afil^ 

(1)  2  Mee.  &  WeU.  S94;  s.c  7  Law  J.  R^p. 
(n.b.)  Excb.  ^^5. 

(2)  2  Boi.  &  Pol.  542. 


EASTER  TERM,  1848. 


205 


hwrn  V.  Ed^r  (3),  Doe  d.  SmUh  v.  Pike  (4). 
But  here  tbe  possession  of  one  tenant  in 
common  operatea  as  the  possession  of  his 
co>tenant8,  unless  there  is  an  actual  ouster — 
Fairclaim  v.  ShaekUton  (5)  and  Peaceable 
T.  Read  {6),  This  is  shewn  by  the  neces- 
sity of  the  special  enactment  in  the  3  &  4 
Will.  4.  c.  27.  s.  12.  The  agreement  in 
the  present  case  rebuts  any  supposition  of 
actusl  coster;  the  onus  of  proving  which  is 
00  the  defendant,  who  must  give  evidence 
of  lome  unequivocal  act. 

Cnwder^  for  the  defendant. — There  are 
two  points  arising  here,  independently  of 
the  dfect  of  the  statute.  First,  the  parol 
agreement  for  a  partition,  acted  upon  by  an 
oecopadon  in  severalty,  is  operative,  though 
BO  deed  was  executed.  The  effect  of  the 
lecoTery  was  to  turn  the  joint  tenancy  into 
a  tenancy  in  common. 

[Patteson,  J.*-The  recovery  was  by  the 
husband  only,  the  wife  being  the  tenant  in 
tiil.] 

The  wife  might  have  set  aside  the  parti- 
tion after  coverture ;  but  she  did  not  do  so. 
Secondly,  a  presumption  will  be  made  that 
there  was  livery  of  seisin  or  a  recovery 
suffered.  An  act  of  parliament  may  be 
presomed — EUridge  v.  Knott  (7),  Lopes  v. 
Andrew  (8),  and  Earl  v.  Baxter  (9).  In 
Temy  d.  ffhHmett  v.  Jonee  {10)  a  recon- 
rtyxDce  was  presumed.  Doe  d.  Fishar  v. 
?rower(ll)  is  very  like  this  case. 

[PATTtsoN,  J. — We  cannot  presume  both 
aa  ottster  and  livery.] 

It  is  enough  if  either  are  presumed.  A 
receipt  of  rent  for  seventy  years  under  an 
agreement  amounts  to  a  disseisin,  and  that 
haj  be  presumed.  Doe  d.  Smith  v.  Pike 
merely  shews  that  long  possession  is  not 
lofficient. 

Montague  Smith,  in  reply.  —  What  is 
called  a  partition,  but  is  rather  in  the  nature 
of  an  exchange,,  cannot  bind  the  heir  in  tail ; 
that  effect  could  only  be  produced  by  a 

U)  2  Bing.  N.C.  49& 

(4)  3  B.  &  Ad.  738;  a.  c.  1  Law  J.  Rep.  (n.8.) 
K.B.  105. 

{^)  S  Barr.  2604. 
(«)  1  East,  668. 

(7)  Cowpi  214. 

(8)  3  Mill,  k  RyL  329»  n. ;  a.  c.  5  Law  J.  Rep. 

KB.4«. 

^9)2W.BIaek.l228. 

(«0)«Moa&Sco.472. 

(n)Cowp.2l7. 


recovery.  Even  if  a  deed  carrying  out  all 
that  is  contended  for  on  the  other  side  had 
been  executed,  it  could  not  have  affected 
the  entail.  If  that  be  so,  the  only  adverse 
possession  is  since  1818.  Doe  d.  Fisher 
V.  Prosser  is  distinguishable.  There  it  is 
said,  that  adverse  possession  is  evidence  of 
an  ouster,  iand  long  unexplained  possession 
is  evidence  of  adverse  possession ;  but  here 
the  origin  of  the  possession  is  shewn,  and 
the  presumption  of  its  being  adverse  is 
therefore  rebutted.  If  the  Court  were  to 
presume  a  recovery,  it  would  be  going  fur- 
ther than  has  ever  yet  been  done,  and  the 
doctrine  of  presumption  has  been  lately 
much  narrowed — The  Queen  v.  St.  Peter's, 
Exeter  {12). 

\_Crowder  referred  to  Read  v.  Brookman 
(13),  where  Buller,  J.  said,  a  recovery  might 
be  presumed.] 

That  was  simply  a  reference  to  a  MS. 
case :  no  such  point  appears  in  any  reported 
decision.  Besides,  a  presumption  can  only 
be  made  consistently  with  the  agreement,  and 
no  recovery  was  ever  contemplated  by  it. 

[WiouTMAN,  J. — Why  is  the  possession 
not  adverse  during  the  mother's  life  ?  She 
is  no  party  to  the  agreement.] 

She  adopted  and  acted  upon  it,  and  is 
bound  by  it  in  equity,  as  she  must  have 
known  of  it :  after  her  husband's  death  she 
finds  another  in  possession  of  the  estate, 
and  acquiesces  in  it. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  (14)  was  now 
(May  13)  delivered  by — 

Lord  Dsnman,  C.J.  —  This  case  was 
tried  before  the  statute  3  &  4  Will.  4.  c.  27. 
was  passed ;  therefore  the  old  doctrine  as  to 
adverse  possession  will  apply  to  it.  The 
case  shews  that  three  femaJes  being  co- 
parceners in  tail,  two  of  them  suffered  re- 
coveries of  their  shares,  but  the  third  did 
not.  The  lessor  of  the  plaintiff  is  the  heir 
in  tail  of  that  third  female.  All  married, 
and  their  husbands  in  the  year  1759 
entered  into  an  agreement  to  make  partition 
of  the  lands  in  coparcenery  as  well  as  of 
other  lands,  part  leasehold,  part  freehold  ; 

(12)  12  Ad.&  El.  512;  B.  o.  9  Law  J.  Rep.(N.8.) 
Q.B.  308. 

(13)  3  Term  Rep.  161. 

(14)  Lord  Denman,  C.J.,  Patteson,  J.p  Wight- 
man,  J.  and  Erie,  J. 
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the  leasehold  having  been  deyised  by  the 
same  will  which  created  the  estates  tail, 
and  the  freehold  not  being  comprised  in  the 
will.  The  agreement  provided  for  a  deed 
of  partition,  but  for  nothing  more.  No  deed 
was  proved  to  have  been  executed.  The 
lands  have  been  held  according  to  that 
agreement  for  partition  from  the  date  of  it 
till  this  action.  Those  in  dispute  have  been 
held  by  the  husband  of  one  of  the  women 
who  suffered  a  recovery,  and  those  who 
have  taken  under  him  and  her,  and  the 
lessor  of  the  plaintiff  claimed  one-third  of 
them,  on  the  ground  that  the  estate  tail  in 
that  one-third  had  not  been  destroyed,  and 
he  brought  his  action  within  twenty  years 
after  the  death  of  the  third  woman,  who 
did  not  suffer  a  recovery.  The  possession 
was  plainly  under  the  agreement,  and  not 
adverse ;  but  we  are  asked  to  presume  that 
something  has  occurred  to  destroy  the  estate 
tail.  That  something  must  be  either  a 
recovery  or  a  fine.  Now,  assuming  that 
such  a  presumption  might  be  made  from 
the  mere  fact  of  long  possession,  if  not 
accounted  for  by  facts  actually  proved,  we 
do  not  feel  ourselves  at  liberty  to  make  it, 
when  the  possession  is  so  accounted  for. 
The  most  that  we  could  do  would  be  to 
presume  that  everything  contemplated  by 
the  agreement  for  partition  had  been  done ; 
but  if  we  make  that  presumption,  the  lessor 
of  the  plaintiff  will  not  be  affected  by  it, 
because  all  that  was  contemplated  was  a 
deed,  and  that  deed,  if  executed,  would  not 
have  barred  the  estate  tail. 

We  cannot,  therefore,  find  any  legal 
principle  upon  which  we  can  say  that  this 
lessor  of  the  plaintiff  is  not  entitled  to 
recover,  and  our  judgment  must  be  in  his 
favour. 

Judgment  for  the  plaintiff. 


1847.  ^ 
Nov.  11.  ( 

1848.  ( 
Feb.  26.  J 


THE  QUEEN  V.  THE  JUSTICES  OF 
THE  COUNTr  OP  WILTS. 


Rate — County  Rate  —  Borough — Juris^ 
diction  of  County  Justices — Municipal  Cor- 
porations  Act. 

Before  the  passing  of  the  Municipal  Cor- 
porations  Act^  5  4*  6  Will,  4.  c.  76,  the 
borof*gh  of  Marlborough  was  a  place  with  a 


separate  jurisdiction,  derived  from  charter, 
and  also  a  place  which,  before  the  statute 
55  Geo.  3.  c.  51,  was  subject  to  rates  in  the 
nature  of  county  rates,  imposed  by  its  own 
Justices,  and  therefore,  by  section  1  of  that 
statute,  exempt  from  county  rates.  After 
the  passing  of  the  b  ^6  WUl.  4.  c.  76, 
the  borough,  which  was  in  Schedule  B. 
of  that  act,  had  no  grant  of  a  separate 
Court  of  Quarter  Sessions ;  but  the  Justices 
of  the  borough  had  acted  in  some  criminal 
matters  concurrently  with  the  county  Justices, 
and  the  town  council  had  maintained  a  gaol 
and  repaired  a  bridge,  and  made  a  contract 
with  the  county  for  the  maintenance  of  pri^^ 
soners : — Held,  that  the  borough  was,  under 
the  provisions  of  the  statute  last  mentioned, 
liable  to  be  assessed  to  the  county  rate  by 
the  county  Justices. 

[For  the  report  of  the  above  ease,  see 
17  Law  J.  Rep.  (n.s.)  M.C.  p.  106.] 


1847.     \ 
Dec.  7.    J 


U*EWEN  V.  WOODS  AND 
ANOTHER. 


Money  had  and  received — Principal  and 
Agent — Vendor  and  Purchaser — Railway 
Shares — Scrip, 

The  defendants  purchased  in  their  own 
names  railway  scrip  for  the  plaintiff,  de- 
liverable on  the  29th  August,  for  148/.  lOx., 
which  sum  the  plaintiff  paid  the  defen- 
dants on  the  26th  August.  On  the  22nd 
August  the  railway  company  called  in  the 
scrip  for  registration,  and  the  share  eerii^ 
ficates  were  not  delivered  until  December, 
and  in  the  mean  time  a  call  was  made  in 
respect  of  the  shares,  which  was  paid  by  the 
holder.  The  plaintiff  having  repudiated 
the  shares,  the  defendant  declined  to  take 
them  from  the  holder,  and  they  were  sold  at 
a  loss  exceeding  the  148/.    ]0«.,  and  the 

defendants  paid  such  loss  to  the  holder  : 

Held,  that  they  being  liable  to  the  original 
holder  for  such  loss,  and  the  plaintiff  not 
having  supplied  funds  to  meet  the  call,  an 
action  for  money  had  and  received  could  not 
be  maintained  by  him  against  the  defen-^ 
dantsfor  the  148/.  \0s. 

Assumpsit  for  money  had  and  received . 

Plea — Non  assumpsit. 

At  the  trial,  before  Cresswell,  J.,  at  the 
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Lirerpoo!  Summer  Assizes,  1846,  a  verdict 

vu  found  for  the  plaintiff,  damages  1481. 

lOi.,  leave  being  reserved  to  the  defendant 

to  move  to  enter  a  nonsuit. 
The  facts  are  fully  stated  in  the  judgment 

oftheConrt. 
Martin  and  Cowling  shewed  cause,  and 

relied  on  Fletcher  y,  Marshall  (1). 
Knowks  and  Crompion,  in  support  of  the 

ra]e.— Money  had  and  received  will  not  lie 
under  the  circumstances  of  this  case,  as  the 

defendants  have,  according  to  the  usage  of 
tnde,  made  a  contract  in  their  own  names,  by 
vfaich  they  are  personally  bound.  A  principal, 
who  has  sent  money  to  his  agent  to  pay  to 
a  third  party,  may  undoubtedly  stop  it ; 
but  that  must  be  subject  to  this  limitation, 
namely,  that  the  agent  has  not  done  any- 
thing to  render  himself  personally  liable  to 
the  third  party  in  consequence  of  the  order 
of  his  principal  —  Sutton  v.    Tatham  {2). 
The  order  here  was  to  buy  "  shares,"  not 
"  scrip."    The  agent  buys  in  the  shape  of 
"  serip" :  when  the  scrip  is  called  in,  a  trans- 
fer cannot  be  made,  unless  the  call  made 
smce  the  purchase  is  paid.     The  shares  are 
BOW  liable  to  a  call.     Fletcher  v.  Marshall 
proceeded  on  the  ground  that  the  plaintiffs 
conntennanded  the  purchase  before  the  scrip 
vas  delivered. 

Cur,  adv.  vult. 

Lord  Denman,  C.J.  now  delivered 
the  judgment  of  the  Court  (8). — This  was 
t  nde  to  enter  a  nonsuit,  on  the  ground 
that  upon  the  facts,  the  action  for  money 
had  and  received  could  not  be  sustained. 
The  defendants,  who  were  sharebrokers  in 
partnership  at  Liverpool,  had  bought  for 
the  phuntiff  on  the  14th  of  August,  in 
pnnoance  of  instructions  from  him,  thirty 
Lhnerick  and  Waterford  scrip  shares  to  be 
delivered  on  the  next  account  day,  which 
v«B  to  be  on  the  29th  of  August,  at  the 
pnce,  inclading  their  commission,  of  1481. 
^Of*  This  sum  the  plaintiff  transmitted  to 
the  defendants  on  the  26th  of  August  by 
letter,  and  requested  them  to  acknowledge 
the  receipt,  and  at  the  same  time  to  forward 

I)  \i  Hot.  &  Welt.  75d. 

(2)  10  Ad.  &  £L  27 ;  s.  e.  8  Law  J.  Rap.  (n.8.) 
Qli.210. 

(3]  BeAsre  Lord  Denman,  C.J.,  Patteson,  J., 
Coieridge,  J.,  mod  Erie,  J. 


to  him  the  scrip.  On  the  22nd  of  August 
the  railway  company  had  called  in  the  scrip 
for  registration,  which  made  a  delivery  to, 
or  by,  the  defendants  impossible.  Upon 
registration  the  scrip  is  turned  into  shares, 
and  re-issues  in  the  form  of  sealed  certifi- 
cates, which  are  transferable  only  by  deed. 
The  registration  and  re-issuing  were  not  com- 
pleted till  the  middle  of  December,  and  in 
the  mean  time  the  company  had  made  a  call 
of  61,  per  share,  which  was  necessarily  paid 
by  the  party  selling  to  the  defendants,  and 
he  presented  the  shares  to  them,  with  the 
additional  demand  for  the  call.  The  plaintiff 
repudiating  the  transaction,  they  declined  to 
accept,  and  the  shares  were  resold  at  a  loss 
of  226/.,  which  the  defendants  paid  to  the 
original  seller.  The  action  is  brought  to 
recover  the  148Z.  105. 

From  the  correspondence  put  in  it  appeared 
that  the  plaintiff  was  apprised  in  due  time  of 
the  scrip  having  been  called  in,  and  the  call 
made ;  and  also  that  the  call  must  be  repaid 
to  the  seller  before  the  certificates  would  be 
delivered.  From  the  same  correspondence 
and  the  evidence,  we  think  it  must  be  taken 
that  the  defendants  purchased  in  their  own 
names,  and  were  themselves  personally  re- 
sponsible to  the  sellers.  The  money,  there- 
fore, was  transmitted  to  the  defendants  to 
enable  them  to  meet  the  liability  which 
they  had  incurred  at  the  request  of  the 
plaintiff,  and  on  his  account.  It  was,  there- 
fore, not  received,  in  the  first  instance,  to 
his  use.  But  it  was  urged,  that  the  defen- 
dants by  their  own  misconduct  had  produced 
a  failure  of  the  consideration  for  which  the 
money  was  originally  sent;  and  this  mis- 
conduct was  said  to  consist  in  their  having 
of  their  own  wrong  given  time  to  the  seller 
for  the  delivery  of  the  scrip,  which  by  the 
contract  was  to  be  delivered  as  such  on  the 
29th  of  August,  and  all  the  consequences 
which  followed  were  owing  to  circumstances 
over  which  neither  party  had  any  controul ; 
and  there  is  abundant  evidence  that  the 
plaintiff  was  aware  of  those  circumstances 
and  understood  the  contract  made  to  be 
subject  to  them.  The  reasonable  interpre- 
tation of  the  contract  is,  that  it  was  for 
delivery  of  scrip  on  the  29th  of  August,  if 
not  then  called  in,  otherwise  of  share 
certificates  as  soOn  as  they  should  be  re- 
issued.    Accordingly,  if  the  plaintiff  had 
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enabled  them  to  pay  for  the  shares  when 
issued,  by  supplying  funds  to  meet  the  call 
with  which  they  had  become  saddled  in  the 
mean  time,  the  defendants  must  have  applied 
the  money  received  for  that  purpose,  and  if 
they  had  neglected,  it  would  /have  become 
money  in  their  hands  to  the  plaintiff's  use. 
But  he  has  wrongfully  neglected  to  do  so  : 
and  they  have  been  compelled  to  add  their 
own  money  to  his  in  order  to  fulfil  their 
contract ;  for  the  reselling  of  the  shares  on 
their  account  by  the  original  seller  and  their 
payment  of  the  loss  is  only  another  mode  of 
so  doing. 

Upon  these  facts,  we  think  the  action 
not  maintainable,  and  that  the  rule  must 
be  absolute. 

Rule  absolute. 


1848.     \ 
pril  18.  J 


THE  QUEEN  9.  VICKERY. 


April 

Overseer  —  Crown  Office  Subpoena  — 
Obligation  to  be  sworn  and  give  Evidence — 
Attachment — Justice  of  Quorum — Jurisdic- 
tion— Presumption, 

It  is  no  objection  to  granting  an  attach" 
ment  against  a  party  for  disobeying  a  Crown 
Office  subpoena^  requiring  him  to  appear 
before  JustieeSf  to  testify,  8^c,  concern- 
ing the  place  of  the  last  legai  settlement  of 
A,  B,  ^c,  that  it  is  not  stated  in  the  sub- 
poena  or  shewn  by  the  affidavits  that  one  of 
the  Justices  was  of  the  quorum. 

An  overseer  is,  since  the  gtaiute  S  ^  4 
Vict,  c.  26,  compellable  as  well  as  competent 
to  give  evidence  in  proceedings  before  Jus- 
tices touching  the  reliefer  removalof  the  poor. 

[For  the  report  of  the  above  case,  see 
17  Law  J.  Rep.  (n.s.)  M.C.  p.  129.] 


Bail  Court.  ^ 

1848     V  THE  QUEEN  V.   HENRY  BROOME 
M    IS      \  ^^^  ^^^^   BROOME. 

Error,  Writ  of — Quashing  under  8^9 
Vict.  c.  68.  s.  b— Affidavit, 

Under  8  4$*  9  Vict,  c.  68.  s.  5.  it  is  not 
necessary  to  rule  the  defendants  to  assign 
errors,  previous  to  a  motion  to  quash  the  writ 
of  error  for  delay  in  the  prosecution  thereof. 


The  affidavit  on  which  such  a  motion 
was  made  stated,  that  since  the  filing  of  the 
writ  of  error  "  no  process  or  other  proceeding 
has  been  had  or  taken  by  or  on  behalf  of 
the  said  defendants  to  prosecute  the  same" : 
— Held,  a  sufficient  statement  that  error  had 
not  been  assigned. 

In  this  case  the  defendants  had  been  found 
guilty  of  a  misdemeanour  at  the  Oxford 
Spring  Assizes,  1847,  and  in  the  Easter 
term  following  a  writ  of  error  was  sued  out, 
and  they  were  admitted  to  bail,  under  the 
8  &  9  Vict.  c.  68.  They  had  not  been  ruled 
to  assign  errors,  and  it  did  not  appear  that 
any  step  had  been  taken  by  either  side. 

On  a  former  day  in  this  term  a  role  had 
been  obtained  calling  upon  the  defendants 
to  shew  cause  why  the  writ  of  error  should 
not  be  quashed,  and  why  their  recognizances 
should  not  be  forfeited.  The  affidavit  stated 
that  since  the  issuing  and  filing  of  the  writ 
of  error  "  no  process  or  other  proceeding  has 
been  had  or  taken  by  or  on  behalf  of  the 
said  defendants  to  prosecute  the  same  'HO* 

Butt  (who  appeared  for  John  Broome) 
now  (May  1)  shewed  cause.— *The  affidavit 
upon  which  this  rule  was  granted  is  in- 
sufficient. It  does  not  state  who  the  pro- 
secutor is,  or  that  he  makes  this  motion, 
or  that  the  writ  of  error  issued  out  of  this 
Court.  Further,  it  does  not  state  positively 
that  errors  have  not  been  assigned,  or  that 
the  defendants  have  been  ruled  to  assign 
errors. 

PhiUimore,  in  support  of  the  mle. — 
Under  the  5th  section  of  the  8  &  9  Vict, 
c.  68,  it  is  sufficient  to  satisfy  the  Court 
that  the  party  has  neglected  to  proseeate  his 
writ  of  error,  and  the  prosecutor  is  not 
bound  to  urge  them  forward.  There  is 
clearly  wilfiil  delay  here,  for  the  defendants 
have  not  attempted  to  account  for  it  by  any 
affidavit. 

Cur.  adv,  9uii. 

( 1)  Th«  8  &  0  Viot  c.  68.  i.  5.  entots,  'That  if  the 
Court  in  wbich  any  sadi  writ  of  error  aluJl  be  pend- 
ing, shall,  upon  motion  io  that  behalf,  decide  that 
the  defendant  or  defendants  by  whom  it  aball  be 
broaght,  has  or  have  wilfully  delayed  or  neglected 
to  prosecute  the  same  with  eiieet,  it  shall  be  lawful 
dor  such  Court  to  order  the  writ  of  error  to  be 
quashed,  and  thereupon  the  defendant  or  d«l«ndaQt« 
who  brought  such  writ  of  error  shall  b«  liable  to 
execution  upon  the  judgment.'* 
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The  following  judgment  was  now  (May  5) 
delivered  by — 

CoLKRiOGK,  J. — Cause  was  shewn  in  this 
cue  against  a  rule  for  quashing  the  writ  of 
error  of  the  defendants,  and  estreating  their 
reeognixancea,  on  the  ground  that  they  had 
wilfoUy  delayed  to  proceed.     No  affidavits 
in  answer  were  filed,  but  objections  of  a 
technical  nature  were  relied  on,  which  are 
hardly  wortii  mentioning,  except  two ;  the 
«e  Uiat  the  affidavit  does  not  state  that 
enon  had  not  been  assigned,  and  the  other 
thtt  the  defendants  ought  to  have  been  ruled 
ID  assign.     I  think  that  although  the  affi- 
daTit  it  in  general  terms,  it  is  sufficient  to 
call  upon  the  other  ride  for  an  answer.    The 
kngoage  is,  that  no  process  or  other  pro- 
oeedmg  has  been  taken  to  prosecute  the 
writ,  and  I  think  that  is  sufficient.     Then 
it  is  said  that  the  defendants  ought  to  have 
heeo  ruled  to  assign  errors,  as  was  necessary 
hj  the  old  practice ;  and  the  question  is, 
whether  it  is  necessary  under  this  statute. 
Hie  words  of  it  are  so  general  that  I  think 
if  the  Court  are  satisfied  there  has  been 
wilfu]  delay,  they  may  act  upon  that,  and 
tet  aside  the  writ.     The  words  are,  "  that  if 
the  Court  in  which  any  such  writ  of  error 
ihall  be  pending  shall,  upon  motion  in  that 
hehalf,  decide  that  the  defendant  or  defen- 
dants by  whom  it  shall  be  brought,  has  or 
hsTe  wilfiiDy  delayed  or  neglected  to  pro- 
xeote  the   same  with  effect,  it  shall  be 
liwfdl  for  such  Court  to  order  the  writ  of 
mot  to  be  quashed."     It  seems  to  me  that 
those  words  are  large  enough  to  include 
^  present  ease,  and  that  I  ought  to  take 
it  that  there  has  been  wilful  delay.     The 
writ  of  error  will,  therefore,   be  quashed, 
ud  the  recognizances  estreated. 

Rule  absolute  (2). 


1848.      1   TBB    QXTEZS    V.   THE   IKHABIT- 

May  5.   )  ants  of  colerne. 

Poor  Law — Removal — Notice  of  Charge^ 
eiiliiy — Majority  of  Parish  Officers, 

A  aofiee  of  ehargeahiUty^  signed  by  three 
«f€ffleeri,  subscrilnng  themselves  as  such,  is 

(2)  Sm  Geatv.  Catts.  ante,  p.  65,  aa  to  tbemetn- 
13^  of  the  words  *'  without  delay"  in  a  replevin 

Nrw  SatiEs,  XVII.— aB. 


prima  facie  a  good  noticCf  though  it  does  not 
purport  to  come  from  a  majority  of  the  parish 
officers. 

Whether  the  parish  officers  sending  such 
notice  do  or  do  not  constitute  the  majority  ^ 
is  matter  of  evidence, 

[For  the  report  of  the  above  case,  see 
17  Law  J.  Rep.  (n.s.)  M.C.  p.  121.] 


SIMMS  AND  WIFE  V, 

HENDERSON. 

HENDERSON  V,   HENDERSON. 


1847. 
Dec.  6. 

1848. 

Jan.  12; 

May  9. 

Witness,  Commission  to  examine — Return 
— Decree  of  Foreign  Court — Pleading  — 
Attorney  and  Solicitor — Authority  to  defend 
Suit — Amended  Bill, 

A  Judge's  order  directed  a  commission  to 
issue  for  the  examination  of  witnesses  at 
Newfoundland,     The   commission   directed 
the  Commissioners  to  summon  the  witnesses 
at  a  certain  place,  to  be  appointed  by  them 
for  that  purpose,  in  Newfoundland,  and  then 
and  there  examine  them  apart,  viva  voce, 
and  directed  the  commission  and  depositions 
to  be  returned  sealed  up.     It  was  proved 
that  papers,  in  the  handwriting  of  the  Com* 
missioners,  and  sealed  up,  purporting  to  be 
a  return  of  the  commission,  were  delivered 
at  the  Master's  office ;  but  no  evidence  was 
given  by  whom  they  were  brought,  or  that 
they  were  in  the  same  state  as  when  delivered 
by  the   Commissioners,      The    c<mmiss%on 
returned  was  identified  as  thai  issued.    Ine 
examinations  of  the  witnesses  did  not  on  tne 
face  of  them  purport  to  be  taken  apart  :— 
Held,  first,  that  the  commission   snffictenuy 
provided  for  the  time,  place,   and  «»«^"^ 
of  examining  the  witnesses.      'STecondly ,  »n« 
there  was  due  proof  of  the  return-       ^  ..*!..«« 
that  it  must  be  presumed  that  the  wUtvc«» 
were  examined  apart,  decf  c« 

The  declaration  was  in  debt  ^**y^g   ^lea 
of  the  Supreme    Court  of  N'-      ^^^ct  oj  ft* 
aUeged  that  the  decree  was  in  ^fjK^  thereof 
amended  bill,  and  that  before  .-^^^iction  oj 
the  defendant  was  out  of  the  ^**   ^      ^^d  was 
the  said  Court,  and  so  coni***^^^'  said  btU, 
never  served  with  a  copy  of  *  ecilUng  <>^ 

nor  had  notice  of   any  pro^^^-^dl  *^»^  '^^ 
him  to  answer    the   said  bU^» 
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proceedings  were  taken  in  his  absence  and 
ex  parte.  Replication,  that  at  the  com- 
mencement of  the  suit  the  defendant  teas 
within  the  jurisdiction  of  the  said  Court,  and 
was  duly  served  with  process  in  respect  of 
the  original  bill  in  the  said  suit,  and  appeared 
and  appointed  H.  E,  attorney  for  him  in  the 
suit,  and  H,  E.  accordingly  became  and  was 
the  attorney  of  the  defendant,  and  authorized 
to  conduct  his  defence  in  the  suit,  and  that 
while  he  was  such  attorney,  and  so  autho» 
rized,  he  had  notice  of  the  amended  bill. 
The  rejoinder  traversed  that  H,  E.  had 
notice  of  the  amended  bill,  modo  et  formll, 
on  which  issue  was  joined : — Held,  that  the 
defendant  by  this  traverse  admitted  that 
H.  E,  had  such  an  authority  as  would 
render  the  replication  good,  viz,,  that  he  was 
authorized  to  act  as  attorney  as  well  in  re- 
spect of  the  amended  as  of  the  original  bill. 
Held,  also,  that  such  authority  given  by 
the  defendant  about  to  leave  the  jurisdiction 
would  support  the  decree. 

Debt  upon  a  decree  of  the  Supreme  Court 
of  Newfoundland. 

Fifth  plea,  that  the  said  decree  was  made 
in  respect  of  the  matters  stated  in  a  certain 
amended  bill  filed  in  the  said  court,  and 
that  before  and  at  the  time  of  the  filing  of 
the  said  amended  bill  the  defendant  was  and 
thence  hitherto  hath  been  and  still  is  out 
of,  and  resident  out  of,  the  jurisdiction  of 
the  said  Court,  and  that  he  was  never  served 
with  any  copy  of  the  said  bill,  and  never 
had  notice  of  any  process  calling  upon  him 
to  answer  the  said  bill,  and  that  the  pro- 
ceedings in  the  said  court  towards,  and  in, 
making  the  said  decree  were  proceedings 
had  and  taken  in  his  absence,  and  ex  parte. 
Verification. 

Replication  to  the  fifth  plea,  that  at  the 
time  of  the  commencement  of  the  said  suit, 
wherein  the  said  decree  was  pronounced  and 
made,  to  wit,  on  &c.,  the  defendant  was  within 
the  jurisdiction  of  the  said  Court,  and  then 
and  whilst  he  was  within  the  said  jurisdiction 
was'  duly  served  with  and  had  notice  of  pro- 
cess sued  forth  of  the  said  Court  by  which 
the  said  decree  was  pronounced  and  made, 
calling  upon  the  defendant  to  answer  a  cer- 
tain original  bill  of  complaint  in  the  said 
suit  which  had  been  then  filed  in  the  said 
court,  and  was  the  bill  which  was  afterwards 
amended  as  in  the  said  plea,  and  hereinafter 


alleged,  and  which  said  original  bill  of  com- 
plaint was  the  first  proceeding  in  the  said 
suit;    that  the  defendant  did  afterwards, 
long  before  the  making  of  the  said  decree 
and  while  he  was  within  the  said  jurisdic- 
tion, to  wit,  on  &c.,  appear  in  the  said 
court,  and  did  then  appoint  one  H.   A. 
Emerson,  an  attorney  of  the  said  court,  to 
be  the  attorney  for  him,  the  defendant,  in 
the  said  suit,  and  the  said  H.  A.  Emerson 
then  accordingly  became  and  was  the  attor- 
ney of  the  defendant,  and  authorized  to 
conduct  his  defence  in  the  said  suit;  and 
the  said  H.  A.  Emerson  was  from  thence 
continually,  at  and  during  the  several  times 
hereinafter  mentioned,  and  until  the  making 
of  the  said  decree,  within  the  jurisdiction  of 
the  said  Court ;  that  afterwards,  and  while 
the  said  H.  A.  Emerson  continued  to  be 
and  was  such  attorney  for  the  defendant, 
and  so  authorized   as  aforesaid   the   said 
original  bill  was  amended,  and  the   said 
amended  bill  filed  by  leave  of  the  said  Court 
after  hearing  counsel  on  behalf  of  the  defen- 
dant ;  that  after  the  filing  of  the  said  amended 
bill  in  the  said  plea  mentioned,  and  a  rea- 
sonable time  before  the  making  and  pro- 
nouncing the   said  decree,  and  while  the 
said  H.  A.  Emerson  continued  to  be  and 
was  such  attorney,  and  so  authorized ,  to 
wit,  on  &c.,  the  said  H.  A.  Emerson  had 
notice  of  the  said  amended  bill,  and  was 
then  served  with  process  sued  forth  of  the 
said  Court  in  the  said  cause,  calling  upon 
the  defendant  to  answer  the  said  amended 
bill,  and  such  proceeding^  were  thereupon 
had  that  afterwards,   to  wit,  on  &c.,   the 
said  decree  was  so  made  in  and  by  the  said 
Supreme  Court  of  Newfoundland,  in  manner 
and  form  as  in  the  declaration  in  that  bebalf 
is  alleged.     Verification. 

Rejoinder,  that  the  said  H.  A.  Emerson 
had  not  notice  of  the  said  amended  bill 
modo  etformd.     Issue  thereon. 

After  issue  joined  the  following  order  ^v^as 
made  by  Lord  Denman,  C,J. : — 

"  Simms  and  wife  v.  Henderson  and  //efs« 
derson  v.  Henderson. — Upon  hearings  &c. 
and  by  consent,  I  do  order  that  a  commissioiv 
in  the  first-mentioned  cause  issue,  directed  to 
four  Commissioners,  two  thereof  to  be  named 
by  the  plaintiffs  and  two  by  the  defend  a.iit, 
to  take  evidence  by  examination  of  Edinrard  ' 
Mortimer,  .Archibald  James   Bayley,     ATk^ ! 
others,  as  witnesses  on  the  plaintiffs'  hotialf 
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riM  wee^  at  Newfoundland,  before  such 
CommiBsionen  or  any  two  or  more  of  theno, 
retainable  on  or  before  the  last  day  of 
Trinity  term  next,  or  within  such  further 
time  u  any  Judge  may  order.     And  I  fur- 
ther order  that  the  defendant's  attomies  or 
agents  shall  give  to  the  plaintiffs'  agents, 
within  two  days,  the  names  and  descriptions 
of  two  Commissioners  residing  at  St  John's, 
Newfoundland,  on  the  part  of  the  defen- 
dant, to  be    named  in  such  commission 
with  the  Commissioners  to  be  named  on  the 
plaintiffs'  behalf;  and  that  in  default  of  their 
80  doing,  a  commission  in  the  said  first- 
mentioned  cause   shall  issue,  directed   to 
three  Commissioners  to  be  named  on  the 
part  of  the  plaintiffs,  to  be  executed  by 
them,  or  any  two  of  them,  returnable  as 
aforesaid.     And   I  further  order  that  the 
Slid  commission,  and  the  depositions  taken 
thereunder,  shall  be  returned  to  the  office 
of  the  Master  of  this  court,  to  be  received 
in  evidence  on  the  trial  of  the  said  first- 
mentioned  cause,  saving  all  just  exceptions. 
And   I  further  order  that  the  plaintiffs' 
attomies  or  agents  shall  give  a  copy  of  the 
laid  commission    to   the  said   defendant's 
attoroies  two  days  before  it  be  sent  out, 
with  notice  by  what  mail  or  other  convey- 
ance it  shall  be  sent  out.     And  I  further 
order  that  the  commission  to  be  issued  in 
the  said  ffrst-mentioned  cause,  and  the  de- 
positions to  be  taken  thereunder,  shall  also 
he  received  in  evidence   in   the  secondly 
^ve  mentioned  cause,  wherein  Elizabeth 
Henderson  is  plaintiff,  and  the  now  defen- 
dant is  defendant,  as  if  the  same  respectively 
had  been  issued  and  taken  in  the  said  last- 
iD«ntk»ned  cause,  subject  to  the  like  excep- 
tions as  are  reserved  by  this  order.     And 
that  in  the  mean  time  all  further  proceed- 
ings in  both  the  said  actions  be  stayed." 

In  pursuance  of  this  order  the  plaintiffs 
hsaed  the  following  commission,  which  (the 
defendant  having  neglected  to  name  Com- 
loissionerB  on  his  part)  was  directed  to  the 
CoDomissioners  nominated  by  the  plaintiffs 
only: — 

"  Victoiia,  &c.— To  Hugh  W.  Hoyles, 
E^.,  Peter  W.  Carter,  Esq.,  and  Robert 
Prowse,  notary  public,  all  of  St.  John's, 
in  the  island  of  Newfoundland,  greeting.— 
Know  ye  that  we,  in  confidence  of  your 
pnidence  and  fidelity,  have  appointed  you, 
<&d  by  these  presents  do  give  unto  you, 


any  two  or  more  of  you,  full  power  and 
authority  diligently  to  examine,  vivd  voce, 
and  by  examination  and  cross-examination, 
vivd  voce,  as  hereinafter  mentioned,  Edward 
Mortimer,   Archibald  James  Bayley,   and 
others,  the  vdtnesses  on  the  part  of  Charles 
Simms  and  Joanna  Charlotte  his  wife,  the 
plaintifis  in  an  action  of  debt,  now  depend- 
ing between  them  and  one  Bethel  Hender- 
son, in  our  court  before  us  at  Westminster. 
And  therefore  we  command  you,  any  two 
or  more  of  you,  that,  at  a  certain  day  and 
place,  or  certain  days  and  places,   to  be 
appointed  by  you  for  that  purpose,  you  cause 
the  said  witnesses  to  come  before  you  in 
Newfoundland,  and  then  and  there  examine 
each  of  them  the  said  witnesses  apart  on 
their  respective  corporal  oaths  first  taken 
before  any  two  or  more  of  you,  according 
to  the  form  of  their  several  religions,  or  in 
the  case  of  any  such  witnesses  being  of  the 
sect  of  people  commonly  called  Quakers, 
then  upon  the  solemn  affirmation  of  such 
last-mentioned  witnesses,  and  that  you  do 
permit  the  said  plaintiffs  and  defendant, 
respectively,   by  themselves,  or  by   their 
respective  counsel  or  attomies,  to  examine 
and  cross-examine  the  said  witnesses,  be- 
fore you  or  any   two  of  you,   vivd  voce, 
and  that  you  do  reduce  the  said  examina- 
tion, so  taken  before  you,  into  writing,  on 
paper  or  parchment ;  and  when  you  shall 
have  so  taken  them,  you  are  to  send  tlie 
same  on  or  before  the  last  day  of  Trinity 
term  next,  or  such  further  time   as  any 
Judge  of  our  superior  courts  of  law  at  West- 
minster shall  direct,  to  our  said  Court  before 
us  at  Westminster,  closed  up  under  your 
seals,  or  the  seals  of  any  two  or  more  of  you, 
distinctly  and  plainly  set  together,  vviib  tlw 
several  questions  proposed  by  you  on  beVial 
of  the  said  parties,  their  respective  co^i^^^^  °* 
attomies,  and  the  answers  to  such  Q^®^^^^^^^ 
and  this  writ  to  be  filed  of  record.   ^^  ^^^ 
office  of  the  Masters  of  the  same  ^o^^^*^^^  oi 
we  further  command  you  and  eve'f  y  ^^^t.  ^ 
you,  that  before  you  act  in  or  be  P*^^^^^t»e9* 
the  swearing  or  examining  of  any   _^vofe  ^^ 
or  witnesses,  you  take  sin  oath  a^^^'-^^t  ^^^ 
Ae  form  of  your  several  religions  *L-^3XV  »s\^ 
will,  according  to  the  best  of  yo^^^ 
knowledge,  truly  and  fSaitbfuUy ,  v^^f^ 
partiality  to  any  or  eitber  of  the  sb:^* 
take  the  examinations  and  deposits 
and  every  witness  and.  witnesae* 
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and  examined  by  virtue  of  this  writ ;  and 
we  give  you,  two  or  more  of  you,  full  power 
and  authority,  jointly  or  severally,  to  admi- 
nister such  oath  to  the  rest,  or  any  other  of 
you.   And  we  further  command  that  all  and 
every  the  clerk  or  clerks  employed  in  taking, 
writing,  and  transcribing,  or  ingrossing  the 
deposition  or  depositions  of  witnesses,  to  be 
examined  by  virtue  hereof,  shall,  before  he 
or  they  be  permitted  to  act  as  clerk  or  clerks 
as  aforesaid,  severally  take  an  oath,  truly, 
faithfully,  and  without  partiality  to  any  or 
either  of  the  parties  in  the  cause,  to  take, 
and  write  down,  transcribe,  and  ingross  the 
depositions  of  all  and  every  witness  and 
witnesses  produced  before  and  examined  by 
you,  the  said  Commissioners,  or  any  two  or 
more  of  you,  as  far  forth  as  he  or  they  is  or 
are  directed  and  employed  by  you  the  said 
Commissioners,  or  any  of  you,  to  take  down, 
write,  or  ingross  the  said  depositions,  which 
oath  any  two  or  more  of  you  are  hereby 
empowered  to  administer  to  such  clerk  or 
clerks,  according  to  the  form  of  his  or  their 
several  religions.     Witness,  Thomas  Lord 
Denman,  at  Westminster,  the  3 1st  day  of 
t)ecember,  in  the  ninth  year  of  our  reign." 
At  the  trial,  before  Lord  Denman,  C.  J.,  at 
the  sittings  in  Middlesex,  after  Michaelmas 
term,  1847t  this  commission  was  offered  in 
evidence  by  the  plaintiffs,  but  was  objected 
to  as  not  being  warranted  by  the  order. 
This  objection  was  overruled,  and  the  com* 
mission  received.     In  order  to  prove  the 
return  to  the  commission,  a  clerk  from  the 
Master's  office  was  called,  who  produced  a 
packet  of  papers,  which  he  stated  he  had 
received,  sealed  up,  from  a  person  who  had 
brought  them  to  the  office,  but  whom  he 
had  never  seen  before  or  since,  and  did  not 
know.     The  plaintiff's  attorney  was  also 
called,  who  identified  the  commission  pro- 
duced  as  that  issued  under  the  order ;  and 
it  was  also  proved  that  the  persons  named 
as  Commissioners  resided  in  Newfoundlandi 
and  tliat  the  handwriting  on  the  papers, 
professing  to  be  the  return,  was  their  hand- 
writing.    It  was  thereupon  objected  that 
no  proper  return  to  the  commission  was 
shewn,  and  that  evidence  should  have  been 
given,  not  only  of  the  identity  of  the  com- 
mission, but  also  that  the  documents  pro** 
duced  were  in  the  same  state  as  when  re- 
ceived from  the  Commissioners.     This  ob- 
jection also  was  overruled.     The  examina- 


tions being  then  put  in  evidenee,  it  did  not 
appear  on  the  face  of  them  that  the  two 
witnesses,  whose  depositions  were  returned, 
had  been  examined  apart,  and  it  was  argued 
that  evidence  ought  to  be  given  that  this  had 
been  done,  but  the  learned  Judge  received 
the  evidence. 

It  was  proved  that  the  defendant  left 
Newfoundland  on  the  20th  of  July  1834, 
and  never  again  returned,  having  previously 
appointed  Emerson  to  act  as  his  attorney  in 
the  suit  then  commenced.     On  the  6th  of 
May  1837  the  amended  bill  was  filed,  at 
which  time  the  defendant  was  resident  oat 
of  the  jurisdiction  of  the  Supreme  Court.  A 
subpoena  to  answer  the  amended  bill  was 
served  upon  Emerson  on  the  5th  of  May 
1837 ;  and  on  the  10th  of  May  an  order  of 
the  Supreme  Court  was  made  directing  the 
defendant  or  his  solicitor  to  appear  on  the 
13th  of  that  month,  to  shew  cause  why  a 
commission  should  not  issue  to  certain  per- 
sons at  Bristol  to  receive  the  defendant's 
answer   to    the  amended  bill.     Emeraoo, 
assuming  to  act  as  the  defendant's  solicitor, 
consulted  to  the  commission  issuing;  on 
the  arrival  of  which  in  England  the  Com- 
missioners gave  notice  of  it  to  the  defendant ; 
but  he  declined  to  put  in  any  answer  to  the 
amended  bill,  and  the  commissioB  waa  in 
consequence  returned  to  Newfoundland  un- 
executed ;  and  a  declaration  beidg  made  of 
the  defendant's  refusal,  proceedings  were 
instituted  in  the  Supreme  Court  to  take  the 
bill  pro  eonfesso,  and  a  final  decree   waa 
accordingly  made.     The  decree  recited  in 
terms  that  the  subpcena  to  answer     the 
amended  bill  had  been  served  upon  Kmer- 
son.     It  was  then  objected  that  these  &cta 
did  not  prove  the  issue  raised  on  the  rejoinder 
to   the  fifth  plea;  and  the  learned  Judg:e 
reserved  leave  to  the  defendant  to  move  to 
enter  a  nonsuit  on  all  the  above  points. 
The  plaintiffs  had  a  verdict  with  10,356/. 
6j.  Sd*  damages. 

Barstow  having  obtained  a  rule  iiMt  for  a 
nonsuit  accordingly,  or  to  arrest  the  jvi^gt* 
ment,  on  the  ground  that  the  decree  appeaxed 
on  the  record  to  be  contrary  to  natural 
justice, — 

Sir  F.  Kelly,  Hugh  Hill  and  £.  JLloyd 
shewed  cause  (Jan.  12.)«— The  first  objection 
is,  that  the  commission  was  not  wairantedL  l>y 
the  order,  as  no  time  or  place  was  name^ » 
and  the  argument  is,  that  additional  artier^ 
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spedfyiag  thew  details  were  requisite.  But 
it  a  diioetioiiary  with  the  Judge  to  insert 
the  dine  tod  place  in  his  order.  The  Judge 
h»  direeted  that  the  evidence  is  to  be  taken 
M  wctt  and  so  the  manner  of  conducting 
tk  examination  is  provided  for.  The  time 
cannot  frequently  be  pointed  out  otherwise 
tbaa  by  providing  for  the  time  of  the  return. 

[Lord  Denman,  C.  J.— *At  present  we 
agree  with  you  on  that  point.] 

Theo,  assuming  the  order  to  warrant  some 
eoamiiuion»  it  is  said  this  commission  is  not 
wamnted  by  it  on  account  of  the  clause  in  it 
that  at  a  certain  day  and  place  to  be  named 
by  the  Commissioners  they  should  exa- 
mine the  witnesses ;  but  those  words  do  not 
give  aoy  greater  power  than  the  Commis- 
flooen  would  have  had  without  them. 
Next,  as  to  examining  the  witnesses  apart : 
it  vill  be  presumed  that  everything  was 
properly  done  till  the  contrary  is  shewn— 
U€Quemyr.Dougla${\\  There  the  return 
to  the  oonmission  being  certified  under  the 
budi  and  seals  of  the  Commissioners  was 
ifiiideotly  proved;  besides,  the  attorney 
identified  the  commission  as  that  set  out, 
&fid  the  handwriting  of  the  Commiisioners 
ns  proved. 

[LoKD  Djbnmah,  C.J. — Ci>x  V.  Newman 
(2)  was  referred  to  on  this  point.] 

Roles  of  courts  of  equity  will  not  affect 
the  practice  under  this  statute*  As  to  the 
so^^estion  that  the  papers  were  not  in  the 
same  state  as  when  delivered  up  by  the 
Commissioners,  there  was  no  erasure  or  any- 
tbisg  to  support  such  an  imputation.  Next, 
tt  U}  proof  of  the  issue  raised  by  the  re* 
joinder  on  the  fifth  plea :  it  is  merely  a  denial 
of  Emerson's  having  notice,  leaving  out  of 
tbe  qnestioB  all  consideration  of  his  being 
vrred  witii  process.  The  fact  that  Emer- 
s>n  eonsented  to  a  commission  issuing  for 
the  purpose  of  taking  the  defendant's  answer, 
is  strong  evidence  of  notice  by  which  the 
piaintiff  is  entitled  to  retain  his  verdict. 
Bat  it  will  be  contended,  on  the  other  side, 
that  Emerson  had  not  authority  to  receive 
sodee  of  tbe  amended  bill,  and  that  there- 
^  technically  there  was  no  notice  at  all  to 
the  defendant :  but  an  amended  bill  is  not  a 
Kw  suit,  but  merely  a  proceeding  in  the 
^Torse  of  the  original  suit  —  jif f(/bn{  oa 

ri)  16  Lew  J.  Rep.  (n.s.)  Q.B.  417. 
(2)  1  Vei.  &  B«a.  168. 


Pleading,  p.  26,  drd  edit.  The  argument 
will  be,  that  at  die  time  when  the  act  esta« 
blishing  the  Court  of  Newfoundland  passed, 
an  amended  bill  required  to  be  served  on 
the  party  himself. 

[The  argument  upon  the  practice  of  the 
Court  of  Chancery  is  omitted,  as  the  judg- 
ment proceeded  on  a  different  ground.  J 

The  replication  states  (and  under  this  tra- 
verse it  must  be  taken  to  be  admitted),  that 
Emerson  was  appointed  by  the  defendant's 
attorney  to  conduct  the  suit  in  which  the 
decree  was  made :  this  it  was  clearly  com- 
petent to  the  defendant  to  do  if  he  chose; 
and  if  so,  Emerson  had  express  authority 
to  receive  service  of  the  amended  bill  as 
well  as  of  the  original  bill. 

Baretow  and  Bagshawe^  in  support  of  the 
rule. — First,  the  order  for  the  commission 
does  not  mention  any  place  in  Newfound-* 
land  where  it  is  to  be  executed ;  this  dis- 
tinguishes the  present  case  from  GreMle  v. 
Stulz  (3).  Time  and  place  must  be  either 
expressly  fixed  by  the  Judge,  or  the  order 
must  contain  a  cUreotion  to  the  Commis* 
sioners  to  fix  time  and  place.  This  being 
a  statutable  authority  must  be  strictly  pur.* 
sued.  Secondly,  there  is  no  sufficient  proof 
that  the  depositions  returned  are  those  taken 
under  the  commission.  In  Chancery  the 
invariable  practice  is  for  the  Commissioners 
to  deliver  the  return  sealed  up  to  the  mes- 
senger, who  brings  it  to  the  court,  and  makes 
oath  Uiat  it  is  in  the  same  state  as  when 
handed  to  him.  The  same  evidence  should 
have  been  given  here.  Next,  the  return  is 
perfectly  silent  as  to  the  examination  of  the 
witnesses  having  taken  place  apart.  It 
cannot  therefore  be  assumed  to  have  been 
done.  Then  the  issue  raised  on  the  fUth 
plea  was  not  proved  by  the  evidence. 

[Ehle,  J. — Is  not  the  issue  only  whether 
Emerson  had  notice?  How  can  he  be  said 
not  to  have  had  notice  when  he  consents  to 
a  commission  being  sent  out?] 

It  does  not  appear  at  what  time  he  so 
consented. 

[E&LE,  J. — It  must  be  taken,  on  the 
whole  evidence,  that  it  was  after  the  biU 
was  amended.] 

Then  Emerson 'had  no  authority  to  receive 
process  or  appear  to  the  amended  bill.  It 
is  quite  contrary  to  the  practice  in  Chan- 

(8)  17  Uw  J.  Rep.(K.B.)  Q.B.  14. 
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eery  to  treat  the  sdicitor,  who  has  appeared 
to  an  original  bill,  as  having  authority  to 
accept  process  under  the  amended  bill. 
The  only  answer  here  has  been  to  the 
original  hill,  and  the  process  which  then 
issued  will  not  extend  to  the  amended  bill. 
Roberts  v.  Worsley  is  recognized  by  Smith 
V.  the  Hibernian  Mining  Company  {5)  and 
Murray  v.  Vissart  (6). 

Cur,  adv.  vuU, 

The  judgment  of  the  Court  was  now 
(May  9)  delivered  by — 

Lord  Denman,  C.J.  —  In  this  casCi  a 
rule  for  a  new  txial  was  moved  for  upon 
objections  to  the  commission  for  examining 
witnesses.  But  it  appears  to  us,  that  the 
place,  the  time,  and  the  manner  of  examin* 
ing  witnesses  was  regularly  provided  for, 
as  they  were  to  be  examined  vivd  voce  at 
Newfoundland,  before  the  return  day  of  the 
commission.  It  is  to  be  presumed  that 
they  were  examined  sgpart,  as  the  depo- 
sitions purport  to  contain  separate  exam- 
inations, and  there  is  no  reason  for  sup- 
posing that  they  were  examined  together; 
and  &e  presumption  is,  that  the  Commis- 
sioners did  their  duty.  There  was  more 
than  sufficient  proof  of  the  due  return  of 
the  commission.  The  defendant  has  further 
objected,  that  judgment  ought  not  to  be 
given  for  the  plaintiffs,  by  reason  of  the  facts 
appearing  on  the  fifth  issue.  The  declara- 
tion alleged  a  regular  decree.  The  fifth 
plea  alleges,  that  the  decree  was  made  in 
respect  of  an  amended  bill,  and  that  before 
the  filing  thereof  the  defendant  was  out  of 
the  jurisdiction  of  the  court,  and  has  so 
continued;  that  he  was  not  served  with  a 
copy  of  the  said  bill,  and  had  no  notice  of 
any  process  therein,  and  that  the  proceed- 
ings were  taken  in  his  absence  and  ex  parte. 

The  replication  thereto  alleges,  that  at 
the  commencement  of  the  suit  the  defendant 
was  within  the  jurisdiction,  and  was  duly 
served  with  process  in  respect  of  the  original 
bill  in  the  suit,  and  appeared  and  appointed 
H.  E.  to  be  the  attorney  for  him,  the  de- 
fendant, in  the  suit,  and  H.  E.  accordingly 
became  the  attorney  of  the  defendant,  and 
authorized  to  conduct  his  defence  in  the 
suit,  and  that  while  he  was  such  attorney 


(5)  1  Sch.  &  Lef.  238. 

(6)  1  PbUl.52. 


SO  authorized  he  had  notice  of  the  amended 
bill. 

The  rejoinder  traverses  this  notice,  and 
the  issue  thereon  is  found  for  the  plaintiffs. 

Upon  these  pleadings  the  defendant  has 
contended,  that  H.  £.  had  no  authority  to 
act  as  the  attorney  of  the  defendant  in  re- 
spect of  the  amended  bill ;  because  it  was 
said,  that  by  the  rules  of  practice  in  the 
Court  of  Chancery,   an  authority  to  act 
as  attorney  in  respect  of  an  original  bill 
was  no  authority  so  to  act  in  respect  of  an 
amended  bill.     But  we  take  it  to  be  clear, 
that  the  plaintiffs  intended  to  allege  that 
H.  E.  had  authority  from  the  defendant 
to  act  as  attorney  for  him  during  the  whole 
suit,  and  as  well  in  respect  of  the  amended 
bill  as  of  the  original  bill,  and  that  the  de- 
fendant by  pleading  over  to  this  all^ation, 
and  merely  traversing  the  notice  to  H.  £, 
admits  that  it  is  to  be  taken  in  the  sense 
which  the  plaintiffs  must  have  intended,  viz. 
the  sense  which  makes  the  replication  valid. 
Now,   if  an  authority  was  given  by   the 
defendant  about  to  leave  the  jurisdiction  to 
an  attorney  to  act  for  him  in  respect  of  the 
original  and  all  amended  bills  Uiat  might 
be  filed  in  the  suit,  such  authority  would 
support  the  present  decree,  whatever  may 
have  been  the  rules  of  practice  in  the  Court 
of  Chancery,  in  respect  of   an  ordinary 
retainer  to  an  attorney   to  appear  to  an 
original  bill. 

After  the  plaintiffs  have  incurred  the  ex- 
pense of  a  trial  upon  an  issue  chosen  by 
the  defendant,  justice  and  the  rules  of  law 
require  that  we  should  endeavour  so  to 
construe  the  pleadings  as  to  make  the  trial 
effective.  The  judgment,  therefore,  is  for 
the  plaintiffs. 

Judgment  for  the  plaintiffs^ 


9.   S 


THE  QUEEN  V.  CRISPIN. 


1848. 

May  9. 
Indictment —  Certainty — Repugnancy . 

An  indictment  aUeged  that  the  defendani 
on  Henry  Bennett  did  make  an  assault,  and 
him  the  said  William  Bennett  did  beat, 
woundf  ^c,  —  Held,  good^  on  motion  in 
arrest  of  judgment. 

[For  the  report  of  the  above  case,    «)et3 
17  Law  J.  Rep.  (n.s.)  M.C.  p.  128.] 
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BailCovit.'^ 

1848.        >       TASSIE  9.  KENNEDY. 

May  9, 12.> 

Costs,  SecurUy  for — Lord  Mayor* s  Court 
^Certiorari — Money  paid  into  Court  in 

I'dkofBail, 

An  aeiion  was  commenced  in  the  Lord 
Matfor'i  Court,  and  goods  attached.  The 
nute  was  removed  into  the  dmrt  of  Queen's 
Bench,  and  the  defendant  paid  into  court  a 
svm  of  money  in  Ueu  of  bail.  He  then 
obtained  an  order  for  the  plaintiff,  dho  lived 
IS  Scotland,  to  give  security  for  costs,  with 
Ike  nsual  stay  of  proceedings : — Held,  that 
after  a  long  delay,  the  defendant  was  enti' 
tied  to  a  ride,  calling  on  the  plaintiff  to  put 
in  the  security  within  a  limited  time,  and, 
M  his  default,  to  have  the  money  paid  out 
of  court. 

This  was  a  role  calling  upon  the  plaintiff 
to  shew  cause  why  he  should  not  within 
ibttr  days  give  security  for  costs,  or  why»  on 
his  default^  the  defendant  should  not  take 
''Qt  of  court  the  sum  of  164/.  25.  6d.,  which 
'.ie  had  paid  in,  in  lieu  of  bail.  The  action 
Had  been  commenced  in  the  Lord  Mayor's 
Conn,  and  the  attachment  issued  on  the  4th 
r.f  June  1846,  under  which  goods  were  at- 
tached. It  was  remoYcd  by  certiorari  into 
this  court;  and  on  the  19th  of  June  1846, 
an  order  was  made  that  the  defendant  should 
f4T  1642. 2f.  6dn  into  court  in  lieu  of  bail. 
On  the  4th  of  July,  in  the  same  year,  the 
^fendant  obtained  an  order  for  the  plaintiff, 
«ho  lived  in  Scotland,  to  give  security  for 
n3>^,  with  a  stay  of  proceedings  until  given. 
No  security  having  been  given,  and  no  step 
tiken  iR  the  cause,  the  present  rule  was 
obuined,  against  which — 

Botill  shewed  cause. — This  is  quite  con* 
tmy  to  the  usual  course.  In  Kelly  v. 
Broten  (1)  the  Court  refused  to  add  a  term 
that  judgment  as  in  case  of  nonsuit  might  be 
«igDed  if  the  security  were  not  given  within 
a  specified  time.  The  defendant  must 
ahaodon  his  rule,  or  the  proceedings  will 
^  stayed  in  accordance  with  it. 

Meymoit,  contra. — That  is  true  in  ordi<* 
r^uy  cases;  but  this  case  differs,  for  the 
noney  paid  into  court  is  in  consequence  of 
*Xt  attadiment  of  the  goods,  and  the  sub* 
*«^Tient  certiorari.     According  to  the  old 


practice,  where  the  defendant  had  been 
arrested  and  given  bail,  the  bail  were  dis* 
charged  if  the  plaintiff  did  not  declare  within 
a  limited  ^mt^^Sykes  v.  Bauwens  (2).  So 
here,  the  money  ought  to  be  released. 

Cur,  adv,  vuU. 

The  following  judgment  was  now  (May 
12)  delivered  by — 

Coleridge,  J. — [After  stating  the  facts, 
his  Lordship  proceeded.] — The  plaintiff  not 
having  complied  with  the  order,  the  defen- 
dant*s  money  is  locked  up ;  he  has  no  means 
of  forcing  the  plaintiff  to  obey  the  order;  he 
therefore  now  seeks  either  to  compel  the 
plaintiff  to  give  security,  or  to  obtain  pos- 
session of  his  money.  In  ordinary  cases 
the  rule  no  doubt  is,  that  the  defendant 
must  abandon  his  rule  for  security  for  costs 
before  he  can  urge  the  plaintiff  on ;  but  here 
there  is  a  sum  of  money  paid  into  court  to 
abide  the  result,  and  I  think  it  unfair  that 
it  should  be  locked  up,  and  the  plaintiff 
allowed  to  hold  back.  I  can  find  no  autho- 
rity against  my  making  the  rule  which  is 
asked  for  by  the  defendant,  and  therefore 
think  it  should  be  made  absolute. 

Rule  absolute ;  security  to  be  given 
within  a  fortnight. 


Bail  Court. 

1848. 
May  6. 


Ex  parte  the  London  and 

BRIGHTON  RAILWAY  COM- 
PANY V,  THE  LONDON, 
BRIGHTON,  AND  SOUTH 
COAST  RAILWAY  COMPANY. 


Sessions,  Order  of — Costs — Jurisdiction 
— Certiorari. 

At  the  hearing  of  a  respited  appeal 
against  a  poor-rate,  the  appeal  was  dis- 
missed, on  the  non-appearance  of  the  ap" 
pellants^  and  the  Sessions  made  the  foU 
lowing  order :  "  Surrey,  to  wit. — At  the 
General  Quarter  Sessions  of  the  Peace, 
hokten  at  St.  Mary,  Newington,  on  ^e. 
Whereas,  at  the  last  General  Quarter  SeS" 
sions  of  the  Peace,  holden  in  and  for  the 
county  of  Surrey,  appeal  was  then  made 
at  this  court,"  The  appeal  was  then  recited, 
and  the  entry  and  respite  thereof  *'  until  the 
next  General  Quarter  Sessions  to  be  holden 
in  and  for  the  county  of  Surrey,"     It  then 


(\)  5DowI.  P.C.  264. 


(2)  2  New  Rep.  404. 
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ordered  the  appeal  to  be  dismissed,  and  fur- 
ther **thai  the  said  appellants  do  forthwith 
pay  to  the  said  respondents  the  sum  ofl\5L 
eosts^*  :~^Held,  on  motion  for  a  certiorari, 
thai  the  order  was  good^  although  no  notice 
had  been  given  that  more  than  nominal  costs 
would  be  asked  for;  that  it  sufficiently  shewed 
that  it  was  made  at  the  Quarter  Sessions 
holden  in  and  for  the  county  of  Surrey ; 
and  that  the  term  "  costs**  shewed,  with  suffix 
dent  certainly,  thai  they  were  costs  of  the 
appeal. 

[For  the  report  of  the  aboye  case,  see 
17  Law  J.  Rep.  (n.s.)  M.C.  p.  119.] 


BLARE  V.  MBWBURN. 


Bail  Covbt."^ 

1848.      > 
May  11.  } 

Sheriffs-Extortion — Attachment —  Rule. 

Where  a  sheriff's  officer  has  been  guilty 
of  extortion,  the  injured  party  may,  by  one 
and  the  same  rule,  call  upon  the  sheriff  to 
shew  cause  why  he  should  not  pay  over  the 
excess,  and  upon  the  officer  to  shew  cause 
why  an  attachment  should  not  issue  against 
him. 

This  was  a  rale,  calling  upon  the  sheriff 
of  Cheshire  to  shew  cause. why  he  should 
not  refund  to  the  defendant  a  certain  sum, 
taken,  as  was  alleged,  by  one  of  his  officers, 
for  fees  in  an  execution,  beyond  the  amount 
allowed  under  7  Will.  4.  &'l  Vict.  c.  55  ; 
and  also  calling  upon  the  officer  to  shew 
cause  why  an  attachment  should  not  issue 
against  him. 

Watson  shewed  cause.— There  is  a  preli- 
minary objection,  that  the  rale  is  too  large. 
No  doubt,  by  section  8.  of  the  7  Will.  4. 
&  1  yict.  c.  55,  an  officer  taking  exces- 
sive fees  is  punishable  as  guilty  of  u  con- 
tempt; bi^t  the  defendant  has  no  right  to 
treat  the  act  at  the  same  time  as  civil  and 
oritninal.  This  he  does  by  seeking  to  make 
tk*  sheriff  and  the  officer  answerable  by  the 
same  rale.  The  application  should  have  been 
eitiier  for  an  attachment  against  the  officer 
only,  or  a  rale  against  the  sheriff  only. 

Cowling,  contra.— There,  is  nothing  in 
fhe  statute  to  alter  the  old  renkedy  against 
the  sheriff  which  has  for  its  object  the 
refunding  of  money,  while  the  officer  is  to 
be  punished  for  the  contempt.     The  new 


remedy   is  cumulative,  and   may  be  well 
joined  with  the  old  one. 

Coleridge,  J. — As  the  old  form  of  appli- 
cation against  the  sheriff  alone  may  still  be 
made,  there  is  no  objection  to  the  rule  in 
the  present  form.  On  the  facts,  the  matter 
should  be  referred  to  the  Master. 

Rule  accordingly. 


BAiLCouaT.*^ 

1848!        >      COLLETT  V.  CURLING. 

May  12.  J 

WHt  of  Trial— -Teste. 

A  writ  of  trial  may  be  tested  in  vacation. 

A  rale  having  been  obtained  in  this  case, 
for  setting  aside  the  writ  of  trial  and  sub* 
sequent  proceedings  for  irregularity, — 

T.  Atkinson  now  shewed  cause. — There 
are  questions  of  fiict,  but  the  only  point  of 
law  is,  whether  writs  of  trial  may  hie  tested 
in  vacation.  This  is  a  proceeding  within 
2  Will.  4.  c.  39.  s.  11,  which  enacts,  **If 
any  writ  of  summons,  capias,  or  detainer, 
shall  be  delivered  or  executed  on  any  day, 
whether  in  term  or  vacation,  all  necessary 
proceedings  to  judgment  and  execution 
may,  except  as  therein  provided,  be  had 
therein  without  delay."  'The  case  cited 
on  moving  for  the  rale,  of  SeaUm  v.  Heap 
(1)  has  no  application,  for  a  writ  of  scire 
fadas  is  not  issued  under  the  Unii<»rmity 
of  Process  Act.  It  has  been  the  constant 
practice  to  test  writs  of  trial  in  vacation. 

FUzpatrick,  in  support  of  the  role.— • 
This  writ  is  in  the  nature  of  a  judicial  writ, 
and  should  be  tested  in  term.  A  aubpoena 
cannot  be  tested  in  vacation — EdgeU  v. 
Curling  (2).  The  statute  refers  to  the 
pleadings  and  matters  connected  therewith, 
but  not  to  writs  of  trial. 

Coleridge,  J. — Upon  this  point  I  have 
no  doubt.  The  statute  authorizes  all  '*  ne- 
cessary proceedings"  to  be  taken  in  vacation 
as  well  as  in  term  time.  This  is  a  pro- 
ceeding in  the  course  of  the  cause,  which 
in  strictness  a  subpoena  is  not.  This  writ, 
therefore,  is  well  tested  in  vacation. 

Rule  discharged,  wiih  eoHs. 

(1)  5  Dowl.  P.C.  247. 

(2)  8  Sc.  N.R.  663 ;  i.  e.  U  Law  J.  Rep.  (va.) 
C.P.  27. 
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1848 
May  8 


I.} 


THE  QUEEN  V.  THE  JUSTICES 
OF  SUFFOLK. 


Highway  Jet,  5^6  WiU.  4.  c.  50. 
ss,  85,  88.—"  Quarter  Sessions" -^Certi- 
ficete — Notice  of  Appeal — Time. 

The  S5th  section  of  the  S  ^  6  Will.  4. 
c,  50.  requires  the  certificate  of  Justices  for 
stojfing  up  a  *  highway  to  he  read  at  a 
**  Quarter  Sessions  to  be  holden  for  the 
haf*  within  which  the  highway  so'  stopped 
«p  shall  lie,  next  after  the  expiration  of 
ffntr  weeks  from  the  day  of  the  certificate 
having  been  lodged  with  the  clerk  of  the 
ftace,  and  section  88.  gives  an  appeal  to  the 
**said  Quarter  Sessions"  upon  giving  ten 
days*  notice  thereof: — Held,  that  this  means 
the  General  Quarter  Sessions  for  the  county, 
and  not  any  adjournment  thereof;  and  where 
the  Kssions  are  held  on  certain  fixed  days 
tt  different  places  for  different  divisions  of 
0  eouniy,  but  on  each  by  adjournment  from 
the  preceding,  the  four  weeks  under  the 
85/ft  section,  and  the  ten  days*  notice  of 
ofpeal  required  under  the  SSth  section,  must 
he  reckoned  with  reference  to  the  commence- 
nent  of  the  sessions  for  the  first  division, 
thdtgh  the  highway  is  not  situate  within 
nch  division. 

[For  the  report  of  the  above  case,  see 
17  Law  J.  Rep.  (n.s.)  M.C.  p.  148.] 


1848 
May  9 


;.} 


CUTLER  V.  BOWER. 


Pteading^^Covenant,  Independent — Pa- 
Unt^Partial  Failure  of  Consideration. 

By  M  indenture,  reciting  that  by  a  deed 
0/  1B43,  the  plaintiff  had  granted  to  the 
defendant  a  Ueenee  to  make  and  vend 
fi  fdtent,  subject  to  payment  of  a  royalty, 
^  a  proviso  for  keeping  the  royalty 
it  an  average  of  161.  ISs.  4d.  per  month, 
and  also  reciting  that  the  defendant  had 
agreed  wUh  the  plaintiff  to  purchase  one* 
hdf  of  ike  patent,  (subject  to  the  previous 
^d,  bfU  with  the  benefit  to  the  defendant 
^vaiAaif  of  the  royalty  thereby  reserved)^ 
'^  pkiatt/,  tfi  consideration  of  2,200/.  for 

NiwSEtiEa,XVII.— aB. 


the  purchase  ofone^half  the  patent  and  onC" 
half  the  royalty,  assigned  to  a  trustee  for 
the  defendant  the  patent  and  the  matters 
intended  to  be  assigned  as  therein  mentioned. 
The  plaintiff  covenanted  in  the  usual  form 
for  the  title ;  and  the  indenture  contained  a 
covenant  by  the  defendant  to  pay  the  2,200/. 
by  certain  instalments.  In  an  action  on  this 
last  covenant,  alleging  as  breaches  non-pay^ 
ment  of  two  instalments,  the  defendant,  after 
setting  out  the  deed  of  1842  and  the  letters 
patent,  pleaded  several  pleas,  merely  deny* 
ing  the  validity  of  the  patent : — Held,  to  be 
no  answer  to  the  action :  first,  because  the 
defendant,  under  the  deed  of  1842,  would 
be  at  all  events  bound  to  pay  16/.  ld«.  4d. 
royalty  per  month ;  and,  secondly,  because 
the  defendant's  covenant  was  independent  of 
the  covenant  for  title  by  the  plaintiff. 

Covenant  on  an  indenture  dated  the  11th 
of  October  1842.  The  pleadings  are  fully 
stated  in  the  judgment  of  the  Court,  and  it 
is  unnecessary  to  repeat  them. 

The  case  was  argued  (1),  May  2  and  5, 
by- 

M.  D.  Hill,  in  support  of  the  demurrer 
to  the  replications ;  and  by — 

Peacock,  contra. 

The  following  cases  were  cited  i-^^Car* 

penter  v.  Buller{2),  Bowman  y.  Taylor  {Z), 

Hayne  v,  Maltby  (4),  Pordage  v.  Cole  (5), 

Maythew  v.  Try  (6),  Taylor  v.  Hare  (7), 

The  Duke  of  St.  Albans  v.  Shore  (8). 

Cur.  adv.  vuU. 

Lord  Denman,  C.J.  now  delivered  the 
judgment  of  the  Court. — This  was  an  action 
upon  a  covenant  to  pay  a  sum  of  2,200/. 
by  instalments,  contained  in  an  indenture 
dated  the  11th  of  October  1842.  The 
declaration  merely  stated  the  covenant  to 

(1)  Before  Lord  Denman,  C.J.,  Patteaon,  J., 
Wigbtman,  J.,  and  Erie,  J. 

(2)  8  Mee.  &  Wels.  209;   a.  o.  10  Law  J.  Rep. 
(N.a.)  £zoh.  898. 

(8)  2  Ad.  &  £L  278 ;  a.  c.  4  Law  J.  Rep.  (n a) 
K.B.  58. 

(4)  8  Term  Rep.  438. 

(5)  I  Wms.  Saand.  820. 

(6)  8  Keb.  780. 

(7)  1  New  Rep.  260. 

(8)  I  H.  Blaek.  271. 
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pay  the  money  at  specified  periods,  and 
assigned  a  breach  by  non-payment  of  two 
of  the  instalments. 

The  defendant  craved  oyer  of  the  deed, 
which  recited  the  grant  of  letters  patent 
to  the  plaintiff,  in  1841,  for  an  invention 
entitled  '*  Improvements  in  the  Construction 
of  the  Tubular  Flues  of  Steam  Boilers." 
It  also  recited  a  deed  dated  the  2drd  of  July 
184i2,  by  which  the  plaintiff  granted  to  the 
defendant  the  sole  and  exclusive  liberty 
and  licence  to  make  and  vend  the  patent 
invention,  subject  to  the  payment  to  the 
plaintiff  of  a  royalty  of  21.  ds,  for  every  ton 
of  the  tubular  flues  made  under  that  licence, 
with  a  proviso  for  keeping  the  royalty  at  an 
average  of  161.  13«.  4d.  per  month.  The 
deed  of  the  11th  of  October  then  went  on 
to  recite  that  the  defendant  had  agreed  with 
the  plaintiff  for  the  absolute  purchase  from 
him  of  one- half  part  of  the  letters  patent 
(subject  to  the  indenture  of  the  2drd  of  July), 
but  with  the  benefit  to  the  defendant  of  one- 
half  of  the  royalty  thereby  reserved,  and 
then  stated  that  in  consideration  of  2,200/. 
for  the  purchase  of  one-half  the  patent  and 
one-half  the  royalty,  the  plaintiff  did,  by 
that  indenture  of  the  1 1  th  of  October,  assign 
and  transfer  to  a  trustee  for  the  defendant 
the  letters  patent,  and  the  matters  intended 
and  agreed  to  be  assigned,  as  mentioned  in 
the  deed ;  and  then  followed  (after  certain 
other  provisions)  (9),  the  covenant  declared 
upon  for  the  payment  of  the  2,2002.  by 
instalments.  The  letters  patent,  which  were 
in  the  usual  form,  were  also  set  out  in  the 
pleas  after  the  deed  declared  upon. 

The  defendant  pleaded  in  several  pleas 
that  the  plaintiff  was  not  the  first  inventor 
of  the  improvements;  that  the  supposed 
invention  was  not  an  invention  of  improve- 
ments as  represented  by  the  plaintiff;  that 
the  supposed  invention  was  not  new ;  and 
that  the  invention  was  not  properly  specified, 
and  the  patent  void.  To  these  pleas  the 
plaintiff  replied  estoppels  by  the  recitals  (10) 

(9)  Among^  thorn  was  a  corenant  by  the  plaintiff 
with  the  defendant,  for  title  and  quiet  enjoyment  of 
the  patent  in  the  ueaal  form. 

(10)  These  recitala  were,  that  the  plaintiff  had  in- 
Tented  improvementa  in  the  conatruction  of  tubular 
fluea  of  ateam  boilera ;  that  lettera  patent  had  been 
madt  granting  to  the  plaintiff  the  sole  privilege  of 


in  the  indenture  of  the  2drd  of  July  1842, 
which  are  set  out  in  the  replications,  to  which 
the  defendant  has  demurred  generally.  Upon 
the  argument,  it  was  contended,  on  the  part 
of  the  defendant,  that  though,  since  the.  case 
of  Bowman  v.  Taylor^  he  might  be  considered 
estopped  by  recitals  of  specific  facts  in  the 
deed  declared  upon,  he  was  not  in  this 
action  estopped  by  recitals  in  the  deed  of 
the  23rd  of  July,  and  that  the  only  effect  of 
reciting  that  deed  in  the  indenture  declared 
upon  was,  that  he  was  estopped  from  deny- 
ing that  such  an  indenture  was  made,  and 
that  he  was  at  liberty  to  dispute  any  specific 
fact  stated  in  that  deed  only,  and  not  in  the 
indenture  declared  upon.     It  was  also  con- 
tended, that  even  if  estopped  from  denjring 
that  there  was  any  specification,  he  was  not 
estopped  from  shewing  that  the  specification 
did  not  support  the  patent.     Many  cases 
were  cited  upon  the  question  of  the  estoppel, 
and  much  learning  and  ingenuity  were  dis- 
played on  both  sides ;  but  we  think  it  un- 
necessary to  give  any  opinion  upon   that 
question,  as  an  objection  was  taken  to  the 
pleas  of  the  defendant,  which,  we  think, 
must  prevail,  and  which,  consequently,  ren- 
ders any  question  as  to  the  validity  of  the 
replications  immaterial. 

The  defence  proposed  to  be  set  up  by  the 
pleas  is,  failure  of  consideration,  and  that  the 
patent  is  invalid ;  and  that  the  defendant  is 
not  bound  by  his  covenant  to  pay  the  money, 
which  appears  by  the  deed  to  be  the  pur- 
chase-money for  a  patent  which  it  is  said  turns 
out  to  be  worthless.  But  it  appears  to  us 
that  there  are  two  decisive  objections  to  tlua 
defence.  The  first  is,  that  there  not  Having 
been  any  eviction  the  consideration  does  not 
wholly  fail,  for  the  defendant  is,  at  all  events, 
bound  by  the  indenture  of  the  2Srd  of  July 
to  pay  161.  IStf.  4d.  a  month  for  royalty  to 
the  plaintiff,  whether  the  patent  were  valid 
or  not,  as  he  would  be  estopped  in  an  action 
upon  that  deed  from  denying  the  validity  of 
the  patent,  and  by  the  deed  upon  which  the 
action  is  brought  he  becomes  enUtled  to  half 
that  royalty :  and,  in  the  next  place,  the 
proposed  defence  could  only  be  available  in 
case  the  covenant  upon  which  the  action  is 

making  and  rending  hie  aaid  new  in?ention ;  and  that 
he  had  doly  inroUed  the  apeoification  aceording  to 
the  condition  in  the  patent. 
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brought  was  a  dependent  covenant,  to  be 
performed  only  if  some  condition  is  observed 
by  the  other  party ;  but  in  this  case  the 
eorenant  of  die  plaintiff  relating  to  the 
patent,  and  that  of  the  defendant  for  pay- 
ment of  the  purchase- money,  are  wholly 
independent  of  each  other,  and  each  party 
may  recover  against  the  other  for  a  breach 
of  their  respective  covenants.  There  is  no 
plea  of  fraud  or  eviction  ;  and  it  appears  to 
OS  that  upon  this  deed  and  these  pleadings, 
the  invalidity  of  the  patent  as  stated  in  the 
pleas  affords  no  ground  of  defence  at  law  to 
an  action  upon  the  covenant  in  question, 
which  may  be  considered,  in  effect,  as  a  mere 
covenant  in  gross  for  the  payment  of  money. 
Oar  judgment,  therefore,  is  for  the  plaintiff. 
Judgment  for  the  plaintiff. 


Bail  Coubt.'^  the  queen  v,  the  duke  op 

1848.    >    GRAFTON  AND  ANOTHER, 

May  12,  J       justices. 

Bastardy  Order — 7  4*  ®  ^•^^'  ^*  ^01; 
and  S  ^9  Vict.  c.  10. — Evidence. 

Where  the  putative  father  appears  before 
the  Justices  in  pursuance  of  a  summons, 
issued  under  the7  ^  S  Vict,  c,  101,  upon  the 
application  of  the  mother  of  a  bastard  child, 
it  must  appear  upon  the  face  of  the  order 
of  bastardy  that  the  evidence  upon  which  the 
order  was  made  was  given  in  the  presence  and 
hearing  of  the  putative  father,  or  an  excwe 
for  the  omission  must  be  alleged, 

[For  the  report  of  the  above  case,  see 
17  Law  J.  Rep.  (n.s.)  M.C.  p.  125.] 


END  OF  EASTER  TERM,  1848. 


CASES  ARGUED  AND  DETERMINED 


IN  THE 


Court  of  ^mm*^  Utnt^. 


TRINITY  TERM,  11  VICTORIA. 


Bail  Couet. 

1848. 
May  11,27. 


THE  QUEEN  V,  THE  GOVER- 
NORS AND  GUARDIANS  OF 
THE  POOR  OF  ST.  MARY, 
NEWINGTON. 


Vestry — Election  of  Governors  and  Guar^ 
dians — Mode  of  taking  the  Poll — Man^ 
damns,  to  whom — Local  Act, 

A  local  act  ^54  Geo.  3.  c.  cxiii,  relating 
to  St.  Mary,  Newington)  empowers  **the 
governors  and  guardians  to  call  a  vestry 
meeting  of  the  inhabitants  of  the  said  parish 
on  the  Easter  Tuesday  in  every  year ;  at 
which  said  vestry  meeting  all  the  vacancies 
in  the  list  of  governors  and  guardians  shall 
he  filled  up  by  poll  or  ballot,  or  in  such 
way  of  election  as  shall  be  deemed  most 
proper  and  convenient:** — Held,  first,  that 
although  the  meeting  so  assembled  must 
determine  the  method  of  election,  as  by  poll, 
ballot,  or  other  similar  method,  yet  they 
must  adopt  some  method  which  secures  the 
expression  of  the  will  of  the  inhabitants 
in  vestry  assembled,  as  to  each  candidate ; 
secondly,  that  on  a  poll  being  properly 
demanded,  the  vestry  may  be  adjourned  for 
the  purpose  of  enabling  all,  who  are  entitled, 
to  give  their  votes,  and  that  the  election  is 
not  confined  to  those  then  present. 

The  statute,  after  providing  for  the  ap" 
pointment  of  governors  and  guardians,  and 
for  the  filling  up  of  vacancies  by  the  remain" 
i^9  governors  and  guardians,  enacts,  thai 
after  the  first  year,  **ihe  inhabitants  of  the 


parish  in  vestry  assembled,**  are  to  nomintUe 
and  choose  twelve  persons,  S^c. : — Held, 
upon  motion  for  a  mandamus,  that  the  meet- 
ing  was  to  be  called  by,  and  therefore  the  writ 
directed  to  the  governors  and  guardians. 

This  was  a  rule,  calling  upon  the  church- 
wardens  of  the  poor  of  the  parish  of  St. 
Mary,  Newington,  in  the  county  of  Surrey, 
and  the  governors  and  guardians  of  the  poor 
of  the  said  parish,  to  she^  cause  why  a 
writ  of  mandamus  should  not  issue,  directed 
to  them  to  call  a  vestry  meeting  of  the 
inhahitants  of  the  said  parish,  to  fill  up  the 
vacancies  in  the  lists  of  governors  and  guar- 
dians of  the  poor  of  the  said  parish  for  the 
present  year,  and  to  nominate  and  choose 
a  sufficient  numher  of  persons  to  complete 
the  said  list  pursuant  to  the  provisions  of  the 
Stat.  54  Geo.  3.  c.  cxiii.  (local  act). 

That  statute,  after  appointing  certain 
persons  governors  and  guardians  of  the 
poor,  enacts,  hy  section  3,  **  That  it  shall 
he  lawful  for  the  said  governors  and 
guardians  to  call  a  vestry  meeting  of  the 
inhahitants  of  the  said  parish,  on  the 
Easter  Tuesday  in  every  year;  at  which 
said  vestry  meeting  all  the  vacancies  in 
the  list  of  governors  and  guardians  shall 
he  filled  up  by  poll  or  hallot,  or  in  such 
way  of  election  as  shall  be  deemed  most 
proper  and  convenient."  There  is  then 
a  proviso,  that  afler  the  expiration  of  one 
year,  "  the  inhabitants  of  the  parish,  in 
vestry    assembled,*'    shall    nominate    and 
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chooie  twelve  persons  in  lieu  of  those  retir- 
ing each  year. 

On  £a8ter  Tuesday,  in  the  present  year, 
at  a  meeting  of  the  vestry,  held  for  the 
poipose  of  electing  certain  new  governors 
and  guardians  of  the  poor»  in  place  of  those 
who  had  gone  out  by  rotation  or  from  other 
cuues,  an  election  of  the  requisite  number 
took  place  in  the  following  manner : — Two 
candidates  were  proposed  for  the  first  va* 
cancy,  and  a  shew  of  hands  being  had, 
the  one  in  whose  favour  the  majority  was 
declared  to  be  was  elected  to  fill  that 
racancy,  and  then  another  pair  of  candidates 
veie  put  up  for  the  next  vacancy,  and  the 
tame  coone  pursued  in  respect  of  each 
vacancy  separately.  This  had  been  always 
the  course  pursued  since  the  passing  of  the 
local  act,  54  Geo.  3.  c.  cxiii.  On  the  present 
occasion  several  candidates  were  so  elected, 
vitbout  objection;  but  at  length,  on  one 
being  rejected,  a  poll  of  the  parish  was 
demanded,  and  refused  by  the  chairman  { 
and  the  vacancies  were  then  filled  up  in  the 
manner  before  described. 

Upon  these  facts  the  above  rule  had  been 
obtained,  against  which — 

Talfimrdf  Serj.^  on  behalf  of  the  church- 
wardens  and  overseers,  shewed  cause  (May 
II).  —  After  Campbell  v.  Maund{l\  the 
paiticular  mode  of  election  cannot  be  sup- 
ported; but  the  question  which  the  parties 
vifb  to  have  decided  is,  whether  the  election 
is  to  be  confined  to  those  present  at  the 
meeting.  He  then  commented  upon  the 
words  of  the  section,  and  the  ^ords  used  in 
the  57th  section  as  to  appointing  overseers 
by  the  inhabitants  "  then  present." 

CoUter^  on  behalf  of  the  governors  and 
guardians,  submitted  that  the  act  intended 
the  vestry  to  be  assembled  in  the  ordinary 
vay,  and  that  the  writ  should,  therefore, 
Mit  be  directed  to  them.  He  referred  to 
o8  Geo.  S.  c.  69,  Dawe  v.  Williams  {2\ 
1  &  2  Vict.  e.  45,  and  the  difierent  sections 
of  the  local  act« 

LMtht  in  support  of  the  rule. — It  is  clear 
that  it  is  not  a  valid  mode  of  election,  and 
00  reason  can  be  given  why  all  the  electors 
should  not  have  the  opportunity  to  record 
tbeir  fotes.  He  also  referred  to  the  various 
clauses  of  the  local  act  on  both  points. 

Cur.  adv,  vulU 

H)  5  Ad.  &  £1  865;  a.  c.  6  Law  J.  Rep.  (m.s.) 
(2)  2  AddMBS,  130. 


On  a  subsequent  day  (May  27)  judgment 
was  delivered  by — 

Coleridge,  J. — This  was  a  rule  for  a 
mandamus  to  be  directed  to  the  governors 
and  guardians  of  the  poor,  and  to  the  church- 
wardens and  overseers  of  the  poor,  of  the 
parish  of  St.  Mary,  Newington,  calling  on 
them  to  hold  a  vestry  meeting  of  the  same 
parish,  for  the  purpose  of  electing  certain 
new  governors  and  guardians  in  the  place  of 
those  who  had  gone  out  by  rotation,  or  for 
other  cause,  at  or  before  Easter  week.  The 
requisite  members  had  been,  in  fjact^  elected, 
but  by  a  mode  which,  it  was  admitted,  could 
not  in  itself  be  sustained ;  and  the  questions 
raised  were,  whether  that  mode  had  been 
effectually  questioned  on  the  last  election ; 
what  was  the  right  mode  of  election  to  be 
pursued  for  the  future ;  and,  as  regards  the 
governors  .^nd  guardians,  whether  the  writ 
could  properly  be  directed  to  them. 

The  parish,  as  to  the  regulation  of  the 
poor,  is  under  a  local  act,  54  Geo.  3.  c.  cxiii, 
by  the  3rd  section  of  which  it  is  provided^ 
that  at  a  vestry  ^meeting  to  be  held  on  Easter 
Tuesday  in  every  year,  **  all  the  vacancies 
in  the  list  of  governors  and  guardians  shall 
be  filled  up  by  poll  or  ballot,  or  in  such 
way  of  election  as  shall  be  deemed  most 
proper  and  convenient."  Since  the  passing 
of  die  act  the  mode  of  election  pursued,  in 
case  of  any  contest,  has  been  to  propose 
two  candidates  for  each  vacancy,  separately, 
however  many  places  there  might  be  to  be 
filled  up.  On  a  shew  of  hands  being  taken, 
the  one  in  whose  favour  it  appeared  to  be 
has  been  declared  elected,  and  the  other 
rejected ;  and  then  two  other  candidates  have 
been  proposed  for  the  next  vacancy.  In 
this  way,  on  the  present  occasion,  several 
candidates  were  elected  without  objection ; 
but  at  length,  on  the  rejection  of  a  candi-* 
date,  he  demanded  a  poll  of  the  inhabitants 
of  Uie  parish,  and  this  was  refused  by 
the  chairman,  who  proceeded  to  complete 
the  elections  according  to  the  mode  hitherto 
in  use.  It  is  clear  that  mode  cannot  be 
sustained,  for  it  does  not  ascertain  the  sense 
of  the  meeting  with  regard  to  all  the  candi* 
dates.  The  individual  rejected  for  the  first 
vacancy  may  have  had  a  greater  number  of 
hands  held  up  for  him  than  the  successful 
candidates  for  the  second  or  any  subsequent 
vacancy,  and  yet  is  rejected  from  all.  So, 
again,  the  individual  elected  to  fill  the  first 
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vacancy  who  has  only  been  opposed  to  one 
competitori  might  have  been  rejected  had 
he  been  opposed  to  all,  or  some  of  the  suc- 
ceeding competitors ;  and  even  if  it  could 
be  considered  that  on  the  present  occasion 
the  meeting  had  decided  this  to  be  '*the 
most  proper  and  convenient  way  of  elec- 
tion," which  it  would  be  difficult  to  hold  on 
the  facts  stated  in  these  affidavits,  yet,  I 
think,  such  decision  would  not  have  le^- 
ized  it.  Those  general  words  in  the  act 
must  receive  a  reasonable  limitation  so  as 
not  to  defeat  the  very  object,  which  is  to 
secure  filling  up  the  vacancies  by  a  real 
electibn  made  by  the  inhabitants  in  vestry 
assembled ;  and  the  right  to  determine  the 
mode  of  election  is  limited  to  a  choice 
among  such  modes  as  may  secure  that  end, 
as  the  two  specified  modes  of  poll  and  ballot 
do.  For  the  same  reason,  it  appears  to  me 
that  where  many  vacancies  are  to  be  filled, 
a  shew  of  hands  is  always  an  objectionable 
mode  of  election :  if  the  candidates  are  pro- 
posed separately,  it  is  morally  impossible 
to  preserve  accurately  in  the  mind  the  com- 
parative number  of  hands  raised  for  each ; 
if  they  are  proposed  in  lists,  the  electors 
have  not  the  opportunity  of  discriminating 
between  the  individuals  of  the  several  lists, 
but  must  vote  for  or  against  the  whole  of 
each  list,  though  they  might  wish  to  make 
a  selection  from  all.  What  shall  be  a 
proper  mode  of  election  the  statute  leaves 
open  to  question  only  on  one  or  two  points. 
It  must  be  by  poll,  ballot,  or  such  mode  as 
shall  be  deemed  most  proper  or  convenient, 
the  judgment  as  to  this  being  limited  in  the 
manner  I  have  already  pointed  out.  The 
party  to  pronounce  that  judgment  must  be 
the  meeting  at  large,  for  it  is  not  of  com- 
mon right  inherent  in  the  chairman,  nor 
is  it  given  to  him  by  this  or  any  other 
statute,  and  he  cannot  have  acquired  it  by 
custom. 

But  whatever  the  mode  of  election  be, 
whether  poll  or  ballot,  or  some  other  mode 
determined  on  by  the  meeting,  the  second 
and  remaining  question  is,  who  are  to  be  the 
electors  ?  in  other  words,  must  the  election 
be  made  by  those  only  of  the  inhabitants 
present  at  the  commencement  of  the  poll, 
or,  at  all  events,  arriving  during  its  con- 
tinuance on  that  day  ?  or  is  the  poll  to 
Continue  by  reasonable  adjournments,  so  that 
the  inhabitants  generally  may  poll  in  the 
election?  It  was  admitted  to  Wnow  clearly 


settled  that  the  latter  was  the  proper  course 
in  general ;  but  the  words  of  the  3rd  section 
of  the  local  act  were  relied  on  in  support 
of  the  former.  A  vestry  meeting  is  to  be 
called  on  Easter  Tuesday  in  every  year, 
"  at  which  said  vestry  meeting*'  the  vacan- 
cies are  to  be  filled  up.  "  The  inhabitants 
in  vestry  assembled  in  such  manner  and  at 
such  time  as  aforesaid  are  to  nominate  and 
choose."  This  language  does  not  appear 
to  me  strong  enough  to  controul  the  general 
rule  of  law  which  is  founded  on  reason,  and 
by  which  alone  in  large  parishes  it  is  pos- 
sible for  elections  to  be  made  by  the  majority 
of  those  entitled  to  have  a  voice  in  them. 
The  vestry  meeting  remains  the  same,  how- 
ever many  times  it  may  be  adjourned  in 
consequence  of  the  number  of  electors.  In 
the  general  act  for  the  regulation  of  parish 
vestries,  58  Oeo.  3.  c.  69,  both  in  the 
2nd  and  3rd  sections  are  words  that  in  a 
strict  and  literal  sense  might  seem  to  re- 
strain the  right  of  interference  to  those 
vestrymen  who  are  present  when  the  vestry 
is  first  constituted;  but  they  have  never 
been  so  construed.  I  think,  therefore,  not 
only  was  the  mode  pursued  wrong,  but  that 
it  was  properly  questioned  by  the  objector 
who  demanded  a  poll  of  the  inhabitants 
generally. 

The  remaining  question  as  to  the  par- 
ties to  whom  the  writ  is  to  be  directed, 
depends  on  the  interpretation  to  be  given 
to  the  3rd  section.     By  the  2nd  section 
certain  persons  ex  officio^  and  certain  others 
named,  are  appointed  governors  and  guard- 
ians ;   by  the  3rd,  provision  is  made  for  the 
temporary  supply  of  vacancies  occurring  be- 
tween Easter  and  Easter :  this  is  to  be  done 
by  the  remaining  or  continuing  governors 
and  guardians,  and  these  are  at  Easter  to 
call  a  vestry  meeting  of  the  inhabitants  of 
the  parish  on  Easter  Tuesday,  at  which  the 
elections  are  to  be  made.     Then  follows 
this  proviso :— "  Provided  always,  that  after 
the  expiration  of  one  year  from  Easter 
Tuesday  next  after  passing  this  act  it  shall 
and  may  be  lawful  for  the  inhabitants   of 
the  said  parish  in  vestry  assembled,  in  such 
manner  and  at  such  time  as  aforesaid,  also 
to  nominate  and  choose  twelve  persons*** 
&c.     It  was  contended  that  the  words  **  in 
vestry  assembled"  were  to  be  separated 
from  those  which  immediately  follow.;   that 
the  vestry  was,  therefore,  to  be  called  in  the 
ordinary  way;  and  that  the  governors  and 
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guardians  bad  nothing  to  do  .with  the  call- 
ing it.  It  seems  to  me  a  more  reasonable 
way  of  reading  the  sentence  to  connect  the 
words  "  in  such  manner  and  at  such  time 
as  aforesaid'*  with  the  words  "  in  Vestry  as* 
sembled;"  and  then  ''assembled  in  such 
maimer"  will  mean,  among  other  things, 
"assembled  in  virtue  of  a  summons  from 
the  governors  and  guardians."  I  see  no 
reason  for  supposing  that  the  legislature 
intended  to  make  any  distinction  between 
the  vestry  which  was  to  supply  vacancies 
at  the  first  election  and  that  which  was  to 
perform  the  same  functions  at  the  suc- 
ceeding Easter.  The  vestry  meeting  is 
a  special  one,  assembled  for  the  special 
purpose  of  this  election  under  the  local 
act,  the  provisions  of  which  generally  the 
governors  and  guardians  must  be  supposed 
to  be  better  acquainted  with  than  the 
ordinary  parish  officers;  and  it  is  more 
especially  their  duty  to  see  that  all  neces- 
sary steps  are  taken  for  securing  the  proper 
elections  into  their  own  body.  The  rule, 
therefore,  will  be  absolute,  and  the  writ  be 
directed  to  the  governors  and  guardians, 
limited,  of  course,  to  the  filling  vacancies 
where  the  elections  were  made  after  the 
objection  taken. 

Rule  abioluie  accordingly. 


1848 
May  28 


«.  J 


THE  QUEEN  9.  HATWARD  AND 
OTHERS. 


Borough  Fund — Indictment^  Costs  of-^ 
Place  where  Offence  committed — Trial — 
Jitdge's  Order — Mandamus, 

Three  persons  were  indicted  at  the  assizes 
for  the  county  of  S.  for  forging  the  will  of 
C.  D,  It  appeared  that  C,  D,  died  in  the 
horough  of  O,  and  that  one  of  the  prisoners 
took  away  the  deeds^  ^c.  of  the  deceased  to 
^»  own  house f  which  was  in  the  county  of  S^ 
^t  not  M  the  borough  of  O;  thai  the  forged 
*ig»atures  of  the  testatrix  and  of  one  of  the 
ffUnettes  were  written  in  the  borough  of  O, 
and  that  the  offence  was  completed  in  the 
county  of  D,  where  the  forged  signature  of 
<&«  teeond  witness  was  written.  The  borough 
0/  0.  did  not  contribute  to  the  county  rate^ 
^i  had  a  borough  fund  of  its  own : — Held, 
^^t  the  order  for  payment  of  all  costs  and 


expenses  of  the  prosecution  was  properly 
made  on  the  treasurer  of  the  borough  of  O. 
Secondly,  that  a  mandamus  would  lie  to 
the  treasurer  to  compel  payment. 

This  was  a  rule  calling  upon  Greorge 
Cooper,  the  treasurer  of  the  stock  of  the 
borough  of  Oswestry,  in  the  county  of 
Salop,  to  shew  cause  why  a  writ  of  man- 
damus should  not  issue,  directed  to  him, 
commanding  him  to  obey  an  order  made 
by  the  Justices  of  assize  at  Shrewsbury 
in  the  said  county,  dated  the  25  th  day 
of  March,  a.d.  1846 ;  and,  in  pursuance  of 
such  order,  to  pay  unto  the  prosecutor, 
Joseph  Bassett,  for  his  expenses,  loss  of 
time,  and  trouble  in  the  prosecution  of  John 
Hay  ward,  David  Jones,  and  John  Jones  for 
felony,  the  sum  of  73/.  8^.  6d,,  and  the 
further  sum  of  10/.  Ss,,  for  the  expenses  of 
attending  before  the  examining  magistrate, 
as  ascertained  by  his  certificate,  and  to  the 
several  witnesses,  that  is  to  say.  A,  B,  C,  D, 
&c.,  the  several  sums  stated  in  the  rule. 

It  appeared  that,  at  the  Spring  Assizes, 
1 846,  an  indictment  was  preferred,  before  the 
grand  jury  of  the  county  of  Salop,  against 
the  three  persons  named  in  the  rule,  for 
forging  a  document,  purporting  to  be  the 
will  of  Sarah  Jones.  It  appeared  that  Sarah 
Jones  resided  in  Oswestry,  and  that  Hay- 
ward  resided  with  her  at  the  time  of  her 
death.  As  soon  as  she  died  he  carried  ofF 
the  papers  which  were  in  her  possession,  to 
his  own  house,  which  was  not  in  the  borough 
of  Oswestry,  but  was  in  the  county  of  Salop. 
The  signatures  of  the  name  of  the  testatrix 
and  of  one  of  the  attesting  witnesses  were 
put  to  the  will  by  the  prisoners,  in  the 
borough  of  Oswestry ;  but  the  will  was  not 
complete  so  as  to  be  uttered  and  pass  as  such 
until  the  signature  of  the  second  witness  was 
put  to  it.  This  was  done  at  Wrexham  in 
Denbighshire.  The  prisoner  Hay  ward,  who 
uttered  the  will  after  it  was  forged,  was 
apprehended  in  the  county,  and  not  in  the 
borough.  The  warrant  and  information 
charged  the  offence  to  have  been  committed 
at  Leominster,  in  the  county  of  Salop.  In 
the  indictment  the  venue  was  laid  in  that 
county.  It  was  also  sworn  that  Oswestry 
was  a  borough  not  contributing  to  the 
county  rate ;  but  that  in  lieu  thereof  a  rate, 
in  the  nature  of  a  county  rate,  was  raised 
within  the  borough. 
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Jamei  Wilde  shewed  cause. — The  order 
of  the  Judge  who  tried  the  cause  (the  Lord 
Chief  Baron)  was  made  under  a  misappre- 
hension. The  borough  fund  is  not  liable 
to  the  costs.  The  offence,  if  not  committed 
in  the  county,  was  at  least  supposed  to  be 
80 ;  and  it  is  treated  throughout  as  a  county 
prosecution.  The  offence  was  not  com- 
plete, and  it  may  be  said,  indeed,  that  there 
was  no  forgery  until  the  will  had  the  sig- 
nature of  the  attesting  witness. 

[Lord  Denman,  C.J. — Is  there  any  case 
deciding  that  there  is  no  crime  till  the  will 
is  complete  (1)?] 

It  cannot  be  called  a  will  till  it  is  attested. 
The  statute  7  Geo.  4.  c.  64.  does  not  pro- 
vide for  cases  where  the  offence  has  been 
committed  partly  in  a  county  and  partly  in 
a  borough,  tiiough  the  12th  section  provides 
that  if  any  felony  or  misdemeanour  shall 
be  begun  in  one  county  and  completed  in 
another  '*  it  may  be  inquired  of  and  tried 
in  any  of  the  said  counties  in  the  same 
manner  as  if  it  had  been  actually  and  wholly 
completed  therein"  (2).     The  offence  here 

(1)  In  WaiPt  case,  2  £a8t,  P.C.  953,  the  pri- 
soner **  was  convicted  upon  an  indictment  for  forg- 
ing and  knowinglj  uttering  a  will  of  land  of  J.  S. 
deceased.  The  will  was  attested  by  two  witnesses, 
and  it  did  not  appear  in  -eWdence  what  estate  the 
supposed  testator  had  in  the  land  so  devised ,  or  of 
what  nature  it  was ;  wherefore  it  might  i>e  pre- 
sumed to  be  freehold)  and  therefore  the  will  void 
and  of  none  effect  by  the  express  enactment  of  the 
Statute  of  Frauds  for  want  of  the  attestation  of 
three  witnesses  ;  the  Judges,  on  conference,  in 
Easter  term,  1800,  held  the  couTiction  wrong; 
for  as  it  was  not  shewn  to  be  a  chattel  interest, 
it  was  to  be  presumed  to  be  freehold." 

(2)  Statute  U  Geo.  4.  &  1  Will.  4.  c.  66.  s.  3. 
makes  the  forging  a  will  felony.  Section  24. 
provides,  that  the  offence  may  be  dealt  with, 
indicted,  tried,  and  punished,  and  laid  and  charged 
to  have  been  committed  in  any  county  or  place 
in  which  the  person  who  forged  shall  be  ap- 
prehended or  in  custody,  as  if  his  offence 
had  been  actually  committed  in  .that  county  or 
place.  Statute  7  Geo.  4.  c.  64.  s.  22.  provides  that 
the  Court,  before  which  any  person  shall  be  tried 
for  any  felony,  may  order  the  payment  of  expenses 
of  the  prosecutor  and  witnesses  on  the  trial.  &c.  as 
well  as  those  incurred  in  attending  before  the 
msgistrate,  &c.  Section  24«  that  escept  as  after 
mentioned,  such  order  is  to  be  made  on  the  trea- 
surer of  the  county,  5(c.,  where  the  ofience  shsll 
bare  been  committed,  or  supposed  to  have  been 
committed.  By  section  25,  expenses,  in  respect  of 
felonies  committed  in  liberties,  &c.  not  contributing 
to  the  county  rate  are  to  be  paid  out  of  the  borough 
fund  or  riste.  and  the  order  is  to  be  directed  to  the 
treasurer,  &c. 


was  properly  tried  in  the  county ;  and  there 
being  no  power  of  appprtionment  the  whole 
costs  ought  to  be  paid  out  of  the  county  rate. 

[Patteson,  J. — There  is  nothing  to  shew 
that  any  part  of  the  offence  was  committed 
in  any  part  of  the  county  of  Salop,  but  the 
borough  of  Oswestry.] 

[Lord  Denman,  C.J. — Is  there  any  pre- 
cedent for  a  mandamus  in  such  a  case  ?] 

Tomlinsont  contra. — The  Court  will  en- 
force the  order,  rather  than  leave  the  parties 
to  an  indictment,  when  a  single  Judge  would 
have  to  dispose  of  a  difficult  question  of  law. 
In  The  Queen  v.  Clark  (3)  a  mandamus 
was  refused,  but  that  was  on  the  merits  of 
the  particular  application. 

Lord  Denman,  C.J. — I  think  the  order 
was  properly  made  on  the  borough  of  Os- 
westry. It  is  a  case  which  appears  to  me 
to  be  within  the  exception  in  the  statute 
7  Geo.  4.  c.  64.  s.  25.  I  also  agree  that 
we  should  not  canvas  these  matters.  The 
treasurer  should  obey  the  Judge's  order. 

Patteson,  J.-t-I  am  of  the  same  opinion* 
The  offence  was  committed  partly  in  the 
county  of  Salop  and  partly  in  the  county 
of  Denbighshire ;  but  in  no  part  of  Salop, 
except  Oswestry. 

Coleridge,  J.  and  Erle,  J.  concurred. 

Rule  absolute. 


1848.  \  THE  QUEEN  0.  R.  P.  TYRWHITT, 

May  27. J  esq. 

Pauper  Lunatic — 8  ^  9  Viet.  c.  126. 
3,  62. — Adjudication  of  Settlement — Order 
of  Maintenance, 

The  adjudication  of  the  settlement  of  a 
lunatic  pauper,  under  theS  ^9  Viet,  c.  1 26. 
S3,  58,  62,  may  properly  be  comprehended 
in  the  order  for  payment  of  the  costs  of  his 
maintenance. 

Such  order  may  be  made  on  the  overseers 
of  the  parish  where  he  is  adjudged  to  he  settled^ 
though  such  parish  form  part  of  a  union, 

[For  the  report  of  the  above  case,  see 
17  Law  J.  Rep.  (n.8.)  M.C.  p.  141.] 


(3)  5Q.U.  Rep.887js.c.  18  Lsw  J.  Rep.  (m.s.) 
M.C.  91. 


TRINITY  TERM,  1848. 


225 


RUSSELL  V,  SMITH, 


Cvp^ht— Piracy— b  ^  6  Vict.  c.  45. 
'-Muieal  Composition — Place  of  Dramatic 
Entertainment — 3  WiU.  4.  c.  15. 

The  plaintiff  was  the  original  composer 
of  the  music  of  a  song  of  a  narrative  charac* 
ter,  which  he  sang  publicly  for  profit,  and 
accompanied  it  by  gesture  and  expression. 
The  defendant  announced  by  handbills  the 
performance  of,  and  subsequently  performed, 
the  plaintiff's  song  at  Crosby  Hall,  a  place 
licensed  for  music  and  dancing  under  25 
Geo,  2.  c.  36. 

In  an  action  for  penalties  under  the  5^6 
Viet,  c,  45, — Held,  first,  that  the  plaintiff* s 
9ony  was  a  musical  composition  within  the 
20th  section  of  that  act.  Secondly,  that 
Crosby  Hall  was  a  place  of  dramatic  enter^ 
tainnent  within  3  WUL  4.  c.  15.  Thirdly, 
that  the  allegation  in  the  declaration  in  the 
terms  of  the  statute,  that  the  plaintiff  had 
the  "  sole  liberty  of  representing  a  certain 
Rittica/  composition,'^  was  a  sufficient  state* 
nf si  of  the  plaintiffs  right.  Fourthly,  that 
it  was  not  necessary  that  the  plaintiff,  who 
was  the  assignee  of  the  copyright  of  the 
words,  should  be  registered  under  section  14. 
before  bringing  the  action. 

Debt  for  penalties  under  5  &  6  Vict.  c.  45. 
The  declaration  stated,  that  after  the  passing 
and  coming  into  operation  of  the  3  Will.  4. 
c.l5,^  For  amending  the  laws  relating  to 
dramatic  literary  property,'  and  after  the 
passing  and  coming  into  operation  of  the 
J  &  6  Vict  c.  45,  *  For  amending  the  law 
of  copyright,'  and  before  and  at  the  time 
of  the  wrongful  misrepresentatibn  and  per- 
fonnance,  as  hereinafter  mentioned,  the 
plaintiff  had  and  still  hath  the  sole  liberty  of 
representing  and  performing  a  certain  mu- 
sical composition  called,  to  wit,  *  The  Ship  on 
Fire/  yet  that  after  the  passing  and  coming 
into  operation  of  the  said  acts  of  parlia- 
ment, and  whilst  the  plaintiff  had  such  sole 
liberty  of  representing  and  performing  the 
uid  musical  composition  as  aforesaid,  and 
before  the  commencement  of  this  suit,  to 
*it,  on  the  22nd  of  December,  a.d.  1845, 
jTid  within  twelve  calendar  months  now  last 
fast  the  defendant  did,  contrary  to  the  true 
Hew  ScKin,  X VII.-Q. B. 


intent  and  meaning,  and  against  the  provi- 
sions in  that  behalf  of  the  said  acts  of  parlia- 
ment, and  without  the  consent  in  writing  of 
the  plaintiff  first  had  and  obtained,  to  wit, 
at  a  place  of  dramatic  entertainment,  called, 
to  wit,  Crosby  Hall,  in  the  parish,  &c., 
wrongfully  and  injuriously  represent  and 
perform  the  said  musical  composition  con- 
trary to  the  form,  true  intent  and  meaning, 
and  against  the  provisions  in  that  behalf 
of  the  statutes  in  such  case  made  and 
px'ovided,  whereby  and  by  reason  of  the 
premises,  anil  according  to  the  provisions 
of  the  said  statutes,  he,  the  defendant,  for- 
feited and  hath  become  and  still  is  liable  to 
pay  to  the  plaintiff  the  sum  of  405.  for  the 
said  offence,  whereby,  &c. 

Plea— -iVf/  debet. 

At  the  trial,  before  Erie,  J.,  at  the  Sittings 
in  London,  after  Easter  term,  1847,  it  ap- 
peared that  the  plaintiff  was  the  original 
composer  of  the  music  of  a  song  called  *  The 
Ship  on  Fire,'  which  he  sung  and  repre- 
sented at  public  concerts;  and  that  the 
defendant,  sifter  previous  public  announce- 
ment, sang  the  song  at  a  place  called  Crosby 
Hall,  in  the  city  of  London,  for  his  own 
benefit.  The  following  is  a  copy  of  the 
programme  or  advertisement  of  the  perform- 
ance, produced  at  the  trial : — 

"  Crosby  Hall,  Bishopsgate  Street. — Mr. 
Henry^ Smith  (from  America)  begs  respect- 
fully to  announce  that  his  third  vocal  enter- 
tainment (interspersed  with  anecdotes)  this 
season,  will  take  place  on  Monday  evening, 
December  22nd,  1845.  Tickets  Is.  each, 
reserved  seats  25.,  to  be  had  of  Messrs.  Keith, 
Prowse  &  Co.,  Cheapside;  Purday,  St. 
Paul's  Churchyard  ;  Turner,  Poultry  ; 
Peachey  &  Pearson,  Bishopsgate  Street; 
Folkiens,  King  William  Street;  at  Crosby 
Hall ;  and  of  Mr.  H.  Smith,  4,  Wilmot 
Street,  Russell  Square.  To  commence  at 
eight  o'clock  precisely. 

"  Programme.  Part  I,  Descriptive  Ballad, 
— *  Land,  ho  I'  words  by  G.  P.  Morris  of 
New  York.  [Here  a  verse  of  the  poetry  is 
introduced.]  This  song  is  intended  to 
describe  the  joy  of  passengers  after  a  long 
and  tedious  voyage  across  the  Atlantic. 
Descriptive  scena, — *  The  Dream  of  the 
Reveller,'  (a  temperance  song;  words  by 
Charles  Mackay).  Ballad, —  *  Woodman, 
spare  that  Tree :'  words  by  G.  P.  Morris. 
Descriptive  scena, — *  The  Shipwreck,'  third 
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time:  words  by  Alexander  Johnson,  Esq. 
Descriptive  cantata, — '  The  Maniac  :*  words 
by  Monk  Lewis.  Song, — 'The  Boatmen 
of  the  Ohio,'  (a  national  American  negro 
melody).  Part2.  Descriptive  scena, — *The 
Gambler's  Wife.*  Descriptive  song, — *  The 
Newfoundland  Dog:'  words  by  F.  W.  N. 
Bayley,  (founded  upon  an  incident  that 
occurred  on  board  an  East  Indiaroan,  on  her 
homeward  voyage,  in  the  year  1841).  Song, 
•I'm  afloat,  I'm  afloat!'  *The  Rover's 
Song :'  words  by  Eliza  Cook.  Descriptive 
scena,  —  *The  Ship  on  Fire:'  words  by 
Charles  Mackay,  Esq.  (This  scene  is  founded 
upon  the  loss  of  the  Keni^  East  Indiaman, 
which  was  totally  destroyed  by  fire  in  the 
Bay  of  Biscay.)  Finale,  '  Come  along,  my 
Darling,'  (a  national  American  negro  me- 
lody)." 

In  consequence  of  the  above  advertisement 
a  numerous  audience  was  collected,  money 
being  taken  at  the  door  for  admission. 
Crosby  Hall  is  a  place  licensed  by  the  Jus- 
tices at  sessions,  under  the  25  Geo.  2.  c.  36, 
for  dancing,  music,  &c.  It  appeared  that 
the  defendant  performed  the  song,  accom- 
panying himself  at  the  piano,  using  gesture 
and  expression,  but  without  scenic  dress,  or 
scenic  representation  by  other  performers. 
There  was  a  raised  platform,  on  which  he 
was  placed  in  view  of  the  audience.  The 
plaintiff's  witnesses  spoke  of  the  song  as 
an  original  dramatic  song ;  and  no  witnesses 
were  called  for  the  defendant.  It  was  ob- 
jected, on  the  part  of  the  defendant,  first, 
that  the  song  in  question  was  not  a  musical 
composition  within  the  5  &  6  Vict.  c.  45. 
s.  20.  Secondly,  that  Crosby  Hall  was  not 
a  place  of  dramatic  entertainment  within  the 
3  Will.  4.  c.  15. 8. 2.  (1)  The  learned  Judge 


(1)  See  RuMell  v.  Smith,  15  Law  J.  Rep.  (m.s.) 
Cb.  340. 

The  statute  3  Will.  4.  c.  15,  aHer  reciting  the 
54  Geo.  3.  c.  156,  and  that  it  was  expedient  to 
extend  the  provisions  of  that  act,  provides,  that  aAer 
the  passing,  Sic  the  author  of  any  tragedy,  comedy, 
play,  opera,  farce,  or  any  other  dramatic  piece  or 
entertainment,  composed,  and  not  printed  or  pub- 
lished by  the  author  thereof  or  his  assignee,  or 
which  hereafter  shall  be  composed,  &c.  shall  have 
as  his  own  property  the  sole  liberty  of  representing, 
or  causing  to  be  represented,  at  any  place  or  places 
of  dramatic  entertainment  whatsoever,  in  any  part 
of  Oreat  Britain,  &c.  any  such  production  as  afore- 
said. 

And  by  section  2,  if  any  person  shall,  during  the 
continuance  of  such  sole  liberty  as  aforesaid,  con- 


directed  the  jury,  that^  in  his  opinion,  the 
song  was  a  dramatic  composition,  and 
Crosby  Hall,  in  this  instance,  a  place  of 
dramatic  entertainment.  It  was  further  ob- 
jected that  the  plaintiff,  who  was  the  assignee 
of  the  copyright  of  the  words  of  the  song, 
should  have  been  registered  under  the  24th 
section  of  the  5  &  6  Vict.  c.  45.  The  jury, 
under  the  learned   Judge's  direction,   re- 

trary  to  the  intent  of  this  act,  or  the  right  of  the 
author,  &;c.  represent,  or  cause  to  be  represented, 
without  the  consent  of  the  author  or  other  proprietor 
first  had  and  obtained,  at  any  place  of  dramatic 
entertainment  within  the  limits  aforesaid,  any  such 
production  as  aforesaid,  or  any  part  thereof,  every 
such  offender  shall  be  liable  for  each  and  every  such 
representation  to  the  payment  of  an  amount  of  not 
less  than  40«.,  or  to  the  full  amount  of  the  benefit 
or  advantage  arising  from  such  representation,  or 
the  injury  or  loss  sustained  by  the  plaintiff  there* 
from,  whichever   shall  be  the  greater  damages, 
to  the  author  or  other  proprietor  of  such  production 
so  represented  contrary  to  the  true  intent  and  mean- 
ing of  this  act,  to  be  recovered,  together  with  doable 
coats  of  suit,  by  such  author  or  other  proprietor,  in 
any  court  having  jurisdiction  in  such  cases  in  that 
part  of  the  United  Kingdom,  ficc.  where  such  offence 
shall  be  committed ;  and  in  every  such  proceeding 
where  the  sole  liberty  of  snch  author  or  hia  assignee 
as  aforesaid  shall  be  subject  to  auch  right  or  autho- 
rity as  aforesaid,  it  shall  be  suflScient  for  the  plaintiff 
to  state  that  he  has  such  sole  liberty,  without  stating 
the  same  to  be  subject  to  snch  right  or  authority, 
or  otherwise  mentioning  the  same. 

The  5  &  6  Vict.  c.  45.  a.  20,  after  reciting 
the  last-mentioned  statute,  and  that  it  was  ex- 
pedient to  extend  to  musical  compositions  the 
benefits  of  that  act,  enacts  that  the  provision  of  the 
said  act,  8  Will.  4.  c.  15,  shall  apply  to  musical 
compositions,  and  that  the  sole  liberty  of  represent- 
ing, &c.  or  causingi  &c.  any  dramatic  piece  or 
musical  composition,  shall  endure  and  be  the  pro- 
perty of  the  author  thereof,  and  his  asaigns,  for  the 
terms  in  this  act  provided  for  the  duration  of  the 
copyright  in  books,  and  provides  for  the  registering^, 
6(c.,and  that  thefirat  representation  or  performance 
of  any  dramatic  piece  shall  be  deemed  equivalent 
in  the  construction  of  the  act  to  the  first  publication 
of  any  book. 

Section  24.  enacts  that  no  proprietor  of  copyright 
in  any  book  shall  maintain  any  action,  &c.  in  respect 
of  any  infringement  of  such  copyright,  unless  he 
shall  before  commencing  such  action,  &c.  have 
caused  an  entry  to  be  made  in  the  book  of  re^stry 
of  the  Stationers  Company  of  cuch  book  pursuant 
to  the  act  Provided  also,  that  nothing  herein  con- 
tained shall  prejudice  the  remedies  which  the 
proprietor  of  the  sole  liberty  of  representing  any 
dramatic  piece  shall  have  by  virtue  of  S  WilL  4. 
c.  15. 

Section  2.  provides,  (amongst  other  thioga)  that 
the  words  '*  dramatic  piece*'  ahall  be  construed  to 
include  and  mean  every  tragedy,  comedy,  play, 
opera,  farce,  or  other  scenic,  musical,  or  dramatic 
entertainment. 
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turned  a  verdict  for  tlie  plaintifir,  leave  being 
reserved  to  the  defendant  to  move  to  enter  a 
nonsuit  on  the  objections  made  at  tlie  trial. 

fVaUom^  in  Trinity  term,  having  obtained 
a  rale  mit  accordingly  ;  and  also  for  arrest- 
ing the  judgment,  on  the  ground  that  the 
"sole  liberty"  of  representation  was  a  claim 
of  a  more  extensive  right  than  was  conferred 
bv  the  act  of  parliament, — 

Talfowrd,  Serj,^  Locke j  and  Wise  shewed 
cause  (3). — It  cannot  be  said  that  a  song 
such  as  thia  is  not  witliin  the  letter  of 
the  act.  No  one  will  deny  that  a  song  is  a 
**maaical  composition  ;*'  but  it  is  said  that 
the  set  was  meant  to  apply  only  to  musical 
eompositions  of  a  dramatic  character,  i.  e, 
to  musical  dramas  or  operas.  It  is  to  be 
remembered  that  a  performance  is  not  the 
less  dramatic  because  it  is  musical,  or  that 
it  is  less  a  dramatic  performance  because  it 
comprehends  but  one  act.  The  statute  does 
not  define  or  limit  the  nature  of  musical  com* 
position.  The  Greek  dramas  were  musical 
in  their  character,  and  the  mono-dramatic 
perforniance  of  the  late  Mr.  Mathews  would 
of  oooise  have  been  within  the  protection  of 
the  statute.  Secondly,  Crosby  Hall  was 
clearly  a  place  of  dramatic  entertainment. 
The  statute  is  not  copfined  to  theatres— 
GalUni  v.  Laharie  (4).  If  this  question 
had  been  merely  one  of  fact,  the  defendant 
should  have  required  that  it  should  be  left 
to  the  jury.  As  a  question  of  law  the  Court 
will  look  at  the  various  clauses  of  the  act  of 
parliament.  According  to  the  Interpretation 
clause  "  dramatic"  includes  "  musical." 
Crosby  Hall  by  the  representation  of  this 
piece,  became  a  place  of  "  musical"  (and 
therefore  of  "  dramatic")  entertainment.  As 
to  the  motion  in  arrest  of  judgment,  it  is  said 
that  the  plaintiff  should  not  have  claimed 
the  sole  liberty  of  representing,  &c.,  but 
should  have  limited^  it  to  "  places  of  dra- 
matic entertainment  in  England,"  &c. ;  but 
it  is  enough  to  have  followed  the  very  words 
of  the  act — Lee  v.  S%mpson{b\  Macmwrdo 
\.  Smiih{6).  As  to  the  registration,  the 
n^fat  of  representation  is  quite  distinct  from 
copyright,  and  the  words  of  the  24th  section 
plainly  point  to  books  only. 

'•3)  Hal«f«  Lord  Denmui,CJ.,  Patteson,  J.  ftnd 

4)  9  Term  Rep.  242. 
<5)  16  U«r  J.  lUsp.  (N.8.)  C.P.  106. 
(6)  7  Tenn  Kep.  518. 


Watson  and  /•  Brown,  contra. — First, 
according  to  the  argument  on  the  other  side, 
the  statute  must  extend  to  every  song ;  but 
it  never  could  be  the  intention-  of  the  legis- 
lature to  subject  every  man  or  woman  sing- 
ing, it  may  be  in  a  private  room,  to  the 
penalty  of  the  act.  The  intention  was  to 
protect  musical  compositions  of  a  dramatic 
character,  and  in  order  to  bring  them  within 
the  penal  provisions  of  the  statute  they  must 
be  performed  at  a  place  of  dramatic  enter- 
tainment. Would  a  piece  of  sacred  music 
performed  at  a  chapel  or  church  render  the 
performance  liable  to  the  penalty?  That 
would  be  so  by  arguing  in  a  circle :  the 
plaintiff  would  make  out  that  the  place  of 
performance  becomes  a  place  of  dramatic 
entertainment  by  reason  of  the  performance 
itself,  and  that  the  thing  performed  or 
represented  becomes  dramatic  by  reason  of 
its  being  performed  at  a  place  of  dramatic 
entertainment. 

[Lord  Denman,  C.J. — You  invite  the 
public] 

But  it  is  not  enough  that  the  public  are 
allowed  to  enter.  A  benefit  concert  given  at 
a  private  residence  would  not  be  considered 
within  the  act.  The  performance  should 
have  a  dramatic  character  independently  of 
the  music,  e,g.  '  The  Beggars'  Opera.'  This 
was  a  narrative  song.  Therp  was  no  acting, 
as  the  defendant  was  the  only  performer, 
and  he  played  the  piano  whilst  he  was  sing- 
ing. Secondly,  Crosby  Hall  is  not  a  place 
of  dramatic  entertainment.  It  is  a  library 
where  singing  occasionally  takes  place.  If  it 
is  a  place  of  dramatic  entertainment  Exeter 
Hall  is  so  also. 

[Erle,  J. — Why  should  the  composer  of 
an  oratorio  have  less  protection  than  the 
composer  of  *  The  Beggars'  Opera*  ?] 

[Patteson,  J. — If  this  composition  is 
once  made  out  to  be  a  dramatic  entertain- 
ment, it  is  difficult  to  say  that  the  place 
where  it  is  performed  is  not  a  place  of 
dramatic  entertainment.  When  Punch  is 
performed  in  the  street,  the  street  becomes 
a  place  of  scenic  entertainment.] 

A  performance  such  as  that  proved  in  this 
case  would  not  have  been  an  infringement  of 
copyright  under  the  earlier  statutes — Cole* 
man  v.  Wathen  (7),  Planchkv.  Braham  (8), 

(7)  5  Term  Rep.  245. 

(8)  4  Bing.  N.C.  17  ;  s.c.  7  Uw  J.  Rep.  (n-b.) 
C.P.  25. 
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The  King  v.  Handy  {&)>  If  this  is  a  place 
of  dramatic  entertainment  it  will  be  neces" 
Bary  for  the  proprietor  to  have  a  licence 
from  the  Lord  Chamberlain,  under  the  5  &  6 
Vict.  c.  68(10),  and  persons  frequenting  it 
are  at  present  liable  to  be  taken  into  custody 
under  the  2  &  3  Vict.  c.  47(11).  Lastly, 
the  judgment  ought  to  be  arrested.  Mac- 
murdo  v.  Smith  is  not  in  point ;  the  plaintiff 
here  states  aright  which  the  law  does  not  give 
him.  The  *'  soleright  of  representation"  must 
mean  a  right  to  represent  the  piece  every- 
where, and  the  breach  does  not  cure  it,  as  it  is 
stated  that  the  defendant  performed  the  piece, 
to  wit,  at  a  place  of  dramatic  entertainment. 
As  the  declaration  stands  the  defendant  would 
have  been  equally  liable  if  he  had  sung  the 
song  in  a  private  room.  Lastly,  unless  this 
is  clearly  a  dramatic  piece  the  plaintiff  should 
have  been  registered  under  section  24.  before 
he  could  maintain  the  action.  This  was  a 
musical  composition  to  which  the  provision 
as  to  registry  would  apply. 

Cur,  adv.  vuU, 

Lord  Denman,  C.J.  subsequently  (May 
30th)  delivered  the  judgment  of  the  Court. 
—This  action  was  brought  for  performing  a 
musical  composition,  of  which  the  plaintiff 
was  the  composer,  at  Crosby  Hall.  At  the 
trial  the  Judge  ^as  taken  to  have  directed. 


(9)  6  Term  Rep.  286. 

(10)  Which  provides  (sect  2),  that  it  shall  not 
be  lawful  for  any  person  to  have  or  keep  any  house 
or  other  place  of  public  resort  in  Great  Britain 
for  the  public  performance  of  stage  plays,  without 
authority,  by  virtue  of  letters  patent  trom  Her  Ma- 
jesty, or  without  licence  from  the  Lord  Chamber- 
lain of  Her  Majesty's  household,  nnder  a  penalty 
of  20k  for  each  day  of  performance. 

By  the  interpretatiou  clause  (sect  23),  the  words 
'*  stage  play"  are  to  be  taken  toincludeevery  tragedy, 
comedy,  farce,  opera,  burletta,  interlude,  melo- 
dimma,  pantomime,  or  other  entertainment  of  the 
stage,  or  any  part  thereof!  Provided,  that  the  act 
is  not  to  apply  to  any  theatrical  representation  in 
any  booth  or  show  allowed  by  Justices  of  the  Peace 
at  a  lawful  fair. 

(11)  By  2&S  Vict  c.  47.  a.  36.  power  is  given  to 
the  Commissioners  of  the  Metropolitan  Police  to  au- 
thorize, in  writing,  anv  superintendent  of  the  police, 
and  with  such  constables  as  he  may  think  necessary, 
to  enter  into  any  house  or  room  kept  or  used  for 
stage  plays  or  dramatic  entertainments,  into  which 
admission  is  obtained  by  payment  of  money,  and 
which  is  not  a  licensed  theatre,  at  any  time  when 
it  is  open  for  the  reception  of  persons  resorting 
thereto,  and  to  take  into  custody  all  persons  found 
therein  without  lawful  excuse. 


and  the  jury  to  have  found  such  matters,  ai 
were  requisite  for  maintaining  the  plaintiff's 
case,  liberty  being  reserved  to  the  defen- 
dant to  move  to  reverse  that  decision ;  and 
the  defendant  has  since  contended  before  qs, 
first,  that  the  5  &  6  Vict.  c.  45,  by  enacting 
that  the   provisions  of  4  Will.  4.  c.  15. 
shall  apply  to  musical  compositions,  extends 
only  to  the  performance  of  musical  compo* 
sitions  in  places  of  dramatic  entertainment, 
and  that  Crosby  Hall  was  not  such  a  place. 
And,  secondly,  that  the  musical  composi- 
tions to  be  protected  were  those  composed 
for  performance  with  dramatic  pieces,  the 
composition  in  question  not  being  in  that 
class.     It  is  not  necessary  for  us  to  decide 
whether  the  statute  is  to  be  so  restricted  in 
respect  of  the  compositions  and  places  of 
performance  comprised  within  it,  because 
we  are  of  opinion  both  that  *  The  Ship  on 
Fire'  was  a  dramatic  piece,  and  that  Crosby 
Hall  became  upon  the  occasion  of  this  per- 
formance a  place  of  dramatic  entertainment 
within  the  meaning  of  these  statutes.  It  was 
proved  that  bills  had  been  issued  by  the 
defendant  announcing  a  vocal  entertainment, 
with  the  price  of  tickets  of  admission,  and 
giving  a  programme  of  the   two  parts  of 
the   performance.     .Of  the  particulars  in 
the  first  part :  *  The  Dream  of  the  Reveller* 
and  '  The  Shipwreck'  are  named  descriptive 
scenas,  and  *  The  Maniac'  a  descriptive  can- 
tata.    Of  the  five  particulars  in  the  second 
part,  *  The  Gambler's  Wife'  and  *  The  Ship 
on  Fire'  are  named  descriptive  scenas.  The 
Hall  was  prepared  with  seats  for  the  audience, 
and  a  stage  for  the.perfbnner,  and  the  defen- 
dant, without  scenes  or  appropriate  dresses, 
accompanied  his  singing  with  a  piano,  and 
gave  considerable  expression  to  the  matters 
described.     The  song  in  question  is  stated 
in  the  bill  to  be  founded  on  the  loss  of  tlie 
Kent,  by  fire,  in  the  Bay  of  Biscay.  It  repre- 
sents a  storm  at  sea,  the  burning  of  the  ship, 
and  an  escape  by  the  boat  to  another  ship, 
and  so  a  safe  return  to  land.     It  moves 
terror  and  pity  and  sympathy  by  presenting 
danger  and  despair,  and  joy  and  maternal 
and  conjugal  affection.     A  witness  of  great 
experience  in  publishing  music  deposed  that 
this  was  considered  a  dramatic  song,  and 
published  with  the  title  of  a  dramatic  and 
descriptive  song,  and  there  was  no  evidence 
that  any  one  considered  it  not  dramatic. 
Thus,  the  nature  of  the  production   places 
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it  rather  in  tbe  representative  than  the 
lurrative  class  of  poetry,  according  to  Lord 

6ae(m*8  division  of  dramatic  from  epic ;  and 
tbe  evidence  states  it  to  be  known  as  dra- 
matic among  those  who  are  conversant  with 
such  things.  If  the  interpretation  clause 
of  tbe  5  &  6  Vict.  c.  45.  be  referred  to,  the 
second  section  declares  that  '*  dramatic  piece" 
vithin  that  act,  includes  tragedy,  comedy, 
play,  opera,  farce,  or  any  other  scenic, 
mnaical,  or  dramatic  entertainment.  These 
voids  comprehend  any  piece  whicb  could 
be  called  dramatic  in  its  widest  sense ;  any 
piece  which  on  being  presented  by  any 
performer  to  an  audience,  would  produce 
the  emotions  which  are  the  purpose  of  the 
regular  drama,  and  which  constitute  the 
entertainment  of  the  audience.  They  com- 
prehend, therefore,  the  production  in  ques- 
tion, the  nature  of  whicb  in  this  respect 
was  above  pointed  out.  On  holding  this 
production  to  be  a  dramatic  piece,  we  give 
effect  to  the  intention  of  the  legislature,  as  we 
collect  it  from  the  series  of  statutes  relating 
to  literary  property,  namely,  to  give  authors 
tbe  profits  arising  from  the  publication  of 
their  works.  After  the  decision  of  Murray 
V.  ElUtUm  (12),  it  seems  to  have  been 
considered,  tbat  publication  to  an  audience 
was  not  within  the  provisions  of  the  act 
relating  to  copyright  ;  consequently  the 
3  Will.  4.  c.  15.  was  passed,  and  in  respect 
uf  dramatic  literary  property,  gave  to  au- 
thors tbe  profits  arising  from  publication 
by  representing  the  piece  on  the  stage.  As 
there  appears  no  reasons  for  favouring  one 
kind  of  literary  property  more  than  another, 
it  is  probable  ijiat  this  protection  was  in- 
t4:nded  for  all  productions  adapted  to  this 
mode  of  publication.  Now,  the  use  of  the 
production  in  question,  both  by  tbe  plaintiff 
and  the  defendant,  shews  that  it  is  so  adapt- 
ed and  is  supposed  to  be  profitable  to  those 
who  publish  it.  The  absence  of  scenes  and 
appropriate  dresses  and  a  regular  theatre 
has  been  urged  for  the  defendant ;  but  we 
should  take  away  a  part  of  the  protection 
conferred  on  authors  if  we  held  that  there 
could  be  no  public  representation  without 
these  accompaniments. 

Upon  the  whole,  therefore,  we  are  of 
opinion,  that '  The  Ship  on  Fire*  was  a  dra- 
Qa tic  piece  within  the  meaning  of  the  statute. 

(12)  5  B.  &  Aid.  6S7. 


It  follows,  that  as  Crosby  Hall  was  used 
for  the  public  representation  for  profit  of  a 
dramatic  piece,  it  became  a  place  of  drar 
matic  entertainment  for  the  time,  within  the 
statutes  now  in  question. 

The  use  for  the  time  in  question,  and  not 
for  a  former  time,  is  the  essential  fact.  As 
a  regular  theatre  may  be  a  lecture  room, 
ball  room,  and  concert  room  on  successive 
days,  a  room  used  ordinarily  for  either  of 
these  purposes  would  become  so  for  the 
time  being.  A  theatre  is  used  for  the  repre- 
sentation of  a  regular  stage  play.  In  this 
sense,  as  '  The  Ship  on  Fire '  was  a  dramatic 
piece,  in  our  view  Crosby  Hall  when  used 
for  the  public  representation  and  perform- 
ance of  it,  for  profit,  became  a  place  of 
dramatic  entertainment.  In  thus  deciding, 
we  do  not  declare  that  the  defendant's  per- 
formances at  Crosby  Hall  were  unlawful 
without  a  theatrical  licence,  within  the  6  &  7 
Vict.  c.  68 ;  and  as  to  this  we  would  remark, 
that  the  generic  term  in  this  statute  is  "  stage 
play,"  whereas  in  the  5  &  6  Vict.  c.  45,  it 
is  *'  dramatic  piece,"  and  there  is  some  dif- 
ference in  the  interpretation  given  of  these 
terms  in  the  respective  statutes ;  and  also 
that  the  purview  of  the  last  statute  is  the 
maintenance  of  good  order  by  the  police, 
and  that  of  the  first  is  compensation  to 
composers,  by  securing  literary  property. 

It  was  further  contended  that  the  action 
would  not  lie,  because  the  plaintiff's  right 
was  not  registered,  and  the  5  &  6  Vict.  c.  45. 
8.  24.  was  relied  on,  which  enacts,  '*  that 
no  proprietor  of  the  copyright  in  any  book 
should  sue  for  infringement,  unless  he  shall 
be  registered,  and  provides  that  this  shall 
not  extend  to  the  proprietor  of  the  sole 
representing  of  a  dramatic  piece.  The 
answer  is,  first,  that  the  prohibition  relates 
only  to  copyright  of  books,  and  does  not 
comprise  the  sole  liberty  of  performing  a 
musical  composition.  Secondly,  if  it  did, 
the  proviso  would!' except  it,  for  the  proviso 
excepts  the  sole  liberty  of  representing  a 
dramatic  piece;  and  section  20.  applies  to 
musical  compositions  the  provisions  of  the 
4  Will.  4.  c.  15.  and  of  this  act.  An  excep- 
tion, therefore,  in  favour  of  the  sole,  repre- 
sentation of  a  dramatic  piece  is  extended 
to  the  performance  of  a  musical  composi- 
tion. Thirdly,  the  enactment  in  section  20. 
does  not  assist  the  defendant,  for  by  that 
the  provisions   thereinbefore   enacted  *Mn 
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respect  of  the  property  of  copyright  and 
registering  the  same,  are  applied  to  the  re- 
presentation of  dramatic  pieces  and  musical 
compositions  ;"  but  this  of  course  does  not 
comprise  the  provisions  thereinafter  enact- 
ed, viz.  by  section  24. 

With  respect  to  the  motion  in  arrest  of 
judgment,  on  the  ground  that  the  plaintiff 
has  claimed  too  large  a  right  in  his  decla- 
ration, we  are  of  opinion,  that  as  he  has 
followed  the  words  of  the  20th  section  of 
the  5  &  6  Vict.  c.  45,  which  gives  the  ri^t, 
the  declaration  is  sufficient.  Whatever  the 
act  means  by  the  words  used  in  that  sec- 
tion, the  plaintiff,  means  the  same  by  his 
declaration,  as  was  said  by  the  Court,  in 
delivering  the  judgment  in  the  case  of  Lee 
V.  Simpson,  The  rule  of  the  defendant  is, 
therefore,  discharged. 

Rule  discharged. 


/  Re  THE  WESTMINSTER  COUNTY 
1848.       J        COURT  OF  ftUDDLEBBX. 
June  9.      ]  FOSTER  and  another  V,  TEM- 
(       PLE,  EXECUTOR. 

County  Court  —  Practice  —  Summons  — 
Second  Summons  to  save  Statute  of  Limita- 
tions. 

The  plaintiffs  described  the  defendant  in  a 
summons  out  of  the  county  court  as  executor 
of  A.  B,  and  on  the  defendant* s  appearance 
opened  the  case  against  him  as  executor  of 
C.  D,  The  cause  of  action  having  accrued 
in  1842,  the  Judge  directed  a  fresh  summons 
to  be  issuedf  describing  the  defendant  as 
executor  of  C  /),  and  bearing  the  same  date 
as  the  first  summons,  in  order  to  save  the 
Statute  of  Limitations  : — Held,  that  it  was 
not  a  case  in  which  this  Court  ought  to  in- 
terfere with  whai  the  Judge  had  done. 

This  was  a  rule  obtained  in  Easter  term 
last  calling  on  *'  D.  C.  Moylan,Esq.,  Judge 
of  the  county  court  of  the  district  of  West'^ 
minster,  and  the  plain ti&  in  a  certain  plaint 
or  action  in  the  county  court  for  the  district 
of  Westminster,  in  the  county  of  Middlesex, 
between  Edward  Foster  and  Edward  Foster 
the  younger,  plaintiffs,  and  Henry  Temple, 
executor,  &c.,  defendant,  to  shew  cause  why 
a  writ  of  prohibition  should  not  issue  to  pro- 
hibit the  said  Court,  the  said  Judge,  high 


bailiff  and  other  officers  of  the.  said  court 
from  further  proceeding  in  the  plaint  or 
action  in  the  said  court." 

It  appeared  from  the  affidavits  on  which 
the  rule  was  obtained,  that  on  the  3rd  of 
April  1 848  the  defendant  was  served  with  a 
summons  issued  out  of  the  above  court,  and 
which  summons,  numbered  (a)  3967,  was 
dated  the  30th  of  March  1848,  in  which  he 
was  summoned  as  one  of  the  executors  of  W. 
Thompson,  to  appear  on  the  14th  of  April 
1848,  to  answer  the  above-named  plaintiffs 
in  an  action  for  goods  sold  and  delivered 
by  the  plaintiffs  to  the  testator  in  his  life- 
time, and  for  money  paid,  &c.  to  the  tes- 
tator.    In  the  particulars  annexed  to  the 
summons,  the  goods  were  alleged  to  have 
been  sold  and  delivered  on  the  9th  of  April 
1842 ;   and  that  the  sum   sought  to  be 
recovered  of  the  defendant  as  executor  as 
aforesaid,  on  account  of  the  goods,  &c.  was 
7/.  15^.,  together  with  the  expense  of  the 
summons,  &c. 

The  defendant  attended   the  court  by 
counsel,  in  pursuance  of  the  summons,  on 
the  said  14th  of  April;  and  on  the  hearing 
the  solicitor  for  the  plaintiffs  opeued  the 
case    against    the  defendant  as   executor 
of  Frederick  Welham  Taylor,  and  not  as 
executor  of  W.  Thompson  as  the  summons 
mentioned ;  whereupon  the  defendant's  coun- 
sel objected  to  any  evidence  being  given 
against  the  defendant,  except  as  executor 
of  W.  Thompson  as  mentioned  in  the  sum- 
mons.    The  Judge  held  the  objection  fatal 
to   the   summons.     Application   was   then 
made,  on  the  part  of  the  plaintiffs,  to  the 
Judge,  to  direct  another  summons  to  be 
issued  bearing  the  same  date  and  number 
as  the  first  summons,  for  the  purpose  of 
saving  the  Statute   of  Limitations.     This 
was  objected  to  by  the  defendant's  counsel, 
who  requested  the   Judge  to  dismiss  the 
summons,  or  declare  the   plaintiflb    non- 
suited.    This  the  Judge  refused  to  do ;  but 
directed  another  summons  to  be  issued  out 
in  compliance  with  the  plaintiffs'  application. 
This  was  done  accordingly,  and  the  defen- 
dant was  on  the  24th  of  April  served  with 
a  summons,  numbered  (a)  3967,  dated  Uic 
30th  of  March  1848,  and  summoning  him 
as  otie  of  the  executors  of  F.  W.  Taylor, 
and  to   this   second  summons  particulnrn 
were  annexed  exactly  corresponding   witH 
the  particulars  annexed  to  the  first  sum* 
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mons.  In  the  affidavit  of  the  attorney  for 
the  plaintiffs,  it  was  stated  that  on  the  dOth 
of  March  he  made  application  in  writing  to 
the  clerk  of  the  fVeMtminsier  County  Court 
of  Mid^esex^  and  requested  him  to  enter 
a  plaint,  wherein  E.  Foster  and  £.  Foster 
the  yoanger  were  plaintiffs,  and  H.  Temple, 
one  of  the  executors  of  the  last  will,  &c.  of 
F.  W.  Taylor,  was  defendant ;  and  that  the 
clerk  of  the  court  furnished  him  with  a  copy 
of  the  entry  in  the  book  of  plaints,  and  in- 
terlocutory proceedings  in  the  Westminster 
County  Court  of  Middlesex.  He  further 
suted  in  his  aftdavit,  that  the  Judge  of  the 
court  held  that  the  summons  not  having 
been  issued  in  accordance  with  the  d9th 
section  of  the  stat.  9  &  10  Vict.  c.  95  (1), 
it  amounted  to  a  nullity ;  and  on  his  urging 
that  the  plaintiffs  would  be  barred  by  the 
Statute  of  Limitations,  if  the  Judge  ordered 

(i)  9  ft  10  Vict  e.  95.  a.  59.  enicts,  *'  That  on 
the  application  of  any  penon  desirous  to  bring  a 
tuit  under  this  aqt,  the  clerk  of  the  court  shall 
rater  in  a  book  to  be  kept  for  this  purpose  in  hia 
sSee  a  plaint  in  writinf(,  stating  the  names  and  the 
b«t  known  places  of  abode  of  the  parties,  and  the 
ftubstanee  of  the  action  intended  to  be  brought, 
v^nj  one  of  which  plaints  shall  be  numbered 
in  erery  year  according  to  the  order  in  which  it 
«hiU  be  entered ;  and  thereupon  a  summons,  stating 
th^  sabstance  of  the  action,  and  bearing  the  num- 
Wr  of  the  pbint  on  the  margin  thereof,  shall  be 
issued  under  the  seal  of  the  court  according  to 
'3ch  fonn,  and  be  served  on  the  defendant  so  many 
^vs  before  the  day  on  which  the  court  shall  be 
koideo  at  which  the  cause  is  to  be  tried,  as  shall 
W  directed  by  the  rules  made  for  regulating  the 
practice  of  the  court,  as  hereinafter  proTided;  and 
delivery  of  aoch  summons  to  the  defendant,  or  in 
*«ch  Giber  manner  as  shall  be  specified  in  the  rules 
'^  practice,  shall  be  deemed  gcod  service ;  and  no 
BiikBomer  or  inaccurate  description  of  any  person 
«  place  in  any  nich  pUint  or  summons  shall  vitiate 
^  lame,  so  that  the  person  or  place  be  therein 
^^^cribed  so  aa  to  be  commonly  known." 

Section  75.  enacts,  **  That  no  evidence  shall  be 
fi^en  by  the  plaintiff  on  the  trial  of  any  such  cause 
» aforesaid  of  any  demand  or  cause  of  action,  ex- 
cept sBcb  as  shall  be  stated  in  the  summons  hereby 
directed  to  be  issued." 

By  the  mles  of  practice  for  the  county  courts  it 
•*  provided: — 

^e  1.  Every  plaint  must  be  entered  upon 
ap?Uc42ion  at  the  of&oe  of  the  clerk,  pursuant  to 
tbi  form  in  the  plaint- book  in  the  schedule  to  the 

ftole  12.  Where  any  summons  has  not  been  served 
at  bcrrinbefore  directed,  the  Judge  may  in  his  dis- 
''tioD,  to  order  to  save  the  Statute  of  Limitations, 
^iT?€t  soother  Summons  or  successive  summonses 
^'  ^  mxud  bearing  the  same  date  and  number  aa 
■  '*  tim  iommoos. 


a  nonsuit  to  be  entered,  the  Judge  referred 
to  the  12th  Rule  of  Practice  of  the  Court, 
and  sSter  examining  th^  book  of  plaints, 
and  finding  the  plaint  correctly  entered 
pursuant  to  the  before-mentioned  at>pli- 
cation  of  the  plaintiffs,  which  application 
the  Judge  also  examined,  he  directed  the 
said  second  summons  to  be  issued.  He 
also  stated  in  his  affidavit  that  there  was  no 
such  court  as  the  county  court  of  the  district 
of  Westminster,  in  the  county  of  Middlesex ; 
and  that  the  title  of  the  court  set  out  in 
No.  2.  of  the  Order  of  Council  made  by 
virtue  of  the  said  statute  is  the  "  West- 
minster County  Court  of  Middlesex." 

Sir  John  Jervis  (Attorney  General)^ 
shewed  cause  on  the  part  of  the  Judge  of  the 
court. — The  plaint  was  right,  and  the  plain- 
tiffs therefore  had  commenced  the  action 
correctly.  The  summons  or  warning  was 
wrong.  In  this  court,  if  the  writ  were 
right  and  the  declaration  wrong  it  might 
be  amended. 

Udall,  on  behalf  of  the  plaintiffs  in  the 
action. — The  affidavits  on  which  the  rule 
was  obtained  are  defective :  first,  for  not 
8etting«out  the  particulars  of  the  plaintifia' 
demand  correctly  :  if  that  had  been  done,  it 
would  clearly  have  appeared  that  the  defen- 
dant had  full  notice  that  he  was  sued  in 
respect  of  goods  supplied  by  Taylor; 
secondly,  for  misdescribing  the  court  itself. 
There  is  no  such  court  as  the  county  court 
of  the  district  of  Westminster.  There  is  a 
court  styled  the  Westminster  County  Court 
of  Mid^esex. 

Horry t  contra. — The  Judge  decided  that 
the  objection  was  fatal,  and  the  only  question 
was,  whether  he  could  then  issue  a  fresh 
summons.    The  10th  and  11th  rules  of  the 
court  only  direct  the  mode  of  service  of  a  sum- 
mons, and  do  not  apply.     As  the  defendant 
had  no  notice  of  the  nature  of  the  demand 
until  the  summons  was  issued,  no  evidence 
could  be  given  on  the  first  summona ;  but 
it  had  been  served,  and  therefore,  rule  12. 
does  not  apply.     He  appears  as  executor 
of  W.  Thompson ;  and  for  anything  that  is 
now  shewn  to  the  contrary,  he  may  be  so. 
The  mistake  was  occasioned  by  no  act  of 
the  defendant,  who  ought  not  to  be  deprived 
of  the  power  of  pleading   the    Statute  ot 
Limitations — Roberta  v.  Bate  {2^ • 

(2)  6  Ad.  &  El.  778. 
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Lord  Denman,  C.J.  —  The  putting 
Thompson  for  Taylor  was  simply  the  mis- 
take of  the  officer  of  the  court.  I  think  we 
cannot  interfere  with  what  the  Judge  has 
done. 

Patteson,  J.— The  first  sijmmons  ap- 
pears to  have  been  altogether  a  nullity. 

Coleridge,  J.  and  Erle,  J;  concurred. 

Rule  .discharged. 


Bail  Coubt.") 

1 848.      > Ex  parte  Randall  in  re • 

June  14.  3 

Affidavits,  entitling — Attorney. 

Upon  a  motion  against  an  attorney  to  pay 
over  a  sum  of  money  received  by  him  for  his 
client  in  a  cause,  the  affidavits  may  be  en- 
titled  in  the  matter  of  the  attorney, 

A  rule  nisi  had  beeiv obtained,  calling  upon 
an  attorney  to  pay  over  a  sum  of  money  to 
his  client,  Mr.  Randall,  under  the  following 
circumstances: — Mr.  Randall's  goods  hav- 
ing been  seized  by  the  sheriff  of  Middlesex, 
he  instructed  the  attorney  against  whom 
this  application  was  made  to  commence  an 
action  for  the  seizure.  This  was  done,  and 
the  action  was  afterwards  compromised,  by 
payment  of  69/.  and  costs  to  the  attorney 
for  Mr.  Randall.  The  affidavit,  upon  which 
the  rule  was  obtained,  was  entitled  '*  in  the 
matter  of"  (the  attorney). 

Hawkins  shewed  cause  and  objected  that 
the  affidavit  was  wrongly  entitled,  as  it  should 
have  been  entitled  in  the  cause  in  which  the 
money  was  received.  The  affidavit  of  the 
execution  of  a  power  of  attorney  must  be 
entitled  in  the  cause — Doe  d.  Clarke  v.  StiU- 
ufell(l).  In  Simes  v.  Gibbs{2)  it  was  held, 
that  upon  a  motion  to  compel  an  attorney  to 
deliver  up  a  document  received  in  the  course 
of  a  cause,  the  affidavits  may  be  entitled  in 
the  cause ;  and  if  they  may  be  so  entitled,  it 
is  submitted  that  they  must  be,  as  there 
cannot  be  two  modes  of  entitling  affidavits. 

^'fV  F.  Thesiger,  in  support  of  the  rule, 
was  not  called  upon. 

WiGHTMAN,  J. — The  Master  informs  me 
that,  in  the  case  of  Re  Maeey  (3),  which  was 

(1)  6  Dowl.  P.C.  305. 

(2)  6  Ibid.  310. 

(3)  Not  reported. 


an  application  to  strike  an  attorney  off  the 
roll  for  inducing  a  party  to  give  false  evi- 
dence in  a  cause,  the  affidavits  were  entitled 
as  these  are.  Suppose  the  action  were  in 
the  Common  Pleas,  an  application  might  be 
made  in  this  court,  and  then  it  is  clear  the 
affidavits  could  not  be  entitled  in  the  cause. 
There  is  nothing  in  the  objection.  No  cause 
is  shewn  on  the  merits;  and  the  rule,  there- 
fore,  will  be— 

Absolute,  with  costs. 


1848 
June 


8.     1 
29.  J 


THE  QUEEN  V.  SHAW,  CLERK. 


Rateability —  Tithe  —  Inelosure  Act  — 
Commutation — Rent-charge — Poor-Rate, 

By  a  private  inelosure  act  of  25  Geo.  2, 
it  was  enacted,  that  an  annual  rent  or  sum 
of  901,  should  be  vested  in  the  rector  of  the 
parish  of  N,  and  his  successors  for  ever, 
issuing  out  of  and  charged  upon  the  lands 
and  grounds  intended  to  be  inclosed,  as  well 
such  as  should  be  allotted  to  the  rector  in  lieu 
of  his  glebe  lands  lying  in  the  common  fields, 
S^c,  as  the  lands  of  the  other  landoumers  in 
the  said  common  fields,  ^c,  *'  and  should  be 
paid  and  contributed  free  and  clear  of  and 
from  all  deductions,  defalcations,  or  abate- 
ments for  or  in  respect  of  reprizes  and  out- 
goings whatsoever,  other  than  and  except 
such  proportion  of  the  tax  charged  upon  land 
by  authority  of  parliament  as  the  said  annual 
rent  of  90/.  shaU  bear  to  the  yearly  value  of 
the   lands  thereby  charged  with  or   made 
liable  to  the  payment  of  the  same  rent,  '*  And 
it  was  declared  that  the  yearly  rent  of  901. 
should  be  in  Ueu  and  satisfaction  of  all  tithes, 
^c.  arising  and  renewing  in  the  said  common 
fields,  ^c.  and  payable  by  the  inhabitants 
qf  the  town  of  N,  with  certain  exceptions  ; 
but  the  rights  of  the  rector  to  the  tithes  of 
other  parts  of  the  parish  ofN.  were  reserved 
as  before.    For  the  tithes  of  these  last-men- 
tioned portions  of  the  parish,  the  rector  had 
always  since   the  passing  of  the  act  been 
rated  to  the  poor : — Held,  that  he  was  not 
rateable  in  respect  of  the  yearly  sum  of  90/. 

[For  the  report  of  the  above  case,   see 
17  Law  J.  Rep.  (n.s.)  M.C.  g.  187.] 
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1848. 
April  28;  >clegg  and  others  v.  deardek. 
June  7.   J 


Pleading — Case —  Trespass —  Consequent 
tial  Injury — Continuing  Grievance — Former 
Recotery — New  Assignment—  Damages, 

Case,  for  breaking  and  entering  a  coal 
nine  whOst  in  possession  of  S,  and  before 
the  plaintiffs  were  possessed  of  it,  and  getting 
coal  therefrom^  and  causing  an  aperture 
to  be  made  therein,  and  the  declaration 
dieted  that  though  the  defendant,  after  the 
plaintiffs  became  possessed  of  the  mine,  was 
requested  to  stop  up  the  aperture,  yet  he  had 
ugleeted  to  do  so,  whereby  water  deluged 
asd  damaged  the  plaintiffs*  mine. 

Plea,  that  H,  the  former  owner  of  the 

plaintiffs*  coal  mine,  brought  an  action  on 

ike  case  against  the  defendant  for  break-- 

ing  and  entering  the  mine,  in  possession  of 

S,  and  making  excavations,  and  carrying 

away  coal  therefrom,  and  thereby  injuring 

hit  reversionary   estate,   and  that  several 

iums  were  on  that  occasion  awarded  and 

paid  to  H,  and  to  S,  and  to  the  plaintiffs,  in 

respect  of  the  injuries  sustained  by  them 

respectively  by  the  matters  in  the  declaration 

in  that  cause  alleged^  and  that  the  breaking 

nd  entering  in  the  present  action  was  part 

and  parcel  of  the  grievances  in  the  deda- 

ration  in  the  said  action  of  H.  mentioned, 

and  in  respect  of  which  such  damages  were 

awarded,  and  that  the  same  were  so  awarded 

nnd  paid  in  respect  of  such  damages  and 

all  consequential  damages  to  arise  or  happen 

fa  consequence  thereof. 

The  plaintiffs  new  assigned  that  the 
defendant,  after  the  commencement  of  the 
^rst  action,  and  after  the  making  of  the 
avard  in  the  plea  mentioned,  kepi  and  con^ 
tinned  the  aperture  open  and  unfilled  up 
sMd  neglected  to  divert  or  turn  off  the  water, 
whereby  it  flowed  into  the  plaintiffs*  mine. 

To  ike  new  assignment  the  defendant 
pleaded  the  action  brought  by  H,  and  the 
ateard  m  his  favour,  and  averred  that  the 
^ievameeM  newly  assigned  were  merely  con^ 
t^qnential  damages  arising  to  the  plaintiffs 
l^g  reasom  of  the  matters  and  injuries  in  the 
declaraHvm  in  the  said  action  by  H,  alleged. 
The  piainiiffs  set  out  the  award,  artd 
replied  abflque  hoc,  that  the  damages  were 
c^usequeniial  damages,  arising  to  the  plain^ 
Kcw  Sauzs,  XV1I.~Q.B. 


liffs  by  reason  of  the  matters  and  injuries 
in  the  declaration  in  the  action  by  H,  alleged. 
At  the  trial  it  was  proved  that  the  coal 
mine  was  demised  to  the  piainiiffs  by  S,  in 
1839,  and  that  at  that  time  H.  was  mort' 
gagee,  S.  being  mortgagor  in  possession,  and 
that  before  the  demise  to  the  plaintiffs  the 
defendant  broke  and  entered  and  took  away 
the  boundary  coal;  that  in  1840  the  plain- 
tiffs worked  the  mine  till  they  came  to  the 
place  where  the  excavations  were  made  by 
such  breaking  and  entering,  and  the  water 
came  in  and  had  continued  to  flow  in  ever 
since;  that  according  to  the  custom  of  mining 
the  defendant,  whose  mine  was  on  the  rise, 
had  a  right  to  work  to  the  extremity  of  his 
mine  without  leaving  any  barrier.  It  further 
appeared  that,  in  1841,  H,  the  mortgagee, 
brought  an  action  against  the  defendant  for 
the  breaking  and  entering  above  mentioned, 
and  that  the  cause  was  referred  to  an  arbi" 
trator,  with  liberty  to  the  now  plaintiffs  and 
S.  to  become  parties  to  the  reference;  that 
substantial  damages  were  awarded  to  H.  and 
the  now  plaintiffs,  and  nominal  damages  to 
S: — Heti,  that,  on  the  above  facts,  the 
defendant  was  entitled  to  a  verdict  on  not 
guilty,  and  on  the  issue  raised  on  the  plea 
to  the  new  assignment. 

Case.  The  declaration  stated  that  the 
defendant  at  the  time  of  the  committing, 
&c.  was  possessed  of  and  entitled  to  a  cer- 
tain coal  mine,  lying  and  being  under  certain 
land  in  the  county  of  Lancaster,  and  con- 
tiguous and  next  adjoining  to  a  certain  coal 
mine  in  the  said  county,  formerly  in  the 
possession  and  occupation  of  one  James 
Starky,  but  at  the  time  of  the  committing, 
&c.,  and  now,  in  the  possession  and  occu- 
pation of  the  plaintiffs  under  a  demise 
heretofore  to  them  thereof  made  by  the 
said  James  Starky ;  and  that  while  the  said 
last-mentioned  coal  mine  was  in  the  pos- 
session and  occupation  of  the  said  James 
Starky,  to  wit,  on  the  31st  day  of  Decem- 
ber, A.D.  1838,  the  defendant  broke  and 
entered  the  said  last^mentioned  coal  mine, 
and  dug  out  of  the  same  divers  large  quan- 
tities of  coal,  to  wit,  &c.,  and  took  and 
carried  away  the  same,  and  thereby  then 
made  and  caused  a  large,  wide  and  exten- 
sive aperture  and  excavation  into  the  said 
last-mentioned  coal  mine  from  the  said  coal 
mine  of  the  defendant,  and  although  the 
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defendant  after  the  said  plaintiffs  became 
possessed  of  the  said  coal  mine  under  a 
demise  to  them  thereof  made  by  the  said 
James  Starky,  to  wit,  on  the  1st  of  August, 
A.D.  1841,  was  requested  by  the  plaintiffs 
to  fill  and  stop  up  the  said  aperture  and 
excavation  so  made  by  the  defendant  as 
aforesaid ;  yet  the  defendant,  well  knowing 
the  premises,  but  contriving,  &c.,  to  wit,  on 
the  8th  of  August,  a.d.  1841,  and  on  divers 
other  days  &c.,  and  while  the  said  coal 
mine  was  in  the  possession  a'nd  occupation 
of  the  plaintiffs  as  aforesaid,  wrongfully  and 
injuriously  kept  and  continued  and  caused 
to  be  kept  and  continued  for  a  long  and 
unreasonable  time,  to  wit,  thence  hitherto, 
the  said  aperture  and  excavation  open  and 
unfilled  up,  and  during  all  the  time  afore- 
said, neglected  and  refused  and  still  neglects 
and  refuses  to  fill  and  close  up  the  same ; 
whereby  and  by  reason  of  the  continuing 
and  keeping  by  the  defendant  the  said 
aperture  and  excavation  so  open  and  un- 
filled up  as  aforesaid,  divers  large  quan- 
tities of  water,  which  had  gathered  and 
collected,  and  were  then  standing  in  the 
said  coal  mine  of  the  defendant  next  imme- 
diately adjoining  to  the  said  coal  mine  in 
the  possession  and  occupation  of  the  plain- 
tiffs afterwards,  and  after  the  plaintiffs 
became  possessed  of  the  said  last-mentioned 
coal  mine,  to  wit,  on  &c.,  burst  through 
and  then  ran  and  flowed  from  and  out  of 
the  said  coal  mine  of  the  defendant,  through 
the  said  aperture  and  excavation  in,  upon, 
into  and  over  the  said  coal  mine  then  in 
the  possession  and  occupation  of  the  plain- 
tiffs, and  inundated  and  greatly  damaged 
and  injured  the  same,  and  the  said  large 
quantities  of  water  have  thence  hitherto 
run  and  flowed,  and  still  continue  to  run 
and  flow  from  and  out  of  the  said  coal  mine 
of  the  defendant  through  the  said  aperture 
and  excavation  in,  upon,  into  and  over  the 
said  coal  mine  in  the  possession  and  occu- 
pation of  the  plaintiffs  as  aforesaid  ;  whereby 
and  by  reason  of  the  said  large  quantities 
of  water  inundating  the  said  coal  mine  of 
the  plaintiffs,  and  still  continuing  to  run 
and  flow  in,  upon  and  over  the  same,  the 
plaintiffs  and  their  servants  and  labourers 
have  been  hindered  and  prevented  from 
working  their  said  mine  with  profit  and 
advantage,  and  from  getting,  cutting  and 
digging  the  said  coal  from  and  out  of  the 


said  coal  mine  of  the  plaintifis,  and  the 
plaintiffs  were  forced  to  incur,  lay  out  and 
expend  divers  large  sums  of  money  amount- 
ing, to  wit,  &c.,  in  and  about  the  raising 
and  pumping  the  said  large  quantities  of 
water  from  and  out  of  their  said  mine,  and 
in  otherwise  putting  and  placing  their  said 
mine  in  a  fit  and  proper  state  and  condition 
for  the  plaintiffs,  their  servants  and  labourers, 
to  enter  into  and  upon  the  said  mine,  to 
work  the  same,  and  dig,  get,  cut  and  take 
coal  therefrom,  &c. 

Pleas — First,  not  guilty.     Second,  that 
the  causes  of  action  did  not  accrue  to  the 
plaintiffs  at  any  time  within  six  years  before 
the  commencement  of  the  suit      Third, 
that  the  coal  mine  was  not  at  the  time  of 
the  committing,  &c.  in  the  possession  or 
occupation  of  the  plaintiffs,  modo  etformd. 
Fourth,  that  the  defendant  was  not  requested 
by  the  plaintiffs  to   fill  and  stop  up  the 
aperture  so  alleged  to  have  been  made  by 
the  defendant  as  aforesaid,  modo  et  forma. 
Fifth,  that  heretofore,  to  wit,  on  the  16th 
of  February,  a.d.  1841,  one  Hugh  Hornby 
(clerk)   impleaded    the    defendant  in    the 
Court  of  Exchequer  in  an  action  of  trespass 
on  the  case,  and  therein  declared  that  before 
and  at  the  time  of  the  committing  of  the 
grievance  hereinafter  mentioned,  one  James 
Starky  held  and  enjoyed  a  certain  close  or 
piece  of  land  called   the  Holmes,  in   the 
county  of  Lancaster,  with  the  appurtenances, 
and  a  certain  other  close  or  piece  of  land, 
parcel  of  the  bed  of  the  river  Roach,  and 
covered  with  water  of  the  said  river,  in  the 
county  aforesaid,  as  tenant  to  the  said  Hugh 
Hornby,  the  reversion  thereof  in  his  demesne 
as  of  fee  expectant  on  the  determination  of 
the  tenancy  of  the  said  James  Starky,  then 
belonging  to  and  vesting  in  the  said  H  ugh 
Hornby,  and  that  the  defendant  did,  whilst 
the  said  James  Starky  held  and  enjoyed 
the  said  closes  as  tenant  thereof  as  aforesaid, 
and  whilst  the  said  reversion  theieof  be* 
longed  to  and  was  vested  in  the  said  Hugh 
Hornby,  to  wit,  on  the  1st  day  of  Janu- 
ary, A.D.  1840,  and  on  divers  other  days, 
&c.,  wrongfully  and  unjustly,  and  without 
the  leave  and  licence  of^  and  against    tlie 
will  of  the  said  Hugh  Hornby,  break    and. 
enter  into  the  said  closes  or  pieces  of  land, 
and  then  made  divers,  to  wit,  100  Holes 
and   100   excavations    in   the   strata     and 
mines  by  jind  in  the  said  closes  under  the 
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surface  thereof,  and  then  dug  and  excavated 
divers,  to  wit,  1,000  tons  of  coal  and  1,000 
cart-loads  of  earth  and  soil  from  and  out  of 
tbe  said  closes  in,  under  and  helow  the 
lor&ce  thereof,  and  then  carried  away  the 
same,  and  thereby  caused  divers,  to  wit, 
two  acres  of  the  roofs,  and  earth  and  soil, 
and  coal  and  land  of  the  said  two  closes 
immediately  above,  about  and  around  the 
said  boles  and  excavations  to  fall  in,  upon, 
about  and  in  the  said  closes,  and  then  and 
thereby  choked  up,  damaged  and  spoiled 
divers,  to  wit,  5,000,000  tons  of  coal,  and 
50,000,000  tons  of  earth  and  soil  of  and 
in  the  said  closes,  &c.,  and  thereby  caused 
divers  drains  and  watercourses  and  quan- 
tities of  water  to  empty  themselves,  run, 
escape  and  flow  unto  and  into  the  said  two 
doses  under  and  below  the  surface,  flooding 
and  injuring  and  spoiling  the  coal  strata, 
earth  and  soil  of  the  said  two  closes  in, 
under  and  beneath  the  surface  thereof,  and 
thereby  also  then  injured  the  said  closes, 
and  greatly   thereby  also  then   weakened 
and  undermined  and  rendered  insecure  the 
surface  of  the  said  closes,  and  permanently 
injured  the  reversionary  estate  and  interest 
of  the  said  Hugh  Hornby  of  and  in  the 
said  two  closes,  and  the  mines,  coal,  strata, 
and  soil  thereof,  by  reason  of  which  pre- 
mises the  reversionary  estate  of  the  said 
Hugh  Hornby  was  greatly  and  permanently 
lessened  in  value ;   whereupon  the  said  de- 
fendant afterwards,  to  wit,  on  &c.,  pleaded 
that  be,  the  said  defendant,  was  not  guilty 
of  the  said  grievances,  or  any  or  ei^er  of 
them,  and  divers  other  pleas  in  this  behalf, 
and  issues  were  thereupon  joined  upon  the 
Kdd  pleas  between  the  said  Hugh  Hornby 
(clerk)  and  the  said  defendant,  and  such 
proceedings  were  thereupon  had,  that  after- 
wards, to  wit,  on  &c.,  at  the  assizes  holden 
at  Liverpool,  before  &c.,  the   said  issues 
came  on  to  be  tried  in  due  course  of  law 
by  a  jury  of  tbe  county  of  Lancaster,  duly 
nunmoned   &c.,  between  the   said   Hugh 
Hornby  (clerk)  and  the  said  defendant,  and 
thereupon  by  a  rule  or  order  then  and  there 
made  at  tbe  assizes  so  holden  as  aforesaid, 
with  the  consent  of  the  said  Hugh  Hornby, 
and  the  said  defendant,  their  counsel  and 
attomies,   and  of  the  said  James  Starky, 
who  thereby  consented  to  become  a  party 
to  the  said  rale  or  order,  it  was  ordered  by 
the  Court  at  the  said  assizes,  that  the  said 


jury  should  iind  a  verdict  for  the  said  Hugh 
Hornby,  damages  10,000/.,  costs  40«.,  sub- 
ject to  be  reduced  or  vacated,  and  instead 
thereof  a  verdict  for  the  defendant,  or  a 
nonsuit  to  be  entered  according  to  the 
award  thereinafter  mentioned  ;  and  that  the 
said  cause  and  also  all  matters  in  difference 
between  the  said  Hugh  Hornby  and  the 
said  defendant,  and  between  the  said  James 
Starky  and  the  said  defendant,  should  be 
referred  to  the  award,  order,  arbitrament, 
final  end  and  determination  of  one  W.  A .  H, 
barrister-at-law ;  and  it  was  also  ordered  by 
and  with  such  consent  as  aforesaid,  that  the 
persons  composing  a  joint  partnership  or 
mining  company  called  the  Heywood  Col- 
liery Company,  or  the  Captain  Fold  Colliery, 
might  if  they  should  think  fit,  and  should 
notify  their  desire  and  intention  by  writing 
under  their  hands,  or  under  the  hand  of 
the  attorney,  to  the  said  arbitrator,  before  he 
entered  upon  the  hearing  of  the  matters 
hereby  referred  to  him,  become  parties  to  the 
said  rule  or  order  as  to  any  alleged  injury 
to  them,  or  any  of  them,  by  any  of  the 
matters  in  the  declaration  in  the  said  cause 
alleged ;  and  that  the  said  persons  composing 
the  said  joint  partnership  or  mining  com- 
pany, called  the  Heywood  Colliery  Com- 
pany, or  Captain  Fold  Company,  who  are 
the  now  plaintiffs  in  this  suit,  did,  before 
the  said  arbitrator  entered  upon  the  hearing 
of  the  matters  referred  to  him  as  aforesaid, 
to  wit,  on  &c.,  certify  their  desire  and  in- 
tention, by  writing,  under  the  hand  of  their 
attorney,  to  become  parties  to  the  said  rule 
or  order,  as  to  any  alleged  injury  to  them, 
or  any  of  them,  by  any  of  the  matters  in 
the  declaration  in  the  said  cause  alleged, 
and  that  the  said  W.  A.  H.  did,  by  virtue 
of  the  said  order  or  rule  of  reference,  take 
upon  himself  the  burthen  of  the  said  arbi- 
tration, and  did,  on  &c.,  duly  make  and 
publish  his  award,  in  writing,  under  his 
hand,  of  and  concerning  the  matters  so  to 
him  referred  as  aforesaid,  and  did  thereby 
award,  order,  and  determine  that  the  said 
verdict  for  the  said  Hugh  Hornby  should 
stand,  but  that  the  damages  should  be  re- 
duced to  the  sum  of  436/.  Ids,  3d, ;  and  the 
said  W,  A.  H.  did  further  award,  order, 
and  adjudge  that  the  said  James  Starky 
had  sustained  damages  by  the  matters 
in  the  said  declaration  alleged,  and  did 
assess  such  damages  at  the  amount  of  l5. ; 
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and  the  suid  W.  A.  H.  did  further  award, 
order,  and  determine  that  the  said  persons 
composing    the  said  joint  partnership   or 
mining  company,  called  the  Heywood  CoU 
liery   Company,   and   which   said   persons 
are  the  plaintiffs  in  this  suit,  had  suffered 
damages  in  respect  of  certain  injuries   to 
them  by  the  matters  in  the  said  declaration 
in  the  said  cause  alleged,  and  did  assess 
such  damage  to  the  amount  of  2442.  8^. ; 
and  the  said  W.  A.  H.  did  further  award 
that  the  last-mentioned  sum  of  244/.  8^., 
and  the  said  sum  of  Is,,  should  be  paid  by 
the  said  defendant  to  the  said  James  Starky 
and  the  said  persons  composing  the  said 
joint  partnership,  and  who  are  the  plaintiffs 
in  this  suit,  or  their  attomies  respectively 
in  that  behalf,  on  or  before  the  7th  day  of 
March  then  next  ensuing,  at  the  office  of, 
&c.    Averment,  that  the  defendant  did  duly 
pay  the  said  respective  sums  of  436/.  19^.  Sd, 
and  Is.,  and  244/.  8s.  to  the  said  Hugh 
Hornby,  James  Starky,  and  the  said  per- 
sons composing  the  said  joint  partnership 
or  mining  company,  called  the  Heywood 
Colliery  Company  and   now  plaintiffs   in 
this  suit  respectively,  who  then  respectively 
accepted  and  received  the  respective  sums 
of  money  so  paid  after  the  making  of  the  said 
award,  to  wit,  on  the  7th  day  of  March  next 
ensuing  the  said  award,  that  is  to  say,  a.d. 
1842,  and  that  the  said  James  Starky,  in 
the  declaration  of  the  now  plaintiffs  named 
and  mentioned,  and  the  said  James  Starky, 
in  the  said  declaration  in  the  said  action  of 
the  said  Hugh  Hornby,  and  also  in  the  said 
rule  or  order  of  reference  and  the  said  award 
named  or  mentioned,  and  to  whom  the  said 
sum  of  Is.  was  so  paid  as  aforesaid,  are  and 
were  one  and  the  same  person,  and  not  other 
or  different  persons,  and  that  the  said  per- 
sons composing  the  said  joint  partnership 
or  mining  company,  called  the  Heywood 
Colliery  Company,  were  and  are  the  plain- 
tiffs in  this  suit,  and  not  other  or  different 
persons,  and  that  the  said  coal  mine  in  the 
said  declaration  of  the  now  plaintiffs  was 
and  is  part  and  parcel  of  the  said  two  closes 
or  pieces  of  land  in  the  said  declaration  in 
the  said  action  of  the  said  Hugh  Hornby 
above  mentioned,  and  of  the  coal,  strata, 
earth,  and  soil  of  the  said  two  closes  so 
flooded,   injured,   and  spoiled,   as  therein 
mentioned,  and  that  the  said  breaking  and 
entering  the  said  coal  mine  in  the  said  de<- 


daration  and  digging  out  of  the  same  the 
said  quantities  of  coal  therein  mentioned, 
and  taking  and  carrying  away  the  same, 
and  making  and  causing  the  said  aperture 
and  excavation  into  the  said  last- mentioned 
coal  mine,  from  the  said  coal  mine  of  the 
defendant,  were  and  are  part  and  parcel  of 
the  grievances  in  the  said  declaration  in  the 
said  action  of  the  said  Hugh  Hornby  and 
in  the  said  award  of  the  said  W.  A.  II. 
mentioned,  and  in  respect  whereof  such 
damages  were  awarded  as  aforesaid  to  the 
said  Hugh  Hornby,  James  Starky,  and  the 
said  persons  composing  the  said  company 
and  the  now  plaintiffs  respectively,  and 
were  so  awarded  and  paid  as  aforesaid,  in 
respect  of  such  damages  as  aforesaid,  and 
all  consequential  damages  to  arise  or  happen 
in  consequence  thereof  to  the  said  Hugh 
Hornby,  James  Starky,  and  the  said  com- 
pany and  now  plaintiffs  respectively,  or  any 
persons  thereafter  claiming  any  interest 
under  them,  or  any  of  them  respectively. 
Verification. 

Replication  to  the  third  plea,  that  the 
said  causes  of  action,  &c.  did  accrue  to  the 
said  plaintiffs  within  six  years,  &c.  modo  el 
formd. 

New  assignment  to  the  fifth  plea,  that 
the  plaintiffs  commenced  their  said  action  ,- 
and  declared  as  aforesaid,  not  for  the 
grievances  in  that  plea  attempted  to  be 
justified,  but  for  that  the  defendant,  after 
the  commencement  of  the  said  action  at 
the  suit  of  the  said  Hugh  Hornby,  and  after 
the  making  of  the  said  award,  to  wit,  on 
&c.,  and  from  the  making  of  the  said  award 
thence  hitherto  kept  and  continued  the  said 
aperture  and  excavation  so  made  by  the 
defendant  into  the  said  coal  mine  of  the 
plaintiffs,  below  the  surface  of  the  earth, 
open  and  unfilled  up  and  unclosed,  and  after 
the  making  of  the  said  award,  and  thence 
hitherto  wrongfully  suffered  and  permitted 
the  said  large  quantities  of  water,  which 
had  gathered  and  collected,  and  were  then 
standing  in  the  said  coal  mine  of  the  defen- 
dant, as  in  the  declaration  mentioned,  to 
run  and  flow  through  the  said  aperture 
and  excavation  so  made  by  the  defendant  as 
aforesaid,  in,  upon,  into,  and  over  the  said 
coal  mine  of  the  plaintiffs,  and  to  flood  and 
inundate  the  same,  and  which,  but  for  the 
making  of  the  said  aperture  and  excavation 
by  the  defendant  as  aforesaid,  and  digging 
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out  and  cari7ing  away  tlie  said  quantities 
of  coal  therefrom,  and  keeping  and  con- 
tinning  the  same  by  the  defendant,  thence 
hitherto,  open,  unfilled  up,  and  unclosed, 
would  not  have  so  run  and  flowed  as  afore- 
said, and  flooded  and  inundated  the  said 
coal  mine  of  the  plaintiffs,  and  that  by  rea- 
son of  the  said  premises,  and  of  the  defen- 
dant neglecting  to  divert  or  otherwise  drain 
off  and  dispose  of  the  said  large  quantities 
of  water  which  had  so  collected  and  accu- 
mulated in  his  said  coal  mine  as  aforesaid, 
Eo  as  to  prevent  the  same  from  flowing 
through  the  said  aperture  and  excavation 
so  made  by  the  defendant  as  aforesaid,  and 
thus  flooding  and  inundating  the  said  coal 
mhie  of  the  plaintiffs,  the  said  large  quan- 
tities of  water  from  the  time  of  the  making 
of  the  said  award  in  the  said  last  plea  men- 
tioned, and  thence  hitherto  continued  to  run 
and  flow,  and  at  the  time  of  the  commence- 
ment of  this  suit  still  ran  and  flowed,  and 
still  do  mn  and  flow  from  and  out  of  the 
said  coal  mine  of  the  defendant  in,  upon, 
into,  and  over  the  said  coal  mine  in  the 
possession  and  occupation  of  the  plaintiffs 
as  aforesaid,  in  the  manner  and  form  as  in 
the  declaration   alleged,   being  other  and 
different  grievances  than  those  in  the  said 
last  plea  of  the  defendant  mentioned,  &c. 

To  the  new  assignment  the  defendant 
pleaded — First,  not  guilty.  Secondly,  that 
the  said  Hugh  Hornby  impleaded  the  defen- 
dant in  such  action  as  in  the  said  last  plea  of  the 
defendant  to  the  said  declaration  mentioned, 
and  that  such  several  proceedings  were  had 
therein  as  in  that  plea  mentioned,  and  that 
the  said  cause,  and  all  matters  in  difference 
between  the  said  H.  Hornby  and  the  said 
defendant,  and  between  the  said  J.  Starky 
and  the  aaid  defendant,  were  so  referred  as 
in  that  plea  mentioned  by  such  rule  or  order 
as  in  that  plea  mentioned,  and  that  such 
persons  became  parties  to  the  said  rule  or 
order,  and  that  8u<!b  award  was  made,  and 
that  socfa  damages  were  thereby  awarded, 
and  the  damages  so  awarded  were  respec- 
tively paid  by  the  defendant  to  the  said 
respective  parties,  to  whom  the  same  were 
respectively  so  awarded  as  aforesaid,  as  in 
that  plea  mentioned,  and  the  said  persons, 
to  whom  the  same  were  respectively  paid^ 
irere  respectively  such  persons  as  in  that 
plea  in  that  behalf  aUeged,  and  that  the 
taid  damages  were  so  awarded  and  so  paid 


as  aforesaid  for  and  in  respect  of  the  matters 
in  the  declaration  in  the  said  action  at  the 
suit  of  the  said  H.  Hornby  alleged,  and  the 
injuries  to  the  said  persons  in  the  said  award 
mentioned  by  the  matters  in  the  said  decla- 
ration in  the  said  action  at  the  suit  of  the 
said  H.  Hornby  alleged,  and  for  and  in 
respect  of  all  consequential  damages  there- 
after to  arise  or  happen,  by  reason  of  any 
of  the  matters  or  injuries  in  the  said  decla- 
ration in  that  cause  alleged,  to  any  of  the 
said  parties  to  the  said  reference,  other  than 
the  said  defendant,  and  all  persons  there- 
after claiming  any  interest  under  them,  or 
any  of  them  respectively,  and  that  though' 
true  it  is  that  the  grievances  above  newly 
assigned  were  grievances  arising  or  hap- 
pening after  the  commencement  of  the  said 
action,  at  the  suit  of  the  said  H.  Hornby, 
and  after  the  makins  of  the  said  award,  yet 
that  the  said  grievaLes  «.  newly  sss^ 
and  each  and  every  of  them,  are  merely  and 
only  consequential  damages  arising  or  hap- 
pening to  the  plaintiffs  by  reason  of  the 
matters  or  injuries  in  the  said  declaration 
in  the  said  cause  at  the  suit  of  the  said 
H.  Hornby  alleged,  and  the  matters  in  dif- 
ference and  injuries  so  referred  as  aforesaid, 
and  in  respect  of  which  such  damages  were 
so  awarded  and  paid  as  aforesaid.  Verifica- 
tion. 

Replication,  that  the  said  award  in  the 
said  last  plea  mentioned  and  referred  to, 
was  and  is  in  the  words  following,  that  is  to 
say,  &c. — [the  replication  here  set  out  the 
award  verbatim^  which  was  the  same  in  sub- 
stance as  set  out  in  the  fifth  plea,] — with- 
out-this,  that  the  said  grievances  so  above 
newly  assigned  were  merely  and  only  conse- 
quential damages  arising  or  happening  to 
the  plaintiffs  by  reason  of  the  matters  or 
injuries  in  the  said  declaration  in  the  said 
cause,  at  the  suit  of  the  said  H.  Hornby, 
alleged,  and  the  matters  in  difference  and 
injuries  so  referred  as  aforesaid,  or  any  or 
either  of  them,  or  any  part,  or  in  respect  of 
which  such  damages  were  so  awarded  and 
paid  as  aforesaid,  in  manner  and  form,  &c. 

At  the  trial,  before  Wightman,  J.,  at  the 
Spring  Assizes  for  Liverpool,  1845,  the 
jury  found  the  following  special  verdict. — 
That  the  plaintiffs  were  owners  of  the 
colliery  called  Captain  Fold  Colliery,  from 
1830  to  the  time  of  the  commencement 
of  this  suit ;  that  by  indenture  made  the 
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Ist  day  of  January  1839,  between  James 
Starky  of  the  one  part,  and  the  plaintiffs  of 
the  other  part,  the  said  J.  Starky  granted, 
demised,  leased,  and  set  out  to  the  plaintiffs 
all  and  every  the  mines,  veins,  and  beds  of 
coal  and  cannel,  lying  within  or  under  all 
the  tenement  and  estate  and  the  demised 
lands  of  the  said  J.  Starky,  called  the  Hey- 
wood  Hall  estate  in  the  township  of  Heap, 
in  the  parish  of  Bury,  and  in  the  county 
of  Lancaster,  for  ninety- nine  years;  that 
the  Heywood  Hall  estate  comprised  the 
lands  from  the  west  end  or  termination 
of  a  tunnel  at  Captain  Fold,  north-west 
to  the  defendant's  colliery,  comprising, 
amongst  other  things,  the  water-level  from 
the  said  tunnel ;  that  before  the  making  of 
the  said  lease  to  the  plaintiffs  by  J.  Starky, 
the  defendant  had,  by  his  servants,  tres- 
passed into  that  part  of  the  Heywood  Hall 
estate  leased  to  the  plaintiffs,  which  ad- 
joined the  defendant's  mine,  and  got  the 
coal  out  of  the  Heywood  Hall  estate,  and, 
in  getting  that  coal,  had  made  an  aperture 
and  excavation  into  the  coal  of  the  Heywood 
Hall  estate,  at  the  north-westerly  end  of  the 
water-level,  which  was  so  leased  by  the  said 
J.  Starky  to  the  plaintiffs ;  that,  afterwards 
and  before  the  year  1839,  the  roof  of  the 
said  excavation  made  by  the  defendant 
into  the  Heywood  Hall  coal,  fell  in  by 
reason  of  his  having  got  the  coal  and 
removed  the  pillars  there,  and  the  interstice 
became  filled  with  water ;  that  afterwards, 
in  1840,  the  plaintiffs  drove  a  level  from 
the  said  tunnel  in  and  along  the  Heywood 
Hall  estate  coal,  in  a  direction  towards  the 
defendant's  mine,  and  until  they  came  to  a 
point  at  a  distance,  at  from  six  to  ten  yards 
short  of,  and  within  their  own  boundary, 
when  the  waters  which  had  coUected  in  the 
defendant's  mine  flowed  through  the  excar 
vation  and  aperture  at  this  point  which  had 
been  made  in  the  Heywood  Hall  estate  as 
aforesaid ;  and  that  the  defendant  has  not 
hitherto  stopped  or  filled  up  the  aperture,  or 
done  anything  to  prevent  die  flowing  of  the 
water  from  his  mine  through  and  into  the  said 
aperture  and  excavation  made  by  him  in  the 
Heywood  Hall  estate ;  that  neither  the  plain- 
tiffs, nor  the  said  J.  Starky,  nor  the  said  H. 
Hornby  (clerk),  had  any  knowledge  of  the 
trespass,  so  as  aforesaid  committed  by  the 
said  defendant,  or  of  the  aperture  and  ex- 
cavation so  made  as  aforesaid,  or  of  the  said 


roof  having  so  fallen  in,  and  the  interstice 
having  so  become  filled  with  water,  until 
the  plaintiffs,  in  driving  their  said  level, 
met  the  excavated  workings  of  the  defen- 
dant at  the  above-mentioned  point ;  that  the 
defendant  had  not  pumped  any  water  out  of 
his  mine  adjoining  the  Heywood  Hall  estate 
since  1840,  and  has  ceased  to  work  his  own 
mine  since  1842  ;  that  the  plaintiffs'  and  the 
defendant's  mines  are  on  the  same  bed  of 
coal,  the  defendant's  on  the  rise,  and  the 
plaintiffs'  on  the  dip,  and  that  it  is  the  custom 
in  working  coal  mines,  for  the  owner  of  the 
mine  or  bed  on  the  rise  to  work  up  to  the 
boundary  of  his  coal  on  the  dip,  and  for  the 
owner  of  the  mine  or  bed  on  the  dip  to  pro- 
tect his  own  mine  from  the  influx  of  matter 
from  the  mine  or  bed  on  the  rise,  by  leaving 
a  sufiScient  barrier  of  coal  on  his  own  side 
of  the  boundary  on  the  rise,  and  that  the 
said  distance  of  from  six  to  ten  yards  left 
by  the  plaintifis,  beyond  the  end  of  their 
water-level  aforesaid,  would  have  been  a 
sufficient  barrier  for  the  purpose  aforesaid, 
if  the  defendant  had  not,  by  his  said  servants, 
made  the  aperture  and  excavation  aforesaid ; 
that  the  water,  after  the  plaintifis  so  drove 
the  said  water-level,  continued  to  flow  from 
the  defendant's  colliery  into  the  said  water- 
level,  at  the  point  above  mentioned,  through 
the  said  aperture  and  excavation,  and  thence 
run  along  the  water-level  to  the  said  tunnel, 
and  flooded  the  coal  at  Captain  Fold  Col- 
liery, which  said  continued  flowing  of  the 
water  through  the  said  aperture  and  excava- 
tion so  made  by  the  defendants  are  the 
grievances  complained  of  in  this  action ; 
that,  in  consequence  thereof,  the  plaintiflSi, 
in  order  to  win  and  get  the  said  coal  of  the 
Heywood  Hall  estate  have  ever  since,  np  to 
the  time  of  the  commencement  of  this  action, 
been  obliged  to  pump  out  and  discharge, 
and  have  pumped  out  and  discharged,  the 
said  water  so  flooding  the  coal  at  Captain 
Fold  Colliery  along  the  said  tunnel,  and 
thereby  have  incurred  considerable  expenses 
in  pumping  the  water  out  of  the  said  last- 
mentioned  colliery  beyond  what  they  here- 
tofore had  incurred,  and  which  said  expenses 
are  sought  to  be  recovered  in  this  action  ; 
that,  on  the  16th  day  of  February,  a.  d. 
1841,  the  said  H.  Hornby  (clerk),  in  the 
said  pleadings  named,  brought  his  action 
set  forth  in  the  fifth  plea  of  Uie  defendant, 
and  declared  therein,  and  the  defendant 
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pleaded  thereto,  and  such  proceedings  were 

liad  th«eapon  as  in  the  fifth  plea  to  the 

witbia  declaration  is  mentioned ;  that  before 

aad  St  the  time  of  the  committing  &c.,  the 

aid  IL  Hornby  was  so  seised  of  the  closes 

in  that  declaration    mentioned,    and   the 

nme  J.  Starky  was  snch  tenant  thereof, 

die  nid  H.  Hornby  being  mortgagee,  and 

tk  nid  J.  Stalky  his  mortgagor  in  posses- 

flon  thereof;  thai  the  said  closes  respectively 

fonaed  part  and  parcel  of  the  said  estate, 

called  Heywood  Hall  estate,  and  that  the 

pJaintiffB'  eoal  mine,  mentioned  in  the  within 

lieclsntion,  la  nademeath  the  snrfaoe  of  the 

doaes  mestioiicd  in  the  declaration  in  the 

scdon  mcntioiicd  by  the  said  H.  Hornby,  and 

paieel  of  the  same,  and  of  the  eoal  strata, 

aad  thai  such  rule  or  order  of  reference  as 

is  tbe  said  fifth  plea  mentioned,  was  made 

aa  therein  mentioned,  and  thai  snch  pcnons 

beeme  parties  to  the  said  rule  or  order  of 

refacnce,  and  that  sodi  award  was  made  as 

is  the  pleadings  in  ihb  soit  nMntaoned,  and 

tbst  the    damages  gives  by  soda  award 

veie  SD  paid  by  the  defendant  in  pvrsnanoe 

of  the  said  mwaid  to  the  said  respectiye 

parties  to  whom  the  same  were  awaided,  as 

in  tbe  fifth  plen  mentioned ;  thai  the  eoal  in 

tile  dedaratioo  secondly-mentioned  was,  at 

tiie  times  of  the  committing,  &c.,  to  wit, 

&aa  the  8ch  day  of  Aagnst,  a.i>.  1841,  nnifl 

tbe  commeuccsDenl  of  this  seii,  in  the  pos- 

Karion  and  oecnpation  of  the  plaintiib  as 

vithin  all^Bd  by  them ;  and  thai  whether  or 

sot  apoa  the  whole  matter  afncaaid,  by  the 

jsrois  afiai'saiil,  the  defeatdani  b  gnihy  of 

tike  laid  grieraaees  shore  laid  to  hii  chaige 

a  in  the  dedaraliaa 

is  thiscaane  spfrififd, 

apcMi  tiie  whole  matter  afeBcaaid,  the 

csases  of  action  in  the  dedasataon  in  this 

^wx  mentioBied  or  any  of  them  aeemed  to 

tbe  pUintift  within  six  yean  next  beliore 

tbe  rnmminmmt  ef  this  anit,  the  said 

jvofs  are  ignonat;  and  whether  the  said 

^Tsnoea,  so  newly 

xbot  merel  J  and  only 

ansag  or 

reaaonof  the 

(iecbrstaaa,aithesnitefthe 
and  the 
funied 

nicfa  daanfles  wcve  so  awasded  and  paid  as 
ak^reaaid,  the  jann,  Ac  say  thai  they 
^Ttr  ignonnt ;  sad  thcscfesr  they  par  the 


H^Hotabr, 


adyice,  8rc.  And  if  npon  the  whole  matter 
it  should  seem  to  the  Court  that  the  said  de- 
fendant was  guilty  of  the  said  grievances,  or 
any  part  thereof,  then  the  jurors  aforesaid 
say  that  the  defendant  was  guilty  of  the  sererol 
grievances  aforesaid ;  and  if  it  should  seem 
to  the  said  Court  that  the  said  grievances  or 
any  of  them  did  accrue  to  the  plaintiffs 
within  six  years  next  before  the  commence- 
ment of  this  suit,  then  they,  the  jurors,  &c*, 
say  that  they  did  so  accrue  within  six  years ; 
and  if  upon  the  whole  matter  it  should  seem 
to  the  said  Court  that  the  said  grievances 
so  newly  ass^ed  were  not  merely  and  only 
oonsequential  damages,  then  the  jurors,  &c. 
say  that  they  were  not  merely  and  only  con- 
sequential damages  in  the  several  cases  afore- 
said; thaithejury  assess  the  damages  of  the 
pkuntiils,  by  reaaon  of  the  grievances  newly 
assigned  as  aforesaid,  at  820/.  above  their 
costs  and  charges  in  this  suit,  and  lor  those 
costs  and  charges  at  40s*  (1) 

(1)  The  plamtHIa*  points  were :  thst  the  griev- 
ances weie  not  merely  and  only  conseqventul 
damages  happening  to  the  plaintilb  bj  reaaon  of 
the  grieranees  complained  of  bj  H.  Hornby,  and 
the  mattcn  so  xelericd  to  Mk.  Hahon,  bat  wen 
eontinniog  grieranccs  for  which  tbe  aibitiator 
had  not  the  power,  and  has  made  to  them  no  eom- 
pmsstion  Becanse  tbe  cause  in  Hornby  and 
IkaidLn,  and  all  nattcis  in  diflewuce  hilmetm 
Hornby  tbe  mottgagee  and  Staihy  the  mortgagor 
were  rcftrred  to  aad  satiaficd  bj  the  arbicra* 
tor's  award,  bnt  only  any  injnry  to  the  plaintifi 
(the  lessees  of  the  mines),  if  any  of  the  matters 
allied  in  the  dfrlaratimi  in  Hornby's  snt  were 
itltiird  to  Mz.  Hnlton,  and  by  his  award  their 
injuy,  np  to  the  time  of  the  commencement  of 
Horabj's  soil,  was  onlr  satiaficd  and  paid  to  them, 
and  tint  the  finther  injnry  snstaincd  bj  them  to 

Honbj's  snit  is  a  caafinnition  of  the  said  griev- 
ances iwlaincd  by  then^  by  the  cootioning  fiows 
of  water  from  the  dcfrndaaC's  mine  thrmgh  the 
excBvationa  made  bj  the  deimdant  in  the  Heywood 
HaU  estate,  »d  so  on  thro^  the  apertvc^  spread- 
mg  over  the  coal  bed  of  the  piaiMlifii,  hM  nor 
consiicscd  or  isiinnnnrrd  hj  the  arUlntor, 
that  the  plaimrit,  Car  the  cctire  is jny 
by  them,  hsTc  been  paid  f&r  past,  np  to  the 
of  Hambv'a  smt,  by  Hal-oil's 
of  the 
the 
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Tills  case  was  argued  (April  28,)  by^ 
Hoggins^  for  the  plaintiffs. — The  plain- 
tiffs are  entitled  to  recover  either  on  not 
guilty  or  on  the  new  assignment.     They 
could  not  foresee  the  damages  which  have 

boundary,  and  therefore  that  he  was  under  no  legal 
obligation  to  erect  a  barrier  on  his  own  side  of  the 
boundary  line  between  his  mine  and  the  mine  now 
of  the  pfaintiflk.  That  the  accidental  trespass  by 
the  defendant's  servants  in  the  coal  strata  of  the 
adjoining  Heywood  Hall  estate,  afterwards  leased 
to  and  now  in  the  possession  of  the  plaintifis,  did 
not  create  a  legal  obligation  on  the  defendant's 
part  to  construct  a  barrier  in  the  coal  mine  of  the 
Heywood  Hall  estate  (now  the  plaintiffs'),  against 
the  influx  of  water  from  the  defendant's  mine ;  but 
that  the  only  consequence  of  that  trespass  was  to 
give  rights  of  action  as  well  to  the  then  occupier 
as  to  the  reversionary  owners  of  that  estate  respec- 
tively for  such  trespass  and  its  consequences,  in 
which  actions  full  damages  might  be  recovered  for 
the  diminished  value  of  such  estate,  present  and 
reversionary,  comprehending  the  flooding  of  the 
coal,  and  the  consequent  future  expense  of  working 
it.  That  the  right  of  action  for  such  trespasses, 
or  any  damage  to  be  thereafter  sustained  from 
it,  could  not  be  assigned  or  transferred  to  the  plain- 
tifib,  who  acquired  their  title  after  the  trespass 
was  completed.  That  the  special  verdict  distinctly 
shews  that  the  grievances  complained  of  are  the 
mere  consequencea  of  the  original  trespass,  no 
wrongful  act  having  been  committed  by  the  defen- 
dant or  his  servants  since  the  plaintiffs  acquired 
title  and  possession.  That  if  in  any  case  a  duty 
on  the  part  of  a  party  trespassing  specifically  to 
reinstate  property  injured  by  the  trespasa  could  be 
implied,  the  jury  should  have  found,  as  a  fact,  that 
such  reinstatement  was  in  this  case  practicable. 
That,  on  the  contrary,  it  is  obvious  that  such 
reinstatement  was  impossible,  alter  the  falling  in 
of  the  roof,  which  occurred  before  the  trespass  was 
discovered,  and  before  the  plainti£b  acquired  any 
title  or  interest  That  any  such  duty,  if  existing, 
would  be  conditional  upon  the  plaintiffi  gfiving  a 
licence  to  enter  the  plaintiffs'  mine  in  order  to 
perform  it,  and  that  such  licence  is  not  found  as 
fact,  nor  any  request  from  which  it  could  be 
implied,  though  a  request  is  alleged  and  traversed. 
"That  the  former  recovery  by  Hornby,  the  rever- 
sionary owner  of  the  mine  and  coal  strata  (now  the 
plaintifis';,  and  Starky  his  tenant,  of  damages  for 
the  defendant's  trespass,  and  payment  of  such 
damages  as  stated  in  the  fifth  plea  to  the  declara- 
tion, and  the  further  pleadings  thereon,  upon  action 
brought,  with  reference  to  arbitration,  after  full 
discovery,  of  the  trespass,  and  of  its  irreparable 
nature,  and  of  the  consequent  permanent  injury  to 
and  diminished  value  of  the  coal  strata  (now  the 
plaintiffs'),  in  the  He3rwood  Hall  estate  (specifically 
complained  of  in  Hornby's  declaration)  is  a  bar  to 
the  present  action  of  the  plaintiffs,  who  only  derive 
title  from  Starky  and  Hornby,  or  one  of  them. 
That,  at  all  events,  the  plaintiffii  are  barred  by  the 
recovery  and  pavment  of  damages  to  themselves, 
as  parties  to  that  reference,  which  specifically 
comprehended  any  alleged  injury  to  them  from  any 


arisen  in  consequence  of  the  wrongful  act 
which  was  the  ground  of  the  former  action, 
and  they  could  not  have  been  estimated  by 
the  jury — Gillon  v.  Boddingion  (2),  Roberts 
V.  Read (3),  Rotewell  v.  Prior  (4),  Firm- 
stone  V.  Wheeley  (5).  Besides,  the  leaving 
the  aperture  open  is  a  continuing  griev- 
ance— Holmes  v.  Wilson  (6),  Hudson  ▼. 
Nicholson  (7).  The  defendant  was  bound 
to  prevent  the  continuance  of  the  injury^ 
Thompson  v.  Gibson  (8).  The  former  re- 
covery in  case,  by  the  reversioner,  was  for 
a  present  injury.  He  could  not  have  sued 
in  trespass — the  mine  being  in  the  posses- 
sion of  his  tenant;  but  the  continuance  is 
a  positive  grievance  to  the  present  owners 
(the  plaintiffs),  and  the  case  falls  directly 
within  the  principle  of  Rosetoell  v.  Prior ^ 
fVestboume  v.  Mordant  (0)^  RoWs  Abr. 
'  Nuisance,'  K,  2. 

Martin  (  Tomlinson  was  with  him),  for  the 
defendant.*— First,  no  action  will  lie  upon 
the  facts  as  found  by  the  verdict.  Secondly, 
the  plaintiffs'  cause  of  action  has  been 
disposed  of  and  satisfied  by  what  took  place 
under  the  reference  to  the  arbitrator  men- 
tioned in  the  pleadings.     First,  the  keeping 


of  the  matters  alleged  in  Hornby's  declaration,  in 
which  declaration  the  flooding  of  and  permanent 
injury  to,  and  permanently  diminishing  value  of 
the  coal  strata  (now  the  plaintiffii')  were  matters 
specifically  alleged  as  damages  consequent  upon 
the  defendant's  trespass.  That  as  the  present 
plaintiffi  could  not  have  sued  for  the  trespasa  itaelf, 
they  could  only  be  parties  to  the  reference,  for  the 
purpose  of  receiving  their  proportion  as  leasees  of 
the  perpetual  compensation  to  be  made  thereunder 
for  tne  irreparable  mischief  and  perpetual  flooding: 
of  and  consequent  perpetually  diminished  value 
of  the  coal  strata  in  question.  That  it  is  stated  in 
the  second  plea  to  the  new  assignment,  that  the 
damages  were  awarded  and  paid  to  the  plain tifls 
m  respect  of  all  consequential  damages  thereafter 
to  arise  to  the  plaintiffs  from  the  defendant's  tres- 
pass; and  this  allegation  is  not  traversed,  but  ad- 
mitted by  the  replication,  which  only  tenders  the 
issue,  that  the  grievances  complained  of  are  merely 
consequential  damages  from  such  trespass,  whereas 
the  special  verdict  distinctly  shews  that  they  arc 
the  mere  consequences  of  such  original  trespass. 

(2)  Ry.  &  Moo.  161. 

(3)  16  East,  215. 

(4)  2  Salk.  459. 

(5)  18  Law  J.  Rep.  (n.s.)  Exch.  361. 

(6)  10  Ad.  &  El.  503. 

(7)  5Mee.&Wels.437;B.o.9LawJ.Rep.(N.s.> 
Exoh.  71. 

(8)  7  Ibid.  456;   s.  c.  10  Law  J.   Rep.    (K.s,> 
Exeh.  330. 

(9)  Cro.  Elii.  191. 
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and  ooDtinuing  is,  at  all  events,  an  ambi- 
guoDs  act,  and  the  verdict  finds  that  the 
defenduit  had  a  right  to  work  up  to  the 
boandary  of  the  plaintiffs'  land.     If  there 
WIS  any  cause  of  action  or  grievance  at  all 
aiiang  from  an  act  of  the  defendant,  it  was 
this,  that  he  did  not  go  upon  the  plaintiffs* 
Lmd  and  stop  up  the  aperture  which  had 
been  previously  made ;  but  such  an  action 
is  Qopreeedented.     The  defendant  was  not 
bouad  to  commit  a  trespass,  by  going  on 
the  plaintiffs'  land,  to  restore  the  portion 
If  here  the  excavation  is,  to  its  original  state, 
damages  having  been  already  awarded  for 
its  being  in  that  state.  GUhn  v.  Boddin^ton, 
vbieh  is  relied  on  by  the  plaintiffs,  does  not 
support  the  right  to  bring  two  actions,  one 
(on  the  original  grievance  and  the  other  for 
the  oooaequendal  damage.  In  that  case  the 
same  state  of  facts  appears  to  have  existed 
as  in  Roberts  v.  Read,  and  there  the  action 
was  entirely  for  the  consequential  damage, 
the  defendant  never  having  entered  on  the 
pkmtifis'  premises  at  all.     In  Howell  v. 
ymmg{lO\  Holroyd,  J.  draws  the  distinc- 
tion  between  a  cause  of  action  and  a  mea- 
sure oi  damages,  referring  to  Fetter  v.  Beale 
(11).    In  that  case  the  declaration  stated 
that  the  defendant  beat  the  plaintiff's  head 
against  the  ground,  and  that  the  plaintiff 
hroi^t    an  action   for  the  battery,  and 
recovered ;  and  that  since  such  recovery,  by 
reason  of  the  same  battery,  a  piece  of  his 
skull  came  out.     The  defendant  pleaded  in 
bar  the  recovery  mentioned  in  the  declara- 
tion,, and  the  plaintiff  demurred,  and  con- 
ttadcd  that  the  subsequent  damage  was  a 
new  matter,  which  could  not  be  given  in 
evkieQce  in  the  first  action,  because  it  was 
Tmt  known,  and  compared  it  to  the  case  of 
a  ntussmce  where  every  new  dropping  is  a 
new  act;  but  Holt,  C.J.  said,  "Every  new 
croppiiig  is  a  new  nuisance ;  but  here  is  not 
a  new  battery,  and  in  trespass  the  griev- 
cuaness  or  consequence  of  the  battery  is  not 
t^e  groond  of  the  action,  but  the  measure 
cf  the  damages,  which  the  jury  must  be 
Oipposed   to  have  considered  at  the  trial." 
That  principle  applies  to  the  present  case. 
Is  HodsaU  V.  Stallebrass  (12),  Littledale,  J. 
observes,    "  A  fresh  action   could  not  *  be 

f  }0)  S  B.  &C.2^9;  S.C.4  Law  J.  Rep.  K.B.  160. 
ai)  1  S«lk.ll. 

12)  II  Ad.  &  £1.  301 ;  8.  c.  9  Law  J.  Rep.  (n.s.) 
Q.B.  132. 

Hew  Ssfties»  XVII.— aB. 


brought  unless  there  were  both  a  new  unlaw- 
ful act  and  fresh  damage."  Holmes  v.  fVil- 
son  is  distinguishable ;  for  there  the  ground 
of  action  was  the  continuing  buttresses  for- 
merly erected  by  the  defendants,  and  as 
they  might  have  removed  them  it  was  a 
continuous  act.  Hudson  v.  Nicholson  is 
also  distinguishable  for  the  same  reason — 
1  Roll.  Abr.  176,  F,  pL  1,  2,  Hambleton 
V.  Feere,  2  IVms,  Saund,  169.  The  prin- 
ciple on  which  actions  on  the  case  for  con- 
sequential damages  are  brought  does  not 
apply  to  land. 

[Fattesqn,  J. — You  would  put  it  as  if 
an  action  having  been  brought  for  breaking 
the  plaintiff 's  window,  a  fresh  action  was 
afterwards  brought  because  the  rain  came 
in.] 

That  illustration  will  well  apply ;  and  so 
an  action  will  lie  for  erecting  a  wall  on  the 
plaintiff's  land,  but  there  can  be  no  new 
action  for  not  going  on  bis  land  to  remove 
the  wall.  In  Holmes  v.  Wilson^  Littledale, 
J.  says,  **  If  the  defendant  throws  a  heap  of 
stones  on  the  plaintiff's  dose,  and  there 
leaves  them,  will  the  trespass  lie  from  day 
to  day  till  they  are  removed?"  The  defen- 
dant, by  entering  the  plaintiff's  land  to 
endeavour  to  prevent  future  mischief,  would 
be  a  trespasser — Taylor  v.  Stendall{l3). 

The  declaration  also  states,  that  the 
defendant  was  requested  to  enter  the  plain- 
tiff's land,  and  stop  the  aperture.  That 
allegation  is  expressly  traversed;  and  it 
was  not  proved  at  the  trial,  nor  is  any 
request  fjumd  by  the  verdict. 

Hoggins f  in  reply. — The  plaintiffs  com- 
plain of  a  new  and  distinct  grievance  since 
the  award  of  the  damages,  viz.,  the  collect- 
ing by  the  defendant  of  a  quantity  of  water, 
and  allowing  it  to  flow  and  come  on  the 
plaintiffs'  land  through  the  aperture,  the 
making  of  which  was  the  ground  of  the 
former  action. 

[Patteson,  J.-— How  does  that  appear?] 

By  the  new  assignment. 

[Patteson,  J.— Your  new  assignment 
cannot  be  taken  to  enlarge  or  go  beyond 
the  cause  of  action  stated  in  the  decla- 
ration.] 

If  the  new  assignment  states  a  grievance 
not  comprehended  in  the  declaration,  the 

(13)  7  Q.B.  Rep.  634 ;  s.  c.  14  Law  J.  Rep.  (n.b.) 
Q.B.  301. 
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defendant  Bhould  have  demurred;  but  he 
cannot  object  to  the  form  of  the  new  assign- 
ment in  this  stage.  Lastly,  the  request 
alleged  to  go  on  the  land  is  immaterial. 

[Erlb,  J. — But  it  has  been  traversed,  as 
it  would  seem,  for  the  express  purpose  of 
preventing  the  plaintiffs  from  relying  on  its 
being  admitted.] 

It  is  admitted  in  the  plea  of  "  not  guilty," 
and  that  raises  the  principal  question  in  the 
cause. 

[WiQHTMAN,  J.— If  you  admit  the  plain* 
tiff  has  got  all  the  damages  he  was  entitled 
to  on  account  of  the  aperture  being  made, 
he  is  in  the  same  situation  as  a  plaintiff 
who  has  recovered  damages  for  a  hedge 
being  pulled  down.  Could  such  a  per- 
son recover  in  an  action  for  consequential 
damages  on  every  occasion  that  cattle  strayed 
into  his  field,  by  reason  of  its  being  pulled 
down?  Suppose  the  plaintiffiihad  themselves 
laid  out  money  in  stopping  up  the  aperture 
and  in  taking  precautions  against  future 
mischief^  could  they  or  could  Hornby  have 
recovered  the  sums  so  laid  out  as  damages 
in  the  former  action  ?] 

Cur,  adv,  vult. 

Lord  Denman,  C.J.  subsequently  (June 
7)  delivered  the  judgment  of  the  Court.*— 
This  was  an  action  on  the  case  for  wrongfully 
keeping  and  continuing  open  an  aperture 
made  by  the  defendant  from  a  mine  belong- 
ing to  him,  into  a  mine  which,  at  the  time 
of  making  the  aperture,  belonged  to  James 
Starky,  but  which  he  afterwards  demised  to 
the  plaintiffs,  who  were  in  the  occupation 
of  the  mine  before  and  at  the  time  of  the 
bringing  of  the  action,  by  means  whereof 
quantities  of  water  continued  to  flow  from 
die  defendant's  mine  into  the  plaintiffs*. 
The  defendant  pleaded  not  guilty  and  other 
pleas;  one  of  which  was  a  special  plea, 
stating  in  substance  the  bringing  of  a  former 
action  on  the  case  by  Hugh  Hornby  the 
owner  of  the  plaintiffs'  mine,  James  Starky 
being  in  possession  as  his  tenant,  against 
the  defendant,  for  injury  to  his  reversion, 
by  breaking  and  entering  his  mine,  and 
making  the  aperture  in  question,  and  there- 
by causing  the  water  to  flood  the  coal  strata, 
and  that  the  cause  and  all  matters  in  differ- 
ence between  the  said  Hugh  Hornby  and 
the  defendant,  and  between  Starky  and  the 
defendant,  were  referred  to  an  arbitrator, 


with  liberty  for  the  present  plainti&  to  be 
parties  to  &e  reference  as  to  any  injury  to 
them  by  reason  of  any  of  the  matters  alleged 
in  that  suit,  and  that  the  plaintiff  did  be- 
come parties  to  that  reference ;  and  that 
the  arbitrator  awarded  separate  sums  to 
Hugh  Hornby,  James  Starky,  and  the  plain- 
tifls  for  the  damage  they  had  sustained; 
that  those  sums  were  paid,  and  that  they 
were  awarded  and  paid  in  respect  of  all 
consequential  damages  arising  from  the 
matters  complained  of  in  the  action  by  Hugh 
Hornby. 

To  the  special  plea  the  plaintiffs  new 
assigned  that  they  brought  their  action  for 
keeping  and  continuing  the  aperture  open 
after  the  award.  To  this  new  assignment 
the  defendant  pleaded,  admitting  that  the 
grievances  complained  of  in  the  new  assign- 
ment happened  after  the  award,  that  they 
were  only  consequential  damages  arising 
from  the  matters  alleged  in  Hugh  Hornby's 
action,  and  in  respect  of  which  damages 
were  awarded  and  paid  as  before  stated. 
To  this  plea  the  plaintiffs  replied,  setting 
out  the  award,  and  traversing  that  the 
grievances  newly  assigned  were  merely  con- 
sequential damages  as  alleged  in  the  plea. 

Upon  the  trial  the  jury  found  a  special 
verdict,  by  which  it  appeared  that  before 
and  in  1839  James  Starky  was  mortgagor 
in  possession,  and  Hugh  Hornby  mortgagee 
of  that  part  of  the  plaintiffs'  mine  into  which 
the  aperture  was  made ;  that  in  that  year 
Starky  demised  to  the  plaintiffs  the   pre- 
mises in  question ;  that  before  that  demise, 
and  whilst  Starky  was  mortgagor  in  posses- 
sion,  the  defendant  trespassed  upon    tiie 
mine  in  Starky's  possession,  by  breaking 
into  it  from  his  adjoining  mine,  and  taking 
the  boundary  coal  in  Starky's  mine  to  the 
extent  of  several  yards ;  that  in  1840  the 
plaintiffs  proceeded  to  work  the  mine,  under 
the  demise  from  Starky,  and  when  they  got 
to  within  from  six  to  ten  yards  of  the  boun- 
dary between  their  mine  and  the  defendant's, 
they  came  to  the  excavation  made  by  the 
defendant,  and  the  water  frY>m  his   mine 
came  in  upon  them,  and  continued  to  fiorvf 
in  upon  them  to  the  time  of  the  pkdntifls 
bringing  their  action.     It  also  appeared 
that  the  plaintiffs'  and  defendant's   minces 
were  on  the  same  bed  of  coal,  but  that  the 
defendant's  workings  were  on  the  rise,  and 
the  plaintiffs'  on  the  dip,  and  that  it  is  the 
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custom  fiir  the  miners  on  the  rise  to  work  to 
their  boundary,  and  for  the  miners  on  the 
dip  to  leave  a  barrier  of  from  six  to  ten 
yaids  in  their  mine  to  protect  them  against 
the  water  from  the  mine  upon  the  rise. 

The  &cbB  of  the  case  are  fully  stated  upon 
the  spedal  verdict ;  but  this  short  reference 
to  them  and  to  the  pleadings  is  sufficient 
for  the  purpose  of  our  judgment.  The 
question  is,  whether  upon  the  pleadings 
and  die  facts  found  by  Uie  jury,  the  verdict 
upon  not  guilty,  and  the  replication  to  the 
plea  to  the  new  assignment,  should  be 
found  for  the  plaindffo  or  for  the  defendant, 
it  being  agreed  that  the  issues  upon  the 
second  and  third  pleas  should  be  entered 
for  the  plaintiffs,  and  the  issue  upon  the 
fourth  plea  for  the  defendant.  We  are  of 
opinion,  that  the  defendant  is  entitled  to 
have  the  verdict  entered  for  him  upon  not 
guilty,  and  upon  the  issue  upon  the  repli- 
cation to  the  plea  to  the  new  assignment. 

The  gist  of  the  action  as  stated  in  the  de- 
claration is,  **  the  keeping  open  and  unfilled 
up  an  aperture  and  excavation  made  by  the 
defendant  into  the  plaintiffs'  mine."  By  the 
custom  the  defendant  was  entitled  to  exca- 
Tate  up  to  the  boundary  of  his  mine  with- 
out leaving  any  barrier,  and  the  cause  of 
aetkm,  therefore,  is  the  not  filling  up  the 
excavation  made  by  him  on  the  plaintiffs' 
side  of  the  boundary,  and  within  their  mine. 
It  n  not,  as  in  the  case  of  Holmes  v.  Wilson, 
s  continuing  of  something  wrongfully  placed 
by  the  defendant  upon  the  premises  of  the 
phuntifi&.     Nor  is  it  a  continuing  of  some- 
tfatog  placed  upon  the  land  of  a  third  person 
to  the  nuisance  of  the  plaintiffs,  as  in  the 
case  of  Thojnpson  v.  Gibson.     There  is  a 
legal  obl%Btion  to  discontinue  a  trespass  or 
remove  a  nuisance ;  but  no  such  obtigation 
upon  a  trespasser  to  replace  what  he  has 
pulled  down  or  destroyed  upon  the  land  of 
another,  though  he  is  ^ble  in  an  action  of 
trespass  to  compensate  in  damages  for  the 
Joss  sustained.   The  defendant  having  made 
an  excavation  and  aperture  in  the  pkdntiffs' 
Lmd  was  liable  to  an  action  of  trespass ;  but 
no  cause  of  action  arises  from  his  omitting 
to  re-enter  the  plaintiffs'  land  to  iill  up  the 
excavation.     Such  an  omission  is  neither  a 
c  mtinuation  of  a  trespass  nor  of  a  nuisance ; 
rycjT  is  it  die  breach  of  any  legal  duty.     It 
*<ru$,  however,  contended,  on  the  part  of  the 
pbuntifib,  that,  admitting  this  to  be  so,  there 


nevertheless  was  a  legal  obligation  or  duty 
upon  the  defendant  to  take  means  to  pre- 
vent the  water  from  flowing  from  his  mine 
into  that  of  the  plaintiffs,  through  the  aper« 
ture  he  had  made,  and  the  case  of  FirmsUme 
V.  Wheelefff  in  the  Exchequer,  in  Trinity 
term,  1844,  reported  in  the  Idth  volume  of 
the  Law  Journal  Reports^  was  dted.  The 
Court,  however,  in  that  case  did  not  deter- 
mine  that  there  was  any  such  duty  or  obli- 
gation; and  if  it  had,  that  case  would  not 
be  an  authority  applicable  to  the  present,  as 
the  plaintiffs  have  not  alleged  any  such  duty 
or  obligation  in  their  declaration,  nor  is 
their  action  founded  upon  a  breach  of  any 
such  duty,  if  it  exists,  but  upon  the  omissions 
to  fill  up  the  aperture  made  by  them  in  the 
plaintiffs'  mine.  It  appears  to  us  that  the 
defendant,  upon  the  facts  found  by  the  jury, 
is  entitled  to  have  the  verdict  entered  for 
him  upon  the  plea  of  not  guilty.  The  ques- 
tion that  arises  upon  the  new  assignment  is 
not  very  different  from  that  which  arises  upon 
the  plea  of  not  guilty.  The  plaintiffs  have 
already  recovered  damages  against  the  de- 
fendant for  making  the  aperture,  and  the 
omitting  to  enter  the  mine  and  fill  up  that 
aperture,  in  consequence  of  which  the  water 
continued  to  flow  from  the  defendant's  mine 
into  the  plaintiffs',  affords  no  distinct  ground 
of  action,  as  for  the  continuance  of  a  trespass 
or  a  nuisance.  The  flowing  of  the  water 
and  the  damage  thereby  to  tiie  plaintiffs  is 
merely  consequential  to  the  making  the  aper- 
ture, and  for  that  the  plaintiffs  have  alrrady 
received  compensation.  The  defendant, 
therefore,  in  our  opinion  is  entitled  to  have 
the  verdict  entered  for  him  upon  the  issue 
taken  upon  the  replication  to  the  plea  to  the 
new  assignment. 

Judgment  for  the  defendant 
accordingly. 


1848 
June  15 


•..} 


In  re  bowdler. 


Habeas  Corpus  — S  ^  9  Vict.  c.  127.— 
Warrant  of  Imprisonment — Gaol — Date, 

A  party  was  committed  under  the  S  ^  9 
Vict,  e,  127»  by  an  order  under  the  hand  of 
a  Judge  of  an  inferior  court,  (being  a  bar^- 
rister^at'law,)  for  the  term  of  forty  days, 
to  the  common  gaol,  where  debtors  under 
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judgment  and  in  execution  of  the  superior 
courts  of  justice  may  be  confined  within 
the  county  of  Middlesex^  in  which  he  was 
then  residing : — Held,  that  it  was  not  neces- 
sary that  the  gaol  in  which  he  was  imprisoned 
should  be  locally  situate  within  the  county 
of  Middlesex^  if  it  is  the  common  gaol  in 
which  debtors  resident  within  that  county 
are  confined, 

Heldf  alsot  that  the  forty  days  would  be 
calculated  from  the  time  when  the  party  was 
taken  into  custody,  and  not  from  the  date  of 
the  order, 

Held^  also,  that  the  warrant  need  not  be 
under  seal. 

Held,  also,  that  the  committal  being  in  the 
absence  of  the  party  did  not  vitiate  it. 

A  writ  of  habeas  corpus  having  issued  to 
bring  up  the  body  of  N.  Bowdler,  who  was 
confined  in  Whitecross  Street  Prison,  a 
return  was  made  by  the  gaoler,  stating  that 
he  received  him  on  June  6,  1848,  and 
detained  him  under  the  following  warrant : 

'*  In  the  court  of  Her  Majesty's  Palace 
at  Westminster,  an  inferior  court  of  record 
for  the  recovery  of  debts. 

"  At  a  court  held  the  2nd  day  of  June, 
A,D.  1848,  at  the  Court  House,  Westmin- 
ster, within  the  jurisdiction  of  the  Court. 

"  Whereas  N.  Bowdler  at  the  time  of  the 
granting  of  the  summons  hereafter  mentioned 
was  and  now  is  indebted  to  W.  Y.  Fell,  in 
the  sum  of  SI,  9s.  and  no  more,  besides 
costs  of  suit,  amounting  to  51.  14s.  2d,,  by 
virtue  of  a  judgment  obtained  in  this  court, 
for  a  cause  of  action  within  the  jurisdiction 
thereof,  on  the  12th  day  of  April,  a.d.  1848, 
as  appears  to  the  Court  here,  by  the  record 
of  the  said  judgment.  And  whereas  the  said 
W.  Y.  Fell  did,  on  the  20th  day  of  May  in 
this  present  year,  obtain  a  summons  from 
this  court  in  the  form  prescribed  by  an  act 
for  the  better  securing  the  payment  of  small 
debts,  passed  in  the  session  of  parliament 
held  in  the  8th  and  9th  years  of  the  reign 
of  Her  present  Majesty,  and  upon  an  appli- 
cation by  him  in  writing,  according  to  the 
form  given  by  the  said  act;  and  Uie  said 
N.  Bowdler  at  the  time  of  granting  such 
summons,  resided  and  was,  and  now  resides 
and  is,  within  the  jurisdiction  of  this  Court ; 
by  which  summons  the  said  N.  Bowdler 
was  required  to  appear  before  this  Court  at 
the  court  house  aforesaid,  this  day.     And 


whereas  the  said  N.  Bowdler  haUi  been 
duly  served  with  the  said  summons  within 
the  jurisdiction  of  this  Court,  but  he  hath 
not  attended  as  required  by  the  said  sum- 
mons, and  hath  not  alleged  a  sufficient 
excuse  for  not  attending :  Now  I  do  there- 
fore order  that  the  said  N.  Bowdler  shsll 
be  committed  for  the  term  of  forty  days  to 
the  common  gaol  wherein  debtors  under 
judgment  and  in  execution  of  the  superior 
courts  of  justice  may  be  confined  within 
the  county  of  Middlesex,  in  which  the  said 
N.  Bowdler  is  now  residipg.  And  I  declare 
that  I  was  a  barrister-at-law  and  a  Judge  of 
this  court  at  the  time  the  said  summons  was 
applied  for  and  from  thence  to  the  present 
time. 

'<  William  Brent  Brent. 

'*  To  Heniy  Herrick,  an  ofiicer  of  the 
said  court,  and  to  the  keeper  of  the 
Debtors  Prison  (above  mentioned)  for 
the  county  of  Middlesex." 

The  following  indorsements  were  on  the 
warrant  :— 

*'  Defendant  is  entitled  to  his  discharge 
on  payment  of  14/.  3s.  2d,,  and  all  subse- 
quent costs. 

'*  Taken  in  custody  June  6,  1848,  and 
lodged  in  the  Debtors  Prison  for  the  county 
of  Middlesex,  the  same  day.  Defendant  a 
publican  residing  at  Poplar. 

"H.  Herrick." 

Pashley  now  moved  that  the  prisoner 
should  be  dischaiged  on  the  above  return. — 
The  place  of  imprisonment  is  wrong.  The  8 
&  9  Vict.  c.  127.  s.  1 .  only  authorizes  a  com- 
mittal to  a  gaol  within  the  county,  ivhich 
this  is  not,  being  locally  situate  in  London, 
though  it  is  to  be  used  as  a  debtors  prison 
for  both  London  and  Middlesex.    There  is 
nothing  in  the  52  Geo.  3.  c.  209.  establish- 
ing Whitecross  Street  Prison,  by  which  it 
is  to  be  taken  to  be  in  the  county  of  Mid- 
dlesex, as  is  the  case  in  some  instances^- 
e,  g.  of  York  Castle,  which  is  deemed  to 
be  situate  in  each  of  the  three  ridings    This 
is  evidently  a  casus  omissus  in  the  act ;    bot 
the  Court  cannot  go  beyond  the  express 
provisions  of  the  statute,  especially  'where 
a  wider  construction  would  abridge    the 
liberty  of  the  subject— ^raiM^/tii^  v.  Har- 
rington (1),  The  Queen  v.  Savage  (2),  and 

(1)  6  B.  &  C.46;s.c.5LawJ.Rep.  K.B.  181. 

(2)  3  Irish  Uw  Rep.  480. 
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▼.  —  (3).      The  Queen  v. 

EUtt  (4)  was  a  similar  kind  of  omission. 
Secondly,  the  commitment  is  bad  for  not 
appearing  to  be  made  in  the  presence  of 
fiovdler.  The  power  of  imprisonment 
gifen  by  this  statute  can  be  exercised  only 
in  case  of  some  delinquency,  not  of  mere 
poverty.  In  Ex  parie  Kinning  (5),  Patte-* 
son,  J.  dissents  from  the  opinion  expressed 
bjAldenon,  B.,  in  Ex  parte  Foulkei(fi\ 
that  this  is  a  limited  ca,  sa, 

[Patteson,  J.*-1  think  the  power  is  a 
radtatbn  of  the  old  arrest  in  execution.] 

The  provision  that  the  party  shall  only 
he  dischaiged  on  payment,  by  leave  of  the 
Judge,  shews  that  Uiis  is  to  be  a  punish- 
ment, not  a  mere  means  of  enforcing  pay- 
ment of  the  debt. 

[Pattesov,  J.— The  Judge  can  have  no 
discretzon  in  keeping  him  a  prisoner  after 
he  has  paid  the  debt  and  costs.] 

It  is  submitted  that  he  has  under  this 
ist— Evans  v.  Reet  (7).  Thirdly,  the  order 
should  state  the  time  from  which  the  period 
of  imprisonment  is  to  be  calculated.  In  re 
Fldeher(S)  is  an  authority  that  this  omis- 
^bn  will  vitiate  the  warrant.  Patteson,  J. 
there  says,  '*  The  gaoler  ought  to  be  able 
to  ascertain  from  the  warrant  how  long  he 
is  to  detain  the  prisoner ;  and  how  can  he 
isoertain  that,  when  the  warrant  has  no 
date  r  Ex  parte  M'Gee  (9)  is  to  the  same 
effect ;  and  The  King  v.  ErUwell  (10) 
shews  that  this  Court  must  have  power  to 
hring  a  party  before  it  This  was  thought 
Decessary  in  a  case  of  In  re  CoUett  (11), 
before  Parke,  B. 

Lastly,  this  warrant  should  be  under  seal. 
h  most  be  made  by  a  person  filling  a  two- 
fold character,  viz.  a  Judge  of  the  inferior 
court  and  a  barrister  of  a  certain  standing. 
The  King  v.  Austreg  (12),  1  Hale's  Fleas 


U)  3  Iriab  Law  Rep.  478. 

(4)  6  g.B.  Rep.  501 ;  s.  c.  14  Law  J.  Rep.  (m.s.) 

(^)  16  Uw  J.  Rep.  (ir.«.)  Q.B.  257. 

(6)  16  Mm.  &  WeU.  612 ;  a.  e.  15  Law  J.  Rep. 
•  N^)  Excb.  300. 

<7)  12  Ad.  &  El.  55  ;  s.c.  9  Law  J.  Rep.  (m.s.) 
MC.83. 

i&)  1  Dowl.  &  L.  P.C.  726 ;  s.  e.  18  Law  J.  Rep. 
'v«.)M.C.  16. 

i'.*)  H  M«dd.  206. 

( Wi)  3  Term  Rep.  707. 

01}  Not  reported. 

.12;  6  Man.  &  Selw.  319. 


of  the  Crown,  557,  Paleg  on  ConvietionSf 
230,  and  In  re  Clark  (13),  were  referred  to. 
Carrie,  contr^,  was  not  called  upon  to 
support  the  return. 

Lord  Denmak,  C. J.  — None  of  these 
objections  ought  to  prevail.  As  far  as  re- 
lates to  the  necessity  of  the  warrant  being 
under  seal,  it  is  enough  to  say,  there  is 
nothing  in  the  statute  which  requires  this. 
As  to  the  prison  to  which  the  committal  is 
made,  it  is  the  debtors  prison  for  London 
and  Middlesex;  and  I  think  Whitecross 
Street  Prison  is  such  a  prison.  Then,  as 
to  the  date  not  appearing  in  the  commit- 
ment, that  did  not  appear  in  the  case  of 
In  re  Fletcher,  and  my  Brother  Patteson 
seemed  to  think  it  bad  on  that  ground. 
He  is  now,  however,  of  a  difierent  opinion, 
and  that  case  must  be  considered  as  so  far 
overruled.  If  the  party  could  be  taken  up 
immediately,  it  might  be  an  aigument  for 
inserting  the  date  of  the  commitment,  but 
that  very  often  is  impossible.  It  is  a  matter 
of  evidence  at  what  time  he  is  tricen  into 
custody,  and  the  period  of  imprisonment 
must  be  calculated  from  that  time.  Here 
there  is  a  note  or  memorandum  giving  tlie 
time  when  he  was  taken  into  custody.  It 
is  said  he  may  not  know  that,  but  he  may 
and  most  probably  does  know  it.  In  The 
Canadian  Prisoners*  case  there  were  many 
facts  which  it  might  have  been  said  the 
prisoners  did  not  know. 

Patteson,  J.— The  statute  8  &  9  Vict, 
c.  127.  s.  1.  is  followed  by  this  warrant. 
Here  there  was  a  judgment  in  the  Palace 
Court,  and  the  debtor  did  not  attend  or  allege 
a  sufficient  excuse,  and  therefore  the  Judge 
had  power  to  order  his  committal.  I  do  not 
take  the  words  of  that  act  to  mean  that  the 
building  must  be  within  the  county,  but 
that  it  is  to  be  the  prison  in  which  debtors 
were  usually  confined  who  were  resident 
in  that  county.  Here  the  debtor  was 
resident  within  the  county  of  Middlesex, 
and  the  gaol  is  not  merely  for  London,  but 
for  London  and  Middlesex,  and  persons 
resident  in  Middlesex  may  be  committed 
there.  Therefore  this  is  a  proper  place  of 
custody.  Then  it  is  said  it  should  be  under 
seal,  but  nothing  in  the  act  requires  that, 
but  only  that  the  Judge  may  order  the 

( 13)  2  Q.B.  Rep.  619 ;  8.  c.  1 1  Law  J.  Rep.  (n.s.) 
Q.B.  75. 
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committali  and  such  an  order  is  returned. 
The  party  is  committed  for  forty  days ;  and 
according  to  Fletcher^s  case,  I  thought  the 
warrant  bad  for  not  specifying  at  what  time 
the  warrant  was  dated ;  but  in  that  case,  the 
warrant  had  been  kept  in  the  pocket  of  the 
party  beyond  the  time  within  which  it  ought 
to  have  expired.  I  should  think  the  forty 
days  must  be  meant  to  be  calculated  from  the 
time  when  he  was  in  prison.  I  do  not  mean 
within  the  walls,  but  arrested.  He  must 
know  the  time  when  he  was  actually  taken 
by  the  gaoler.  Then  it  is  said  the  party 
ought  to  be  before  the  Court  before  he  can 
be  committed.  Cases  were  cited  of  Justices 
issuing  distress  warrants;  I  do  not  know 
what  the  practice  there  is,  whether  the 
Justice  may  not  immediately  issue  his  war- 
rant if  he  is  satisfied  there  are  no  effects. 
This  act  seems  to  me  to  authorize,  if  the  party 
does  not  come  or  allege  an  excuse,  that  he 
may  be  at  once  committed.  That  is  not, 
properly  speaking,  a  contempt,  but  a  delin- 
quency, as  my  Brother  Maule  says,  in  In 
re  Kinnififf,  and  it  is  the  same  thing  as  if 
he  had  appeared  and  had  alleged  no  excuse. 
Accordingly  the  order  goes  on  to  commit 
him  for  forty  days.  That  imprisonment  is 
no  discharge  of  the  debt ;  but  he  is  at  liberty 
to  pay  the  debt,  and  may  be  discharged  by 
leave  of  the  Court.  I  cannot  think  this 
would  authorize  the  Commissioner  or  Court, 
if  there  is  a  payment  and  it  is  indorsed  on 
the  order,  not  to  discharge  the  prisoner. 
However,  this  order  is  indorsed  that  the 
party  is  to  be  discharged  if  he  pays.  Then 
I  do  not  see  what  is  wrong  in  the  case.  In 
Ex  parte  Kinning,  looking  at  the  order,  cer- 
tainly it  ran  in  language  forty  days  from 
the  time  of  his  being  arrested.  That  may 
be  better  so,  but  in  sense  and  reason  this 
must  mean  from  the  time  of  his  being  taken. 
Erle,  J. — I  am  also  of  the  same  opinion 
that  the  prisoner  must  be  remanded,  and  that 
the  objections  have  not  been  sustained.  The 
prisoner  is  committed  by  order  of  a  Judge 
under  the  8  &  9  Vict.  c.  1 27.  s.  1 ,  which  pro- 
vides [his  Lordship  read  the  section].  Now 
the  order  in  question  is  an  order  of  a  Judge 
in  court;  and  the  first  objection  is,  that  it 
ought  to  have  been  under  seal.  At  the 
time  of  moving  for  the  rule  The  Queen  v. 
Clarke  was  referred  to,  and  looking  at  that 
case,  and  the  authorities  there  cited,  there 
is  no  ground  for  saying  that  the  order  of  a 


Court  committing  a  person  to  prison  ought 
to  be  under  seal.     There  are  several  autho- 
rities that  ordinary  warrants  must  be  so, 
and  there  are  some  statutes  which  expressly 
require  them  to  be  under  the  hands  and 
sefds  of  the  Justices  making  them;   but 
independently  of  such  requirements,  there 
does  not  appear  to  be  any  general  principle 
requiring  a  seal.     Then  an  objection  was 
made  that  it  did  not  appear  from  what 
period  the  forty  days  was  to  be  counted ; 
whether  from  the  date  of  the  order  or  from 
the  time  when  the  party  was  first  taken 
under  it.    It  is  clear  the  intention  was,  that 
the  party  should  lose  his  liberty  for  forty 
days,  and  if  the  officer  was  a  long  time  in 
finding  him,  he  was  not  to  be  benefited  by 
that.    If  it  be  alleged  that  it  would  be  more 
clear  to  state  that  the  forty  days  are  to  run 
from  the  time  when  he  was  taken,  it  may 
be  answered,  that  it  would  in  many  cases 
be  equally  impossible  for  the  gaoler  to  know 
the   precise  time  when  he  was  arrested. 
With  respect  to   the  allegation  that  the 
commitment  is  void,  because  he  ougjfat  to 
be  committed  to  the  gaol  for  debtors  of  the 
county  of  Middlesex,  and  that  Whitecross 
Street  Prison  is  within  the  ambit  of  the  city 
of  London,  I  think  the  meaning  is,  that 
the  party  should  be  committed  to  the  gaol 
in  which  debtors  resident  within  the  county 
are  confined,  for  the  words  are,  "  tbe  com- 
mon gaol  wherein  the  debtors  under  judg- 
ment and  in   execution  of   the   superior 
courts  of  justice  may  be  confined  within 
the  county,   &c.,  in    which  such    debtor 
shall  be  resident,  or  to  any  other  gaol  or 
debtor's  prison  within  the  same  county.*' 
No  doubt  a  gaol  within  the  county  would 
be  the  strict  meaning  of  these  words,  but  I 
think  it  was  not  the  meaning  of  the  act; 
but  that  it  is  tiie  gaol  in  which  debtors  are 
confined,  in  respect  of  debts  within   that 
county.     This  man  was  resident  in  Mid- 
dlesex, and  it  was  the  duty  of  the  Judge  to 
commit  him  to  that  gaol.    If  it  were  neces- 
sary to  say  whether  this  prison  is  within 
Middlesex  or  not,  looking  at  the  act,  par- 
ticularly section  54,  I  think  by  relation  it 
adopts  all  the  incidents  attaching  to  Mid- 
dlesex  prisoners  in  Newgate,  and  that  it 
would  be  taken  to  be  a  Middlesex  county 
gaol  for  the  purposes  of  that  act.      The  last 
point  is  as  to  the  committal  being  in  the 
absence  of  the  party.     It  is  quite  clear  that 
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a  debtor  who,  shortly  before  the  statute, 
would  have  been  liable  to  be  arrested  is, 
under  this  act,  to  be  summoned  to  attend 
before  a  Judge  or  Commissioner,  and  in 
de£iult  of  appearance  to  be  committed.  I 
cannot  help  thinking  the  meaning  of  this  is 
to  let  the  creditor  have  a  power  to  imprison 
hb  debtor,  and  so  to  get  paid  his  debt ;  and 
this  is  confirmed  by  the  provision  as  to  the 
leave  of  the  Judge  being  obtained  before  he 
is  dischaiged,  on  paying  the  debt  and  costs. 

The  prisoner  wag  remanded. 


2;   > 


1848. 

May  2;    >dail8v.  lloyd  and  another. 
June?.   3 


Vendor  and  Purehaeer^—Broher^^Prin" 
dpmi — Raikpay  Shares^^Premium — Depo^ 
ntr^JeeamU  rendered — Set-off-^EstoppeL 

The  defendants^  who  were  share-brokers 

9t  Liverpool^  on  the  30th  of  August  1845, 

bought  for  the  plaintiff,  who  was  also  a 

ihare^broker^  thirty-eight  T.  andD.  railway 

ibares,  at  the  prtee,  according  to  the  advice 

Mte,  of  21,  Ss,  6d,  per  share.     The  scrip 

had  not  then  issued^  and  the  21.  Ss,  6(2.  was 

therefore  premium.  The  deposit  of  1 L  Is.  6(2. 

per  share  first  appeared  in  the  printed  share 

UsU  (which  were  sent  daily  to  the  plaintiff  J 

QM  the  2nd  of  September,  and  the  amount 

of  such  deposits  (41/.  5s.)  was  paid  by  the 

difendauis  to  the  persons  from  whom  they 

kmght  the  shares.     In  an  account  sent  by 

the  defendants  to  the  plaintiff  on  the  I9th  of 

September^  they  omitted  to  charge  the  sum 

paid  for  the  deposits,  and  the  plaintiff,  who 

purchased  for  other  persons,   as    broker, 

(though  he  dealt  with  the  defendants  as  a 

prineipalfj    only  charged  21.  Ss.  6d.  per 

ihare,  and  had  settled  accounts  with  such 

Qihfr  persons  on  that  footing  before  any 

claim  was  made  for  the  deposits. 

The  defendants,  also,  on  the  ISth  of  Sep- 
tember, bought  for  the  plaintiff  eighty  S.  S. 
railway  shares,  at  the  price,  according  to 
thi  adtice  notes,  of  41.  lOs,  per  share.  The 
4/.  10s.  did  not  include  the  deposit  of  21.  lOs. 
per  ihare,  which  first  appeared  in  the  share 
lists  about  the  26th  of  September;  and  in 
settling  with  the  vendors  the  defendants  paid 
•i>«a  the  deposits,  amounting  to  2001.  in  addi- 
^^«  to  the  4l.  lOs.  per  share.     But  on  the 


26th  of  September  the  shares  were  sold  by 
the  defendants  for  the  plaintiff  at  71.  per 
share,  which  sum  included  the  deposits,  and 
the  plaintiff  was  credited  with  the  full  amount. 
In  an  account  furnished  to  the  plaintiff  by 
the  defendants  on  the  2nd  of  October,  and 
also  in  subsequent  accounts,  the  plaintiff  was 
only  debited  with  the  41.  10s.  per  share, 
and  he  only  debited  his  principals  with 
that  amount,  and  settled  with  them  on  that 
footing. 

On  the  19th  of  November,  the  defendants, 
having  received  a  letter  from  the  plaintiff 
demanding  a  balance  of  6051.  \4s.  10(2., 
examined  their  books,  and  discovered  the 
mistake  with  regard  to  the  deposits,  and 
immediately  acquainted  the  plaintiff  with  it: 
— Held,  that  they  were  entitled  to  set  off 
the  2001.,  and  also  the  411.  5s. 

Assumpsit  for  the  price  of  railway  shares, 
for  money  paid,  had  and  received,  and  on 
an  account  stated. 

Pleas — First,  non  assumpsit;  second, 
payment ;  third,  set-off  for  work  and  labour, 
for  the  price  of  railway  shares  and  scrip, 
money  lent,  paid,  had  and  received,  and  on 
an  account  stated. 

At  the  trial,  before  Alderson,  B.,  at  the 
York  Spring  Assizes,  1847,  a  verdict  was 
taken  for  the  plaintiff  for  3,000/.,  subject 
to  a  special  case,  to  be  settled  by  a  barrister, 
to  whom  it  was  referred,  by  order  of  Nisi 
Prius,  to  state  the  facts,  with  power  to 
^examine  the  parties. 

The  case  stated  the  pleadings. 

The  particulars  of  demand  contained 
various  items  for  money  and  shares,  and 
amongst  others, 

1845.     Sept  26.  £.  t,  d.    £.      «.   d. 

To  eighty  South  Stof- 

fords 560  0  0 

Less  commission.  10  0  0    550    0    0 
Oct  7.  Twenty-five  Tean 

and  DoTOs..  84  7  6 

Less  commission.  1  17  6      82  10    0 

and  claiming  a  balance  in  the  plaintiff's 
favour,  after  allowing  various  matters  of 
set-off,  of  605/.  I4s.  lOd. 

The    particulars    of   set-off   contained, 
amongst  other  items,  the  following: — 

1845.  Aug.  so.  ^-    «•    <*• 

Thirty  Tean  and  Doves,  at  22. 8«.6</..    72  13     0 

Sept.  19.  „^^     ^      ^ 

Eighty  South  Staffords,  4/.  lOs 360     O      0 

The   defendants  paid   deposits   on    the 
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eighty  South  Staffbrds,  purchased  by  them 
for  the  plaintiff  on  the  19th  of  September, 
amounting  to  200/.;  and  the  defendants 
also  paid  a  deposit  on  the  thirty  Tean  and 
Doves  bought  by  them  on  the  30th  of 
August,  but  never  charged  the  plaintiff 
ivith  the  deposits  so  paid  by  them  of  1/. 
3^.  8(2.  per  share,  amounting  to  411.- 5s» 

The  plaintiff  was  a  share-broker  at  Goole, 
in  Yorkshire ;  the  defendants  were  share- 
brokers  at  Liverpool. 

Various  dealings  in  railway  shares  had 
taken  place  between  the  plaintiff  and  the 
defendants;  and  though  acting  as  brokers, 
they  were  responsible  to  each  other  as  prin- 
cipals, for  the  due  performance  of  the  con- 
tract entered  into. 

First,  with  respect  to  the  Tean  and  Dove 
shares.  On  the  29th  of  August  the  plain- 
tiff instructed  the  defendants  to  buy  for  him, 
on  the  following  day,  at  the  least  price  they 
could,  thirty  Tean  and  Dove  shares.  The 
defendants  bought  thirty  shares  on  the 
following  day  of  Messrs.  Schroeder&  Ashlin, 
at  2L  Ss,  6d,  per  share,  and  sent  the  advice 

note  to  the  plaintiff,  as  follows : — 
Bought  for  Mr.  J.  Bails,  Goole. 
Thirty  Tean  and  Dove  Valley  Rail- 
way Shares,  at  48«.  6<2. 72  15    0 

Commiaaion  6^ 0  15    0 

Aug.  SO,  1845.        L.  &  P. 
For  account  day,  15th  Septemher. 

The  following  is  a  copy  of  the  sold  note 
from  Messrs.  Schroeder  &  Ashlin  to  the 
defendant : — 

To  Messrs.  Lloyd  &  Price. 

August  30th,  1845. 

We  have  this  day  sold  to  yoirthirty  shares 
in  the  Tean  and  Dove  Railway  Company, 
at  21,  Ss,  6d,  per  share  premium. 

Schroeder  &  Ashlin. 

On  the  30th  of  August  the  scrip  in 
the  Tean  and  Dove  Y^ey  Railway  had 
not  issued.  The  price,  21.  8s.  6d.,  which 
the  defendants  contracted  to  pay  Messrs. 
Schroeder  &  Ashlin  did  not  include  the 
deposit,  the  course  of  business  being  when 
the  scrip  had  not  issued  and  consequently 
the  deposit  ^as  not  paid,  to  buy  and  sell 
at  a  price  per  share  without  including  the 
deposit;  and  if  the  scrip  issued,  and  the 
deposit  was  paid  previous  to  the  account 
day,  the  deposit  was  added  to  the  price. 
The  Liverpool  printed  share  lists  would 
shew  whether  the  price  at  any  time  included 
the  deposit.     The  deposit  (1 2.  7s,  6d,  per 


share)  was  first  entered  in  the  share  lists  on 
the  2nd  of  September,  the  deposit  having 
been  paid  on  the  1st. 

On  the  19th  of  September  the  defendants 
rendered  an  account  to  the  plaintiff,  in 
which  the  latter  was  debited  (August  30tb) 
thirty  Tean  and  Doves,  21.  85.  6d.—72L 
15«.,  and  the  balance  as  appeared  by  that 
account  was  231/.  I3s.  9d.  This  account 
was  accompanied  by  a  letter  from  the  defen- 
dants requesting  a  remittance. 

In  addition  to  the  price  pf  21.  Ss.  6d.  the 
defendants  paid  Messrs.  Schroeder  &  Ashlin 
the  deposit,  IL  7<«  6d.  per  share.  This 
deposit  has  never  been  charged  in  account 
to  the  plaintiff  at  all.  In  the  other  trans- 
actions in  Tean  and  Doves,  which  appeared 
by  the  account  to  have  taken  place,  and 
which  were  after  the  issuing  of  the  scrip, 
the  price  included  the  deposit.  The  plain- 
tiff, in  purchasing  the  Tean  and  Doves, 
acted  as  broker  for  other  persons,  and  he 
rendered  them  advice  notes  of  the  pur- 
chases made  by  the  defendants  for  him,  and 
he  charged  them  the  same  price  as  was 
mentioned  in  the  advice  note  of  the  defen- 
dants, and  as  was  charged  by  the  defendants 
to  him  ;  and  the  plaintiff  did  not  charge 
his  principals  for  the  shares  anything  beyond 
the  21.  Ss.  Gd.  per  share  and  his  commis- 
sion, and  on  the  footing  of  that  price  settled 
by  payment  with  his  principals  before  the 
defendants  made  any  claim  on  him  for  the 
deposit.  The  Liverpool  share  lists  were 
daily  sent  by  the  defendants  to  the  plaintiff 
during  the  period  over  which  the  account 
extended.  The  above  balance  of  231/. 
13s.  9d.  was  carried  forward  into  the  sub- 
sequent accounts. 

As  to  the  South  Suffords.  On  the  18th 
of  September  the  plaintiff  gave  the  defen- 
dants by  letter  the  following  order  : — 

Please  buy  as  low  as  you  can  fifty  South 
Staffords  for  me,  and  if  not  exceeding  52. 
you  can  buy  eighty. 

The  defenduits  acting  on  this  order 
bought  eighty  shares,  and  sent  the  following 
advice  note : — 

Bought  for  Mr.  John  Dails,  Goole, 
Eighty  South  Stafford  Railway 

Sharesat^l     £360     0    0 

Commisaion,  ditto  1«.  6<2.  ••••        6    0    0 


£366 
For  account  day.  Sept  30th,  £.  £. 
Liverpool,  Sept.  19th. 


0    0 


TRINITY  TERM,  1848. 


249 


Of  tlieie  etgfaty  shares  the  defendants 
bought  fifty  of  Messrs.  Fotsyth  &  Hamil- 
ton, and  thirty  of  Messrs.  Neile,  and  the 
foUowing  are  copies  of  the  sold  notes  of 
the  respecliTe  vendors  :-* 

To  Messrs.  Lloyd  &^  Price. 

Sirs,-*We  have  this  day   sold   to  you 
fifty  shares  in  the  South  StsdOTordshire  Rail-' 
way  at  4^.  lOs,  per  share  nett  premium. 
Paid  £  niL    Premium  £4  10«. 
Yours,  &c. 

Forsyth  &  Hamilton. 
To  Messrs.  Lloyd  &  Price. 

We  have  this  day  sold  to  you  thirty 
shares  in  the  South  Staffordshire  Railway 
at  4i  per  share,   namely,   £  paid. 

Premium  £4  10«.     Yours,  &c. 

F.  &  J.  Neile. 

The  scrip  in  the  South  Staffordshire 
shares  hegan  to  he  issued  on  the  18th  of 
Septemher  1845,  at  Walsall.  During  the 
first  three  days  the  issue  was  to  the  allottees 
It  Walnll  and  the  neighhourhood.  The 
original  deposit  was  1^  7«.  6d.  per  share, 
bat  in  compliance  with  the  standing  orders 
of  the  House  of  Lords  the  deposit  was,  by 
a  resolution  of  the  provisional  committee, 
passed  on  the  22nd  of  September  1845, 
iocreased  to  2L  10«.,  the  shares  being  261. 
•haresr  The  first  deposit  of  1{.  7«.  6d.  per 
dare  on  the  letters  of  allotment  of  the  South 
Stafford  shares,  purchased  by  the  defendants 
for  the  plaintiff,  had  been  paid  on  the  14th 
of  August  1845 ;  and  the  second  deposit  on 
the  18th  and  19th  of  September  in  that 
Tear.  The  price,  41.  10«.,  at  which  the 
defendants  contracted  to  buy,  did  not  include 
the  deposit  or  any  part  thereof.  The  prices 
qooted  in  the  Liverpool  share  list  of 
the  19th  of  September  were  4/.  10^.  and 
4/.  15«.  In  settling  with  the  vendors  for 
the  shares,  afker  the  scrip  had  issued,  the 


defendants  paid  them  21.  lOs.  in  addition 
to  the  above  sum  of  4/.  lOs.  per  share.  On 
the  26th  of  September  the  defendants  re- 
ceived instructions  from  the  plaintiff  to  sell 
eighty  South  Staffords ;  and  they  sold  them 
on  that  day,  at  71.  per  share,  and  sent  the 
following  advice  note : — 


Sold  for  John  Bails,  Goole, — 

80  South  Stafford  Railway  shares,  at  72. 
Commission  on  ditto,  2s.      .... 


£560 
10 

£550 
For  account  day,  October  15th,  £.£. 
Liveipool,  Septemher  26, 1845. 

On  the  2nd  of  October  the  defendants 
forwarded  to  the  plaintiff  an  account  of 
transactions  between  them  up  to  the  dOth 
of  September.  [This  account  was  set  out 
in  the  case,  and  in  it  the  plaintiff  was 
debited  with  the  3602.  for  the  purchase 
of  the  South  Staffords,  and  it  shewed  a 
balance  of  141/.  2s.  in  the  defendants' 
favour.  That  account  contained  the  pur- 
chase only  and  not  the  sale  of  the  eighty 
South  Staffords  (the  sale  being  for  a  subse- 
quent account)  and  the  price  charged  was 
41.  lOs.  per  share.]  On  the  13th  of  October 
the  defendants  forwarded  to  the  plaintiff 
an  account  of  transactions  between  them  up 
to  that  date.  [That  account  was  also  set  out 
in  the  case.  It  commenced  with  debiting 
the  plaintiff  with  the  14 W.  2«.,  the  balance 
of  the  former  account,  and  it  credited  him 
with  the  560/.,  in  respect  of  the  sale  of  the 
eighty  South  Staffords,  and  left  a  balance 
of  941/.  in  the  plaintiff's  favour.  In  that 
account  the  selling  price  (7/.)  charged  for 
the  South  Staffords  included  the  deposit 
of  21.  10*.]  On  the  81st  of  October  the 
defendanto  forwarded  the  plaintiff  the  fol- 
lowing account  of  transactions  between 
them  up  to  that  date  :— 


1845 
Oct.  17 

»    13 


John  Dails,  Esq.,  Goole,  in  acconnt  current  with  Lloyd  &  Price,  LiTerpool. 


Cash 

Commission  of  Goole 

and  Doncaster  . 
Balance  .... 


2M,6d. 


£SB5    7    8 

Oct  IS 

5    0    0 
386    8  10 

£1,246  16    6 

Balance  of  ac- 
counts rendered 
40  Goole  and 
Doncaaters  . 


7t 


£941  16    6 
305     0    0 


£1,246  16     6 
October  27,  Balance     .     386     8  10 

The  plaintiff  had  not  been  charged  in     41.  10«.  per  share  for  the  South  Stafford- 
account  at  all  with  anything  beyond  the      shire  shares.     The  plaintiff",  in  buying  ana 
Nkw  SaaiKs,  XVII.-^B.  2  K 
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celling  the  South  Staffordshire  shares,  acted 
as  broker  for  other  parties ;  and  he  rendered 
advice  notes  to  them,  and  settled  by  pay- 
ment with  them,  upon  the  footing  of  the 
advice  notes  sent  to  -him  by  the  defendants, 
treating  the  purchase  price  charged  in  these 
notes  as  the  full  price  of  the  shares.  The 
settlement  by  payment  was  before  the  de- 
fendants made  any  claim  upon  the  plaintiff 
in  respect  of  the  deposit  upon  the  shares. 
The  Liverpool  share  lists  contained  no  entry 
in  the  column  for  money  paid  on  account 
of  South  Staffordshires  until  the  26th  of 
September,  when  the  21,  10s.  per  share  was 
entered  for  the  first  time  as  paid.  The 
omission  by  the  defendants  to  make  any 
reference  in  the  accounts  before  mentioned 
to  the  deposit  paid  by  them  on  the  Tean 
and  Dove  shares  and  on  the  South  Staf- 
fords,  in  addition  to  the  price,  was  occa- 
sioned by  mistake.  On  die  18th  of  No< 
vember  the  plaintiff  addressed  a  letter  to 
the  defendants,  stating  the  balance  on  the 
account  current  to  be  605/.  14«.  10i2.,  and 
requesting  payment.  On  receipt  of  this 
letter,  the  defendants  examined  their  book^, 
and  then  first  discovered  their  mistake  with 
regard  to  the  deposits;  and,  on  the  19th, 
they  addressed  to  the  plaintiff  the  following 
letter  :— 

Lirerpoolj  Nor.  19,  1845. 
Mr.  John  Daik,  GOOI0. 

Dear  Sir,— We  are  in  the  receipt  of  yours 
of  yesterday,  annexing  a  statement  of  your 
account,  which  is  not  complete :  accoiding 
to  your  statement  we  stand  debtors  for 
605/.  14«.  lOd. ;  but  on  September  19th 
we  paid  deposit  on  eighty  South  Stafford- 
shires, amounting  to  200/. ;  and  in  August 
dOth  we  purchased  for  you  thirty  Tean 
and  Doves,  at  2L  Us.  6d,  premium,  but 
never  charged  you  with  the  d&posit  of 
\L  Ss,  Sd,  per  share,  amounting  to  41/.  5«., 
making  241/.  5s. :  which  leaves  a  balance  of 
364/.  9s.  10c/.,  according  to  our  statement, 
which  is  correct.  We  inclose  sundries,  as 
at  foot,  for  364/.  9s.  lOd.,  to  square  this 
account,  &c.     Yours,  &c. 

[The  rest  of  the  letter  contained  nothing 
material.] 

On  the  20th  of  November  the  plaintiff 
wrote  to  the  defendants  : — 

Dear  Sirs, — I  have  yours  of  yesterday's 
date,  accompanying  cash,  &c.,  value  together 


864/.  95.,  which  amount  is  passed  to  yonr 
credit.  The  claim  yon  make  for '  Sonth 
Staffords  and  Tean  and  Doves  shall  be  laid 
before  the  parties  concerned,  two  of  whom 
are  from  home  at  present;  but  J  really 
cannot  allow  «you  thus  summarily  to  make 
the  deductions  firom  our  present  settlement 
for  other  transactions.  I  do  therefore  hope 
that  you  will  see  the  justice  of  immediately 
remitting  the  balance  of  341/.  5«.  stiU 
remaining  due  to  me,  and  waiting  which, 
I  am,  &c.  r  John  Daila. 

This  was  followed  by  a  letter  from  tbe 
defendants  to  the  plaintiff  of  the  21st  of 
November,  stating  that  the  deposit  paid 
was  only  what  was  paid  whien  the  shares 
were  taken  up ;  the  purchase  having  been 
made  by  them  prior  to  the  scrip  being 
issued,  and  the  deposit  consequently  not 
being  in  the  lists,  and  adding,  **  this  your 
client  will  see  on  reference  to  the  list,  and 
will  not  hesitate  to  settle  with  you." 

This  was  followed  by  a  letter  from  the 
plaintiff,  giving  the  names  of  the  purchasers 
of  the  South  Staffords  and  Tean  and  Doves, 
and  making  a  demand  of  payment  of  the 
241/.  69. 

The  question  for  the  opinion  of  the  Court 
was,  whether  the  defendants  coiild  avail 
themselves  in  this  action  in  any  fom^of  die 
deposits  on  the  Tean  and  Dove  and  Sooth 
Staffordshire  shares,  amounting  together  to 
the  sum  of  241/.,  paid  by  them  to  Uie  per- 
sons from  whom  they  bought  those  ^ares, 
in  addition  to  the  price  charged  by  them  in 
their  advice  notes,  and  in  the  accounts 
sent  to  the  plaintiff.  If  they  could  avail 
Uiemselves  of  that  sum,  dien  the  pluntiff 
had  been  fully  paid  his  demand;  and  a 
verdict  would  be  entered  for  the  defendants 
on  the  second  and  third  issues :  If  they 
could  not  avail  themselves,  then  the  verdict 
would  be  entered  for  the  plaintiff  on  all  the 
issues,  for  the  sum  of  241/.  5s. 

This  case  waa  argued  (May  2)  by — 

BaineSf  for  the  plaintiff. — ^A  loss  has  been 
occasioned  by  the  negligence  of  the  defen- 
dants, and  it  would  be  most  unfair  that  they 
should  throw  this  loss  .on  the  plaintiff.  No 
fraud  is  imputed  to  either  party;  but  the 
plaintiff  has  settled  with  his  principals  on 
the  footing  of  accounts  rendered  to  him  by 
the  defendants  :  and  if  the  defendants  have 
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made  ptynmts  in  their  own  wrong,  they 
orast  bear  the  loss — Skyrin^  v.  Greenwood 
(I),  ManriaU  t.  Hampton  (2),  Bramston 
r.  RMu  (3),  Skaw  v.  DartnaU  (4).  The 
pkinCiff  haa  been  misled  by  the  accounts  as 
weU  as  the  letters  of  the  defendants,  and  he 
etonot  be  placed  in  the  same  position  as  at 
fiist— iTAomay  v.  Hawkes{6\  Coxy,  Pren-^ 
tkf{6\  Heame  v.  Rogers  (7),  Fiekard  v» 
Sws{9),  Gregg  v.  Welhi9). 

(^owling^  contra.^-The  facts  are  not  very 
fdUy  stated,  but  if  they  are  to  be  nnderstood 
as  bn^cda  would  understand  them,  and  as 
tbe  parties^  no  doubt,  therefore,  understood 
tbem,  the  defendants  are  entitled  to  set  off 
tbe  241i*  5«.    ,Fii8t,  with  respect  to  the 
Teanand  Doves.     The  priee  charged  did 
not  indnde  the  deposit.     The  use  of  the 
word  "premium"  does  not  strengthen  the 
case  against  the  defendants,  as  the  parties 
dealt  according  to  the  custom  and  mode  of 
dealing  at  Liverpool ;  and  price  which  does 
not  iodnde  deposit  is  premium ; ,  and  de- 
livery on  the  account  day  would   be   a 
delivery  within  a  reasonable  time-r- Fletcher 
T.  Marshall  (10).     The  plainti^  got  the 
shares  for  less  than  the  defendants  paid  for 
them,  and  the  mistake  being  discovered  tbe 
amount  ahould  be  refundeid  —  Sutton  v. 
Taikam  (11),  BagUfe  v.  BuUerwor^{12). 
It  might  have  been  belter^  no  doubts  to  have 
iaserted  the  w<ttd  "  pzemium'*  in  the  advice 
iMite  as  well  as  in  the  sold  note ;  but  the 
plaintiff^  who  was  a  broker,  is  not  to  be 
(Opposed  to  have    been   milled.      If  he 
wars  misled  in  hict,  it  should  have  been 
stated  in  the  case*     Suppose  the  defen- 
dants had  sued  the  fdaintiff  for  this  sum^ 
the  plaii^iff  would  Iwve  had  to  admit  the 
debt,  and  ahew  by  special  plea  matter  to 

(t)  4  B.  &  C.  281. 

r>)  2  Sontb's  Usding Coses,  241  &  7  Term  Rea 

(3)  4  Bing.  11. 

(»  6  B.  &  C.  56 ;  8.  c.  5  Law  J.  Rep.  K.B.  35. 

(5)  8  Mm.  &  Wels.  140;  s.  c.  10  Uw  J.  Rep. 
(»>.&.)  Eicb.  24a 

(6)  3  Maa.  &  Selir.  344. 

(7)  9  B.  &  C.  577  ;  8.  c.  7  Law  J.  Rep.  K.B.  285. 
(S)  6  Ad.  «e  ia.  469. 

(9)  toxoid. 90 ;  a.o.  8  Law  J.  Rep.  (n.s.)  Q.B. 

(10)  15  Mee.  &  \Vel8.  755. 

Ml)  10  Ad.  5c  EL 27;  8.  c.  8  Law  J.  Rep.fN.s.) 
Q.B.  210.  '  ^ 

02)  17  Lmt  /.  B^.  (U.S.)  Exch.  78. 


diachai^  himself —  WiUoughby  v.  Backhouse 
(13).  The  case  of  Marriott  v.  Hampton^ 
and  the  class  of  oases  in  which  it  has  been 
held  that  money  paid  by  a  party  with  iiill 
knowledge  of  all  the  circumstances,  cannot 
be  recovered  back,  do  not  apply,  as  this 
was  a  pa3ai>ent  properly  made*  as  is  not 
disputed,  but  which  the  defendants  omitted 
to  charge :  they  are  not  conclusively  bound 
by  the  accounts  first  sent  in,  if  they  set  the 
mistake  right  as  soon  as  it  is  discovered* 
Baines^  in  reply. 

Cur»  adv.  vult. 

Lord  Denman,  C.J..  subsequently  (June 
7)  delivered  the  judgment  of  the. Courts 
-—The  only  questioai  in  this  case  was^ 
whether  the  defendanta  were  entitled  to  set 
off  a  sum  of  200/.  paid  by  them  for  deposits 
on  eighty  shares  in  the  South  Stafford 
Railway,  purchaised  by  theiA  for  the  plaintiff^ 
and  a  further  sum  of  41/.  5s.  paid  by  the 
defendants  for  deposits  on  thirty  shares  in 
the  Tean  and  Dove  Railway,  purchased  by 
th^m  for  the  plaintiff. 

Upon  looking  at  the  accouats  between 
the  parties,  as  stated  in  the  case,  it  seema 
to. us  to  be  clear*  that  tbe  defendants  are 
entitled  to  set  off  the  200/.  paid  by  them 
for  deposits  upon  the  eighty  shares  in  the 
South  Staffordshire  Railway,  as  the  plain* 
tiff  has  actually  had  the  full  benefit  of  that 
payment  allowed  to  him  in  account^  though 
the  defehdants  have,  by  mistake,  omitted  to 
charge  him  with  it  on  the  debit  side  of  the 
account. 

.  In  the  account  sent  by  the  defendants  to 
the  plaintiff,  of  die  2nd  of  October  1845^ 
they  charge  him  with  3601.  as  tlie  purchase* 
money  for  the  eighty  South  Stafford  aharea, 
at  4/.  10s.  a  share,  omitting  to  charge  him 
with  2/.  10s.  per  share  more,  which  they  had 
paid  for  deposit;  but  in  the  subsequent 
account  of  tbe  13th  of  October  1845,  they 
give  him  credit  for  500/.,  as  the  produce  o^ 
ike  same  shares  which  they  sold  for  the 
plaintiff  at  7/.  a  share,  which  included  the 
2/.  lOs.  per  share  paid  by  them  for  deposit, 
beyond  the  premium  of  4/.  10^.  per  share. 
There  is,  therefore,  no  reasonable  ground 
for  contending  that  the  defendants  are  not 
entitled  to  set  off  that  200/. 

(13)  2  B.  &  C.  821  ;  8.C.  2  Law  J.  Rep.  K.B. 
174. 
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The  right  to  set  off  the  41 Z.  5«.  on  ac- 
count of  the  Tean  and  Dove  shares  is  not 
quite  so  clear.  Those  shares  were  pur- 
chased hy  the  defendants  for  the  plaintiff, 
on  the  30th  of  August  1845,  at  21.  S»,  6d. 
per  share;  and  the  bought  note  was  sent  to 
the  plaintiff  with  that  sum  as  the  price. 
The  2  J.  8#.  6i.  was  only  the  premium  per 
share,  no  deposit  being  then  paid,  as  the 
scrip  was  not  issued.  The  shares  were 
bought  for  the  plaintiff  for  the  account  day, 
which  was  the  15  th  of  September,  and  by 
the  custom  of  share-brokers,  if  the  deposit 
was  paid  before  the  account  day,  it  was 
added  to  the  price.  The  plaintiff  was  a 
8hare*broker,  but  dealt  with  the  defendants 
as  a  principal,  and  the  fact  of  his  being 
himself  a  broker  is  no  otherwise  important 
than  as  shewing  he  would  be  cognizant  of 
the  course  of  dealing  in  the  share  market, 
with  respect  to  the  payment  of  deposits  upon 
shares.  As  the  scrip  of  the  Tean  and  Dove 
shares  had  not  come  out  on  the  30th  of 
August,  when  the  purchase  was  made,  it 
must  have  been  clear  to  the  plaintiff  that 
the  deposit  had  not  been  paid  at  that  time, 
and  consequently  was  not  included  in  the 
price  of  2L  Ss.  6d.  per  share.  In  the 
ordinary  course  of  business  the  payment 
made  by  the  defendants  on  account  of  the 
deposits  would  not  appear  as  a  charge  against 
the  plaintiff  until  Uie  19th  of  September, 
when  the  first  account  was  rendeied :  it  is 
not,  however,  charged  to  the  plaintiff  in 
that  account,  nor  in  any  other,  owing  to  a 
mistake;  and  the  question  is,  whether  the 
defendants  are  concluded  by  that  omission 
from  charging  the  plaintiff  with  the  payment 
of  the  deposits,  as  an  item  of  set-off,  because 
he  has  himself  sold  to  other  persons  at  the 
price  paid  for  premium  only,  and  has  at  that 
rate  been  paid  and  settled  with  by  these 
persons. 

The  precise  nature  of  the  dealing  be« 
tween  the  plaintiff  and  his  principals  does 
not  appear  upon  the  case,  nor  is  it  stated  that 
the  scrip  was  ever  transferred  by  the  plain- 
tiff—- for  all  that  appears  it  may  have  been 
a  mere  time  bargain,  and  the  scrip  may  still 
be  in  the  hands  of  the  plaintiff.  If  the  scrip 
was  actually  transferred  by  the  plaintiff,  he 
must  have  known,  or  ought  to  have  known, 
that  the  price  he  paid  was  premium  merely, 
and  could  not  have  included  any  sum  paid 
for  deposit.    In  either  view  of  the  case,  we 


think  that  the  defendants  are  entitled  to 
set  off  the  amount,  which  by  the  course  of 
business  they  were  bound  to  pay,  in  order 
to  procure  the  scrip,  beyond  the  premium, 
and  that  the  omission  to  debit  the  plaintiff 
with  such  payment  in  their  account  does 
not  take  away  their  right.  They  dealt  with 
the  plaintiff  as  the  principal  in  ^e  transac- 
tion, and  are  not  concluded  by  having  by 
mistake  omitted  to  charge  him  with  a  pay- 
ment of  which  he  has  had  the  benefit  by 
the  actual  possession  of  the  scrip,  whidi 
could  only  have  been  obtained  by  the  pay- 
ment in  question.  The  case  of  Sutton  v. 
Tatham,  as  well  as  the  other  cases  cited 
in  the  argument,  are  consistent  with  the 
views  we  take  of  the  case ;  and  our  judg- 
ment, therefore,  is  in  favour  of  the  defen- 
dants. 

Judgment  for  the  drfendanU, 


1848. 

Jan.  25,  26 ; 

Feb. 1. 


THE    aUEEN   V.    THB    ARCH- 
BISHOP   OF  CAMTSRBIiaY, 

til    the    matter    of   dr. 

HAMPDSM.* 


Ecclesiastical  Law — Bishop ,   Confirma- 
iion  of— 25  Hen.  8.  c.  20. 

Under  the  25  Hen.  8.  c,  20.  «.  5,  after  an 
election  of  a  hishop  bp  the  dean  and  chapter 
of  a  cathedral  church  hy  virtne  of  a  conf/S 
d*ilireand  lettersnussivCf  thepersonso  elected 
is  to  be  reputed  and  taken  hy  the  name  of  the 
lord  elected  of  the  see,  and  ihe  King  is  there- 
upon to  issue  letters  patent  to  the  archbishop 
commanding  him  to  confirm  the  said  election^ 
and  to  invest  and  consecrate  Am,  and  if  he 
fail  to  do  so  for  twenty  days  he  is  to  incur 
the  penalties  of  a  praemunire  i^^Heldy  by 
Lord  Denman,  G.J.  and  Erie,  J.,   that  the 
archbishop  acting  merely  ministerially  is 
bound  to  confirm  the  bishop  deet^  and  thai 
he  has  no  authority  to  hear  any  opposition 
advanced  against  the  person  so    elected  ; 
per  Patteson,  J.   and  Coleridge,   J.,   that 
confirmation  is  a  judicial  act^  which   the 
archbishop  is  to  conduct  according  to  the 
principles  of  the  canon  law,  and  that  parties 
opposing  are  entitled  to  appear  in  his  court 
and  enter  their  objections. 

Held  also,  per  Patteson,  J.  and  Coleridge, 

.  *  Dwided  in  Hilary  tsmi. 
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J^tluUike  oppogers  nitf  ^ftavtn^  been  allowed 
k  9fptar  and  he  heard,  there  was  a  deelin^ 
uif  of  jwHsdieUon  by  the  archbishap,  far 
which  a  mandamut  would  He, 

Sir  F.  Kdly  had  obUuned  a  role  calling 
upon  the  Archbishop  of  Canterbury,  and 
\k  Ticar-generaly  to  shew  cause  why  a 
mandamoa  should  not  issue,  commanding 
tbem  or  one  of  them  at  a  court  to  be  there* 
£ne  duly  holden  in  the  cause  or  business 
or  matter  of  the  confirmation  of  the  election 
of  the  Rev.  Renn  Dickson  Hampden,  D.D«, 
to  the  bishopric  of  Hereford,  to  permit  and 
admit  to  appear  in  due  form  of  law  the 
Rer.Richard  Webster  Huntley,  clerk,  M.A. 
in  the  University  of  Oxford,  vicar  of  Alber- 
bory,  in  the  county  of  Salop  and  diocese 
of  Hereford,  the  Rev  John  Jebb,  clerk,  M.  A. 
of  Trinity  College,  Dublin,  rector  of  Peter- 
stow,  in  the  county  and  diocese  of  Hereford 
aforesaid,  and  the  Rev.  W.  F.  Powell,  clerk, 
MA.  of  the  University  of  Cambridge,  per* 
petnal  emate  of  Cirencester,  in  the  county 
c^  Gloucester,  to  oppose  the  confirmation 
of  the  said  election  of  the  said  Dr.  R.  D. 
Hampden,  and  to  hear  and  determine  upon 
sueh  opposition,  and  upon  the  articles,  mat- 
ters, and  process  thereof. 

The  nde  was  obtained  on  the  afiSdavits 
of  tlw  Rev.  W.  F.  Powell,  and  of  R.  E.  A. 
Towosend,  one  of  the  proctors  entitled  to 
practise  in  the  ecclesiastical  courts,  by  which 
it  appeared  that  Dr.  Hampden  was,  on  the 
2Sth  of  December  1847,  elected  by  the  Dean 
and  Chapter  of  the  cathedral  church  of 
Hereford,  to  the  ofiice  or  dignity  of  Bishop 
of  tbe  said  diocese  of  Hereford,  the  same 
heing  thenbefore  vacant,  and  thereupon 
Her  Majesty  issued  her  royal  letters  patent, 
hearing  date  the  5th  of  January  1848,  di- 
rected to  the  Archbishop  of  Canterbury,  as 
follows  :— 

'[  Wetan^  by  the  grace  of  God,  of  the 
United  Kingdom  of  Great  Britain  and  Ire- 
iasd,  &c«  To  the  most  reverend  father  in 
God,  our  ri^t  trusty  and  right  entirely  be- 
loved eoondUor,  William,  by  divine  provi- 
dence Archbishop  of  Canterbury,  &c.,  and 
to  all  other  bishops  herein  concerned,  greet- 
i&g.  Whereas  .the  epiKSopal  see  of  Here- 
ford being  lately  vacant  by  the  translation 
"f  tbe  right  reverend  father  in  God,  Doctor 
Thomas  Musgrave,  late  bishop  thereof,  to 
ihfi  archieiMionnal  ace  of  York,  jipon  the 


humble  petition  of  the  Dean  and  Chapter  of 
our  cathedral  church  of  Hereford,  we  did, 
by  our  letters  patent,  grant  them  our  leave 
and  licence  to  choose  to  themselves  another 
bishop  and  pastor  of  the  said  see,  and  the 
said  Dean  and  Chapter,  by  virtue  of  our 
said  licence  and  leave,  have  chosen  for 
themselves  and  the  said  church  our  trusty 
and  well-beloved  Renn  Dickson  Hampden, 
doctor  in  divinity,  to  be  their  bishop  and 
pastor,  as  by  their  letters,  sealed  with  their 
common  se^  directed  to  us  thereupon,  does 
more  fully  appear.  We,  accepting  of  such 
election,  have  given  our  royal  assent  thereto^ 
and  this  we  signify  unto  you  by  these  pre- 
sents, requiring  and  strictly  commanding 
you,  by  the  faith  and  allegiance  by  which 
you  stand  bound  to  us,  to  confirm  the  said 
election,  and  to  consecrate  the  said  Renn 
Dickson  Hampden,  so  as  aforesaid  chosen 
to  be  bishop  of  the  said  see,  and  to  do, 
perform,  and  execute  with  diligence,  fovour^ 
and  eflfect,  all  the  singular  other  things 
which  belong  to  your  pastoral  office,  accord- 
ing to  the  laws  and  statutes  of  England  in 
this  behalf  made  and  provided.  In  witness 
whereof  we  have  caused  these  our  letters  to 
be  made  patent.  Witness  ourself  at  West- 
minster, this  6th  day  of  January,  in  the 
eleventh  year  of  our  reign.  By  writ  of 
Privy  Seal." 

That  the  said  W.  F.  Powell  and  the  Rev. 
R.  W.  Huntley,  and  the  said  Rev.  J.  Jebb, 
being  of  opinion  and  verily  believing  that 
good  and  valid  objections  existed  to  the 
confirmation  of  the  said  election,  resolved 
to  oppose  the  said  confiifnation,  and  ac- 
cordingly instructed  and  gave  their  several 
proxies  in  due  form  of  law  to  the  said  R.  E. 
A.  Townsend  and  his  partner,  to  appear  on 
their  behalf,  and  oppose  the  said  confirm- 
ation ;  that  in  obedience  to  the  said  letters 
patent,  and  according  to  the  usual  course 
of  proceeding  in  such  cases,  the  said  arch- 
bishop, by  his  vicar-general,  assisted  by  the 
Right  Hon.  Stephen  Lushington,  L.L.D. 
and  Sir  J.  Dodson,  L.L.D,  &c.,  as  assessors 
for  the  purpose  of  proceeding  with  the  mat- 
ter of  the  said  confirmation,  proceeded  in 
the  said  matter,  as  after  mentioned,  on  the 
11th  of  January  1848.  The  diocese  of 
Hereford  is  within  the  province  of  Canter- 
bury, and  the  Court  of  the  vicar-general  for 
the  confirmation  of  bishops  elected  within 
that  province  has  immemorially  been  held 
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at  the  church  of  St.  Malry-*le-Bow,  in  the 
dty  of  London.  A  dtatmn  or  mandate 
against  all  and  ningnlar  oppoaen,  calling 
upon  them  to  appear  and  tender  their 
ohjectiens  at  the  said  court  on  the  11th  of 
January  1 848,  had  been  published  in  the  said 
church  on  the  8th  of  January  1846,  and  a 
copy  affixed  to  the  door  of  the  said  churchy 
according  the  law  and  praetioe  of  the  said 
court.  The  vicar-general  and  the  assessors 
being  assembled  at  Doctors'  Commonsi  the 
proctor  for  the  Dean  and  Chapter  of  Here« 
fbrd  exhibited  a  proxy  under  the  hands  and 
seals  of  the  said  Dean  and  Chapter,  and  pre* 
sented  to  the  said  Dr.  R.  D.  Hampden  a 
certificate  of  his  being  howsoever  elected 
bishop  and  pastor  of  the  said  cathedral 
church  of  Hereford,  and  prayed  him  to  give 
his  consent  to  the  said  election ;  and  there- 
fore Dr.  Hampden  read  the  schedule  of 
consent  and  signed  the  same,  and  the  vicar* 
general  then  adjourned  the  business  to  the 
church  of  St.  Mary-le-Bow. 

After  prayers  had  been  read  in  the  church, 
the  business  of  the  confirmation  of  the 
election  of  Dr.  Hampden  was  comknenced 
by  the  presentation  to  the  vicar-general 
of  the  letters  patent,  which  were  read  e 
whereupon  R.  U,  the  chapter  derk  of  the 
Dean  and  Chapter  of  Hereford,  prayed  the 
vicar-general  to  take  upon  himself  Uie  duty 
of  the  said  confirmation,  and  to  decree  that 
the  same  be  proceeded  in  according  to  the 
form  of  the  said  letters  patent  and  exigency 
of  the  law ;  and  the  vicar-general  having 
assented  thereto,  Dn  Hampden  was  pre* 
sented  to  the  Vicai^general  by  the  said 
R.  U,  who  declared  that  he  judidally  pro* 
duced  Dr.  Hampden  as  Bishop-elect  of 
Hereford,  and  stated  tiiat  as  proctor  for  the 
Dean  and  Chi^^ter  he  exhibited  an  original 
mandate,  togetiier  with  the  certificate  there«- 
upon  indorsed  touching  the  execution  of 
the  said  mandate,  against  all  and  singular 
opposers;  and  prayed  that  such  opposen 
might  be  publicly  called.  The  vicar-general 
thereupon  directed  the  appariteor-general  of 
the  said  court  to  make  proclamation  as 
usual  in  such  cases,  whidi  he  did  in  open 
court  in  the  words  following  :  "  Oyez, 
oyes,  pyez,  all  manner  of  persons  who  shall 
or  will  object  to  the  confirmation  of  the 
Rev.  Renn  Dickson  Hampden,  Doctor  of 
Divinity,  to  be  bishop  and  pastor  of  the 
cathedral  church   of    Hereford,  let  diem 


borne  forward  and  Aiake  their  objections  iA 
doe  form  of  law,  and  they  shall  be  heard." 

Immediately  after  such  prodamation  was 
made,  and   before  any  other  proceedings 
were  taken,  the  deponent,  R.  £.  A.  Town- 
send,  addressed  the  vicar-general,  and  stated 
that  he  appeared  as  proctor  for  the  Revi 
R.  W.  Huntiey,  &c.,  the  Rev.  J.  Jebb, 
&c,  and  the  Rev.   W.   F.   Powell,  &c., 
and  exhibited  proxies  under  thdr  hands 
and  seals,  and  declared  that  he  opposed  the 
confirmation  of  the  election  of  the  said 
Dr.  Hampden  to  the  office  or  dignity  of 
Bishop  of  Hereford.      The  vicar-general 
then  inquired  of  Mr.  Townsend  what  were 
hb  objections;  and  while  Mr.  Townsend 
was  in  the  act  of  produdng  his  objections, 
which  were  in    writing,  in    the  form  of 
a    libel    or    plea,    and    duly    signed    by 
advocates  as  is  usual  in  such  cases,  the 
vicar-geheral  said  to  him«  **  We   are  act- 
ing here  under  a  mandate  from  thie  Crown 
issued  pursuant  to  the  providoas  of  the 
statute  of  25  Hen.  8.  c.  20,  and  we  con- 
ceive ourselves  bound  to  confirm  without 
sufiering  any  oppodtion."     Mr.  Townsend 
then  said,  '*  Right  Worshipful,  I  bring  in  a 
libel,*'  whereupon  the  said  Dr.  Lushington, 
one  of  the  assessors,  sdd,  "  No,  you  will 
not;  you  were  not  permitted  to  appear,  and 
you  know  perfectiy  well,  as  an  eodesiasticd 
practitioner,  that  you  are  not  able  to  bring 
in  a  libel  until  yon  are  permitted  to  appear;" 
and  the  vicar-general  then  wholly  refused 
to  permit  Mr.  Townsend  to  appear  as  pioo- 
lor  for  the  said  opposing  parties  or  any  of 
then),  or  to  exhiiiit  his  proxies,  or  to  pre- 
sent or  bring  in  any  libel  or  plea  or  objec* 
tions  against  the  confirmation  of  the  said 
election,  or  to  do  any  act  whatever  in 
opposition  to  the  confirmation,  although  tiie 
proxies  and  Hbel  were  in  due  form  of  law, 
according  to  the  usage  and  practice  of  the 
said  court,  apd  although  he  then  duly  and 
at  the  proper  time,  according  to  law,  ofiered 
and  proposed  to  appear  aa  proctor  for  the 
said  opposing  parties  in  the  matter  of  the 
said  opposition,  and  to  exhibit  his  aaid  libel. 

Certain  advocates,  who  had  been  instruct'- 
ed  to  appear  on  behalf  of  the  said  opposing 
parties,  then  appeared  accordingly  and  re- 
quired to  be  heard,  whereupon  the  vicar^ 
general  inquired  of  one  of  them  (Dr. 
Addams)  whether  he  wished  to  be  heard 
upon  tbe  question  whether  counael  had  a 
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right  to  be  heArd  or  Bot,  and  Dr.  Addanis 

having  Kfrfied  tltat  he  did,  the  vicar* general 

ejd,  *'  We  eonfine  you  to  that  ;*'  and  Dr. 

Lushington  ako  said,  "  Distinctly  under- 

utaod  to  What  you  are  confined,  namely, 

the  question  whether,  considering  the  statute 

of  Heniy  the  8th,  which  has  been  referred 

to,  yoa  have  a  right  notwithstanding  that 

statute  to  be  heard  at  all."     The  advocates 

were  then  heard  upon  the  question,  whether 

they  were  entitled  to  appear  and  be  heard, 

and  when  they  had  concluded,  the  counsel 

00  behalf  of  Dr.  Hampden  and  of  the  Dean 

and  Chapter  rose,  to  reply ;  but  the  Court 

stopped  him,  and  decided  that  they  could 

not  hear  any  objections  to  the  confirmation 

of  the  said  election,  and  that  they  were  pre« 

eluded  by  the  said  statute  from  allowing 

any  snch  objections  to  be  entertained,  the 

Tiear-general   delivering  his  judgment  to 

the  effect  following,  **  tihat  he  was  of  opin- 

iofl  that  the  Court  was  bound  to  proceed 

ti  the   oonfinnation    of   the   elecdon   of 

Dr.  Hampden  to  the  bishoprick  of  Here- 

&»d  under  the  provisions  of  the  stetnte 

25  lien.  8,  which  clearly  extended  to  the 

present  case,  and  by  whieh,  if  he  should 

commit  or  sufibr  any  let  or  hindrance  to 

^Qcfa  confirmation,  he  should  become  liable 

tA  the  penalties  of  pramunire  ;  that  the  act 

itself  preserifaed  no  mode  of  proceeding  in 

the  p^fbrmanee  of  the  duty  enjoined,  nor 

n^feiied  to  any,  and  that  the  said  Court  was 

hoood  by  the  statute  law  of  the  realm^ 

vhich  afK»ded  it  no  alternative  but  that  of 

confinning  die  election,  which  was  certified 

to  have  been  made  by  the  Dean  and  Chapter 

of  Hereibrd,  or  subject  themselves  to  the 

penalties  of  pr^pmoiifre.    The  assessors  also 

deliTered  dieir  opinions  that  the  opposers, 

their  proctor  or  counsel,  oonld  not  be  allowed 

to  appear  or  be  heard   by  reason  of  the 

(tatote  35  Hen.  8. 

After  this  judgment  had  been  given,  the 
▼icar-general  directed  the  confirmation  to 
^  proceeded  with,  according  to  the  nsual 
^onns ;  wheveupon  the  proctor  of  the  dean 
^  chapter  openly  said  in  the  Court:  **  I 
aeeoae  die  contumacy  of  all  and  singular 
penons  cited,  intimated,  publicly  called,  aUd 
cot  appearing,  and  on  pain  of  such  thehr 
contumacy  ptay  that  they  and  every  of  them 
he  precluded  from  the  means  of  further 
<?posing  against  the  said  election,  the  man«> 
iKT  thereol^  or  the  person  elected*  in  that 


behalf,  and  also  that  it  may  be  decreed  to 
be  proceeded  to  further  acte  in  this  business 
of  confirmation,  the  absence  or  contumacy 
of  the  persons  so  cited,  intimated,  publicly 
called,  and  not  appearing  in  anywise  not* 
withstanding,  and  I  porrect  a  schedule 
which  I  pray  to  be  read." 

The  proctor  then  handed  a  paper  to  the 
vicar-general,  who  then  read  and  signed  it. 
The  proctor  then  said,  "  In  pain  of  the  con- 
tumacy of  all  and  singular  persons  cited, 
intimated,  publicly  called,  and  not  appear- 
ing, I  give  this  summary  pedtion  in  writing 
which  I  pray  to  be  admitted,  and  that  it 
be  decreed  to.be  proceeded  summarily  and 
plainly,  and  that  a  term  be  assigned  to  me 
to  prove  the  same  immediately."  The  vicar* 
general  replied :  '*  We  do  admit  this  your 
summary  pedtion,  so  ilEur  as  the  same  may 
be  by  law  admitted,  and  do  decree  that  it  may 
be  proceeded  summarily  and  plainly,  and 
we  do  assign  you  a  term  to  prove  this  your 
summarypeddon  immediately ;"  whereupon 
the  proctor  said,  **  In  pain  of  the  contamacy 
of  all  and  singular  persons  cited,  intimated, 
and  publicly  called  and  not  appearing,  and 
in  support  of  proof  of  the  matters  contained 
in  my  said  summary  peddon,  I  exhibit  a 
cerdficate  touching  and  concerning  the  elec^ 
don  of  the  aforesaid  Rev.  R.  D.  Hampden^ 
D.D.  to  be  bishop  and  pastor  of  the  said 
cathedral  church  of  Hereford,  made  by  die 
said  dean  and  chapter  of  the  said  church, 
and  issued  under  their  common  seal.  I 
likewise  exhibit  a  public  instrument  of  the 
consent  of  the  said  Dr.  R.  D.  Hampden  to 
the  said  elecdon,  and  Her  Majesty's  letters 
patent  before  read.  And  I  allege  that  all 
and  singular  the  matters  set  forth  in  the  said 
exhibits  respecdvely  were  and  are  true,  and 
so  had  and  done  as  dierein  contained ;  and  I 
pray  all  of  them  to  be  admitted,  and  that  a 
term  may  be  assigned  me  to  hear  sentence 
instantiy." 

The  vicar^geneial  then  said,  "  In  pain  of 
the  contumacy  of  all  and  singular  the  per* 
sons  so  as  aforesaid  cited,  indmated,  publicly 
called  and  not  appearing,  we  do  admit  these 
public  instrumento,  and  do  assign  to  hear 
sentence  instandy."  The  proctor  then  said, 
"  I  pray  ail  and  singular  the  said  opposers 
to  be  again  pubHcly  called."  The  vicar*, 
general  dien  said,  *'  Let  tiie  opposers  beagain 
publicly  called,"  and  the  apparitor* general 
then  made  {uroclamadon  (in  the  same  terms 


256 


COURT  OF  QUEEN'S  BENCH : 


as  before).  After  this  proclamation  the 
proctor  said,.  *'  I  accuse  the  contumacy  of 
all  and  singular  the  persons  so  as  aforesaid 
cited,  intimated,  publicly  called,  and  not 
appearing,  and  I  pray  them  to  be  pro« 
nounced  contumacious,  and  in  pain  of  such' 
contumacy  that  it  be  decreed  to  be  pro* 
ceeded  to  the  pronouncing  your  definitive 
sentence,  and  I  porrect  a  schedule  which  I 
pray  to  be  read." 

The  proceedings  then  terminated  by  Dr. 
Hampden  taking  the  oaths  usual  and  re- 
quired in  such  cases,  and  the  vicar-general 
signed,  promulgated,  and  gave  the  follow- 
ing sentence  in  writing:—-"  In  the  name  of 
God.  Amen. — ^We,  S.  B.  Burnaby,  Doctor 
of  Laws,  vicar-general  and  official  principal 
lawfully  constituted  of  the  most  Reverend 
Father  in  GodyWilliam,  by  divine  Providence 
Lord  Archbishop  of  Canterbury,  &c.,  being 
hereunto   sufficiently  and  lawfully  autho* 
rized,  and  having  heard,  seen,  understood, 
and  discussed  the  merits  and  circumstances 
of  a  certain  business  of  confirmation  of  an 
election  made  and  celebrated  of  the  Rev. 
R.  D.  Hampden,  D.D.,  elected  bishop  and 
pastor  of  the  cathedral  chnrch  of  Hereford, 
which  is  controverted,  and  remains  unde- 
termined before  us  in  judgment,  and  having 
considered  the  whole  process  had  and  done 
in  the  business  of  such  confirmation,  and 
having  observed  all  and  singular  the  matters 
and  things  that  by  law  in  U^is  behalf  ought 
to  be  observed,  we  have  thought  fit,  and 
do  thus  think  fit,  to  proceed  to  the  giving 
our  definitive  sentence  or  final  decree  in 
this    business,  ^  in    manner    following  : — 
IVhereas,  by  the  acts    enacted,  deduced, 
alleged,  propounded,  exhibited,  and  proved 
before  us,  relating  to  such  confirmation, 
we  have  amply  found,  and  do  find,  that  the 
said  election  was  rightly  and  lawfully  made 
and  cdebrated  by  the  Dean  and  Chapter 
of  the  said  cathedral  church  of  Hereford,  of 
the  said  reverend  the  bishop  elect,  a  man 
both  prudent  and  discreet,  deservecUy  laud- 
able for  his  life  and  conversation,  of  a  free 
condition,  bom  in  lawful  wedlock,  of  due 
age,  and  an  ordained  priest,  and  that  there 
neither  was  nor  is  anything  in  the  ecclesi- 
astical laws  that  ought  to  obstruct  or  hinder 
his  being  confirmed  by  our  authority  bishop 
of  the  said  see :  therefore  we,  S.  B.  Burnaby, 
L.L.D.,  the  Judge  aforesaid,  having  weighed 
and  considered  the  premises,  and  with  the 


assistance  of  the  learned  in  the  law,  do,  by 
the  authority  wherewith  we  are  invested, 
confirm  the  aforesaid  election  made  and 
celebrated  of  the  person  of  the  said  Rev.  R. 
D.  Hampden,D.I).  to  the  bishoprick  of  Here- 
ford. And  we  do,  so  fkr  as  in  our  power  and 
by  law  we  may,  supply  all  defects  in  the  said 
election,  if  any  there  happen  to  be.    And 
we  do  commit  unto  the  ssdd  bishop  elected 
and  confirmed  the  care,  government,  and 
administration  of  the  spirituals  of  the  said 
bishoprick  of  Hereford,  and  we  do  pronounce, 
decree,  and  order,  by  this  our  definitive 
sentence  or  final  decree,  which  we  make 
and  publish  in  these  presents,  that  the  said 
bishop  so  elected  or  confirmed,  or  his  lawful 
proctor  for  him,  shall  be  inducted  into  the 
real,  actual,  and  corporal  possession  of  the 
said  bishoprick,  and  of  all  its  rights,  digni* 
ties,  honours,  privileges,  and  appurtenances 
whatsoever,  and  be  installed  and  inthroned 
by  the  Archdeacon  of  Canterbury  or  his 
deputy,  according  to  the  laudable  and  ap- 
proved manner  and   custom  of  the  said 
cathedral  church,  not  being  contrary  to  the 
laws  and  statutes  of  this  realm."   The  vicar- 
general  then  decreed  that  a  public  instru- 
ment and  letters  testimonial  be  made  out 
concerning  the  premises. 

The  affidavits  further  stated,  that  the 
opposition  intended  to  be  made  to  the  con- 
firmation of  Dr.  Hampden  was  founded  on 
two  books  published  by  him,  the  avowed 
object  of  the  first  of  which  was  to  illustrate 
the  injurious  effects  of  dogmatism  in  theo- 
logy :  and  that  in  both  btx>k8,  in  illustration 
of  the  effect  of  dogmatism  in  theology,  it 
was  known,  or  justly  suspected,  tliat  he 
had  spoken  in  derogation  of  many  things 
in  the  Book  of  Common  Prayer,  and  bad 
maintained  doctrines  repugnant  to  the  Thir- 
ty-nine Articles  of  the  Chnrch  of  Bngland, 
especially  those  concerning  £iith  and  doc- 
trine.   That  expressly  by  reason  of  these 
two  books.   Dr.  Hampden  (then    Regius 
Professor  of  Divinity  in  Oxford.)  in  18S6 
incurred  the  censure  of  the  University,  which 
censure  (he  not  having  explained  or  re- 
tracted those  parts  of  his  teaching),  was 
affirmed  in  1842.     That  artides   alleging 
such  unsoundness  of  doctrine  of  Dr.  Hamp- 
den had  been  prepared  and  signed  by  civi- 
lians, ready  to  be  given  in  had  the  parties 
been  permitted  to  appear,  and  which  the 
deponents  were  advised  and  believed,  con- 
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uined  sufficient  grounds  of  opposidon  to 

thecoDfinnationof  Dr.  Hampden. 
Sir  J,  Jervis  (Attorney  General )i  Sir  A 

Dundat  (Solicitor  General),  M.  D.  HiU, 

Dr.  Bafifordf    and    WaddingUm    shewed 

eaiue  against  the  rale.— They  argued  that 

ooDfinnation  was  a  ministerial^ and  not  a 

judicial  act,  and  that  the  archhishop  was 

boand  to  confirm  the  bishop  elected  by  the 

dean  and  chapter  under  the  eongk  d^ilire 

aad  letters  missive  issued  by  the  Crown ;  that 

the  express  object  of  the  25  Hen.  8.  c.  20. 

vts  to  vest  in  the  Sovereign  the  absolute 

powerof  nominating  the  bishops;  and  that 

it  expressly  subjected  the  archbishop  to  a 

frctmunire  if  he  neglected  to  qonfirm  within 

tireaty  days;  that  no  instance  had  occurred 

siBce  the  statute  in  which  opposers  had 

been  held  entitled  to  be  heard  against  the 

confinnation  of  a  bishop  elect;  that  the 

I  £dw.  6.  c.  2.  declaring  these  proceedings 

U)  be  mere  forms,  is  an  exposition  of  the 

meaniiig  of  the  25  Hen.  8.  c.  20;  that  if 

there  is  no  confirmation  the  election  is  still 

to  stand  good  to  all  intents  and  purposes. 

Bat  that,  even  admitting  this  to  be  a  judicial 

act,  the  proper  remedy  was  by  an  appeal 

from  the   archbishop's  court,  and  not  by 

mandamus ;  that  the  vicar-general  had  no 

contentious  jurisdiction,  and  therefore  could 

not  enter  into  this  question. 

SirF.  Kelly f  Dr.  Addanu,  A.  J,  Stephens, 
Peacock  and  Badeley  argued  in  support  of 
the  rule. — They  contended,  that,  under  the 
common  law,  prior  to  the  25  Hen.  8.  c.  20, 
parties  had  a  right  to  come  in  and  oppose 
the  confinnation  of  a  bishop,  and  that  this 
right  was  not  taken  away  by  that  statute ; 
that  the  Crown  never  claimed  more  than 
the  temporal  right  of  appointing,  not  the 
spiritual  power  of  making  a  bishop ;  that 
this  act  was  a  judicial  act,  appertaining  to 
the  arehbishop  as  a  spiritual  Judge,  and  not 
merely  ministerial;  that  consecration  and 
confirmation  were,  by  the  statute,  placed  on 
the  same  footing;  that  consecration  was 
ciearly  ahigfa  judicial  act,  investing  the  Bishop 
•ith  the  foBctions  of  a  spiritual  Judge; 
that  the  25  Hen.  §.  c.  20.  only  subjects  the 
iTchbishop  to  apr^pmantre,  in  case  he  refuses 
to  confirm,  without  some  valid  reason ;  that 
if  the  Archbishop  refused  to  confirm  and 
c^Qsecrate,  no  power  is  given  to  the  Crown 
to  perform  those  acts.  As  to  the  right  to 
ttfne  a  fnamdamuSf  they  argued  that  it  lay  to 
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compel  an  inferior  Court  to  enter  upon  an 
inquiry,  though  it  would  not  prescribe  the 
particular  judgment  to  be  given  by  a  Court 
of  peculiar  jurisdiction ;  that  in  this  case 
there  could  be  no  appeal,  as  there  might 
have  been  if  the  appearance  of  the  opposers 
had  been  allowed,  and  the  articles  pro-> 
pounded  by  them  r^ected ;  that  it  was  no 
answer  that  the  vicar-general  had  no  con- 
tentious jurisdiction,  for  immediately  the 
matter  became  contentious,  it  would  go  to 
the  court  of  audience,  and  be  dedd^  by 
the  archbishop  there  ( 1  )• 

The  Attorney  General  claimed  a  right  to 
be  heard  in  reply,  stating  that  he  appeared 
on  behalf  of  the  Crown,  for  the  purpose  of 
defending  the  prerogative. — He  contended 

(1)  The  following  (amongst  other)  authorities 
were  referred  to  in  the  argument  as  to  the  right  of 
opposing  the  confirmation : — 

Burns's  Eccl.  Law,  vol.  1.  p.  205,  art  14. 
Gibson's  Codex,  vol.  I.  p.  110.  tit.  5.  sect  8; 

▼oL  2.  Appendix  of  Forms,  p.  1828. 
Evans  o.  Ascuithe,  Palm.  472}   8.c  Sir  W. 

Jones,  158. 
Lancelotti  Institutiones  Juris  Canonici,  lib.  i, 

p.  38. 
Ferraris  Bibliotheca  Canonica  Juridica. 
Lyndwode  Provincialia,  p.  218. 
Aylifie  Parerson  Juris,  p.  245. 
Collier's  Ecclesiastical  History,  vol.  2.  p.  745. 
VindicisB  Ecclesie  Anglicane,by  Francis  Mason, 

p.  483,  CanUb.  1748. 
Godwin  de  Prssulibus  Anglis,  Life  of  Bishop 

Montague. 
Oughton  Prolegomena,  vol.  1.  cap.  3. 
SSalk.  71, 'Bishop.' 
Cawdrey's  case,  5  Rep.  7. 
Godolpbin's  Repertorium,  p.  26. 
Watson's  Clergyman's  Law,  p.  215. 
Potter  on  Church  Government,  5th  edit.  p.  405. 

As  to  a  mandamus  lying,— 

The  Bishop  of  St.  David's  v.  Lucy,  1  Ld.  Raym. 

541. 
The  King  v.  the  Justices  of  Middlesex,  4  B.  & 

Aid.  298. 
The  Queen  «.  the  Justices  of  the  West  Riding 

of  Yorkshire,  10  Ad.  &  £L  685. 
The  Queen  v.  the  Justices  of  Carnarvonshire, 

2  Q.B.  325 ;  s.  c.  1 1  Law  J.  Rep.  (n.s.)  M.C.  3. 
The  King  v.  the  Justices  of  Kent,  14  East,  395. 
The  Queen  v.  Gort,  1  Jebb  &  Symes,  388. 
The  Queen  «.  the  Justices  of  Denbighshire, 

9  DowL  P.C.  509 ;  s.  c  10  Law  J.  Rep.  (n.8.) 

M.C.  79. 
The  king  v.  the  Mayor  of  Fowey,  2  B.  &  C.  584. 
The  King  «.  Barker,  3  Burr.  1265. 
The  King  v.  the  Bishop  of  Lincoln,  2  Term 

Rep.  338,  n. 
The  King  v,  the  Bishop  of  Ely,  5  Term  Rep. 

475. 
The  King  v.  Eveiet,  Ca.  temp.  Hardw.,  249. 
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that  bis  certificate  ore  ienns,  that  the  Crown 
was  immediately  interested,  gave  him  that 
right,  and  referred  to  Rowe  v.  BrenUm  (2), 
and  the  practice  in  revenue  cases  in  the 
Court  of  Exchequer. 

iiir  F.  Kelly  having  been  heard  against 
the  right  claimed, — 

The  Court  declined  to  admit  the  absolute 
right  of  the  Attorney  Oeneral  to  a  reply,  con- 
sidering that  they  had  a  generdl  controul 
over  the  proceedings,  and  a  power  to  pre* 
scribe  the  course  they  would  follow  in  each 
particular  case ;  but  they  also  decided  that 
from  the  importance  of  the  present  argument 
it  would  be  convenient  to  allow  the  Attorney 
General  to  reply,  which  he  accordingly  did. 

Cur,  adv.  vulL 

At  the  sittings,  after  the  same  term,  the 
learned  Judges,  being  divided  in  opinion, 
delivered  their  judgments  seriatim, 

Erle,  J. — This  was  an  application  for  a 
mandamus  from  this  Court,  to  be  directed 
to  the  Archbishop  of  Canterbury,  or  his 
vicar-general,  commanding  them  or  one  of 
them,  at  a  court  to  be  therefore  duly  holden 
in  the  business  of  the  confirmation  of  the 
election  of  Dr.  Hampden,  as  Bishop  of 
Hereford,  to  permit  and  admit  certain 
parties  to  appear  in  due  form  of  law  to 
oppose  the  confirmation  of  the  said  election, 
and  to  hear  and  determine  upon  such  oppo- 
sition, and  upon  the  articles,  matters  and 
proofs  thereof. 

The  ground  of  opposition  is  stated  to 
be  the  unsoundness  of  certain  theological 
opinions  entertained  by  the  bishop  elect. 
In  support  of  this  application,  it  is 
stated  that  the  archbishop,  when  confirm- 
ing the  election  in  obedience  to  the  sta- 
tute, is  bound  to  try  judicially  the  validity 
of  the  election,  and  that  persons  have  a  right 
to  come  forward  and  object,  and  that  the 
archbishop  is  to  deliver  his  judgment 
thereon.  They  contend,  further,  that  this 
right  may  be  enforced  by  the  writ  of  man- 
damus. To  this  it  is  answered,  that  the 
statute  of  Henry  the  Eighth  is  in  contra- 
diction of  the  right  claimed.  The  question 
then  depends  upon  the  construction  of  that 
statute,  25  Hen.  8.  c.  20,  which  is  intituled, 
'  An  *adt  for  the  non-payment  of  the  First- 
fruits  to  the  Bishop  of  Rome.'     Under  this 

(2)  SMan.  &Kyl.  133;  s.c.6  Law  J.Kep.  K.B. 
137. 


act,  it  appears  that  the  power  of  nominating 
bishops  is  given  to  the  king,  and  that  the 
archbishop  has  no  authority  to  judge  whe- 
ther the  king  has  properly  exercised  that 
power.    On  the  contrary,  the  archbishop  is 
made  liable  to  the  penalties  of  pramunire 
if  he  shall  not,  within  twenty  days,  confirm, 
invest,  and  consecrate  the  bishop,  whose 
election  or  nomination  has  been  signified 
to  him  by  the  king's  letters  patent    In 
the  argument  on  this  case  it  was  not  con- 
tended that  the  archbishop  was  empowered 
to  sit  and  judge  of  tbe  king's  nomination. 
When  the  bishop  has  been  elected  by  the 
dean  and  chapter,  the  king  is  to  signify 
that  election  by  his  letters  patent,  and  to 
require  the  archbishop  to  confirm  it    This 
brings  us  to  the  question,  whether  or  not 
the  word   "confirm"  is  to  be  taken  as 
meaning  that  the  archbishop  is  to  try  the 
qualification  of  the  person  elected.    Ac- 
cording to  the  general  rule,  the  words  of 
the  statute  are  to  be  construed  in  the  ordi- 
nary sense  in  all  its  parts.     From  this  it 
follows,  that  the  command  to  confirm  does 
not  involve  any  authority  to  judge  of  the 
fitness  of  the  person  elected.  It  is  provided 
by  the  5th  section,  that  the  election  by  the 
dean  and  chapter  "  shall  be  good  and  effec- 
tual to  all  intents;"  and  the  command  to 
confirm  follows  immediately  upon  this,  and 
is  in  harmony  with  it     But  an  election 
cannot  be  good  and  efiectual  to  all  intents, 
if  it  is  to  be  voidable  by  the  archbishop.  It 
then  says  that,  upon  being  elected  by  the 
dean  and  chapter,  the  person  so  elected 
**  shall  be  reputed  and  token  by  the  name  of 
the  lord  elected  of  the  said  dignity  and 
ofi9ce,"  which  is  incompatible  with  his  being 
liable  to  be  declared  disqualified   by  the 
archbishop.     He  is  then  to  take  the  oath  of 
fealty  to  the  king,  who  is  thereupon  to  issue 
his  letters  patent  to  the  archbishop,  "com- 
manding him  to  confirm  the  said  election, 
and  to  invest  and  consecrate  him,"  within 
twenty  days.     This  is  inconsistent  with  its 
being  the  duty  of  the  archbishop  to  invite 
and  receive  objections,  and  to  decide  whe- 
ther or  not  they  are  weQ  founded.     I  am 
of  opinion  that  the  stetute  does  not  impose 
the  duty  or  give  the  right  alleged  to  the 
archbishop.  It  is  said,  that  the  word  *' con- 
firm," in  reference  to  bishops,  has  a  tech- 
nical sense  in  the  canon  law,  and  includes 
an  examination  into  the  qualifications  of 
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tbc  persons  elected ;  that  this  power  was 
exercised  thionghout  the  whole  christian 
world  down   to   the   time  of   Henry  the 
Eifl^th,  and  that  the  legislature  intended 
the  word  to  be  taken  in  that  sense.     In 
sapport  of  this  view,  various  passages  were 
cited  from  the  canon  law,  and  the  form  of 
citing  opposers  at  confirmations,  and  the 
aiivantage  of  giving  this  power  to  the  arch> 
bishop  and  people,  were  much  relied  on. 
But  these  grounds  are  untenable.  In  the  first 
place,  the  reception  of  evidence  of  extrinsic 
facts,  with  a  view  to  alter  the  received  mean- 
log  of  known  words,  is  not  to  be  permitted ; 
it  would  be  doing  violence  to  the  statute, 
if  oot  illegal.     But,  in  the  next  place,  it 
does  not  appear  to  me  that  the  alleged 
practice  has  been  proved.     The  preamble 
of  the  25  Hen.  8.  begins  with  a  recital  of  the 
23  Hen.  8,  from  which  it  appears  that  nomi« 
mdons  and  presentations  of  bishops  by  the 
king  to  the  pope  were  often  delayed,  and 
tiiat  bishops,  in  case  of  such  delay,  were  in 
fiitare  to  be  consecrated  and  invested  by 
my  two  bishops  whom  the  king  should 
ippoint  for  that  purpose,  "  in  like  manner 
a&  divers  archbishops  and  bishops  have  been 
heretofore  in  ancient  time,  by  sundry  the 
mg*s  moat  royal  progenitors,  made,  con- 
secrated, and  Invested  within  this  realm." 
Tkis  preamble  spteks  of  the  consecration 
asd  investment,  but  not  of  the  confirmation 
of  bidiops.     It  asserts  the  former  practice 
cf  the  kings  of  England,  agreeably  with 
the  opinion  that  bishopricks  were  donative 
ttfider  the  Saxon  and  some  of  the  Norman 
^iags ;  afterwards,  by  the  charter  of  King 
^"QD,  the  election  was  in  the  dean  and 
•bpter,  flobjeet  to  the  approbation  of  the 
Crown,  but  the  archbishop  Confirmed  the 
.Iccdon,  which  power  was  usurped  by  the 
^^pe,  and  continued,  except  when  the  see 
:'  Rome  was  powerless,  down  to  the  statute 
'-"'  Henry  the  Eighth.     It  is  also  necessary 
^•j  ask,  what  foundation  in  fact  is  there 
r  the  aaaertion,  that  the  legislature  re* 
'^rred  to    that    part    of   the  canon    law 
•rhkh  haa    been  cited?     That   law  was 
^tttinent  to  contested  elections,  by  large 
Mjoibers,  but  not  to  a  nomination  by  the 
ng.     Besides,  the  foreign  canon  law  has 
'  binding  effect  in  England;    and  there 
>  1  statote  of  Henry  the  Eighth  which 
twites  that  a  commission  of   thirty- two 
.arsons  had  been  appointed  to  revise  the 


canon  law,  and  it  enacted  that,  until  they 
should  have   completed  their   task,  such 
canons  only  should  be  in  force  as  were 
not  contrariant  to  the  laws  and  customs 
of  the  realm.     It  is  impossible,  then,  that 
the  parliament,  which  so  regarded  the  ca- 
non law,  should  use  the  word  "confirm" 
in  this  statute,  not  in  its  common  sense, 
but  in  a  sense  limited  by  the  -canon  law. 
The  proclamation  made  at  the  time  of  the 
confirmation  was  next  pressed  upon  us  as 
favourable  to  the  suggested  construction. 
But  this  proceeding  can  be  of  no  avail 
against  the  statute.     By  the  statute,  the 
election  of  a  bishop  is  rendered  a  mere  form, 
and  so  is  the  confirmation ;  for  it  declares 
every  such  election  to  be  good  and  effectual 
to  adl  intents.     We  here  see,  indeed,  the 
form  and  vestiges  of  rights   which  have 
ceased,  forms  whicl^  have  been  preserved 
but  with  a  view  to  colour  the  changes  which 
have  been  introduced.     If  these  had  not 
been  preserved  as  mere  forms,  the  right  of 
opposing  would  have  been  asserted  in  some 
instance  since  the  date  of  the  statute.     But 
no  such  instance  has  been  produced.  There 
has  been  no  examination  of  opposers.     An 
attempt  was  made  in  the  case  of  Bishop 
Montague,  which  was  evaded  without  any 
decision.  -  If  the  evidence  of  the  existence 
of  the  practice  fails,  so  does  the  opinion  of 
writers  of  authority  that  the  right  existed. 
The  opinions  of  aU  the  text  writers,  from 
Lord  Coke  downwards,  are  of  positive  force 
against  it.     The  importance  of  this  right 
was  urged  upon  us,  as  tending  to  confirm 
the  stability  of  the  Established   Church. 
But  if  there  are  advantages   on  the  one 
side,  so  there  are  evils  also,  and  a  practised 
mind  will  be  able  to  balance  the  w^ht 
of  the  arguments.     This  question,  how- 
ever, is  unsuitable  to  the  ofilce  of  a  Judge, 
whose  duty  is  only  to  declare  what  the 
law  is.     Another  point  urged  was,  that 
the  sole  purpose  of  the  legislature  was  to 
put  an  end  to  the  interference  of  the  see 
/of  Rome  with  the  English  church.     But  I 
think  the  intention  of  the  statute,  as  ex* 
pressed,  was  to  prohibit  the  interference  of 
the  see  of  Rome,  and  at  the  same  time  to 
lay  dovra  the  manner  of  consecrating  the 
bishops  of  the  church  so  separated  from  the 
see  of  Rome.  Efiect  must  be  given  to  every 
part  of  the  statute,  and  I  think  the  statute 
not  only  destroys  the  Pope's  usurpation, 
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but  declares  the  rights  of  the  king,  and  was 
intended  to  put  an  end  to  all  contests  be- 
tween the  Crown  and  the  ecclesiastical  au- 
thorities. I  am  of  opinion  that  the  supposed 
right  does  not  exist ;  and,  therefore,  that  the 
rule  must  be  discharged. 

Coleridge,  J. — I  regret  that  I  am  called 
upon  to  deHver  my  opinion  on  this  rule  at 
so  short  an  interval,  after  an  argument  of 
such  great  learning  and  ability,  and   the 
more  so,  as  I  am  compelled  to  differ  from 
my  Lord  and  my  Brother  Erie.    The  ques- 
tion, narrow  as  it  may  be   simply  pro- 
pounded, has  been  argued  upon  grounds  at 
once  so  large,  various,  and  wide,  and  mount- 
ing up  to  such  remote  antiquity,  that  it  is 
scarcely  possible  to  have  any  strong  con- 
fidence in  deciding  upon  them.   It  is,  how- 
ever, consolatory  to  me  to  know  that  any 
error  in  my  judgment  will  not  be  fatal.     I 
am  not  insensible  to  the  fact,  that  some 
public  inconvenience  may  be  attached  to 
the  agitation  of  a  question  duch  as  the  one 
now  before  us,   though  I  believe  it  has 
been    somewhat    exaggerated.      But    the 
inconvenience  is  not  all  on  one  side,  and 
I  am  unwilling  to  take  any  course  which 
might  do  a  final  injustice.     Regarding  the 
question  merely  as  one  of  law,  I  rest  my 
judgment  on  this  narrow  ground,  that  the 
applicants  have  laid   such  grounds  before 
the  Court  as  entitle  them  to  a  mandamus, 
in  order  that  it  may  be  demurred  to,  or  met 
by  a  return.     My  opinion  is,  that  this  was 
an  inferior  court  with  a  question  before  it 
for  decision,  with  parties  lawfully  summoned 
to  appear,  and  having  sufficient  interest  in 
the  matter  to  entitle  them  to  be  heard.     If 
this  be  true,  it  is  within  the  province  of  this 
Court  to  compel  the  inferior  court  to  allow 
those  parties  to  appear,  and  to  hear  their 
allegations.     It  is  no  answer  to  say,  that 
the  court  is  an   ecclesiastical  court;   for 
the  ecclesiastical  courts  are  not  withdrawn 
from  the  contronl  of  writs  of  mandamus  or 
prohibition.    We  cannot,  indeed,  divert  the 
course  of  their  proceeding,  nor  review  their 
decisions  by  way  of  appeaJ.    But  we  compel 
them  to  address  themselves  to  the  dischaige 
of  their  duty,  and  restrain  them  when  they 
shew  that  they  are  about  to  exceed  their 
jurisdiction.   This  stands  upon  the  plainest 
principle.     The  case  of  The  King  v.  St, 
Peter's,  Thelford  (3),  is  often  cited  on  the 
(3)  5  Tenn  Rep.  364. 


Other  side ;  but  the  Court  there  said,  that 
the  question  of  church-rates  was  a  matter  of 
ecclesiastical  jurisdiction,  and  there  was  no 
ground  laid  for  the  interference  of  this  Court ; 
but  here  the  objection  is,  that  the  Court 
has  heard  one  side,  and  refused  to  hear 
the  other.     I  found  my  opinion  on  that 
expressed  by  Holroyd,  J.,  in  the  case  of 
The  King  v.  the  Justices  of  Camarton- 
shire  (4),    though  without  that  authority 
I    should    have    felt    no  difficulty  upon 
this  point,  for  this  case  is  to  be  deoded  by 
principle  rather  than  by  precedent.     It  was 
said,  that  the  party  might  appeal  from  the 
decision  of  the  Court  below,  but  there  can 
be  no  appeal,  for  there  has  been  no  decision ; 
the  parties  have  not  been  heard.     Now, 
though  this  Court  will  not  interfere  with 
the  rules  of  the  court  below,  it  will  interfere 
so  far  as  to  enable  the  parties  to  state  their 
case.     It  was  said  that  the  parties  had 
not  sufficient  interest  to  entitie  them  to  be 
heard.     But  I  think  they  have.     They  are 
all  involved  in  the  main  question.     If  the 
confirmation  was  all  a  shadow,   no  one 
could  have  any  interest;  but,  on  the  other 
supposition,  two  of  them,  as  incumbents  in 
the  diocese,  have  a  deep  interest  in  the 
faith  and  doctrines  of  their  biafaop.     We 
have  determined  that  the    mere  interest 
which  a  man  has,  as  an  inhabitant  of  a 
borough,  is  sufficient  to  enable   him    to 
become  a  relator  in  a  quo  warranto  on  the 
election  of  a  mayor  or  member  of  a  town 
council.  I   come  now  to    the    statute  of 
Henry  the  Eighth;  and   here  our  object 
is  to  ascertain,  not  what  Henrji:  the  Eighth 
intended,   but  what  was  intended   by  the 
legislature.     It  is  not  quid  PolrnH  Rex^  but 
quid  dixit  ParUamentum^  into  which  lawyers 
are  to  inquire.      The  5th  section   of  the 
statute  enacts,  that  the  King  ^all  sigBify 
the  election  of  the  bishop  elect  to  the  arch- 
bishop of  the  province,  and  reqtdre  him  to 
confirm  the  election ;  and  the  question  is, 
what  is  tiie  import  of  tiie  word   ''con- 
firm"?     It  is  said,  on  one /side,  that  the 
duty  and  function  of  the  archbishop  was 
merely  ministerial.     On  the  other  hand, 
it    is    contended    that    confirmation    was 
a  solemn  judicial  act,  and  that  the  arch- 
bishop was  to  perform  that  act  according  to 
the  accustomed  forms.     It  is  obvious,  that 
those  who  take  this  view  take  upon  them- 
(4)  4  B.  &  Aid.  86« 
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selves  a  large  burthen  of  proof.  It  is  neces- 
sary for  the  applicants  to  examine  the  whole 
d  the  statute,  and  into  what  was,  in  point 
of  fiict,  done  at  the  time  of  and  since  its 
passing.  But  it  must  be  borne  in  mind 
that  usage  cannot  contradict  it,  nor  can 
disuse  render  it  obsolete.  The  examination 
of  the  statute  may  be  ranged  under  four 
heads  of  inquiry,  three  of  which  relate  to 
matters  of  fact,  and  the  fourth  to  the  con- 
stroction  of  the  statute.  Without  entering 
into  them  at  length,  my  opinion  is,  that 
upon  each  and  all  such  a  case  is  made  out 
that  we  ought  to  let  this  writ  go,  and  by 
the  practice  of  this  court  we  do  not  require, 
before  granting  this  writ,  absolute  certainty 
either  in  hct  or  law ;  but  if  the  matter  of 
fact  be  made  probable,  we  leave  it  to  a  jury 
to  decide  the  fsEust,  and  we  allow  the  matters 
o(  law  to  remain  on  the  record,  in  order 
that  our  decision  may  be  reviewed  by  a 
hi^er  tribunal.  If  it  were  a  question  of 
title  which  was  to  go  to  a  jury,  we  should 
not  require  absolute  certainty,  especially 
when  that  title  was  to  be  traced  down,  as 
here,  £rom  remote  ages,  through  contested 
chums  and  foreign  usurpation.  If  we  refuse 
the  rule,  we  prevent  inquiry  ;  we  say  there 
is  nothing  to  inquire  into,  or  that  the  matter 
is  unimportant  Whereas,  if  we  grant  it, 
all  we  do  is  to  say  that  enough  has  been 
done  to  shew  that  it  is  a  case  which  deserves 
further  inquiry. 

Now,  the  case  on  the  part  of  the  appli- 
cants is»  that  there  were  four  great  general 
councils  held,  whose  authority  is  recognised 
in  matters  of  doctrine  by  the  statute  of  Eliza- 
beth ;  and  that  of  these  four  councils,  two, 
viz.,  those  of  Nice  and  Chalcedon,  say  that 
no  bishop  can  be  confirmed  prater  vo/un- 
taiem  neintpoliSani.  Both  of  these  councils 
wexe  called  by  imperial  authority,  and  after 
the  temporal  rulers  had  asserted  their  power 
in  the  church;  and  yet  it  was  by  them 
dedared  that  the  confirmation  by  ike  me- 
tropolitan was  necessary  to  complete  the 
election.  This  fact  is  established  by  a 
huge  body  of  evidence  prior  to  the  rise 
of  the  canon  law.  It  is  not  contended 
that  confirmation  by  the  archbishop  was 
not  required  by  the  canon  law ;  but  it  is 
contended  that  this  law  |vas  not  admitted 
into  England.  The  canon  law  obtained  its 
binding  authority  in  this  country  by  custom, 
and  was  subject  to  the  statute  law.     But, 


as  a  general  rule,  our  ecclesiastical  courts 
governed  themselves  by  the  canon  law,  which 
was  the  law  of  thatcadiolic  church  of  which 
this  country  was  a  part.  In  Lyndwode  and 
John  de  Aihon  we  have  the  expositors  of 
our  national  canon  law.  The  provision  in 
the  19  Hen.  8,  towards  the  end,  refers  to 
the  preamble  of  the  act,  which  does  not 
speak  of  the  canon  law,  but  of  the  provin- 
cial constitutions  which  had  been  made  in 
this  country,  among  which  are  the  constitu- 
tions of  Othobon,  referred  to  in  Gibson.  It 
is  clear  that  what  had  been  decreed  by 
councils  had  been  adopted  by  the  canon 
law,  and  it  is  necessary  to  shew  that  that 
law  had  not  been  adopted  in  this  coimtry. 
By  that  law  confirmation  was  a  judicial 
proceeding,  in  which  the  process  of  the 
election  and  the  person  of  Uie  elected,  his 
life,  morals,  and  learning,  &c.  were  examin- 
ed, and  the  result  was  not  unfirequently 
unfavourable  to  the  person  elected.  I  do 
not  remember  an  instance  which  goes  to  shew 
that  the  persona  elecii  meant  merely  tlie 
identity  of  the  party.  The  practice  of 
provisions  and  the  appellate  jurisdiction  of 
Rome  interfered  with  the  power  of  the 
metropolitan ;  but  after  making  all  deduc- 
tions on  this  account,  it  is  proved,  1  think, 
(hat  the  power  of  confirmation  was  in  the 
metropolitan.  In  Warion's  Anglia  Sacra^ 
which  is  not  a  modem  work,  but  a  collec- 
tion of  ancient  and  contemporary  writings, 
there  are  numerous  instances  of  the  exercise 
of  this  power  from  the  year  1277,  in  the 
reign  of  Edward  I.  down  to  the  year  1416, 
the  third  of  Henry  V. — [Here  the  learned 
Judge  referred  to  several  cases  of  the  kind 
which  had  been  cited  by  Mr.  Badeley,  in  the 
argument.] — ^We  come  now  to  the  statute  of 
Henry  the  Eighth,  and  we  have  to  see  how 
it  has  dealt  with  confirmation.  One  object 
of  the  statute  was  to  put  on  a  clear  founda- 
tion the  right  of  the  Crown  to  the  appoint- 
ment of  bishops,  the  exercise  of  that  right 
having  been  interfered  with  by  provisions. 
That  right  was  founded  on  the  right  of  pa- 
tronage ;  bishopricks  were  donative  because 
the  King  had  founded  them.  The  second  ob- 
ject was  to  prevent  all  interference  of  Rome 
in  the  making  and  confinnation  of  bishops. 
For  the  first  object  it  was  not  thought 
necessary  to  alter  the  original  mode  of 
election,  but  that  chain  was  preserved  which 
bound  our  church  with  the  great  christian 
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communion.  But  it  was  preaerved  in  form 
only,  for  the  power  of  election  was  virtually 
taken  away  by  the  letters  missive.  If  the 
dean  and  chapter  proceeded  according  to 
the  letters  missive,  there  would  be  nothing 
new,  and  confirmation  would  go  on  as 
usual.  There  is  not  a  word  in  the  statute 
to  derogate  from  the  power  of  the  metropo- 
litan, but  it  was  rather  increased  by  the 
removal  of  the  interference  of  the  Pope. 
Here,  then,  are  two  parties,  the  dean  and 
chapter  and  the  archbishop.  If  the  former 
refuse  to  elect,  a  provision  is  made  by  which 
the  king  may  nominate  a  bishop ;  but  if 
the  archbishop  refuse  to  confirm,  there  is  no 
provision  in  the  statute  by  which  the  con« 
firmation  may  be  performed  by  any  other.*— 
[The  learned  Judge  here  read  and  com- 
mented upon  the  third  and  fourth  sections  of 
the  statute.] — The  silence  of  the  act  on  the 
subject  of  qualification  arises  from  the  fact 
that  it.  was  passed  alio  intuitu.  When  a 
bishop  is  nominated  by  the  Crown,  the 
archbbhop  is  required,  by  the  fifth  section, 
with  all  speed  and  celerity  to  invest  and 
consecrate  the  patentee,  and  to  give  and  use 
to  him  pall  and  all  other  benedictions,  cere- 
monies, and  things  necessary  for  the  same. 
And  when  the  bishop  has  been  elected  by 
the  dean  and  chapter,  and  Uiat  election 
has  been  signified  to  the  archbishop,  he  is 
required  to  confirm  the  said  election,  and  to 
invest  and  consecrate  the  pezaon  so  elected; 
but  it  is  not  said  that  he  is  to  do  so 
'*  with  all  speed  and  celerity."  Great  reli- 
ance has  been  placed  on  the  words  that  the 
election  of  the  bishop  by  the  dean  and 
chapter  shall  "  stand  good  and  effectual  to 
all  intents,"  and  that  the  bishop  so  elected 
"  shall  be  reputed  and  taken  by  the  name 
of  lord  elected  of  the  said  dignity." 
These  expressions  have,  no  doubt,  great 
weight;  but  the  question  turns  on  the 
meaning  of  the  word  "  confirm."  The  arch- 
bishop is  to  confirm  and  consecrate,  but  no 
direction  is  given  him  as  to  how  he  is  to 
confirm.  When  the  statute  was  passed,  the 
functions  of  the  archbishop  as  to  confirma- 
tion were  the  same  as  before  the  act.  If  his 
duties  were  ministerial  before,so  are  they  now. 
If  before  the  statute  he  was  bound  toexamine 
at  confirmation,  so  is  he  now,  for  it  would 
require  very  strong  words  to  deprive  him  of 
that  right.  If  the  construction  which  has 
been   contended  for   against  the  rule  be 


correct,  the  archbishop  would  be  bound  to 
confirm  any  one  who  might  be  elected, 
whether  he  were  a  heretic,  infidel,  bad  iiver,^ 
and  disqualified  by  age  or  want  of  orders. 
I  think  it  was  said,  in  the  course  of  the 
argument,  that  if  consecration  could  not  be 
separated  from  confirmation  great  difficulty 
would  be  felt.  But  I  think  they  cannot  be 
separated.  Reading  the  ofiice  for  consecra- 
tion, either  as  it  stands  now,  or  as  it  stood 
in  the  time  of  Henry  the  Eighth,  it  is  im- 
possible to  suppose  that  the  archbishop 
acts  merely  ministerially.  The  7th  section 
of  the  statute  25  Hen.  8.  contains  penal 
clauses,  and  provides  for  three  classes  of 
offences.  The  first  is,  where  the  electors 
refuse  to  elect ;  the  second,  where  the  arch- 
bishop refuses  to  confirm,  invest,  and  con- 
seerate ;  and  the  third,  where  any  persons 
admit,  maintain,  or  allow  anything  oontrary 
to  the  due  execution  of  the  act.  In  the  first 
two  cases  a  time  is  fixed.  Confirmatioa 
may  in  general  be  expected  to  be  finished 
within  twenty  days,  and  twenty  days  would 
be  sufficient  to  ascertain  whether  the  con- 
firmation was  wilfully  delayed.  But  if  the 
statute  enjoined  the  archbishop  to  do  a 
judicial  act,  and  he  prosecuted  it  without 
delay,  that  would  be  an  answer  to  an  indict- 
ment. The  statute,  though  severe  in  the 
measure  of  its  penalties,  is  not  so  in  refe- 
rence to  the  scale  of  punishments  in  the  age 
in  which  it  passed ;  for  the  same  penalties, 
even'  in  the  last  century,  were  awarded  to 
those  who  were  mixed  up  with  the  finuds 
connected  with  the  South  Sea  bubbles.  But 
I  cannot  believe  that  a  statute  which,  though 
with  a  rough  hand,  freed  us  from  the  vexa- 
tious interference  of  Rome,  at  the  same  time 
intended  that  we  should  wear  a  yoke  upon 
our  necks,  and  that  our  archbishops  should 
be  liable  to  these  penalties  if  in  the  discharge 
of  a  most  solemn  duty  they  refused  to  con- 
firm the  election  of  a  bishop  who  might  be 
disqualified  for  that  sacred  ofiice.  It  has 
been  said,  that  in  Ireland  and  the  colonies 
the  Crown  exercises  this  power  of  nomina- 
tion without  confirmation ;  but  it  is  obvious 
that  the  revival  in  Ireland  of  the  statute  of 
Edward  the  Sixth,  which  had  rendered  con- 
firmation unnecessary,  and  its  non-revival 
in  this  country,  sl^ew  that  we  have  the  same 
forms  as  existed  before  the  Reformation 
and  from  early  ages.  The  archbishop  is  not 
the  only  person  concerned,  for  the  bishop 
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elect  has  also  an  interest,  of  which  the  canon 

law  takes  notice,  otherwise  he  could  not 

have  appealed  to  the  Coart  of  Rome.    The 

forms  established  by  usage  become  binding, 

and  aU  lawyers  know  that  it  is  by  forms 

that  rights  become  substantially  protected. 

For  more  than  three  hundred  years  these 

fimns  haYe  taken  a  judicial  shape  in  open 

eoart ;  and,  according  to  that  course  of  pro* 

eeediog,  the  archbishop  is  bound  now  to 

proceed.    It  has  been  urged  that  there  has 

beeo  a  total  absence  of  the  exercise  of  this 

light  since  the  Reformation ;  but  that  has 

not  been  made  out  in  a  satisfactory  manner* 

Considering  all  the  circumstances  which  are 

to  be  taken  into  account,  it  seems  to  me 

that  this  rale  ought  to  be  made  absolute. 

Pattison,  J.— I  do  not  propose  to  enter 
into  an  explanation  of  the  canon  law,  or 
the  general  canons  of  the  christian  church 
on  the  subject  of  confirmation.  They,  how« 
erer,  establish  satisfactorily  that  in  all  chris** 
tiio  countries,  in  England  and  wherever 
fabhops  were  elected,  whether  by  the  people, 
the  clergy  and  people,  by  the  clergy,  by 
chapters,  or  by  convents,  such  election 
required  to  be  confirmed,  in  order  to  be 
perfect ;  and  that  confirmation  was  an  act 
of  ecelesiastical  supremacy,  and  was  a  judi-^ 
eial  and  not  a  ministerial  act,  that  it  required 
examination  into  the  process  of  the  elec- 
tion, and  the  qualification  of  the  person 
elected,  and  cannot  properly  be  said  to  be 
a  part  of  tbe  election.  Confirmation  was 
obirioQsly  neoeaaary  in  popular  elections ; 
and  when  elections  were  confined  to  smaller 
bodies,  there  was  still  danger  that  improper 
peraoQs  might  be  introduced  into  the  office 
of  bishops.  All  christian  people  were  there- 
fore  interested,  and  therefore  all  persons 
vere  cited  generally,  and  in  some  cases 
tptcially,  to  come  and  state  their  objections 
igainsttlie  persons  elected.  Such  citation  was 
practtaed  in  this  country  before  the  passing 
f'f  the  statote  of  Henry  the  Eighth,  and  has 
cootinued  in  use  up  to  this  time.  Whether 
it  was  introduced  from  the  canon  law,  and 
whether  the  canon  law  was  adopted,  in  whole 
or  in  part,  I  will  not  now  inqiure.  It  is  suffi- 
cient for  the  construction  of  the  statute  of 
Henry  the  Eighth,  that  before  and  at  the  time 
<^f  the  passing  of  that  act  the  election  of 
bishops  required  to  be  confirmed  by  a  supe- 
rior, whether  pope  or  metropolitan;  and 
^^  all  persons  were  cited  to  come  forward 


and  make  their  objections.  Several  in- 
stances of  archbishops  refusing  to  confirm 
were  cited  from  Warton's  Anglia  Sacra, 
in  which  the  objections  were  made  not  to 
the  identity,  but  to  the  qualifications  of  the 
party  elected,  and  in  which  the  elections 
were  annulled.  They  were  all  previous  to 
the  statute  of  Henry  the  Eighth.  The  elec- 
tions were  real  and  free  elections,  upon  the 
receipt  of  the  congS  d^elire  from  the  Crown, 
which  did  not  state  who  was  to  be  elected. 
It  is  said  that  the  Crown  recommended,  but 
there  was  no  power  in  the  Crown  to  compel 
the  election  of  any  particular  person ;  nor 
was  there  any  legislative  enactment  on  the 
subject,  so  that  the  power  of  confirmation 
did  not  trench  upon  the  authority  of  the 
Crown.  The  authorities  from  the  Year 
Books  cited  in  Evans  v.  AscuUhe  shew  that 
confirmation  was  a  necessary  act,  and  that 
confirmation  might  be  refused  and  the 
election  made  void.  It  is.  established  by 
the  authorities,  that  when  the  25  Hen.  8. 
was  passed,  confirmation  was  a  judicial 
act :  what  then  are  the  provisions  of  that 
statute?  The  23  Hen.  8.  provided,  that 
if  any  person  elected  to  any  see  should  be 
delayed  or  should  be  denied  confirmation 
by  the  Bishop  of  Rome,  any  such  person 
^as  to  be  consecrated  in  England  by  the 
archbishop  of  the  province.  But  nothing  is 
there  said  of  the  manner  and  form  of  carry- 
ing the  confirmation  into  efiect,  nor  of  the 
election  of  bishops.  Then  follows  the  25 
Hen.  8.  c.  20,  which,  in  the  3rd  section 
enacts  [the  learned  Judge  read  this  sec- 
tion]. Then  the  4th  section  enacts,  '*  that 
the  king  may  grant  his  licence,  under  the 
Great  Seal,  to  the  dean  and  chapter  to 
proceed  to  the  election  of  a  bishop,  with 
a  letter  missive  containing  the  name  of 
the  person,  whom  they  shall  elect  and 
choose;  and  that  the  dean  and  chapter 
shall  choose  the  person  so  named,  and  none 
other"  Here  is  an  entirely  new  matter,  for 
though  there  was  a  letter  missive  before  by 
recommendation,  it  was  a  mere  request,  and 
the  chapter  could  not  be  compelled  to 
obey."  The  efiect  of  the  words  **  and  none 
other"  is  to  destroy  the  freedom  of  election 
altogether.  The  repealed  statute  of  Edward 
the  Sixth  describes  these  elections  to  be 
"  in  very  deed  no  elections,  but  only  by  a 
writ  of  conge  d'elire  have  colours,  shadows, 
pretences  of  elections,  serving  nevertheless 
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upon  this  subject,  and  the  delay  which  may 
be  interposed,  but  that  is  not  a  sufficient 
reason  for  refusing  the  writ.  I  hare  not 
alluded  to  the  nature  of  the  objections  to 
be  urged ;  for,  in  my  opinion,  the  mistake 
has  been  in  refusing  to  admit  the  parties  to 
appear  and  state  their  objections,  whatever 
they  might  be.  Upon  these  objections,  the 
archbishop  or  his  vicar-general  is  to  deter-« 
mine,  and  this  Court  will  not  interfere  with 
his  decision.  Upon  the  whole,  I  think  this 
rule  should  be  made  absolute. 

Lord  Dknman,  C.J.—* This  is  an  ap-* 
plication  for  a  mandamus  to  the  Archbishop 
of  Canterbury,  to  hear  certain  parties  in 
opposition  to  the  confirmation  of  ^e  bishop 
elect  of  the  diocese  of  Hereford ;  and  their 
affidavits  state,  in  substance,  diat  a  citadon 
had  been  issued,  requiring  opponents  of  the 
confirmation  of  the  bishop  elect  to  appear 
wi^  any  objections  they  might  have  to  urge ; 
that  they  had  accordingly  appeared  with 
their  objections  in  due  form,  and  that  their 
counsel  had  not  been  permitted  to  do  more 
than  to  argue  in  favour  of  their  right  to  b6 
beard.  The  affidavit  then  states  that  the 
vicar-general  then  proceeded  with  the  con-* 
firmation,  and  declared  that  no  opponents 
had  appeared,  and  that  opponents  were 
contumacious  for  not  appearing.  It  is  also 
fbrther  stated,  that  the  objections  tendered 
were  founded  on  doctrines  contained  in 
certain  books  written  by  the  bishop  elect, 
which,  it  is  alleged,  are  repugnant  to  the 
articles  of  religion ;  and  the  applicants  con- 
tend that  the  confirmation  which  followed 
Was,  by  reason  of  that  reftisal,  null  and 
void.  Various  arguments  have  been  used 
to  shew  that  a  writ  of  mandamus  will  not 
lie  in  the  present  case.  I  have  no  doubt 
that  in  this  case  the  mandamus  sought  for 
ought  not  to  issue ;  and  even  if  I  were  at 
all  in  doubt  on  the  subject,  I  should  think 
h  better  not  to  issue  the  writ  than  to  run 
the  risk  of  abridging  the  clear  and  establish- 
ed prerogative  of  the  Crown,  in  a  matter  of 
such  vital  importance  to  the  best  interests 
of  the  people  more  than  to  those  of  the 
Crown  itself.  There  certainly  has  been 
established  a  primd  facie  case  of  wrong, 
where,  after  citation  issued  for  persons  to 
appear  in  opposition,  and  after  proclamation 
to  the  same  effect,  persons  so  appearing 
were  prohibited  from  stating  the  grounds 
of  their  opposition.    This  proceeding  is  an 


absurdity,  only  exoeeded  by  the  further 
process  of  declaring   those  very  penons 
contumacious  for  non-appearance,  who  hav- 
ing actually  appeared,  and,  claiming  to  be 
houd,   were  not  heard.     That  these  are 
anomalies  there  can  be  no  doubt ;  but  they 
do  not  constitute  a  ease  for  setting  aside 
a  clear  and  established  rule,  found^  on  a 
distinct  act  of  parliament,  and  settled  by 
invariable  practice.    These  parties,  against 
whom  this  rule  is  directed,  conversant  ss 
they  must  be  with  the  law  and  custom  in 
this  matter,  did  not  rely  upon  the  abstract 
justice  or  propriety  of  the  partieular  form ; 
but  on  the  contrary,  lamented  the  continu- 
ance of  that  empty  form,  which  they  admit* 
ted  to  be  strange ;  but  they  relied  upon  the 
express  terms  of  the  act  of  the  35  Hen.  8. 
c.  20.  Then  the  first  observation  that  occuis 
to  me  in  reference  to  this  act  is,  that  no  form 
of  c<mfirmation  whatever  is  set  forth  in  it, 
or  in  the  preceding  act  on  the  same  subject, 
(28  Hen.  8.  c.  20*);  which  latter  statute, 
after  denouncing  former  exactions  of  the 
pope,  by  means  of  delaying  tbe  oonfirma-^ 
tione  of  bishops  named  by  the.kitig»  enacted 
that  for  the  future  any  person  presented  to 
the  Court  of  Rome  as  bishop  of  any  English 
see,  and  whose  confirmation  by  Pi^al  BuU 
should  be  unduly  deferred,  should  be  con- 
secrated by  thearehbishop,  and  be  Uien  and 
thereafter  taken  to  be,  and  be,  bishop  of  the 
see  to  which  he  had  been  named. 

In  this  statute  the  word  "confirmation" 
does  not  once  oecur.    The  statute  was  kept 
alive  by  the  25  Hen.  8.    The  statute  in 
question  was  framed  in  that  spirit  of  jealousy 
of  Rome  which  was  at  that  time  aeveiing 
one  by  one  all  the  ties  between  this  king- 
dom and  that  see,  but  neither  King  Henry 
nor  any  other  king  was  likely  to  leave  the 
means  of  making  buhops  imperfect  or  un- 
certain for  the  time  to  come.     That  was 
one  of  the  objecte  of  the  statute,  aa  aet  forth 
by  the  preamble ;  and  it  has  been  asked 
whether  such  a  king  was  likely,  at  the  same 
time  that  he  deprived  the  pope  of  his  veto, 
to  give  it  to  one  of  his  subjeeta.     The  only 
answer  which  has  been  made  to  this  ques- 
tion I  confess  I  have  heard  with  surfirise  and 
regret,  because,  as  I  understood  it,  it  was 
a  severe  reflecticm  on  tiiat  great  father  of 

*  Not  printed  in  the  Statntes  at  Large,  but  to 
be  found  in  the  Appendix  to  Runaington's  Statutes 
St  Large,  p.  117. 


*\. 


TRINITY  TERM,  1848. 


267 


the  Enf^uh  protettant  church,  Archhishop 
Cnnmcr,  that  the  king  knew  how  obse-* 
quiouhewas,  and  that  he  would  readily 
comply  with  the  king's  will — an  imputa- 
^(m  by  no  means  borne  out  by  the  history 
of  those  times.     But  even  supposing  Cran* 
mer*8  character  to  hare  been  as  it  has  been 
represented,  King  Henry  was  no  stranger  to 
the  obstinacy  of  religious  faith ;  he  knew 
its  strength  from  experience  and  church 
Initory ;  and  it  is,  therefore,  inconceivable 
that  he  should  have  allowed  any  doubt  to 
remain  as  to  the  prerogative  which  he  pro- 
posed to  establish.     These  oonsiderations 
are  entitled  to  great  weight     The  argn* 
ments  on  either  side,  in  this  respect,  rest 
upon  the  meaning  to  be  attached  to  the 
word  "confirmation,"  as  found  in  the  sta- 
tute.   This  woid,  however,  does  not  occur 
alone,  bat  is  connected  with  the  term  "  elec- 
tion."    The  words  "  should  confirm  the 
•aid  eleetion,'*  plainly  indicate  the  duties 
devolving  on  the  metropolitan.     When  the 
election  was  real,  two  things  were  required 
to  be  certified  to  the  archbishop :  first,  that 
the  election  was  duly  made ;  and,  secondly, 
the  identity  oi  the  person  who  brought  the 
mtifieate,  it  being  further  desirable,   no 
doubt,  that  the  archbishop,  by  his  bene* 
diction  and  giacious  reception  of  his  new 
eoiJeagne,  should  inspire  the  people  with 
ooofidmoe  and  respect  for  him.     But  it  is 
ioid  he  is  bound  to  eite  all  persons  to 
oppose ;  a&d  it  is  made  a  question  whether 
he  is  bound  to  open  a  court  for  this  pur" 
poae.     I  do  not  well  see  how  there  can 
he  any  necessity  fbr  such  a  course,  when 
the  person   to  be  confirmed  has  already 
been  ordained  a  deaeon,  on  which  occa'- 
lioDs  all  people  have  been  called  upon  to 
pronounce  whether    they  suspect  him  of 
UT  crime  x^  offence,  when,  if  anything  was 
alleged  against  him,  future  proceedings  were 
tinned  until  inquiry  should  be  made.  The 
<4me  person  must  have  undergone  the  same 
f^T^eal  on   being  ordained  a  priest;   and, 
*ben  bishop  elect,  he  comes  with  the  addi- 
tunal  testimony  of  piurties  well  qualified  to 
judge  of  his  fitness  in  all  respects ;   for, 
MDce  the  provisions  of  that  statute,  he  brings 
the  recommendation  of  the  Crown— ^which 
<^ht  not  to  pass  for  nothing.     Why  is  the 
archlrishop,  then,  to  commence  an  inquiry  ? 
^'hy  is  he  to  call  upon  all  the  world  to 
come  ibrward  and  oppose  ?     If  the  election 


were  in  the  people  I  could  understand  the 
argument;  but  here  it  has  passed  away 
from  the  people,  and  been  vested  for  ages 
in  the  dean  and  chapter  on  the  recommen^* 
dation  of  the  Crown.  The  limitation  of 
time  imposed  on  the  two  great  processes 
of  election  and  confirmation -*  of  twelve 
days  in  the  former  case,  and  twenty  in  the 
latter^strengthens  this  view  of  the  matter. 
The  election  by  the  dean  and  chapter  is 
to  be  made  within  twelve  dajrs,  and  the 
archbishop  is  enjoined  to  consecrate  in 
twenty  days.  The  election  is  a  mere  form, 
the  appointment  being  in  terms  by  the 
king.  The  consecration,  however,  is  a 
more  solemn  act.  The  form  is  contained 
in  the  Book  of  Common  Prayer.  The 
bishop,  before  receiving  episcopal  ordina.^ 
tion,  is  "called,  tried,  and  examined;" 
and  the  archbishop,  after  receiving  him  at 
the  hands  of  two  bishops,  demands  the 
king's  mandate  for  his  consecration.  Then 
the  archbishop,  sitting  in  his  chair,  is  to 
put  certain  fixed  questions,  to  which  fixed 
answers  are  to  be  given.  The  36th  article 
ordains  especially  that  the  consecration 
shall  be  in  this  form.  The  confijrmation 
is  like  the  election,  very  little  more  than 
a  formal  ceremony.  Nominally,  the  one 
is  the  election  of  the  dean  and  chaptei^ 
and  die  other  the  confirmation  of  the 
archbishop;  but  both  are,  in  reality,  the 
acts  of  the  sovereign :  and  that  being  so, 
we  are  now  asked  to  find  some  reason 
why  confirmation  should  be  more  than  a 
mere  form  also.  The  answer  given  is,  that 
the  word  "  confirm"  had  a  certain  known 
legal  sense.  I  will  not  now  inquire  what 
was  at  that  time  the  meaning  of  the  word 
"  confirmation,"  and  whether  the  command 
to  the  archbishop  to  confirm  is  to  be  under* 
stood  as  giving  him  power  to  hold  a  court 
at  which  all  persons  not  pleased  may  come 
in  and  oppose.  If  this  wens  so,  the  favour 
of  the  sovereign  must  be  supposed  to  have 
placed  the  bishop  elect  in  a  position  analo- 
gous to  that  of  a^lon,  upon  whose  trial 
the  jury  are  to  decide.  He  has  pleaded 
not  guilty  to  the  charge,  and  all  persons 
are  then  to  be  invited,  by  public  proclama- 
tion, '*  if  they  know  any  treasons,  Monica, 
or  misdemeanours,  done  or  committed  by 
the  prisoner  at  the  bar,  to  come  forward 
and  give  their  evidence."  That  is  the  posi- 
tion in  which  it,  is  now  contended  a  bishop 
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upon  this  subject,  and  the  delay  which  may 
be  interposed,  but  that  is  not  a  sufficient 
reason  for  refusing  the  writ.  I  hare  not 
alluded  to  the  nature  of  the  objections  to 
be  urged ;  for,  in  my  opinion,  the  mistake 
has  been  in  refusing  to  admit  the  parties  to 
appear  and  state  their  objections,  whatever 
they  might  be.  Upon  these  objections,  the 
archbishop  or  his  vicar-general  is  to  detei^ 
mine,  and  this  Court  will  not  interfere  with 
his  decision.  Upon  the  whole,  I  think  this 
rule  should  be  made  absolute. 

Lord  Denman,  C.J. -—This  is  an  ap-> 
plication  for  a  mandamus  to  the  Archbishop 
of  Canterbury,  to  hear  certain  parties  in 
opposition  to  the  confirmation  of  Uie  bishop 
elect  of  the  diocese  of  Hereford ;  and  their 
affidavits  state,  in  substance,  diat  a  citation 
had  been  issued,  requiring  opponents  of  the 
confirmation  of  the  bishop  elect  to  appear 
with  any  objections  they  might  have  to  urge ; 
that  they  had  accordingly  appealed  with 
their  objections  in  due  form,  and  that  their 
counsel  had  not  been  permitted  to  do  more 
than  to  argue  in  favour  of  their  right  to  be 
beard.  The  affidavit  then  states  that  Uie 
vicsr-genend  then  proceeded  with  the  con<* 
firmation,  and  declared  that  no  opponents 
had  appeared,  and  that  opponents  were 
contumacious  for  not  appearing.  It  is  also 
fbrther  stated,  that  the  objections  tendered 
were  founded  on  doctrines  contained  in 
CMtain  books  written  by  the  bishop  elect, 
which,  it  is  alleged,  are  repugnant  to  the 
articles  of  religion ;  and  the  applicants  con- 
tend that  the  confirmation  which  followed 
Was,  by  reason  of  that  refusal,  null  and 
void.  Various  arguments  have  been  used 
to  shew  that  a  writ  of  mandamus  will  not 
lie  in  the  present  case.  I  have  no  doubt 
that  in  this  case  the  mandamus  sought  for 
ought  not  to  issue ;  and  even  if  I  were  at 
all  in  doubt  on  the  subject,  I  should  think 
it  better  not  to  issue  the  writ  than  to  run 
the  risk  of  abridging  the  clear  and  establish- 
ed prerogative  of  the  Crown,  in  a  matter  of 
such  vital  importance  to  the  best  interests 
of  the  people  more  than  to  ^ose  of  the 
Crown  itself.  There  certainly  has  been 
established  a  primd  facie  case  of  wrong, 
where,  after  citation  issued  for  persons  to 
appear  in  opposition,  and  after  proclamation 
to  the  same  effect,  persons  so  appearing 
were  prohibited  from  stating  the  grounds 
of  their  opposition.     This  proceeding  is  an 


absurdity,  only  exceeded  by  the  faither 
process  of  declaring   those  very  persons 
contumacious  for  non-appearance,  who  hav- 
ing actually  appeared,  and,  claiming  to  be 
houd,   were  not  heard.     That  these  ate 
anomalies  there  can  be  no  doubt ;  but  they 
do  not  constitute  a  case  for  setting  aside 
a  clear  and  estaUished  rule,  foundc^d  on  a 
distinct  act  of  parliament,  and  settled  by 
inviuriable  practice.    These  parties,  against 
whom  this  rule  is  directed,  conversant  as 
they  must  be  with  the  law  and  custom  in 
this  matter,  did  not  rely  upon  the  abstract 
justioe  or  propriety  of  the  partioolar  form ; 
but  on  the  contrary,  lamented  the  continu- 
ance of  that  empty  form,  which  they  admit- 
ted to  be  strange ;  but  they  relied  upon  the 
express  terms  of  the  act  of  the  26  Hen.  8. 
0.20.  Then  the  first  observation  that  occuis 
to  me  in  reference  to  this  act  is,  that  no  form 
of  ccmfirmation  whatever  is  set  forth  in  it, 
or  in  the  preceding  act  on  the  same  subject, 
(28  Hen,  8.  c.  20*);  which  latter  statute, 
after  denouncing  former  exactioiia  of  the 
pope,  by  means  of  delaying  tlie  oonflrma- 
tions  of  bishops  named  by  theking,  enacted 
that  fbr  the  future  any  person  preaenled  to 
the  Court  of  Rome  as  bishop  of  any  English 
see,  and  whose  confirmation  by  Papal  BuU 
should  be  unduly  deferred,  should  be  con- 
secrated by  the  archbishop,  and  be  then  and 
thereafter  taken  to  be,  and  be,  bishop  of  the 
see  to  which  he  had  been  named. 

In  this  statute  the  word  "confirmalion" 
does  not  once  oocur.  The  statute  was  kept 
alive  by  the  25  Hen.  8.  The  statute  in 
question  was  framed  in  that  spirit  of  jealousy 
of  Rome  which  was  at  that  time  severing 
one  by  one  all  the  ties  between  thia  king- 
dom and  that  see,  but  neither  King  Henry 
nor  any  other  king  was  likely  to  leave  the 
means  of  making  bishops  imperfect  or  un- 
oertein  for  the  time  to  come.  That  was 
one  of  the  objecte  of  the  stotute,  aa  set  forth 
by  the  preamble ;  and  it  has  been  asked 
whether  such  a  king  was  likely,  at  the  same 
time  that  he  deprived  the  pope  of  his  veto, 
to  give  it  to  one  of  his  subjects.  The  only 
answer  which  has  been  made  to  thia  ques- 
tion I  confess  I  have  heard  with  sarprtae  and 
regret,  because,  aa  I  understood  it,  it  was 
a  severe  reflection  on  that  great  &ther  of 

*  Not  printed  in  the  Statutes  at  Large,  but  to 
be  found  in  the  Appendix  to  Rtumington'e  Statotea 
St  Large,  p.  117. 
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the  Ea^uk  protestaat  church,  Archbishop 
Ciuuner,  that  the  king  knew  how  obse<- 
qoioBB  he  was,  and  that  he  would  readily 
comply  with  the  king's  will — an  imputa- 
don  by  no  means  borne  out  by  the  history 
of  those  times.     But  even  supposing  Cran- 
mer*8  cfaaiaeter  to  hare  been  as  it  has  been 
lefHesented,  King  Henry  was  no  stranger  to 
the  obstinaoy  of  rdigious  faith ;  he  knew 
its  strength  from  experience  and  church 
history ;  and  it  is,  therefore,  inconceivable 
that  he  should  have  allowed  any  doubt  to 
remain  as  to  the  prerogative  which  he  pro- 
posed to  eslablidi.     These  considerations 
are  entitled  to  great  weight     The  argn« 
meots  on  either  side,  in  this  respect,  rest 
upon  the  meaning  to  be  attached  to  the 
woid  "confirmation,"  as  found  in  the  sta- 
tute.   This  woid,  however,  does  not  occur 
alone,  bat  is  connected  with  the  term  "  elec- 
tion."    The  words  '*  should  confirm  the 
said  election,"  plainly  indicate  the  duties 
devolving  on  the  metropolitan.     When  the 
election  was  teal,  two  things  were  required 
to  be  certified  to  the  archbishop :  first,  that 
the  eleetion  was  duly  made ;  and,  secondly, 
the  identity  of  the  person  who  brought  the 
certifieate,  it  being  further  desirable,   no 
doobt,  that  the  axchbtshop,  by  his  bene* 
(liction  and  gracious  reception  of  his  new 
coilesgue,  should  inspire  the  people  with 
confidence  and  respect  for  him.     But  it  is 
aid  he  is  bound  to  cite  all  persons  to 
oppose ;  a&d  it  b  made  a  question  whether 
he  is  bound  to  open  a  court  for  this  pur*- 
pcse.    I  do  not  well  see  how  there  can 
be  any  necessity  tar  such  a  course,  when 
the  person  to  be  confirmed  has  already 
been  ordained  a  deacon,  on  which  occa^ 
sioQs  all  peo|de  have  been  called  upon  to 
pronounce  whether    they  suspect  him  of 
any  crime  or  offence,  when,  if  anything  was 
alleged  against  him,  future  proce^ngs  were 
deferred  until  inquiry  should  be  made.  The 
■me  person  must  have  undergone  the  same 
Mdeal  on  being  ordained  a  priest ;   and, 
vben  bishop  elect,  he  comes  with  the  addi- 
tioaal  testimony  of  parties  well  qualified  to 
jadge  of  his  fitness  in  all  respects ;   for, 
lioce  the  provisions  of  that  statute,  he  brings 
the  reeommendation  of  the  Crown — which 
ought  not  to  pass  for  nothing.     Why  is  the 
archbishop,  then,  to  commence  an  inquiry  ? 
^  by  is  he  to  call  upon  all  the  world  to 
nmie  forward  and  oppose  ?     If  the  election 


were  in  the  people  I  could  understand  the 
argument;  but  here  it  has  passed  away 
from  the  people,  and  been  vested  for  ages 
in  the  dean  and  chapter  on  the  recommend* 
dation  of  the  Crown.  The  limitation  of 
time  imposed  on  the  two  great  processes 
of  election  and  confirmation  —  of  twelve 
days  in  the  former  case,  and  twenty  in  the 
latter^strengthens  this  view  of  the  matter. 
The  election  by  the  dean  and  chapter  is 
to  be  made  within  twelve  days,  and  the 
aiehbishop  is  enjoined  to  consecrate  in 
twenty  days.  The  election  is  a  mere  form« 
the  appointment  being  in  terms  by  the 
king.  The  consecration,  however,  is  a 
more  solemn  act.  The  form  is  contained 
in  the  Book  of  Common  Prayer.  The 
bishop,  before  receiving  episcopal  ordina* 
tion,  is  "called,  tried,  and  examined;" 
and  the  archbishop,  after  receiving  him  at 
the  hands  of  two  bishops,  demands  the 
king's  mandate  for  his  consecration.  Then 
the  archbishop,  sitting  in  his  ehair,  is  to 
put  certain  fixed  questions,  to  which  fixed 
answers  are  to  be  given.  The  36th  article 
ordains  especially  that  the  consecration 
shall  be  in  this  form.  The  confirmation 
is  like  the  election,  very  little  more  than 
a  formal  ceremony.  Nominally,  the  one 
is  the  election  of  the  dean  and  chapteiB^ 
and  the  other  the  confirmation  of  the 
archbishop;  but  both  are,  in  reality,  the 
acts  of  the  sovereign :  and  that  being  so, 
we  are  now  asked  to  find  some  reason 
why  confirmation  should  be  more  than  a 
mere  form  also.  The  answer  given  b,  that 
the  word  '*  confirm"  had  a  certain  known 
legal  sense.  I  will  not  now  inquire  what 
was  at  that  time  the  meaning  of  the  word 
"  confirmation,"  and  whether  the  command 
to  the  archbishop  to  confirm  is  to  be  under* 
stood  as  giving  him  power  to  hold  a  court 
at  which  all  persons  not  pleased  may  come 
in  and  oppose.  If  this  were  so,  the  favour 
of  the  sovexeign  must  be  supposed  to  have 
placed  the  bishop  elect  in  a  position  analo* 
gone  to  that  of  atelon,  upon  whose  trial 
the  jury  are  to  decide.  He  has  pleaded 
not  guilty  to  the  charge,  and  all  persons 
are  then  to  be  invited,  fay  public  proclama- 
tion, "  if  they  know  any  treasons,  felonies, 
or  misdemeanours,  done  or  committed  by 
the  prisoner  at  the  bar,  to  come  forward 
and  give  their  evidence."  That  is  the  posi- 
tion in  which  it,  is  now  contended  a  bishop 
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elect,  whose  doctrines  have  been  approved 
on  his  ordination  to  the  offices  of  deacon 
and  priest,  and  who  •  has  been  nominated 
by  the  Crown,  and  elected  by  the  dean 
and  chapter,  is  to  be  placed  by  the  fiivonr 
of  his  sovereign  ;  and  the  charge  is  to  be 
made  blacker,  if  possible,  by  the  use  of  the 
full  and  comprehensive  word  *'  heresy." 
While  upon  this  topic,  I  feel  it  necessary  to 
repeat  what  has  often  been  stated  in  former 
judgments,  that  the  canon  law  forms  no  part 
of  the  common  law  of  this  realm,  unless 
practice  can  be  shewn  to  the  contrary.  And 
I  am  of  opinion  j  that  the  burden  of  proof  on 
such  a  point  rests  on  the  parties  opposing; 
but  into  this  I  need  not  go,  for  I  am  con- 
vinced, that  the  practice  alleged  in  the 
present  case  never  has  existed  authorita- 
tively in  this  country,  and  for  proof  of  that 
I  rely,  not  upon  affidavits,  but  upon  the 
arguments  of .  the  appellants  themselves ; 
for  I  am  satisfied  that  if  ever  such  a  case 
could  have  occurred,  it  would  not  only  have 
been  cited' in  this  court,  but  would  have 
been  notorious  to  all  the  world.  But  there 
is  not  a  trace  of  such  a  case ;  all  records, 
historical  and  legd,  prove  aperfect  blank  with 
respect  to  it.  It  was  argued  that  perhaps  such 
a  case  never  had  occurred,  because  an  appeal 
to  that  Court  might  never  before  have  been 
necessary.  What !  during  all  the  centuries 
Christianity  has  existed,  has  there  not  been 
one  person,  some  of  whose  opinions  may 
have  been  alleged  to  be  heretical,  elevated  to 
the  rank  of  bishop  ?  Has  there  been  none 
elevated  with  *'  spiritual  pride,"  none  with 
**  jealousies,"  none  against  whom  some 
person  or  another  might  not  have  alleged 
tome  sort  of  **  immoralities"  ?  And  even 
if  this  were  so,  were  there  no  persons  during 
all  that  period  capable  of  making  a  false 
charge,  or  of  drawing  a  fidse  inference? 
But,  suppose  opposers  admitted,  what  would 
happen?  **  Come  forth,"  says  the  proclama- 
tion, *'  and  offer  your  opposition  in  the  case 
of  this  person  about  to  be  made  a  bishop." 
The  answer  is,  from  one:  **I  knew  this 
roan  at  college  twenty  years  ago,  and  I  can 
tell  you  of  some  irregularities  in  his  life." 
Another  would  say,  *'  This  person  is  justly 
suspected  by  one  of  having  performed  the 
service  whilst  in  a  state  of  inebriety. "  A  third 
might  charge  him  with  *'  vanity."  Another 
might  throw  a  slur  upon  the  chastity  of  his 
mother,  or  attack  his  conduct  respecting  his 


son.     All  that  the  Pharisee  blessed  himself 
in  being  free  from,  these  people  might  fiilselj 
allege  against  the  bishop.    He  might  know 
aU  the  allegations  to  be  false  and  infamous. 
The  archbishop  might  think  die  aceusen 
utterly  unworthy  of  belief, .  or  know  the 
charges  to  be  false ;  but,  nevertheless,  the  in- 
quiry  must  proceed,  and  though  Uiey  should 
be  disproved,  and  the  confirmation  take 
place,  still  the  fatal  calumny  must  remain. . 
But  how  much  is  the  case  strengthened 
when  the  charge  is  the  un&thomable  charge 
of  heresy,  supported  by  extracts  from  books, 
probably  litde  understood,  and  by  reported 
conversations,  probably  imaginary,  and,  if 
real,  difficult  to  be  correctly  repeated.  Thus, 
the  life  of  a  bishop  might  be  frittered  away 
whilst  proceedings  are  pending  against  him, 
and  his  see  might  be  left  without  any  occu« 
pant,  to  the  detriment  of  the  church  and  of 
the  people.     The  evidence  that  this  oppo- 
sition took  place  in  ancient  times  is  very 
small,  and  it  is  proved  to  have  been  a  mere 
matter  of  form  during  the  last  three  cen- 
turies.    And  why  should  it  not  have  been 
formal,  when  it  is  well  known  that  nothing 
could  have  resulted  from  any  attempt  to 
make  it  otherwise  ?  Why  not  give  the  eccle- 
siastical authorities  credit  for  surrendering 
so  invidious  a  power,  or  rather  for  refusing 
to  adopt  it  ?     Any  attempt  to  carry  such  a 
scheme  into  effect  must  have  diewn  its  utter 
impracticability.    But  let  us  consider  what 
mighty  edifice  is  sought  to  be  raised  upon 
this  word  "confirm."     We  are   told  the 
archbishop  holds  a  court,  but  tliat  this 
Court  has  ever  done  what  is  now  required 
is  not  pretended.  The  right  of  appointment 
of  a  bishop  by  the  Crown  without  the  inter- 
ference of  the  archbishop  has,  in  fact,  never 
been  doubted :  that  any  opposer  to  the  con- 
firmation was  entitled  to  appear  was  never 
even  surmised.     The  records  of  the  Court 
are  silent  on  the  subject.     There  has  been, 
in  fact,  only  one  exception  to  the  rule  of 
the  non-appearance  of  opposers,  and  that 
exception  was  in  die  case  of  Bishop  Mon* 
tague,  when  the  vicar* general.  Dr.  Rives, 
revised  to  hear  an  opposer,  guarding  him- 
self, however,  by  stating  that    he  did  so 
because  the  opposition  was  not  in  writing. 
Of  this  Dr.  Rives  we  know  little,  and  that 
'little  not  much  to  his  credit ;  but  it  is  very 
•clear  to  me  that  if  he  did  give  such  a  judg- 
ment he  was  wrong ;  for  in  the  canon  law 
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iKothing  is  said  about  the  opposition  being 
in  writiDg,  and  indeed  it  might  proceed  from 
a  party  who  is  not  able  to  write.     If  such 
were  the  law  there  would   be  plausible 
resaons  for  admitting  the  opposition.  Dicta 
hsve  been  dted  iroro  the  case  of  Evans  ▼• 
A$adtke^  m  which  the  Dean  of  York  having 
been  promoted  to  the  bishopri<^  of  Bristol, 
umI  in  the  interval  between  his  election  and 
confinnation  having  performed  acts  as  dean, 
and  gnmted  leases  in  conjunction  with  the 
chapter,  it  had  been  mooted  whether  his 
dection  was  valid.     In  the  course  of  that 
proceeding  the  opposition  cooled  very  much. 
Judge  Wfajtelocke,  it  was  true,  alluded  to 
the  possibflity  of  tibe  ceremony  not  being 
completed;  but  he  never  dropped  a  hint 
m  &vour  of  the  opposer's    right    to  be 
heard.    A  useful  pamphlet  has  been  cited 
b  this  court,  containing  a  collection  of 
opinions  upon  the  subject  of  the  preroga- 
the,  in  the  form  of  a  dialogue  and  state- 
meDt.    The  question  discussed  is,  whether 
the  sovereign  has  the  power  of  the  keys  the 
ame  as  the  pope,  and  can  confer  ecclesias- 
txal  orders.  It  takes  the  form  of  a  dialogue 
between  a  Roman  Catholic  and  a  Chnrch-of- 
England  man.     The  former  maintains  the 
eoQTene  proposition ;  and  the  subject  then 
bnncfaes  off  to  the  creation  of  bishops.  The 
Chorch-of-England  champion  maintains  that 
freedom  of  election  in  respect  to  bishopricks 
tt  eonsistent  with  the  recommendation  of 
the  sovereign  to  the  vacant  see ;  that  it  does 
Bot  exclude  it.     The  Roman  Catholic  then 
«^|gests  the  appointment  of  an  uncanonical 
or  immoral  person,  to  which  the  Church-of- 
fi&gland-man  replies,  that  the  kings  of  this 
nontry  are  wont  to  proceed  in  such  matters 
cvefnlly  and  piously ;  which  is  the  reason 
^^y  the  Church  of  England  is  in  such  a 
flourishing  condition.    The  Roman  Catholic 
^  urges  that  the  sovereign  is  but  a  man, 
^^  at  such,  subject  to  human  weakness ; 
^  which  his  antagonist  answers,  that  in 
mcfacase  the  electors  would  no  doubt  repre- 
wnt  the  case  to  the  king,  beseeching  His 
^*}esiy  to  take  care  whom  he  recommends 
to  them :  and  he  adds,  the  princes  of  Eng- 
land are  so  finnous  for  their  piety  and  con* 
^^cension,  that  he  has  no  doubt  the  sove- 
reign would  nominate  another  person.     It 
appears  from  the  pamphlet,  that  Charles  the 
^nd  having  taken  into  bis  serious  consi- 
'^tion  how  much  it  would  conduce  to  the 


honour  of  God  so  to  do,  resolved  that  no 
secretary  of  state  should  thenceforward  move 
His  Majesty  to  appoint  to  any  bishoprick  in 
the  church  without  a  certificate  of  the  com- 
petency of  the    candidate   signed  by  the 
Archbishop  of  Canterbury  and  the  Bishop 
of  London.     The  same  thing  was  done  by 
William  the  Third ;  but  in  neither  of  those 
instances  was  the  right  of  interference  with 
the  appointment  of  the  Crown  in  any  way 
recognized,  nor  any  allusion  made  to  the 
rejection  of  the  individual  nominated  for 
election.  The  case  of  Bishop  Gibson,  which 
had  been  before  mentioned,  was  a  remark* 
able  authority.     He  was  assailed  by  one  of 
the  most  learned  Judges  who  ever  sat  in 
this  court.  Sir  Michael  Forster,  as  one  who 
desired  to  create  an  ecclesiastical  hierarchy, 
and  to  erect  the  church  into  an  imperhm  in 
imperto.    This  charge  it  was  that  induced 
him  to  write  that  celebrated  treatise  which 
still  remains  a  perfect  storehouse  of  eccle* 
siastical  law ;  but  in  no  one  page  of  which 
does  he  assert  the  existence  of  any  power  on 
the  part  of  the  archbishop  to  defeat  by  such 
an  inquiry  as  that  of  confirmation,  the  right 
of  nomination  by  the  Crown.     Certainly, 
some  questionable  applications  have  been 
made  in  regard  to  the  subject.  There  are  no 
less  than  four  of  these  reported.     In  the 
case  of  Bishop  Hoadley,  for  instance,  that 
prelate  gave  his  opponents  free  opportuni- 
ties of  making  opposition  to  his  confirma* 
tion,  knowing  that  something  was  alleged 
against  him.     Archbishop  Wake   remon- 
strated   successfully    with    the    sovereign 
against  the  promotion  of  Dr.  Samuel  Clarke, 
and  other  sovereigns  have  consulted  arch- 
bishops before  promoting  to  the  office  of 
bishop.     But  not  a  word  has  been  uttered, 
not  a  fact  has  been  cited  to  shew  that  any 
archbishop  has  ever    instituted  or   could 
institute  any  inquiry.  Every  one  has  heard 
in  this  case  of  the  celebrated  protest  by 
thirteen  or  fourteen  bishops  to  that  prelate. 
The  arguments  they  urged  were  arguments 
of  great  weight  and  power,  but  thougb 
they  warned  the  minister   of   "  scandal'* 
arising    firom    the  nomination,    not    once 
did  they  allude  to  rejection  of  the  prelate 
for  confirmation  on  the  ground  of  **®^®*^ 
One  of  the  objectors   wished  not   *^  ^^ 
exposed  to  the  perils  of  a  praemunire;    out 
there  was  no  assertion  of  the  danger    m^«* 
disgrace  so  likely  to  arise  from  any  opposi txon. 
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on  the  part  of  tboae  who  had  procured  the 
condemnation  of  the  bishop  by  the  oonvoca-> 
tion  of  the  University  of  Oxford.  It  was  said, 
indeed,  that  by  not  allowing  the  Coort  to 
inquire,  the  archbishop  would  be  converted 
into  a  mere  ''  machine,''  That  word  '*  ma* 
chine"  suggests  to  me  the  idea  that  the 
writ  of  this  court  may  possibly  be  used 
as  a  machine  with  some  sort  of  galvanic 
operation  upon  powers  hitherto  supposed 
to  be  extinct,  which  would  thereby  make 
some  convulsive  motions  for  the  space  of 
twenty  days,  and  then  relapse  into  the  most 
profound  repose.  But  that  idea  implies 
that  the  forms  in  which  vitality  is  to  be 
generated  had  a  real  existence.  I  do  not 
believe  that  to  have  been  the  case.  The 
duty  of  the  archbishop  in  the  matter  ap« 
pears  to  me  to  be  clear  and  entirely  apart 
from  the  functions  of  a  Judge.  It  is,  in  my 
opinion,  more  analogous  to  the  duty  of  a 
returning  officer  at  elections.  His  confirm- 
ation is  necessary.  If  his  inquiries  lead 
him  to  the  opinion  that  the  appointment 
would  be  injurious,  he  can  remonstrate. 
He  can  advise  the  Crown  not  to  issue  a 
conge  d'ilire.  He  may  ask  to  be  removed 
from  the  painful  operation  of  performing, 
or  ordering  to  be  performed,  the  duty  of 
consecration  after  the  election  has  been 
made.  Even  then  he  may  resort  to  the 
presence  of  the  sovereign,  and  pray  to  have 
the  cangS  d*iUre  and  the  letters  missive 
superseded.  But  even  at  the  worst,  if  the 
Crown  persists  in  nominating  the  particular 
person  to  be  bishop,  and  if  he  is  quite  dear 
that  the  conge  tTilire  ought  to  be  set  aside,  he 
may  act  as  his  conscience  would  doubtless 
dictate,  and  as  some  of  the  Judges  of  this 
court  have  acted,  and  resign  the  office  which 
the  Crown  had  given  him.  The  present 
archbishop,  I  have  no  doubt,  would  do  so 
after  hearing  the  objections  that  are  made  to 
Dr.  Hampden,  if  he  did  not  consider  that 
he  would  not  be  justified  in  such  a  course 
of  proceeding.  I  ask  whether  it  has  been 
the  opinion  of  any  person,  until  this  unfor* 
tunate  controversy  occurred,  which  has  so 
influenced  the  public  mind,  that  the  arch- 
bishop had  a  veto  on  the  appointment  of 
the  Crown  to  a  vacant  bishoprick  ?  And 
when  I  hear  the  Court  solemnly  entreated 
not  to  call  upon  the  archbishop  to  invoke 
the  Almighty  in  prayeis  and  perform  as  a 
sacred  ceremony  that  which  is  in  reality  a 


mockery,  a  shadow,  and  at  best  a  useless 
form,  I  confess  that  I  hardly  know  how  to 
treat  such  an  observation.  Are  the  desn 
and  chapter  to  be  treated  as  nothing? 
Do  they  conduct  their  proceedings  with- 
out prayer  and  solemn  ceremony  ?  And  if 
they  are  required,  notwithstanding,  to  pro- 
ceed to  the  eleetion,  without  the  power 
of  refusing  to  elect  the  nominee  of  the 
Crown,  why  should  this  argument  be  refer- 
red only  to  the  confirmation,  and  not  to  the 
election  ?  It  may  be  an  ill-considered  act 
of  parliament,  and  one,  pethaps,  that  ought 
to  be  repealed ;  but  why  should  there  be 
any  objeotion  made  to  the  solemn  ceremony 
of  the  confirmation  and  not  of  the  election, 
which  is  conducted  with  equal  aolemnity, 
and  both  of  which  are  in  eonfonnity  with 
the  same  act  of  parliament,  I  cannot  under- 
stand. Haying  stated  my  reasons  for 
the  opinions  which  I  deliberately,  firmly, 
and  conscientiously  entertain-— that  wl»t 
has  been  contended  for  in  support  of  the 
rule  never  was  at  any  time  Uie  law  of 
England,  I  must  say  that  I  think  the  Court 
is  bound  to  refuse  the  writ  of  mandamus. 
At  the  same  time,  I  may  state  that  I  have 
had  the  greatest  possible  hesitation  in 
coming  to  this  conclusion;  and  the  more 
especially  as  I  feel  that  this  is  a  refhsal  of 
an  inquiry  which  in  a  railway  or  any  oidi* 
nary  case  would  at  once  be  granted.  My 
opinion  is  so  strong  against  making  such 
a  rule  absolute,  and  so  entirely  unchanged 
by  what  I  have  heard  this  day,  notwith- 
standing I  fisel  the  greatest  dispontion  to 
shew  the  highest  respect  for  the  sentimenti 
of  my  learned  Brethren  who  differ  firom  me, 
that  I  cannot  possibly  say  that  this  writ 
ought  to  go.  I  think,  if  it  went,  it  would 
be  good  for  nothing,  for  the  return  which 
would  be  made  to  it  would  be  a  sufficient 
answer.  But  I  am  also  bound  to  consider 
the  consequences  which  would  arise  firom 
the  issuing  such  a  writ,  viz.  the  frigbtfbl 
state  of  theological  animosity  which  it  would 
create  and  perpetuate  for  a  period  of,  per- 
haps, two  years,  and  the  sanction  it  would 
give,  upon  the  avoidance  of  every  see,  to 
the  adoption  of  a  similar  course,  where 
the  archbishop  would  be  called  upon  to 
summon  all  mankind  in  every  case  as 
objectors  to  the  appointment  by  die  Crown, 
and  to  keep  open  a  Court,  which,  in  fiict, 
might  never  be  closed.     It  must  also  he 
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bone  in  mind  that  the  Court  ha»  a  dis^ 
aetkni  in  the  iasuing  of  a  mandamus,  8Up«- 
pooDg  eren  it  thou^t  that  the  proceeding 
complained  of  waa  of  a  judicial  character, 
and  that  the  archbishop  might  be  com- 
peiled  to  hear  the  objectors;  and  in  the 
exercite  of  this  discretion,  without  r^ard  to 
the  legal  ri^t,  I  feel  bound  to  re&se  the 
writ.  I  must  also  acknowledge  that  some 
defoenoe  is  due  to  the  exalted  person  who 
ii  the  defendant  in  this  case,  as  well  as  to 
Dr.  Hampden  himself,  whilst  more  regard 
ii  to  be  paid  to  the  safety  of  the  church 
isd  the  peace  of  the  state,  which  I  verily 
beiieTe  would  be  perilled  by  the  encourage* 
nent  of  the  smallest  doubt  as  to  the  true 
mesning  and  intention  of  the  act  of  Henry 
the  Eighth.  I  repeat,  that  I  have  the 
greatest  respect  for  the  opinions  of  my  learned 
Brethren.  I  think,  however,  this  is  a  ques* 
tioa  which  ought  to  have  been  discussed.  I 
Dtut  say,  in  reference  to  my  Brother  Cole- 
iidge*s  admirable  argument,  that  it  only 
coofirms  me  as  to  the  danger  of  exposing 
the  dear  construction  of  acts  of  parliament 
to  those  who  bring  down  their  forgotten 
books,  and  wipe  off  in  this  court  the  cob- 
webs from  decretals  and  canons  of  which 
we,  as  Judges,  know  nothing.  For  these 
reasons,  and  thinking  myself  bound  by  the 
set  of  parliament  and  the  practice  which 
b»  prevailed,  I  think  the  rule  must  be 
discharged. 

The  Court  being  equally  divided  in 
ophuon,  the  mandamus  was  not  issued,  and 
the  rale  am  was  accordingly 

Diseharged* 


1848.     I 

J         ^       >    THE  QUEEN  V.  ST.  PANCRAS. 

Poof-Law — Removal — Examinations'^ 
Rate  Book — Extracts. 

In  an  order  for  the  removal  of  a  widow  ^  the 
p«t»per*i  examination  set  out  a  renting  of  a 
^on»e  by  her  late  husband,  and  that  he  was 
cueuid  to  and  paid  the  poor-rates  of  the  op* 
V^llatt^rishfor  the  said  house  for  one  whole 
y^r,  omd  she  produced  the  receipts  for  the 
ra<ei,  copies  of  which  were  exhibited  and  sent 
id  the  appeUants.  The  vestry  clerk  of  the 
^^pellant  parish  wasexamined,  and  produced 
^  raU'booksfor  the  year  in  question  before 


the  removing  Justices,  hut  no  extracts  from 
them  were  sent  by  the  respondents  with  the 
copies  of  the  examinations : — /reM(dubitante 
Coleridge,  J.),  that  it  uhu  to  be  presumed 
that  the  removing  Justices  had  inspected  and 
decided  on  the  accuracy  of  the  rate-book, 
and  that  this  being  a  document  belonging  to 
the  appellant  parish  extracts  from  it  need 
not  be  sent  with  the  examinations. 

[For  the  report  of  the  above  case  see 
17  Law  J.  Rep.  (n.s.)  M.C.  p.  123.] 
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June  5. 
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Principal  and  Agent — Continuing  An- 
thority — Baron  and  Feme — Liability, 

The  licAility  of  a  defendant  who  has  co* 
habited  with  a  female  not  his  wife,  and 
has  allowed  goods  to  be  supplied  at  her  resi- 
dence  on  his  credit,  continues  until  the  par- 
ties  supplying  the  goods  have  been  informed 
of  the  termination  of  such  connexion. 

Debt  for  goods  sold  and  delivered,  for 
work  and  labour,  and  on  an  account  stated. 

Pleas — First,  except  as  to  9^.  2s.,  parcel, 
&c.,  never  indebted;  issue  thereon.  Se- 
condly, payment  into  court  of  91,  2s,,  which 
the  plaintiff  took  out  of  court. 

At  the  trial,  before  $rle,  J.,  at  the  Sittings 
after  last  term  in  Middlesex,  it  appeared 
that  the  plaintiff,  a  looking-glass  and  pic- 
ture-frame maker,  had,  on  different  occa- 
sions, between  the  2nd  of  July  1846  and 
the  20th  of  May  1847,  furnished  goods 
to  a  lady  named  Stanley,  with  whom  the 
defendant  had  resided  for  two  or  three  years 
prior  to  March  1846,  but  from  whom  he 
had  separated  on  the  9th  of  November  of 
that  year.  It  appeared  also  that  in  1843, 
the  defendant  and  Mrs.  Stanley  were  living 
in  Upper  Marylebone  Lane,  as  man  and 
wife.  In  that  year  goods  were  ordered  of 
the  plaintiff,  and  paid  for  by  the  defendant. 
They  subsequently  removed  together  to 
other  residences,  where  goods  were  sup- 
plied to  her,  and  the  bills  sent  in  to  the 
defendant  hdf-yearly,  and  paid  by  him  up 
to  December  1846.  About  the  8th  of  that 
month  Mrs.  Stanley  removed  to  a  house  in 
Upper  Seymour  Street,  and  it  was  for  arti- 
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des  supplied  at  that  house  that  the  defendant 
now  contended  he  was  not  liable.  The 
plaintiff  was  aware,  throughout  his  dealing 
with  the  defendant,  that  Mrs.  Stanley  was 
not  the  defendant's  wife,  but  there  was  no 
proof  that  he  had  received  any  direct  inti- 
mation that  the  parties  were  separated, 
before  supplying  any  of  the  articles  charged 
in  the  bill  of  particulars.  The  jury  found 
a  verdict  for  the  plaintiff  for  48Z.  3<.  3(2., 
with  liberty  to  move  to  enter  a  nonsuit. 

Humfrey  (with  whom  was  Hugh  Hill) 
now  moved  accordingly.  —  Jlftinro  v.  De 
Chemant  (I)  is  a  very  strong  authority  in  fa- 
vour of  the  defendant.  It  is  diere  put  by  Lord 
EUenborough  that  a  man  is  not  liable  on 
the  contracts  of  a  woman  with  whom  he 
has  previously  cohabited  after  the  cohabita- 
tion has  ceased,  unless  she  is  proved  to  be 
really  his  wife.  If  this  were  not  so,  it  would 
be  difficult  to  say  how  long  the  agency  of 
a  woman,  under  .such  circumstances,  is  to 
be  presumed  to  continue. 

[LordDemman,  C.J. — It  will  be  presumed 
to  continue  so  long  as  the  person  giving 
credit  on  the  faith  of  the  connexion  is  un- 
informed of  the  separation.] 

The  evidence  here  shews  that  the  plaintiff 
knew  that  the  defendant  was  not  married  to 
the  lady.  The  liability  in  such  cases  arises 
either  from  the  implied  relation  of  principal 
and  agent,  or  from  the  relation  of  husband 
and  wife  supposed  to  exist  between  the 
parties.  Here  there  was  no  evidence  for 
the  jury  of  either. 

Lord  Dbnman,  C.J. — In  the  case  cited, 
the  liability  of  the  defendant  was  rested  upon 
the  fact  of  the  goods  supplied  being  neces- 
saries for  which  he  was  bound  to  pay,  and 
that  he  could  not  deny  that  the  woman  was 
his  wife,  after  having  held  her  out  as  such. 
Here  no  such  question  arises ;  but  it  is  merely 
whether  the  plaintiff  sold  her  these  goods 
on  the  faith  of  her  still  having  authority  to 
pledge  the  defendant's  credit.  These  orders 
were  given  continuously,  and  those  prior  to 
the  separation  had  all  the  authority  of  Sams. 
The  rule  must  be  refused. 

Patteson,  J. — There  certainly  was  evi- 
dence for  the  jury  in  this  case.  The  defen- 
dant and  Mrs.  Stanley  had  lived  in  different 

(1)  4Campb.  215. 


places  together.  It  is  true  the  former  bad 
never  passed  the  female  off  to  the  plaintiff 
as  his  wife,  but  he  clearly  authorized  him  to 
supply  goods  to  her  on  his  credit.  No 
intimation  of  the  separation  was  given  to 
the  plaintiff,  and  therefore  the  defendant's 
liability  still  continued. 

Coleridge,  J.— I  am  of  the  same  opinion. 
The  case  from  Campbell  was  founded  only 
on  the  marital  liability  of  the  defendant. 
This,  on  the  other  hand,  is  purely  a  question 
of  agency.  The  mere  change  of  place  of 
abode  was  not  sufficient  to  inform  the  plain- 
tiff of  the  alteration  of  the  position  of  the 
parties,  for  there  had  been  at  least  three 
changes  of  residence  before,  and  during  all 
these  the  authority  had  continued.  The 
plaintiff  therefore  had  a  right  to  suppose 
he  was  still  supplying  her  on  the  defendant's 
credit 

Erle,  J. — It  appeared  to  me,  at  the 
trial,  that  the  defendant  had  so  acted  as  to 
induce  the  plaintiff  to  suppose  that  Mrs. 
Stanley  had  a  continuing  authority,  and 
therefore  the  action  will  lie. 

Rule  refused* 


Bail  Court, 

1848 
June  12 


THE  queen  0.  THE  JUSTICES 
OF  CUMBERLAND,  AND  THE 
aUEEN  P.  THE  JUSTICES  OF 
LANCASBIRE. 


Costs-^Mandamus — Unsuccessfitl  Oppo- 
sition> 

The  general  rule  that  an  unsueeessful 
party  must  pay  the  eosts^  is  applicable  to 
cases  where  the  party ^  who  has  obtained  an 
erroneous  decision  in  his  favour  at  the 
Quarter  Sessions,  unsuccessfully  opposei 
the  issuing  a  writ  of  mandamus  to  correct 
such  decision.  This  Court,  however,  may, 
in  the  exercise  of  its  general  jurisdiction^ 
make  an  exception  under  particular  circum- 
stances. 

Semble  —  that  if  no  opposition  were 
offered  to  the  application  for  the  mandamus, 
costs  would  not  be  incurred^ 

[For  the  report  of  the  above  case  see 
17  Law  J.  Rep.  (n.s.)  M.C.  p.  13d.] 
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,  *       (         COUSENS  9.  HARRIS  AND 

Land  Tax^  Redemption  o/— 42  Geo.  3. 
c,  I J  6. — Tenant  for  Life — Reversioner — 
Repayment  of  Consideration. 

Where  tenant  for  life  has  redeemed  the  land 

tax  under  42  Geo.  3.  c.  116.  the  reversioner 

maif  on  coming  into  possession  compel  the 

repretentatives  of  such  tenant  for  life  to 

actept   ikif    consideration   paid  for    such 

redemption,   together  with  the  arrears  of 

interest,  so  as  to  render  the  land  no  longer 

ehergeehle  with  the  yearly  payment  of  interest. 

Therefore,  where  the  defendants  in  re* 

fUemn  avowed  as  devisees  of  a  tenant  for 

life  in  respect  of  the  yearly  sum  payable  as 

interest  on  the  redemption  money,  and  the 

piaintif  pleaded  in  Bar  that  he  held  a  moiety 

9ftke  remainder  in  fee  as  tenant  in  common, 

and  being  desirous  of  freeing  the  lands  from 

that  charge,  had,  before  the  distress,  tendered 

to  the  defendants  the  redemption  money  and 

interest  which  they  had  refused,— -'Held,  that 

the  plea  in  bar  waegood. 

RepleTin.  Avowry,  that  before,  &c.,  to 
vit,  on  &c.,  H.  6.  M.  was  seised  for  life  of 
eertsin  me8suage8,&c.  in  the  parish  of  C,  in  the 
eoQnty  of  Kent,  of  which  the  close  in  which, 
&e.  was  parcel ;  that  the  said  messuages,  &c. 
vne  assessed  for  tlie  said  parish  of  C,  for 
tbe  year  ending  the  25  th  of  March  1816,  at 
the  rate  and  assessment  of  201. ;  that  before, 
&e.  and  after  the  passing  of  the  statute 
42  Geo.  3.  c.  116,  to  wit,  on  the  28th  of 
September,  a.d.  1816,  the  said  H.  G.  M. 
rastraeted  with  A.  and  B,  two  of  the  Com- 
misionera  acting  under  that  statute,  for  the 
^mption  of  the  201.  land  tax,  and  by 
the  said  contract  the  consideration  for  such 
ademption  was  declared  to  be  so  much 
soney  to  be  paid  to  the  receiver  general 
'v  hit  deputy  for  tiie  county  of  Kent,  as 
wQoJd  be  snfficient  for  the  redemption  of 
SL  %s,  8cf.,  part  of  the  said  land  tax,  on  or 
before  the  25t]i  of  March  1817  (and  so  on 
yearly),  the  last  portion  being  payable 
00  or  before  the  26th' of  March  1822, 
according  to  tlie  price  of  stock,  &c. ;  that 
■och  contract  was  duly  certified  according 
to  tbe  form  prescribed  by  the  act  of  parlia- 
i&ent ;  that  before  the  said  time  when, 
&e.,  and  during  the  lifetime  of  the  said  H. 

Nkw  Sebirs,  XVII.~Q.B. 


G.  M.  the  whole  of  the  payments  amount- 
ing to  5251.  5«.  0\d.  had  been  duly  made 
according  to  the  terms  of  the  contract,  and 
that  the  contract  was  duly  registered, 
whereby  and  by  reason  of  the  premises 
the  land  tax  became  and  was  redeemed  by  the 
said  H.  G.  M,  and  the  messuages,  &c.,  in- 
cluding the  close  in  which,  &c.  were  wholly 
freed  and  exonerated  from  the  said  land  tax, 
and  chargeable  for  the  benefit  of  the  said 
H.  G.  M,  his  executors,  &c.,  with  the 
amount  of  the  money  paid  as  the  consider- 
ation for  its  redemption,  and  with  the  pay- 
ment of  a  yearly  sum  by  way  of  interest 
thereon,  equal  in  amount  to  the  said  land 
tax  so  redeemed  as  aforesaid ;  that  H.  G. 
M.  died  in  1829,  having  devised  the  yearly 
sum  to  his  three  daughters  as  tenants  in 
common.  The  avowry  then  traced  the 
yearly  sum  to  the  defendants  by  devise  and 
assignment. 

Plea  in  bar — ^That  C.  H.  M.  being  seised 
in  fee  of  the  messuages,  &c.  died  in  1804, 
having  first  devised  to  H.  G.  M.  for  life, 
remainder  to  the  two  daughters  of  C.  H.  M. 
as  tenants  in  common ;  that  on  the  death 
of  H.  G.  M.  in  1829,  the  trustees  under  the 
marriage  settlement  of  one  of  the  daughters 
became  seised  in  fee  of  one  moiety,  and  the 
other  daughter  of  the  other  moiety,  and 
thereupon  demised  to  the  plaintiff  from  year 
to  year ;  that  the  trustees  had  always  been 
ready  to  pay  the  redemption  money  in  full, 
whereof  the  defendants  had  always  had 
notice,  and  afterwards  and  before  the  said 
time  when  &c.,  the  trustees  for  the  pur- 
pose of  freeing  and  discharging  the  said 
messuages  from  all  charges  in  respect  of  the 
redemption  money  and  interest,  without 
the  privity  of  the  other  daughter  tendered 
the  amount  of  the  redemption  money  and 
interest  to  the  defendants. 

General  demurrer  and  joinder. 

The  defendants'  marginal  point  was,  that 
the  tender  pleaded  is  bad  in  law,  first, 
because  the  devisees  or  the  representatives 
of  a  tenant  for  life,  who  redeemed  the  land 
tax  under  the  42  Geo.  3,  cannot  be  com- 
pelled to  accept  a  sum  of  money  in  satis- 
faction and  (Uscharge  of  the  yearly  sum 
payable  by  way  of  interest,  with  which  the 
land  became  under  the  act  charged  for  the 
benefit  of  the  estate  of  such  tenant  for  life. 
Secondly,  that  the  trustees  were  seised  of  a 
moiety  only  of  the  lands  charged,  and  could 
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not  compel  the  devisees  or  representatives 
of  the  tenant  for  life  who  had  redeemed,  to 
accept  a  sum  of  money  in  discharge  of  the 
yearly  sum,  without  the  privity  or  consent 
of  the  other  tenant  in  common. 

This  case  was  argued  (June  22,)  by — 
Hoggins^  in  support  of  the  demurrer. — 
The  statute  42  Oeo.  3.  c.  1 16.  gives  no  power 
to  the  reversioner  to  compel  the  represent 
tatives  of  the  tenant  for  life  who  has  re- 
deemed, and  who  has  charged  the  land 
with  an  annuity  in  respect  of  the  redemp- 
tion money,  under  section  123(1),  to  take 
back  the  redemption  money,  and  so  to  free 
the  lands  of  that  charge.  The  argument 
derived  from  the  absence  of  any  provision 
to  enable  the  reversioner  to  pay  off  is  for- 
tified by  the  circumstance  that  the  previous 
Land  Tax  Act,  88  Geo.  3.  c.  60.  s.  18,  has 
a  provision  that  the  reversioner  next  in 
succession,  on  coming  into  possession,  and 
80  on  iot%e$  quoties,  shall  be  entitled  to  an 
assignment  of  the  contract,  on  paying  the 
original  contractor  the  consideration  for 
his  purchase.  Neither  is  it  equitable  that 
the  reversioner  should  at  any  time,  taking 
advantage  of  the  low  price  of  stock,  insist 
on  redeeming  at  any  period  of  time,  after 
the  annuity  charged  has  passed  through 
various  hands,  and  become  the  subject  of 
family  settlement.  Secondly,  it  would  be 
also  most  unfair  if  the  owners  of  one  moiety 
should  be  able  to  redeem  without  the  con- 
sent or  even  the  knowledge  of  the  owners  of 
the  other. 

Bramwell,  contr4. — It  is  true  that  the 
statute  42  Geo.  3.  c.  116.  contains  no  ex- 
press provision  enabling  the  reversioner  to 
redeem  as  against  the  tenant  for  life  or  his 
representatives;  but  that  the 'act  contem- 
plated the  existence  of  such  a  right  may  be 
inferred  from  various  clauses.  The  title  of 
the  act  is  material :  it  is  entitled  "  An  act 

(1)  Which  provides,  that  where  any  person  or 
persona  having  any  estate  or  interest  (other  than 
an  eatate  of  inheritance)  in  any  manors,  lands,  &o., 
shall  redeem  the  land  tax  charged  thereon,  by  or 
out  of  his  or  their  own  absolate  property*  auoh 
maooia,  lands,  &o.,  shall  be  and  become  chargeable 
for  the  benefit  of  auch  persons,  his  or  their  execu- 
cutors,  administrators,  &c.,  with  the  amount  of 
the  Zl.  per  cent,  annuities  which  shall  ha?e  been 
transferred  or  with  the  amount  of  the  moniea  paid 
as  the  oonsideration  for  the  redemption  of  such 
land  tax,  as  the  case  may  be,  and  with  the  payment 
pf  a  yearly  sum  or  sums  of  money  by  way  of  interest 
thereon,  equal  in  amount  to  the  land  tax  redeemed. 


for  consolidating  the  provisions  of  the  several 
acts  passed  for  the  redemption  and  sale  of 
the  land  tax  into  one  act ;  and  for  making 
further  provision  for  the  redemption  and 
sale  thereof,  and  for  removing  doubts  re- 
specting the  rights  of  persons  claiming  to 
vote,  &c.,  in  respect  of  messuages,  lands, 
&c.,  which  shall  have  been  r^eemed  or 
purchased."    The  act  accordingly  contains 
two  sets  of  provisions,  one  for  the  redemp- 
tion, the  other  for  the  sale  of  the  land  tax. 
The  redemption  clause  is  section^O,  which 
empowers  all  persons  having  any  interest  to 
redeem.  Section  18.  gives  them  a  preference 
till  a  certain  time.     Section  19.   gives  a 
preference  to  parties  in  possession.     There 
are  then  clauses,  providing  for  the  mode  of 
payment,  and  giving  the  form  of  contrsct ; 
and  section  38.  provides  for  the  exoneration 
from  the  tax  of  the  landa  so  redeemed. 
Section  40.  lets  in  persons  who  had  partially 
proceeded  under  former  acts.    The  redemp- 
tion being  complete,  and  the  tax,  therefore, 
got  rid  of,  the  act  contains  various  other 
provisions  for  something  quite  different  from 
redemption.     Sections  151,  152,  153.  pro- 
vide for  the  purchase  and  sale  of  the  land 
tax.     Section  154.  provides  that  the  pur- 
chaser, his  heirs,  &c.  shall  be  seised  of  a 
fee-farm  rent  equal  to  the  tax,  and  have  a 
power  of  distress.     There  is  then  a  third 
set  of  clauses  providing  for  limited  interests. 
The  effect  of  the  enactment  was  to  create  a 
debt,  and  it  would  be  a  great  hardship  if  it 
could  not  be  paid  off.     Suppose  land  liable 
to  a  charge  of  201.  a  year,  under  the  act, 
is  let  on  building  leases,  and  becomes  worth 
10,0001.  a  year,  is  the  whole  of  the  land  to 
remain  for  ever  liable  to  distreaa?  Section 
155.  uses  the  term  "  interest"  :  what  does 
that  apply  to  ? 

[Pattbson,  J. — I  see  no  provision  en- 
abling the  owner  of  the  land  to  pay  off  a  fee 
farm  rent.  I  suppose  you  would  deal  with 
it  as  something  in  the  nature  of  a  mortgage.] 

Yes ;  and  the  case  of  Ex  parte  North' 
wick  (2)  will  apply. 

[£rle,  J. — That  case  only  seems  to 
decide  that  the  mortgagee  miglit  accept  the 
money,  and  that  the  charge  ia  an  incum- 
brance.] 

If  it  is  an  incumbrance,  the  reversioner 
might  pay  it  off.     If  it  could  be  shewn  that 

(2)  1  Y,  &  Coll  166. 
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tbe  revmaiier  was  liable  to  be  sued  for  it, 
it  would  sQxely  follow  as  a  coDsequence  that 
be  m^t  pay  it.  In  Hopkins  v.  the  Mayor 
o/5tfMjea(8)  it  was  held,  that  whenever 
i  debt  IS  created  by  statute,  an  action  will 
lie  for  it,  though  no  right  of  action  is  created 
hj  express  words ;  the  enactment,  that  the 
lands  SIS  to  be  ''chargeable,"  creates  a 
ststQte  debt. 

[Patteson,  J.— There  would  be  an  in- 
jastke  in  saddling  a  person  with  a  debt  he 
sevei  contracted  or  received  consideration 
ibr.] 

With  respect  to  the  statute  37  Oeo.  3. 
c.  60,  any  aiguinent  to  be  derived  from  that 
act  is  in  the  plaintiff's  favour.  That  act 
provides,  by  section  1 7*  that  by  a  contract 
for  redemption  the  lands  shall  be  wholly 
freed  and  exonerated  from  the  land  tax, 
unless  the  contractor  should  declare  an 
option  of  being  put  on  the  footing  of  a 
porchaser.  Section  18.  applies  to  cases  in 
whieh  the  option  has  been  exercised,  but  in 
no  case  under  that  act  is  the  land  charged 
with  the  tax  as  a  fee  farm  rent.  As  to  the 
weond  point,  it  is  perfectly  clear  that  if 
this  is  a  debt  with  whieh  two  parties  are 
chargeable,  either  of  the  two  may  pay  it. 

ffo^pms,  in  reply. 

Cur.  adv.  vuU, 

LoudDenman,  C.J.  subsequently  (July  1 2) 
delivered  the  judgment  of  tiie  Court  (4). — 
In  replevin  the  defendants  avowed  for  the 
interest  upon  a  sum  paid  for  the  redemption 
'jf  tbe  land  tax,  by  .a  former  tenant  for  life, 
onder  whom  tbey  claimed.  The  plaintiff 
pleaded  that  he  held  a  moiety  of  the  re- 
nainder  in  fee,  and  being  desirous  of  freeing 
t!ke  lands  from  this  charge,  had  before  the 
<^tfe8s  tendered  to  the  defendants  the 
piindpal  anm  paid  for  such  redemption, 
'ogether  with  all  the  interest  that  was  due, 
^  they  had  refused  the  same.  By  the 
^^murrer  thereto,  the  question  raised  is, 
whether  the  person  in  remainder  who  has 
come  to  the  possession  of  land,  can  compel 
the  assignees  of  the  tenant  of  a  previous 
pttieular  estate  who  has  redeemed  the  land 
tax  charged  on  such  laifds  out  of  his  own 
property  to  receive  at  any  time  the  principal 
i&oney  paid  as  the  consideration  for  such 

U)  4  Mee.  &  Wels.  621;  s.c.  8  Law  J.  Rep. 
i^)  Exch.  121. 

;4)  Lord  Dtnman, C.J.,  Patteson,  J.,  Coleridge, 
J  a4  ErU,  J. 


redemption,  together  with  all  arrears  of  in- 
terest, and  so  to  free  the  land  from  the  charge 
and  payment  of  the  interest.  If  he  can, 
the  plea  is  valid,  because  it  shews  a  tender 
of  the  principal  and  interest  before  the  dis«> 
tress ;  and  Uiough  the  present  plaintiff  is 
only  tenant  in  common  of  a  moiety,  still 
if  the  right  exists  for  a  remainder-man  in 
severalty, 'it  appears  to  us  that  it  would 
exist  for  each  teLntin  common,  who  might 
take  the  estate  in  remainder.  The  point 
depends  upon  the  effect  of  the  42  Geo.  3. 
c.  116.  8.  123,  which  in  case  of  redemption 
of  the  land  tax  by  a  tenant  of  an  estate 
not  of  inheritance,  enacts,  that  the  lands 
shall  be  and  become  chargeable  for  the 
benefit  of  such  tenant,  his  executors,  ad- 
ministrators and  assigns,  with  the  amount 
of  the  monies  paid  as  the  consideration  for 
the  redemption,  and  with  the  payment  of 
a  yearly  sum  by  way  of  interest  thereon, 
equal  in  amount  to  the  land  tax  redeemed. 
The  plaintiff  contends  that  the  land  is  hereby 
made  subject  to  the  payment  of  a  debt  and 
interest,  which  the  holder  of  the  land  may 
at  any  time  discharge.  The  defendant  con-^ 
tends  that  the  land  is  made  subject  to  a 
perpetual  annuity  or  rent-charge  equal  to  the 
amount  of  the  interest.  It  appears  to  us, 
that  the  plaintiff's  is  the  true  construction. 
If  we  confine  our  attention  to  this  section,  the 
expression,  that  "  the  land  shall  be  charge- 
able with  the  principal  sum  for  the  benefit 
of  the  tenant  and  his  executors,"  indicates 
the  existence  of  a  debt,  and  would  have  no 
effect  if  the  enactment  made  the  payment  of 
interest  an  annuity  without  power  of  re- 
demption, and  gave  neither  party  any  right 
in  respect  of  the  principal ;  aJso  the  expres- 
sion that  "  interest  should  be  due"  implies 
a  debt,  and  is  not  the  language  for  creating 
an  annuity.  If  we  regard  the  other  parts 
of  the  statute,  the  presumption  in  favour  of 
this  construction  is  increased.  The  legis- 
lature has  provided  for  charging  the  land 
tax  redeemed  either  in  perpetuity  or  for 
a  time,  and  has  used  throughout  the  act 
appropriate  language  for  a  continuing  an- 
nual charge,  where  such  was  the  intention. 
By  section  88,  when  bishops  redeem  with 
monies  raised  under  the  statute,  the  land 
tax  redeemed  is  made  a  perpetual  charge 
to  be  added  to  the  accustomed  yearly  rent} 
so  by  section  89,  in  case  of  redemption  of 
the  land  tax  on  the  lands  comprised  therein, 
it  is  added  to  the  rent  of  existing  leases. 
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But  the  154th  section  affords  the  most  im* 
poTtant  contrast,  which  provides  for  the  sale 
of  the  land  tax  to  a  purchaser  unconnected 
^ith  the  estate ;  it  provides  that  such  pur- 
chaser and  his  heirs  shall  be  entitled  to 
demand,  and  shall  be  deemed  to  be  in  the 
actual  seisin  of  a  yearly  rent,  as  a  fee  farm 
rent,  equal  to  the  land  tax  redeemed,  to  be 
issuing  and  payable  out  of  the  lands  which 
were  liable.  It  is  not  easy  to  suppose  that 
the  legislature  intended  to  produce  the  same 
result  by  two  enactments,  which  are  so 
very  different  in  their  words.  The  pre- 
cautions required  by  the  statute  before  a 
stranger  is  allowed  to  fix  an  annual  payment 
irredeemable  on  the  lands,  make  it  probable 
that  the.enactment  in  question  was  intended 
to  create  a  debt  payable  at  any  time. 

The  statute  regards  those  who  are  inter- 
ested in  the  estate,  whether  jointly  or  suc- 
cessively, as  one  owner,  and  gives  to  any 
one  of  Uiem  a  preference  over  strangers  to 
redeem,  and  prevents  the  sale  to  a  stranger 
till  notice  has  been  give  to  them  and  they 
have  refused  to  redeem,  it  being  considered 
that  the  fixing  a  perpetual  rent^charge  on 
the  estate  might  be  a  great  inconvenience 
to  the  owners.  But  in  the  case  where  the 
ownership  is  to  pass  to 'several  in  succession, 
and  the  preference  to  redeem  is  given  to  the 
holder  of  the  particular  estate  who  happens 
to  be  in  possession,  it  would  be  an  unrea- 
sonable sacrifice  of  those  in  remainder  to 
him  if  he  was  allowed  the  choice  of  invest- 
ing his  money,  so  as  to  fix  a  perpetual 
incumbrance  on  those  who  are  to  succeed, 
they  probably  being  of  die  same  family,  or 
taking  under  the  same  grantor,  and  so  not 
wholly  to  be  diaregarded  by  the  tenant  of 
the  particular  estate,  and  they  being  in 
many  instances  either  under  the  disabilities 
of  coverture  or  infancy,  and  so  incapable 
of  default,  or  holding  contingent  interests 
only,  and  so  not  entitled  to  interfere.  If 
the  tenant  of  the  particular  estate  makes 
the  necessary  advance,  it  is  just  to  him 
that  his  advance  with  interest  should  be 
secured  to  him,  and  it  is  just  to  those  in 
remainder  that  they  so  indemnifying  him 
should  be  allowed  to  free  their  estate.  The 
construction  we  adopt  attains  these  objects. 
It  is  confirmatory  that  the  clause  relating 
to  redemption  by  one  coparcener,  section 
124,  is  worded  in  the  same  way.  They 
may  well  be  considered  to  be  of  one  family, 
and  the  advance  by  one  to  be  a  loan  to  the 


others,  secured  on  their  estates,  which  they 
might  pay  off  with  interest,  this  being  an 
indemnity  to  the  coparcener  that  made  the 
advance ;   and  such  redemption  is  distin- 
guishable from  the  more  hostile  description 
where  a  stranger  has  the  fee  fium  rent  above 
mentioned,  in  case  of  total  default  of  all 
interested  in  the  estate.     This  statute  is  in 
pari  materid  with,  and  in  a  degree  in  fur- 
therance of,  the  38  Geo.  3.  c.  60,  and  a 
reference  to  that  statute  makes  the  con- 
struction dear.     That  statute  also  gave  a 
preference  to  those  who  were  interested, 
and  enabled  a  tenant  not  of  the  inheritance 
to  redeem,  and  gave  such  tenant  an  option 
either  to  declare  his  wish  to  be  considered 
on  the  footing  of  a  purchaser  not  being 
interested  or  not,  and  if  he  so  dedaies,  he 
is  to  have  all  the  rights  of  such  purchaser, 
section  17 ;  and  by  section  37»  he  and  his 
executors,  administrators  and  assigns,  are 
to  hold  the  land  tax  so  redeemed  as  an 
annuity  issuing  out  of  the  lands,  subject  to 
a  power  of  redemption  about  to  be  men- 
tioned.    And  by  section  18,  where  such 
option  shall  have  been  declared  by  such 
tenant,  viz.  to  have  a  contanuing  annuity, 
it  shall  be  lawful  for  those  in  remainder  at 
any  time  after  the  remainder  has  vested  in 
possession  to  demand  from  the  proprietor 
of  such  annuity  (that  is,  the  land  tax)  an 
assignment  of  his  interest  therein,  on  trans- 
ferring to  him  the  same  amount  of  Zl.  per 
cent,  stock  as  was  transferred  by  the  origi- 
nal contractor  for  redemption,  and  such 
proprietor  is  to  make  an  immediate  assign- 
ment, and  persons    under   disability  are 
capacitated  to  assign.     These  axe  the  pro- 
visions for  the  alternative  of  auch  tenant 
electing  to  have  a  continuing  annuity.  The 
legislature  pointedly  negatives  his  rig^t  to 
effect  this  against  the  will  of  those  in  re- 
mainder, and  enables  them  at  any  moment 
after  possession  to  clear  the  land  of  the 
annuity,  by  transferring  the  same  amount  of 
stock.     The  provisions  for  theother  altema- 
tive,  when  such  tenant  does  not  so  declare 
his  option,  are  now  to  be  considered.   In  that 
case,  by  section  d7»  the  lands  aball  be  and 
become  chargeable  for  the  benefit  of  such 
person,  his  executors,  administrators,  and 
assigns^  with  the  amount  of  the  3^.  per 
cents,  which  shall  have  been  transferred  ss 
the  consideration  for  the  redemption,  and 
with  the  payment  of  such  yearly  sum  of 
money  by  way  of  interest  thereon  as  shall 
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le  equal  to  tlie  land  tax  redeemed.     It  is 
tloMt  eertain  that  the  legislature  must  by 
tbese  words  have  intended  to  create  a  debt 
in  the  natnre  of  a  mortgage,  which  the 
mortgagor,  upon  coming  to  Sie  possession, 
m^ht  at  any  time  pay  off  by  retaming  the 
priodpal  stock,  and  paying  np  the  interest ; 
for  it  would  be  inconsistent  to  provide  that 
the  annoity  might  be  redeemable  at  any 
jDoment  if  the  tenant  for  life  declared  his 
option  to  have  it  permanent;   but  if  he 
dedsred  no  aoch  option,  it  should  be  per- 
manent, and    those  in  remainder  should 
have  no  power  of  redemption,  so  that  per- 
maoence  should  be  taken  away  where  the 
option  to  have  it  should  be  declared,  and 
^oold  be  granted  where  such  option  is  not 
declared.     These  being  the  provisions  in 
respect  of  options  by  such  tenants  in  the 
38  Geo.  3,  by  the  42  Geo.  8.  certain  alter- 
ations are  made :  the  power  of  declaring  the 
option  is  no  long^  to  exist;  a  power  to  dis- 
pose of  the  cases,  where  the  option  has  been 
already  declared  under  the  former  act,  is 
provided  by  section  40;  and  by  section  28, 
if  tbe  land  tax  does  not  exceed  25^.,  the 
ooQsideration  for  redemption  may  be  money 
initead  of  sto<^.     Then  by  section  128.  the 
provision  is  made  for  charging  the  land  with 
the  debt  in  case  of  redemption  by  tenant 
of  a  particular  estate.     The  provision  is 
literaily  the  same  as  that  in  88  Geo.  8.  for 
such  charge,  where  such  tenant  had  not 
declared  his  option;  in  that  case  we  have 
seen  the  words  created  a  debt,  which  those 
in  remainder  might  at  any  moment  pay  off^ 
and  as  the  S8  Geo.  8.  is  for  many  purposes 
Rcognised  and  continued  by  the  present 
act,  it  is  almost  certain  that  ihe  legislature, 
by  re-enacting  this  clause  in  terms,  intended 
it  iboald  have  its  former  effect.   These  being 
the  reasons  for  the  construction  that  the 
debt  and   interest  might  be  paid  off,  it 
remains  to  consider  the  grounds  adduced 
for  holding  that  a  permanent  charge  was 
crested.     It  was  said  that  there  were  no 
vords  expressly  compelling  the  creditor  to 
receive  the  debt,  but  express  provision  is 
iH)tu>  be  expected;  generally  speaking,  no 
compolsion  is  necessary  for  the  recent  of 
A  debt.     It   was  said  that  there  was  no 
mvision  for  compelling  a  debtor  to  pay  at 
ioy  time.     There  is  not ;  but  the  legisla- 
tore  may  have  well  considered  that  the  lands 
were  aa  ample  security;  that  the  interest 


was  a  compensation ;  and  that  if  the  principal 
was  wanted,  this  charge  as  a  mortgage 
might  be  assigned,  and  so  the,  consideration 
raised.  It  was  said  that  there  was  hardship 
in  giving  those  in  remainder  the  option  to 
pay  off  at  any  moment,  because  they  might 
choose  to  pay  off  when  the  3L  per  cents, 
were  low,  and  so  gain  an  advantage ;  but 
this  ground  is  founded  on  misconception. 
By  the  88  Geo.  3.  the  consideration  was 
to  be  8i.  per  cent,  stock,  and  the  payment 
was  to  be  by  transfer  of  stock  only.  By 
the  42  Geo.  8,  where  the  land  tax  does  not 
exceed  25L  the  consideration  may  be  money. 
In  the  present  case  the  land  tax  was  20l.» 
and  the  consideration  was  money  as  alleged 
in  the  pleadings ;  and  therefore  those  who 
seek  to  pay  off  the  debt  have  to  repay  the 
same  amount  of  money  which  was  originally 
paid  for  the  redemption,  and  the  price  of 
stock  has  no  bearing.  Even  if  this  incon- 
venience had  existed  it  would  have  been  no 
argument,  for  the  88  Geo.  8,  s.  1 8.  expressly 
provided  for  redemption  at  any  moment  by 
transferring  an  equal  amount  of  stock.  If 
inconvenience  is  to  be  considered  at  all,  it 
affords  a  strong  argument  in  &vour  of  the 
construction  we  have  adopted ;  for  thereby 
ah  indemnity  is  secured  for  the  tenant  who 
advances  the  money,  and  a  provision  to  free 
from  incumbrance  is  secured  to  the  suc- 
cessors ;  but  by  the  other  construction  the 
tenant  of  the  particular  estate  might  injure 
the  inheritance  by  a  perpetual  incumbrance 
affecting  every  part  of  it,  and  without  a 
power  of  apportioning  the  charge  which 
would  be  requisite,  and  which  is  expressly 
provided  where  a  permanent  rent-charge  is 
intended  by  section  155.  It  follows  that 
our  judgment  is  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


1848.      ''^  THE    aUEEN   V.   THE  INHABIT- 

June  24 ;  >         antb  of  Halifax. 

July  12.    3      (HALIFAX   AND   ALNWICK.) 

Poor  Law — Order  of  Removal — Exami" 
nations — Removability  under  9  ^  10  Vict, 
C.66. — Five  Years*  Residence — Interruption 
of  Residence — Removal  under  former  Order, 

It  is  not  an  objection  to  an  order  of  removal 
that  the  place  at  which  it  is  made  is  noi 
stated  in  it. 
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Not  U  it  an  ohjeetion  that  it  does  not 
appear  on  the  face  of  the  order  or  on  the 
examinations,  that  the  pauper  did  not  become 
chargeable  in  reepeet  of  relief  made  neeee^ 
eary  bff  eieknees  or  accident, 

A  pawper^  after  residing  thirteen  ffeare 
in  H,  teas,  by  an  order  which  wae  trn- 
appealed  against,  on  the  1st  of  March  1845, 
removed  to  A,  where  she  remained,  receive 
ing  relief  out  of  the  workhouse  there  until 
the  19th  of  March,  when,  on  being  pro-' 
mised  7s.  6d.  a  week  by  the  guardians 
of  A,  she  returned  to  H,  where  her  friends 
lived,  and  where  she  had  always  been  de^ 
sirous  of  returmng.  On  her  return  to  H, 
she  took  possession  of  a  house  which  she  had 
rented  before  her  removal  to  A,  and  of  which 
she  had  kepi  the  key,  and  in  which  she  had 
left  her  furniture  whilst  she  remained  at  A, 
The  guardians  of  A,  discontinuing  the  pnh- 
mised  allowance,  she  again  became  charge^ 
able  to  H.  on  the  Ath  of  November  1846, 
and  another  order  was  made  for  her  removal 
to  A:^^Held,  that  she  was  properly  remov^ 
able  notwithstanding  the  9  ^  10  yict.  c.  66, 
as  the  first  removal  to  A,  entirely  put  an  end 
to  the  residence  at  Halifax. 

[For  the  report  of  the  above  case  see 
17  Law  J.  Rep.  (n.s.)  M.C.  p.  158.] 
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WHARTON  AND  ANOTHER  9. 
NATLOR  AND  ANOTHER. 


July 

Sheriff— Landlord  and  Tenant — Ft.  Fa. 
^^Distress — Payment  of  One  Year*s  Rent 
"^Pleading — Departure, 

Where  the  sheriff  seizes  goods  in  execu^ 
tion,  and  assigns  to  the  execution  creditor, 
having  notice  that  a  year's  rent  is  due  to 
the  landlord,  though  he  may  be  liable  to  an 
action  at  the  suit  of  the  landlord,  yet  such 
landlord  cannot  distrain  for  his  year's  rent 
while  the  goods  are  in  the  possession  of  the 
sheriff  or  his  assignee. 

Trespass  qu.  c1.  fr.  of  plaintiff.  Plea, 
entry  to  seize  growing  crops  under  a  distress 
for  rent.  Replication,  a  previous  seizure 
under  a  fi.  fa.,  at  the  suit  of  the  plaintiff 
against  the  tenant  of  the  locus  in  quo,  and 
an  assignment  to  the  plaintiff  by  the  sheriff 
under  it.  Rejoinder,  that  the  seizure  was 
made  after  notice  to  the  sheriff  and  to  the 


plaintiff  that  a  year's  rent  was  due  to  the 
landlord,  and  that  neither  the  plaintiff  nor 
the  sheriff  paid  such  year's  rent,  wherefore 
the  landlord  (the  defendant)  distrained:^ 
Held,  that  the  r^oinder  was  bad. 

Held,  also,  that  the  replication  was  good, 
and  was  no  departure  from  the  declaratUm, 
which  stated  the  closes  to  be  the  closes  of  the 
plaintiff,  for  although  the  replicatian  shewed 
a  tenant  from  whom  the  rent  was  due  at  the 
time  of  the  execution,  yet  such  possession 
was  consistent  with  the  possession  of  the 
plaintiff  at  the  time  of  the  trespass* 

Trespass  for  breaking  and  entering,  on 
ftc.,  and  on  divers  other  days,  four  closet 
of  the  plaintiff,  and  reaping,  mowing,  and 
cutting  the  wheat  and  oats  of  the  plaintiff. 

Second  count,  asportavit  of  wheat,  oats, 
and  straw. 

Fourth  plea  to  the  first  count,  that  before 
&c.,  one  John  Lind,  from  thence  until  ftc, 
held  the  closes  in  which  &c.  in  the  first 
count  mentioned,  together  with  other  pre- 
mises, as  tenant  thereof  to  the  defendants, 
under  a  certain  demise,  &c.,  and  that  401., 
being  a  half-year's  rent,  was  at  the  said  tune 
when,  &c.,  in  arrear,  wherefore  the  defen- 
dants, on  the  first  day  when,  &«.,  did  enter, 
&c.,  in  order  to  distrain,  and  did  then  dis- 
train for  the  said  rent,  and  afterwards,  on  the 
day  last  aforesaid,  and  when  the  said  wheat 
and  oats  were  ripe,  did  gather  and  cut  the 
said  wheat  and  oats  for  tihe  purpose  and  in 
order  that  the  defendants  might  carry,  lay 
up,  and  impound  the  said  wheat  and  oats,  as 
such  distress  as  aforesaid,  on  the  moat  proper, 
fit,  and  convenient  part  of  the  said  premises 
so  held,  &c.,  according  to  the  form  of  the 
statute,  &c.  Sixth  plea,  as  to  the  first 
count,  that  the  rent  was  in  arrear,  [as  in  the 
former  plea,]  and  that  the  goods  in  the 
second  count  mentioned  were  on  the  pre- 
mises so  held  by  John  Lind,  and  liable  to 
be  distrained,  and  the  defendants  then  seized 
and  distrained  them. 

Replication  to  the  fourth  plea,  that  before 
the  said  times  when,  frc.  in  the  said  first 
count  mentioned,  the  plaintiffs  recovered  a 
judgment  in  the  Court  of  Queen's  Bench 
against  John  Lind  for  3771.  8s.  5d.  debt, 
and  91.  19s.  costs,  and  that  the  plaintift 
sued  out  a  writ  of  fi.  fa.  to  levy  the 
above  sums,  which  writ  was  delivered  to 
the  sheriff,  who,  by  virtue  thereof,  seised 
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ibe  wheat  and  oats  in  the  first  count  men- 
tiooed«  the  same  being  the  growing  crops  of 
the  said  John  Lind,  and  being  of  great  value, 
&e.,  and  therefore  within  a  reasonable  time 
afterwards,  and  before  the  said  times  when, 
&e.,  and  before  the  defendants  entered  and 
dktnined,  as  in  the  said  fourtb  plea  men* 
tbned,  and  whilst  the  said  writ  remained  in 
M  foioe,  to  wit,  on  &c.,  the  sheriff  duly 
btfgained,  sold,  and  assigned  the  said  wheat 
and  oats  so  seized  and  taken  in  execution, 
lod  >o  being  the  growing  crops  of  the  said 
John  Lind  as  aforesaid,  to  the  now  plaintiffs, 
for  38/.  10s.,  and  the  now  plaintiffs  there- 
upon became  and  were  possessed  of  the 
wd  wheat  and  oats  then  being  growing 
oops  until  the  said  times  when,  &c. ;  and 
that  before  a  reasonable  time  had  elapsed 
£or  the  cutting  and  gathering  the  said  wheat 
and  oats  by  the  plaintiffs,  and  whilst  the 
isaie  were  growing,  to  wit,  on  &c.,  the 
defendants  entered  and  distrained  and  after* 
wards  cut  and  gathered  the  same,  as  in  the 
fimith  plea  mentioned*     Verification. 

Shnilar  replication  to  the  sixth  plea. 

Rejoinder  to  the  replication  to  the  fourth 
plea,  that  the  said  rent  so  due  and  in  arrear, 
aa  in  the  said  fourth  plea  mentioned,  became 
»  dne  and  in  arrear  long  before  the  said 
time  when  the  plaintifis  sued  and  prose- 
cuted out  of  the  said  court  the  said  writ  in 
tbe  laid  replication  mentioned,  and  long 
before  the  day  of  tbe  teste  of  the  same  writ, 
aad  long  before  tbe  said  time  when  the  said 
writ  waa  delivered  to  the  said  sheriff,  as  in 
ibe  said  replication  alleged,  and  also  long 
before  the  said  time  when  the  said  sheriff 
ieised  and  took  in  execution  the  said  wheat 
and  oats,  as  in  tbe  said  replication  mentioned, 
in  uMnner  and  form,  &c.,  to  wit,  on  &c., 
and  of  all  which  premises  the  plaintiffs  and 
alao  the  said  shaiff,  before  the  said  time 
when  the  said  sheriff  bargained,  sold,  and 
ttcigned  the  said  wheat  and  oats  to  the 
plaintiffs,  as  in  the  said  replication  men- 
t)ODed«  to  wit,  on  &c.,  had  notice  ;  and  that 
t^  said  last^mentioned  wheat  and  oats,  at 
tbe  said  time  whei\  the  same  wheat  and  oats 
vere  seised  and  taken  in  execution,  were 
cotain  wheat  and  oats  which  were  in  and 
upon  the  said  closes  in  which,  &c.  in  the 
•aid  first  comit  and  fourth  plea  respectively 
nicntioned,  whereof  the  pUdntiflfo  and  also 
tbe  said  sheriff,  then  and  before  the  said 
^ime  when  the  said  sheriff  bargained,  sold, 


and  assigned  the  said  wheat  and  oats  to  the 
plaintiffs,  as  in  the  said  replication  men* 
tioned,  to  wit,  on  &c.,  had  notice ;  and  that 
the  said  rent  so  due  and  in  arrear  to  tbe 
defendants  as  aforesaid,  from  the  time  when 
the  same  rent  became  so  due  and  payable 
as  aforesaid,  until  and  at  the  said  time  when 
the  said  wheat  and  oats  were  so  seieed  and 
taken  in  execution  as  aforesaid,  and  also 
until  and  at  the  said  time  when  the  said 
sheriff  bargained,  sold,  and  assigned  the 
said  wheat  and  oats  to  the  plaintiffs  as 
aforesaid,  was  and  continued  to  be  due  and 
payable  from  and  by  the  said  John  Lind, 
and  in  arrear  and  unsatisfied  to  the  defen* 
dauts  aa  the  landlords  of  the  said  closes  in 
which,  &c.,  whereof  the  plaintiffs  and  abo 
the  said  sheriff  before  the  said  time  when 
the  said  sheriff  bargained,  sold,  and  assigned 
the  said  wheat  and  oats  to  the  plaintiffs  as 
aforesaid,  to  wit,  on  &c.,  had  notice;  and 
that  the  said  rent  so  due  and  in  arrear  as 
aforesaid  at  the  said  time  when  the  said 
wheat  and  oats  were  so  seized  and  in  exe- 
Gution  as  aforesaid,  and  also  at  the  time 
when  the  said  sheriff  bargained  and  sold 
the  said  wheat  and  oats  to  the  plaintiffs,  did 
not  amount  to  more  than  one  year's  rent  of 
the  said  closes  and  premises  in  the  said 
fourth  plea  mentioned,  and  then  amounted 
to  and  was  a  certain  sum  of  money,  to  wit, 
the  sum  of  40/.,  being  the  amount  of  the 
said  rent  for  the  said  half-year,  of  all  which 
premises  the  plaintiffs  and  also  the  said 
sheriff  before  Uie  said  time  when  the  said 
sheriff  bargained  and  sold  the  said  wheat 
and  oats  to  the  plaintiffs  as  aforesaid,  to 
wit,  on  &c.,  had  notice,  and  the  defendants 
then  and  before  the  said  time  when  the 
said  sheriff  bargained,  sold,  and  assigned 
the  said  wheat  and  oats  to  the  plaintil&  as 
aforesaid,  required  the  said  sheriff,  to  vrit,  on 
&c.  to  pay  to  the  defendants  the  said  rent 
so  due  and  in  arrear  to  them  as  aforesaid, 
before  the  said  wheat  and  oats,  or  any  part 
thereof,  should  be  sold  and  removed  from 
or  out  of  the  said  closes  and  premises,  of 
which  the  plaintifia  and  also  the  said  sheriff 
then  had  notice ;  and  that  the  said  wheat 
and  oats  were  so  seized  and  taken  in  exe- 
cution as  aforesaid  long  after  the  1st  of 
May  1710,  and  that  the  plaintiffs  did  not, 
nor  did  the  said  sheriff  or  any  other  person, 
at  any  time  before  the  said  time  when  the 
said  sheriff  bargiuned,  sold,  and  assigned 
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the  said  wheat  and  oats  lo  the  plaintiffs,  or 
at  any  time  before  the  said  time  when,  &c. 
in  the  said  first  count  mentioned,  pay  to 
the  defendants,  so  being  such  landlords  as  s 
aforesaid,  or  to  their  bailiff,  the  said  rent 
so  due  and  in  arrear  as  aforesaid,  or  any 
part  thereof;  wherefore  the  defendants,  on 
the  said  day  when,  &c.  did  enter  into  and 
upon  the  said  closes  in  which,  &c.,  for  the 
purpose  and  in  order  to  seize,  take*  and 
distrain  the  said  wheat  and  oats  as  and*  for 
a  distress  for  the  said  rent  so  due  and  in 
arrear  as  aforesaid,  and  afterwards  cut  and 
gathered  the  same  as  in  the  fourth  plea 
mentioned,  as  the  defendants  lawfully  might 
for  the  causes  hereinbefore  and  in^e  said 
fourth  plea  mentioned,  and  of  all  which 
premises  the  plaintiffs  then  had  notice, 
which  are  the  same  supposed  trespasses  in 
the  said  first  count  mentioned,  and  which 
are  in  the  said  fourth  plea  above  justified. 
Verification. 

Similar  rejoinder  to  the  replication  to  the 
sixth  plea. 

Demurrers  to  each  rejoinder,  assigning 
for  causes  that  the  rejoinder  confessed  the 
fiicts  stated  in  the  replication,  and  did  not 
ayoid  them;  and  that  it  ought  to  have 
shewn  a  seizure  for  the  rent  anterior  to  the 
seizure  and  sale  by  the  sheriff;  and  that 
the  landlord  could  not  legally  distrain  the 
crops  which  had  been  legdly  seized  by  the 
sheriff,  and  sold  to  the  plaintiffs,  before 
a  reasonable  time  for  the  plaintiffs  to  gather 
and  remove  them ;  and  that  the  rejoinder 
should  have  shewn  that  the  crops  were 
removed  from  the  premises  by  the  sheriff 
or  the  execution  creditor,  without  paying 
the  landlord  a  year's  rent. 

This  case  was  argued  (July  1)  by— 

W.  H>  Watson^  in  support  of  the  de- 
murrer (1). — The  rejoinder  raises  a  ques- 

( 1 )  The  defendtntt'  poiott  were,  amongst  others 
that  the  cropi  were  not,  at  the  time  of  the  diatreas, 
in  the  ouaiody  of  the  law,  or  otherwise  protected 
against  the  distress.  That  the  replication  wus  a 
departure  from  the  declaration,  aa  the  first  count 
alleged  the  olosea  to  be  the  cloaea  of  the  plain  tiffa; 
but  the  replication  admitted,  that  at  the  times  when, 
he.  thoT  were  the  closes  of  John  Lind.  That  the 
sheriff  hsying,  after  notice  of  the  rent  being  due, 
proceeded  to  a  sale  under  the  execution,  his  bill  of 
sale  to  the  plaintiffl  was  roid  at  all  events,  aa 
agaioat  the  defendants;  and  the  plsintiflb could  not, 
bj  their  own  unlawful  act  in  proceeding  with  their 
execution,  defeat  the  defendanta*  claim  or  remedj 
for  their  rent  That  both  counts  of  the  declaration 
and  both  the  replications  were  bad  and  insuflicient. 


tion  which  has  never  been  expressly  decided ; 
namely,  whether,  where  growing  crops  have 
been  seized  in  execution,  and  assigned  to  a 
purchaser,  the  landlord  can  distrain  if  the 
rent  is  not  paid  before  removal.  Before  the 
statute  8  ^n.  c.  14.  goods  in  the  custody 
of  the  law  could  not  be  distrained,  and  they 
must  of  course  be  held  as  much  entitled  to 
protection  in  the  hands  of  the  vendee  as  in 
the  hands  of  the  sheriff.  It  is  true  that  that 
statute  makes  the  goods  seized  in  execution 
liable  to  the  payment  of  a  year's  rent; 
but  the  seizure  in  execution  stands  good,  and 
the  sheriff  is  liable  to  an  action  if  he  removes 
the  goods  without  paying  a  year's  rent; 
but  tibe  landlord  cannot  enter  and  distrain. 
In  Peacock  v.  Purvis  (2),  the  year's  rent 
had  been  paid ;  but  that  case  is  important 
as  shewing  the  rights  of  the  vendee.  SmaU- 
man  v.  Pollard  {9)  may  be  relied  on  on  the 
other  side.  The  remarks  made  by  several 
of  the  Judges,  as  reported  in  that  case,  were 
not  necessary  for  the  decision  of  the  ques- 
tion raised  in  it,  and  are  not  supported  by 
any  authority.  Perhaps  if  the  goods  were 
left  on  the  prenuses  an  unreasonable  time 
after  the  seizure  and  sale  under  the  execn* 
tion,  they  might  be  liable  to  be  distrained— 
Cocker  Y.  Mu8gro9e(4).  Secondly,  there 
is  no  departure,  as  this  assignment  gives 
the  vendee  an  interest  in  the  land  until  the 
crops  are  reaped ;  besides^  the  goods  were 
in  the  custody  of  the  law. 

Hindmarshf  contrii. — It  is  true  that  rent 
becoming  due  after  the  levy  cannot  be 
distrained  for*— PeaeoeJb  v.  Pmrvie ;  but  here 
the  plaintiff  and  the  sheriff  had  notice,  be* 
fore  the  levy,  that  the  rent  was  due.  The  sale, 
therefore,  was  void.  The  sheriff's  hands 
were  tied  by  the  notice ;  and  hia  legal  cos* 
tody  did  not  exist  after  the  no^ioe'^Blades 
V.  Arundale{5)  and  WinUev.  Freeman  {6), 
Lastiy,  as  to  the  departure.  If  the  goods 
were  in  the  custody  of  the  law  the  plaintilf 
had  not  the  possession. 

WeUson^  in  reply«— The  landlord  is  not  in 
a  worse  situation  by  the  goods  renaaining  on 
the  premises,  as  he  could  not,  had  he  dis* 
trained,  have  removed  them  before  they 

[2)  2  Brod.  &  Bing.  862. 

.&  Or.  1001  ;8.c  lSLawJ.IUp.(N.8.) 


(2)  2  Brod. 
(8)  6  Man.. 
;.P.  116. 


(4)  15  Law  J.  Rep.  (v.s.)  Q.B.  Z6S. 

(5)  1  Mau.&Selw.  711. 

(6)  11  Ad.8c  El.  589 ;  a.c.  10  Law  J.  Rep.  (n.s.) 
Q.B.  161. 
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veie  ripe  and  fit  to  reap-*l  1  Oeo.  2.  c.  19. 

S.8. 

Cur,  adv»  vult. 

LoBD  Dehman*  CJ.  subsequently  (July 
IS)  delivered  the  judgment  of  Uie  Court  (7). 
—The  dedttration  in  this  case  contains  two 
coQoU  in  trespass.  The  first  for  breaking 
and  entering  the  closes  of  the  plaintifis  and 
cotting  down  growing  crops  of  com.  The 
Kcond  upon  a  cepit  et  aspartavU*  The  de- 
feodints  plead  to  the  first  count,  and  justify 
onder  a  distress  for  rent  due  for  the  closes 
6ddi  one  John  Lind*  They  also  plead  a 
smdlar  plea  to  the  second  count  The  plain- 
tifi  reply  separately  to  each  plea,  shewing 
ajodgment  at  the  suit  of  the  pUuntifis  against 
John  Lind,  and  a  writ  of  fieri  faoiaa  under 
vhieh  the  sheriff  seized  the  growing  crops 
in  question  and  sold  them  to  the  plaintifis, 
and  diat  before  a  reasonable  time  had  elapsed 
kf  cutting  and  gathering  them  the  defen- 
dants distrained  and  seized  thereon.  The 
defendants  rejoin  that  the  rent  for  which  the 
diitress  was  made  became  due  long  before 
the  judgment ;  that  the  sheriff  and  the  plain- 
ti&  had  due  notice  of  it;  that  it  continued 
in  arrearand  did  not  exceed  one  year's  rent; 
that  they  required  the  sheriff  before  he  sold 
to  the  plaintiffii  to  pay  the  rent,  of  which 
alao  the  plaintiffs  had  notice,  and  that  it  was 
not  paid.    The  plaintiffs  demurred. 

On  the  argument,  it  was  contended  for 
the  defiendanta,  that  as  regards  the  first 
count  the  replication  was  a  departure,  inas* 
■nich  as  the  count  alleges  the  closes  to 
be  the  doses  of  the  plaintifis,  whereas  the 
leplieation  shews  them  to  have  been  the 
dotes  of  John  lind.  We  think  that  there 
ii  nothing  in  this  point.  The  plea,  being  in 
cQolession  and  avoidance,  admits  the  posses* 
sun  of  the  plainti£Bi  at  the  time  when  the 
ticipaas  complained  of  was  committed,  and 
there  is  nothing  in  the  replication  inconsis- 
tent with  that  fact,  for  it  only  admito  the 
rent  to  be  due  from  J.  Lind,  and  that  he  was 
in  possession  when  the  sheriff  entered  under 
^fieri/aeioB  long  antecedent  to  the  tres- 
P«aB  complained  of:  both  of  which  drcum- 
staaces  ace  quite  consistent  with  the  posses- 
sion of  the  plaintiffs  at  the  time  of  that 
titspaas.    The  principal  question  in  the  case 


is,  whether  the  growing  crops  so  seized  by 
the  sheriff  and  sold  to  the  plaintiffs  could  be 
distrained  for  antecedent  rent  of  which  the 
sheriff  and  the  plaintiffs  had  notice,  and 
which  they  neglected  to  pay.  That  goods 
which  are  in  the  custody  of  the  law  cannot 
be  distrained  for  rent  is  clear:  the  point 
therefore  is,  whether  these  crops  are  to  be  con*- 
sidered  to  have  been  in  such  custody  when 
the  defendants  seized  them.  If  the  rent 
had  been  paid,  it  is  plain  that  they  would 
have  been  in  such  custody,  though  in  the 
hands  of  a  vendee  under  the  sheriff,  and  not 
of  the  sheriff  himself — Peacock  v.  Purvis, 
In  that  case  it  is  true  that  rent  distrained 
for  accrued  after  the  seizure  under  the  fieri 
faciast  but  still  it  establishes  the  prindple 
that  the  crops  in  the  hands  of  the  sheriff's 
vendee  are  as  much  in  eustodid  legia  as  if  in 
the  hands  of  the  sheriff,  until  they  are  in  such 
a  state  as  to  be  capable  of  removal.  We  have 
then  to  consider  what  is  the  effect  of  the 
statute  8  Anne,  c.  14.  s.  1,  whether  goods 
seized  by  the  sheriff  under  a  writ  of  fieri 
fadae  are  prevented  by  the  operation  of  that 
statute  from  being  in  eustodid  legis,  so  far  as 
regards  the  landlord's  right  of  distress  for 
one  year's  rent  then  due.  The  statute  says, 
that  no  goods  shall  be  liable  to  be  taken  by 
virtue  of  any  execution,  unless  the  party  at 
whose  suit  the  execution  is  sued  out  shall, 
before  the  removal  of  such  goods  from  off 
such  premises  by  virtue  of  such  execution, 
pay  to  the  landlord  of  the  premises  rent  not 
exceeding  one  year. 

The  words  cannot  be  taken  literally.  The 
true  construction  is  given  in  Riscley  v.  Ryle 
(8)  by  Parke,  B.  The  meaning  is,  that  the 
sheriff  shall  not  remove  the  goods  unless 
a  year's  rent  be  first  paid.  The  seizure  is 
lawful  frimd  facte;  but  if  the  goods  be 
removed  without  payment  of  the  rent,  after 
notice  that  it  is  due,  such  removal  renders 
the  whole  proceeding  unlawful  as  regards 
the  landlord,  and  subjects  the  sheriff  to  an 
action  on  the  case  at  his  suit.  The  goods, 
however,  in  the  mean  time  until  they  are 
removed  are  f  n  eustodid  Ugis,  A  bill  of  sale 
of  the  goods  is  not  a  removal,  as  was  esta- 
blished in  the  case  of  SmaUman  v.  Pollard. 
If  indeed  the  sheriff  receives  the  pro- 
ceeds under  such  bill  of  sale,  either  from  a 


(7)  liOfd  D«nman,  C.J.,  Patteion,  J.,  Cole- 
n^t,  J.  and  Erie,  J. 

New  ScRiet.  XVII.— aB. 


(8)  10  Mee.  &  Wela.  101 ;  a.o.  11  Law  J.  Hep. 
(n.8.)  Ezcb.  385. 
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stranger  vendee  abaolately»  or  from  the  exe- 
cution creditor  constructively,  he  being  an 
officer  of  the  court  will  be  compelled  on 
motion  to  pay  over  a  year's  rent  to  the  land- 
lords—  Westw.  Hedges  (9),  HencheU  y,  Kimp" 
son  (10) ;  but  such  bill  of  sale  and  receipt  will 
not  amount  to  a  removal  so  as  to  subject 
him  to  an  action.     In  the  case  of  growing 
crops  possibly  the  sheriff  may  sell  either  for 
a  sum  of  money  to  be  paid  immediately,  or 
for  a  larger  sum  to  be  paid  on  reaping  and 
removal  of  the  crops ;  and  in  the  latter  case 
he  could  not  be  called  upon  by  the  landlord 
by  motion  to  pay  his  rent  until  the  time  came 
for  removal  of  Uie  crops.  The  landlord  is  in 
no  way  ii\jured  by  this,  for  if  there  had  been 
no  execution  and  he  had  distrained  the  crops 
for  his  rent  under  11  Geo.  2.  c.  14.  s.  8,  he 
could  not  sell  them  till  they  were  reaped,  and 
roust  therefore  wait  for  his  money  till  that 
time.  There  seems,  therefore,  to  be  no  reason 
why  he  should  be  held  to  be  authorized  by  the 
statute  of  Anne  to  do  that  which  at  common 
law  he  could  not  do,  namely,  to  distrain 
goods  in  custodid  legis,  but  rather  that  that 
act  intended  to  give  him  protection  through 
the  liability  of  the  sheriff  in  lieu  of  his  right 
of  distress  which  is  taken  away  by  the 
seizure  under  vl  fieri  facias.     This  appears 
to  be  the  reasonable  construction  of  the 
statute  of  Anne  in  regard  to  goods  of  any 
kind  seized  by  the  sheriff;  and  it  is  more 
strongly  so  in  regard  to  growing  crops  which, 
although  liable  to  be  taken  in  execution  by 
the  common  law,  were  not  liable  to  be  dis- 
trained for  rent  until  the  statute  11  Oeo.  2. 
It  is  true  that  in  the  case  of  Smallman  v. 
Pollard  there  are  dicta  of  the  learned  Judges, 
especially  of  Mr.  Justice  Maule,  intimating 
their  opinion,  that  by  the  statute  of  Anne 
the  landlord's    right    to   distrain  is    pre- 
served ;  but  those  dicta  are  entirely  beside 
the  point  on  which  the  case  was  deter- 
mined, which  was  simply  that  the  declara- 
tion against  the  sheriff  alleged  a  removal 
of  the  goods  (which   allegation  Mr.  Jus- 
tice Cresswell  considered  to  be  necessary), 
and  the  fact  of  removal  was  not  established 
by  proof  of  a  bill  of  sale,  the  goods  remain- 
ing on  the  premises.     With  all  possible 
respect  towards  the  learned  Judges  whose 
dicta  are  there  stated,  we  cannot  agree  with 
them  in  opinion.     We  think  that  the  crops 

(9)  Barnes,  211. 

(10)  2  Wils.  140. 


in  question,  having  been  lawfully  seized  by 
the  sheriff  (for  not  having  been  removed  at 
the  time  of  the  trespass  complained  of,  the 
seizure  of  them  had  not  been  rendered  un* 
lawful),  were  t»  custodid  legis  though  in  the 
hands  of  the  plaintiffs,  the  vendees,  under  a 
bill  of  sale  from  the  sheriff,  and  could  not  by 
law  be  distrained  for  any  rent.  We  think 
that  the  statute  of  Anne  does  not  preserve 
any  right  in  the  landlord  so  to  distrain,  but 
gives  him  his  remedy  against  the  sheriff  in 
lieu  of  such  right,  and  that  our  judgment 
must  be  for  the  plaintiffs. 

Judgment  for  the  fdainHffs. 


} 


PIKE  V,  STEPHENS. 


1848. 

June  6,  13. 

Bankruptcy — Execution — Notice  of  prior 
Jet  of  Bankruptcy — Service  on  Clerk  of 
Attorney— 2  ^  3  VicU  c.  29. 

Notice  of  a  prior  act  of  bankruptcy  gieeu 
to  a  derk  of  an  aitemey,  who  had  issued 
a  writ  of  execution^  at  the  office  and  in  the 
absence  of  his  master ^  such  clerk  not  being 
shewn  to  have  had  personaUy  the  eondmct  of 
the  suit  in  which  execution  issued^  will  not 
operate  to  defeat  the  exeeution  under  the 
proviso  in  the  2^^  VicU  c.  29.  s.  1, until 
communicated  by  the  clerk  to  his  wMSter, 

This  was  an  action  on  the  case  agamsl  the 
defendant  as  sheriff  of  Berks^  for  n^^bseting 
to  levy  under  a  writ  of fi.  fa,  delivared  to  him 
against  certain  persons  named  Toms  and 
Matthews,  at  the  suit  of  the  plaintiff,,  until 
after  the  lapse  of  a  reasonable  time  in  that 
behalf^  and  until  after  the  plaintiff  had 
received  notice  of  a  prior  act  of  bankraptcy 
committed  by  Toms  and  Matthews^  whereby 
he  was  deprived  of  the  benefits  of  his  exe- 
cution. 

Pleas  (inter  alia)  noi  guilty,,  and  that  a 
reascmable  time  hsid  not  elapsed  before  the 
receipt  by  the  plaintiff  of  the  notice  of  the 
act  of  bankruptcy.    Issue  thereon. 

At  the  trial,  before  Coleridge,  J.,  at  the 
Glottcesten^re  Summer  Assizes,  1 847,  it  ap- 
peared, that  the  writ  in  questioa  was  lodged 
with  the  town  agents  of  the  sheriff  of  Berks 
on  the  2nd  of  December  1846,  and  that  a 
warrant  was  forwarded  by  them  by  post 
the  same  night  to  the  bailiff  at  Newbury,  the 
place  of  business  of  Toms  and  Matthews 
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being  at  Hnngerford,  which  is  distant  nine 
miles  from  Newbury.     The  sherifP  of  Berks 
DCTcr  had  a  bound  bailiff  at  Hungerford. 
Itappeaied  that  the  post  arrived  at  Newbury 
abont  nine  o'clock  in  the  morning,  and  the 
plantiff  called  as  a  witness  a  boy  who  was  a 
derk  in  the  office  of  Mr.  Astley,  an  attorney 
St  Hangerford,  who  was  in  partnership  with 
Mstthews,  who  stated  that  the  bailiff  called 
at  their  office  as  eariy  as  a  quarter  before  ten 
on  the  morning  of  December  the  3rd.     It 
also  appeared,  that  on  the  same  morning  a 
docket  was  struck  against  Toms  and  Mat" 
tiiews,  and  a  verbal  notice  that  they  had 
committed  acts  of  bankruptcy  given  a  few 
minutes  after  ten  o'clock  at  &e  office  of 
Mr.  Hooker,  the  plaintiff's  attorney,  to  a 
derk  who  had  issued  the  writ  of  execution 
in  the  cause.     Mr.  Hooker  had  not  then 
urived  at  his  office,  but  the  clerk  undertook 
to  communicate  the  notice  to  him,  which  he 
accordingly  did  on  his  arrival  about  a  quarter 
befiire  eleven ;  a  written  notice  to  the  same 
effect  was  also  served  on  Mr.  Hooker  himself 
soon  after  eleven.    The  defendant  gave  evi- 
dence shewing  that  Macgraw  (the  bailiff)  did 
not  quit  Newbury  until  ten  o'clock  on  that 
moraiBg,  and  that  he  had  borrowed  a  horse 
for  the  purpose  of  going  over  to  Hungerford, 
there  bdng  no  public  conveyance  before  the 
afternoon,  and  that  he  reached  that  place 
about  half-past  eleven,  and  levied  about 
half-past  twelve  or  one.  The  counsel  for  the 
defendant  contended,  that  the  verbal  notice 
given  to  the  clerk  of  the  plaintiff's  attorney 
at  his  office  was  a  valid  notice  from  the  time 
when  it  was  given  to  defeat  the  execution 
onder  the  2  &  3  Vict.  c.  29.  s.  1,  and  that 
taking  all  the  evidence  together  there  was  no 
inch  unreasonable  delay  in  the  execution  of 
the  writ  as  ought  to  make  the  sheriff  liable 
to  this  action. 

The  learned  Judge  thought  the  notice  of 
the  act  of  bankruptcy  could  only  operate 
fxom  the  time  when  it  was  communicated 
to  Hooker,  by  his  clerk,  and  told  the  jury 
that  although  a  levy  at  one  o'clock  would 
have  been  early  enough  under  ordinary  cir* 
comstanoes,  yet  if  they  thought  Macgraw 
was  in  Hnngerford  as  early  as  ten  o'clock, 
and  had  n^leeted  to  levy  before  a  quarter 
to  eleven,  the  time  when  notice  of  die  act 
of  bankruptcy  was  communicated  to  Hooker, 
be  had  been  guilty  of  unreasonable  delay. 


The  jury  under  this  ruling  g^ve  a  verdict 
for  the  plaintiff. 

In  the  ensuing  term, — 

H,  S,  Keating  obtained  a  rule  nisi  for  a 
new  trial  on  the  ground  of  misdirection  as 
to  the  notice,  and  also  on  affidavits,  against 
which— 

Talfourdf  Serj.  and  Gray  shewed  cause. 
—It  is  not  denied  that  the  principle  laid 
down  by  Coleridge,  J.  in  RothweU  v.  Tim* 
breU{\),  that  notice  to  the  attorney  in  the 
cause  is  notice  to  the  client,  is  correct.  But 
the  notice  given,  as  here,  to  a  mere  clerk  in 
the  attorney's  office,  not  clothed  with  any 
authority  to  act  on  behalf  of  the  client,  is  of 
no  avail  to  defeat  the  execution.  The  words 
in  the  2  &  3  Vict.  c.  29.  s.  1 .  are  "  provided 
the  persons  at  whose  suit  the  execution  was 
issued  had  not  notice  of  a  prior  act  of  bank- 
ruptcy," and  notice  there  must  clearly  mean 
knowledge  by  some  person  who  is  authorized 
by  the  party  issuing  the  execution  to  act 
upon  that  knowledge,  as  much  judgment 
and  discretion  may  be  required  to  determine 
what  ought  to  be  done  on  the  receipt  of  such 
a  notice  as  the  present.  In  Ramsey  v.  Eaton 
(2)  the  Court  held,  that  notice  to  the  sheriff's 
officer  was  insufficient,  as  he  was  not  the 
agent  of  the  execution  creditor.  That  is 
the  principle  upon  which  the  few  decisions 
on  this  point  have  proceeded.  It  may  be 
argued  that  this  was  a  managing  clerk,  and 
had  some  greater  authority  to  act  for  his 
master  than  is  ordinarily  the  case  with  clerks 
in  attomies'  offices,  but  that  does  not  ap- 
pear from  the  evidence.  No  doubt  he  acted 
officially  in  issuing  the  writ,  but  that  was 
only  under  his  master's  direction.  There 
is  nothing  to  shew  that  he  was  treated  other- 
wise than  as  a  mere  conduit  pipe  to  convey 
the  information  to  his  master,  and  he  could 
not  have  been  in  a  condition  to  act  upon  the 
notice  at  the  time  he  received  it.  If  the 
view  taken  by  the  defendant  be  correct, 
notice  given  at  an  attorney's  office  to  a  boy 
or  a  laundress  there  would  be  sufficient. 
Conway  v.  Nail  (8)  was  also  referred  to  (4). 


(1)  1  Dowl.  P.C.  (n.8.)  778. 

(2)  10  Med.  &  Wel8.  22 ;  8.o.  11  Law  J.  Rep. 
(h.8.)  Ezoh.  383. 

(3)  1  Com.  B.  643;  8.c.  14  Law  J.  Rep.  (n.s.) 
C.P.  165. 

(4)  The  Court  heard  the  argument  as  to  the  mis- 
direction only  in  the  first  instance. 
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H,  S.  Keating  and  H.  J.  Hodgsonj  in  sup- 
port of  the  rule. — This  is  a  notice  given  in 
the  course  of  a  suit,  and  stands  on  the  same 
footing  with  other  similar  notices,  which  are 
well  served  upon  any  clerk  at  the  office  of  the 
attorney.  In  fact,  it  is  the  place  where  the 
service  is  made  which  is  the  roost  material 
consideration,  as  the  Courts  consider  that  an 
attorney  is  hound  to  be  present  either  by 
himself  or  some  person  qualified  to  receive 
notices  during  business  hours.  Grant  v. 
Mackenzie  (5)  is  a  very  strong  authority  on 
that  point.  There  a  notice  was  put  through 
the  door  of  an  attorney's  office  daring  the 
regular  hours,  and  it  was  held  on  the  same 
principle  that  it  was  a  good  service  firom  the 
time  when  it  was  so  put  through  the  door. 

[pATTEfiON,  J.— That  was  a  notice  of 
taxation  given  in  the  progress  of  the  cause, 
and  therefore  different  fiom  such  a  notice 
as  this.] 

It  is  submitted  that  it  ought  to  be  re- 
garded in  the  same  light  Neither  notice  is 
strictly  a  step  in  the  cause,  but  it  is  imme- 
diately connected  vrith,  and  affects  the  pro- 
ceedings in  the  cause.  Suppose  the  attorney 
is  absent  from  London,  surely  service  at  his 
office  upon  a  clerk  there  is  more  likely  to  be 
effective  than  if  made  personally  on  him  at 
a  distant  place. 

[Patteson,  J. — Do  you  then  say  it  is 
good  service  whoever  it  is  delivered  to  ?] 

It  would  be  a  question  for  the  jury,  whe- 
ther the  person  receiving  it  had  authority. 
No  such  question  was  here  left  to  them. 

[Erle,  J.— You  must  go  the  length  of 
saying  it  would  be  good  service  if  it  were 
put  through  the  door  or  delivered  to  any 
person,  or  at  any  place  referred  to  by  a  notice 
on  the  attorney's  door.] 

Grant  v.  Mackenzie  and  Lackington  v* 
Elliot  (6)  support  such  a  view.  As  to  this 
being  a  managing  clerk,  that  is  a  ques- 
tion which  ought  to  have  been  left  to  the 
jury.  It  is  not  necessary  that  he  should  be 
what  is  called  the  general  managing  clerk 
of  the  office,  it  is  enough  if  he  appears  to 
have  had  the  conduct  of  the  particular 
suit,  and  that  it  is  submitted  does  appear  in 
the  evidence.  Rothwell  v.  TimbreU  was  the 
first  case  where  notice  to  the  attorney  act- 

(5)  16  Law  J.  Rep.  (n.s.)  Ezch.  255. 
(6)8  Sco.  N.R.  275 ;  s.  c.  13  Law  J.  Rep.  (n.s.) 
C.P.  153. 


ing  in  the  cause  was  held  to  be  a  notioe  to 
affect  the  client,  and  that  was  followed  up 
by  Bird  v.  Basa  (7). 

[Coleridge,  J. — Merely  issuing  execu- 
tion, which  is  all  that  this  clerk  appears  to  have 
done,  is  not  such  an  acting  in  tiie  cause  as 
will  render  him  the  imme&te  agent  of  the 
client.] 

The  notice  in  such  a  case  as  the  present 
is  merely  technical,  and  whether  given  to 
the  attorney  or  his  client  it  would  have  been 
utterly  impossible  for  either  of  them  in 
London  to  have  taken  any  step  which  could 
have  stopped  the  execution  in  Berkshire. 
Its  effect  is  to  defeat  not  to  prevent  the  levy 
by  the  sheriff. 

Cur.  adv.  9uU. 

On  a  subsequent  day  in  this  term  (June  1 3) 
the  judgment  of  the  Court  (8)  on  the  point 
of  law  was  delivered  by — 

Lord  Denman,  C.J. — ^The  point  which 
has  been  argued  in  this  case,  and  on  which 
we  think  it  right  to  pronounce  our  judgment 
before  we  go  into  the  remaining  questions, 
arises  on  the  first  proviso  in  the  2  &  3  Yict. 
c.  29.  8.  1.     That  section  enacts  **that  ail 
contracts,  dealings  and  transactions  by  and 
with  any  bankrupt,  really  and  bond  fide 
made  and  entered  into  before  the  date  and 
issuing  of  the  fiat  against  him,   and  all 
executions  and   attachments    agaiust    ihe 
lands  and  tenements,  or  goods  and  chattels 
of  such  bankrupt,  bond  fide  executed  or 
levied  before  the  date  and  issuing  of  the 
fiat,  shall  be  deemed  to  be  valid,  notwith- 
standing any  prior  act  of  bankruptcy  by 
such  bankrupt  committed ;   provided   the 
perion  or  peraone  so  dealing  with    such 
bankrupt,  or  at  whose  suit  or  on    whose 
account  such  execution  or  attachment  shall 
have  issued,  had  not  at  the  time  of  such 
contract,  dealing  or  transaction,  or  at  the 
time  of  executing  or  levying  such  executton 
or  attachment,  notioe  of  any  prior  act  of 
bankruptcy  by  him  committed.'*       Upon 
these  words  the  question  is,  whether  a 
notice  in  other  respects  treated  as  anfficient, 
but  served  on  a  clerk  of  the  plaintiff's 
attorney  issuing  the  writ  of  execution,  such 
clerk  not  being  shewn  to  have  had  personally 

(7)  6  Man.  &  Gr.  143. 

(8)  Lord    Denman,  C.J.,    Pattasoo,    J^    Cole- 
ridge, J.  and  Eri«,  J. 
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the  ooDdnct  of  the  suit,  will  tikke  the  exe- 
cition  out  of  the  protection  of  the  clause. 
The  learned  Judge  ruled  that  It  would  not. 
In  deciding  this  question,  it  is  important, 
of  course,  to  consider  the  ohject  of  the 
pfOTiso,  which  is  in  restraint  of  Uie  previous 
eBsetment,  and  that  is  clearly  this: — 
whereas  dealings  idth  a  trader  band  fide 
cviied  on,  or  executions  issued  out  against 
lui  proper^  in  ignorance  of  a  prior  act  of 
btnkmptcy,  and  prior  to  the  date  of  the 
fiit,  are  to  be  protected,  nothing  is  to  be 
done  to  relieye  from  the  ordinary  operation 
of  the  bankrupt  law  any  transaction  entered 
isto  or  any  execution  levied  with  notice  of 
such  act.  And,  in  advancement  of  this, 
I  Mcond  proviso  further  limits  the  operation 
of  die  enacting  part  of  the  section,  by  pro- 
fiding,  that  even  where  there  is  no  such 
Dodoe,  still  if  the  payment  by  the  bankrupt 
be  in  the  way  of  a  fntudulent  preference  by 
Mm,  or  the  execution  be  founded  on  a  judg- 
ment or  warrant  of  attorney,  or  cognovit, 
idudi  he  has  given  by  way  of  fraudulent 
preference,  the  act  shall  give  no  protection. 
On  the  receipt  of  the  notice  it  becomes  the 
daty  of  the  person  properly  served  to  stop 
the  transaction  or  execution  as  the  case 
nay  be.  This,  then,  being  the  object  of 
the  proviso,  the  notice  must  be  understood 
to  be  such  as  will  advance  it,  and  therefore 
io  die  case  of  an  execution  it  has  been  held, 
n^tly  we  think,  in  Rothwell  v.  Timbrell, 
that  idthough  the  words  are  the  person  or 
ftnen$  ai  whose  suit  or  on  whose  account  the 
oecution  issues,  yet  notice  to  the  attorney 
who  conducts  the  cause  for  him,  when  act- 
ing in  the  cause,  is  sufficient.  It  is  obvious 
^  notice  to  him  will  in  the  majority  of 
wch  cases  be  more  effectual  to  stop  promptly 
the  further  proceedings,  than  notice  to  the 
^eat  himself.  And  it  would  be  easy  to 
nppose  cases  where  the  clerk  of  the  attorney 
ruf  have  been  so  entirely  entrusted  with 
the  management  of  the  cause,  and  the  con- 
traol  of  ^e  proceedings,  that  notice  to  him 
o^  be  as  effectual  as  to  his  principal, 
ad  equally  bind  the  client.  And  so  in  the 
csKs  of  contracts,  dealings  and  other  trans- 
vtioos  in  business,  instances  might  be  put 
of  eonfidential  clerks  or  managers  invested 
with  such  authority  in  the  management  of 
their  masters'  affairs,  or  so  trusted  in  the  par- 
^loilar  negoUation,that  a  notice  to  them  ought 
to  itop  at  once  the  further  progress  of  it, 


and  therefore  would  bind  the  principal  as 
a  notice  to  himself.  The  statute  in  terms 
requires,  that  the  person  dealing  or  suing 
should  have  notice,  not  that  he  should  be 
personally  served ;  and  wherever  in  the  trans- 
action or  the  suit  he  has  put,  or  allowed  to 
be  put,  some  one  else  in  his  place  to  manage 
or  controul,  in  good  sense  and  equity  a 
notice  to  that  person  must  be  considered  a 
notice  to  himself.  This  being  the  principle, 
the  question  is,  whether  such  a  clerk  as 
we  have  described  from  the  evidence  in  the 
cause,  falls  within  it.  The  counsel  for  the 
defendant  contended  that  he  did  ;  that  any 
clerk  at  the  office  of  the  attorney  —  the 
place  where  all  notices  in  the  cause  were  to 
be  served — was  such  derk ;  nay,  that  any 
other  person,  at  any  other  place,  to  whom 
or  at  which  by  notice  over  his  door,  the 
attorney  might  direct  papers,  letters,  or 
notices  in  a  cause  to  be  delivered,  was  such 
an  agent  as  might  receive  a  notice  under 
the  proviso,  to  bind  the  client.  But  there 
is  an  obvious  distinction  between  such  a 
notice  and  those  notices  and  matters  which, 
in  the  ordinary  progress  of  a  cause,  must 
be  passing  from  one  attorney  to  the  other. 
That  the  cause  may  proceed  with  regularity 
and  without  delay,  the  Courts  require  that 
the  attorney  shall  always  be  at  his  office,  or 
have  some  competent  person  there  during 
office  hours,  for  the  purpose  of  receiving 
them,  and  as  to  these,  the  attorney  is  re- 
garded not  merely  as  the  mere  agent  of  the 
client,  but  rather  as  a  substituted  principal. 
What  is  required  upon  a  notice  of  this  kind 
io  be  done  or  communicated,  there  ought 
to  be  a  clerk  at  the  office  sufficiently  skiUed 
and  entrusted  to  be  able  to  do  or  communi- 
cate, or  take  the  necessary  step  upon,  if  the 
attorney  himself  be  absent ;  and  the  client 
must  suffer  if  his  attorney  be  guilty  of  any 
default  in  not  employing  such  a  clerk.  But 
the  notice  now  in  question  was  not  a  notice 
in  the  cause ;  it  was  the  intervention  of  a 
third  party,  on  the  result  of  which  would 
depend  the  perception  or  not  of  the  whole 
fruits  of  the  cause.  It  cannot  be  said  that 
the  clerk  receiving  it  had  authority  to  stay 
the  issuing  or  the  levying  of  the  execution, 
nor  that  his  master  was  bound  at  all  office 
hours  to  have  a  clerk  there  with  such  autho- 
rity in  his  own  absence.  This  was  a  matter 
which  would  require  the  whole  discretion  of 
the  principal  to  determine  whether  he  would 
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yield  to  it,  or  enforce  his  writ,  and  attomies 
are  not  bound  in  all  cases  to  liave  in  their 
employment  clerks  to  whom  such  extensive 
authority  may  be  safely  entrusted.  What 
has  been  called  a  managing  clerk  is  by  no 
means  a  necessary  officer  in  an  attorney's 
establishment ;  it  would  be  very  unjust  to 
require  it,  and  it  must  not  be  taken  that 
even  such  a  person  would,  under  all  circum- 
stances, be  one  on  whom  such  a  notice 
could  be  effectually  served.  If  it  be  said 
that  the  doctrine  now  laid  down  may  some- 
times lead  to  injustice,  and  that  by  the 
absence  of  the  attorney  from  his  office  it 
may  become  impossible  to  serve  the  notice 
in  time  to  prevent  the  executicm  from  taking 
effect,  the  answer  is  that  the  proviso  em- 
braces other  cases  than  that  of  execution, 
and  must  be  construed  throughout  on  the 
same  principle ;  that,  even  as  construed  by 
us,  the  party  seeking  to  prevent  the  opera- 
tion of  execution  has  unavoidably  an  advan- 
tage over  him  who  seeks  to  invalidate  a 
mercantile  transaction,  because  he  has  in 
all  cases  both  the  client  and  attorney,  on 
either  of  whom  he  may  serve  the  notice 
as  may  be  most  convenient ;  but  lastly,  and 
chiefly,  that  the  statute  is  framed  in  ad- 
vancement of  the  policy  of  modem  legisla- 
tion to  restrain  the  relation  to  the  act  of 
bankruptcy,  and  that  we  ought  to  be  careful 
not  to  limit  that  by  a  notice  which  is  in 
truth  merely  nugatory  as  regards  the  object 
with  which  it  is  professed  to  be  served.  The 
words  compel  us  to  hold  that  where  the 
notice  is  served  on  a  proper  person  before 
the  execution  levied,  it  must  have  effect, 
even  where  from  distance  it  cannot  be  used 
to  stop  it,  but  we  ought  not  to  go  beyond 
that.  We  think,  therefore,  that  in  this 
case,  having  regard  to  the  exact  circum- 
stances, the  ruling  of  the  learned  Judge  was 
right,  and  it  is  clear  that  the  party  serving 
the  notice  treated  the  clerk  merely  as  a 
channel  through  which  it  was  to  reach  the 
attorney,  and  never  intended  to  rely  on  the 
service  on  him  as  in  itself  good  service. 

In  the  ensuing  vacation  the  rule  was 
further  argued  upon  the  affidavits,  when  the 
Court  ordered  that  it  should  be  discharged. 

Rule  discharged. 


£1N  THE  EXCHEQUEB  CHAMBER.] 

1848. 
June  19. 


9.  / 


BROOME  V,  THE  QUEEK. 


Indietment — Title  of  Grand  Jurors — 
Statement  of  Time. 

An  indicimentf  the  caption  of  which  ipm 
in  the  usual  form,  commenced  "  The  jurors 
of  our  Lady  the  Queen"  and  laid  the  offence 
as  "  in  the  tenth  year  of  our  Sovereign  Ladi^ 
Victoria^"  S^c: — Held^  on  tcrit  of  error^ 
first,  that  taking  the  caption  and  the  mitid- 
ment  together,  there  was  no  error  in  the 
description  of  the  grand  jurors ;  secondiy, 
that  the  statement  of  time,  if  incorrect,  was 
cured  by  the  7  Geo,  4.  c.  64.  «•  20. 

[For  the  report  of  the  above  case,  see 
17  Law  J.  Rep.  (n.s.)  M.C.  p.  152.] 


12.  / 


WE8TAWAY  V,  FROST. 


1848. 

July  12, 

Case — Wrongful  Act — Attorney — Da- 
mage— Necessary  Consequence '^Effect  of 
Verdict* 

Where  the  declaration  alleged  that  the 
defendant,  an  attorney,  wrongfuUy,  and 
without  the  consent  or  retainer  of  the  plain" 
tiff,  entered  an  appearance  for  kins  in  an 
action  brought  by  D.  (a  third  party)  against 
the  plaintiff,  and  took  ifpon  himself  to  con- 
duct the  action,  and  such  proceedings  were 
thereupon  had  that  D,  recovered  judgment, 
and  issued  execution,  and  the  pkUnUff  was 
obliged  to  pay  the  amount  recovered  and 
the  costs  of  the  execution,  and  "  by  reason  of 
the  premises**  was  injured  in  his  credit  and 
character, — Held  ill,  after  verdict,  as  not 
shewing  any  damage  resulting  from  any  act 
of  the  defendant. 

Case.  The  declaration  stated,  that  before 
and  at  the  time  of  the  committing,  &c.,  he, 
the  defendant,  was  and  still  is  an  attorney 
of  the  Court  of  Queen's  Bench,  at  West* 
minster,  and  whereas  also  before,  &c,  a 
certain  writ  of  summons  had  been  duly 
issued  out  of  her  Majesty's  Court  of  Exche- 
quer, in  a  certain  action  against  the  plaintiffi 
at  the  suit  of  one  Adolphus  Dyer,  which 
said  writ,  at  the  time  of  the  committing,  &c., 
still  was  and  continued  to  be  in  full  force, 
but    no   further  proceedings,  beyond  the 
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jssoiiig  of  the  said  writ,  had  tfien  been  bad 
in  the  same  action,  nor  would  the  plaintiff 
hare  defended  the  same,  nor  had  the  defen- 
dant then  been  nor  was  he  then  or  at  any 
time  thereafter  retained  or  employed  by  the 
plaintiff  to  defend  the  said  action ;  all  which 
Slid  premises  he,  the  defendant,  before  and 
at  the  time,  &c.,  well  knew,  yet  the  defen- 
dant, heretofore,  to  wit,  on  &c.,  then  and 
diexe  still  being  snch  attorney  as  aforesaid, 
hat  contriving,  &c.,  did  wrongiiilly  and 
injnrioady,  and  without  ibe  ccmsent,  autho- 
li^,  or  retainer  of  the  plaintiff,  and  without 
any  just  or  reasonable  eause  in  that  behalf, 
enter  an  appearance  for  the  plaintiff  in  the 
said  action,  and  did  afterwards,  witiiout  the 
conaent,  authority,  or  retainer  of  the  plaintiff 
is  that  behalf,  take  i^»on  himself  to  manage 
and  conduct  the  defence  to  the  said  action, 
and  that  audi  proceedings  were  thereupon 
bad  in  the  sud  action,  the  same  being  con- 
tinnaUy  and  wrongfuUy  defended  by  the 
now  defendant,  without  the  leave,  licence, 
authority,  consent,  or  retainer  of  the  plain- 
tiff, that  afterwards,   to  wit,   on    &c.,  it 
was  considered  and  adjudged  by  the  said 
Court  of  Exchequer,  that  Adolphus  Dyer 
ihoold  recover  against  the  plaintiff  a  certain 
laige  sum  of  money,  to  wit,  the  sum  of 
8JiL  9a.,  and  thereupon  execution  was  after- 
wards, to  wit,  on  &c.,  issued  upon  the  said 
judgment  against  the  plaintiff;    and  the 
plaintiff,  in  order  to  satisfy  the  said  exe- 
codoD,  was  afterwards,   to  wit,   on  &c., 
foreed  and  obliged  to  pay  to  the  said  Adol- 
phus Dyer,  in  satisfaction  of  the  said  judg- 
ment, die  money  so  recovered,  and  also 
another  large  of  money,  to  wit,  the  sum  of 
OL  Ss,  6(L,  being  the  costs  and'expenses  of 
and  occasioned  by  the  said  execution ;  and 
the  plniitiff,  by  reason  of  the  premises,  was 
thnehy  then  greatly  injured  in  his  credit 
and  cfaaraeter,  &c,^  and  put  to  great  loss, 
costs,  and  chafes,  dec,  and  is  otherwise 
greatij    injured,    &c.,   to    the    plaintiff's 


Pleas — First,  not  guilty;  second,  that  the 
defendant  was  retained  and  empk>yed  by 
the  plaintiff.     Issue  thereon. 

At  the  trial,  before  Wightman,  J.,  at  the 
last  Spring  Assizes  for  Devonshire,  the  plain- 
tiff obtained  a  verdict  for  93/.  189.  2d. 

In  Easter  term, — 

Monia^  Smith  obtained  a  rule  nisi  for 
arrestiDg  the  judgment,  on  the  ground^that 


the  declaration  disclosed  no  cause  of  action, 
or  shewed  that  the  plaintiff  had  sustained 
any  damage;  and  it  was  quite  consistent 
with  the  declaration,  that  the  now  plaintiff 
derived  great  benefit  from  the  proceedings 
taken  by  the  defendant,  though  without 
authority ;  and  that  it  did  not  appear  what 
the  first  action  was  brought  for,  or  any 
reason  why  the  now  phuntiff  might  not 
have  protected  himself  by  paying  the  de- 
mand. 

Greenwood  shewed  cause. — The  declara- 
tion is  sufficient  after  verdict.  A  good 
cause  of  action  is  disclosed,  if  damage  might 
have  resulted  from  the  defendant's  under- 
taking the  defence  without  authority  ;  and 
it  is  not  necessary  by  an  allegation  in  the 
form  of  per  quody  or  otherwise,  to  pursue 
the  exact  chain  of  circumstances,  to  shew 
how  the  consequential  injury  was  sustained 
— PryceY,  Belcher  (1),  Taylor  v.  Henniker 
(2).  The  only  question  is,  whether  the  act 
of  die  defendant  was  a  wrongful  act.  That 
cannot  be  disputed.  It  can  never  be  con- 
tended, that  one  man  may  defend  an  action 
for  another  without  authcHity,  and  justify 
himself  on  the  ground,  that  on  the  whole 
it  was  the  best  thing  that  could  be  done — 
Clifion  V.  Hooper  (3).  If  there  is  a  wrong- 
ful act,  and  an  allegation  of  damage,  the 
Court  cannot  inquire  into  the  amount  given 
by  the  jury,  who,  at  all  events,  might  have 
given  nominal  damages.  Suppose  the  jury 
had  specially  found  the  facts  to  have  been 
(as  they  really  were)  that  the  defence  was 
skilfully  conducted,  though  unauthorized, 
and  that  the  plaintiff's  credit  and  character 
were  injured. 

[Patteson,  J. — How  could  his  charac- 
ter be  damaged  by  an  appearance  being 
entered  for  him  ?  A  judgment  might  have 
that  effect;  but  it  is  not  said  that  the 
judgment  was  recovered  by  reason  of  the 
defence.  The  plaintiff  does  not  say  that 
there  was  no  defence  to  the  action.] 

He  says  that  he  should  not  have  de- 
fended it. 

[Patteson,  J. — That  does  not  signify. 
The    plaintiff  in  the  action  might  have 

(1)  3  Com.  B.  58 ;  8.  c.  16  Law  J.  Rep.  (m.s.) 
C.P.  264. 

(2)  12  Ad.  &  £1.  488 ;  s.  c.  9  Law  J.  Rep.  (K.8.) 
Q.B.  883. 

(3)  6  Q.B.  Rep.  468 ;  s.e.  14  Law  J.  Rep.  (5.8.) 
Q.B.  L 
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entered  an  appearance  for  bim.  The  plain-i 
tiff  in  the  present  action  might  have  stopped 
the  action  for  anything  that  appears.  The 
injury  arises  from  the  judgment,  and  not 
from  the  defence.] 

The  rule  as  to  distinctly  shewing  that  the 
damage  resulted  from  the  wrongful  act,  would 
be  ground  of  special  demurrer  only.  In 
Marzetti  v.  Williams  (4),  which  was  an  action 
against  a  banker,  for  non-payment  of  a  cheque 
drawn  by  a  customer  having  assets  at  the 
time,  it  was  held  that  the  plaintiff,  who 
could  not  shew  that  he  had  sustained  actual 
damage,  was  held  entitled  to  nominal  dam- 
ages ;  and  Taunton,  J.  observes,  that "  there 
are  many  instances  where  a  wrong,  by  which 
the  right  of  a  party  may  be  injured,  is  a  good 
cause  of  action,  although  no  actual  damage 
is  sustained." 

[Patteson,  J. — That  case  has  no  sort  of 
bearing  on  the  present  case.  The  action 
there  was  for  a  breach  of  duty ;  this  is  for  an 
unauthorized  interference,  which  is  quite  a 
different  thing.] 

The  non-payment  of  a  cheque  might  be  a 
benefit  to  the  customer.  A  refusal  to  transfer 
stock  is  a  ground  of  action — Com,  Dig* 
'  Action  on  the  Case'  (A) ;  but  that  also 
might  be  a  benefit  to  the  party  entitled  to  the 
transfer,  as  the  funds  might  rise.  Admitting 
that  the  declaration  might  be  bad  on  specif 
demurrer,  it  falls  within  the  class  of  cases 
in  which  it  has  been  held  that  a  defective 
averment  is  cured  by  the  verdict — Hitchins 
V.  Stevens  (5),  Hall  v.  Marshall  (6),  May 
v.  King{7)f  Anonymous  (fi),  Roe  v.  Hersey 
(9),  Gostwick  V.  Mason  (10),  Hedger  v. 
Steavenson  {\\\  Lewis  v.  G ompertz  {12)^ 
Alston  V.  Buseouyh{lS),  Wicker  \.  Norris 
(14).  In  Spieres  v.  Parker  {15),  which 
may  be  relied  on  for  the  defendant,  the 
facts  must  be  taken  to  have  appeared  by 

(4)  1  B.  &  Ad.  415  ;  B.  c.  9  Law  J.  Rep.  K.B. 
42. 

(5)  Raym.  487. 

(6)  Cro.  Car.  497. 

(7)  Com.  Rep.  116. 

(8)  2  Ld.  Raym.  1060. 

(9)  8  WiU.  275. 

(10)  1  Sid.  428. 

(11)  2  Mee.  &  Wels.  799 ;  8.  e.  6  Law  J.  Rep» 
(w.s.)  Exoh.  189. 

(12)  6  Ibid.  899 ;  a.  e.  9  Law  J.  Rep.  (n.8.) 
Ezch.  182. 

(13)  Carth.  804. 

(14)  Rep.  Temp.  Hardw.  116. 

(15)  1  Term  Rep.  141. 


necessary  implication.  It  cannot  be  con-t 
tended  that  the  verdict  does  not  help-^ 
Stennel  v.  Hogg  {16). 

Montague  Smith,  in  support  of  the  mle, 
was  not  called  upon. 

Lord  Denman,  C.J. — ^The  rule  must  be 
made  absolute.  All  the  authorities  have 
been  brought  before  us,  but  I  adhere  to  the 
opinion  I  formed  when  the  rule  was  applied 
for.  It  is  evident  that  the  declaration  means 
to  impute  that  the  plaintiff  was  injured 
in  his  reputation  by  the  appearance  being 
entered  for  him  in  the  former  trial,  but  that 
does  not  appear  to  have  been  the  neoessaiy 
effect  or  result  of  such  appearance  being 
entered,  and  no  reason  is  shewn. 

Patteson,  J. — I  really  cannot  under- 
stand the  declaration  as  stating  anything 
amounting  to  damage.  It  states  the  entry 
of  an  appearance  by  the  defendant,  and  that 
afterwards  there  was  judgment  and  exe* 
cution  against  the  now  plaintiff,  and  goes  on 
to  say,  that  "by  reason  of  the  premises" 
(which  must  mean  the  execution,  if  any- 
thing) the  plaintiff  was  injured  in  hia  cha- 
racter. There  is  a  total  failure  of  aver- 
ment to  shew  any  injury  resulting  from  the 
act  of  the  defendant. 

Rule  absolute  (17). 


1848.  ^ 
June  18;  > 
July  15.  J 


THE   QUEEN    t?.   THE    IHHABIIV 
ANTS  OF  SHEFFIBIJ>. 


Poor 'Law — Order  of  RemovaU^^Exann- 
nations — Caption — Complaint  of  Overseer • 

It  is  not  sufficient  that  the  eaptum  of 
examinations,  on  which  an  order  of  remopal 
is  founded,  shews  that  they  are  taken  touch- 
ing the  settlement  of  the  pauper  and  on  the 
complaint  of  the  overseers.  The  caption 
sliould  also  shew  what  such  complaint  is. 

[For  the  report  of  the  above  case,  see 
17  Law  J.  Rep.  (n.s.)  M.C.  p.  155.3 


(16)  1  Wma.  Saand.  226. 

(17)  Coleridge,  J.  and  Wigbtman,  J. 
circuit ;  Erie,  J.  waa  at  GuildhalU 


were   on 
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1848.      \ 
May  13. 80./    ^"''OHAM  p.  clembnts. 

Plea^wg^Troper—''  Not  possessed." 

/■  troper,  evidence  that  the  goods  were 
ddhered  to  the  defendant  by  the  plaintiffs 
wifit  with  his  authority ^  is  available  under 
'^  not  possessed.'* 

Trover  for  fdmiture. 

Pleas — ^Not  guilty,  and  Not  possessed. 

At  the  trial,  before  Patteson,  J.,  at  the 
Summer  Assizes  for  Suffolk,  1847,  it 
appeared  that  the  conversion  complained 
of  was  the  removal  of  the  furniture  in  ques* 
don  from  the  plaintiff's  house  by  the  defen- 
dsDt,  who  justified  doing  so,  on  the  ground 
that  the  plaintiff's  wife  had  deliver^  it  to 
him  in  payment  of  a  debt  due  to  him  from 
the  plaintiff.  Subsequently  to  the  removal, 
hat  before  the  action,  a  written  demand  to 
restore  the  furniture  was  served  on  the  de- 
feodaot  by  the  plaintiff,  when  the  former 
refbied  to  give  it  up  unless  his  debt  was 
paid.  The  learned  Judge  left  it  to  the  jury 
to  say,  whether  the  goods  were  converted 
by  the  defendant,  saying,  that  this  depended 
apon  whether  the  plaintiff's  wife  had  antho- 
nty  to  deliver  the  goods,  and  the  defendant 
took  them  by  her  leave;  and  if  they  should 
be  of  that  opinion,  the  defendant  was  entitled 
to  the  ver&ct,  which  the  jury  accordingly 
give.  Leave  was  reserved  to  the  plaintiff 
to  move  to  enter  a  verdict  for  10/.  js.,  (the 
ralue  of  the  furniture,)  if  the  Court  should 
be  of  opinion  that  this  defence  was  inad- 
missible without  a  special  plea  of  leave  and 
licence,  his  Lordsbip  expressing  a  strong 
opinion  that  there  could  not  be  a  plea  of 
leave  and  licence  in  trover.  A  rule  nisi 
having  been  accordingly  obtained, — 

(yMaUey  shewed  cause  (May  13).— This 
defence  was  admissible  without  a  pleaof  leave 
and  licence.  In  StaneUffe  v.  Hardwiek{\\ 
and  FemoB  V.  Shipton{2),  it  was  held,  that 
not  guilty  only  denies  a  conversion  in  point 
of  £wt,  ttid  that  any  defence  shewing  that 
there  was  no  wrongM  conversion,  must  be 

(1)  2  Cr.  M.  &  B.  1 ;  8.  c.  4  Uw  J.  Rep.  (n.s.) 
Exeh.  161. 

(2)  2  Mee.£i  Wela.  9;  a.  c.  6  Law  J.  Rep.  (n.8.) 
Kxek  25. 

New  SaaiBS,  XVII.— Q.B. 


specially  pleaded.  Some  doubt  was  thrown 
on  these  decisions  in  Wilkinson  v.  Whalley 
(3)  and  Whitmore  v.  Greene  (4).  In  Kyn- 
aston  V.  Crouch  (5),  the  Court  of  Exchequer 
intimated  that  StaneUffe  v.  Hardwick  was 
wrongly  decided.  In  Higgins  v.  Thomas 
(6)  and  Mason  v.  Famell  (7)»  it  was  held, 
that  the  defence  of  joint  tenancy  must  be 
pleaded;  but  in  the  latter  case,  the  dis- 
tinction between  trover  and  detinue  was 
adverted  to.  In  trover,  "  conversion" 
necessarily  implies  a  wrongful  dealing  with 
the  goods ;  and  cannot,  therefore,  be  con- 
fessed and  avoided — Warde  v.  Blunt  (S), 
BuU.  N.P.  48,  a,  and  Bac.  Abr.  *  Trover,' 
were  referred  to.  In  defamation,'*not  guilty" 
puts  in  issue  the  malicious  nature  of  the 
words,  not  merely  the  fact  of  uttering 
them. 

Couch,  in  support  of  the  rule. — This 
evidence  was  not  admissible  under  "not 
guilty."  Here  was  an  actual,  not  a  mere 
constructive,  conversion,  as  the  goods  were 
taken  away ;  and  it  is  no  less  a  taking  away 
from  the  plaintiff  if  done  by  his  leave. 

[Lord  Dbnman,  C.J. — But  does  not  the 
law  mean  by  "conversion"  a  wrongful  con- 
version ?] 

It  means  an  act  primd  facie  wrongful, 
and  capable  of  sustaining  an  action  of 
trover.  StaneUffe  v.  Hardwick  has  never 
been  expressly  overruled.  The  dicta  cited 
on  the  other  side  refer  to  constructive  con- 
versions. 

[WiGHTMAN,  J. — In  trespass,  you  may 
admit  the  act  done  and  justify  it ;  but  in 
trover,  the  conversion  is  the  gist  of  the 
action ;  and  if  it  be  necessarily  wrongful,  it 
cannot  be  justified.] 

If  the  principle  applied  to  trover  be  cor- 
rect, it  must  be  equally  applicable  to  other 
actions  on  the  case — such  as  for  obstructing 
rights  of  way  or  water,  where  "  not  guilty" 
puts  in  issue  the  obstruction  only,  and  not 
the  plaintiff's  right— -Fran^ttui  v.  the  Earl 

(8)  5  Man.  &  Gr.  591 ;  a.  o.  12  Law  J.  Rep.  (m.8.) 
C.  P.  270. 

(4)  ISMee.  &  WeU.  104;  a.c.  18  Law  J.  Rep. 
(m.8.)  Exoh.  811. 

(5)  14  Ibid.  266;  a.  a  14  Uw  J.  Rep.  (N.a.) 
Eioh.  324. 

(6)  15  Law  J.  Rep.  (n.s.)  Q.B.  261. 

(7)  12  Mee.  &  Wela.  674;  a.  c.  18  Uw  J.  Rep. 
(M.s.)Exch.  142. 

(8)  Cro.  Elis.  146. 

2P 
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q/  Falmouth  (9).  There  the  declaration 
alleged  the  diversion  of  the  water  to  he 
wrongful,  hut  the  wrongfulness  was  not  pat 
in  issue  hy  not  guilty.  fVilkimon  v.  fFAa{-* 
ley,  Higgins  v.  ThomaSt  and  Mason  v. 
Farnell,  all  turn  on  the  plea  of  "not  pos* 
sessed."  Walker  y,  Mellor{\0)  is  in  point. 
There,  under  *' never  indehted,"  the  fact 
only  of  a  sale  and  delivery,  hut  not  the 
plaintiff's  title  to  the  goods  sold,  was 
held  to  he  in  issue.  If  the  dictum  of  Alder- 
son,  B.,  in  Whitmore  v,  Green^  that  "  not 
guilty"  and  "  not  possessed"  together  make 
up  the  old  "  not  guilty,"  he  correct,  it  will 
never  be  necessary  for  a  sheriff  to  justify 
specially  under  a  writ,  as  it  is  held  he  must 
do  in  Samuel  v.  Duke{\l), 

[Patteson,  J. — In  Pickard  v.  Sear8{l2\ 
this  Court  held,  that  under  "not  possessed" 
a  sale  of  goods  hy  leave  of  the  plaintiff  might 
be  given  in  evidence ;  hut  there  the  goods 
were  not  in  the  plaintiff's  possession.] 

The  argument  on  the  other  side  would 
tend  to  the  abolition  of  every  special  plea 
in  trover,  except  such  as  go  in  discharge  of 
a  vested  cause  of  action — for  instance,  re- 
lease. 

Cur.  adv.  pull. 

The  judgment  was  subsequently  (May  30) 
delivered  hy — 

Loan  Denman,  C.  J.*-This  was  an  action 
of  trover,  to  which  the  defendant  pleaded, 
first,  not  guilty ;  secondly,  that  the  plaintiff 
was  not  possessed.  It  appeared  at  the  trial, 
that  the  plaintiff  was  indebted  to  the  defen- 
dant, and  that  the  wife  of  the  plaintiff,  in 
his  absence,  gave  the  furniture  in  question 
to  the  defendant,  in  payment  of  his  debt, 
and  that  he  then  took  it  away.  The  jury 
believed  that  the  wife  had  sufficient  autho- 
Tity  to  do  so,  and  found  a  verdict  for  the 
defendant,  the  plaintiff  having  leave  to 
enter  a  verdict  for  10^.  7f.t  if  the  Court 
ahottld  be  of  opinion  that  the  defence  was 
not  admissible  under  either  of  the  pleas, 
but  ought  to  have  been  specially  pleaded, 
and  a  rule  nisi  was  accordingly  granted. 

(9)  2  Ad.  &  £1.  462  ;  t.  0.  4  Uw  J.  Rep.  (n.s.) 
K.B.  90. 

(10)  j{nte,  p.  108. 

(11)  3  Mte.  &  W«U.  622;  t.  c.  7  Law  J.  Rep. 
(n.8.)  Ezch.  177. 

(12)  6Ad.  &  £1.469. 


At  the  trial,  the  defence  was  treated  prin* 
cip^ly  as  one  of  leave  and  licence,  and  so 
upon  the  argument,  and  the  general  ques- 
tion has  been  discussed,  whether  the  word 
"  converted"  ex  vi  termini,  means  "wrong- 
fully converted,"  so  that  any  evidence  which 
shews  that  what  the  defendant  did  was 
rightful,  roust  be  admissible  under  the  plea 
of  not  guilty,  as  negativing  "  conversion." 

Upon  consideration,  however,  we  are  of 
opinion,  that  where  the  wife  vdth  the  autho- 
rity of  the  plaintiff,  (as  must  be  taken  to 
have  been  found  by  the  jury,}  gave  the  goods 
to  the  defendant,  the  property  in  them 
passed  to  him ;  and,  therefore,  his  taking 
them,  which  was  the  conversion  relied  on, 
was  a  taking  of  his  own  goods,  and  not  the 
goods  of  the  plaintiff,  and  so  the  second 
issue  was  properly  found  for  the  defendant 
^Ferfion  V.  Shipton  and  Pickard  v.  Sears, 
In  that  case,  there  was  a  demand  and  re- 
fusal, but  as  that  is  not  an  actual  conversion, 
but  only  evidence  of  one,  it  seems  to  follow 
^hat  any  evidence  explanatory  of  the  demand 
and  refusal  must  be  receivable  under  the 
plea  of  not  guilty,  because  it  goes  directly 
to  shew  that  there  is  no  conversion  at  all. 
In  the  present  case,  however,  that  point 
does  not  arise,  because  the  original  taking 
was  an  actual  conversion,  and  no  subse- 
quent demand  and  refusal  could  constitute 
a  second  conversion. 

This  being  a  case  not  of  mere  leave  and 
licence,  but  of  transfer  of  the  property  pre- 
vious to  the  taking  by  the  defendant,  the 
verdict  was  right,  and  the  rule  must  be 
discharged. 

Rule  discharged. 


Bail  Court. '^ 

1848.         >       JEFF£RIE8  V.  BEART. 

June  15.  3 

AUomey — Privilege — Inferior  Court — 
10  4*  11  rtel.  0.  Ixxi. 

Under  the  49th  section  of  the  London 
Small  Debts  Act  (^10  4*  11  Vict.  c.  Ixxi.^, 
the  jMrivilege  of  attomies  to  be  sued  as  defend 
dants  in  their  own  court  is  abolished. 

This  was  an  action  of  assumpsit  against 
the   defendant,  who  was   an   attorney,  in 


TRINITY  TERM,  1848. 


291 


wlridi  the  pLuntifF  had  fecovered  the  sum 
of  2L  d«.  9d,  The  cause  was  tried  before 
the  sheriff  of  Middlesex,  pursuant  to  a 
wiit  of  trial  duly  granted.  The  defendant 
lobieqaently  obtained  a  rule  niii  to  compel 
the  pbdntiff  to  bring  in  the  record,  and  for 
leave  to  enter  a  suggestion  under  the  City 
of  London  Small  DebU  Act  (10  &  11  Vict. 
c  Ixzi.),  to  deprive  the  plaintiff  of  costs. 
The  affidavits  on  which  the  rule  was  ob- 
tained stated  the  facts  requisite  to  shew 
that  the  plaintiff  and  the  defendant  were 
liring  within  the  jurisdiction,  and  that  a 
plaiat  might  have  been  entered  under  thd 
laid  act  for  the  cause  of  action,  in  respect 
of  which  the  Terdict  was  obtained. 

It  appeared  upon  the  aflSdavits  in  answer 
that  the  defendant  was  an  attorney. 


Brammell  now  shewed  cause.— -The  ques- 
tion is,whether  the  49th  section  of  this  statute 
liepriTes  attorniea  when  defendants  of  their 
pririlege  of   being  sued  in   the  superior 
courts.  That  section  is,  "  That  no  privilege 
except  as  hereinafter  excepted,   shall   be 
allowed  to  any  person  to  exempt  him  from 
the  jurisdiction  of  the  Court,"     It  is  in  the 
sane  terms  as  the  general  County  Court 
Act,  bat  there  are  no  exceptions  afterwards 
specified.     The  privilege  of  an  attorney  of 
being  sued  in  the  superior  court  is  the 
privilege  of  hia  supposed  clients,  not  his 
own.    It  cannot  be  taken  away  either  by 
charter  or  act  of  parliament, 'unless  they 
aie  therein  mentioned  by  express  words — 
IFelUs  V.   Trahem,  per  Willes,  C.J.  (1), 
JoUife  V.  Langstim  (2). 
[WiaHTMAM,  J. — ^What  were  the  words  ?] 
It  was  on  the  question  of  the  charter  of 
the  University  of  Oxford. 

[WioHTifAN,  J.— They  were  affirmative 
words.  In  Lewis  Vr  Hance(S)  I  under- 
stand the  fall  Court  decided  this  question.] 
That  was  not  the  matter  before  them, 
but  the  privil^e  of  attomies  as  plaintiffs. 
He  referred  also  to  the  cases  under  the  var- 
noQs  Courts  of  Requests  Acts.]  Further, 
the  1 1 3th  section  corresponding  to  the  1 29th 
section  of  the  general  County  Court  Act, 
which  deprives  the  plaintiff  of  fats  right  to 
costs,  contemplates  trials  before  a  Judge 


(1)  Wine«,2*0. 

(2)  1  Ld.  Raym.  342. 

(3)  Antij  p.  172. 


who  can  certify,  which  a  sheriff  cannot — 
Jones  V.  Barnes  (4). 

Ball,  contrd. — *'  No  privilege"  mast  mean 
no  privilege. 

WiaHTHAK,  J. — ^The  plaintiff  is  not  within 
the  exception,  as  the  Judge  has  not  certified* 
The  course  to  adopt  is,  when  the  writ  of 
trial  is  obtained  to  make  it  a  term  that  the 
Judge  shall  have  power  to  certify.  The 
words  of  the  section  are  clear,  and  there  ii 
no  privilege. 

Rule  absolute. 


AS.     ') 

^.  1;  > 

y2.   J 


POLLITT  V,  FORREST  AND 
OTHERS. 


[IN  THE  EXCHEQUER  CHAMBER.} 

1848 
Feh 
May 

Replevin  -^Distress — Rent — Penalty — 
Error — Judgment. 

Repletin.  Avowry,  that  A.  Held  land 
as  tenant  to  B.  under  a  demise,  subject  to 
certain  rents,  provisions,  conditions  and 
stipulations,  inter  alia,  that  H,  should  not 
during  the  continuance  of  the  tenancy  seU 
any  hay  off  the  premises,  under  the  penalty 
of  2s,  6d,  for  each  yard  of  the  hay  so  sold^ 
to  be  recovered  by  distress  as  for  rent  in 
arrear.  Averment  of  the  sale  of  800  yards 
of  hay  by  A,  contrary  to  the  said  stipulation^ 
by  reason  whereof  a  sum  of  money  at  2i.  6di 
per  yard  became  due  to  B;  non-payment 
thereof;  and  a  distress  for  the  same*  Plea^ 
non  tenuit.  Verdict  for  the  defendant,  and 
judgment  under  siat,  17  Car,  2.  e.  7.  The 
Court  of  Queen's  Bench,  on  error,  affirmed 
this  judgment.  On  error,  brought  upon  the 
judgment  of  the  Court  of  Queen's  Bench,-^ 
Held,  by  the  Court  of  Exchequer  Chamber ^ 
that  the  sum  distrained  for  not  being  a  rent 
service,  the  judgment  under  the  statute 
17  Car.  2.  e.  7.  was  erroneous,  although 
after  verdict  the  avowry  might  have  sustained 
a  judgment  fwr  the  defendant  at  common  law. 

Held,  also,  that  under  these  circumstances 
this  Court  had  no  power  to  give  judgment 
for  the  defendant  pro  retomo  habendo  at 
common  law,  but  could  simply  reverse  the 
judgment  of  the  Court  below, 

(4>  2  Mee.  &  Welfl.  313 ;  s.  e.  6  Law  J.  Rep. 
(M.S.)  Bxeh.  81.    _, 
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Error  from  the  Queen'e  Bench. 

The  Court  of  Queen's  Bench  having 
^ven  judgment,  affirming  the  judgment  of 
the  Court  of  Common  Pleas  at  Lancaster, 
in  favour  of  the  defendants,  a  writ  of  error 
was  subsequently  brought  in  this  court 
upon  that  judgment.  The  pleadings  are 
fully  set  out  in  the  report  of  the  case  in  the 
court  below  (1). 

AiherUm  (Feb.  1)  argued  the  case  for  the 
plaintiff  in  error ;  and 

Cowling  appeared  for  the  defendants. 

The  arguments  of  counsel  and  the  cases 
cited  were  the  same  as  in  the  court  below. 

Cur,  adv,  vuU, 

Parke,  B.  now  (May  2,)  delivered  the 
judgment  of  the  Court  (2).  -^  This   case 
comes  before  us  on  a  writ  of  error  from  the 
Court  of  Queen's  Bench,  affirming  a  judg- 
ment of  the  Court  of  Common   Pleas   at 
Lancaster,  in  an  action  of  replevin.     The 
principal  question  argued  before  us  was  as 
to  the  sufficiency  of  the  avowry  after  a  ver- 
dict for  the  defendants,  on  a  plea  of  non 
ienuit     The  avowry  alleged  that  the  plain- 
tiff, before  and  at  the  time  when,  &c.,  held 
the  lands  of  which  the  locus  in  quo  was 
Unreel,  as  tenant  to  the  avowants,  under 
and  by  virtue  of  a  certain  demise  thereof 
to  the  plaintiff  theretofore  made,  upon  and 
subject  to  certain  rents,  provisions,  condi- 
tions and  stipulations,  that  is  to  say,  amongst 
other  things,  that  the  plaintiff  should  not 
nor  would  during  the  continuance  of  the 
said  tenancy  sell  any  hay  produced  during 
such  continuance  upon  the  said   demised 
premises,  under  the  penalty  of  2s.  6d.  for 
each  yard  of  the  said  hay  so  sold  as  afore- 
said, to  be  recovered  by  distress  as  for  rent 
in  arrear.     There  was  a  plea  of  non  tenuity 
and  the  verdict  was  for  the  defendants,  and 
judgment  thereon  not  pro  retomo  habendo^ 
but  under  the  stat.  of  17  Car.  2.  c.  7.     On 
a  writ  of  error,  the  Court  of  Queen's  Bench 
affirmed  the  judgment.     On  the  writ  of 
error  to  this  Court,  it  was  argued  tiiat  the 
judgment  so  affirmed  was  erroneous ;  that  it 
could  only  be  supported  on  tiie  ground  that 
the  sum  distrained  for  was  a  rent  service, 
and  that  on  this  record  it  could  not  be  taken 
to  be  such.     And  we  are  of  that  opinion. 

(1)  16  Lhw  J.  Rep.  (N.8.)  Q.B.  424. 

(2)  Consistiog  of  Parke,  B.,  Aldenon,  B.,  Rolfe, 
B.,  Cresdwell,  J.,  Piatt,  B.  and  Williams,  J. 


We  must  assume  that  the  legal  effect  of 
the  terms  under  which  the  plaintiff  held  is 
set  out ;  and,  if  so,  the  sum  payable  is  a 
penal  sum,  by  way  of  punishment  for  not 
spending  the  produce  on  the  land,  to  be 
recovered  indeed  by  distress,  in  the  same 
way  as  a  distress  is  made  for  rent  in  arrear, 
but  not  being  itself  rent.     We  have  litde 
doubt  that  if  the  whole  instrument  was  be- 
fore us,  containing  the  terms  of  the  holding, 
it  would  appear  that  the  parties  intended 
the  sum  to  be  paid,  as  addiitional  or  penal 
rent ;  but  on  tiie  record  we  must  assume 
that  the  legal  effect  is  set  out,  and  take  it 
to  be,  as  the  defendant  pleaded  it,  a  penalty. 
If  it  is  so  taken,  the  defendant  had  cer- 
tainly no  right  to  avow  in  the  general  fonn 
given  by  the  stat.  11  Geo.  2.  c.  19,  which 
applies  to  rents  only.     A  penalty  is  not  a 
rent,  as  a  nomine  poena  is  not  a  rent  within 
the  stat.  82  Hen.  8.  c.  37.— Co.  LUt.  162, 
b.    But  after  verdict  upon  the  issue  whe- 
ther he  held  on  the  condition  that  be  should 
pay  a  penalty,  we  should  probably  hold 
that  it  must  be  presumed  that  it  was  proved 
at  the  trial,  either  that  he  had  granted  by 
an  instrument  under  seal  this  penalty  to  be 
levied  by  distress,  or  that,  if  the  plaintiff 
held  by  a  demise  from  the  defendants  them- 
selves, he  had  given  a  license  to  enter  and 
distrain  his  own  goods  for  it. 

Whatever  was  legally  necessary  to  make 
the  plaintiff  hold  at  the  time  of  the  distress, 
under  the  penalty  so  claimed,  must  be  pre- 
sumed to  have  been  proved.      Thus  the 
grant  of  an  advowson  or  reversion,  though 
not  proved  to  be  by  deed,  is  good  after  a 
verdict  on  non  eoneesni^  for  a  deed  must 
have  been  proved ;   and  so  a  grant  of  a 
rent- charge,  where  it  is  not  said  to  be  by 
deed,  is  good  after  a  similar  issue — Light- 
foot  V.  Brighiman  {Z).     We  should,  pro- 
bably, hold,  therefore,  that  the  avowry  was 
good  after  tiie  verdict,  if  we  could  give  tiie 
defendants  judgment  after  verdict  on  this 
writ  of  error.     But  as  the  judgment  has 
been  given,  not  at  common  law,  but  under 
the  17  Car.  2.  c.  7t  which  applies  to  dis- 
tresses for  rent  only,  it  remains  to  consider 
what  course  is  to   be  pursued.      As  the 
judgment  is  erroneous  in  its  present  ahape, 
it  is  clear  it  must  be  reversed ;  but  is  the 
Court  simply  to  reverse  it,  or  to  give  judg- 

(3)  Hutton,54. 
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ment  for  the  defendants  for  a  retomo  Aa* 
hndo  at  common  law  ?  The  rule  used  to  he, 
u  laid  down  hy  the  Court  of  King's  Bench 
m  the  case  of  Parker  v.  Harris  (4),  "  where 
judgment  is  given  for  the  plaintiff,  and  the 
defendant  brings  error,  there  shall  only  be 
jadgment  to  reverse  the  former  judgment, 
for  the  suit  is  only  to  be  eased  and  dis- 
cfaaiged  of  that  judgment ;  but  where  the 
pbintiff  brings  error,  the  judgment  shall 
Dot  only  be  a  removal,  but  the  Court  shall 
alio  give  such  judgment  as  the  Court  below 
should  have  given,  for  his  writ  of  error  is 
to  revive  the  first  cause  of  action,  and  to 
recover  what  he  ought  to  have  recovered 
by  the  first  suit,  wherein  erroneous  judg- 
ment was  given."     And  the  rule  is  given 
in  similar  terms   by   Lord  Mansfield  in 
Cuming  v.  Sibly  (5).     But  in  the  case  of 
GUdart  v.  Gladstone  (6),  the  question  was 
considered,  and  the  Court  held,  that  they 
were  hound,  ex  officio^  to  give  a  perfect 
judgment  on  the  whole  record,  and  do  all 
the  justice  to  the  plaintiff  in  error  to  which 
be  was  entitled ;  and  where  a  verdict  had 
been  found,  and  the  Court  of  Common  Pleas 
bad  given  judgment  for  the  plaintiff,  the 
Court  of  King's  Bench,  on  a  writ  of  error 
brought  by  the  defendant,  not  only  reversed 
the  judgment  for  the  plaintiff,  but  also  gave 
judgment  for  the  defendant  for  his  costs. 
This  case  was  considered  as  having  esta- 
blished the  reasonable  rule,  that  the  Court, 
which  has  a  commission  by  the  writ  of 
error  to  view  and  examine  the  transcript  and 
proceedings,  and  to  cause  to  be  further  done 
thexeopon  what  of  right  ought  to  be  done, 
should  do  complete  justice  on  the  whole 
record  to  the  plaintiff  in  error,  and  give  the 
same  judgment  for  him  which  the  Court 
below  ought  to  have  given  ;  and  the  distinc- 
tion above  adverted  to  was  thought  to  be 
done  away  with-— see  2  Saund.  101.  cc, 
n.  (t)  to  Jagues  v. Cesar ^  sixth  edition  ;  the 
note  of  the  learned  annotator,  and  Tidd^s 
Proc.  11 79;  but  it  happened  in  the  sub- 
sequent case  of  The  King  v.  Bourne  (7) 
that  the  late  Mr.  Justice  Littledale — ^a  great 
authority — raised  a  doubt  about  the  pro- 
priety of  that  decision,  though  he  did  not 

(4)  1  S«1k.  262. 
{9)  4  Burr.  2489. 

(6)  12  Eut,  668. 

(7)  7  Ad.  &  EL  £8;  s.  c.  6  Law  J.  Rep.  (n.b.) 
BIG.  129. 


think   it  necessary  to  give    any  opinion 
upon  it. 

The  Court  of  Exchequer  Chamber,  in  the 
recent  case  of  Gregory  v.  the  Duke  ofBrunS'- 
wick  (8),  gave  a  good  deal  of  consideration 
to  this  question,  which,  however,  they 
thought  it  unnecessary  to  decide.  There 
the  plaintiff  below  brought  a  writ  of  error, 
and  objected  that  the  judgment  for  the  defen- 
dant below,  who  had  succeeded  on  an  issue 
on  some  pleas,  and  was  entitled  to  judgment 
on  the  whole  record,  was  erroneous,  because 
the  Court  had  omitted  to  give  the  plaintiff 
judgment  for  the  costs  of  a  demurrer  to  a 
plea  which  had  been  decided  to  be  bad  ; 
and  the  Court  held,  that,  as  the  plaintiff 
asked  to  have  the  judgment  reversed,  and 
justice  done  to  himself,  they  ought  to  give 
him  judgment  on  the  demurrer  and  his 
costs,  which  might  exceed  the  defendant's 
costs  of  the  cause,  but  that  they  could  not 
give  that  judgment  without  giving  a  com- 
plete judgment  on  every  part  of  the  record ; 
and  the  result,  therefore,  was,  that  the 
plaintiff  must  have  that  judgment,  and  the 
defendant  the  general  judgment.  The  rule, 
therefore,  laid  down  by  the  Court  in  GiU 
dart  V.  Gladstone  was  not  re-established 
by  the  decision  in  Gregory  v.  the  Duke 
of  Brunswick,  though  it  was  by  no  means 
questioned;  and  it  remains,  therefore,  to 
consider,  whether  it  was  right.  We  think 
it  was  right.  The  former  cases  adverted 
to  in  the  argument  in  this  case  were 
chiefly  reversals  of  judgment  on  demurrer 
prior  to  the  8  &  9  Will.  3.  c.  11.  s.  2, 
which  gave  the  defendant  his  costs  on 
demurrer ;  and,  therefore,  the  simple  rever- 
sal gave  all  the  relief  to  which  the  defen- 
dant, the  plaintiff  in  error,  was  entitled. 
The  same  reason  applied  to  reversals  of 
judgments  for  the  plaintiff  for  defective 
declarations  after  judgment  by  default  or 
verdict  against  the  defendant ;  and  though 
the  same  position  is  laid  down  in  general 
terms  in  some  cases  since  the  8  &  9  Will.  3. 
c.  11,  it  may  be  attributed  to  inadvertency 
in  not  sufficiently  considering  the  reason  of 
the  rule. 

It  seems  just  and  reasonable,  that  whe- 
ther the  plaintiff  or  the  defendant  brings  a 
writ  of  error,  each  should  have  all  the  justice 


(8)  3  Com.  B.  481 ;  a.  c.  16  Law  J.  Rep.  (n.b.) 
C.P.  35. 
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done  him*  by  the  court  of  error  which  the 
nature  of  the  case  admits,  and  that  he  should 
not  only  have  a  judgment  of  reversal,  but 
such  a  judgment  as  the  plaintiff  in  error 
ought  to  have  had  in  the  court  below. 
This  is  the  principle  of  the  decision  in  the 
case  of  Gildart  v.  Gladstone,  and  we  are  of 
opinion  that  it  was  right,  and  is  good  law. 
But  the  question  in  this  case  is  different; 
it  is  not  whether  the  plaintiff  in  error  is 
entitled  to  have,  besides  a  judgment  of  re* 
versal,  a  further  judgment  for  his  damages 
and  costs,  for  he  is  clearly  entitled  to  more 
than  the  former ;  but  whether  the  defendant 
on  this  writ  of  error  brought  by  the  plaintiff 
is  entitled,  after  the  judgment  is  reversed, 
to  such  judgment  as  the  Court  below  ought 
to  have  pronounced  in  his  favour.  This 
is  a  very  different  question.  Though  it  is 
true,  that  if  a  party  prays  judgment,  and 
then  goes  on  to  ask  something  which  the 
Court  cannot  by  law  give,  the  Court  will, 
nevertheless,  give  the  party  the  proper 
judgment,  as  was  held  in  the  case  of  Sireet  v. 
Hopkins<m(9)  and  LeBret  v.  Papilhn{\0), 
it  does  not  follow  that  they  can  give  a 
judgment  against  his  prayer  for  the  opposite 
party,  and  we  do  not  find  any  satisfactory 
precedents  of  such  a  course.  In  The  King 
V.  Bourne,  which  is  itself  an  authority  to  the 
contrary,  Mr.  Justice  Patteson  remarks  on 
the  absence  of  authorities  to  the  effect  that 
the  Court  could  give  the  proper  judgment 
for  one  party  on  a  writ  of  error  at  the  suit 
of  another;  and  speaking  of  an  anonymous 
case,  in  Salk,  401,  which  states,  that  if  judg- 
ment be  below  for  the  plaintiff  and  error  is 
brought,  and  that  judgment  is  reversed,  yet, 
if  the  record  will  warrant  it,  the  Court  ought 
to  give  a  new  judgment  for  the  plaintiff, 
he  observes  that  it  does  not  appear  who 
brought  the  writ  of  error.  Nor  does  it  in 
the  note  of  the  same  anonymous  case  in 
7  Mod,  3.  Both  of  these  are  merely  loose 
notes.  In  Roll.  Ahr.  774,  (D  1),  how- 
ever, Slocomb's  case  {11\  on  the  prayer  of 
a  plaintiff  to  reverse  a  judgment  for  the  de« 
fendant  in  an  action  of  slander,  which  was 
not  maintainable,  the  declaration  being  in* 
suiBcient,  it  appearing  that  the  terms  of  the 
judgment  were  *'  ideo  coneeasum  est"  instead 
of*'  eonsideratum"  the  Court  did  not  merely 

(9)  Cas.  temp.  Hardvr.  346. 

( 10)  4  Eaat,  602. 

(11)  Cro.Car.442. 


reverse,  but  gave  a  judgment  against  the 
plaintiff  quod  nil  capiat^  &c.     That,  how- 
ever, is  a  necessary  consequence  of  the 
reversal  in  that  case,  for  the  Court  oonld 
not  give  judgment  for  the  plaintiffl     In 
Rees  V.  Morgan {\2\  on  a  writ  of  enor  by 
the  plaintiff,  in  replevin  on  an  erroneoiis 
judgment  on  the  1 7  Car.  2.  c.  7.  s.  3,  Buller, 
J.  says,  "Supposing  this  judgment  shall 
be  reversed  on  a  writ  of  error,  we  ahall 
award  a  judgment  pro  retorno  habendOf" 
and,  therefore^  adjudicates  in  favour  of  an 
application  by  the  defendant  in   error   to 
amend  the  record,  by  inserting  such  a  judg- 
ment.    Also,  in  answer  to  a  question  pat 
by  the  House  of  Lords  (4th  of  May  1793,) 
to  the  Judges  in  The  King  v.  Amtry  (13), 
'^  Whether,  if  on  a  writ  of  error,  the  jndg* 
ment  of  the  Court  below  be  reversed,  the 
court  of  error  must  give  the,  same  judgment 
that  the  Court  below  ought  to  havegiven/' 
the  Judges  answered  in  the  affirmative.  This, 
however,  was  a  case  in  which  the  rdator, 
the  plaintiff  below,  brought  a  writ  of  error, 
and  the  Judges  may  have  answered  with 
a  view   to  the  particular  case.      On    the 
other  hand,  there  are  many  precedents  of 
reversals  of  judgments,  as  is  observed  by 
the  Lord  Chief  Baron,  in  the  case  of  Gregory 
V.  the  Duke  o/Brunswick^  where  an  in  ndse^ 
ricordid  is  entered  instead  of  a  eajnaimr 
profine^  and  vice  versd;  which  eannot  be 
reconciled  with   the  supposition  that  the 
Court  might,  on  a  writ  of  error  by  the 
defendant,  have  given  against  the  defieradant 
the  proper  judgment.     These  defects  axe 
cured  by  the  stat.  16  &  17  Car.  2.  s.  8«  and  it 
is  not  to  be  supposed  that  they  were  cnnble 
without  the  sud  of  the  statute,  by  merely 
entering  the  proper  judgment ;  and  besides 
the  consequence  of  such  a  course  would  be, 
that  a  plaintiff  in  error,  who  had  a  perfect 
right  to  sue  out  his  writ  of  error,  would  pay 
the  costs  of  it,  and  yet  be  de^Mted  in  his 
object.    In  effect,  he  would  cause  an  amend- 
ment in  the  judgment  at  his  own  expense, 
instead  of  that  of  the  opposite  pa^.     We 
think  that  a  court  of  error  cannot  give  a 
judgment  against  the  party  suing  out  a  writ 
of  error  after  reversing  an  erroneous  judg- 
ment against  him,  though  they  may  give 
one  in  his  favour,  whether  he  be  plaintiff 


(12)  3  Term  Rep.  249. 

(13)  1  Anst.  178. 
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or  defendant  in  tBe  court  below,  on  his 
pnyer  for  judgment  to  the  full  extent  to 
which  he  would  have  been  entitled  to  it  in 
the  court  below.  For  these  reasons  the 
jadgmeot  of  the  Ck>urt  of  Queen's  Bench 
must  be  reversed. 

Judgment  reversed. 


Bail  Covbt.^ 

1848.         >      M'DOWALL  v.  BOYD. 

June  15.    y 

Pleading  —  Payment  and  Discharge  — 
Ivmaterial  Issue, 

An  averment  that  a  bill  of  exchange  was 
^fWA  "/or  and  on  aeeonnt  of  and  in  payment 
tnd  discharge**  of  a  debt,  is  not  equivalent  to 
M  averment  that  the  bill  was  given  in  satis* 
faction  of  such  debt;  and  therefore  where  a 
plea  with  such  averment  further  stated  that 
the  bill  so  given  was  afterwards  altered,  and 
thewed  that  in  consequence  thereof  it  became 
inefeetualf  and  the  plaintiff  traversed  the 
fact  of  alteration,  upon  which  issue  the  defen^ 
dant  had  a  verdict,  judgment  non  obstante 
veredicto  was  awarded  to  the  plaintiff. 

Debt  by  the  drawer  against  the  acceptor 
of  a  bill  of  exchange  for  52/.  \0s.,  and  upon 
an  account  stated. 

Pleas,  to  the  first  count,  that  the  bill  was 
altered  in  a  material  point;  and  to  the 
account  stated,  that  the  acceptance  of  the 
bill  in  the  first  count  was  the  account  stated 
therein  mentioned,  with  an  averment  of  the 
identitj  of  the  debt. 

Replication,  a  traverse  of  the  alteration, 
and  a  new  assignment  as  to  the  account 
stated 

RejoindeT,  joining  issue  as  to  the  altera- 
tion ;  and  pleas  to  the  new  assignment,  first, 
never  indebted,  and,  secondly,  as  to  the  said 
several  causes  of  action  by  the  plaintiffs  above 
newly  assigned  as  to  the  plea  of  the  defen- 
dant by  him  lastly  above  pleaded,  that  after 
the  accruing  of  the  said  debt  of  52/.  10s, 
upon  the  said  account  stated  above  newly 
assigned,  and  the  causes  of  action  in  respect 
thereof,  and  before  the  commencement  of 
this  suit,  to  wit,  on  the  15th  day  of  June 
A.D.  1847,  the  plaintiff  made  and  drew  his 
certain  bill  of  exchange  in  writing,  bearing 
date,  to  wit,  the  day  and  year  last  aforesaid, 
and  thereby  then  required  the  defendant^ 


four  months  after  the  date  thereof,  to  pay 
to  the  order  of  the  plaintiff  a  certain  sum,  to 
wit,  the  sum  of  52/.  105.  for  value  received ; 
and  the  defendant  then  accepted  the  last- 
mentioned  bill,  and  then  and  before  the  com- 
mencement of  this  suit,  to  wit,  on  the  day 
and  year  last  aforesaid  delivered  the  same 
to  the  plaintiff,  who  then  took  and  received 
ithe  same  of  and  from  the  defendant  for 
and  on  account  of  and  in  payment  ^nd 
discharge  of  the  said  debt  of  52/.  10s,  so 
accrued  upon  the  said  account  stated  above 
newly  assigned  as  aforesaid,  and  the  said 
causes  of  action  in  respect  thereof.  The 
plea  further  stated  that  the  last-mentioned 
bill  of  exchange,  after  the  same  had  been 
fully  drawn  and  dated  as  lastly  above 
mentioned,  and  before  the  commencement 
of  this  suit,  to  wit,  on  the  said  15th  day  of 
June  A.D.  1847  was  accepted  by  the  defen- 
dant in  the  words  and  in  manner  following, 
that  is  to  say,  by  the  defendant  writing  across 
the  last- mentioned  bill  the  words  '*  Accepted, 
John  Boyd ;"  that  after  the  said  drawing  and 
accepting  thereof,  and  after  the  same  was  com- 
pletely issued  and  negotiated,  to  wit,  by  the 
defendant  as  such  negotiator  as  aforesaid, 
and  during  the  currency  thereof,  and  before 
the  commencement  of  this  suit,  to  wit,  on 
the  20th  day  of  June  1847,  the  plaintiff, 
without  the  consent  of  the  defendant,  altered 
and  changed  the  last- mentioned  bill  in  a 
material  part,  by  adding  to  the  defendant's 
said  acceptance  of  the  last- mentioned  bill  so 
made  and  drawn  in  manner  and  form  as 
last  aforesaid  in  writing  on  the  said  bill  the 
additional  words  following,  to  wit,  **  Payable 
at  the  Joint  Stock  Bank,  London,"  such 
last-mentioned  words  falsely  purporting  to 
be  part  and  parcel  of  the  acceptance  of  the 
last-mentioned  bill,  and  that  the  said  altera- 
tion was  not  made  in  correction  of  any  mis- 
take originally  made  in  the  framing  of  the 
last- mentioned  bill,  or  to  further  the  first 
intentions  of  the  parties  thereto,  or  any  of 
them.     Verification. 

Replication  to  the  pleas  to  the  new  assign- 
ment, joining  issue  upon  the  first,  and  to 
the  second  the  plaintiff  replied  that  he,  the 
plaintiff,  did  not  alter  or  change  the  said 
bill  in  that  plea  mentioned  in  manner  and 
form,  &c.     Issue  thereon. 

At  the  trial  a  verdict  was  returned  for  the 
defendant,  and  a  rule  subsequently  obtained 
by- 
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CMaUey  for  judgment  non  obstante  vere- 
dicto^ upon  the  pleas  to  the  new  assignment, 
or  for  a  repleader. 

J.  Brown  now  shewed  cause. — The  va- 
lidity of  the  plea  turns  upon  the  aver- 
ment, that  the  hill  alleged  to  he  altered 
was  delivered  for  and  on  account  of,  and  in 
payment  and  discharge  of  the  deht.  If  it 
amount  only  to  an  averment  of  the  hill  heing 
delivered  for  and  on  account  of,  then  the 
issue  is  immaterial. 

[WiOHTMAN,  J. — ^The  plaintiff  will  say  it 
is  not  an  extinguishment  or  satisfaction  of 
the  deht.] 

The  word  "  extinguishment"  is  not  used 
in  pleadings ;  it  is  merely  a  legal  conse- 
quence, and  which  it  is  submitted  results 
from  the  above  averment  being  true.  Effect 
must  be  given  to  every  part  of  the  plea, 
and  the  words  "  in  payment  and  discharge" 
are  not  a  mere  repetition  of  '*  for  and  on 
account  of."  "  Discharge"  must  mean  ex- 
tinguishment. In  Maillard  v.  the  Duke  of 
Argyle  (1),  the  Court  seemed  to  think  that 
payment  was  something  more  than  **  for  and 
on  account  of."  In  Emhlin  v.  Dartnell(7i\ 
the  plea  averred  the  delivery  of  a  bill  in 
discharge,  and  the  replication  traversed  the 
delivery  in  discharge  and  satisfaction,  and 
was  held  bad  as  traversing  that  which  was  not 
alleged.  That  case  is  in  some  degree  against 
the  defendant,  but  there  Parke,  B.  said  "  in 
discharge"  meant  "  for  and  on  account  of," 
and  something  more.  It  therefore  deserves 
consideration  as  to  what  the  real  meaning  of 
"  discharge"  is  as  stated  in  a  plea  like  this. 
If  it  be  equivalent  to  "  satis&ction  "  then 
the  giving  of  the  bill  would,  under  the  cir- 
cumstances, be  a  good  answer  to  the  action. 
He  referred  to  Sihree  v.  Trifp  (3). 

O^MaUty^  in  support  of  the  rule,  was  not 
heard. 

WiOHTMAN,  J.— It  was  very  properly 
conceded  that  if  the  averment  amounted 
only  to  a  delivery  "  for  and  on  account  of* 
the  debt,  the  subsequent  part  of  the  plea 
would  be  immaterial,  for  it  shewed  that  the 
bill  so  given  had  not  been  effectual,  and  the 
collateral  security  which  would  be  a  good 

(1)1  Dowl.  &  L.  P.C.  £36. 

(2)  12Mee.  &  Wels.  830;  8.0.  18  Uw  J.  Rep. 
(n.s.)  Exch.  255. 

(3)  15  Ibid.  23 ;  8.  o.  15  Law  J.  Rap.  (n.i.) 
Exch.  318. 


answer  while  running,  for  it  would  operate 
as  a  suspension  of  the  cause  of  action,  would 
be  no  answer  when  it  had  failed.  It  is 
contended,  therefore,  that  the  words  express 
not  merely  a  suspension,  but  a  satiafactioB 
of  the  debt:  that  is,  that  the  words  "in 
payment  and  discharge"  are  equivalent  to 
satisfaction.  I  cannot  attribute  this  mean- 
ing to  these  words.  I  always  distrust  the  use 
of  supposed  equivalents,  and  the  effect  of 
the  two  cases  referred  to  is  this :  in  Mail* 
lardy,  the  Duke  of  Argyle  ''payment"  was 
considered  not  equivalent  to  "satisfaction"  ; 
and  in  Emhlin  v.  DarAiW/ "  discharge"  was 
decided  not  to  mean  "  satisfaction ;"  for  if  the 
terms  of  the  plea  in  that  case  had  been  equi- 
valent to  satisfaction  the  replication  would 
have  been  good.  I  agree  with  both  cases ; 
and  whatever  may  be  the  exact  meaning  of 
"in  payment  and  discharge,"  their  legal 
effect  is  not  equivalent  to  satis&ction.  The 
plaintiff  is  therefore  entitled  to  judgment. 

Rule  absolute  (4). 


1848. 
June  26, 


THE  QUEBN  V.  THE  INHABIT- 
ANTS OF  ST.  GILES,  COL- 
CHESTER. 


Poor  Law — Xemoval^  Order  of —  JSx- 
aminatton-^-Grounds  of  Appeal — Effect  of 
General  Denial  of  Settlement. 

The  only   settlement    disclosed    by    the 
examinations  was  the  birth  settlement  of  the 
pauperis  late  husband : — Held^  that,  umder 
a  ground  of  appeal  which  stated  generally 
that  "  the  pauper  was  not  at  the  time  of  the 
order,  nor  was  the  late  husband  at  the  time 
of  his  decease,  legally  settled**  in  the  appel- 
lant parish,  the  respondents  were  bound  to  , 
give  evidence  of  the  birth  of  the  pauperis  \ 
late  husband  in  the  appellant  parish,  thought\ 
there  was  no  ground  of  appeal  traversing^ 
the  fact  of  his  being  bom  there,  or  aU^fin^ 
that  he  was  bom  elsewhere. 


[For  the  report  of  the  above  case  se< 
17  Law  J.  Rep.  (n.s.)  M.C.  p.  148.] 


(4)  See  Kamp  v.  Watt,  15  Mae.  &  Wela.  67 
that  *'  discharga"  only  maana  "  for  and  on  aecoui 
of." 
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.} 


NOEMANSELL  V,  CRBFT. 


CotUract^"  Parol  Assignment — Delivery 
—Licence, 

A*  being  on  the  eve  of  insolvency ^  made  a 

iwna  fide  verbal  assignment  of  all  his  goods 

to  the  plaintiffs  in  trust,  for  the  payment  of 

his  debtSf  and  to  hold  the  surplus  for  rela^ 

imi  who  had  advanced  money  to  him.     An 

arder  was  given  by  the  plaintiff  with  A*s  con- 

sent f  for  sending  the  goods  to  an  auctioneer's 

for  jo/e,  from  time  to  time,  and  several  por^ 

(ions  were  accordingly  parted  with  by  A, 

and  sold: — Held,  that  the  successive  deli- 

teries  were  made  under  a  mere  licence  to  sell 

the  goods  from  time  to  time,  and  that  the 

property  in  the  whole  did  not  pass  to  the 

piainiiff 

Feigned  issue,  the  question  being  whether 
certain  goods  seized  in  execution  were  or 
were  not  the  property  of  the  plaintiff.     It 
appeared,  at  the  trial,  before  Lord  Denman, 
C.J.,  at  the  sittings  after  Michaelmas  term 
1846,  that  one  Walker  being  in  difRculties, 
and  pressed  by  his  creditors,  proposed  to 
assign  all  his  property  to  the  plaintiff  in 
tmst  to  pay  the  trade  creditors  in  full,  and 
to  divide  the  surplus  between  his  relations, 
wfao  had  also  advanced  money  to  him.     A 
deed  to  carry  out  this  arrangement  was 
proposed  ;  but  under  the  advice  of  counsel, 
it  was  abandoned,  as  it  would  amount  to 
an  act  of  bankruptcy;   and,   accordingly. 
Walker  was  informed  by  the  attorney  acting 
f-jr  the  plaintiff,  that  everything  was  to  be 
made  over  to  the  plaintiff,  on  the  same  un- 
derstanding, but  by  parol.    To  this  Walker 
<rted,  and  sent  to  the  plaintiff  a  list  of 
Lis  stock   and  debts;   and  Maybe w,   the 
pbintiff's  attorney,  instructed  him  to  send 
hii  goods,  from  time  to  time,  to  an  auc- 
tioneer's, where  they  were  sold  under  the 
directions  of  Mayhew,   who  received  the 
proceeds  of  the  successive  sales ;  and,  sub- 
sequently, Mayhew  gave  Walker  directions 
to  send  more  goods  to  the  auctioneer's.  The 
r^sfidne  of  the  goods  were  seized  by  the 
fcttfudant  in  execution,  and  being  claimed 
>y  the  plaintiff,  the  present  issue  was  di- 
'  cted.  A  verdict  was  found  for  the  plaintiff. 
n  Hilary  term,  1847,  a  rule  nisi  was  oh- 
.lined,   pursuant  to  leave  reserved  at  the 
Sew  Series,  XVII.— Q.B. 


trial,  to  enter  a  verdict  for  the  defendant, 
on  the  ground  that  there  had  been  no  valid 
transfer  of  the  goods  to  the  plaintiff,  against 
which — 

Petersdorff  shevfed  cause  (1). — The  ver- 
dict is  right.  It  is  unnecessary  that  there 
should  be  any  delivery  of  the  property  by 
Walker  to  the  plaintiff  cotemporaneously 
with  the  verbal  contract,  which  being  sub- 
stituted for  the  contemplated  deed,  operates 
in  the  same  way.  The  division  of  the  pro- 
perty by  Mayhew,  under  the  direction  of  the 
plaintiff,  and  by  Walker's  consent,  amounts 
to  an  act  of  ownership  by  the  plaintiff. 
Again,  the  power  of  sale  is  unlimited, 
though  it  is  only  to  be  exercised  from  time 
to  time.  At  common  law  a  delivery  is 
immaterial,  if  there  be  a  contract  shewing 
an  intention  on  one  side  to  part  with,  and 
on  the  other  to  accept  the  property.  Shep, 
Touch,  p.  224,  IVhite  v.  JVilks  (2),  and 
Tarling  v.  Baxter  (3),  were  cited. 

fV.  H,  Watson  and  Lush,  in  support  of 
the  rule. — There  was  no  transfer  of  the 
goods,  but  only  a  simple  revocable  licence 
to  the  plaintiff  to  take  and  sell  the  property 
from  time  to  time,  and  no  possession  was 
taken  of  any  of  the  goods  besides  those 
actually  sold — Wallwyn  v.  Coutts{A:), 

[Coleridge,  J. — If  it  was  a  mere  licence 
to  receive  the  goods,  how  could  any  pro- 
perty in  them  pass  at  all  ?] 

The  execution  of  the  authority  to  sell 
perfected  the  gift  quoad  the  part  sold — 
Mogg  V.  Baker  {b).  No  question  was  put 
to  the  J4iry  whether  a  delivery  of  part  was 
to  operate  as  a  delivery  of  the  whole.  Pro- 
perty can  only  be  transferred  in  one  of 
three  ways — by  contract,  by  deed,  or  by 
gift  and  delivery.  A  gift  or  grant,  without 
delivery,  is  inoperative — 2  Black,  Com. 
441,  Irons  v.  Smallpiece  (&).  If  there  be 
no  delivery  it  is  a  mere  contract,  and  must 
be  founded  on  a  good  consideration. 

Cur.  adv.  vult. 


(1)  Tn  the  sittings  after  Michaelmas  term,  1847, 
before  Lord  Denman,  C.J*,  Patteson,  J.,  Coleridge, 
J.,  and  Wightman.  J. 

(2)  5  Taunt  176. 

(3)  6  B.  &C.  360;  a.  c.  5  Law  J.  Rep.  K.B.  164. 

(4)  3  Mer.  707. 

(5)  3  Mee.  &  Wels.  195 ;  a.  c.  7  Law  J.  Rnp. 
(N.8.)  Ezch.  94. 

(6)  2B.&  Aid.  551. 

2  a 
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The  judgment  of  the  Cou^t  waa  jx)w     debt  within  ttpsnty  if ears^  need  naiisgiimt  the 
delivered  by —  writmg  in  it$  toriu* 


LordDbnmak,  C.J. — This  was  a  second 
trial  of  a  feigned  issne,  whether  stock  in 
trade  and  goods  which  had  belonged  to  one 
Walker  were  the  plaintiff's  property,  under  a 
gift  from  him  as  the  plaintiff.  On  the  eve 
of  complete  insolvency  he,  under  the  advice 
of  counsel,  made  a  verbal  assignment  of  all 
his  goods  to  the  plaintiff,  in  trust  for  the 
payment  in  full  of  all  his  tmde  creditoiaB, 
and  of  the  surplus  to  some  relations,  who 
bad  advanced  money  to  him.  An  order 
was  given  for  sending  them  to  an  auction- 
^omt  from  time  to  time,  to  be  sold  under 
the  directions  of  their  attorney ;  and  much 
of  the  stock  in  trade  was  conveyed  after- 
wards in  parcels  from  his  warehouse,  where 
it  remained,  to  the  auctioneer's,  who  dis* 
posed  of  it  by  successive  sales.  Some, 
portion  remained,  and  was  taken  in  execu- 
tion. The  property  of  the  plaintiff  in  this 
surplus  was  in  question.  Fraud  was  im- 
puted, but  properly  negatived  by  the  jury. 
But  the  question  was,  whether  the  whole 
Stock  in  trade  was,  by  this  transaction, 
assigned  to  the  plaintiff,  as  there  was  no 
deed,  and*  it  was  said,  no  delivery.  One  of 
these  was  allowed  to  be  essential  to  the 
validity  of  the  transfer ;  but  we  paused  to 
consider  whether  there  was  not  evidence 
of  a  delivery  in  the  circumstances  of  the 
case.  We  think  they  did  not  amount  to 
such  evidence.  The  goods  sent  to  be  sold 
were  not  delivered  in  die  name  of  all;  and 
the  successive  deliveries  of  them  were  made 
under  a  licence  to  take  and  sell  them,  but 
did  not  convey  the  whole.  The  licence 
might  have  been  revoked. 

Ruie  abeoiute  to  enter  a  verdict  fer 
the  defendants 


u 


KEMPE  r.  OIBBOK. 


1848. 
July 

Pleading— LimUationt,  Statute  ofS  %  4 
WiU.  4.  c.  42.  s.  5.— Written  Aeknow- 
ledgment. 

To  a  plea  under  the  3  ^4  WiU.  4.  c.  42. 
5.  5,  that  the  cauee  of  action  on  a  deed  did 
not  accrue  within  twenty  yearSf  a  replication^ 
alleging  a  written  acknowledgment  of  the 


Debt  on  a  mortgage  deed. 

Plea,  that  the  cause  of  action  did  not 
accrue  under  the  said  indenture  within 
twenty  years. 

Eeplication,  that  defendant,  after  the 
accruing  of  the  said  cause  of  aetioni  and 
before  the  commeucement  of  this  action,  to 
wit,  on  &c.,  by  writing,  signed  by  hint  the 
defendant,  acknowledged  the  said  debt  in 
the  dedafi^ion  mciUioDed  to  xemam  ui^wdd 
and  due  to  the  plaintiff,  and  that  the  present 
action  was  commenced  within  twen^  years 
next  after  auch  acknowledgment  so  made 
as  aforesaid. 

Special  demurrer,  on  the  ground  that  the 
writing  mentioned  in.  the  rc^ication  ongbt 
to  be  set  out. 

H.  S,  Keating^  in  support  of  the  demurrer. 
—This  case  depends  on  the  3  &  4  WilL  4. 
c.  42.  ss.  3,  5 ;  the  latter  of  which  requires 
that  the  written  acknowledgment  di^l  be 
specially  replied.  It  is  matier  of  law  whether 
the  writing  does  or  does  not  amount  to  an 
acknowledgment ;  and,  therefore,  the  tenu 
of  the  writing  ought  to  be  set  out  on  the 
record.  Reliance  will  be  placed  by  the  other 
side  on  the  cases  decided  under  the  Statute 
of  Frauds,  to  the  effect  that  when  a  writing 
is  essential  it  need  not  be  set  out.  But  in 
Lowe  V.  Eldred{\)  the  Exchequer  threw 
out  a  doubt  whether  such  a  cooiae  was  not 
necessary.  That  case  is,  no  doubt,  opposed 
to  Wakemau  v.  Suttou(2)^  where  Lysaght 
V.  Walker  (3)  is  cited  and  relied  upon.  But 
that  last  case  is  very  different  from  the  pre- 
sent. Here  there  is  no  fortifying  of  the  de- 
claration by  the  replication,  but  a  new  and 
independent  matter  pointed  only  to  defeat 
the  pl^  is  alleged  in  the  replication. 

[CoLSaiDGE*  J. — In  Lyeaght  v.  Walker 
it  would  still  be  for  the  Court  to  say  whether 
the  contract  contained,  in  th«  writing  is  the 
same  as  that  dedaKed  on  according  to  its 
legal  effect.] 

The  defendant  ought  to  have  an  oppor- 
tunity of  admitting  that  the  writing  is  his, 
but  arguing  its  legal  effect :  by  this  replica- 

(1)  ICr.&M.239;  s.a2Uw  J.  Rep.  («.&.) 
Ezoh.  81. 

(2)  2  Ad.  &  EL  78 ;  s.  c.  4  Uw  J.  Rep.  (5.S.) 
K.B.  88. 

(8)  5  Bligb,  11.8.  1. 
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tion  he  it  boond  to  go  to  a  jury.  The  ease 
of  debt  on  a  bond  cooditioned  to  perform  an 
award  is  analogoas.  There  to  a  plea  of  nul 
tiel  agard  the  plaintiff  must  reply,  setting 
out  the  aimrd — 2  ^m^.  Sound.  62.  e.  5. 

[PATEvmH,  J. — That  ia  to  onable  the 
plaintiff  to  assign  breaches.  In  cases  under 
die  9  (3eo.  4.  c.  14.  the  written  aekhowledg- 
rant  or  ratification  is  never  set  out.] 

P9fi€$eme,  contrit,  was  not  called  upon  by 
tbe  Court  to  argne. 

Loan  Dbvkan,  C.  J.— The  modeof  plead- 
ingin  eases  arising  under  the  9  Geo.  4.  c.  14. 
roles  the  present.  If  the  mere  question  to  be 
raided  were,  whether  the  writing  amounted 
in  ]aw  to  an  acknowledgment,  it  would  be 
ngbtto  set  it  out  in  the  pleadings ;  but  the 
qaestion  is  a  mixed  one,  eonsisting  partly 
of  the  fiict  that  the  defendant  did  intend 
to  acknowledge  the  existence  of  the  deed. 
This  is  for  the  jury,  and  therefore  may  be 
raised  by  asserting  the  acknowledgment 
generaHy. 

Patteson,  J. — It  is  always  a  mixed 
qaestion  of  law  and  of  fact,  whether  the 
defendant  gave  a  written  acknowledgment 
of  a  prevfous  debt  or  deed.  In  such  cases 
many  qaesUons  of  fact  properly  triable  by 
i  JQiy  may  arise,  as,  for  instance,  the  ques- 
tion of  agency,  when  the  acknowledgment 
is  given  by  an  agent.  Therefore  this  repli- 
cation is  correct  in  form. 

€^>LEBil>OE,  J. — I  think  the  general  repli- 
cation is  good,  for  two  reasons :  first,  when- 
ever a  party  relies  on  the  fact  of  a  writing 
being  made,  he  may  always  state  its  legal 
effect,  together  with  the  surrounding  cir- 
coTnttaoee9|  leaving  the  Court  to  put  a  legal 
construction  on  the  document  when  pro- 
daeedin  proof  ofthe  pleading;  and,  secondly, 
it  may  oflen  happen,  in  such  cases  as  this, 
that  a  plaintiff  relies  on  more  than  one 
aeknowle^ment  in  different  terms,  which 
he  could  not  do  if  he  were  obliged  to  set 
out  one  only  tn  A^c  verba  on  the  record, 
vheieas  if  he  is  allowed  to  reply  generally, 
he  will  be  able  to  avail  himself  of  all. 
££LE,  J.  concurred. 

Keating  prayed  leave  to  amend ;  but  the 
Court  directed  that  there  should  be— 

Judgment  for  the  plaintiff. 


1848.     \ 
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Pleading — Appraiser — 46  Geo.  8.  c.  43. 
— Statute-^Negativing  Exceptions* 

To  a  declaration  for  work  and  labour  the 
defendant  pleaded  that  the  work,  Sfc.  coa- 
sisted  of  an  appraisement  of  personal  pro* 
pertg,  which  the  plaintiff  appraised  in  expec- 
tation of  reward  to  be  therefore  paid  by  the 
defendant  to  him,  without  being  Mu  licensed 
adkording  to  46  Geo.  3.  c.  43 ; — jfleld,  that 
the  plea  was  sufficient,  without  stating  that 
the  plaintiff  did  the  work  as  an  appraiser,  Hs 
it  followed  the  words  of  the  statute. 

Held,  also,  that  the  plea  need  not  negatite 
that  the  appraisetAent  was  for  the  purpose 
of  ascertaining  legacy  duty. 

There  is  no  difference,  in  reject  of  decla^ 
rations  and  subsequent  pleadings,  as  to  nega^ 
tiving  exceptions  in  acts  of  parliament, 

Assutnpsit  for  work  and  labour,  and  on 
an  account  stated. 

Second  plea,  that  the  said  work,  dec.  were 
and  consisted  entirely  of  an  appraisement 
of  certain  personal  property,  which  personal 
property  tiie  plaintiff  theretofore,  to  wit,  on 
the  day  and  year  in  the  first  count  men* 
tioned  by  the  said  appraisement  appraised; 
that  plaintiff,  after  the  passing  of  an  act,  &c. 
(4  &  5  Will.  4.  c.  60.)  (1),  and  between  the 
5th  of  July  1845  and  the  6th  of  July  1846, 
to  wit,  on  &c.,  in  Great  Britain,  appraised 
the  said  personal  property  in  expectation  of 
reward,  to  wit,  the  money  in  the  first  count 
mentioned,  to  be  therefore  paid  by  the 
defendant  to  the  plaintiff,  without  being 
then  licensed  in  that  behalf  so  to  do  by  a 
licence,  stating  the  true  name  and  place  of 
abode  of  the  plaintiff,  and  granted  by  any 
two  or  more  of  the  Commissioners  of  Stamps 
and  Taxes,  or  by  any  person  duly  autho- 
rized by  such  Commissioners,  or  any  three 
or  more  of  them,  contrary  to  the  form  of 
the  statute  in  such  case  made  and  provided ; 
and  that  the  said  account,  in  the  last  count 
mentioned,  was  so  stated  as  there  men- 
tioned of  and  concerning  the  said  sum  of 
money  in  the  first  count  mentioned,  and  of 
no  other  money  whatever. 

Demurrer,  on  the  ground  that  the  plea 


(1)  By  which  the  Boards  of  Stamps  and  Taxea 
were  consolidated. 
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does  not  allege  that  the  plaintiiF,  at  the  time 
of  doing  the  said  work,  &c.  or  at  any  other 
time  was,  or  used  or  exercised  the  calling 
or  occupation  of,  an  appraiser,  or  that  the 
plaintiff  appraised  the  said  property  as  such 
appraiser ;  and  that  it  does  not  allege  that 
the  plaintiff  was  an  appraiser,  or  that  the 
appraisement  was  not  an  appraisement  or 
valuation  of  any  property  made  for  the 
purpose  of  ascertaining  the  legacy  duty 
payahle  in  respect  thereof. 

Tomlinson,  in  support  of  the  demurrer 
(July  1). — ^This  plea  is  framed  under  the 
46  Geo.  3.  c.  43.  ss.  5.  and  6,  and  does  not 
shew  that  the  plaintiff  was  a  person  requiring 
to  he  licensed  under  section  5.  of  that  act; 
it  only  states  evidence  of  his  heing  an 
appraiser,  not  that  he  was  in  fact  an  appraiser. 

[Erle,  J. — The  ultimate  fact  stated  in 
theplea  is,  that  he  appraised.] 

Tue  statute  makes  the  fact  of  appraising 
primd  facie  evidence  that  the  party  is  an 
appraiser,  but  it  is  not  conclusive  of  that 
fact — Atkinson  v.  Fell  (2),  where  Lord 
Ellenhorough,  C.J.  anticipates  this  very 
point.  It  is  essential  to  see  quo  animo 
the  act  of  appraisement  ia  done  in  order  to 
determine  whether  the  party  is  withiti  the 
statute. 

[Lord  Denman,  C.J.  referred  to  Forster 
V.  Taylor  (3)  and  Cope  v.  Rowlands  (4).] 

[Coleridge,  J.— Section  6.  uses  the 
words  **  no  person"  which  is  wider  than  no 
appraiser,  and  seems  pointed  at  those  not 
regularly  appraisers  who  act  as  such.] 

[Erle,  J. — Why  cannot  the  plaintiff 
traverse  that  he  appraised  ?] 

The  proper  traverse  would  be,  that  he 
did  not  appraise  as  such  appraiser,  so  as  to 
exclude  a  valuation  for  the  private  infor- 
mation of  the  parties — Jackson  v.  Stopherd 
(5).  Secondly,  the  plea  does  not  negative 
that  the  plaintiff  appraised  the  property  for 
the  purpose  of  ascertaining  the  legacy  duty, 
which  is  exempted  fronl  duty  by  55  Geo.  3. 
c.  184.  Sched. '  Appraisement.'  This  plea 
goes  to  defeat  the  action,  and  therefore 


(2)  5  Mau.  &  Selw.  240. 

(3)  5  B.  &  Ad.  887  j  8.c.  3  Lftw  J.  Rep.  (ii.s.) 
K.B.  137. 

(4)  2  Mee.  &  Wels.  149 ;  s.  e.  6   Law  J.  Rep. 
(n.s.)  Exoh.  63. 

(5)  2  Cr.  &  M.  361  j  s.  c.  3  Law  J.  Rep.  (n.s.) 
Exch.  95. 


ought  to  negative  theexceptioB.  It  would 
be  different  in  a  declaration  <— per  Lord 
Abingerin  Thibaiuk  v.  Oib8on{6),  Turqumd 
V.  Mosedon{7), 

[C01.ERIBGB,  J«-<*The  exceptSoB  applies 
only  to  the  stamp  on  appraisements,  not  to 
the  appraiser's  licence.] 

J.  Karslake^  contr^.— The  plea  states 
enough  to  be  a  defence,  ag  it  shews  that  the 
plaintiff    appraised    personal  property  in 
expectation  of  reward ;  and  by  sefction  4.  of 
46  Greo.  8.  c*  43.  any  person  so  doing  is  to 
be  '*  deemed-  and  taken  to  be  an  appraiser 
within  the  prov]Bion«t)f  this  act  to  all  intents 
and  purposes."     If  the  plaintiff  denies  that 
he  appraised  within  the  meaning  of  the  act, 
he  should  traverse  the  avennentin  the. plea. 
Atkinson  v.  Fell  hxid  Jackmn  \,.St9pherd 
were  both  cases  where' the  poiiU  arose  on 
the  evidence  under  the  general  issue.    Here 
the  plea  is  framed  in  strict  aocordanoe  with 
the  words  of  the  statute.     Seeondly^  the 
eiEception    need  not  be   negatived.     The 
Suggested  distinction  between  ^.deelamdon 
and  a  subsequent  pleading  cannot  be  sus- 
tained.   The  exemption  in  the  ease  of  legacy 
duty  is  contained  in  a  siUbseqnent  statate, 
and  therefore  the  plaintiff  shoiild  reply  it 
if  he  relies  on  it;  besidea,  it  rdates  only  to 
the  stamp,  not  to  the  lieeneet*- ^atMoum 
V.  ^yrri>ci)»(e),  Ze^v.  Siimp9on>{V). 
I    Tomlinsoni  in  rejidy. 

CTuTw  adv^  vuU, 


\   ''« 


The  judgment  of  the  Coiirt(lO)  was 
subsequently  (July  12)  delivered  by — 

Lord  Denman,  C.J.^«To  a  declaration 
for  work  and  labour,  the  defendant  pleaded 
that  the  work  done  was  and  oonsisled  en- 
tirely of  an  appraisement  of  certain  personal 
property,  which  the  plaintiff  appraised  with- 
out a  licence,  contrary  to  the  act  46  Geo.  3. 
c.  43.  Demurrer  on  the  general  ground  that 
he  did  not  appear  to  have  so*  done  the  work 
as  an  appraiser  within  the  meaning  of  the 
statute,  as  explained  in  Atkinson  v.  Fell, 

(6)  12  Mee.  &  Wels.  88;  s.c.  13  Law  J.  R«p. 
(if.s«)  Exob.  2. 

(7)  7  Ibid.  604;  8,c.  10  Law  J.  Hep.  (n.s.)  Ezcb. 
196. 

(8)  1  Exeb.   107 ;  1. 1.  16  Law  J.  Rep.  (m.s.) 
Ezcfa.  266. 

(9)  3  Com.  B.  871 ;  8.  0.  16 Law  J.  Rep.  (k.s.) 
C.P.  105. 

(10)  Lord  Denmufl,  C.J.,   Paitesoo,  J.,   Cole- 
ridge, J.  and  Erie,  J. 
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We  thiDk  it  was  properly  answered,  that  the 
piea  was  safficient,  as  it  followed  the  words 
of  the  statute,  and  that  the  doctrine  of  the 
case  died  does  not  require  the  defendant  to 
state  that  the  plaintiff  appraised  as  an  ap- 
praiser; though  upon  a  replication  traversing 
the  fact  of  appraisement,  the  plaintiff  might 
have  heen  entitled  under  the  authority  of  that 
case  to  a  verdict,  if  his  appraising  was  not  in 
the  exeretse  of  that  calling.    There  was  also 
a  special  demurrer,  because  the  plea  did  not 
negative  certain  exceptions  introduced  in 
the  statute.     Generally,  it  certainly  is  not 
necessary  to  negative  exceptions  uot  con- 
tained in  the  sentence  which  imposes  the 
penalty,  and  the  negative  of  which  therefore 
forais  no   part  of  the  description   of  the 
offence.     But  that  rule  was  said  to  apply 
to  declarations  only,  not  to    subsequent 
pleadings.      This    observation,    made   by 
coansel  arguendo  in  ThibauU  v.  Gibson^  was 
adopted  b^  Lord  Abinger  to  distinguish  that 
case  from  Turqnand  v.  Masedon;  where, 
howevtf ,  Uie  rule  was  not  mentioned,  and 
in  which  ease  the  exception  was  contained 
in  the  same  section,  which  was  relied  on. 
In  Thihmuk  v.  Gibson  it  is  said  by  counsel, 
that  a  plea  requires  more  strictness  than  a 
declamtion;    and  1  IVms,  Saund,   276,  is 
dted,  by  mistake  for  277,  6,  for  the  propo- 
sition that  greater  strictness  is  required  in 
a  plea  than  in  a  declaration.     The  propo- 
sition, though  true  in  some  cases,  is  not 
applicable    here.      The  exception    of  an 
auctioneer  is  in   a  subsequent  section   of 
46  Geo.  3.  c.  43,  and  that  with  respect  to 
legacy  duty,  in  a  subsequent  act  of  parlia- 
ment ;  and  the  rule  in  this  respect  applies 
as  well  to  pleas  aa  to  declarations. 

Jud^enifor  the  defendant. 
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Covenant  —  Pleading  —  Condition  Pre" 
cedent. 


A  Ueue  contained  a  froviso  that  on  notice 
being  given  by  the  lessee  eighteen  months  be- 
fore  the  end  of  the  eighth  year,  and  all  arrears 
of  rent  being  paid^  and  all  covenants  and 
agreements  on  the  part  of  the  lessee  having 
Uen  observed  and  performed,  the  lease  should 
determine  at  the  end  of  the  eighth  year; 


*^  nevertheless,  without  prejudice  to  any 
claim  or  remedy  which  any  of  the  parties 
hereto  may  then  he  entitled  to  for  breach  of 
any  of  the  covenants  or  agreements  herein^ 
before  contained^* : — Held^  that  the  perform-- 
ance  of  all  the  covenants  by  the  lessee  was 
a  condition  precedent  to  his  right  to  deter- 
mine the  lease,  notwithstanding  the  conclud- 
ing clause. 

To  an  action  by  the  lessor  on  the  lease 
where  the  declaration  alleged  specific  breaches 
of  covenant,  the  lessee  pleaded  that  he  gave 
eighteen  months^  notice  to  determine  the  lease 
at  the  end  of  the  eighth  year,  and  that  at 
the  expiration  of  that  year  all  arrears  of 
rent  had  been  paid,  and  aU  and  singular  the 
covenants  and  agreements  on  the  part  of  the 
lessee  had  been  observed  and  performed, 
and  thereupon  the  lease  determined.  The 
plaintiff  replied,  setting  out  a  specific  breach 
of  covenent  which  had  been  assigned  in  the 
declaration,  absque  hoc  that  all  and  stn- 
gular  the  covenants  and  agreements  on  the 
part  of  the  lessee  had  been  observed  and 
performed  by  him  at  the  end  of  the  eighth 
year,  concluding  to  the  country : — Held, 
that  the  plaintiff  was  at  liberty  to  put  the 
defendant  on  proof  of  his  averment-  in  the 
general  terms  in  which  it  was  made,  and 
that  the  replication  concluded  properly  to 
the  country. 

Covenant  by  assignee  of  lessor  against 
lessees  under  an  indenture  of  lease.  The 
declaration  assigned  several  breaches  of  cove- 
nant by  the  defendant.  The  plea  set  out 
the  indenture  upon  oyer,  the  only  material 
part  of  which  was  as  follows : — "  Provided 
also,  that  if  the  said  lessees,  their  executors 
or  administrators  shall  be  desirous  to  quit 
the  said  premises  hereby  demised  at  the 
end  of  the  first  eight  years  of  the  said  term, 
or  at  the  end  of  the  first  or  any  subsequent 
three  years  after  the  expiration  of  the  said 
eight  years,  and  of  such  their  desire  shall 
give  to  the  said  J.  F.  (the  lessor),  his  heirs 
or  assigns,  notice  in  writing  eighteen  calen- 
dar months  before  the  expiration  of  such 
eighth  year,  and  thereafter,  before  the 
expiration  of  any  such  three  years  (as  the 
case  may  be),  then  and  in  such  case,  all 
arrears  of  rent  being  paid,  and  all  and  sin- 
gular the  covenants  and  agreements  on  the 
part  of  the  said  lessees  having  been  duly 
observed'  and  performed,  this  lease,   and 
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eviery  daiise  and  thiag  hetm,  ooit$aikied, 
sliali,  at  tiiie  expkation  of  the-  first  dghth 
year,  and  thoHXifbBr  at.  the  expixalioii  <^ 
anyjmch  thisd'yaar  (whichever  in  thetaid 
notice  shall  be  exfibrened)  oeaae,  dateimina; 
aad  be  uttedy  void  to  all  intents  and  pum 
poses,  in  like  •  manner  as  i£  the  whole  of  tha 
said  term  of  foety-^wo  ysars  had  than  nw 
on t  and  expired.  But  nevertheless,  without 
prejudice  to  any  dause  or  remedy  #bioh 
arrtfofihe  parties  Jim'£taf  or  their  respeetivis 
representatives,  may  tkcn  be  entitled  to,  for 
biesch  of  any.  of.  die  oovenants  or  agrees 
ments  hereinbefore  :oantained>"  The.  plea 
then  averred  that  the  breadies  of  eovenant 
in  the  deolaratieii  mentioaed  reepeotively 
happened  after  the  nxpiratian  of  the  .furst 
ei^t  years  of  the  term,  and  afler  the  lease 
and  eyery  clause  and  thing  >tl»rein  con- 
tained had  ceased,  determined,  and  beoome 
void,  as  thereinafter  mentioned.  That  after 
the  making  of  the  lease,  and  eighteeacaien** 
dar  months  before  the  expiration  of  the 
first  eight  years  of  the  term,  the  defendants 
being  desirous  to  qait  the  demised  premises 
at  the  end  of  the  first  eight  years  of  the 
term,  gave  notice  so  writing  to  the  plaintiff 
of  such  their  desire,  and  thereby  gave  the 
plaintiff  notice  that  they  would  quit  and 
deliver  up  possession  of  the  said  demised 
premises  on  the  12th  of  May,  A.o.  1846, 
being  the  end  of  the  first  eight  years  of  the 
said  term  ;  that,  at  the  expiration  of  those 
eight  years  all  arrears  of  die  said  rents  so 
reserved  and  made  payable  by  the  said 
indenture  had  been  and  were  paid^  and  aU 
and  singular  the  covenants  and  agreements 
on  the  part  of  the  defendants  had  been  and 
were  duly  observed  and  perfomed  by  the 
defendants]  and  thereupon,  at  the  expira^^ 
tion  of  the  said  first  eighth  year  of  the  said 
term,  and  which  happened  before  the  com- 
mencement of  this  suit,  the  said  lease, 
and  every  clause  and  thing  therein  contain- 
ed, ceased,  determined,  and  were  utterly 
void,  to  all  intents  and  purposes,  in  like 
manner  as  if  the  whole  of  the  said  term 
of  forty«two  years  had  then  run  out  and 
expired,  according  to  the  said  indenture 
and  the  said  proviso  in  that  behalf  so  eon^ 
tained  as  afosesaid.     Verification. 

Replioadon,  that  after  the  making  of 
the  said  indenture,  and  during  the  said  term 
thereby  granted,  and  before  the  expiration 
of  the  first  eight  years  of  the  said  term,  to 


wit,  on  ftoi,  and  on  diters  otli^r*days  riiid 
doMsafterwsfdsvandbefoM  t|ie>et|Arafcidtt 
of  the  first  eighth yiears  of  the  sflid  tsr8>,>tha 
defendants  wilfully  n^eeted  and  otailMed 
to  draw  and  pomp  oiit  of  the  Baid<49o9iery 
and  coal  mines  divera  large  qutotiliea  of 
water,  &o.  [reassigning  a  boieach  of c^vteaat 
wfaidh  had  been  asslfn^  in  tb^  dedaralicm], 
contrary  to  the  said  indenture  and  the  de*- 
fondants'  oov^nant  in  that  behalf  so  sladc 
as'  aforesaid ;  and  at  the  said  expiitttion  of 
the  aaid  vfiorst  eight  ^eaia  of  the  aaid  term 
diat  breach- of  covenant  wat  still  mbaiatiii^ 
and  oontiduiag ;  without  this,^dMt  all  and 
singidar  tha  covenants  and  agvtemsnKaon 
the  part  of  the  defendants^  liad  been  atid 
wene  duly  observed  and  perfondod  by  the 
defendant*,  at '  tke  eflcpif atlon  •  of '  the  •  «ttid' 
fint  eight  years  ol the  said  tertan :  xoD^k^iig' 
to  the  country*  •       • 

Speciai  demumsr,  on  the  pMaid  thM  the' 
oovenants  fmd  agreements  on  the-  patt  of 
the  defendants,  In  the  plea  mentidnAd,  am 
indep^dent  of  the  proviso  in  the  indenture,' 
and  of  the  right  and  power  thereby  gi*v«a 
to  detexmine'tfae  indenture  and  tsnn^by  aiieh- 
notice  to  qoit^  as  ia  the  plaa  ment ionedi  and 
that  suflh  .covenants  and  agreements  do  >not 
in  anywise  qualify  or  eonstttute  a'candMon 
pceoedeftt  to  the  said  prorvisa'or'Sti]^lalion» 
at  to  the  exercise,  of  ih^  provisions  tlMfeof ; 
that  the  traverse  xaises  aa  immatsiialr  isaiie; 
that  die  replication  is  too  genttal  sndinde^ 
finite ;  that  the  plaintiff  shooM  have  stated 
as  a  sttbstantiid.part  of  the  replication,  and 
not  by  way  of  iaducement  oniy,  that  some 
one,  and  which,  of  the  covenants  and  agree- 
ments dn  the  past  of  the  defbndants  ^as 
broken  at  the  expisation  of  the  fir«t  eiglit 
yeurs  of  the  terioa,  and  should  have  eon-^ 
eluded  with  a  verification,  in  order  that  the 
defendants  might  have  denied  or  confessed 
and  avoided  such  breach  of  covenant ;  that 
the  general  allegadon  of  performanoe  4tt  the 
plea  is  not  traversable,  but  the  replioation 
ought  to  have  assigned  some  pardcular 
breach  of  covenant;  that  the  only  bneach 
assigned  in  die  replieation  is  assigned  in  the 
inducement,  so  as  to  make  the  assijgntiiefit 
of  it  immatansl.  Joinder  in  demurrer. 
The  case  was.  argued  (1)  by*^  - 
Corrk,  for  the  defendants* <—*Fii!Bt,  this 

(I)  Before  Lord  Denmao,  C.J.,  Pettesoa,   J.» 
Coleridge,  J.,  «uui  Erie,  J. 
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israelii  Ud  as  bekigi  mnUiftniQiNi^  m  il  is 
not  allowed  by  tko  mk^ot  pkfiduigvtojrake  a 
g^fienJ  iumi  wbetkfir  «»veral  distmc^  oeire^ 
BaalaliiiVe.)>efo  p^rfonn^.  i 

[OoiiiKmiWBf.  J.rrWottWit  n^.be  allowf 
aUe  \o  BUUa  4h«t.  qim^  coTtaant  Mn'ottm 
)i«d  aoi  betit  l^pl2] 

No.  SU^L  PUad.  p*  d87,  rale  7<  (4th 
edit) 

[fiEu,  J. — Hewdoyott.My  tiie plaiiitiff 
should  reply  ?] 

By  lettiogiouttlie.particalar  bfeach  relied 
00,  a«d  oencluding  wilh  a  verification.  The 
only  iPiiteBeft  of  aiich  a  general  mode  o£ 
n^yiag  htom  pka  of  plmte  adnmiHravitf 
vhoe  ^  ptek^reliea  on  bod  debts.  In 
2^ajL  &MMi^  410^(4),  the  rule  ia  hoA 
down.  Here,  il-the  plaiiiltff,iin  fak  deda*' 
ntiia»  aaa^oed  aa.a.breaeh^  tiuil  the  defim- 
duts  broke  all  the  covenanta,  that  wobU 
be  bid  as  lemling  to  a  multifiurioiHs  iasae. 
Secondly^  udmiUittg'  that  the  leplkation  ia 
KDod  in-fonn^  it  is  no  answmr  to  theplea. 
It  never  was-  the. intention  of  the  parties 
under  this  lease  to  take  away  the  lesseea* 
power  of  patting  an  end  to  the  term  on  a 
bleach  by  them  of  some  minute  covenant  in 
the  lease.  Daw9m  v*  2)y0r(2)  is  in  point 
There  a  covenant  by  the  lessor  that  the 
leuee  iMjing  the  rent  and  performing  the 
oorenaata  ahall  quietly  eDJoy»  was  held  not 
to  be  a  conditional  covenant;  and  a  plea 
setting  up  a  breach  of  covenant  or  non-pay- 
ment of  rent  waa  no  bar  to  an  action  by  the 
lesiee  on  the  covenant  for  qudet  enjoyment 
Besides,  the  subsequent  proviso  that  either 
party  is  still  to  have  hia  ian»edy  for  breach 
fii  any  covenant  is  insensible^  if  the  peiw 
fonoaaee  of  the  covenants  be  a  condition 
precedent  to  the  exerdae  of  the  right  ^ven 
to  the  lessee. 

Mamiaiff^  oontrsu— *The  performance  of 
the  covenanits  by  the  lessees  is  a  condition 
precedent  to  the  leasees'  powier  of  deter- 
mining the  lease.  The  wiocds,  **  the  cove- 
naafea havingbeen  peofdHmed," are  sufficient 
to  give  such  a  conalruction,.aod  the  sabse" 
qoent  proviso  does  not  alter  it.  It  is  aiguedy 
thst  they  cau  have  no  meaning  if  snob  a 
view  be  tdien,  but  several  cases  may  be 
put  to  which  they  would  apply.  Suppose, 
for  instance,  the  leasee  after  breach  of  cove- 


nant gives  aolice  to.  quit^  and  the-  lessor, 
though  not  bound  to  do  sov  chooses  to  aeeept 
the  notice,  the  pmviao  will  preserve  his  eight 
of  suing  for  &e  breach  of  oovenant  Again, 
thou^  the  lieasee  may  hanre  performed  all 
his  •  covenants^  the  lessor,  may  not  have  done 
ao,  and  the  Ibsmer  .may  hanre  hia  aetlon^ 
though  he  has  determined  the  lease.  Porter 
T.  ShepkordiS)  ia  very  like  this  case.  The 
broad  pxinoiple  applieaUe  to  suck  oases  is 
to  see  what  the  partiea  meantk  Secondly, 
Ibe  replication  is  only  as  general  as  the  plea 
whioh  it  follows ;  the  plaintiff  in  faet  takes^ 
and  doesnot  offer  an  issue*  ItisperCbrmance 
of  ail  covenants  that  gives  the  defendant  a 
right  to  determine  the  lease»  and  theiefore 
the  plaintiff  baa  a  right  to  traverse  perform^ 
ance  of  all,  in  which  case  a  genend  mode  of 
pleading  is  allowed.  But  it  is  said,  if  the 
plaintiff  had  assigned  a  specific  bccach,  and 
ooneluded  to  the  Court,  the  defendanta  might 
have  re|o«itd«a  waiver  of  that  breaeh,  but 
such  a  rejoinder  would  be  a  departure  from 
the  plea,  whidi  is  one  of  performance,  not 
waiver.  The  onus  is  on  the  defendants  to 
prove  perfbrmanoe  of  all  his  covenants. 
The  casea  of  bonds  refeised  to  are  exceptions 
to  the  general  rule. 
Corrh,  in  reply. 

Cur,  adp*  vuU. 

Judgment  was  now  delivered  by — 

PaTTxaoN,  J.-— The  principal  queation  in 
this  case  arose'  on  the  proviso  in  the  lease 
giving  power  to  the  lessees  to  determine  it 
by  notice  eighteen  calendar  months  before 
the  end  of  the  eighth  year.  That  proviso 
contains  the  words  *'  then  and  in  such  case 
all  arreara  of  rent  being  paid,  and  all  and 
singular  the  covenants  and  agreements  on 
the  part  of  the  said  leasees  having  been 
dvdy  observed  and  performed,  this  lease  and 
every  clause  and  thing  therein  contained 
shall,  at  the  expiration  of  the  first  eighth 
yjear,  and  thereafter^  at  the  expiration  of  any 
auch  third  year  (whichever  in  the  aaid  notice 
shall  be  expressed)  cease,  determine,  and  be 
utterly  void,  to  all  intents  and  purposes,  in 
like  manner  as  if  the  whole  of  the  said  term 
of  forty-two  yeara  had  then  run  out  and 
expired.  But,  nevertheless,  without  pre- 
judice to  any  daim  or  remedy,  vrfaich  any 


(2)  5  B.  &  Ad.  584. 


(3)  &TermR«p.  666. 
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of  the  parties  hereto,  or  their  respective 
representatives,  may  then  he  entitled  to  for 
hreach  of  any  of  the  covenants  or  agree- 
ments hereinbefore  contained."  The  decla- 
ration states  a  notice  by  the  lessees  to  deter- 
mine the  lease  at  the  end  of  the  eighth  year, 
and  avers  that  at  the  expiration  of  those 
eight  years  all  arrears  of  rent  had  been  and 
were  paid,  and  all  and  singular  the  cove- 
nants and  agreements  on  the  part  of  the 
lessees  had  been  and  were  duly  observed 
and  performed  by  them,  and  thereupon 
the  lease  determined.  The  replication  states 
a  specific  breach  of  covenant  before  the 
expiration  of  the  eight  years  (which  breach 
had  been  already  stated  in  the  declaration) ; 
without  this,  that  all  and  singular  the  cove- 
nants and  agreements  on  the  part  of  the 
lessees  had  been  and  were  duly  observed 
and  performed  by  them  at  the  expiration 
of  the  said  first  eight  years  of  the  said 
term,  and  concludes  to  the  country.  The 
case  of  Porter  v.  Shephard  is  directly  in 
point  to  shew  that  the  performance  of  all 
the  covenants  by  the  lessees  is  a  condition 
precedent  to  the  determination  of  the  lease. 
In  that  case,  however,  no  such  words  as 
t}iese  "  but  nevertheless  without  prejudice," 
&c.  were  introduced  into  the  proviso.  We 
are  of  opinion  that  their  introduction  into 
the  present  proviso  makes  no  difference  in 
the  construction  of  it.  They  appear  to  be 
introduced  for  greater  caution,  as  regards 
the  right  of  the  lessor  to  sue  for  breaches  of 
covenant  which  might  be  unknown  to  him  at 
the  expiration  of  the  eight  years,  or  possibly 
to  meet  the  case  of  the  lessor  acquiescing 
in  the  notice  given  by  the  lessees,  although 
strictly  the  condition  precedent  might  not 
be  performed.  Besides  which,  they  are 
applicable  to  any  parties,  and  preserve  the 
right  of  the  lessees  for  any  breach  of  cove- 
nant committed  by  the  lessor.  They  are 
evidently  introduced  not  to  qualify,  or  do 
away  with  the  condition  precedent  contained 
in  the  previous  part  of  the  proviso,  but  for 
a  wholly  collateral  purpose.  We  are,  there- 
fore, of  opinion  that  the  averment  of  per- 
formance in  the  plea  is  a  material  one,  which 
the  plaintiff  was  entitled  to  traverse.  It  is, 
however,  objected  that  he  ought  to  have 
concluded  his  replication  to  the  Court,  after 
averring  a  specific  breach  of  covenant,  and 
not  to  have  traversed  the  performance  in 


the  general  terms  which  he  has  adopted* 
The  traverse  appears  to  have  been  in  the 
same  form  in  Porter  v.  Shephard,  and  not 
to  have  been  objected  to  on  that  ground; 
neither  do  we  think  that  it  could  have  been 
objected  to  with  success.     This  is  not  like 
the  case  of  a  bond  declared  on  generally  for 
the  penalty,  with  a  plea  setting  out  a  con- 
dition  and  averring  general  performance, 
in  which,  or  any  similar  case,  no  doubt,  the 
plaintiff  must  in  his  replication  shew   a 
specific  breach,  and  conclude  to  the  Court, 
giving  the  defendant  an    opportunity   to 
plead  to  that  breach.     Here  the  declaration 
alleges  specific  breaches  of  covenant,  and 
the  defendants  seek  by  their  plea  to  avail 
themselves  of  a  proviso  containing  a  con- 
dition precedent,  the  performance  of  which 
they  aver  in  general  terms,  and  must  prove 
in  order  to  entitle  themselves  to  the  benefit 
of  that  proviso.     The  plaintiff,  therefore, 
is  at  liberty  to  put  them  upon  proof  of  that 
averment,  by  denying  it  in  the  same  form  in 
whicli  it  is  couched.     Our  judgment  must, 
therefore,  be  for  the  plaintiff. 


Judgment  for  the  plaintiff. 


1848 
June 


"■{ 


THE  UUEEN  T.    THE  INHABIT- 
•  ANTS    OP   HARROW-ON-THE 
HILL. 


Poor  Law  —  Pauper — Removeabilitif  — 
9  ^  10  Vict.  c.  66.— Residence— Relief. 

Pauper  became  chargeable  to  the  parish  of 
H.  on  the  9th  of  December  1846,  haming 
resided  ten  years  in  that  parish.  During  the 
year  1844  he  received  relief  from  R,  The 
9  ^  10  Viet.  c.  66.  passed  on  the  26ih  of 
August  1846 ; — Held,  that  t?ie  residence  be- 
fore and  after  the  year  1844  were  to  be  added 
together,  so  as  to  make  up  the  period  of  fize 
years,  the  one  year  of  relief  (on  the  suppo- 
sition that  the  proviso  was  retrospective) 
being  only  excluded  from  the  computation  of 
the  entire  time,  and  not  defeating  the  effect 
of  a  previous  residence, 

[For  the  report  of  the  above  case,   see 
17  Law  J.  Rep.  (n.s.)  M.C.  p.  148.] 
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-irnfP  Oi  OLA&S  AND 
<       JLlKXTHfiR* 


Ship  and  Shipping — Freight — Liahility 
cf  Ctms^nee — Inferior  Court — Jurisdiction 

^Indebitatus  Count, 

'  '  ■      . 

TIU  UMUtp .  of  a  consignee  .or  indoreee 
iife  bUl  of  hding^  to  pag  freight  ie  a  nem 
emitrutt  tiie  comtiieruiion'  for  whkh  ie  ihe 
idiverg  of  ike  goode  to  hirn^at  his  requesi^ 

A  dielaraiiomin  £$ni§tferior  eo¥tricpnia$n^ 
M9  the  eomman  indebitatus  oounijor  freighlr 
aid  whieh  Meges  the  daimergof  ihe  gooda^ 
siikerefmsi  of  the  defendanii  to  haoebeen 
wiAin  the  jurifdietion  ^^uoh  cemrt^'Bn^ 
cmtigshemo  thai'  the  castse  of^  action  arose 
within  ihc^jariodieUom;  as  the  words  **at,4he 
nfnest  of  the  d^endsM**  are.  io  be  taken  to 
sfphf  to  the  dsUverg  of  the  goods  onlg^.  and 
sot  io  the  carriage  e/^ihetn,  mbieh  mag  haee 
hssneatofthejiiHsdieHen. 

> 
Enat  torn  the  Ccmvt  of  Record,  Kiog* 
ttm-apoQ^Hfill. 

The  declaration  la  tbe.ao«rt  bel&v  con- 
tanied  (amongst  others)  the  common  in^ 
iehitatus  ccfunt  for  freight  for  the  carriage 
of  goods  from  Marseilles  to  Hull,  and 
stating  the  deliyery  of  the  goods  at  the 
request  of  the  defendant  to  have  occurred 
within  the  inferior  Jurisdiction.  •' 

Hie  plointiffii  below  had  a  general  Terdkt» 
and  on  this  error  was  brought  in  this  court, 
HeghHiU^  in.fupport  of  the  writ  of  encor 
(Jane  26).«—The  qucf tion  arises  on  the  va- 
lidity of  Uie  first  count  in  the  declaration  in 
tiie  court  below.    It  appears  by  this  count, 
that  the  oonsideration  for  the  promise,  or  at 
least  part  of  it,  is  for  the  carnage  of  goods 
from  Marseilles  to  Hull.     Now,  to  give 
jnrisdiction  to  the  Court  below,  it  being  an 
inimor  court,  it  was  necessary  that  the  con-^ 
sdeiatioii  for  the  promise  should  be  shewn 
to  have   arisen   within  the  jurisdiction-*- 
PeaeockY.  BeU{l\  StantUan  ▼.  Da9is{2\ 
Ramsg  v.  Aikinsan  (3).   The  shipper  is  the 
person  liable  for  the  carriage — Domett  t. 
Beckford{4}^     By  the  indorsement  of  the 
bill  of  lading,  the  property  in  the  goods 
only  is  tnnafeired,  but  not  .the  contract 

(1)  1  Wow.  Saund.  74, 0,  iL  I. 

(2)  1  Salk.  404. 

(3)  1  Ler.  50. 

(4)  SB.  it  Ad.  521  i  s.e.  S  Law  J.  Rep.  (m.b.) 
K.B.  10. 

ncwseriks,  XVII.— as. 


betwent'  the  sli^Miwner  and  the  shipper—^ 
Satgent  r.  3lbrrfs(6),  Thompson  v.  Doming 
(d)^  If  this  be  so,  can  anybody  sue  for 
the  carriage  of  the  goods  but  the  shipper  ? 
The  shipowner  may  indeed  sue  the  oon« 
signeefbr  a  sum  €<^ial  to  the  carriage;  but 
that  liability  of  the  consignee  arises  from  his. 
hmng  deprived  the  shipowner  of  his  lien, 
and  arises  on  a  new  contract,  wbicb  is  not 
a  contract  fi>r  freight  The  proper  form  of 
count  was  considered  in  Amos  v.  Temperleg 
(?X  <^d  T^  the  jtidgment  of  Sanders  v. 
Fanaeller  in  error  (8),  where  it  is  said,  that 
qieeial  assuntipsib  is  the  proper  form  for  the 
dielivery  of  the  goods.  "Freight"  means 
someliiing  due  for  the  carriage  ol  goods,  and 
is  not  .applicable  when  the  consideration  ia 
only  abandoning  a  lien  on^  goods 'actually 
carried. 

Cleashgi  eontrf^.--<Whidiever  way  the 
liability  arises  the  Court  below  had  jurisdtc* 
tioui  The  cxrant  does  not  sliy  "  goods  car* 
ried  for  the  defendant,^'  but  "  that  be  was 
indebted  for  freight  for  the  carriage  of 
goods*''  . 

[PATTESoir,  J.-^It.doeanot  sary  for  the 
delivery  of  goods  heretofore-  carried. ] 

If  a  cause  of  adtion  for  teight  can  -arise 
within  the  jurisdiction^  then  the  jurisdiction 
is  sufficiently  shewn. 

[PattesoN)  J. — Do  the  words  "  at  his 
request**  ovenride  the  whole  count  ?  if  so« 
the  carriage  of  the  goods  is  included  in  the< 
consideration,  and  that  was  out  of  the 
jurisdiction^] 

.  The  whole  cause  of  action  arises  from 
the  delivery.  The  debt  is  indivisible,  and  no 
freight  is  earned  until  the  goods  are  com- 
pletely carried.  Emerg  v.  Bartlett{9)  is 
in  favour  of  the  defendant  in  error. 

[Patteson,  J. — ^There  the  whole  con- 
sideration for  the  promise  is  the  account 
stated.] 

If  the  allegation  of  the  carriage  of  the 
goods  be  struck  out,  the  count  will  be  a 
good  count.  A  long  course  of  practice  is 
not  to  be  set  aside  because  a  difficulty  has 
been  suggested. 

(5)  8  B.  &  Aid.  277. 

(6)  14  Mee.  &  Wels.  40S:  s.  c.  14  Law  J.  Rep. 
(n.b.)  Ezoh.  320. 

(7)  8  Ibid.  798;  a.  0.  11  Uw  J.  Rap.  (x.s.) 
Ezch.  18S. 

(8)  4  Q.B.  297;  a.  o.  12  Law  J.  Rep.  (n.s.) 
Ezoh.  497. 

(9)  2  Lord  Raym.  1555. 
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Hugh  Hill^  in  reply. — After  yerdict  it 
is  impossible  to  say  what  part  of  the  con- 
sideration stated  occasioned  the  verdict.  It 
may  have  been  for  the  carriage  of  the  goods 
only.  The  earning  the  freight  is  the  gist 
of  the  action,  and  that  arises  from  the 
carrying  the  goods. 

[Patteson,  J, — We  must  look  at  the 
case  of  Sanders  v.  VanzeUer  again  before 
giving  our  judgment.] 

Cur,  adv,  vulL 

The  judgment  of  the  Court  (10)  was  now 
(June  27)  delivered  by — 

Patteson,  J. — Upon  reading  the  case 
of  Sanders  v.  VanzeUer^  in  the  4th  Queen^s 
Bench  Reports^  and  particularly  with  re- 
ference to  the.  concluding  paragraph  in 
the  judgment  of  my  Lord  Chief  Justice 
Tindal,  in  the  Court  of  Exchequer  Cham- 
ber, p.  297,  and  ^upon  considering  the 
other  cases  upon  this  subject,  we  are  of 
opinion,  that  the  liability  of  a  consignee 
or  indorsee  of  a  bill  of  lading  to  pay 
freight  is  a  new  contract,  the  consideration 
for  which  is  the  delivery  of  the  goods  to 
him  at  his  request ;  that  the  words  in  the 
declaration,  '*at  the  request  of  the  said 
defendant,'^  are  to  be  applied  to  the  delivery 
only,  and  then  it  sufficiently  appears  by 
this  declaration  that  the  delivery  only  was 
the  consideration  for  the  promise  of  the 
defendant.  That  delivery  at  the  request  of 
the  defendant  is  stated  to  have  been  within 
the  jurisdiction  of  the  Court  below,  and  we 
are,  therefore,  of  opinion,  that  the  cause  of 
action  and  the  consideration  are  well  alleged 
to  have  have  been  within  the  jurisdiction  of 
that  Court,  and  that  the  defendants  in  error 
are  entitled  to  our  judgment.  The  judgment 
of  the  Court  below  will  therefore  be  affirmed. 


Judgment  affirmed. 


1848 
June  27 


V.} 


HOARE  V.  SILVERLOCKE. 


Libel — Innuendo^  when  necessary — Ar- 
rest of  Judgment, 

Allegorical  terms  of  a  defamatory  charac" 
ter  of  well-known  import^  such  as  imputing 
to  a  person  the  qualities  of  the  ** frozen 

(10)  Patteson,  J.,  Coleridge,  J.  and  Erie,  J. 


snake"  in  the  fahU^  are  libellous,  per  se, 
without  innuendoes  to  explain  their  meaning. 
To  write  to  the  members  of  a  charitable 
institution  calling  on  them  "to  reject  the  vn- 
worthy  claims  of  Miss  H"  and  stating  that 
"  she  squandered  away  the  money  which  she 
did  obtain  from  the  benevolent  in  printing 
circulars  abusive  of  Commander  Z)»"  the 
secretary  of  the  institution,  is  libellous^ 

This  was  an  action  for  libel.     The  fol- 
lowing are  parts  of  the  third  and   fourth 
counts  in  the  declaration: — Third   count, 
and  also  for  that  the  defendant,  further  con- 
triving to  injure  the  plaintiff,  afterwards  (to 
wit)  on  &c.  in  a  public  newspaper,  called  the 
Nautical  Standard  and  Steam  Navigation 
Gazette,  falsely  and  maliciously  composed 
and  published,  and  caused  and  procured  to 
be  published  of  and  concerning  die  plaintiff, 
and  of  and  concerning  her  said  application 
to  the  society,  another  false,  scandalous, 
malicious,    defamatory    libel,     containing, 
amongst  other  things,  the  false,  scandalous, 
malicious,  defamatory  and  libellous  matter 
following,  of  and  concerning  the  plaintiff,  and 
of  and  concerning  her  said  application  to  the 
said  society  (that  is  to  say),  the  Royal  Naval 
Benevolent  Society  : — "  We  were  sorry  to 
perceive,  by  a  report  of  last  Monday's  pro- 
ceedings, at  a  meeting  of  the  above  society, 
that  the  case  of  Miss  Hoare  (meaning  the 
plaintiff),  which  we  imagined  had  been  en- 
tirely dismissed  by  the  unanimous  decision 
of  a  laige  body  of  officers  of  high  rank  and 
distinguished  position  in  the  service,  at  the 
last  quarterly  court,  had  been  re-opened, 
and  that,  too,  by  an  officer  distinguished  no 
less  for  his  illustrious  services  against  the 
enemy  than  his  noble  descent :  the  gallant 
Rear  Admiral  the  Earl  of  Cadogan    has 
happily  been  a  stranger  to   those  scenes 
which  have  occurred  at  the  former  meetings 
of  this  society,  when  the  case  of  the  above 
misguided  woman  (meaning  the.  pladntiff) 
has  been  brought  forward ;  but  if  he  bas 
escaped  the  exhibition  of  such  conduct  oi| 
the  part  of  one  or  two  officers  who  inrould, 
by  the  display,   be  certainly   very    nauch 
lowered    in    his    estimation,    his  lordship 
has,  unfortunately,  also  missed  the  hearing 
of  an  overwhelming  mass  of  evidence  >vhich 
is  a  complete  justification  for  the  society's 
decision  with  respect  to  the  claims  of  Miss 
Hoare  (meaning  the  plaintiff),  to  say  nothing 
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of  the  recantation  of  some  who  were  her 
wannest  friends,  and  who,   in  giving  up 
their  adyocacy  of  her  claims,  stated  that 
they  had  realised  the  fable  of  the  '  frozen 
snake/    We  have  no  doubt  that  his  lord- 
ship's genuine  feelings  of  philanthropy  have 
been  enlisted  in  inducing  him  to  take  the 
course  he  pursued  on  Monday.     The  man- 
ner in  which  his  Lordship  acquitted  himself 
was  highly  honourable  to  him,  and  demand- 
ed, as  it  obtained,  the  respect  of  the  Court, 
ioasmuch  as  his  lordship  did  not  make  the 
case  of  Miss  Hoare  (meaning  the  plaintiff) 
the  excuse  for  a  display  of  bitter  vindictive 
feeh'ng  towards  the  secretary ;  but  let  the 
noble  earl  go  to  the  society's  offices  and 
exanune  carefully  the  documents,  and  make 
himself  acquainted  with  the  whole  of  the 
proceedings  of  the  secretary  and  the  society 
in  this  matter,  and  he  must  come  to  the 
conclusion   that  the  case  of  Miss  Hoare 
(meaning  the  plaintiff)  is  a  most  forlorn 
hope,  and  that,  unfortunately,  many  much 
more  worthy  objects  of  the  society's  bene- 
Tolence  are  excluded  from  participation  in 
it  by  the  limited  state  of  its  funds." 

Fourth  count — And  also  for  that  the  de- 
fendant, ^rther  contriving  to  injure   the 
plaintiff,  afterwards,  &c.   Wisely  and  ma- 
licioasly  composed  and  published  of  and 
concerning  the  plaintiff,  and  of  and  concern- 
ing her  said  application  to  the  said  society, 
a  certain  other  false,  scandalous,  malicious 
iibel,  oontaniing,  amongst  other  things,  the 
false  and  Kbellous  matter  following: — '*For 
one,  I  am  determined  to  withdraw  my  sub- 
scription should  any  of  our  funds  be  granted 
to  Miss  Hoare  (meaning  the  plaintiff);  but 
I  hope  and    trust  the  good  sense  of  the 
nenobers  at  our  next  meeting  will  as  here- 
tofore prevail,  and  reject  for  ever  the  un- 
worthy claims  of  Miss  Hoare"  (meaning  (he 
plaintiff).    And  in  another  part  of  the  same 
libel  there  was  the  libellous  matter  follow- 


ing :— 


"  Who  is  this  woman  (meaning  the  plain- 
tiff), that  she  (meaning  the  plaintiff)  is  to 
engross  almost  the  whole  of  the  time  of  the 
society  ?  She  (meaning  the  plaintiff)  is  not 
erititled,  as  the  descendant  of  a  subscriber 
or  in  her  own  right,  to  relief;  and  it  is 
avowed  by  her  (meaning  the  plaintiff's) 
friends  that  she  (meaning  the  plaintiff) 
squandered    away   the  money   which   she 


(meaning  the  plaintiff)  did  obtain  from  the 
benevolent  in  printing  circulars  abusive  of 
Commander  Dickson.  Really  it  is  time 
that  all  this  twaddle  about  humanity,  and 
this  display  of  knight  errantry  in  defence 
of  a  slandered  and  forlorn  damsel  (meaning 
the  plaintiff)  should  be  laid  aside." 

At  the  trial,  before  Lord  Denman,  the 
plaintiff  had  a  general  verdict  on  the  third, 
fourth,  and  fifth  counts  of  the  declaration. 

Talfourd,  Serj,  having  moved  for  and 
obtained  a  rule  to  shew  cause  why  the  judg- 
ment should  not  be  arrested,  or  a  venire  de 
novo  awarded,— 

Miss  Hoaref  the  plaintiff,  in  person,  now 
shewed  cause. — No  innuendo  was  necessary 
to  shew  that  the  imputation  in  the  third 
count  is  libellous ;  the  meaning  of  the  allu- 
sion to  **  the  froasen  snake"  is  evident  to  all, 
and  requires  no  explanation.  There  is  no 
ambiguity,  and  therefore  no  innuendo  is  ne- 
cessary. The  following  cases  were  cited  :— - 
Digby  v.  Thompson {l\  O'Brien  v. Clement 
(2),  J' Anson  v.  Stuart  (3).  As  to  the  case 
of  Forbes  v.  King  (4),  relied  on  when  this 
rule  was  moved,  there  is  nothing  defamatory 
to  another  to  say  he  is  "  Man  Friday ;"  that 
IS  not  a  charge  of  crime.  Any  writing  is 
libellous  that  tends  to  shew  that  the  party 
libelled  is  unfit  for  the  society  in  which  he  is 
placed  :  as  to  say  of  a  protestant  archbishop 
that  he  attempts  to  convert  catholic  priests 
by  offers  of  money — Tuam  (Archbishop J 
V.  Robeson  (5).  What,  then,  would  make  a 
person  more  unfit  for  society  than  making 
those  acquainted  with  her  realize  the  fable  of 
"  the  frozen  snake"?  The  declaration  can 
be  supported  after  verdict,  if  the  words  can 
be  made  to  bear  a  defamatory  meaning-— 
Gardiner  v.  Williams  (6).  The  fourth  count 
is  good.  Merely  to  say  that  the  plaintiff 
squandered  away  the  money  which  she 
obtained  from  the  benevolent  in  printing 
circulars  abusive  of  Commander  Dickson, 

(1)  4  B.  &  Ad.  821  ;  a.  c.  2  Law  J.  Rep.  (h.s.) 
K.B.  140. 

(2)  15  Mee.  &  Wele.  435;  8.  o.  15  Law  J.  Rep. 
(n.s.)  Eich.  285. 

(S)  1  Term  Rep.  748. 

(4)  1  Cr.  &  M.  435;  8.  o.  2  Law  J.  Rep.  (n.8.) 
Ezch.  109. 

(5)  5  Bing.  17;  8.c.  6  Law  J.  Rep.  C.P.  199. 

(6)  1  Or.  M.  &  R.  78 ;  s.  o.  4  Uw  J.  Rep.  (n.s.) 
Ezch.  164. 
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and  calling  on  the  members  to  reject  the 
unworthy  claims  of  the  plaintiff,  are  such 
injurious  expressions  as  to  be  libellous* 
Then  as  to  the  fifth  count. 

[Lord  Dbnman,  C«J. — The  fifth  count 
is  clearly  libellous.] 

[Pattesom,  J. — I  believe  the  Court  of 
Exchequer  has  held  that  if  one  or  more  of 
several  counts  on  which  general  damages 
have  been  assessed  be  bad,  the  judgment 
should  not  be  arrested,  but  a  venire  de  novo 
awarded  to  assess  the  damages  on  the  good 
counts.] 

Corrie,  control,  in  support  of  the  rule.-— 
The  third  count  is  not  libellous.  The  allu- 
sion to  the  fkble  of  "  the  frozen  snake"  at 
most  amounts  to  a  charge  of  want  of  grati* 
tude. 

[Lord  Drnmam,  C.  J. — Surely  something 
more^^stinging  those  who  had  served  them ; 
but  that  want  of  mtitude  is  a  crime  is  not 
without  authority!] 

The  real  objection,  however,  to  the  count 
is,  that  the  Court  cannot  take  notice  of  the 
meaning  of  the  allusion  to  "the  frozen 
snake";  it  is  not  apparent  by  merely  stating 
it;  it  required  an  innuendo  to  point  its 
meaning,  as  in  the  case  of  Forbes  v.  Kin^^ 
before  referred  to. 

[Lord  Dbmman,  C.J. — To  say  that  an* 
other  was  a  "  Man  Friday"  imputed  no 
crime ;  to  be  a  black  man  may  be  a  great 
misfortune,  but  no  crime.] 

If  the  Court  takes  notice  of  the  meaning  of 
this  fable,  why  not  of  all  others  ?  Suppose 
one  in  the  Chinese  language,  could  the  Court 
take  notice  of  that  ?  where  is  the  line  to  be 
drawn?  Suppose  a  fable  well  known  in 
Oermuiy ;  known  perhaps  to  «>ine  n.em. 
hers  of  the  Court  and  not  to  others.  If  it 
depend  on  the  fact  that  the  fable  is  univer* 
sally  known,  what  should  be  the  proof  that 
there  is  a  universal  knowledge  of  it  ?  An 
innuendo  was  therefore  necessary.  As  to 
the  fourth  count :  the  charge  is  that  the 
plaintiff  squandered  away  her  own  money, 
which  she  had  a  perfect  right  to  do.  In 
Robinton  v.  Jermyn  (7)  the  words  were, 
"  the  plaintiff,  not  being  a  person  that  the 
proprietors  and  annual  subscribers  think  it 
proper  to  associate  with,  is  excluded  this 
room ;"  and  the  Court  held  that  this  was 

(7)  1  Price.  H. 


not  a  libel.  Surely  those  words  are  as 
strong  as  those  chaiged  as  libellous  in  the 
fourth  count.  The  defendant,  however, 
relies  principally  on  the  objection  to  the 
third  count,  as  that  raises  a  general  question. 

Lord  Denman,  C.  J.— There  u  no  ground 
for  arresting  this  judgment.  Before  we  can 
make  this  rule  absolute,  we  must  be  pre- 
pared to  say  that  the  jury  are  wrong  in  find- 
ing these  words  to  be  libellous,  for  we  need 
not  teke  judicial  knowledge  that  these  words 
would  be  libellous  on  demurrer.  The  jury 
say  they  understand  the  allusion  to  "the 
frozen  snake"  as  all  the  world  understands 
it :  can  we  say  it  is  not  so  ?  It  would  be 
trifling  with  language  to  say  that  we  do  not 
clearly  see  what  is  the  meaning  of  the  allu- 
sion. The  cases  referred  to  do  not  come 
up  to  this  case.  The  last  ease  eited,  Robtm" 
son  V.  Jermyn^  is  merely  this,  tiiat  the 
parties  will  not  keep  company  with  one 
another.  As  to  the  case  in  which  it  was 
attempted  to  make  it  libellous  to  allude  to 
the  plaintiff  as  a  "  Man  Friday,"  that  imputed 
no  crime  at  all.  The  "  Man  Friday,"  we  all 
know,  was  a  very  respectable  man,  although 
a  black  man,  and  black  men  ha«>  not  been 
denounced  as  criminals  yet.  This  reference 
to  the  plaintiff  as  '*  the  fiozen  snake"  tends  to 
degrade  her  in  the  eyes  of  the  world,  and  is, 
therefore,  libellous.  As  to  the  fourth  count, 
no  persons  can  be  chai^ged  with  circulating 
abusive  circulars  but  that  their  characters 
must  suffer. 

Patteson,  J. — ^This  is  a  written  state- 
ment respecting  the  application  of  the  plain- 
tiff to  the  Royal  Naval  Benevolent  Society, 
and  the  words  in  the  third  count  are  that 
there  was  "  an  overwhelming  mass  of  evi- 
dence which  is  a  complete  justiflcation  for 
the  society's  decision  with  respect  to  the 
claims  of  Miss  Hoare,  to  say  nothing  of  the 
recantation  of  some  who  were  her  wannest 
friends,  and  who,  in  giving  up  their  advo- 
cacy of  her  claims,  stated  that  they  had 
realized  the  fable  of  "the  frozen  snake.'* 
Can  we  say  that  these  words,  cm  the  6oe  of 
them,  appear  not  to  be  libellous?  If  we  see 
they  are  not  libellous,  then  we  cannot  dis- 
charge this  rule,  but  being  after  verdict,  if 
they  are  capable  of  a  libellous  meaning,  then 
the  finding  of  the  jury  can  be  supported. 
The  objection  is  that  they  require  an  innu- 
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endo;  but,  taking  the  context,  it  appears  to 
me  that  it  maj  be  seen  the  words  are  defama* 
tory,  and  no  innuendo  is  necesaary.  As  to 
the  fourth  count,  the  words  are,  "  I  trust 
the  good  sense  of  the  members,  at  our  next 
mcetng,  will  as  heretofore  prevail,  and 
reject  for  erer  die  unworth  j  claims  of  Miss 
Hosre:"  and  in  another  part  it  is  said  '*  she 
tquandered  away  the  money  which  she  did 
obtain  from  the  benevolent  in  printing  cir- 
colan  abusive  of  Commander  Dickson." 
It  appeara  by  these  words  manifest  that 
miacooduct  is  thereby  imputed ;  and  in  my 
opmion  the  counts  are  good. 

CouBiDox,  J. — The  matter  ehiurged  as 
libellons  in  the  third  count  is  this. — [His 
Lordship  read  that  libel].  It  is  said  that 
withoat  an  innuendo  we  cannot,  understand 
that  these  words  are  libellous.  If  we  can- 
not 90  understand  them  then  we  are  differ- 
ent  from  all  the  rest  of  mankind.  Suppos- 
ing that  it  was  said  of  a  person  that  he  was 
a  Judas,  would  that  want  an  innuendo  to 
exi^ain  its  meaning  ?  We  ought  to  attri- 
bnte  to  the  jury  and  Court  the  knowledge 
of  such  terms,  whether  they  be  allegorical, 
historical,  or  &bulous.  If  such  terms, 
whether  historical,  fabulous,  or  allegorical, 
have  passed  so  much  into  common  use  as 
to  have  obtained  a  fixed  meaning  to  persons 
of  ordinary  knowledge,  then  we  should  take 
notice  that  such  is  their  meaning.  Our 
lai^;uage  is,  in  a  great  measure,  made  up  of 
^legoiical  tenns.  It  is  a  common  expres- 
sion to  say  of  a  person  that  he  has  a  vinegar 
face  or  a  sour  temper;  but  surely  such 
well-known  terms  require  no  explanation. 
1  am  of  opinion  that  this  rule  must,  there- 
fore, be  discharged. 

Erlr,  J. — I  see  no  ground  to  arrest  the 
jodgment  The  jury  say  these  words  are 
Hbeilons.  We  are  to  say  whether  they  are 
wrong:  unless  we  can  say  they  are  wrong, 
we  most  dischaj^e  the  rule.  Likening  per- 
sons to  certain  animals  may  bring  them  into 
contempt  Why  may  I  not  tidie  judicial 
notice  that  an  allusion  to  "  the  frozen  snake" 
has  a  tendency  to  lower  a  person  in  the  eyes 
of  the  world  ?  In  my  opinion  it  does  so, 
and  is  therefore  libellons.  As  to  the  fourth 
count,  there  is  no  doubt. 

Rule  discharged. 


1848 
June 


8.     1 
27.  f 


BIRD  AND  ANOTHER  0.  SMITH. 


Pleading — Confession  and  Avoidance — 
Plea  had  as  amounting  to  General  Issue— 
De  Injurid, 

A  declaration  stated,  in  the  first  county 
that  it  was  agreed  between  the  defendant 
and  the  plaintiffs^  that  the  defendant  should 
sell  and  deliver  to  the  plaintiffs  certain 
iron  rails  to  be  made  and  delivered  of  cer- 
tain  weights  af{d  shapes  at  a  price  stated,  and 
the  said  rails  to  be  inspected  and  certified  as 
then  agreed  on,  and  to  be  of  a  certain  quality ^ 
and  that  the  defendant  did  make  and  deliver 
certain  rails  as  and  for  the  rails  of  such 
quaUtg ;  and  alleging  as  a  breach  that  the 
rails  were  not  of  the  said  quality.  The  defen* 
dant  pleaded  that  the  said  rails  were^  accord* 
ing  to  the  agreement,  to  be  inspected  by  an 
agent  of  the  plaintiffs,  who  was  at  liberty 
to  approve  and  accept  the  same  if  he  should 
think  fit,  and  that  the  said  rails  were  t'li- 
speeted  and  approved  and  accepted  by  such 
agent  on  the  delivery  of  the  same : — Heldt 
bad,  in  substance,  as  not  answering  the  breach 
complained  of,  and  only  shewing  performance 
of  one  of  the  stipulations  of  the  contract  set 
out  in  the  said  count.  And,  seroble,  that  it 
was  also  bad  in  form,  as  amounting  to  the 
general  issue. 

To  the  second  county  which  stated  that  the 
defendant  promised  to  deliver  rails  fit  and 
proper  for  the  purpose  of  a  certain  railway, 
and  alleging  as  a  breach  that  the  rails  de* 
livered  were  not  fit  and  proper  for  such  rail* 
way,  the  defendant  pleaded  a  plea  similar 
to  the  plea  to  the  first  count : — Held,  that 
the.  plea  was  bad  in  substance,  for  the  same 
reason  as  the  plea  to  the  first  count ;  and,  also^ 
inform,  as  amounting  to  the  general  issue. 

Assumpsit.  The  first  count  stated  that 
before  the  commencement  of  this  suit,  to  wit, 
on,  &c.,  it  was  agreed  by  and  between  the  said 
company  (the  New  British  Iron  Company) 
and  by  the  plaintiffs,  that  the  said  company 
should,  at  certain  times  then  agreed  upon 
between  the  plaintiffs  and  the  said  company, 
sell  and  deliver  to  the  plaintiffs,  who  should 
then  buy  and  receive  of  the  said  company, 
divers,  to  wit,  982  tons  of  iron  rails  to  be 
made  and  delivered  by  the  said  company  to 
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and  for  the  plaintiffs  at  certain  times  «nd 
in  a  certain  manner,  and  of  certain  weights, 
shapes  and  dimensions,  then  agreed  upon  hy 
and  between  the  plaindfia  and  the  said  com- 
pany, at  the  price  of  9/.  lOs,  for  each  ton  of 
the  said  rails  at  the  Staffordshire  works  of 
the  said  company,  the  payment  of  such  price 
to  be  made  by  the  plaintifis  to  the  said  com- 
pany according  to  certain  terms  and  subject 
to  certain  allowances  then  agreed  upon  by 
and  between  the  plaintiffs  and  the  said  com- 
pany, and  the  said  rails  to  be  inspected  and 
certified  as  then  agreed  upon  by  and  between 
the  plaintifis  and  the  said  company,  and  to 
be,  to  wit,  at  the  several  times  of  the  sale 
and  delivery  thereof  by  the  said  company  to 
the  plaintiffs  in  quality  equal  to  any  rails 
made  in  Staffordshire.  And  thereupon  in 
consideration  of  the  premises,  and  that  the 
plaintiffs  then  promised  the  said  company 
to  observe  and  perform  all  things  in  the 
said  agreement  contained  on  the  part  of  the 
plaintiffs  to  be  observed  and  performed,  the 
said  company  then  promised  the  plaintifis  to 
observe  and  perform  all  things  in  the  said 
agreement  contained  on  the  part  of  the  said 
company  to  be  observed  and  performed. 
And  the  plaintiffs,  in  fact,  say,  that  from 
the  time  of  the  making  of  the  said  agree- 
ment and  promises  to  the  time  of  the 
commencement  of  this  suit  they  have  been 
ready  and  willing  to  observe  and  perform, 
and  during  that  time  have  observed  and  per- 
formed, all  things  in  the  same  agreement  and 
promise  contained  on  the  part  of  the  plaintiffs 
to  be  observed  and  peiformed.  Yet  the 
plaintiffs  further  say,  that  although,  after 
the  making  of  the  same  agreement  and 
promises,  and  at  the  said  times  in  the  said 
agreement  in  this  behalf  mentioned,  and 
before  the  commencement  of  this  suit,  to  wit, 
on  the  day  and  year  aforesaid,  and  on  divers 
other  days  and  times  during  the  time  last 
aforesaid,  the  said  company  did  make  and 
sell  and  deliver  to  the  plaintiffs,  divers,  to 
wit,  982  tons  of  certain  iron  rails  as  and  for 
the  rails  in  quality  equal  to  any  rails  made 
in  Staffordshire,  in  the  said  agreement  men- 
tioned as  aforesaid.  Yet  during  the  times 
aforesaid  the  said  company,  disregarding 
their  said  promise  and  agreement  in  this, 
that  such  last-mentioned  rails  were  not  at 
the  said  times  of  the  sale  and  delivery  thereof 
to  the  plaintifl*8,  and  during  the  time  afore-^ 


said,  nor  at  any  time,  nor  did  nor  would  the 
said  company  at  any  time,  make,  sell,  or 
deliver  any  rails  whatsoever,  in  quality  equal 
to  any  rails  made  in  Staffordshire,  contrary 
to  the  said  agreement  and  promise  of  the 
said  company  so  made  as  aforesaid. 

The  second  count  stated,  that  thereto- 
fore,  to  wit,  on  &c.,  in  consideration  that 
the  plaintifi^,  at  the  request  of  the  said 
company,  then  promised    the   said  com- 
pany to  buy  of  the  said  company,  at  cer- 
tain times  and  upon  certain    terms  then 
agreed  upon  by  and  between  the  said  com- 
pany and  the  plaintiffs,  divers,  to  wit,  982 
tons  of  iron  rails  of  certain  sizes,  weights  and 
dimensions,  and  for  certain  prices  then  agreed 
upon  by  and  between  the  plaintiffs  and  the 
company,  amounting  to  a  large  sum  of 
money,  to  wit,  the  sum  of  6,0001.,  for  the 
purpose  of  a  railway  in  parts  beyond  the 
seas,  the  said  company  then  promised  the 
plaintifis    to   make,   sell,    and  deliver  at 
the  several  times,  and  upon  the  terms  and 
in  manner   aforesaid,   the   said    rails    for 
the  purpose^  of  the  said  railway.    And  the 
plaintiffs,  in  fact,  say,  that  although  they, 
confiding  in  the  said  promise  of  the  said 
company,  did  afterwards,  to  wit,  on  the 
day  and  year  aforesaid,   buy  of  the  said 
company  at  the  said  times  and  upon  the 
said   terms  so  agreed  upon  as  aforesaid, 
the  said  several  tons  of  iron  rails  of  such 
sizes,  weights,  and  dimensions,  and  for  the 
said  prices  and  for  the  said  purposes  of  the 
said  railway  which  the  said  company  then 
made,  sold,  and  delivered  to  the  plaintiffs  as 
and  for  such  rails  then  fit  and  proper  for  the 
said  purposes  of  the  said  railway  ;  yet  the 
said  company,  disregarding  their  said  pro- 
mise iti  this,  to  wit,  that  at  the  several  times 
of  such  sale  and  delivery  of  the  last-men- 
tioned rails  the  same  were  not,  nor  were  any 
or  either  of  them,  or  any  part  thereof,  fit  or 
proper  for  the  said  purposes  of  the  said 
railway,  nor  did  nor  would  the  said  company 
at  any  time,  make,  sell,  or  deliver  any  rails 
fit  or  proper  for  the  said  purposes  of  the  said 
railway,  contrary  to  the  said  promise  of  the 
said  company  in  that  behalf  so  made  as 
aforesaid,  whereby  and  by  means  of  the 
premises  the  plain tiflb  have  not  only  lost  and 
been  deprived  of  the  use  and  benefit  of  the 
price  of  the  said  rails,  amounting  to  a  large 
sum  of  money,  to  wit,  6,000/.  which  they 
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then  p«id  to  the  said  company,  and  the  said 
eompany  then  accepted  from  the  plaintiffs 
on  account  of  the  said  price  of  such  rails, 
bat  have  during  the  time  aforesaid  lost  and 
been  deprived  of  great  profits,  amounting 
to  a  large  sum  of  money,  to  wit,  the  sum 
of  5,000/.,  which  they  might  and  otherwise 
would  have  gained  from  certain  contracts 
then  made   between  the    plaintiffs  and  a 
certain  railway  company  in  parts  beyond 
the  seas,  to  wit,  the  Mecklenburgh  Railway 
Company,  for  supplying  rails  of  the  respec- 
tire  qnaHties  above  mentioned  for  the  pur- 
poses of  the  said  railway  in  the  said  parts 
beyond  the  seas,  and  have  by  reason  of  the 
premises    necessarily  incurred  debts   and 
liabilities  to  a  large  amount,  to  wit,  to  the 
amount  of  5,000T.  on  the  faith  of  the  said 
agreement  and  promises  of  the  said  New 
British  Iron   Company,  and  of  their  due 
performance  thereof  by  making  rails  of  the 
qualities  respectively  above  mentioned,  and 
hsTe  by  reason  of  the  premises  necessarily 
paid  divers  sums  of  money,  and  incurred 
divers  liabilities,  amounting  altogether  to  a 
large  sum,  to  wit,  the  sum  of  1,000/.  in  and 
about  the  necessary  travelling  e:i^penses  of 
the  plaindffs  and  their  servants  and  agents, 
and  in  and  about  the  necessary  removal  and 
lending  of  such  rails  so  made  and  sold  and 
delifered  as  and  for  rails  of  the  quality  above 
mentioned,  from  the  works  of  the  said  com- 
pany to  th«  said  parts  beyond  the  seas,  and 
by  reason  of  the  premises  the  said  railway 
company  have  refused  to  pay  the  plaintiffs 
any  price  for  the  rails  made,  sold,  and  deli- 
Tered  by  the  said  New  British  Iron  Company 
u  and  for  rails  of  the  respective  qualities 
above  mentioned,  and  the  same  have  become 
and  are  of  no  use  or  value  to  the  plaintiffs. 
Third  plea,  to  the  first  count,  that  ac- 
cording to   the  terms  and  the  true  intent 
and  meaning  of  the  said  agreement  in  that 
count  mentioned,   the  said    rails    therein 
referred   to   and  the  subject  of  the  said 
agreenoent  were  to  be  inspected  and  certified 
as  in  the  skid  first  count  mentioned  (that  is 
to  say),  the  same  were  to  be  inspected  at 
the  works  of  the  said  company  after  the 
making  thereof,  and  prior  to  the  delivery  of 
the  same  by  the  said  company  to  the  said 
plaintiffs,  by  an  agent  of  the  said  plaintifib, 
to  be  appointed  by  them  for  that  purpose, 
£nd  who  was  to  bis  at  liberty  to  approve 


and  accept  in  performance  of  the  said  agree- 
ment for  the  said  plaintiffs,  if  he  should 
think  fit,  any  of  the  said  rails  so  to  be  made 
as  aforesaid,  and  certify  to  the  plaintiffs,  to 
wit,  as  he  should  think  fit  respecting  the 
same.  And  the  defendant  further  says,  that 
the  said  rails  in  the  first  count  alleged  to 
have  been  made,  sold  and  delivered  to  the 
said  plaintiffs,  were  inspected  at  the  works  of 
the  said  company,  to  wit,  in  the  county  of 
Stafford,  after  the  making  of  the  same,  and 
before  the  delivery  thereof  respectively,  to 
wit,  on  the  respective  days  of  the  delivery 
thereof,  in  the  said  first  count  mentioned  in 
that  behalf,  and  were  thereupon  then  approv- 
ed and  accepted  in  performance  of  the  said 
agreement,  for  the  said  plaintiffs,  by  one 
James  Gladstone,  an  agent  of  the  said 
plaintiffs,  theretofore  appointed  by  them  in 
that  behalf,  according  to  and  in  pursuance 
of  the  said  agreement.     Verification. 

Eighth  plea,  to  the  second  count,  that  it 
was  part  of  the  terms  of  the  said  agree- 
ment in  that  count  mentioned,  that  the 
said  rails  therein  referred  to,  and  the  sub- 
ject of  the  said  agreement  in  that  count 
mentioned,  should  be  inspected  at  the  works 
of  the  said  company  after  the  making  thereof 
and  prior  to  the  delivery  of  the  same  by 
the  said  company  to  the  said  plaintiffs,  by 
an  agent  of  the  said  plaintiffs,  to  be  appointed 
by  them  for  that  purpose,  and  who  was  to 
be  at  liberty  to  approve  and  accept  in 
performance  of  the  said  agreement  for  the 
said  plaintiffs,  if  he  should  think  fit,  any  of 
the  rails  so  to  be  made  as  aforesaid.  And 
the  defendant  further  says,  that  the  said 
rails  in  the  said  count  alleged  to  have  been 
made,  sold,  and  delivered  to  the  said  plain- 
tifib,  were  inspected  at  the  works  of  the  said 
company,  to  wit,  in  the  county  of  Stafford, 
after  the  making  of  the  same  and  before 
the  delivery  thereof  respectively,  to  wit,  on 
the  respective  days  of  the  delivery  thereof, 
in  the  said  second  count  mentioned,  in  that 
bdbalf,  and  were  thereupon  then  approved 
and  accepted  in  performance  of  Uie  said 
agreement,  for  the  said  plaintiffs,  by  one 
James  Gladstone,  an  agent  of  the  said 
plaintiffs,  theretofore  appointed  by  them  in 
that  behalf,  according  to  and  in  pursuance 
of  the  said  agreement.     Verification. 

Replication  to  both  pleas  de  injurid* 

Special  demurrer  and  joinder. 
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'  BaviUt  in  sopport  of  the  demarrer  (June 
26). — De  injuHd  is  an  improper  replication 
to  both  pleas  [a  long  argument  took  place 
on  this  point,  but  is  omitted,  as  no  judgment 
was  given  on  it]. 

Bramwell,  contra.— The  replications  are 
good.  [This  argument  is  omitted  for  the 
reason  above  stated.]  The  pleas  are  bad; 
they  amount  to  this  :  the  warrant  as  to 
quality  is  broken,  but  the  agent  certified. 
That  is  an  excuse,  but  the  pleas  are  bad,  as 
it  is  a  bad  excuse. 

Bovill^  in  reply. 

Cur.  adv,  vulL 

Patteson,  J.  now  delivered  the  judgment 
of  the  Cpurt  ( 1 ). — In  this  case  there  were  de- 
murrers to  the  replications  to  the  third  and 
eighth  pleas ;  but  it  is  unnecessary  to  consider 
the  replications  as  the  pleas  appear  to  us  to  be 
bad  in  substance.  The  part  of  the  contract 
set  out  in  the  -  first  count,  as  far  as  relates 
to  the  point  of  our  judgment,  is,  that  in 
consideration  that  the  plaintiffs  would  buy 
and  receive,  the  defendant  promised  to  make 
and  deliver  certain  iron  rails  to  be  inspected 
and  certified  as  agreed  upon,  and  to  be  in 
quality  equal  to  any  rails  made  in  Stafford- 
wire  ;  and  the  breach  is,  that  the  rails  which 
were  made  and  delivered  were  not  of  that 
quality.  The  plea  alleges  that  the  rails 
were,  by  the  contract,  to  be  inspected  before 
delivery  by  an  agent  of  the  plaintiffs,  to  be 
appointed  for  that  purpose,  who  was  to  be 
at  liberty  to  approve  and  accept  any  of  the 
said  rails,  if  he  should  think  fit,  and  certify 
to  the  plaintiffs  as  he  should  think  fit,  and 
that  the  rails  in  question  were  accordingly 
so  inspected,  approved,  and  accepted,  in 
performance  of  tiie  agreement,  by  an  agent 
of  the  plaintiff*  This  plea  confesses  that  the 
part  of  the  promise  relating  to  the  quality 
was  broken,  and  attempts  to  avoid  that 
breach  by  alleging  that  another  part  of  the 
promise,  relating  to  the  approval  and  accept- 
ance by  an  agent,  had  been  performed.  Of 
course  a  complaint  of  non-performance  of 
one  part  of  a  contract  is  not  avoided  by 
alleging  performance  of  another  part :  the 
defendant  must  therefore  contend  that  the 
two  parts  are  not  separate  and  distinct,  but 
forming  one  subject-matter  of  promise  only, 

(1)   Lord  Desman,  C.J.»  PattesoD,  J.,  Cole- 
ridjg;*,  J.  and  Erie,  J. 


and  that  the  effect  of  such  promise  is,  that 
the  approval  and  acceptance  by  the  agent 
should  establish  that  the  stipulation  for 
quality  had  been  performed,  or  that  in  s 
measure  he  had  been  relieved  from  the 
performance  thereof.  The  plea,  however, 
meets  neither  of  these  views.  If  the  approval 
and  acceptance  by  the  inspector  were  con- 
clusive evidence,  or  indeed  evidence  at  all 
of  the  performance  of  the  stipulation  for  qua- 
lity, the  breach  should  have  been  traversed 
or  performance  pleaded ;  and  in  this  point 
of  view  the  present  plea  pleads  evidence 
merely.  If  they  amount  to  a  release  from 
the  stipulation  for  quality,  the  plea  should 
have  been  of  a  release ;  but  we  see  no  reason 
for  putting  this  construction  on  the  contract : 
each  stipulation  is  in  its  terms  disdnct,  and 
in  its  nature,  as  an  absolute  warranty  for 
quality,  may  well  be  required  in  addition 
to  a  provision  for  inspection  and  approval 
to  guard  against  defects  which  inspection 
cannot  discover.  We  are  of  opinion,  there- 
fore, that  the  plea  is  bad. 

The  same  judgment  applies  to  the  demurrer 
to  the  replication  to  the  eighth  plea,  which  is 
to  the  second  count.  That  plea  is  also  bad,  as 
amounting  to  non  assumpsU,  for  the  second 
count  is  silent  altogether  as  to  any  certifi- 
cate of  approval ;  and,  by  the  addition  of 
that  certificate  made  in  Uie  plea,  there  is 
manifestiy  a  statement  of  a  different  contract 
from  that  stated  in  tiie  second  count ;  and 
it  is  by  no  means  clear  that  the  plea  to  the 
first  count  is  not  bad  for  the  same  reason. 


Judgment  for  the  plainiifi. 


12.  } 


THB  QUBBN  9,  THE  INHABIT- 
ANTS OP  ST.  M1CHABL*S,  CO- 
VBNTHT. 


1848 

June  24 
July  12 

Poor  Lauf^'Order  of  Removal — Exam- 
ifMiionM"^  Caption. 

It  U  not  neeessarp  that  each  mmimaiioM 
should  have  a  distinct  caption  ;  iits  sufficient 
to  state  in  the  first  caption  the  names  of  each 
of  the  witnesses. 


[For  the  report  of  ihe  above  case 
17  Law  J.  Rep.  (n.s.)  M.C.  p.  156.] 
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HADRICK  V.  HESLOP  AND  RAINE. 


1848 

May  31 

Malicious  Prosecution — Probable  Cause 
— Belief —  Malice — Pleading  —  Evidence 
-^Witness — Admissibility  of  Defendant  who 
suffers  Judgment  by  Default. 

in  ease  for  a  malicious  prosecution  for 
ferjtnry  against  two  defendants^  one  of  whom 
snfferMt  judgment  by  defatdt^  and  the  other 
f  tended  to  issuct  the  Judge  left  it  to  the  jury 
to  say  whether  the  defendant  believed,  or 
had  reasonable  and  probable  cause  for  be^ 
Ueving,  thaltheplaintiff  was  guilty  of  perjury, 
and  whether  he  acted  maliciously.  The 
jury  found  that  he  did  not  believe  that  the 
fiaimUjf  was  guiUy  of  perjury,  but  that  he 
had  acted  from  improper  motives,  and  with  a 
view  to  exelmde  his  evidence  on  a  new  iriaL 
The  Judge  thereupon  held  that  there  was 
evidence  of  malice  :'^Held,  that  this  ruling 
tHu  correct. 

Held,  also,  that  in  such  an  action  the  plea 
ofnotgmiity  does  not  put  in  issue  the  termi^ 
nation  of  the  prosecution  by  the  acquittal  of 
the  plainiiff. 

Held^  also,  that  the  defendant,  who  had 
suffered  judgment  by  default,  was  a  compC" 
tent  witness  for  the  plaintiffs 

Case  for  a  malidooB  prosecution  for  per- 
jury. The  defendant  Raine  suffered  judg- 
ment by  de&ulty  and  the  other  defendant, 
Hedop,  pleaded  not  guilty,  and  the  venire 
was  in  the  usual  form,  to  try  the  issue 
against  Healop,  as  well  as  to  assess  the 
damages  against  Raine. 

At  the  trial,  before  Wightman,  J.,  at  the 
Durham  Summer  Assizes,  1847,  the  plaintiff 
called  Raine  as  a  witness.  He  was  objected 
to  as  being  incompetent,  but  the  learned 
Judge  admitted  the  evidence. 

It  appeared  that  the  peijury  was  alleged 
to  have  been  committed  by  the  plaintiff  in 
an  action  brought  by  one  Uinde  against  the 
present  defendants,  who  were  partners,  and 
in  which  the  present  plaintiff  Hadrick  was 
called  as  a  witness  for  Hinde,  the  question 
in  dispute  being  whether  certain  barley 
had  been  sold  on  the  credit  of  the  firm,  or 
cm  that  of  one  of  the  defendants  only.  Wit- 
nesses were  called  for  the  defendants  on  that 
trial. 

It  appeared  that  Heslop  was  not  present 
when  Iladrick's  evidence  was  given;  but  he 

Nbw  Sbries,  XVIL^aB. 


had  been  told  by  two  persons  who  gave 
evidence  in  the  present  case,  that  there  was 
no  ground  for  the  indictment,  whereupon  he 
said  that  it  would  have  the  effect  of  stopping 
the  plaintiff's  mouth,  and  assisting  him  in 
a  motion  for  a  new  trial,  for  which  a  rule 
was  obtained,  but  subsequently  discharged. 
Heslop  did  not  call  witnesses.  The  Judge 
asked  the  jury  whether  Heslop  believed,  or 
had  reasonable  and  probable  cause  for  be- 
lieving, that  the  plaintiff's  evidence  was 
£iilse,  and  whether  there  was  malice.  The 
jury  answered  the  first  question  in  the 
negative;  and  as  to  the  second  they  said 
they  thought  "  malice*'  a  strong  word,  but 
found  that  the  defendant  acted  from  im- 
proper motives  and  with  a  view  of  sup- 
pressing the  evidence.  The  Judge  held  that 
this  was  malice,  and  the  plaintiff  had  a 
verdict,  with  2002.  damages. 

Bliss,  in  the  ensuing  Michaelmas  term, 
moved  for  a  rule  nisi  for  a  new  trial,  on  the 
ground  of  misdirection,  and  on  account  of 
the  improper  reception  of  the  evidence  of 
Raine,  and  also  on  affidavits.  He  con- 
tended, on  the  first  point,  that  the  Judge 
ought  to  have  decided  whether  there  was 
reasonable  and  probable  cause  indepen- 
dently of  the  belief  of  the  defendant.  Broad 
V.  Ham  ( 1 )  is  different :  there  the  belief  came 
into  question.  Ravenga  v.  Mackintosh  (2), 
Panton  v.  WilUams  (3). 

[WioHTMAN,  J.— I  removed  all  difficulty 
by  asking  the  jury  each  question  separately.] 

The  real  question  is,  whether  there  was 
any  fiact  which  gave  reasonable  and  probable 
cause  for  the  charge,  not  whether  the 
defendant  believed  its  truth  or  not.  MuS" 
grove  v.  Newell  (4)  is  strongly  in  point. 

[Lord  Dbnman,  C.J. — I  never  under- 
stood the  decision  of  the  Court  of  Exchequer 
in  that  case.  The  defendant  believed  his 
complaint  to  be  true  when  he  made  it,  but 
was  afterwards  convinced  it  was  untrue, 
and  yet  persisted  in  the  charge.  Probable 
cause  for  a  person  acting,  must  mean  pro- 
bable cause  in  his  own  mind  at  the  time 
when  he  acts.] 

(1)  6  Bing.  N.C.  722;  b.c.  8  Law  J.  Rep.(N.s.) 
C  P.  357. 

(2)  2  B.  &  C.  693  ;  a.  c.  2  Law  J.  Rep.  K.B.  137. 

(3)  2  Q.B.  Rep.  193;  8.c.  10  Law  J.Rep.(N.s.) 
Exch.  545. 

(4)  1  Mee.  &  Welfl.582 ;  b.  c.  5  Law  J.  Rep.  (n.s.) 
Eich.  227. 
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Belief  may  be  an  ingredient  of  probable 
cause,  as  in  Venafra  v.  Johnson  (5),  Taylor 
V.  W%Hans(p\  and  Delegal  v.  Highl€y{7); 
but  it  is  not  necessarily  so — Turner  v. 
Ambler  (8).  Secondly,  this  was  a  question 
for  the  Judge  alone :  the  belief  of  the  defen- 
dant, which  is  a  matter  for  the  jury,  goes 
only  to  prove  malice.  The  definition  of 
"  malice"  was  wrong.  Malice  in  fact  ought 
to  be  proved.  The  improper  motives 
actuating  the  defendant  should  be  in  refer- 
ence to  die  prosecution,  not  generally  only. 
In  Johnstone  v.  Sutton  (9),  Lord  Mansfield 
lays  down  the  true  definition  of  *'  malice." 
Thirdly,  the  fact  of  the  acquittal  of  the 
plaintiff  was  put  in  issue  by  not  guilty,  and 
ought  to  have  been  proved ;  on  this  he  cited 
Drummond  v.  Pf^oii(lO),  Watkins  v.  Lee 
(11),  Atkinson  v.  Raleigh  {12).  Lastly, 
Raine  was  an  incompetent  witness — Wor^ 
rail  V.  Jones  {IS\  Pipe  v.  i$'^ee;(14). 

Lord  Denman,  C.J. — It  appears  quite 
outrageous  to  say  that  where  a  party  clearly 
believes  a  charge  which  he  makes  against 
another  to  be  unfounded,  that  he  can  be 
said  to  have  had  reasonable  and  probable 
cause  for  making  it  under  any  circumstances. 
Turner  v.  Ambler  has  been  referred  to,  and 
a  decision  of  my  Brother  Maule,  in  Broad  v. 
Ham,  is  there  noticed,  where  he  held  that  a 
defendant  was  liable  who,  though  cognizant 
of  what  really  was  reasonable  and  probable 
cause,  did  not  think  it  reasonable  and  pro- 
bable, but  acted  from  malicious  motives  only 
and  without  that  belief,  and  the  Court  of 
Common  Pleas  upheld  that  ruling.  It  is, 
however,  rather  difficult  to  distinguish  that 
case  from  some  others.  The  question  is 
not  a  general  one  as  to  belief,  but  whether 
in  the  particular  case  the  party  believed  the 

(5)  10  Bing.  301 ;  a.  o.  8  Law  J.  Rep.  (n.8.)  C.P. 
61. 

(6)  2  B.  &  Ad.  845 ;  a.  o.  1  Law  J.  Rep.  (n.8.) 
K.B.  17. 

(7)  8  Biog.  N.C.  950 ;  8.c.  6  Law  J.  Rep.  (n.s.) 
C.F.  337. 

(8)  16* Law  J.  Rep.  (n.s.)  Q.B.  158. 

(9)  1  Term  Rep.  545. 

(10)  2  BiDg.  N.C.  1 14 ;  8.  c.  4  Law  J.  Rep.  (n.s.) 
C.P.  294. 

(11)  5  Mee.  &  Wela.  270;  8.c.  8  Uw  J.  Rep. 
(n.8.)  Ezch.  266. 

(12)  3  Q. B.  Rep.  379 ;  a.  c.  1 1  Law  J.  Rep.  (n.s.) 
Q.B.  165. 

(13)  7  Biog.  395;  a.  o.  9  Uw  J.  Rep.  C.P.  70. 

(14)  2Q.H.  Rep.  738. 


existence  of  reasonable  and  probable  cause. 
Absence  of  this  belief  must  be  brought  to 
his  knowledge ;  and  in  almost  all  cases  it 
is  mixed  up  with  proof  of  malice.  In  Turner 
v.  Ambler  it  was  inferred  that  there  was  no 
want  of  probable  cause ;  no  point  was  there 
made  as  to  the  defendant's  belief.  The  onlji 
question  was,  whether  the  facts  proved  bore 
him  out  in  making  the  charge.  Here  the 
plaintiff  takes  upon  himself  to  prove  that 
the  defendant  did  not  believe  the  truth  of 
the  charge  made  by  him ;  if  so,  that  gets  rid 
of  the  reasonable  and  probable  cause  which 
might  have  existed  in  the  absence  of  such 
proof.  It  seems  tp  me  we  cannot  entertain 
any  doubt  as  to  the  propriety  of  the  ruling. 
As  to  the  fact  of  the  acquittal  being  in  issue, 
the  case  of  fVatkins  v.  Lee  is  a  direct 
authority  to  shew  that  it  is  not  so,  unless 
specially  traversed.  On  these  points  there- 
fore the  rule  will  be  refused. 

Coleridge,  J. — I  am  of  the  same  opinion. 
It   is    now  settled    that  the   question  of 
want  of  probable  cause  is  for  the  Judge; 
but  I  take  it  to  mean  want  of  probable 
cause  in  the  individual  case,  not  generally ; 
therefore    there    must    be     certain    facts 
found  by  the  jury,  before  the  Judge  can 
decide  the  question.     The  present  objec* 
tion  is,  that  the  party  did  not  believe  in 
the  charge,    and  made  it  from  improper 
motives.     Surely,  then,  it  was  right  to  ask 
the  jury  whether  he  believed  the  party  who 
told   him,  and  whether  he  preferred  the 
indictment  solely  for  the  purpose  of  sup- 
pressing the  evidence  of  the  plaintiff.     As 
to  the  malice  I  think  enongh  was  done,  and 
that  the  correct  definition  was  given  by  the 
Judge.   Taking  it  in  its  ordinary  sense,  the 
jury  said  it  implies  a  serious  charge.     The 
Judge  told  them  it  did  not  mean  what  they 
imagined;  but  if  the  defendant  acted  from 
improper  motives  it  amounted  to  malice  in 
the  sense  used.     I  think  he  was  not  bound 
to  say  more. 

WioHTMAN,  J. — It  appears  that  Healop 
was  not  cognizant  of  the  facts  on  the 
original  trial:  he  seems  to  have  acted  on 
what  other  persons  told  him ;  and  the  ques- 
tion is,  whether  he  had  probable  cause  for 
indicting  the  plaintiff.  He  is  told  by  two 
of  the  witnesses  that  there  is  no  ground  for 
doing  so.  Admitting,  or  at  least  not  deny- 
ing, that  he  believes  what  they  tell  him,  he 
says  it  will  stop  his  mouth,  and  therefore 
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I  wiU  indict  hixn.  That  is  evidence  that 
he  did  not  believe  there  was  any  probable 
eaase  at  all.  With  respect  to  the  malice, 
if  oDce  It  is  conceded  that  there  was  no 
probable  cause,  that  in  itself  amounts  to 
malice;  but  here  it  is  proved  that  the 
defendant  acted  from  improper  motives,  and 
therefore  that  is  stronger  evidence  of  malice. 
As  to  the  acquittal  being  in  issue,  I  take  it, 
since  the  New  Rules,  there  would  be  no 
doubt  about  this,  if  it  had  not  been  expressly 
decided,  as  it  has  been,  by  the  Exchequer. 
Eels,  J. — The  question  left  to  the  jury 
was,  whether  the  defendant  believed  the 
information  as  to  the  evidence  given  by  the 
pbintiff  on  the  former  trial,  and  the  jury 
found  that  he  did.  It  certainly  would  be 
monstrous  to  say  there  was  no  want  of 
reasonable  and  probable  cause.  As  to  the 
pleading,  wherever  a  material  fact  is  essen- 
tial to  the  case,  and  not  denied,  it  is  admitted 
on  the  record. 

Rule  refused  on  the  ground  ofmisdirec^ 
iiont  but  rule  nisi  granted  on  account 
of  the  reception  of  the  evidence. 

In  Hilary  vacation  last,  cause  against  the 
rule  was  shewn  (15)  by— 

Knowles  and  Granger  (Feb.  11).-^ 
The  evidence  of  Raine  was  properly  ad- 
mitted at  the  trial.  The  old  rule  as  to 
rejecting  a  party  to  the  record  merely  on 
that  account  has  been  much  qualified ;  and 
the  only  question  is,  whether  the  witness 
bas  an  interest.  Worrall  v.  Jones  and  Pipe 
V.  Steel  are  in  point,  and  this  being  an 
action  of  tort,  in  which  there  is  no  contribu- 
tion, is  a  stronger  case.  The  interest  of  Raine 
wonid  be  against  the  plaintiff,  as  there  can 
be  but  one  assessment  of  damages.  Doe 
d.  Hwrop  V.  Green  (16),  Stevens  v.  Lynch 
(17),  King  v.  ^a*er  (18),  Norden  v.  mi^ 
liamton  (19),  Ward  v.  Hay  don  (20),  Marsh 
y.Smith{21\  Thorpe  x.  Barber  {22),  and 
BlaekeU  v.  fVehr  (23),  were  cited* 

(15)  Btfon  Lord  Denman,  C.J.,  Patteson,  J., 
Col«ndgv,  J^  and  Wigbtman,  J. 

(16)  4Esp.  198. 

(17)  2Campb.  332. 

(18)  2  Ad.  &  EL  333;  8.  c.  4  Law  J.  Rep.  (n.8.) 
KB.  41. 

(19)  lTaQDt378. 

(20)  2  Esp.  55% 

(21)  I  Ctr.  fie  Pay.  577. 

(2^)  17  Uw  J.  Rep.  (N.S.)  C.P.  113. 

(23)  5  &.&€.  385;  8.C  4  Law  J.  Rep.  K.B.  205. 


Bliss  and  /.  Addison,  in  support  of  the 
rule.-— The  objection  is  not  that  Raine  is 
a  party  to  the  record,  or  that  he  has  some 
possible  interest,  but  that  by  fixing  Heslop 
he  immediately  relieves  himself.  It  is  con- 
ceded that  there  would  be  contribution  here. 
Chapman  v.  Graves  (24)  is  the  only  case 
which  was  decided  on  the  ground  of  direct 
interest. 

[Patteson,  J. — In  ejectment,  if  one 
defendant  assists  to  fix  another,  he  does  not 
necessarily  relieve  himself;  so  here,  the 
plaintiff  may  or  may  not  issue  execution 
against  both  defendants.] 

Execution  must  issue  against  both,  and 
mag  possibly  be  levied  against  both;  and 
though  Raine*8  goods  will  be  bound  from 
the  delivery  of  the  fi.  fa.  to  the  sheriff,  they 
will  be  worth  more  if  the  charge  is  divided 
with  those  of  Heslop — Samuel  v.  Duke 
(25),  1  Bac,  Abr.  '  Execution,'  C,  2, 2  Inst. 
395.   Bloor  v.  Davies  (26)  is  analogous. 

[Lord  Denman,  C.J. — That  case  seems 
to  go  the  length  of  holding  that  a  cre- 
ditor could  never  be  a  witness  for  his 
debtor.] 

They  cited  Bland  v.  Ansley  (27),  Baker 
V.  Tyrwhitt  (28),  Doe  d.  Jones  v.  Wilde{29\ 
and  The  King  v.  Prosser  (SO).  The  case  of 
a  co-trespasser  not  sued,  is  anomalous,  and 
rests  on  dicta,  until  a  late  authority— 
Walton  y.  Shelley  (SI),  Blackett  v.  Weir, 
Merryweaiher  v.  Nixan  (32),  Adamson  v. 
Jarvis  (33),  Hall  v.  Curzon  (34),  Berkeley 
V.  Dimery{^5i),  Morris  y.  Daubigny{96\ 
King  v.  Hoare  (37),  1  PhUl.  Evid,  p.  83, 
8th  edit.,  2  Stark.  Evid.  581,  {q),  2nd 
edit.,  1  Arch.  Prac.  604. 

Cur.  adv.  vult. 


(24)  2  Campb.  333,  n. 

(25)  3  Mee.  fie  Wels.  622 ;  8.  c.  7  Law  J.  Rep. 
(M.8.)  Ezeh.  177. 

(26)  7  Ibid.  235;  s.  o.  10  Law  J.  Rep.  (n.8.) 
Exoh.  222. 

(27)  2  New  Rep.  331. 

(28)  4  Campb.  27. 

(29)  5  Taunt  183. 
(SO)  4  Term  Rep.  17. 

(31)  1  Ibid.  296. 

(32)  8  Ibid.  186. 

(33)  4  Btng^.  66 ;  s.  c.  5  Law  J.  Rep.  C.P.  68. 

(34)  9  B.  fie  C.  646;  8.  e.  7  Law  J.  Rep.  K.B. 
303. 

(35)  10  Ibid.  113. 

(36)  5  B.Moore,  619. 

(37)  13  Mee.&  Wels.494;  8.c.  14  Law  J.  Rep. 
(n.8.)  Exch.  29. 
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Jadgment  was  now  delivered  by — 

Lord  Denman,  C.J. — This  was  an  action 
on  the  case  for  a  malicious  prosecution 
against  two  defendants,  Heslop  and  Raine. 
Raine  suffered  judgment  by  default,  but 
Heslop  pleaded  to  issue.  The  venire  was 
in  the  usual  form  to  try  the  issue  against 
Heslop,  and  to  assess  damages  against  Raine. 
Raine  was  called  and  examined  as  a  witness 
for  the  plaintiff,  and  on  this  ground  a  rule 
nisi  for  a  new  trial  was  obtained,  and  has 
been  fully  argued.  Formerly,  it  seems  to 
have  been  considered  that  a  party  to  the 
record  as  such  merely,  was  incompetent, 
but  that  doctrine  is  now  finally  overruled 
—  Worrall  v.  Jones;  and  the  true  criterion 
18  held  to  be,  whether  the  proposed  witaess 
Is  or  is  not  interested  to  obtain  a  verdict 
for  the  party  calling  him.  In  cases  of  con* 
tract,  a  defendant,  who  has  suffered  judg- 
ment by  default  is  not  competent  for  the 
other  defendant,  because  he  is  directly  in- 
terested to  procure  a  verdict  for  him,  since 
such  verdict  would  enure  to  his  benefit, 
notwithstanding  the  judgment  by  default. 
Buty  for  the  same  reason,  he  is  competent 
for  the  plaintiff,  his  direct  and  predo- 
minating interest  being  against  the  plaintiff 
who  calls  him,  though  he  has  a  conflicting 
interest  to  fix  the  other  defendant  jointly 
with  himself— Pipe  v.  SteeL  In  cases  of 
tort  such  as  the  present,  where  an  assess- 
ment of  damages  against  the  proposed  wit- 
ness is  to  take  place,  as  well  as  the  trial  of 
an  issue  against  the  other  defendant,  he  is 
not  competent  for  that  defendant,  because 
he  is  directly  interested  to  reduce  the 
amount  of  the  damages,  though  a  verdict 
for  that  defendant  would  n<ft  enure  to  his 
benefit.  This  was  expressly  decided  in 
Thorpe  V.  Barber*  That  same  ground  of 
incompetency  for  the  other  defendant  would 
make  him  a  competent  witness  for  the 
plaintiff,  by  parity  of  reason  with  the  case 
of  Pife  V.  Sieelf  and  would  be  conclusive 
of  the  case,  if  no  other  ground  of  incom- 
petency from  a  more  predominating  interest 
could  be  shewn.  It  is  argued  that  such 
ground  can  be  shewn,  and  also  that  there 
is  direct  authority  against  his  competency. 
First,  as  to  authority.  The  case  cited  is 
that  of  Chapman  v.  Graves^  reported  in  a 
note  to  Stevens  v.  Lyneh^  as  having  been 
decided  by  Le  Blanc,  J.     In  that  case,  the 


learned  Judge  admitted  a  joint-trespasser, 
who  was  not  made  defendant,  but  rejected 
one  who  was,  and  who  had  suffered  judg- 
ment by  default.     The  decisions  appear  to 
have  proceeded    not  on  the  question  of 
interest,  but  on  the  fact  of  being  or  not 
being  party  to  the  record.     If  the  question 
of  interest  had  been  taken  into  consideration, 
it  should   seem  that  the  witness  who  was 
not  a  party  to  the  record  had  the  strongest 
inducement  to  fix  the  defendants,  because 
the  plaintiffafter  obtaining  judgment  against 
them  could  never  have  sued  tiie  witness  at 
all,  and  so  he  by  the  effect  of  his  own  evi- 
dence might  escape  altogether,  whereas,  the 
utmost  benefit  that  he  who  was  party  to 
the  record  could  obtain,  was  that  of  having 
others  made  jointly  liable  with  himself! 
This  case,  therefore,  although  it  has  been 
oflen  cited,  and  with  apparent  approbation, 
does  not  seem  to  us  to  be  a  strong  autho- 
rity, if  indeed  it  be  any,  since  the  doctrine 
that  competency  depends  upon  interest  only 
has  been  established.  In  the  case  of  Thorpe 
V.  Barber^  Maule,  J.  is  reported  to  have  said 
that  the  case  of  Worrall  v.  Jones  has  over- 
ruled the  case  of  Chapman  v.  Graves^  and 
so  it  has,  if  Chapman  v.  Graves  is  taken  to 
have  proceeded  on  the  doctrine  that  parties 
to  the  record  are  as  such  merely  not  com- 
petent, but  not  otherwise.     It  should  also 
be  observed,  that  the  plaintiff  in  Chapman 
V.  Graves  obtained  the  verdict  upon  other 
evidence.     In  the  last  treatise  on  evidence 
Mr.  Pitt  Taylor  has  expressed  his  doubt 
whether  this  case  can  be  supported.  Secondly, 
as  to  the  interest  of  the  witness.    No  doubt 
he  has  an  interest  to  fix  the  other  defendant, 
because  it  may  be  that  the  plaintiff,  having 
recovered  against  both,  will  take  his  execa* 
tion  against  the  other  defendant,  and  not 
against  the  witness,  and  in  general  (subject 
to  some  exceptions  which  are  not  shewn  to 
apply  here)  there  is  no  contribution  between 
defendants  in  actions  of  tort.     On  the  other 
side  it  was  said  that  such  an  interest  is  con- 
tingent, and  too  remote  and  uncertain  to  be 
regarded,  as  it  was  considered  to  be  in  the 
case  of  Doe  d.  Hurrop  v.  Green,  decided  by 
Lord  EUenborough.     In  order  to  meet  this 
view  of  the  case,  the  learned  counsel  for 
the  defendant  Heslop  cited  numerous  autho> 
rities  to  shew,  first,  that  if  the  plaintiff  sue* 
ceeded  against  Heslop,  his  execution  must 
be  jointly  against  both  Heslop  and  Raine. 
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This  is  so,  so  doubt,  but  it  is  equally  clear 
that  under  a  writ  of  fieri  facias  against 
both,  be  mtgbt  levy  on  tbe  goods  of  one 
only.    Secondly,  that  no  execution  could 
be  taken  out  against  the  lands  of  Raine, 
though  tbe  judgment  at  once   becomes  a 
diaige  on  them,   until  all  tbe   goods  of 
Hesiop  as  well  as  Raine  should  have  been 
exhausted.   The  principal  authority  for  this 
position  seems  to  be  in  2  InsL  395 :  "  If 
the  chattds  be  sufficient  to  pay  the  debt, 
and  so  may  appear  to  the  sheriff,  whereby 
he  may  satisfy  the  debt,  then  he  ought  not 
to  extend  the  land  for  the  residue,"  and  it 
being  clear  that  the  execution,  of  whatever 
nature  it  be,  must  be  joint,  the  position  may 
be  correct.     So,  if  the  plaintiff  sues  out  a 
fieri  f 0009  and  executes  it  by  levying  part, 
he  may  not  be  able  to  sue  out  an  elegit  for 
tbe  residae,  until  there  has  been  a  return  of 
ftuUa  bona  as  to  both  defendants ;  but  there 
is  nothing  in  the  Statute  of  Westminster 
2nd,  which  gives  the  elegit^  to  prevent  him 
from  suing  out  an  ehgii  against  both  and 
taking  the  goods  of  one  to  satisfy  his  debt, 
though,  if  he  take  the  lands,  he  must  take 
the  lands  of  all.     So  that  the  argument  at 
last  comes  to  this,  that  the  witness  has  a 
direct  interest  to  obtain  the  verdict  against 
his  co-defendant,  and  make  him  liable  on 
account  of  the  possibility  that  the  plaintiff 
may  take  hit  execution  against  him  only, 
or  against  the  goods  and  lands  of  both.  We 
think  this  too  remote  and  contingent  an 
interest  to  render  the  witness  incompetent, 
and  if  he  be  held  incompetent  for  this  reason, 
we  cannot  see  on  what  ground  a  joint  tres- 
passer,  not  a  defendant,  can  be  held  com- 
petent, as  his  evidence  might  wholly  dis- 
diaige  himself.     Now,  Lord  Tenterden,  in 
his  judgment  in  Blaekett  v.   Weir^  says, 
**  In  actions  of  trespass  witnesses  apparently 
open  to  a  much  stronger  objection  are  con- 
stantly admitted.    In  that  action  a  recovery 
against  one  of  several  co- trespassers,  is  a 
bar  to  an  action  against  the  others,  and  yet 
Bcanoely  a  circuit  passes  without  an  instance 
of  a  person  who  has  committed  a  trespass 
being  called  to  prove  that  he  did  it  by  the 
command  of  the  defendant.     In  that  case, 
a  verdict  for  the  plaintiff  would  operate  as 
a  discharge  to  the  witness,  there  being  no 
contribution  in  actions  of  tort.**     The  same 
proposition   of  law  is  stated  as  perfectly 
clear  and  well  known  in  Morris  v.  Dauhigny. 
The  class  of  cases  which  ended  in  Bloor  v. 


Davies  might  perhaps  lead  to  a  contrary 
inference.  The  late  act  will  prevent  their 
coming  again  into  operation,  but  they  may 
be  said  to  have  been  in  a  high  degree  un-> 
satisfactory.  Their  doctrine  would  exclude 
every  creditor  from  being  a  witness  in 
favour  of  his  debtor,  however  solvent,  in 
any  action  whatever.  Upon  the  whole,  we 
are  of  opinion  that  the  witness  was  rightly 
admitted,  and  that  this  rule  must  be  dis« 
charged. 

Rule  discharged. 


1847.     -^ 
Dec.  10.    f 

1848 
June  27 


ij 


HALL    9.    BAINBRIDGE    AND 
ANOTHER. 


Evidence  —  Presumption  —  Deed^-^  De- 
livery, 

At  the  trial  of  a  cause  it  was  admitted^ 
that  a  document  "  was  signed^  sealed,  and 
executed  as  it  purports  to  be"  The  document, 
which  was  produced  by  the  party  who  was  to 
take  a  benefit  under  it,  concluded  "  as  witness 
the  hands  and  seals  of**  (the  parties),  and 
the  attestation  was  to  the  signing  and  sealing 
only : — Held,  that  it  was  to  be  inferred  that 
the  document  was  delivered,  and  amounted 
in  law  to  a  deed. 

Assumpsit  upon  an  agreement  by  which 
the  defendants,  who  were  members  of  the 
British  and  American  Steam  Navigation 
Company,  agreed,  inter  alia,  to  pay  to  the 
plaintiff  (the  patentee  of  improvements  in 
steam-engines)  5/.  per  horse-power  on  all 
engines  constructed  by  them,  in  which  the 
principles  of  the  plaintiff's  patent  should 
be  adopted  (1).    Breach,  non-payment,  &c. 

Plea  (inter  alia),  non  assumpserunt. 

At  the  trial,  before  Lord  Denman,  C.J., 
at  the  Sittings  in  Middlesex,  after  Hilary 
term,  1846,  it  was  admitted  by  both  parties 
that  a  document  embodying  the  terms  of  the 
agreement  declared  on,  "was  signed,  sealed, 
and  executed**  as  it  purported  to  be  by  the 
plaintiff  and  one  Isaac  Solly,  a  director  of 
the  company  on  their  behalf,  on  the  26th 
of  November  1836.  The  conclusion  of  this 
document  was,  "as  witness  the  hands  and 
seals  of  the  parties  the  day  and  year  first 
above  written.  Samuel  Ilall  (l.s.),  J.  Solly 

(I)  See  tbe  declaration  at  length,  6  Q.B.  Rep. 
233;  and  13  Law  J.  Kep.  (n.b.)  Q.B.  6. 
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(l.s.)*  Witness  to  the  sealing  and  signing 
hereof  by  the  said  J.  Solly,    M.  Laird." 

It  was  also  admitted  that  another  docu- 
ment, not  under  seal,  was  signed  by  the 
plaintiff  and  Solly  on  the  28th  of  November 
1836,  which  recited  part  of  the  former 
agreement,  and  granted  other  patents  in 
consideration  of  the  same  gross  sum  as  was 
to  be  paid  under  the  first  agreement ;  but  it 
did  not  in  terms  embody  the  first  agreement, 
or  refer  to  the  clause  for  breach  of  which  the 
present  action  was  brought.  A  verdict  was 
taken  for  the  plaintiff  subject  to  a  special 
case,  which  was  argued  (2)  by 

Cowling^  for  the  plaintiff  (Dec.  10.) — It  is 
contended  that  this  agreement  is  a  deed,  and 
that,  therefore,  the  issue  on  non  assumpserunt 
must  be  found  for  the  defendants.  No  doubt 
the  document  is  under  seal,  but  there  is  no 
evidence  of  its  ever  having  been  delivered, 
which  is  essential  to  its  being  a  complete 
deed.  The  admission  that  it  was  signed, 
sealed  and  executed  as  it  purports  to  be 
does  not  carry  the  case  any  further.  It  may 
be  a  mere  licence  to  use  the  patent  under 
seal,  on  which  assumpsit  will  lie,  as  in  Chanr 
ier  V.  Johnson  (3). 

[Wiohtman;  J. — This  is  an  agreement, 
not  a  licence.  If  a  document  under  seal  is 
handed  over  by  the  party  sealing,  that  is  a 
sufficient  delivery.] 

That  depends  upon  the  intention  of  the 
party  to  deliver  it  as  a  deed. 

[Coleridge,  J.  —  There  are  two  requi- 
sites :  one  that  the  document  should  be  of 
the  proper  quality,  that  is,  under  seal,  the 
other,  that  it  should  be  delivered.  If  it  be 
a  deed  and  it  is  delivered,  it  must  be  deli- 
vered as  a  deed.] 

But,  assuming  the  document  of  the  26th 
of  November  to  amount  to  a  specialty,  that 
of  the  28th  of  November  is  under  hand 
only,  and  will  support  the  action. 

[Coleridge,  J.  —  A  subsequent  simple 
contract  cannot  do  away  with  the  prior  agree- 
ment under  seal  if  it  refers  to  it  for  the  terms* 
You  cannot  do  without  the  first  agreement ; 
if  you  could,  your  argument  might  prevail.] 

Peacock,  contra. — The  question  is,  whe- 
ther the  defendant  ever  entered  into  such  a 
contract  as  that  declared  on,  i.  e.  whether  he 

(2)  Other  points  wer«  argued  aad  decided  as  to 
the  effect  of  certain  letters  to  raise  a  contract,  but 
they  do  not  call  for  a  report 

(3)14Mee.&WeU.408;s.G.14UwJ.Rep.(M.8.) 
Exch.  2S9. 


agreed  to  pay  5/.  per  horse-power  other- 
wise than  by  deed.  Now  the  first  contract 
is  clearly  in  form  a  deed,  as  there  is  a 
covenant  in  terms,  and  the  ordinary  words 
of  attestation.  The  admission  as  to  the 
execution  is  only  made  to  dispense  with 
the  attendance  of  the  attesting  witness. 
When  an  attesting  witness  appears  he  never, 
in  fact,  proves  a  delivery,  and  at  the  distance 
of  eight  or  nine  years  no  witness  would  take 
upon  himself  to  do  so.  Signature  is  not 
necessary,  but  only  sealing  and  delivery. 
The  sealing  is  primd  facie  evidence  of 
delivery,  more  especially  when  the  deed 
comes  out  of  the  proper  custody-— I  Stark. 
Evid,  p.  872.  The  proof  of  the  handwriting 
of  the  party  opposite  to  the  seal  is,  therefore, 
primd  fade  proof  of  delivery  by  that  party. 
It  is  argued  that  it  is  not  to  be  presumed 
to  have  been  delivered,  as  the  attestation 
does  not  specify  that  it  was ;  but  the  ordi- 
nary forms  of  attestation  do  not  use  the 
word  "  delivered."  When  a  deed  is  thirty 
years  old  an  attesting  witness  need  not  be 
called  ;  would  it  be  necessary  in  that  case, 
with  this  form  of  attestation,  to  prove  a 
delivery?  Then,  secondly,  if  the  first 
instrument  is  a  deed  it  contains  the  only 
contract  to  pay  the  5Z.  per  horse-power; 
and  if  a  consideration  is  set  up  as  contained 
in  the  second  agreement,  to  support  a  pro- 
mise to  pay  that  sum,  then  the  parol  agree- 
ment i8  inconsistent  with  the  deed,  and 
cannot  be  set  up  as  varying  its  effect. 

Cowling,  in  reply. — It  cannot  be  serionsly 
contended,  that  a  document  is  a  deed  merely 
because  it  has  a  seal  upon  it. 

[Lord  Denman,  C.J. — Do  you  contend 
that  there  was  here  no  evidence  to  goto  the 
jury  of  the  due  execution  of  the  deed  ?] 

Yes ;  Mr.  Starkie  (as  well  as  Mr  Phillips) 
in  his  work  on  Evidence,  vol.  i.  pp.  372, 
451,  cites  Talbot  v.  Hodson{4);  but  on 
referring  to  that  case  it  appears  that  the 
attesting  clause  there  stated  that  the  deed 
was  delivered. 

[Patteson,  J. — A  deed  might  be  signed 
on  one  day  and  delivered  on  another  ] 

Cur,  adv,  vuU, 

The  judgment  of  the  Court  (5)  was  sub- 
sequently (June  27,  1848)  delivered  by — 

Patteson,  J. — The  first  question  in  this 

(4)  7  Taunt  251. 

(5)  Lord   Denman,  C.J.,    Patteson,  J.,  Cole- 
ridge, J.,  and  VVightman,  J. 
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case  is,  wl|^ther  any  written  agreement  to 
the  effect  stated  in   the  declaration  was 
proved  to  have  been  executed  by  an  agent 
of  the  defendants,  so  as  to  bind  them.   Two 
agreements  were  proved,  one  dated  the  26th 
of  November  1886,  under  the  seals  of  the 
plaintiff  and  Mr.  Solly,  a  director  of  the 
British  and  American  Steam   Navigation 
Company,  of  which  the  defendants  were 
members  and  directors,  and  purporting  to 
be  an  agreement  between  the  plaintiff  and 
the  company;   the  other  not  under  seal, 
dated  the  28th  of  November  1836,  signed 
by  the  plaintiff  and  the  same  Mr.  Solly. 
The  plaintiff  was  owner  of  several  patents, 
and  by  the  first  agreement  he  grants  the 
use  of  such  patents  as  are  mentioned  in  it 
to  the  company  upon  certain  terms,  which 
are  those  embodied  in  the  declaration.   The 
second  agreement  recites  part  of  the  first, 
and  grants  the  use  of  certain  other  patents 
of  the  plaintiff",  which  had  been  omitted  in 
the  first,  in  consideration  of  the  same  sum  of 
2,000i.  agreed  to  be  paid  by  the  first,  and 
varies  one  of  the  terms  of  the  first  agree- 
ment; but  it  does  not  in  terms  embody  the 
first  agreement,  nor  does  it  expressly  refer 
to  the  clause,  on  which  this  action  is  founded, 
as  to  the  payment  of  the  5L  per  horse-power 
in  case  of  the  company  contracting  with 
any  one  to  use  the  plaintiff's  patents  men- 
tioned in  the  second  agreement,  but  omitted 
in  the  first. 

Under  these  circumstances,  we  do  not 
think  that  the  second  agreement  can  be 
taken  per  te,  or  by  reference  to  the  first, 
to  be  the  real  contract  between  the  parties. 
It  merely  adds  the  licence  to  use  the  addi- 
tional patents,  but  it  does  not  even  say 
npon  the  terms  and  stipulations  contained 
in  the  first  agreement,  nor  anything  to  that 
effect.  We  think  that  the  plaintiff  must 
gronad  his  action  on  the  first  agreement. 
Now,  if  that  agreement  be  a  deed,  he  cannot 
foond  on  it  this  action  of  assumpsit.  The 
plaintiff  contends  that  it  is  not  a  deed, 
because  the  conclusion  of  it  is  only  *'  as  wit- 
ness the  hands  and  seals  of  the  parties,"  and 
the  attestations  are  only  to  the  "signing  and 
sealing.'*  Nothing  is  said  anywhere  about 
any  *'  delivery,"  which  is  essential  to  a  deed. 

The  case  was  tried,  so  far  as  this  point 
is  involved,  on  an  admission;  which  was 
only  "  that  the  document  was  signed,  sealed, 
and  executed,  as  it  purports  to  be."  The 
Court  were  to  draw  all  inferences  of  fact 


that  a  jury  would  be  justified  in  doing.  The 
document  was  produced  by  the  plaintiff, 
execufed  by  Mr.  Solly.  We  cannot  doubt 
that  if  the  subscribing  witness  had  been 
called,  and  had  proved  that  he  saw  it  signed 
and  sealed  by  Mr.  Solly,  the  jury,  on  its 
production  by  the  plaintiff,  would  have  been 
justified  in  inferring,  and  would  have  in- 
ferred, that  it  was  delivered  by  Mr.  Solly ; 
and  we  feel  ourselves  bound  to  draw  that 
same  inference,  and  to  hold  that  it  is  a  deed, 
and  that  this  action  of  assumpsit  cannot  be 
maintained :  therefore  that  a  verdict  must 
be  entered  for  the  defendants  on  the  plea  of 
non  assumpserunt. 

Verdict  accordingly. 


1848 
June  14 


u 


THE  QUEEN  V.  OILLYARD. 


Conviction — Certiorari — Fraud — Excise 
Acts—7  ^  8  Geo,  4.  c.  53. 

Where  a  maltster  had  by  collusion,  and 
for  the  purpose  of  exonerating  himself  from 
penalties  under  the  revenue  lawst  procured 
a  conviction  of  one  of  his  servants  for  the 
same  offence  which  he  had  himself  committed, 
and  a  certificate  of  two  Justices  which  ope* 
rated  as  a  discharge  of  himself  the  Court, 
upon  certiorari,  quashed  the  conviction. 

Though  the  7  ^  S  Geo.  4.  c.  53.  takes 
away  a  certiorari  from  the  Queen*s  Bench, 
it  may  still  issue  where  a  conviction  has  been 
obtained  by  fraud. 

[For  the  report  of  the  above  case,  see 
17  Law  J.  Rep.  (n.s.)  M.C.  p.  153.] 


1848 
June  26 


16.  I 


WILKINS  0.  WOOD. 


Landlord  and  Tenant — Custom  of  the 
Country. 

Where  a  custom  of  the  country  is  proved 
to  exist,  it  is  to  be  considered  applicable 
to  all  tenancies,  in  whatever  way  created, 
whether  verbal  or  in  writing,  unless  expressly 
or  impliedly  excluded  by  the  written  terms 
themselves. 

Debt  for  work  and  labour  and  other 
common  counts. 

Pleas— Never  indebted,  and  a  set-off  for 
the    use    and   occupation  of  farm  lands. 
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and  for  money  due  and  payable  from  the 
plaintiff  to  the  defendant,  for  and  in  respect 
of  the  defendant  having  before  then  relin- 
quished and  given  up  to  and  in  favour  of 
the  plaintiff,  a'ad  at  his  request,  and  for  and 
in  respect  of  the  plaintiff  having  received 
the  benefit  and  advantage  of  certain  work 
done  and  materials  provided  and  monies 
expended  by  the  defendant  in  and  about 
ploughing,  harrowing,  manuring,  sowing, 
and  otherwise  cultivating  and  improving 
divers  lands  by  him,  the  defendant,  before 
then  harrowed^  manured,  sown,  and  other* 
wise  cultivated  and  improved  and  given  up 
to  the  plaintiff;  and  for  money  due  and 
owing  from  the  plaintiff  to  the  defendant 
for  divers  crops  of  com,  wheat  and  turnips, 
and  other  crops  of  the  defendant  before 
then  bargained  and  sold  by  the  defendant 
to  the  plaintiff,  at  his  request,  and  by  the 
plaintiff,  under  and  by  virtue  of  such  bar* 
gain  and  sale  before  then  accepted,  had  and 
received,  and  taken  to  his  own  use. 

Replication  to  the  set-off,  nil  debet. 

At  the  trial,  before  Lord  Denman,  C.J., 
at  the  Sittings  after  Michaelmas  term,  1847^ 
it  appeared  that  the  plaintiff  was  a  farmer, 
and  the  defendant  the  owner  of  the  farm 
called  Priestland  Farm,  Horley,  Surrey, 
which  he  let  to  the  plaintiff  under  a  written 
agreement.  The  plaintiff  proved  that  the 
defendant  was  indebted  to  him  for  the 
amount  claimed  in  his  particulars  of  demand; 
and  the  defendant  then  proceeded  to  shew 
that  the  plaintiff  was  indebted  to  him  as 
incoming  tenant  for  crops  and  manure 
in  a  sum  equal  to  that  proved  by  the 
plaintiff.  To  prove  this  set-off  the  de- 
fendant relied  on  the  custom  of  the  coun- 
try, that  incoming  tenants  took  the  crops 
and  manure  at  a  valuation.  The  wit- 
nesses proved  that  there  was  a  custom 
of  the  country  to  that  extent,  but  on  cross- 
examination  they  stated  that  they  were  not 
aware  whether  this  custom  applied  to  lettings 
which  were  in  writing  or  under  seal. 

For  the  plaintiff  it  was  objected,  that  the 
defendant  had  not  proved  his  set-off,  for 
that  he  had  not  shewn  that  the  custom 
applied  to  lettings  under  written  agreements, 
and  that  as  the  affirmative  was  upon  the 
defendant  to  shew  a  custom  applicable  to 
the  particular  case,  the  set-off  failed. 

For  the  defendant  it  was  coQtended,''that 
when  a  custom  of  the  country  was  once 
proved,  it  must  be  taken  to  apply  to  all 


lettings,  whether  verbal,  in  writjpg,  or  under 
seal,  unless  it  be  proved  to  be  lintited  to 
verbal  lettings. 

The  Lord  Chief  Justice  held  that  the 
defendant  had  not  made  out  the  custom, 
and  the  plaintiff  had  a  verdict. 

Watson  (14th  July  1847)  moved  for  a 
rule  to  shew  cause  why  a  new  trial  should 
not  be  had  on  the  ground  of  misdirectioD, 
citing  the  following  casea-^Wifflesworth  v. 
Dallison  (1),  Mutton  v.  Warren  (2)^  Senior 
V.  Armitagei^Z). 

[Patteson,  J. — All  the  cases  are  col- 
lected in  Smith's  Leading  Cases^  vol.  1,  in 
the  notes  to  Wigleswarth  v.  DaUison,^ 

Lord  Denhan*  C«J. — We  will,  before 
we  grant  a  rule,  look  at  the  cases. 

A  rule  nisi  was  subsequently  granted, 
and  now— 

Voules  shewed  cauae,  contending  that 
there  was  ample  evidence  to  shew  that  the 
plaintiff  had,  in  fact,  paid  for  the  crops, 
even  if  the  custom  were  made  out ;  for  that 
a  receipt  was  put  in  for  ISOk 

[Lord  Denman,  C.J  .—Supposing  that 
were  so,  I  gave  a  decided  opinion  on  an 
objection  formally  made,  that  to  prove  the 
custom  of  the  country,  it  was  necessary  fat 
the  defendant  to  give  evidence  that  it  applied 
to  the  case  in  question,  that  is,  a  letting 
under  a  written  agreement.  If  a  fiurroing 
custom,  when  once  made  oat,  applies  as  a 
matter  of  law  to  cases  where  there  are 
written  agreements,  as  well  as  to  eases  of 
tenancy  without  written  terms,  then  I  was 
wrong,  and  there  must  be  a  new  trial.] 

He  then  contended  that  the  law  was  as 
laid  down  at  the  trial. 

Keane,  for  the  defendant,  was  not  called 
upon  to  argue. 

Lord  Denman,  C.J. — I  think  I  was 
wrong  at  the  trial.  It  appears  on  examina- 
tion of  the  decisions  that  the  law  is  this,  that 
when  a  custom  of  the  country  is  once  proved, 
it  applies  to  all  takings,  whether  parol  or  by 
lease  in  writing,  unless  shewn  not  to  apply 
by  the  terms  of  the  writing  itself. 

Patteson,  J.,  Coleridge,  J.,  and  Erj:.e,  J. 
concurred. 

Itule  absolute. 

(1)  Doug.  190. 

(2)  1  Mee.  &  WeU.  466;  s.  c.  5  Law  J.  Fep. 
(n.s.)  Ezeh.  234. 

(3)  Holt,  N.P.C.  197. 
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[IN  THK  EXCHEQUER  CHAMBER.] 

1847.       )     DE    MEDINA    V.    GROVE    AKD 
Feb.  5.     /  OTHERS. 

Pleading — Case — Vexatious  Process  — 
MaUce  and  Want  of  reasonable  or  probable 
Came, 

h  an  aciUmfor  indorsing  a  writ  ofcsL.  sa. 
find  imfriaonimg  the  plaintiff  thereon  for  a 
larger  tnm  than  was  due  on  the  judgment 
(part  having  been  paidj^  and  for  indorsing 
a  fi.  fit.  and  seizing  the  plaintiff* s  goods  for 
a  greater  sum  than  was  due  on  a  second 
judgment, —  Held,  that  the  declaration  in 
iuch  a  case  is  insufficient,  if  it  do  not  con- 
tain averments  of  malice  and  of  want  of 
reasonable  and  probable  cause. 

Error  from  the  Court  of  Queen*8  Bench. 

This  was  an  action  for  a  vexatious  arrest, 

and  for  vezatioualy   indorsing  a  writ  of 

The  first  count  of  the  declaration  alleged 
that  a  judgment  had  heen  recovered  against 
the  plaintiff  for  1,060/.  10«.  damages,  and 
had  been  assigned  to  the  defendant  Grove ; 
that  the  plaintiff  paid  Grove  1,000J.  in  part 
satxs&etion,  and  that  afterwards  Grove  and 
the  other  two  defendants  well  knowing  this, 
and  intending  to  vex,  harass,  and  annoy 
the  plaintiff,  issued  a  ca.  sa.  on  the  judg- 
ment, and   '*  wrongfully  and  injuriously" 
eansed  it  to  be  indors^  to  levy  the  whole 
mm  of  1,060/.  lOf.,  and  "wrongfully  and 
'injuriously"  caused  the  plaintiff  to  be  im-* 
prisoned  until  she  gave  a  warrant  of  attorney 
for  the  whole  amount,  with   costs.      The 
second  count  alleged  that  the  defendant 
Grove  entered  up  judgment  against  the 
plaintiff  on  a  warrant  of  attorney  for  securing 
1,08H.    ]4j.  2d.;  that  a  large  sum  had 
been  paid  by  the  plaintiff  to  Grove  in  part 
tttisfaction  ;  that  the  defendants  caused  a 
writ  ofji.  fa.  to  be  issued  against  the  plain- 
tiff^ and  intending  to  vex,  harass,  and  annoy 
her,  ''wrongfully  and  injuriously''  caused 
the  said  writ  to  be  indorsed  to  levy  320/., 
and  the  dieiiff  to  seize  the  plaintiff's  goods 
until  she  paid  320/.,  whereas  at  the  time  of 
the   seizore  and  payment  much  less  than 
320/.  was  due  on  the  judgment. 

At  the  trial,  the  plaintiff  obtained  a  ver- 
dict against  Grrove  and  one  of  the  other 

( I)  See  the  report  in  the  Coart  below,  15  Law  J. 
B«p.  (]f.s.)  Q3.  284. 
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defendants.  Those  defendants  having  moved 
in  arrest  of  judgment,  the  Court- of  Queen's 
Bench  made  the  rule  absolute  for  arresting 
the  judgment,  on  the  ground  that  the 
declaration  was  insufficient.  Thereupon 
the  plaintiff  brought  her  writ  of  error. 

Lush^  for  the  plaintiff  in  error  (2). — The 
Coturt  below  seems  to  have  put  this  case  on 
the  same  footing  as  cases  of  malicious  pro- 
secution. Here  the  act  complained  of  was 
in  itself  wrongful,  while  in  the  other  cases 
the  act  was  primd  facie  legal.  The  case  of 
Saxon  V.  Castle {Z)  was  much  relied  on; 
the  only  material  difference  between  that 
case  and  the  present  being  the  omission  of 
a  scienter  there,  which  is  inserted  in  the 
present  case.  It'  is  a  fallacy  to  liken  this  to 
an  action  for  malicious  prosecution.  '  The 
cases  cited  in  the  judgment  of  the  Court 
below  do  not  bear  upon  the  point.  In 
Scheibel  v.  Fairbain  (4)  the  wrongful  act 
complained  of  was  nonfeasance.  It  was 
charged  to  have  been  the  defendant's  duty 
to  countermand  execution  of  a  ca.  sa.  after 
payment,  and  the  Court  decided  that  no 
such  duty  existed.  There  is,  indeed,  an 
intimation  in  that  case  that  the  action  might 
have  been  maintained  if  malice  had  been 
alleged.  But  it  is  difficult  to  see  how  the 
motive  for  a  nonfeasance  could  make  any 
difference,  if  there  was  no  duty  at  all. 
Scheibel  v.  Fairbain  was  the  principal 
authority  on  which  Saxon  v.  Castle  was 
decided.  In  Gibson  v.  Chaters  (5)  the  facts 
precluded  the  presumption  of  malice,  and 
there  was  merely  an  omission  to  counter- 
mand the  writ  Page  v.  Wiple  (6)  was  also 
cited  in  the  judgment.  There  it  was  alleged 
to  have  been  the  duty  of  the  defendant  to 
prevent  the  plaintiff  from  being  arrested 
after  payment,  and  the  Court  decided  that 
there  was  no  such  duty  cast  upon  the 
defendant.  All  these  authorities  only  shew 
that  where  there  is  no  duty  incumbent 
upon  a  person,  an  action  cannot  be  main- 
tained for  nonfeasance.  In  Crozer  v.  Pil' 
ling  {7)   an    action   for  maliciously  refus- 

(2)  The  Judges  present  were  Wilde,  C.J., 
Parke,  B.,  Maule«  J.,  Rolfe,  B.,  Creaewell,  J.  and 
Williams,  J. 

(3)  6  Ad.  &  EL  652;  s.  c.  6  Law  J.  Rep.  (k.b.) 
K.fi.  177. 

(4)  1  Bos.  &  Pal.  388. 

(5)  2  Ibid.  129. 

(6)  3  East,  314. 

(7)  4  B.  &  C.  26 ;  s.  o.  3  Law  J.  Rep.  K.F.  131. 

2T 


322 


COURT  OF  QUEEN'S  BENCH : 


ing  to  accept  money  tendered  after  the 
execudon  of  a  ca,  sa.  and  to  sign  a  dis-* 
charge  was  sustained,  and  the  Court  said 
that  the  reftisal  was  primd  facie  evidence  of 
malice.  In  Weniw&rth  v.  Bullen  (S),  Parke« 
J.  said  he  was  satisfied  that  an  action  would 
He  for  issuing  execution  for  too  much.  The 
eaise  was  not  decided  on  that  pointy  but  no 
notice  was  taken  of  the  omission  of  an 
ayerraent  of  "  maHce."  In  Gough  r,  Cribb 
(9)  the  declaration  was  in  the  form  of  the 
present  one,  for  wrongfully  and  unjustly 
causing  the  writ  to  be  indorsed  for  a  larger 
sum  than  was  due ;  although  several  objec- 
tions were  taken,  the  want  of  the  averment 
of  malice  was  not  alluded  to. 

[Maule,  J. — ^The  Court  below  relied  not 
only  on  the  want  of  an  averment  of  malice, 
but  also  on  the  want  of  an  averment  nega* 
tiving  probable  cause.  It  is  consistent  with 
this  declaration  that  there  was  probable 
cause.] 

[WiLDB,  C.J. — Suppose  the  money  had 
been  paid  in  a  dispute  with  regard  to  a  set* 
off  or  appropriation  of  payments.] 

[Parke,  B.-— -It  has  always  be&n  tem^ 
sidered  necessary  in  actions  for  the  abuse  of 
the  process  of  the  law  to  allege  want  of  pro- 
bable cause  as  well  as  malice.  Can  you  plead 
payment  of  part  to  a  scire  faciaa  ?] 

Perhaps  not. 

[Parke,  B. — Therefore  the  only  mode 
of  trying  whether  part  has  been  paid  is  to 
issue  execution  for  the  whole,  and  then  the 
other  party  can  apply  to  the  equitable  juris- 
diction of  the  Court  for  the  reduction  of  the 
amount  to  be  levied.] 

Consistently  wiUi  this  declaration*  theve 
could  have  been  no  dispute  about  the  amount 
to  be  levied. 

[Maule,  J. — It  ia  quite  consistent  with 
the  declaration  that  the  parties  might  h«ve 
agreed  to  let  the  execution  go  for  another 
debt,  or  that  an  unsuccessful  application 
might  have  been  made  to  the  Court  of 
Chancery  or  to  the  equitaUe  jurisdiction  of 
this  Court.  That  could  not  have  been  if 
there  had  been  a  denial  of  probable  cause. 
I  think  there  is  in  this  case  what  amounts 
to  an  averment  of  malice,  but  not  to  one  of 
want  of  reasonable  or  probable  cause.] 

llie  allegation  as  to  reasonable  and  pio- 


(8)  9  B.  &  C.  840;  a.  c.  9  Law  J.  Rep.  K.B.  S3. 

(9)  11  Mee.&  W«U.  497. 


bable  cause .  does  not  occur  in  the  dder 

[Maule,  J. — You  cannot  maintain  those 
as  modem  law.] 

In  an  SDcdon  for  an  exceasiva  diatress  it 
Is  not  necessary  to  aver  matieeor  want  of 
probable  cause. 

[Maule,  J.*-That  is  tiiewitol  the  paity, 
nob  of  the  law.  Can  you  aay  on  vfak 
the  practioe  of  indorsing  writs  of  exeoatkm 
depends  ?] 

There  is  no  statute  and  no  rule;  it  is 
merely  an  old  practice.  The  oaseof  ^atersr 
V.  Freeman  (10),  windi  was  an  actaon  for 
suing  out  double  execution,  diitingaisfaes 
between  actioxM  for  the  abilse  of  piocess 
and  those  for  malicious  anteafe. 

[Maole,  l.'-^There  is  not  here  any  alle- 
gation tbatttht  defendant  bad  no  r%bt  to 
issue  exeotttion  for  the  whoi«  ^um,  or  that 
he  knew  that  he  had  no  .Ti|^t  to  lasue  for 
the  whole.  There  might  be  oireoraataooes 
which  would  entitle  a  party  to  issue  exe- 
cution fot*  the  whole  after  a  part  had  hsen 
paid,  aain  the  iastanoes already  adverted  to»] 

There  is  no  instance  Of  b  erne  for  the 
abase  of  prooesa  in  which  it. has-been  held 
necessary  to  negative  reasonnble  er^piiohable 
cause.     In  Qtuinger  v.  HiU{l\)t  wheie 
the  action  was  for  abusing  the  fMoocsa  of  the 
law  by  api^ying  it  to  extoit  property^  the 
absence  of  reasonable  and  probable  cause 
was  not  alltgeflL     In  SMtmer  v.  Oamien 
(12)  there  was  no  denial  of  raaaonaUo!  and 
probable  cause.     (Sea  farther,  Coet4..1%. 
'Actiotis  on  the  Case/  TortiQus .PrQaeei- 
fVateen  and  Qwrie^  for.  the  dbfisndants, 
were  stopped  by  the  Courti 

WiLDE,  CJr^*^I  am  of  opiniin  Jthat  the 
judgment  in  this  case  oMist  be  affirmed».asid 
the  rest  of  the  Court  ooaenr^rikh  taw  in  that 
ophiion.  >.'  . 

The  deolaradoci,  in-  aubstnoce,  oompiains 
of  an  abuse  of  the  process  of' the  law  by 
having  indorsed  upon  a>  writ  of  4Hipmi  ad 
aatiefaeiendwn  a  diireetioHx  to  levy  «  laiger 
sum  than  was  due  upon  the  judgpoeBU  It 
is  clear  settled  law  that  the  declntmliott  in 
actions  of  the  natuise  of  the  present  actioa 


(10)  Hob.  205.266. 
(U)  4Bing.  N.C.  212;    8.  c. 
(W.S.)  C.P.  85. 

(12)  1  Win8.Siund.^28,«. 
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must  contain    averments   negativing    the 
existence  of  reasonable  and  probable  cause 
Uit  the  eondttct  complained  of,  and  that  the 
defendant  acted   maliciously.     It  -may   be 
argosUe  whether  this  deelaration  contains 
a  saffieient  aTermeiit  of  malice ;  but  it  is 
clesr  beyond  all   doubt,  that  it  does  not 
eoataiii  an  avcment  negativing  the  exist- 
sDoe  of  reasonable  and  probable  cause ;  and 
sll  the  statements  in  this  declaration   are 
co!isistent  with  the  existence  of  reasonable 
and  probable  cause,-— they  are  consistent 
with  the  existence  of  a  dispute  between  the 
parties  as  to  the  aaionnt  maliy  due  upon 
the  jodgment,  whkh  dispute  might  relate 
to  the  aaaoQBt  of  the  payments  whieh  had 
been  made,  or  as  to  the  authority  of  the 
pnton  to  receive  the  payments  on  behalf 
of  the  pfaubtiir,  or  as  to  the  appropriation 
«f  certaia  paymetUs,  or  on  numerous  other 
soppoaable  grounds;  and  tlie  ordinary  pro- 
cess of  the  law  to  enforce  the  payment  of 
the  amount  claimed  to  be  due  upon  the 
jsdgment  was  a  writ  of  execution  indorsed 
to  levy  such  anonnt,  leaving  the  now  plain* 
tiff  to  apply  lo  the  equitable  jurisdiction  of 
the  Govt  before  the  writ  was  executed  to 
•tay  proceedings  upon  the  judgment  upon 
payment  of  the  reduced  sum^  which,  on 
her  pars,  was  insisted  to  be  due*  or  after 
cxecotiGnof  the  writ  to  be  discharged  upon 
toeb  paymrat.     The  Court  would  not  have 
enuatained  an  application  by  the  now  de- 
iradaal  for  leave  to  issue  the  execution  for 
the  saoant  he  claimed;  but  would  have  left 
hba  to  act  at  his  peril ;  and  a  ^suitor  may 
use  the  process  of  the  law  for  the  purpose 
of  enfoKJftg  a  demand^  without  being  sub- 
ject to  an  action  for  so  doing,  in  the  event 
of  his  not  being  able  to  maintain  his  right 
to  the  exSent  whsoh  he  'claimed,  unless  he 
dees  ao   without  fossoimble  and  probable 
caoae  amd  nolieionsly. 

That  such  is  the  law  where  a  party  sues 
by  mesne  psoeess  and  holds  a  defendant  to 
hailf  and  where  thereCbte  no  primd  facie 
rii^t  has  been  established,  is  admitted ;  and 
there  is  no  valid  i^mid  for  eontending  that 
where  a  party  has  established  a  demand  by 
a  judgment,  he  is  subject  to  a  greater  de^ 
^ee  of  responsibility  in  using  the  ordinary 
process  of  the  law  to  enforce  such  established 
demand  than  in  the  case  of  a  suitor  suing 
'iv  mesne  process.  The  law  is  clearly 
otherwise,  and  to  maintain  an  action  for 
iaduning  an   execution    to   levy  a  larger 


amount  than  in  the  event  the  party  appears 
to  be  entitled  to,  it  is  at  least  equally 
necessary  as  in  the  former  case  that  the  decla- 
ration should  aver,  malice  and  the  abseooe 
of  reasonable  and  probable  cause,  and  no 
Authority  has  been  cited  tending  to  create 
any  reasoitoble  doubt  upon  the  subject.  In 
this  case  the  writ  itself  was  warranted  by 
the  judgment;  and,  as  before  said,  all  the 
slleg^tioos  in  the  declaration  are  consistent 
with  the  existence  of  reasonable  and  pro- 
bable cause  for  the  process  having  been 
indorsed  in  the  manner  complained  of.  It 
does  not  appear  under  what  obligation  the 
indorsement  upcm  a  writ  of  execution  is 
made.  I  presume  it  is  matter  of  practice; 
and  if  so,  the  legal  liability  in  respect  of 
sudk  an  indorsement  cannot  be  greater  than 
tliat  which  attaches  upon  a  party  for  hold*- 
ing  a  defendant  to.  bail  upon  mesne  process 
for  an  excessive  amount.  This  Courtis,  there- 
fore, of  opinion  that  the  judgment  must  be 
affirmed,  by  reason  of  the  absence  in  this 
declaration  of  the  averment  negativing  rea** 
sonable  and  probable  cause  for  making  the 
indorsement  of  which  complaint  is  made. 

Judgment  affirmed. 


1848.  ") 
me  10;  > 
ulyl2.  J 
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June 
July 

Pleading — Case — Claim  of  Franchise — 
Easement — Distributive  Issue — Reg,  Gen, 
Hil  T.  4  Will.  4.  title  Trespass,  r.  6. 

Reg.  Gen.  Mil.  T.  4  mil.  4.  tit.  *  Tres- 
pass,* rule  6.  applies  to  actions  on  the  ease 
as  well  as  trespass^  and  to  declarations  as 
well  as  pleas. 

And  therefore  where  in  an  action  on  the 
case  for  disturbance  offerr^f  the  plaintiff 
alleged  in  his  declaration  that  he  was  pos- 
sessed of  an  ancient  ferry  for  paesen^ers  and 
goods  to  and  from  At  from  and  to  B^  and 
the  defendant  pleaded  not  possessed  and  a 
traverse  of  the  ancient  and  entire  right  of 
ferry ;  and  the  jury  found  that  there  was  a 
ferry  from  A.  to  B,  only^ — Heldt  that  the 
verdict  might  be  entered  distributively  for 
the  plaini^for  so  much  as  was  proved  at 
the  trial. 

The  declaration  stated  that  the  plaintiffs 
before  and  at  the  time,  &c.  were  and  from 
thence  hitherto  have  been  and  still  are  j>os» 
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teased,  to  wit,  aa  trasteet  for  the  society  of 
free  watermen  of  the  river  Thames,  residing 
at  Greenwich,  in  the  county  of  Kent,  called 
the  Isle  of  Dog^  Feny  Society,  of  an  ancient 
ferry,  called  "  Potter^s  Ferry'*  for  foot  pas- 
sengers and  goods  belonging  to  such  foot 
passengers,  across  the  riyer  Thames  to  and 
from  a  certain  place,  in  the  Isle  of  Dogs, 
in  the  parish  of  St.  Dunstan,  Stebonheath, 
otherwise  Stepney,  in  the  county  of  Mid- 
dlesex, from  and  to  Grreenwich,  in  the 
county  of  Kent,  taking  for  the  carriage  and 
conveyance  of  such  passengers  and  their 
goods  over  and  across  such  ferry,  in  any 
boat  or  boats  kept  by  or  by  the  authority 
of  them,  the  plaintiffs,  for  that  purpose, 
certain  reasonable  freights  or  ferryages  in 
that  behalf  due,  and  of  right  payable ;  never- 
theless, the  defendant,  well  knowing  the 
premises  and  wrongfully  contriving,  &c,  to 
disturb  and  injure  the  plaintiffs  in  the 
peaceable  and  lawful  enjoyment  of  their 
said  ferry,  to  wit,  on  &c.,  and  on  divers 
other  days  and  times,  &c«  wrongfully, 
ii^uriously,  and  unlawfully  obstructed,  dis- 
turbed and  interrupted  the  plaintiffs,  their 
servants  and  labourers,  in  the  use  and  enjoy- 
ment of  their  said  ferry  and  passage,  and 
hindered  and  prevented  them  from  carrying 
divers  foot  passengers,  for  hire,  over  and 
across  the  said  river  Thames,  &c.,  by  reason 
whereof  the  said  plaintiffs  have  been  de- 
prived of  large  profits,  and  have  been  and 
are  greatly  injured,  &c.  in  the  possession 
thereof  and  their  rights  and  title  Uiereto. 

Pleas — First,  that  the  plaintiffs  were  not 
possessed  of  the  ancient  ferry  in  the  decla- 
ration mentioned,  modo  et  farmd.  Second, 
that  there  was  not  at  the  said  several  times 
when,  &c,  in  the  declaration  mentioned,  or 
either  of  them,  such  ancient  ferry  as  in  the 
declara^on  mentioned,  modo  etformd,  &c. 

The  defendant  took  issue  on  both  the 
above  pleas. 

At  the  trial,  before  Parke,  B.,  at  the 
Summer  Assises  for  Kent,  1847,  at  the 
close  of  the  plaintiffs'  case,  it  was  submitted, 
on  the  part  of  the  defendant,  that  the  evi- 
dence did  not  support  the  claim  as  laid.  The 
learned  Baron  reserved  leave  to  the  defen- 
dant to  move  to  enter  a  nonsuit ;  •  and 
witnesses  were  called  on  the  part  of  the 
defendant,  who  proved  that  the  only  right 
of  ferry  was  from  Greenwich  to  the  Isle  of 
Dogs,  but  not  to  bring  back,  and  the  jury 
having  found  accordingly  that  there  was  a 


ferry  from  Greenwich  to  the  Isle  of  Dogs  for 
passengers  and  their  goods,  but  ncgatiTiiig 
the  remainder  of  the  right  as  claimed,  the 
learned  Judge  directed  a  verdict  to  be  entered 
for  the  plaintiffs  for  so  much  of  the  right  as 
was  proved,  damages  !«.,  with  liberty  to 
the  defendant  to  move  to  enter  a  nonsuit  if 
the  Court  should  be  of  opinion  that  tiie 
declaration  was  not  distributaUe(l). 

A  rule  nisi  having  been  obtained  se- 
cordingly,-— 

Channell^  Serj,  and  Pigott  shewed  cause 
(June  10). — It  may  be  admitted,  that  befose 
the  New  Rules,  the  veidict  in  such  acasess 
this  could  not  be  entered  distributively,  so  ss 
to  sustain  the  right  of  the  plaintiffii  to  port 
of  that  which  they  claimed,  by  evidence  of 
user  of  that  part  only ;  but  that  was  by 
reason  of  the  difficulty  which  was  supposed 
to  exist  as  to  what  the  peegrd  would  prove, 
there  being  no  other  plea  than  not  guilty — 
Kirngsmll  v.  Bull  (2).  It  may  be  admitted, 
also,  that  there  is  no  one  of  the  New  Rules, 
Hil.  T.  4  Will.  4,  which  in  terms  compre- 
hends such  a  case  as  this ;  bat  by  Reg,  6. 
tit.  '  Trespass,'  "  in  all  actions  in  iriiicfa 
such  right  of  way  or  common  or  other 
similar  right  is  so  pleaded  that  the  allegi> 
tions  as  to  the  extent  of  the  right  are 
capable  of  being  taken  distributively,  they 
shall  be  taken  distributively."  This  role 
is  applicable  to  all  pleadings  where  a  right 
is  claimed,  and  will  operate  to  prevent  an 
inconvenient  number  of  counts.  In  framing 
the  rules,  it  was  impossible  to  provide  in 
terms  for  every  sort  of  case.  If  so,  then 
this  is  a  case  in  which  the  verdict  is  capable 
of  being  entered  distributively,  as  the  plain- 
tiff has  proved  part  of  the  right  daimed — 
2  Wm$.  SamnderSf  175,  i,  Knigkl  v.  Wooft 
(3) ;  and  not  a  qualified  right  aa  in  HigkamT. 
RabeU  (4),  IvaU  v.  Mann  (5).  And  for  this 
purpose  it  is  not  material  to  consider  whe* 
ther  the  claim  is  in  the  nature  of  a  franchise 
or  an  easement  merely-— Pirn  v.  CunU{6\ 
BmiUy  v.  Afplegardijl)^  Beardiworik  v. 

(!)  The  learned  Judge  rvfated  to  certify  tb«t  the 
sotioo  was  brought  to  try  s  right,  m  the  right  tri«d 
was  not  that  whiob  the  action  was  brought  to  try. 

(2)  9  East.  186. 
•  (3;  8  Bing.  N.C.  3*,  a.  c.  6  Law  J.  Rep.  (n.s.) 
Eicb.  135. 

(4)  S  Ibid.  622. 

(5)  4  Soo.  N.R.  342 ;  a.  c  n  Uw  J.  Rep.  (ii.f^) 
C.P.  82. 

(6)  6  Mee.&  WeU.  234. 

(7)  8  Ad.  &  £1 161 :  a.  c.  7  Uw  J.  Rep.  (n.s.) 
Q.B.  14^. 
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T»kmgtm(8),  RiokeU  ▼.  Saiway  (d), 
ftk^M  Y.  White  {\0),  Tafiey  y.  fFoifi- 
mri^hi^n). 

.  •    Moniagu  Cha$nbers,  Peacock  ami  Badde- 

- .    I9,  in  rapport  of  the  rale.*— The  declaradoQ 

oonUiiw  an  allegation  of  an  entire  and  indii- 

■  vinble  rights  specifically  described  as  '*  Pot- 

zr,  Ws  Fex^  for  foot  passengers  to  and  from 

: !  -the  Isle  of  I>(^  firom  and  to  Greenwich." 

\  The  entire  right  is  traversed  by  the  defen- 

^Mit;  and  it  is  not  pretended  that  there 

•^  «ss  any  disturbance  in  respect  of  the  more 

(  Saited  right  whidi  is  now  suggested.    The 

fbintiff  must  stand  or  fall  by  the  right 

akieh  hedaima — Morewood  v.  Wood  {12). 

[J^ATTESwf^  J.— -Where  a  prescription 

WBSsts  of  two  distinct  parts,  as  of  a  right 

la  toll,  and  a  right  to  distrain  for  it,  you 

My  traverse  either  part  (13).] 

.  That  is  the  case  of  two  distinct  rights. 

Il«  is  like  a  daim  of  a,  right  of  way  from 

A*  to  B,  and  proof  of  a  right  from  A.  to  C, 

kis  admitted  that,  but  fbr  the  New  Rules, 

4»  verdict  could  not  be  entered  distribu- 

Ihttly ;  but  the  rule  referred  to  does  not  apply 

Is  mh  a  case  as  this:  and  it  may  be  doubted 

vbether  it  can  apply  to  dedaradons  at  all. 

She  intention   was,  diat  where  a  right  of 

My  or  other  right  was  set  up  in  answer  to 

m  actiou,  if  the  proof  fell  short  of  the  right 

H  claimed,  the  verdict  might  be  distributed 

10  as  to  Qpp^  to  the  previotu  pleading ;  but 

ihns  is  no  rule  which  gives  a  plaintiff  the 

^Skt  of  entering  the  verdict  distributivdy 

CK-se  mnch  of  his  dedaration  as  he  has 

pDfed  in  such  a  case  as  this.     The  deda- 

tttkm  camnot  be  taken  distribudvely  with 

iiference  to  itsdf.     Again,  the  rule  can 

tify  Apply   to  such  a  right  as  might  be 

liin^d  as  an  lunwer  to  an  action  of  tres- 

|pHft(  bat  a  right  -to  ferry  is  not  such  a 

i^it  il  »  a  franchise  and   an  exdusive 

^#k  of  passage,  and  does  not  include  a 

igA  ta  the  bank  or  shore.     The  plaintiffs 

iboiid  have  applied  to  amend.     There  was 

of  not  guilty ;   but  the  defendant 

QiJft»Bep«782;  8.clOLawJ.Rep.(N.s.) 


ipMk  W9%» 


as  1^  «c  Aid.  360. 
^Ilfas^&  Wels.216;  S.C  5  LawJ.  Rep. 

Bash.  148. 

ilBim  Rep- 1 57. 

tMOxiOtli  0.  WtUiams,  1  Wils.  338 ;  b.  c. 


would  not  have  admitted  the  violation  of 
the  minor  right,  if  it  had  been  correctly 
claimed.  This  is  one  endre  ferry,  not  two 
ferries :  if  two  had  been  claimed,  the  defen- 
dant might  have  pleaded  not  guilty  as  to 
the  disturbance  of  one  of  them — Anderson 
V.  Chapman  {1^)4  And  the  Court  will  not 
extend  the  principle  of  the  New  Rules  in 
fiivour  of  a  claim  of  a  ferry,  which  is  in  the 
nature  of  a  monopoly  and  against  common 
right — Churchman  y.  Tuneial  {I  ^),  Prud- 
homme  v.  Fra3er{16)  was  an  action  of  libel, 
and  there  was  a  plea  of  not  guilty,  and  the 
question  arose  on  Reg.  Gren.  2  Will.  4.  r.  74, 
which  applies  to  plaintiffs.  So  Doe  d.  Bow^ 
man  v.  Lewis  {17)» 

Cur,  adv.  9uU, 

Lord  Denman,  C.J.  subsequently  (July 
12)  delivered  the  judgment  of  the  Court  (18). 
—For  the  matter  now  in  dispute,  the  case  was 
shortly  this :  the  plaintiffs  claimed  a  right  of 
ferry  from  Greenwich  to  the  Isle  of  Dogs  and 
back  again,  and  they  proved  half  what  they 
claimed,  the  right  to,  but  not  from,  the  Isle 
of  Dogs.  The  defendant  admitted  by  his 
pleading  that  he  had  invaded  the  right 
claimed,  supposing  such  a  right  in  fact,  but 
there  was  nothing  to  shew  which  part  of 
that  entire  right  he  had  invaded.  Hence 
the  plaintiffs  claimed  a  verdict  on  the  only 
issues  on  the  record,  vis.,  on  "not  pos- 
sessed" and  on  the  existence  of  the  ancient 
and  entire  right  of  ferry.  It  appears  to  us, 
that  in  admitting  the  invasion  of  the  right 
as  stated,  that  right  being  on  the  face  of  it 
divisible,  he,  the  defendant,  must  be  taken 
to  have  admitted  it  as  to  each  part  which 
would  entitle  the  plaintiffs  to  a  verdict,  and 
we  think  the  plaintiffs  may  succeed  as  to 
any  distinct  part  which  they  prove.  The 
New  Rule  cited  dearly  applies  in  actions  on 
the  case  as  well  as  trespass;  and  for  this 
purpose  we  cannot  see  any  reason  for  differ- 
ence where  the  plaintiffs  claim  as  owners  of 
a  franchise  or  by  virtue  of  an  easement. 

Rule  discharged. 

(14)  5  Mee.  Si  Wels.  483  ;  s.  c.  9  Law  J.  Rep. 
(n^.)  Exch.  9. 

(15)  Hardw.  168. 

(16)  2  Ad.  8e  El.  645  ;  s.  e.  4  Law  J.  Rep.  (n.9.) 
K.B.  87. 

(17)  IS  Mee.  &  Wels.  241 ;  s.€.14Law  J.Rep. 
(n.8.)  Excb.  198. 

(18)  Lord  Denman,  C.J.,  Patteson,  J.,  Cole- 
ridge, J.  and  Erie,  J. 


326 


COURT  OF  QUEEN'S  BENCH : 


59.    i 


THE  QUEEN  0.  BTRON 
ANOTHER. 


AKD 


1848. 
May  29. 

Church-rate  —  Jurisdiction  of  Justices 
under  53  Geo,  3.  c.  127. — Mandamus  to 
convene. 

Though  the  Justices^  under  53  Oeo.  3. 
c.  127.  <.  7,  have  no  power  to  inquire  into 
the  goodness  of  a  church-rate,  yet  the  Court 
will  not  grant  a  mandamus  to  compel  Justices 
to  convene  a  party  before  them  for  non-pay'- 
ment  of  a  rate,  which  is  bad  or  very  ques^' 
tionable  on  the  face  of  it. 

Semhle*-'that  a  church-rate,  which  pur- 
ports in  the  heading  of  it  to  be  made  **for 
and  towards  the  repairs  of  the  church,  and 
other  incidental  charges  of  the  said  parish 
and  hamlet"  is  a  rate  bad  on  the  face  of  it. 

[For  the  report  of  the  above  case,  see 
17  Law  J.  Rep.  (n.s.)  M.C.  p.  134.] 


1848 
July 


8.  r 

12.    ^ 


THE  QUEEN  V.  THE  LONPON 
AND  SOUTH-WESTERN  RAIL- 
WAY COMPANY. 


Railway  Company — Lands  Clauses  Con- 
solidation Act — 8  Vict.  c.  18. — Compulsory 
Power  to  take  Lands — Mandamus. 

By  sect,  18.  of  the  Lands  Clauses  Con- 
solidation Act,  when  the  promoters  of  an 
undertaking  require  to  purchase  any  lands, 
they  shall  give  notice  to  the  parties  interested 
therein,  and  every  such  notice  shall  state 
the  particulars  of  the  lands  required,  and 
that  the  promoters  are  willing  to  treat  for  the 
purchase  thereof.  By  sect.  92.  no  party 
shall  be  required  to  sell  to  the  promoters  of 
an  undertaking  a  part  only  of  any  house  or 
other  building  or  manufactory,  if  such  party 
be  willing  and  able  to  sell  the  whole  thereof: 
— held,  that  this  latter  section  ia  not  obli- 
gatory on  the  promoters,  though  it  protects 
an  owner  of  a  building,  S^c.  from  being  com- 
pelled to  sell  a  part  of  it  only. 

Therefore,  when  a  company  have  given 
a  notice  requiring  part  of  a  manufactory,  a 
mandamus  directing  them  to  summon  a  jury 
to  assess  compensation  for  the  whoU  cannot 
be  sustained. 

Where  a  mandamus  requires  the  com- 
pany to  take  the   whole  manufactory^  the 


prosecutors  cannot  have  the  writ  for  a  part 
only, 

Mandnnius  to  the  London  and  South- 
Western  Railway  Company  to  iisue  their 
warrant  to  the  sheriff  of  Surrey,  requiring 
him  to  summon  a  jury  to  assess  compen- 
sation to  J.  H.  Coward,  Ellis  Cancellor,  and 
T.  B.  lUidge,  in  respect  of  thetr  estate  and 
interest  as  well  in  the  lands  *and  premises 
mentioned  in  the  notice  given  to  them  hy 
the  said  company  as  in  the  remaining  part 
of  the  manufactory  and  premises  known  hy 
the  name  of  the  Lambeth  Starch  Manufac- 
tory. The  writ  recited  that  J.  H.  Coward 
and  Ellis  Cancellor  were  lessees  of  the  pr^ 
raises  in  question,  and  carried  on  the  busi- 
ness of  starch-manufacturers  there  m  part- 
nership with  T.  B.  lUidge ;  that  on  the 
14th  of  May  1846,  the  company  bdng  tite 
promoters,  according  to  *•  the  Lands  Clauses 
Consolidation  Act,  1 845,**  of  the  undertaking 
mentioned  in  the  writ,  gave  a  notice  to  the 
said  J.  H.  Coward  and  E.  Cancellor  and  all 
other  persons  whom  it  might  concern,  de- 
manding the  particulars  of  their  estate  and 
interest  in  such  lands  and  premises  and  of 
the  claims  made  by  them  in  respect  thereof, 
which  notice  stated  the  particulars  of  the 
lands  and  premises  (a  plan  of  which  was 
annexed  to  it),  and  that  the  company  were 
willing  to  treat  for  the  purchase  and  as 
to  the  compensation  to  be  made  to  the  said 
parties  for  the  damage  by  reason  of  the 
execution  of  their  works ;  that  the  lands 
and  premises  specified  in  the  notice  were  a 
part  only  of  the  said  manufactory  and  pre- 
mises called  the  Lambeth  Starch  Manufac- 
tory, and  that  the  said  J.  H.  Coward,  E. 
Cancellor,  and  T.  B.  Illidge,  were  willing 
and  able  to  sell  their  estate  and  interest  in 
the  whole  of  the  manufitctory  and  premise*^, 
whereof  the  company  had  notice  on  the  4th 
of  June  1846,  and  within  twenty-one  days 
after  the  service  of  the  said  notice  by  them, 
and  were  then  required  to  purchase  the  estate 
and  interest  of  the  said  parties  in  the  whole 
of  the  said  manufactory  and  premises ;  tliat 
the  said  parties  had  not  agreed  as  to  tlie 
amount  of  compensation,  the  amount  of 
which  as  claimed  exceeded  50L  and  amount- 
ed to  8,000/.  for  the  purchase  of  the  said 
estate  and  interest  of  the  said  J.  H.  Coward, 
E.  Cancellor*  and  T.  B.  lliidge,  in  the  said 
manufactory,  and  35,000/.  for  damage  sus- 
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Uified  bj  them ;  and  thatthe  elatmatits  bad 
required  the  company  to  issue  their  warrant 
for  a  special  jury,  which  they  had  neglected 
toda 

Tfae.ntaRi  by  the  company  stated  that 
J.  H.  Csward  aiki  £.  Caaeellor  were  lessees 
olail  tbekfids,  &e.  mentioned  in  the  notice 
of  the  cbdnantB  of  the  4tb  of  June  IB46« 
anderakase  for  atenn  exphing  by  effluxion 
of  time  on  the  24th  of  June  1847,  hot 
tint  the  said  J.  H.  Coward,  £.  Csncelior, 
nd  T.  B;  iUidge  were  net  at  the  date  of 
tfe  eompany'a  notice,  -nor  at  any  time 
iiBce,  jointly  intcarested  In  the  said  lands 
•ad  pr»iDitesfor.a>  greater  estate  or  interest 
thftn  at  teiaats  ficom  year  to  year ;  that  the 
bods,  ifte.  •  tn  the  said  writ  mentioned,,  and 
vhicfa  the  oonpany  had  been  required  to 
)>srchsse;  oonsHted  of  a  dwielUng^hoiise, 
with  eficiea  attached  iberi^to,and  a  counting' 
boQie, '  «art-theds,  stables,  coadi^honse, 
veTeral  yacds  and  alieds,  two  large  gardens, 
agneahousev  and  premises  formerly  oceni- 
pied  as  piggerios  and  slatighter-bouaeito^- 
^et  with  a  building  ^  one  story  used  fi>r 
tke  BiaiHtfactare  of  starch,  with<  a  mill  or 
eDgine^use  and  drying-room,  and  ware*- 
huii«c4 aitaehed  thereto;   that  both  the  said 


gardens,  which  constitute  a  large  |>art  of 
the  said  premises,  were,  at  the  -date  of  the 
said  notice,  and  thence  hitherto,  absolutely 
unused  either  as  a  manufactory  or  for  any 
other  purpose ;  that  the  said  piggeries  and 
greenhouse  were,  firom  disuse,  in  a  state  of 
extreme  dilapidation  and  decay,  and  neither 
they  nor  the  sianghter^house  had  been  used 
in  the  manufacture  of  starch  or  any  other 
maaufkcture,  nor  tare  ^bcy  or  any  part  oi 
them  essential  or  necessary  to  the  carrying 
on  of  any  manu^tuve.  The  return  then 
set  out  the  notice  giren  by  the  company  <m 
the  14th  of  May  1846 :  which,  afber  stating 
that  Uie  company  required  to  purchase  the 
messuages,  &e.  mentioned  in  the  schedule 
tfaecetOyand  wertd  ready  and  willii^  to  treat 
for  the  purchase  of  aU  and  any  the  estate 
of  the  claimants,  J.  H.  Coward  and  £. 
GanceUor^  therein,  and  as  to  the  compensa- 
tion to  I  be  made  for  the  damage  to  .be  sus- 
tained by  them,  required  from  the  claimants, 
and  each  and  every  of  them,  the  particulars 
of  their  estate  and  interest  in  such  messu- 
ages, and  of  the  claims  made  by  them,  and 
each  and  every  of  them  in  respect  thereof. 

The  schedule  to  the  notica  was  as  fol- 
lows : — 


Xaon 

(i^posnted 
Plan  of 


577 


Owner  or  reputed 
Owner. 


Thomas  Lett 

and 

Mht.  Sanh  Randall 


Lessee  or 
reputed 
Lessee. 


Yourselves. 


Present 

ior  late 

Qecupiev* 


Yourselves. 


Description  of  Property. 


So  much  of  the  Ground, 
Stabling,  Coach-house, 
Factory,  and  Sheds  as 
are  colourad  Red  oa  tbe 
Plan  berauato  annea^d. 


Situation. 


Princes  Street, 
Vauxhall. 


The  fttum  also  set  oat  the  notice  served 
on  the  company  by  the  said  J«  H.  Coward, 
£.  CanoeUor  and  T.  B.  IlUdge  on  thB:4tJi 
of  June  1846,'  whkb  stated  that  the  said 
psxties  wcte  M^  and  willing  Co  sell  and 
convey  to  the  aatd  company  idl  their  estate 
snd  intewtt  in  the  whole  of  those  xireBdses 
eompiised  in  the  schedule  and  plan  annexed 
to  the  notice  of  the  said  company,  as  well 
so  much  of  the  -said  premises  as  was  coloured 
nd  in  the  said  pian,  and  which  the  said 
ooBipaiiy  xeqtured  to  purchase,  as  also  all 
sad  siagnlar  the  warehouses^  &o.,  and  other 
premises   contained  within  the  boundary 


line  of  the  said  plan,  and  described  in  the 
said  planj  A^c,  which  said  several  premises 
were  part  and  parcel  of  the  said  first-men- 
tioned premises  in  the  said  plan  eol6ured 
red  ;  apd  they  made  a  claim  of  8,000i.  for 
ike  purchase-money  of  their  estate  and  in- 
terest in  the  whole  of  the  above-mentioned 
premises,  and  85,000/.  for  damage.  The 
return  then  proceeded  to  state  that  the  com- 
pany thereapon  abandoned  all  intention  of 
purohasiiig  the  estate  of  the  said  J.  H. 
Coward,  £.  Canceller,  and  T.  B.  Illidge 
(if  any),  or  the  said  estate  and  interest  of  the 
said  J.  H.  Coward,  and  £.  Canceller,  in  the 
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said  premises ;  and  that  the  whole  of  the 
said  parties  are  still  in  peaceable  posaession 
of  the  whole  of  the  said  premises,  and  will 
so  remain  without  any  disturbance  by  the 
company  until  the  expiration  of  their  estate 
and  interest  therein. 

The  prosecutors  traversed  part  of  the 
return,  and  alleged  that  the  said  J.  H. 
Coward,  £.  Cancellor,and  T.  B.  Illidge  were 
jointly  interested  in  the  lands  and  premisea 
in  the  writ  mentioned  for  a  greater  estate  and 
interest  than  as  tenants  from  3rear  to  year, 
and .  demurred  to  the  residue.  The  grounds 
assigned  for  the  demurrer  were,  Uiat  the 
return  araoupted  to  an  argumentative  tra- 
verse of  the  allegation  in  the  writ,  that 
the  premises  therein  mentioned  were  all 
one  whole  manufisctory  and  premises,  called 
"  The  Lambeth  Starch  Manutetory" ;  and 
also  that  the  return  did  not  shew  that 
the  premises  therein  supposed  to  be  not 
part  of  the  said  manufactory  were  not 
part  of  the  lands  and  premises  the  par^^ 
ticulara  whereof  were  stated  in  the  notice  of 
the  company  of  the  14th  of  May  1846,  and 
which  the  company  themselves  required  to 
purchase;  and  for  aught  that  appeared  on 
the  return,  it  might  be  that  the  additional 
premises  which  the  said  claimants  required 
the  company  to  take  were  part  of  the  very 
building  in  which  the  manufacture  of  starch 
was  carried  on  ;  and  that  the  return  did 
not  shew  in  what  manner  the  company 
abandoned  their  intention  of  purchasing 
the  estate  and  interest  of  the  claimants,  nor 
any  consent  by  the  claimants  thereto,  nor 
anything  which  would  have  legally  exoner*- 
ated  the  claimants  from  their  liability  to  sell 
their  estate  and  interest  in  the  said  lands 
and  premises  in  the  writ  mentioned. 

The  company  demurred  to  the  plea  on 
the  ground  that  it  tendered  an  immaterial 
issue,  if  the  claimants  did  not  intend  to  rely 
on  some  joint  estate  or  interest  in  the  said 
premises  greater  than  a  tenancy  from  year 
to  year,  as  entitling  them  to  compensation 
in  respect  of  such  joint  estate  or  interest. 
That  if  the  claimants  relied  on  some  joint 
estate  qr  interest  in  all. of  them  in  the  said 
lands  and  premises,  as  entitling  them  to 
compensation  in  respect  thereof,  the  plea 
was  bad,  as  not  shewing  what  joint  estate  or 
interest  in  particular  the  said  J.  H.  Coward, 
£•  Canceller,  and  T.  B.  IlUdge  claim «.  to 
have  in  the  said  lands  and  premises,  or  in 


what  respect  it  i^  a'  greater  estate  than  a 
tenancy  from  year  to  yeat,  ok*  by  ^llat  deed 
created,  or  how  much  of  the  same  was  un- 
expired at  the  time  of  giving  the  said 
notice  by  tbe  company  and  the  daittisots 
respectively,  or  whether  it  was  such  an 
interest  as  eatitled  the  elaimants  to  have  the 
compensation  in  respect  thereof  assessed  by 
a  jury ;  and  that  the  company  were  unable 
to  traverse  the  legal  eflfect  of  any  deed,  by 
virtue  of  which  such  joint  estate  or  interest 
is  claimed,  or  to  traverse  tbe  title .  of  the 
grantors,  or  to  shew  that  the  inteirest  o£  tihe 
claimants  was  not  sueh:  as  entitled  them  to 
have  the  compensation  in  respect  tbeieof 
asaeased  by  a^  jury.  That  tbe  piea  is  a 
<)eparture  from  the  writ,  as  in.  the  writ 
compensation'  is  .claimed  in'  retped  of  tn 
unexpired  term,  under  a  lease  «tf  the  Mth  of 
June  183d,  legally  vested  in  J.  H.  Coward 
and  E.  Cancellov  only,  yet  in  the  piea  the 
compensation  is  claimed  in  raspeet  of  a 
joint  estate  ar  interest  in  the  said 'J.  H. 
Coward,  £.  Cancellor,  and  T..  B*  lUidge 
in  tbe  said  lands  and  premises  comprised  in 
the  said  lease. 

Joinders  in  derooxrer. 

•  t  * 

Martin  ( W.  R.  Cole  with  him),  £<a  the 
prosecutors  (1),  contended  that  the  com^ 
pany  having  given  notice  of  an  intention  to 
take  part  of  the  manufactory,  were  therefore 
compellable  to  take  the  whole.  He  also 
argued,  that  if  the  writ  could  not  bci  sus- 
tained to  the  whole  extent  of  its  requite- 
ment,  it  might,  at  all  events,  go  for  that 
portion  of  the  manufactory  and  premises 
in  respect  of  which  the  company  had  given 
notice. 

M.  D,  Hill  {Bumie  was  with  hitn),  for 
the  defendants,  contended  that  the  writ 
could  not  be  supported,  as  there  was  nothing 
in  sect  92,  of  the  Lands  Clauses  Consoli- 
dation Act  which  compelled  a  oompany  to 
purchase  the  whole  of  any  roannlactOTy  or 
building  in  respect  of  part  of  which  they 
had  given  notice,  though  it  enables  the 
owner  ^to  refuse  to  sell  less  than  the  whole. 
And  that  a  peremptory  mandamus  could  not 
go  for  the  part  only  which  was  specified  in 
the  company's  notice,  as  there  bad  been  no 

(I)  Jan.  19  and  22,  befor«  Lord  Denman,  CJ. 
Pattcaon,  J.,  Coleridge,  J.,  and  Wighkman,  J. 
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default  as  to  that  which  the  company  were 
»Imys  willing  to  purchase  (2). 

Cur,  adv.  vults 
Judgment  was  now  delivered  by — 

LoRDDBNMANy  C.J. — [HisLordship  stat- 
ed the  substance  of  the  writ,  the  return,  the 
plea,  and  the  demaTrer8,and  then  proceeded] 
—The  writ  was  objected  to  as  bad,  because 
it  claims  assessment  for  the  value  of  the 
entire  premises  when  the  company  have 
required  a  part  only.  The  claim  is  founded 
OQ  the  Lands  Clauses  Consolidation  Act. 
Bat  on  examination  of  the  sections  which 
vere  supposed  to  give  this  right,  namely, 
the  18th  and  92nd,  there  is  not  the  smallest 
pretence  for  an  argument  to  that  effect. 
Section  18.  gives  directions  as  to  notice  to 
be  given  by  the  company  requiring  lands, 
and  provides  that  "  every  such  notice  shall 
state  the  particolaTs  of  the  lands  so  required, 
and  that  the  promoters  of  the  undertaking 
are  viHing  to  treat  for  the  purchase  thereof^ 
sod  as  to  the  compensation  to  be  made  to  all 
parties  for  the  damage  that  may  be  sustained 
by  them  by  reason  of  the  execution  of  the 
vorka."  This  had  been  done,  as  appears 
by  the  writ  itself;  and  assuming,  for  the 
ake  of  the  argument,  that  the  prosecutor's 
premises  are  one  entire  manu&ctory,  the 
notice  leqnires  only  a  part.     The  other, 


(2)  Tbe  Ibllowing  clauses  of  the  act  8  Vict  c.  18. 
vere  icKed  on  in  the  argument : — 

Sect  18.  "When  the  promotera  of  the  undertaking 
fball  ic^oire  to  purchase  or  take  any  of  the  lands 
vhicb  by  this  or  the  special  act,  or  any  act  incor- 
porated therewith,  they  are  authorized  to  purchase 
«r  (ake,  they  shall  give  notice  thereof  to  all  the 
psrties  interested  in  such  lands,  or  to  the  parties 
eubled  by  this  act  to  sell  and  convey  or  release  the 
<asie,  or  such  of  the  said  parties  as  shall,  after 
diiigeot  inquiry,  be  known  to  the  promoters  of  the 
vadertdtfaig,  and  by  such  notice  shall  demand  from 
iKh  ptitieo  'tho  particulars  of  their  estate  and 
inicTCit  ia  sach  lands,  and  of  the  claims  made  by 
tbem  in  xespcet  thereof;  and  every  such  notice 
»han  slate  the  particulsrs  of  the  lands  so  required, 
end  that  AepiUQioters  of  the  undertaking  are  will- 
uig  ta  tnal  sr  the  purchase  thereof,  and  as  to  the 
tamfmmtSitm  to  be  made  to  all  parties  for  the 
^aoageftiivuiy  be  sustained  by  them  by  reason 
of  the  caMion  of  the  works." 

Seet  0ft  *Aadbe  it  enacted,  that  no  party  shall, 
St  B^  te^  ba  vsqalrad  to  sell  or  convey  to  the 
pHiaetsss  «C  the  mdertaking  a  part  only  of  any 
bouse  or  Mar  bonding  or  manufsetory,  if  any  such 
paftT  ha  vB&f  and  able  to  sell  and  convey  the 


section  93,  enacts,  "  that  no  party  shall  at 
any  time  be  required  to  sell  or  convey  to 
the  promoters  of  the  undertaking  a  part  only 
of  any  house  or  other  building  or  manu- 
factory if  Such  party  be  willing  and  able 
to  soil  and  convey  the  whole."  The  writ 
states  that  the  prosecutors  were  willing  and 
able  to  sell  and  convey  the  whole,  and  gave 
notice,  and  required  the  company  to  take 
the  whole.  Now  the  92nd  section,  though 
it  protects  the  owners  from  being  obliged 
to  sell  a  part,  does  not  ccmtain  any  words 
making  it  obligatory  on  the  company  who 
only  want  a  part,  to  take  the  whole,  as  some 
other  acts  of  parliament  do ;  and  therefore 
the  writ,  which  is  founded  entirely  on  such 
a  supposed  obligation  on  the  part  of  the 
company,  manifestly  cannot  be  sustained. 
This  simple  point  decides  the  case  for  the 
defendants,  and  shews  that  tbe  writ  must 
be  quashed.  We  have  to  lament  the  waste 
of  time  that  has  occurred  from  the  obscurity 
thrown  about  the  case  by  the  superfluous 
matter  foisted  into  the  record.  The  learned 
counsel  for  the  prosecutors  contended  as  a 
last  resource  that  the  mandamus  might  go 
for  a  part  though  it  claims  the  whole.  This 
is  impossible  for  that,  reason,  and  also 
because  no  claim  has  ever  been  made  in 
respect  of  a  part. 

Judgment  for  the  defendants. 


New  tttna,  XVII.»aB. 


THE  QUEEN  9,  THE  INHABIT- 
ANTS OF  60MER8AL. 


Poor  Law — Examinations  —  Caption  — 
Notice  of  Chargeahility — Names  of  Paupers, 

The  caption  of  an  examination  which  pur- 
ports  to  be  taken  upon  the  complaint  of  the 
overseer,  •*  touching  the  place  of  residence, 
chargeahility,  and  last  place  of  lawful  set- 
tlement of  the  pauper*': — Held,  insufficient, 

A  notice  of  chargeahility  should  state  the 
names  of  the  paupers ;  and  a  notice  stating 
that  '*  the  persons  named  in  the  order  here-- 
unto  annexed,^*  have  become  chargeable,  ^'C, 
written  on  one  side  of  a  piece  of  paper,  on 
the  other  side  of  which  was  a  counterpart  of 
the  order  of  removal, — Held,  insufficient. 

[For  the  report  of  the  above  case  see 
17  Law  J.  Rep.  (n.s.)  M.C.  p.  163.] 
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COURT  OF  QUEEN'S  BENCH 


[IN  THE  EXCHEQUER  CHAMBER.] 


1847. 
Dec.  4. 
1848. 
I   June  19. 


THE    MAYOR    AND    ALDERIIBN 
OF    LONDON    V,    THK   QUEEN 

{In  re  ashurst). 


AUomiesy  Admission  of  to  Lord  Mayor*s 
Couri-^6  4r  1  yicU  c.  78.  s.  21 .-- Inferior 
Court  —  Mandamus^  Defect  in  Writ  of — 
Return. 

Attormes  of  the  superior  courts  art  enii* 
tied,  by  virtue  of  the  statute  6^7  Vict, 
e,  73.  s.  27,  to  be  admitted  to  inferior  courts 
of  law.  Where,  therefore,  a  writ  of  manda'* 
mus  directing  the  presiding  officers  of  the  lord 
mayor*s  court  to  admit  A.  B,  deserved  it  as 
an  *'  inferior  court,**  without  stating  it  to  be 
a  court  of  law, — Held,  on  error,  that  such 
writ  was  bad,  and  that  the  defect  was  not 
cured  by  such  court  being  described  in  the 
return  to  the  writ  as  a  court  of  law. 

Error  upon  the  judgment  of  the  Court  of 
Queen's  Bench.  The  pleadings  are  fully 
set  out  in  the  report  of  the  case  in  the  Court 
below  {The  Queen  ▼.  the  Mayor  and 
Aldermen  qf  London,  16  Law  J.  Rep.  (n.s.) 
Q.B.  185). 

R,  Gurney  appeared  for  the  plaintiffs 
in  error,  and  relied  upon  the  following 
authorities : — 

Co,  Litt.  115,  a. 

Com,  Dig,  *  Parliament,'  R,  pi.  23,  24, 

25. 
Simson  v.  Moss,  2  B.  &  Ad.  543;  s.  c. 

9  Law  J.  Rep.  M.C.  120. 
The  Mayor  of  Leicester  v.  Burgess, 

5  Ibid.  246. 
The  King  v,  Pugh,  Doug.  179. 
The  City  of  London  case,  8  Rep.  126. 
The  Mayor  of  London  v.  Barnardiston, 

1  Lev.  14. 
The  King  v.  the  Chamberlains  of  Wor^ 

cester,  2  Lord  Ken.  472. 
The  King  v.  ToUin,  1  Roll.  Rep.  10. 
The  King  v.  Bagshaw,  Cro.  Car.  847. 
Appleton  ▼.  Stoughton,  Ibid.  516. 
The  Sailers  Company  v.  Jay,  3  Q.B. 

Rep.  109 ;  s.c.  1 1  Law  J.  Rep.  (n.s.) 

Q.B.  173. 
In  re  Gedye,  2  Dowl.  &  L.  915 ;  s.  c:  14 

Law  J.  Rep.  (n.8.)  Q.B.  238. 
Hastings* s  case,  1  Mod.  23. 


Gillman  r.  Wright,  1  Sid.  410. 
Wilson  V.  Hobday,  4  Mmi.  &  Selw. 
120. 

Ptt//tfi^,  contrci^  cited  the  following  cases 
in  support  of  his  argument : — 

Beecher*s  case,  8  Rep.  58. 

The  King  v.  the  Sheriffs  of  York,  3  B. 

6  Ad.  770;  B.  c.  1  Law  J.  Rep.  (n.s.) 
K.B.  211. 

In  re  IsUngUm  Market  BUI,  8  CL  &  P. 

518. 
Harcourt  v.  Pox,  1  Show.  506. 
The  King  v.  Cator,  4  Burr.  2026. 
Ex  parte  Caruthers^  9  East,  44. 
Paget  v.  Foley,  2  Bing.  N.C.  679;  s.e. 

5  Law  J.  Rep.  (n.s.)  C.P.  258. 
The  King  t.   the    Trueteee  of  North 

Leach  and  Witney  Roads,  5  B.  &  Ad. 

978. 
Bums  ▼.  Uarfer,  5  Bing.  429  ^  s.  c.  7 

Law  J.  Rep.  C.P.  161. 
GrUling  ▼.  Wood,  Cro.  BKz.  85. 
Noble  ▼.  DureU,  8  Tma  Rep.  271. 
Needier' s  case,  Hob.  227. 
BeckwHh*s  ease,  2  Rep.  57. 
Purman  t.  Bawyer,  Cro.  Elis.  668. 
Horton  v.  Beckman,  6  Term  Rep.  764. 

Evans  v. ,  2  Wils.  382. 

Hak*s  Analysis,  27,  36. 
Bae,  Abr,  *  Courts,'  D. 
3  Black,  Com,  80. 
Morris  ▼.  Ludlam,  2  H.  Bl.  362. 
Com,  Dig.  '  Abatement,'  H,  24. 
Kerry  v.  Bowyer,  Cro.  EHz.  186. 
Blacquiere  v.  Hawkins,  Doug.  365. 
Clark  V.  Le  Cren,  9  B.  &  C.  52;  s.  c. 

7  Law  J.  Rep.  K.B.  186. 

The  King  v.  the  Chamberlains  of  Wor- 
cester, 2  Ld.  Ken.  472. 

Jordan  v.  Cole,  I  H.  Bl.  582. 

Bulmer  v.  Marshall,  5  B.  &  Aid.  821. 

Wetter  v.  Rucker,  1  Brod.  &  Bing.  491. 

Holt  V,  Murray,  1  Sim.  485. 

Martin  v.  Marshal,  Hob.  68. 

The  Mayor  of  London  v.  Dormer,  Carey, 
60. 

Coke's  Institutes,  rot.  4,  p.  250. 

Laughton  v.  Taylor,  6  Mee.  &  Wels. 
695 ;  8.  c.  10  Law  J.  Rep.  (n.s.) 
Exch.  57. 

Braham  v.  Watkins,  16  Mee.  ft  Wels. 
77 ;  8.  c.  16  Law  J.  Rep.  (n.s.) 
Exch.  9. 

HoUingshed's  case,  4  Leon.  182. 
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Berwick  v.  Shanks^  3  Bing.  450  ;  s.  c. 

4  LvH  J.  Rep.  C.P.  152. 
Exp^rit  Kinning^  16  Law  J.  Rep.  (n.s.) 

aB.  357. 
CUMerbuck  v.  Hulls,  4  Dowl.  &  L.  P.O. 

80;  8.  c.  15  Law  J.  Rep.  (n.s.)  Q.B. 

310. 

Cur,  adv.  vulu 

Parke,  B.  now  (June  19)  delivered  the 
judgment  of  the  Coart.«— This  case   was 
aigtted  before  my  Brothers  Alderson,  Rolfe, 
Piatt,  and  Williams;  my  Brothers  Cresswell 
and  Coltman  were  here  during  part  of  the 
time,  but  gare  no  opinion.    A  writ  of  error 
has  been  brought  on  a  judgment  iot  the 
Crown,  on  a  demurrer  to  a  return  to  a  writ 
of  mandamus  to  adroit  W.  H.  Ashurst,  an 
auoraey  of  this  court,  an  attorney  of  the 
mayor's  court  in  the  city  of  London.     The 
question  before  tts  was,  whether  upon  the 
^ts  admitted  upon  the  demurrer  to  the 
return,  the    applicant,   Mr.  Ashurst,  was 
entitled  to  be  admitted,  by  virtue  of  the 
6  &  7  Vict.  c.  73.  s.  27,  an  attorney  of  the 
lord  mayor's  court,  and  whether  the  man- 
damus was  in  a  correct  form  if  he  was  so 
entitled.     The  Court  have  considered  the 
very  able  aigumenta  which  were  urged  on 
botik  sides,  and  I  believe  are  not  entirely 
agreed  in  the  view  taken  of  the  principal 
point  which  was  under  discussion,  that  is, 
whether  the  Court  of  Queen's  Bench  were 
right  or  not  in  the  opinion  they  formed  upon 
the  construction  of  this  act.     But  then  a 
further  question  arose,  whether  the  man* 
damus  in  its  present  form  is  sustainable, 
u)d  we  all  agree  that  it  is  not«    The  objec- 
tbn  to  it  is,  that  it  does  not  state  that  the 
lord  mayor's  oourt  is  an  inferior  court  of 
law,  but  only  an  inferior  court,  and  it  is 
only  to  inferior  courts  of  law  that  attornies 
of  the  superior  courts  of  law  are  entitled  to 
he  admitted.   The  mandamus  does  not  shew 
any  obligation  to  admit  to  this  court.    This 
objection  ia  £aal,  unless  the  return,  which 
admits  it  to  be  a  court  of  law,  Cures  the 
defect.     On  a  plea,  an  admission   of  that 
natnie  wonld  have  that  effect,  though  the 
plea  should  be  bad ;  but  it  was  argued,  that 
in  a  mandamus  the  judgment  is,  that  the 
return  be  quashed :  and  if  that  be  the  case, 
it  is  the  same  as  if  no  return  were  made. 
Hie  judgment  in  this  case  is,  however,  not 
that  the  return  ia  to  be  quashed,  but  that 


it  is  invalid  in  law;  but  a  peremptory 
mandamus  is  always  awarded,  and  that 
form  being  used  it  must  be  the  same  as 
the  one  originally  awarded,  otherwise  the 
defendant  would  have  a  right  to  make  a 
new  return  to  it.  The  peremptory  man- 
damus would,  therefore,  upon  fhe  face  of  it 
be  equally  bad,  and  derives  no  benefit  from 
the  admission  in  the  previous  return.  We 
think,  therefore,  no  peremptory  mandamus 
ought  to  go  in  the  present  form;  and, 
consequently,  the  judgment  of  the  Court 
of  Queen's  Bench  awarding  such  man- 
damus ought  to  be  reversed.  It  is  now 
perfectly  settled  law  that  after  the  return  to 
a  mandamus  objections  may  be  taken  to  the 
form  of  the  writ— TAe  King  v.  the  Margate 
Pier  Company  (1)  and  The  Queen  v.  Powell 
(2).  The  judgment  of  the  Court  of  Queen's 
Bench  must  be  reversed  upon  this  ground. 
This  matter  does  not  appear  to  have  been 
considered  in  the  Queen's  Bench  at  all. 


Judgment  reversed^ 


1848 
June  19 


».} 


THE  aUE£N    V,    THE   INHABIT- 
ANTS OF  CHATHAM. 


Poor  Lava — Pauper  Lunatic '^  Order  "^ 
Appeal^S  f  9  Vict,  c.  126. 

Bg  an  order  of  Justices,  the  settlement  of 
a  pauper  lunatic  was  adjudged  to  be  in  S, 
and  the  overseers  of  that  parish  were  thereby 
ordered  to  pay  to  the  treasurer  of  the  I^T. 
union,  within  which  the  parish  of  C  was 
included,  the  expenses  incurred  by  C  in  and 
about  the  examination,  conveyance,  mainte* 
nance,  ^c.  of  the  lunatic.     The  parish  of 
S,  appealed  against  this  order,  which  was 
thereupon  quashed  by  the  Sessions,  and  an 
order  made  that  the  parish  of  C.  should  pay 
to  the  parish  of  S,  the  costs  of  the  appeal : 
— Held,  that  the  Sessions  had  jurisdiction  to 
make  this  order  on  C,  as  that  parish  was 
substantially  the  respondent  in  the  appeal, 
and  that  the  payment  directed  to  be  made  to 
the  treasurer  of  the  union  by  the  prior  order 
was  merely  on  behalf  of  the  parish  of  C 

Held  also,  thai   the  order  of  Sessions 


(1)  3  n.  &  Aid.  220. 

(2)  1  Q.B.  Rep.  S52 ;  8.  c.  10  Law  J. 'Hep.  (n.s.) 
Q.B.  148. 
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9hewed  !a«.  ikerjaee  of  U^ that  4hei\p0ru^ 
directed  to  po^co^ts  moM  4i  fartf^to  ike-  appeal*. 


.  I   '• 


[J^QX  the  .vepprt  ^  ibe  above  cafe,  see. 
17  Law  J.  Rep*  (N.a»)  M.d  p.  IW.3 


'  <  ''■ 


'  ¥iil5  aUE«»r  «,  KENSlNCtON 
AND  ANOTHEH. 


.1W7. 

iF,el^.  4. 

1848. 

July  1. 

'HfMidaiinuB  ^-Ovdrseer  —  Certificate  of 
Householder's  OccupdHon  —  Sale  of  Seer 

Aet,9  ^  4  f^ict.  c.ei. 

.  I- 

uifi  overseer  is  not  cowpellahle  to  grani  a 
certificate  that  a  person  is  the  real  resident 
holder  and  occupier  c(f  a  house,  under  the 
ptiovisions  of  the  3  4'  4  Vict*  e,  61.  .,         • 

Zo  0-  mandamus  commanding  the  overseer 
to  give  such  certificate  to  T.  JSt  he  returned 
that  he  had  no  evidence  that  T,  H.  was  the 
real  resident  holder  and  occupier.^  c^nd  thai 
he  had  reason  to  believe  that  T^  H*  mas  not 
the  real  resident  holder ^  ^c«,  bpcat^  hp 
ujf^,  rated  jointly  faith  T*D*^  To  tbis,returf^ 
there  was  a  plea^that  when  the  periificaJte 
was  demanded,,  the  defendant  (the  overseer) 
vfell  kfiew.  that  T,  H.  was  .the  real  holder 
and  occupier^  The  jury  hating,  found  a. 
verdict  for  the  Crown: — Held,  on  motion, 
for  a  new  trial,  and  in  arrest  of  judgment, 
firsts  thai  the.  defendant  could  not  be  made 
responsible  on  the  facts  as  they  appeared  on 
the  pleadings,  .tf  he  judged,  wrong  but  hon-» 
estly  ;  secondly,  that,  at  all  even$s,  the 
judgment  ought  to  be  arrested  for  the  insuffi^ 
ciency  of  the  writ, 

MandaiDUA  tested  the  8th  of  May  1845« 
to  F.  Kensington  and  J.  Forster,  the  over- 
seers of  the  parish  of  St.  Andrew  Hubbard, 
io  the  <?ity  of  London,  reciting  that  T.  J.  S. 
Hamper,  for  some  time  past,  vis.  since  the 
month  of  September  1844,  had  been  and  still 
was  the  real  resident  holder  and  occupier  of 
a  dwelling-house,  situate  in  the  parish  of 
St.  Andrew  Hubbard  aforesaid,  in  the  said 
city  of  London,  being  No.  19,  Eastcheap, 
in  the  said  parish,  and  that  the  said  dwell* , 
iqgwhouse,  with  the  premises  occupied  by 
the  said  T.  Hamper  therewith,  whereof  the 
said  Thomas  Hamper,  during  all  the  time 
aforesaid,  hath  been  and  is  such  real  resident 


hqldef  a^d  oeo^f^ev  afi»foveiwd,  were  during 
all  the  time  af9re«aidt) mid  still  are  rated  to 
and  in  thenam^  of  tbe/9e}d.ThQ«iaB;Hamper 
in  ome  sum,  to  the  j;a4;e  for  theielief  of  the 
pooc  of  the  said  pimh,  on  a  v^nl  «r  Bfmntl 
value  of  40ll«  p^ .  A^nvifa .  •  Ti»e  •vriiv  iivex?ed, 
thai  F.  Kensiogilon  i^nd  Jv  Forster  bod  beea 
all  theti«ieafore9aidi9ndsti}l  wepe^oyevseei^ 
of  the  said  pairish ;  tbab  the  aaid  T#  Hamper 
had •  oftentimes  auiee .  he  became  -and  whilst 
he  was  such  real  resident  holder. and. occu- 
pier«  SfCi,  ^nd  whilst  the:  said  dwfUing- 
house  andfHfemisea.wer^  sp  mted  aa  afore" 
said,  demanded  of  tb^a  aad  ea<^  of  them, 
asaad  whikt  they  wtarei^ueh  orerafen,  ftc*, 
a  certi$catie.  in  writing  fram  one  of  th<!in, 
as  such  overseers,  oertifyiog  that  hoi  the  said 
Thomas  Hamper,  is  the  re^  resident  holder 
and  DCiHipi^r  of  the '  dveUing^-hoMse  and 
premises  aforesaid,  and  also  certifying. the 
true  feat,  or  annual  vi^lueat  ifhiah  the  said 
dwelling-'hoase,  with  tha  prefaifiea  occupied 
therewith,  israted  iaoaeiatii^  to  iha  poor's* 
raite,  according  ^  the  last)  siijm  or.sateiasde 
and  allowed  ia  th#  said  pamb  for  the  relief 
of  th^  poor]  apcordiag  to:  the.  fona  of  the 
s^tutjS»,r{^.,  in  order  »and  for  tb^'puipoid 
that  hp,  the  said  T.  Uaiaper»  migbt  apply 
far  and  pbtaia  a  iicente  to  a^l  beer  and 
cider  by  retail,  to  be  drank  and  coasamed 
on.  bia.sc^  ptfemisesy  aad  that  the  said  F. 
Kensington  aad  J»  iForater  bad  wholly 
refusfd  to  .give  each  csriiftcate.  •  The  vrit 
then,  camiaan4ed  thein  that  they  or  one  of 
them  should  gi.ve.  tp  the  said  T.li«nper  a 
c;^^cate  ia  9mting»  ^oertifyingi  ^c,»  aecoid- 
ing  to  the  foam  and^eifeatof  the  said  statute, 
or  shew  cause  to  the  contiary.     ^ 

Return  by  F.  Kensington,  (dOth  of  May 
1845,)  that  he  did  not  kaow,  aor  had  the 
within-named  T.,  Hamper,  or  any  other 
peiaon  at  any  time  furnished  hiaa  with  evi« 
denoe  that  the  said  T^  Hamper  ia  the  real 
resident  holder  and  oocapder  of  the  within- 
laenJaooed  dwelling-hoase  and<  pseanises, 
situate  at  No.  19,  Eastcheap,  in  the  parish 
of  St.  Andrew  Hubbairdi  in  the  city  of 
London,  and .  that  he  had  reaaon  to  bdieve 
that  the  said  T.  Hamper  is  not  *the  real 
resident  hol4pr<  and  occupier  of  the  said 
dwelUng'house  and  premises,  within  the 
true  int^t  and  meaning  of  tlie  within^men< 
tioned  statute,  for  that  in  and  hy  the  last 
rate -made  and  allowed  in  aad  for.  the  said 
parish  for  the  veliaf  of  the  poor  ibei^eof  the 
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said  d#d)iii^-hoiili^  aod  j^retAfses  ar6  iraUd 
to  and  in  tbe  nametf  of  one  Isaac  Day  and 
the  sadd  T.  Hamper,  and  not  in  the  name  of 
tb«  said  T.  Hamper  alone ;  that  the  words 
''j>iy,  earman,  19,  Bastcheap,"  are  con- 
spietously  placed  in  three  several  places  on 
ti»i>utttde  of  vha  dW6ning<-house ;  that  the 
Dime  of  the  said  T.  Hamper  does  not  appear 
on  tbe  said  dweUing^house,  wherefore,  &c. 

Return  by  T.  Foster,  ^^that  I  am  not  nor 
was  ion  die  8tfa  of  May  1845,  being  the 
teste  of  the  within  writ,  nor  have  I  at  any 
tine  from  tbe  teste  pf  the  said  writ  hitherto 
been  an  overseer  of  the  said  parish  of  St. 
Andrew  Hnbbard,  in  the  city  of  London, 
as  by  the  said  writ  is  supposed,  where-* 
fore  it  doea  not  appertain  to  me  to  give  to 
T.  Hamper  within  named  the  eerdBcate 
within  BseaitiDned,  as  by  the  said  writ  I  am 
eonmanded." 

Piea,  that  the  ssdd  F.  Kensington  did  at 
the  said  seweral  times  when  the  said  cer^ 
tifitiate  was  demanded  of  him  by  the  said 
T.  Hamper  as  in  the  said  writ  roentionedj 
well  kaow  and  was  furnished  with  snffieient 
evidcneci  to  wit,  by  tbe  said  T.  Hamper, 
that  he,  the  said  T.  Hamper,  was«dnring  all 
tbe  said  ciiKie  in  tbe  said  writ  in  that  behalf 
nMDtioaed  tbe  real  resident  holder  and 
occupier  of  the  said  dwelling-house  and 
premises,  situate,  Ste.  within  the  true  intent, 
&t. ,  undo  €i  forrnd,     I  ssue  thereon . 

At  the  trial,  before  Lord  Denman,  C.J., 
at  tbe  SittiKgs  in  London,  after  Michaelmas 
term,  1845,  it  appeared,  that  in  1843  one 
Isaae  Day  being  the  owner  of  the  premises 
in  qaesiiiMi,  demised  them  to  Hamper  at  a 
vearly  rent  of  701.  for  the  purpose  of  his 
establishing  a  beer-shop,  but  that  Certain 
baskets  ai^  other  property  belonging  to 
l>«yweti5  kept  in  one  of  the  rooms  over 
whieh  hia  name  was  painted,  and  he  had  also 
a  connthig^hotifie  on  tbe  premises,  of  which 
he  had  the  eitclttsive  use. 

It  wasohjeoted  that  it  ought  to  have  been 
proved  that  T.  Hamper  was  the  sole  resident 
owner  of  the  premises,  and  als6  that  the 
Aitote  did  not  make  it  imperative  on  the 
overseer  to  give  a  certificate. 

The  Lord  Chief  Justice  directed  the  jury, 
(bat  if  Hamp#r  who  paid  an  entire  rent  for 
the  presaises  had  a  bond  fide  intention  to 
occopy  them,  be  was  the  resident  owner 
within  the  meaning  of  the  statute,  and  that 
be  might  at  any  time  have  withdrawn  per^ 


mission  from  Day  to  occupy  a  part,  and  that  it 
was  not  necessary  that  the  person  applying 
for  a  certificate  should  be  the  occupier  of  the 
whole  house,  and  he  left  it  to  them  to  say, 
first,  whether  the  prosecutor  was  bond  fide 
the  owner  and  occupier  of  the  premises  at 
the  time  he  applied  for  the  certificate;  se- 
condly, whether  the  defendant  Kensington 
knew  it.  The  jury  having  returned  a  verdict 
for  the  Crown, 

fVhitehurstf  in  the  following  Hilary  term, 
obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  of  'misdirection,  or  to  arrest  the 
judgment  on  the  ground  of  the  insuflSciency 
of  the  writ,  or  for  judgment  for  the  defen* 
dant  Kensington  non  obstanie  veredicto. 

Coekburn  and  E,  James  shewed  cause. 
-^ First,  as  to  the  question  of  misdirection, 
which  goes  to  the  fact,  whether  or  not 
Hamper  was  the  real  resident  holder  and 
occupier  within  the  meaning  of  the  statute ; 
he  was  the  tenant  of  the  whole  premises 
and  paid  the  entire  rent.  If  a  burglary 
had  been  committed  on  the  premises,  the 
dwelling-house  must  have  been  laid  in 
the  indictment  as  the  dwelling-house  of 
Hamper,  as  the  permission  to  Day  to  occupy 
it  was  confined  to  the  daytime.  The  occu- 
pation of  Hamper  would  have  been  suffi- 
cient, even  if  the  act  of  parliament  had 
used  the  words  **  sole  occupier"  ;  but  it  is 
sufficient  if  his  occupation  is  such  as  would 
render  him  liable  for  use  and  occupation. 
Secondly,  the  overseer  is  compellable  by 
mandamus  to  grant  the  certificate.  There 
is  no  penalty  provided  by  the  statute  for 
refusing  to  grant  a  certificate  as  to  the 
holding  and  occupying,  though  by  the  4  8c 
5  Will.  4.  c.  85.  s.  8.  a  penalty  is  imposed 
on  persons  granting  or  making  use  of  any 
false  certificate ;  and  by  the  3  &  4  Vict.  c.  6 1 . 
8.  5(1),  an  overseer  refusing  to  certify  as  to 

(1)  3  &  4  Vict  c.  61.  8.  2.  enacts,  "That  every 
persion  who  shall  apply  to  be  licensed  to  retail  beer 
or  cider  shall  produce  to  the  proper  officer  of 
Excise  aathorized  to  grant  such  licences  a  certi- 
ficate in  writing  from  an  overseer  of  the  township, 
parish,  or  place  in  which  he  shall  reside,  certifying 
that  such  applicant  is  the  real  n»ident  holder  and 
occupier  of  the  said  house,  and  also  certifying  the 
true  rent  or  annual  value  at  which  such  house,  with 
the  premises  occupied  therewith,  is  -rated  in  one 
rating  to  the  poor-rates,  according  to  the  last  sum 
or  rate  made  and  allowed  in  such  township,  parish, 
or  place  for  the  relief  of  the  poor ;  and  every  such 
certificate  sihall  be  deposited  and  left  with  the  pro- 
per officer  of  Excise  by  whom  such  licence  shall  be 
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ihe  raHngt  suli^ets  the  oiiseneev  to  a(>enAlty. 
Lastly,  it  ia  contended  thai  the  iasue  raiaed 
is  immaterial,  as  the  plea  alleges  that  Ken- 
sington knew  that  Hamper  was  the  real 
resident  occupier  at  the  time  the  certificate 
was  applied  for,  whilst  the  return  states 
that « in  the  last  poor-^rate  he  was  rated 
jointly  with  Day,  and  assigns  that  as  a 
reason  for  the  defendant's  belief  that  Hamper 
was  not  the  real  resident  occupier ;  but  the 
plea  raises  the  true  question,  namely,  whe- 
ther when  the  defendant  refjjsed  the  certi** 
fioate  he  knew  that  Hamper  was  entitled  to 
itr^TheKing'^.  Round{2).  The  immaterial 
averment  was  put  on  the  record  by  the 
defendant  himself^  and  he  cannot  haye 
judgment  mm  obHanie  teredkU — Ramdv. 
f^ai^an{^).  The  overseer  is  not  to  be 
the  judge  whether  he  will  grant  a  ewtificate 
or  not. 

WhiUhurst  and  «/.  Hender$09^  oo9lra*-^ 
Day  let  all  but  one  room  to  Hamper,  and 
the  latter  could  not,  therefere,  be  called  the 
9eal  occupier  of  the  whole  house.  When 
the  olkjeet  as  well' as  the  nature  of  the  pro* 
visions  of  the  acts  i^egulatiag  the.\sale  of 
beer  ai^e  considered^  it  is  obvious  that  the 
person  applying  for  a  Iteeoce  should  hava 
the  exclusive  eoatroul  of  the  premises.  A 
oertifwate  was  fik^t  required  by  the  4^5, 
Will.  4.  c.  86^.  (which  was  passed  to  amead 
thf>  n  Geo.  4.  &  1  Will.  4.  c.  64.)  That 
act  pn>vided  that  a  person  applying  for  & 
licence  should  produce  the  eertificate  of  six 
inhabitants  as  to  his  character,  as  well  as 
the  certificate  of  the  overseer.     The  3  &  4 

granted ;  and  a  duplicate  thereof  shall  be  deposited 
and  left  with  the  clerk  of  the  peace  for  the  county, 
fiding,  or  dty  within  which  tuch  township,  parinh, 
or  pla«e  is  situate/' 

Sect  5.  enacts,  "  That  every  overseer  of  the  poor 
who  shall  refuse  to  grant  a  certificate  of  the  rating 
dr  assessment  of  any  rated  house  and  premises, 
when  demanded,  or  of  any  person  having  claimed 
to  be  rated  in  respect  of  any  nswly.erected  house 
not  yet  rated,  or  who  shall  falsely  certify  any  houae 
to  be  rated,  when  the  same  was  not  duly  rated  at 
the  time  of  the  making  and  allowance  of  the  last 
rate  made  and  allowed  for  the  relief  of  the  poor, 
and  every  overseer  or  other  person  who  shall  falsely 
certify  any  person  to  be  the  real  resident  holder 
and  occupier  of  any  house  contrary  to  the  fact,  or 
falsely  certify  the  rent  or  annual  value  at  which  any 
«lwelIing*bouse  and  premises  shall  now  or  will  be 
rated,  or  shall  grant  any  certificate  which  ohall  in 
any  other  respect  be  wilfully  false,  shall  forfeit  20/." 

(2)  4  Ad.  U  Bl.  139. 

(3)  1  (3iog.  N.O.  767 ;  s.c.  4  Law  J.  Rep.  (n.s.) 
C.P.  239. 


Victk  c*  61.  farther  provides  tliat  the  per* 
son  applying  for  a  licenoe  shall  be  the  real 
pocupier. 

[Lord  Dknman,  C.J. — I  put  it  to  the 
jury  to  say  whether  Hamper  was  substan* 
tially  the  oceupier,] 

[  WioHTMAN,  J*-*He  might  be  so,  though 
be  let  off  a  part.] 

Day  was  not  a  mere  lodger»  but  he  had 
reserved  to  himself  the  exclusive  occupation 
of  a  portion  of  the  premises.  If  Hamper 
is  .the  real  occupier  here,  he  would  be 
equally  so  though  Day  had  reserved  more 
than  half  of  the  rooms  iu  the  house.  Sol- 
diers might  be  billeted  over  the  whole  house, 
and.  it  might  be  viaibed  by  the. police  at  all 
hours*  Hamper  was  not  an  occupier  wiiHin 
the  Settlement  Acts —  The  King  v»  the  Inka- 
bitants  cf  TonbridgeiA),  The  King  v.  ike 
InhabiianU  of  SU  Niehohst  Roeke^ier  {&)% 
The  King  v.  tbelnkmbit^ts  qf  Si.  Nkhokt, 
Colchester  {(i).  The  issue  (gmnd  is  also 
immaterial;  the  defendant  tendered  an  issue, 
and  the  prosecutor,  if  W  objected  to  it, 
should  have  demurred;  but  if  he  did  not 
demur,  he  was  bovsid  to  tvaveirse  in  the 
terms  in. which  it  is  idleged*  It  would 
have  been  a  good  retwrnito  shew  that  at  the 
time  of  making  it  the  prosec«tor  was  not 
in  a  situation  to  apply  for  a  certificate  or  the 
overseer  to  grant  it-^jTAe  Khg  v»  Rwwd, 
The  Kiwg  y.  Pa^n  {7\  The  Qneeu  v. 
Hopkins  (8).  The  return  also  shews  good 
grounds  for  a  bdief  by.  the  overseer  that 
Hamper  was  not  the  oetupier  within  the 
meaning  of  the  statute.  If  what  he  states 
SB  trae-~-and  it  is  not  denied— he  would 
incur  a  penalty  under  sect,  5.  by  certifying, 
as  tlie  certificate  would,  in  his  belief,  be 
fiilse.  Besides,  there  being  a  gfood  return 
on  the  record,  which  is  neither  traversed  nor 
avoided,  the  defendant  is  entitled  to  judg- 
ment non  olntante  peredicU^-^The  Queen 
V.  ihe  Governors  qf  Darlington  School  (9). 
The  most  important  question,  and  which  is 

(4)  6  B.  &  C.  88. 

(6)  6B.&C  Ad.  219  i  a.  c  3  Law  J.  Rep.  (ns^) 
K.H.  45. 

(6)  2  Ad.  &  El.  599  ;  s.  c.  4  Law  J.  Rep.  (n.s.) 
M.C.  46. 

(7)  or  Ibid.  392;  a.  o.  7  Law  J.  Rep.  (nua.) 
M.C.  37. 

(8)  1  Q.B.  Rep.  161 ;  a.  c.  10  Uw  J.  Hep.  (s.s.) 
Q.B.  63. 

(0)  6  Tbid«  682;  a.  c.  14  Law  J.  Rep.  (x.a.) 
Q.B.  67. 
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nwd  hy  %he  imition  iti  arreBl  of  jtidgment, 
is,  wbether  ik^avetneen  ate  bound  to  eertiiy 
in  any  case.  The  granting  of  a  oertifleate 
is  matter  of  diseretion.  if  it  were  mali* 
ebiulj  witfabeld  peiliapa  an  action  woold 
lie,  but  the  Court  will  not  intorfere  by  man-i 
rhmns.  In  extra-parbchial  placet  two  in* 
h.ibilant  honseholders  are  Mnpbwered  %6 
crftify— *(s.  4.)  If  the  overseer  i»  com- 
pellable to  certify  in  this  case,  soeb  hotne^ 
holders  would  be  so  also. 

Cw,  adv,  vuk. 

The  judgment  of  the  Court  (11)  was 
subsequently  (July  1)  delivered  by — ■ 

Lord  Dbnm am,  C.J.*^Tkis  was  a  man* 
rlamos  to  two  overseers  of  the  parish  of  St. 
Andrew  Hubbard,  to  certify  thaft  the  pio« 
MCQtor  was  the  real  resident  oecupier  of  A 
house  within  hie  parish,  in  order  to  his  ob« 
tainisg  a  vktUBllev^s  licence.  The  return 
led  to  varieos  issues,  which  were  tried  al 
OuiUhall.  A  mle  for  a^  new  trial  has  been 
obtained  Sat  miadirection. 

At  the  trial  of  the  issues  that  grew  out  of 
tlw  return  of  Kensington,  stating  that  be  did 
not  knot^,  and  w»s  fumishtd  with  no  €rvi*« 
(]enc«,  that  if ampdr«  the  proaecntor,  was  the 
n*al  resident  holder  and  occupier  of  the  house 
in  qsestion,  and  that  he  had  reason  to  believe 
tKat  Hamper  was  not  the>real  resident  holder 
and  occupier  thereof,  within  the  tra&intenC 
and  mceniiig  of  the  statute,  for  that,  in  th^ 
poor-rate,  the  said  house  is  mted  in  the  joint 
names  of  one  Isaac  Day  and  Hampet^  and 
fur  that  the  words  **  Day,  carman,  19,'East«' 
fheap,"  are  conspicuously  placed  in  several 
pUees  on  the  outside  of  the  said  honse,  and 
the  name  of  **  Hamper"  does  not  appear  on 
the  said  bouse,  *'  wherefore  I  am  not  able  to 
give  the  certificate  vrithitt  mentioned,  as  in 
tbe  writ  1  am  commanded  ;**— -the  fects  here 
stated  were  pn^ed ;  and  further,  that  the 
prosecutor  had  let  off  part  of  his  hotiee  to 
Day,  who  had  the  entire  controul  of  that 
part,  and  carried  on  his  trade  there;  and 
then  tbe  counsel  fur  Kensington  eontended, 
that  Hamper  deoriy  was  not  the  real  resi*> 
dent  occupier  within  the  act,  which  requires 
the  victualler  to  have  the  exclusive  posses- 
sion of  bis  own  bouse  at  all  hours,  in  order 
to  gire  opportunity  for  the  exercise  of  the 

01)  fu>rd   Denman,  C.J.,  P&tteflon,  J.»  Cole- 
lidge,  J.  and  Wightinao,  J. 


povrer  df  visitation,  which  it  confers  cm  the 
pc^ice'and  magistrates.  Accordingly,  h^ 
comf>lained  of  misdirection  on  my  part,  in 
telling  the  jury  to  consider'  whether  the 
prosecutor  was  the  substantial  occu^^er 
under  tiie  eifcumstances  proved.  The  jury 
found  that  be  was  such  occupier. 

But,  supposing  that  ruling  and  the  verdict 
were  right,  there  was  an  issue  in  the  terms 
of  the  plea,  whether  the  defendant  knew 
the  prosecutor  to  be  the  true  resident  occu- 
pier of  the  house.  If  he  is  to  be  considered 
such  upon  the  facts  stated  upon  the  true 
construction  of  the  law,  it  does  not  follow 
that  tbe  defendant  believed  the  evidence  of 
those  &cts,  and  much  less  that  he  drew  that 
inference.  If  he  judged  wrong,  but  honestly, 
can  he  be  made  responsible,  as  knowing 
the  contrary  of  what  he  thought  ? 

These  observations,  joined  to  a  careful- 
examination  of  the  several  acts,  lead  us  to 
doubt  seriously  whether  the  overseer  is 
oompellable  to  certify.  The  licence  re* 
^ired  by  the  4  &  5  Will.  4.  o.  85.  is  not 
to  be  granted  to  any  person  without  the 
certrfteate  of  six  rated  inhabitants,  and  one 
overseer,  who  is  bolind  under  a  penalty 
to  certiiy  timt  those  six  are  rated,  if  such 
be  the  fact ;  but  the  statute  8  &  4  Vice 
c.  6^1,  deeming  it  advisable  to  amend  that 
htw,  provides  that  no  such  licence  shall  be 
granted  to  any  but  the  real  resident  occupier 
of  a  house,  paying  a  certain  rent,  and  pro« 
ditcing  the  certificate  of  an  overseer  of  tbe 
parish  that  he  is  the  real  resident  occupier 
of  his  house.  Now,  as  the  six  rated  inha- 
bitants had  clearly  an  option  to  grant  or 
withhold  their  certificate,  it  is  argued  that 
the  overseer  applied  to  was  intended  to  have 
the  like  discretion.  This  notion  is  strength- 
ened, by  observing,  that  whereas  the  former 
act  required  a  certificate  of  rating,  which 
must  be  known  officially  to  the  overseer, 
and  imposed  a  penalty  for  reAising  it,  the 
present  act  requires  a  certificate  of  fkcts 
which  the  overseer  has  no  special  means  of 
knowing,  and  no  means  of  compelling  wit-« 
nesses  to  attend  to  prove,  and  which  are,  in 
some  respects,  matter  of  opinion ;  and  he  is 
subject  to  no  penalty  for  refusing.  These 
considerations  have  induced  the  Court  to 
think  the  act  does  not  compel  the  overseer 
to  grant  the  certificate ;  and  if  so,  the  judg- 
ment ought  to  be  arrested  for  the  insuffi- 
ciency of  the  writ. 
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The  other  defendant  merely  returned  that 
he  was  not  in  office  at  the  time  of  the  date 
of  the  said  writ ;  and  that  return  does  not 
appear  to  have  been  further  noticed  in  the 
pleadings. 

Judgment  arretted* 


48.     ") 
M2.  j     ^^ 


QUEEN   V.    THE   INHABIT- 
ANTS OF  EAST  STONEHOUSE. 


1848 

May 
July 

Poor  Law  —  Examinations —  Caption  — 
Complaint — Removability  under  S  ^9  Vict, 
c.  66. 


The  caption  of  the  examinations  stated 
that  they  were  taken  on  oath  *'  upon  the 
complaint  of  the  churchwardens  and  over'- 
.seers  of  the  parish  of  A*': — Held^  insuf- 
ficient. 

The  wife  of  a  marine  had  resided  in 
parish  A.  from  February  1841  to  October 
1846,  when  she  became  chargeable.  At  this 
time  her  husband,  who  had  only  occasionally 
resided  with  her  during  the  above  period, 
had  been  absent  for  six  months  serving  at 
sea : — Qusere,  if  she  was  removable  under 
8  4-9  Fict,  c.  66. 

[For  the  report  of  the  above  case  see 
17  Law  J.  Rep.  (n.s.)  M.C.  p.  166.] 


1848 
July  12 


■..} 


In  re  chabot. 


Compensation-^  Batter  sea  Park — 9  ^10 
Vict,  c,  38. — Prohibition, 

Under  9  4-10  Vict,  c,  38.  (being  the  Act 
for  making  Battersea  Park)  the  Commis- 
sioners of  Woods  and  Forests  gave  notice  to 
C,  that  they  required  three  pieces  of  land, 
described  in  the  schedule  to  the  act  as  the 
property  and  in  the  occupation  of  C.  There 
being  a  dispute  as  to  the  amount  of  com' 
pensaiion,  the  commissioners,  under  sec- 
tion 23,  issued  their  warrant  for  summon- 
ing a  jury  to  ascertain  what  recompence 
should  be  made  to  C,  for  the  value  of  the 
lands,  ^c,  therein  mentioned  (describing 
them  fully  as  in  the  schedule),  and  of  the 
estate  and  interest  of  the  said  C,  therein* 
By  section  27.  the  jury  are  to  assess  the 
value  of  the  fee  simple,  and  then  to  apportion 


the  values  of  respective  interesis  therein;  and 
by  section  45.  persons  in  possession  are  to  be 
deemed  entitled  until  the  contrary  is  shewn. 
At  the  trial  the  claimant  called  several  wit* 
nesses  to  the  value  of  the  land,  who  assessed 
it  at  7,000/.  On  the  part  of  the  comrnu- 
sioners  no  witness  was  called ;  but  an  adverse 
right  to  part  of  the  land  in  question  was  set 
up,  as  existing  either  in  the  Crown  or  the 
city  of  London,  because  it  was  situated  be- 
tween high  and  low  water  marks  of  the  rifer 
Thames,  The  jury  were  directed  to  estimate 
not  simply  the  value  of  the  land  taken  and 
described  in  the  notice  and  warrant,  but  the 
value  of  the  land  and  of  the  claimant* s  estate 
and  interest  in  it  with  reference  to  the  question 
of  his  title  to  the  part  to  which  it  was  sug- 
gested he  was  not  entitled.  The  jury,  under 
these  circumstances,  gave  their  verdict  for 
7501,,  which  was  the  proved  value  of  the 
residue  only  of  the  land : — Held,  that  the 
duty  of  the  jury  was  only  to  estimate  the 
value  of  the  property  taken,  and  the  estate 
and  interest,  if  it  appeared  to  be  divided 
among  several  persons;  and  that  they  had  no 
power  to  decide  whether  the  title  was  in  the 
claimant ;  and  a  prohibition  to  restrain  the 
recording  of  the  verdict  was  granted. 

Montagu  Chambers  had,  in  a  former  term, 
obtained  a  rule,  calling  upon  the  sheriff 
of  Surrey  and  the  Commissioners  of  Her 
Majesty's  Woods  and  Forests  to  shew  cause 
why  a  writ  of  prohibition  should  not  issue 
to  restrain  them  from  entering  and  recording 
the  assessment  and  verdict  of  the  jury,  in 
the  matter  of  the  compensation  of  Charles 
Chabot,  for  three  pieces  of  land  taken  to 
form  Battersea  Park,  under  the  9  &  10  Vict, 
c.  38,  and  numbered  respectively  63,  64, 
and  78.  in  the  schedule  thereto,  and  the 
judgment  thereon,  and  from  further  proceed- 
ing for  the  purpose  of  using,  acting  upon, 
or  enforcing,  or  otherwise  making  available 
the  same  assessment,  verdict,  or  judgment. 

The  facts  upon  which  the  rule  was  founded 
were  as  follows: — In  1835  Mr.  Chabot 
purchased  from  Earl  Spencer  the  fee  simple 
of  the  pieces  of  land  in  question,  for  the 
sum  of  120/.  The  land  so  purchased  con- 
sisted of  2  acres  1  rood  38  perches,  abutting; 
on  the  Thames,  with  a  river  frontage  of  520 
feet,  and  of  a  strip  of  meadow  land,  running 
inland  from  the  other  land,  and  containing 
2  roods  12  perches.     Mr.  Chabot  had  been 
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from  that  Ijine  mlhe  oea^patSon  of  >«H  «hfe 
aid  land,  and  no. claim  had  beea  ever  madft 
thereto  by  aay  other  person.     On  the  part 
abuttiDg  on  tiie  river,   Mr.    Cbabot  had 
deposited  large  quantities  of  earth  and  imb* 
iusb  for  the  purpose  of  coovertifig  it  into  a 
vbarf.  In.  October  1M6  tha  GornxnissioBers 
of  Uei  Majesty's  Woods  and-  Forests  gave 
Mr.  Chabot  aotice  of  their  inteatioa  to  take 
for  the  purposes  of  the  ahovenmantioiied 
act  the  iaod    in    question,  and  required 
hia  to  state  the  partieulass  of  \the.  estate, 
fibare,  inteitest»  or  charge  which  he  elaicned 
to  be  entitled  to,  or  afulhoriated  to  receive 
satiiiactioA  lbr>  in  lespect.  of  the  said  land; 
Mr.  Cbaboty  aooor^^Iy,  «snt  in  a  claim 
of  a  gam  of  U}^^21.  for  hi9  land,  eon^n-^ 
iflg  3  aaea  1  (X  perchea^  atatipg  thaA  the  vbele 
vas  freehold  and  in  hia  own  possesaioii; 
TbecomoiiasiQiien- having  declined;  to  give 
the  fora  so  d4imed»  oB  the  9fd  oftNo^vem-« 
ber  lg47.iDade  Mr^  Cbfibot  the.  ofibr  of  a 
nominal  suiDi.^nd  on  Ihe><l6th  of  the  satae 
iDootb,inparsuanoe4)f.secdon  2d.  ofthe  aot^ 
ismed  tbeis  precept  to  the^ahetiff  oi  Sonceft 
directing  ,hUO  t«.  impftnael  »  jnty  .for  tibe 
pvpose  of  inquinug  inio  and  ascertaining 
vbatit  ieooiDpence..ahoidd  hemade  Aa^'Mr.' 
Cbabot  for  the  value  of  the  lands,  &c.  therein 
meatioQed^  a^d  of  ^  ^ta^  aitd.  ioterett  of 
tbe  said  C  |Chaboi.th6i«in,  that  jato  aayy> 
[dssczibiiig.ihe-paicela as  in  tibeschedule  ta 
the ack and  staling  tbemitQ  eontain  d^wiei 
and  10  pere]ies,and<as.all:iBi.the  oooupatiov 
of  tbe  daiiiK»itp]  and  .tot  ansess  the  som  o£ 
money  to  be  pud  to.  hiia  for  tbe  punhase 
of  sodi  lands,  &c.^or  of  suehhia  estate  and: 
iateiest  therein,  andalao  for  ianyinjury^or- 
duDaga  *  ifhataoever..  Ibat  might. affect  (the> 
said  C.  Chaboi,  cHr'which  J)e  might  sustain 
for  or  on  aeoo^nt  o£  the  tAing  of  such  lands, 
&t,  lor. the  pftrpoaeaoC  the  aet.-    Notice  of 
tbe  ioquig^  uras  duly  given  to  the.claimattti 
and  ^i^  Itl^  jHMue  tenna  BS>dioaa.in  the 
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At.lh%iJbsial,.hefi>ro  the  aasessor  to  the 
shoiff  mf  fj||iaxveQr«fthe  claimant  examined 
seveol  iyi|iiflpei|s  ^>  the  value  of  the  land, 
who  siyisjiijjit.atvario^agttms^Aom  7,117^ 
Qp«aid|».aj<9Q^  idajmant'a  purchase  from- 
^'^Mmsm  »#  93^  pif»vci  -vXhej Attop- 
pgy  fiT^WMit^^^j  agpeaased  pa.iflOttQsd  for 
^  Q9qmMR$*W%/Pi41edl  aoiwitnessea,  nor 
^  ^f§nfWS^\fi  disprove  >tfce.. value  as 
proved  Jy^dlfigliimiklit,  but  set  up  a  claim* 

xvii.-aB. 


In  theuportioBS  viumbet^d  Od.  and  64.  as 
belonging  to  tb6  Cro^Km,  and  contended  that 
the  soil  thereof  b^ng  -dvtuate' between  high 
and  low  mtter  mark,  belonged  either  to  the 
Crown  or  to  the  corporation  of  the*  city  of 
London,  and  not  to'  Mr.  Chabot,  and  refer- 
red to  the  preamble  of  the  act,  with  regard 
to  the  disputed  rights<xf  the  Crown  and  City, 
and  shewing  that  Mr.  Chabot  had  bought 
a  doubtful  title.  The  Recorder,  who  was 
also  of  counsel  for  the  commissioners,  eon- 
firmed  the  Attorney  Generars  lirgiinlent,  by 
stating,  from  his  own  knowledge,-  that  the 
cprporaUon  claimed  the  land  in  question 
as  part  of  the  soil  between  high  and  low 
water.  The  assessor  told  the  jury  that  there 
appeared  to  fahn  to  be  some  littJk  difficililty 
as  to  that  part  between  the  embankment 
and  the 'river,  and  that  when-  a  question 
tQraed  on  such  a  nice  pomt  he^egretted  that 
there  was  no  further  evidence ;  and  farther 
stated,  that  if  the  aasd  land  was  within  the 
high  water  mark,  the  claimant  had' no  right 
to  'Use  it  aS'  a  wharfs  The^  foreman  of 
the.  jury  thereupon  asked,  if  tbe  depositing 
of  the  soil  made  any  diAerence  in  point  of 
law,  tO' which  the  assessor  said,  I  think  not 
Thdx  pordott  of^  the  <*laiid  claimed  -  by^  ^e 
Attorney  General  for  the  CuoWn  or  the 
corporation  contained  2  acres  1  rood  10 
perches,  ixdiich  would  leave  as'  the  property 
of.  the  cli^mant  S  roods  only^  insKead  of 
3  acres  10  perches,  the  quantity  described 
in  the  precept  as  Chat  mr  which  the  jury 
were  to  assess  compensation.  iSo  notice 
had  been  given  to  the  claimant  thathis title 
to  the  whole  of  the  land  mentioned  in  the 
precept  would  be  questioned,  and  he  was 
consequently  unprepared  with  evidence  to 
meet  the  claim  made  by  the  Attorney 
General.  The  assessor  direieted  the  jury  to 
find  the  value  of  tbe  said  lands,  &c.,  and 
of  the  estate  and  interest  of  Mr.  Chabot 
therein,  and  the  jury  therefore  gave  a  verdkft 
for  7501.  only.  In  the  evidence  given  by 
the  clakaant  the  surveyor  had  eslamated  the 
piece  of  land  running  inland  from  the  dock 
at  thei^alueof  74SJ.  159.,  so  that  the  verdict 
waa  consistent  with^  the  jury  having  given 
coknpenaation  for  that  portion  only,  exclude 
ing' fronii  their  consideration- the  value  of 
the  piece  of  land  abutting  on  the  Thames. 
Immediately  on  the  verdict  being  pro- 
nounced, the  counsel  for  the  claimant  ob- 
jected that  1he  jury  ought  to  find  separately, 
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first,  the  value  of  the  lund  as  described  in 
the  precept ;  and  secandl^,  the  value  of  the 
claimant's  estate  and  interest  therein,  with 
which  the  assessor  refused  to  comply*  The 
assessor  was  then  requested  to  ask  th«  jury 
whether  they  had  considered  in  their  verdict 
that  the  Crown  had  any  interest  in  the  soil 
sa  claimed  as  part  of  the  Thames^  which  he 
also  refused  to  do. 

Sir  J,  Jervis  (AUomey  Oeneral)  and 
Wehby  shewed  cause  (l).-^First,  prohibit 
tion  will  not  lie  to  the  sherifl^  who  acts  merely 
ministerially  in  such  a  case  aa  this. 

[Pattbson,  J.  referred  to  section  B0» 
directing  the  verdict  to  be  recorded  by  the 
derk  of  the  peace.] 

Then  there  has  been  no  excess  of  juris- 
diction. All  the  proceedings  were  regular, 
and  the  question  was  properly  left  to  the 
jury.  It  would  produce  infinite  mischief 
if  every  disappointed  claimant  were  to  apply 
for  a  prohibition.  They  referred  to  Ccm. 
Dig*  *  Prohibition/  (A). 

Lush  {^Montagu  Chambers  was  with  him), 
in  support  of  the-  rule.— First,  prohibition 
will  lie,  as  the  sheriff  sits  in  a  judicial 
capacity.  Prohibxtions  have.b^en  issued  to 
Commissioners  of  Excise,  to  court»-raartial, 
to  Justices  at  petty  sessions,  if  they  have 
exceeded  their  jurisdiction. 

[Lord  Denman,  C.J. — Is  there  excess 
of  jurisdiction  here?] 

Yes ;  the  jury  are  to  inquire  what  is  the 
value  of  the  land,  or  if  the  claim  made  be 
for  less  than  the  fee,  what  is  the  value  of 
the  claimant's  interests  The  jury  have  no 
right  to  inquire  whether  the  claimant  can 
make  a  good  title.  The  warrant  to  the 
sheriff  is*  radically  defective. 

[WiGHTMAN,  J. — You  are  too  late  to 
raise  that  objection;  you  should  have  ap- 
plied on  the  issuing  of  the  wafrant.] 

Doe  d.  Hutchinson  v.  the  Manchester ^ 
Bury  and  Rossendale  Railway  Company  (2) 
is  directly  in  point.  Looking  to  this  act 
of  parliament,  the  presumption  is,  that  the 
claimant  being  in  possession  has  the  interest 
which  he  claimed.  The  onus  of  rebutting 
that  presumption  lies  on  the  commissioners. 
Here  the  verdict  of  the  jury  was  plainly 
founded  both  on  the  value  of  the  land  and  of 

(1)  May  9,  before  Lord  Denman,  C.J.,  Patteion, 
J.,  Wightman,  J.  and  Erie,  J. 

(2)14Mee.&\Veli.687;8.c.l5LawrJ.Rep.(N.s.) 
£xcb.  208. 


the  claimant's  inter^t  thi9rein«  The;  pfm- 
raissioners  arei  estopped  from  s^kyiug  tba$ 
this  is  Crown  land,  as  they  treat  with  the 
claimant  for  the  puwhase  of  it,  and  describe 
it  ifi  their  notice  as  being,  hjs.  The  Quee% 
V*  the  Sheffield  and  Mai^chesler  Railway 
Company  {9)  decidi^a  that  tbia  .Court  will 
iittetfere  t<k  stay^the  eotry  of  the  verdicL  , 

[WiaHTMAVy  J, — ^Is  a  cm-Oorari  taken 
awi^  by  this  act?] 

On  moviikg  for  the  role  the  Court  inti- 
mated that  a  certiorari  was  not  the  proper 
coarse.  Besides,  that  could  poly  issue  for 
a  defeet  apparent  on  th^  feioe  of  the  pro* 
ceedings,  which  does  not  exist  here* 

[  The  Attorney  General  referred  to  The 
Queen  v.  Bokon{4\  as  shewing  that  alH- 
davits.  might  be  used  to  shew  want  of  juris- 
diction.] 

[Patteson,  J. — ^That  only  applies  to  a 
total  want  of  jurisdiction.  Here  there  is 
a  general  jurisdiction  over  the  subject;  the 
complaint  is,  that  the  jurisdiction  is  ex- 
ceeded.] 

Cur,  adv*  vndu 

The  judgment  was  now  delfrered^by — 

.  Lord  Dehman,  CJ.^— The  Commission- 
ers ol  Woods  and  Forests  having  required 
certain  property  of  Mr.  Charles  Chabat, 
for  Batteraea  Park,  which  they  are  em- 
powered by  act  of  parliament  to  form,  and 
having  disagreed  with  him  as  to  the  amouot 
of  his  compensation^  issued  their  warrapt 
for  summoning  a  jury  before  a  sheriff,  to 
determine  its  visIu^p  The  property  consisted 
of  three  pieces  of  landg  oambered  Ii3'|  64, 
and  78.  in  the  schedule  to  the  act,  and 
there  described  as  th^  prop^ty  ai^d  in  the 
occupation  of  Mr.  Cbarke  Chabot«  The 
claim  waa  £6t  tjie  same,  thrfe  pfrc^lv^ith 
their  several  dimensional  the  wf^rrant  sum- 
moned the  jury  "to  ascertain  what  recom- 
^nee  and  satisfiiction.  shall  be  loade  to 
Charles  Chabot  £ot  the  value  of  the  lands, 
tenements  and  hereditaments  hereiaafler 
mentioned,  and  of  the  estate  and  interest 
of  the  said  Charles  Chabot  therein;"  nnd 
then  fully  described  the  three  parcels  sche- 
duled. The  notice  of  trial  used  tba  same 
language*  which  must  also  be  pvesumed 

(S)  U  Ad.  &  El.  194i  8.  e.  9  Law  J.  Rep.  (k.s.) 
Q.B.  IS. 

(4)  1  Q.B.  Rep.  ^6;  t.c.  10  Law  i.  Ilep.(ii.a.) 
M.C.  49. 
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to  bave  formed  part  of  the  oath  of  the  jniy. 
IVckimant  called  numerouB  'witneates  to 
the  THloe  of  his  land,  none  of  whom  rated 
it  lower  than  7,8002.  On  the  part  of  the 
commisakmera  no  witneaa  was  called,  and 
the  JQTf  found  a  verdict  for  7502.  -  The 
matter  is  'hronght  before  this  Conrt  on  a 
complaint  that  the  jury  were  directed  to 
estimate,  not  the  valite  of  the  land  taken 
and  described,  but  the  value  of  the  land, 
and  of  the  eltttmanfs  estate  and  interM  in 
it,  with  an  intimation  that  he  was  not)  or 
might  not  be  entitled  to  the  fee  simple  or  to 
the  land  itself,  because,  bdng  land  between 
high  and  low  water  marks,  it  belonged 
either  to  the  Crown  by  virtue  of  its  prero- 
gative, or  to  the  city  of  London,  as  consei^- 
▼ators  of  the  River  Thames  in  that  part : 
and  those  parties  were  said  to  be  contending 
in  Chancery  for  the  land  so  situated,  com- 
prehending, ebough  not  specifying  Nos.  68. 
and  64.  The  jury  having  been  pressed  by 
this  argument,  pronduneed  the  verdict, 
'*  Under  all  the  circumstances  of  the  case, 
we  find  our  verdict  for  750/."  The  circum- 
stances thus  alluded  to  were  the  doubts 
whether  the  claimant  could  make  a  perfect 
title  to  the  property.  The  claimant's  coun- 
sel repeatedly  urged  the  learned  assessor  to 
ask,  whether  they  awarded  the  full  value  of 
the  property  as  belonging  to  him,  but  it 
was  not  thought  right  to  permit  them, 
thongh  willing,  to  answer  that  question. 
The  assessor  appears  to  have  thought  he 
was  bound  to  direct  the  verdieC  to  be  given 
conjomtly  for  the  value  of  the  tenements 
and  the  claimant's  estate  and  interest,  or 
Talher  for  that  value  reduced  by  so  much 
estate  and  nitetest  as  any  other  person  pos- 
sessed adverse  to  the  clcdmant. 

Now,  ihey  had  no  materials  for  making 
that  reduction,  or  deciding  whether  the 
Crown  or  the  city  had  the  whole  estate  and 
interest  in  the  premises,  or  none  at -all. 
Tbey  must  have  made  a  rough  guess  at  the 
depredation  that  any  doubt  thrown  on  the 
title  might  produce.  Bui  the  duty  of  the 
jary  was  to  estimate  the  value  of  the  pro- 
perty taken,  and  the  estate  and  interest  as 
it  appears  to  be  divided  among  several 
persons,  the  person  in  possession  being 
deemed  entitled  to  the  whole  interest  until 
the  contrary  be  shewn  (sec.  45),  and  the 
case  of  doubtful  titles  being  provided  for 


(see.  44,)  quite  independently  of  the  jury*s 
assessment.  Perhaps  the  commissioner^ 
are  estopped  from  den3ring  Charles  Chabot's 
ownership  after  their  own  act  had  affirmed 
it,  and  the  title  by  purchase  from  Lord 
Spencer  was  fully  proved,  suhject  only  to 
the  question,  whether  there  was  not  else-* 
where  a  title  paramount  either  in  the  Crown 
or  the  City.  The  jury,  therefore,  have  manl^ 
festly  taken  into  their  account  of  compen- 
sation the  estate  and  interest  of  Charles 
Chabot  in  the  property  in  some  sense  in- 
consistent with  a  valuation  of  the  three 
parcels  of  land  which  alone  they  were  sworn 
to  make ;  and  as  their  verdict  is  to  be  re- 
corded and  deposited  with  the  clerk  of  the 
peace  (see.  80),  and  is  made  final,  binding 
and  conclusive  (sec.  23),  tiie  claimant  is 
well  warranted  in  asking  for  our  writ  of 
prohibition  against  those  further  proceedings 
which  would  have  the  efifect  of  binding  his 
interests  for  ever. 

Prohibition  granted^ 


1848.        f     TH£  aU£BN  V.  THE  INHABIT- 

May  5 ;    >       ants  op  8T.  Thomas,  new 

July  12.   J  SARUM. 

Poor-Law — Order  of  Removal — Exami' 
nations —  Caption —  Complaint, 

The  cttftion  of  an  examination  stated  thai 
the  exandnatioH  was  taken  **  touehing  t^e 
legal  settlement'*  of  the  pauper  (not  stating 
any  complaint) : — Heldf  insMffisient. 

[For  the  report  of  the  above  case  see 
17  Law  J.  Rep.  (n.s.)  M.C.  p.  164.] 


1847.     ^ 
Dec.  6 ;    f 

1848        A       THAME  V.  BOAST. 

July  12.  3 

Pleading — Payment — Satisfaction  of  Debt 
and  Costs. 

Where  after  action  brottght  the  debt  is 
paid  and  accepted  in  satisfaction^  and  costs 
are  offered  but  refused^  the  damage  is  merely 
nominal  independently  of  the  costs ^  and  the 
plaintiff  therefore  cannot  proceed  for  the 
costs. 
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To  an  action  on  a  cheque  for  251.  there 
was  a  plea  of  payment  0/6OI.,  after  action 
brought f  in  satisfaction  nfthe  debt,  damages^ 
and  costs.  It  was  proved  that  after  action 
brought  the  defendant  paid  the  amount  of  the 
cheque,  and  offered  to  pay  any  costs,  which 
offer  the  plaintiff  refused,  saying  that  he 
would  pay  them  himself  i-^Held,  that  the 
defendant  was  entitled  to  a  verdict  on  the 
plea. 

Assumpsit  on  a  banker's  cheque  for  2bl,, 
dated  the  25th  of  June  1845,  payable  to 
bearer,  drawn  by  the  defendant. 

Plea — that  the  defendant,  after  the  com* 

.mencement  of  the  suit,  paid  the  plaintiff, 

and  the  plaintiff  accepted  a  large  sum,  to 

wit,  60^.  in  satisfaction  of  the  promise  and 

damages,  and  of  the  costs  then  incurred. 

Replication,  traversing  payment  and  ac- 
ceptance. 

It  appeared  at  the  trial,  before  Lord 
Denman,  C.J.,  at  the  Sittings  in  London 
after  Michaelmas  term,  1846,  that  the  cheque 
having  been  dishonoured,  a  writ  was  issued 
on  the  28th  of  June  at  the  suit  of  the  plain- 
tiff, and  that  the  defendant  being  ignorant 
of  that  fact,  afterwards  called  on  him  and 
paid  the  25/.  and  offered  him  II,  to  pay 
any  expenses.  This  the  plaintiff  refused, 
saying  that  whatever  the  expenses  were,  he 
would  settle  them  himself.  The  jury,  under 
the  learned  Judge's  direction,  returned  a 
verdict  for  the  defendant ;  leave  being  re- 
served for  the  plaintiff  to  move  to  enter  a 
verdict  for  nominal  damages.  A  rule  ami 
having  been  obtained  accordingly,  or  for  a 
new  trial, 

Luah  shewed  cause  (Dec.  6,  1847). — The 
real  question  is,  whether  it  is  not  competent 
to  a  plaintiff,  after  action  brought,  to  forego 
the  costs ;  and  whether  he  is  not  bound  by  an 
agreemen  t  to  do  so.  This  is  not  like  an  agree- 
ment  to  pay  a  less  sum  in  satisfaction  of  a 
larger,  which  might  be  perhaps  contended 
to  be  void — Cumber  v.  Wane{\),  At  the 
time  the  25/.  was  paid,  neither  party  was 
aware  of  the  amount  of  the  costs ;  and  the 
money  was  intended  to  be  paid,  to  avoid 
dispute.     In  Sibree  v.  Tripp  (2),  the  law 

(1)  1  Stra.  426. 

(2)  15  Mee.  &  Welt.  23;  s.  c.  15  Uw  J.  Rep. 
(M.S.)  Eicb.  318. 


laid  down  in  Cumber  v.  Wane  was  much 
considered. .  That  law  is  not  to  be  extended 
to  the  case  of  a  claim  for  nominal  damages 
after  payment  of  the  full  amount  of  the 
actual  debt — Beaumont  v.  Greathead{Z\ 
Horner  v.  Denham  (4). 

[Pattesom,  J, — On  the  £Eice  of  the  plead- 
ings it  would  appear  that  more  has  been 
paid  than  was  due.] 

Yes :  the  plaintiff  does  not  seek  to  enter 
judgment  non  obstante  veredieto.  In  WU* 
kinson  v.  Byers  (5)  it  was  held  that  a  cross 
action  might  be  maintained  on  an  agreement 
to  take  a  fixed  sum,  and  give  up  the  costs 
after  action  brought  for  an  unliquidated 
demand.  And  an  agreement  to  take  a 
specified  sum  when  the  result  of  a  suit  k 
doubtful,  is  a  good  consideration  for  a  pro- 
mise to  pay  that  sum — Longridge  v.  Dor- 
ville{6). 

Simons,  contra.  —  First,  the  plea  was 
not  proved,  as  the  25/.  was  not  paid 
in  satisfaction  of  the  debt,  damages,  and 
costs.  Nothing  was  said  about  the  costs  at 
the  time  of  the  payment.  Secondly,  the 
agreement,  if  it  had  been  proved,  would  not 
have  been  binding.  This  was  not  a  case  of 
liquidated  damages,  but  a  debt  certain,  and 
there  was  no  consideration,  as  in  Wilkinson 
v.  Byers,  for  giving  up  the  costs.  The 
plaintiff  is  entitled  to  a  verdict  for  nominal 
damages — Down  v.  Hatcher  {7),  Wright  v. 
jlcres  (8).  (He  then  offered  to  enter  a  stet 
processus,  on  which  the  Court  suspended 
their  judgment.) 

Cur,  adv.  vii/f. 

Lord  Dbnman,  C.J.  subsequently  (July 
12)  delivered  the  judgment  of  Uie  Court(9). 
—This  was  an  action  upon  a  cheque  for  25/. 
Plea,  payment  of  60/.  in  satisfiiction  of  debt, 
damages,  and  costs,  after  action  brought. 
It  appeared  by  the  evidence  that  the  defen- 
dant, after  the  action  was  commenced,  paid 

(8)  2  C.B.R6p.404;  t.c.  15  Law  J.  Rep.(K.t.) 
C.F.  130. 

(4)  AnU,  p.  29. 

(5)  1  Ad.  &  £1.  106;  a.  c.  3  Uw  J.  Rep.  {vji.) 
K.B.  144. 

(6)  5  B.  &  Aid.  117. 

(7)  10  Ad.  Ac  £1.  121 ;  s.  c.  8  Uw  J.  Rep.  (n.s.  ) 
Q.B.  190. 

(8)  6  Ibid.  726 ;  i .  c.    6    Law  J.   Rep.  (M.s.) 
K.B.  181. 

(9)  Lord   Denman,  C.J.,   Patteson,  J.,  Wight. 
man,  J.  and  Erie,  J. 
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the  debt,  25/.,  and  offered  1/.  for  any  ex- 
penses, which  the  plaintiff  refused,  saying 
tiiat  he  would  pay  the  expenses  himself. 
The  jury  found  a  verdict  for  the  defendant, 
liberty  being  reserved  for  the  plaintiff  to 
move  to  enter  a  verdict  for  him,  with  nominal 
damages,  if  the  Court  should  be  of  opinion 
d»t,  notwithstanding  the  acceptance  by  the 
plaintiff  of  251,  in  satis&ction  of  the  debt, 
damages,  and  costs,  he  was  entitled  to  the 
verdict  upon  the  pleadings. 

We  are  of  opinion  that  the  verdict  is  right, 
and  that  the  plea  was  substantially  proved. 
The  debt  was  paid  and  accepted,  and  the 
damage  was  merely  nominal,independently  of 
the  costs.  The  case  of  Beaumont  v.  Greathead 
is  an  authority  to  shew  that  after  acceptance 
of  the  debt  in  satisfaction,  the  plaintiff  can- 
not proceed  for  nominal  damages ;  and,  as 
he  would  not  be  entitled  to  proceed  for 
eosts  only,  independently  of  some  damage, 
we  think  that  the  verdict  for  the  defendant 
is  sastainable,  and  that  the  rule  nrast  be 
discharged. 

Rule  discharged. 


1848.      f  ™f 

^"^y  ^2- 1   PC 


1848         r^™*    QUEEN   ».    THE   INHABIT- 
Jul     12      1        ^^'^  ^^  ^'  MABY,  WHITE- 
y        *     (^       CHAPEL. 

Poor  Law — Order  of  Removal — Irre- 
novahility—d  ^  10  Vict.  c.  ^Q.  s.  2. — 
Widow — Appeal. 

By  9  /^  10  Viet.  c.  66.  8.  2.  no  woman 
residing  in  any  parish  with  her  husband  at 
the  time  of  his  death  shall  be  removed^  nor 
'^httU  any  warrani  be  granted  for  her  rC" 
^nwdfor  twelve  calendar  months  next  after 
^  deaths  if  she  so  long  continue  a  widow : — 
Held^that  this  provision  renders  irremovable 
windows  whose  husbands  died  before  the  pass- 
ing of  the  act. 

The  order  of  removal  was  made  prior  to^ 
htu  the  pauper  was  removed  subsequent  to, 
the  9  4.  10  Vict.  c.  66  :^Held,  that  irre- 
movability  under  that  statute  was  a  good 
ground  of  appeal  against  the  order. 

[For  the  report  of  the  above  case  see 
17  Law  J.  Rep.  (n.s.)  M.C.  p.  172.] 
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QUEEN   V.    THE    COMMIS- 
SIONERS     OF     WOODS      AND 

FORESTS,  {In  re  budge). 

Mandamus —  Crown —  Commissioners  of 
Woods  and  Forests — Notice  to  take  Lands 
— Compensation — 9  ^  10  Vict.  c.  38. 

By  the  9  <^  10  Vict.  c.  38.  the  Commis- 
sioners of  Woods  and  Forests  are  authorized 
to  treat  for  and  purchase  lands  for  the  purpose 
of  forming  Battersea  Park.  Where  notice  of 
their  intention  to  take  lands  had  been  given , 
but  there  had  been  no  actual  taking^ — Held, 
that  a  mandamus  would  lie  to  compel  the 
Commissioners  to  issue  their  warrant  to  the 
sheriff  to  summon  a  jury  to  assess  compensa- 
tion. « 

The  fact  of  the  Commissioners  having  no 
funds  is  matter  of  return  to  the  mandamus. 

This  was  a  rule,  which  had  been  obtained, 
calling  upon  the  Commissioners  of  Her 
Majesty's  Woods  and  Forests  to  shew  cause 
why  a  mandamus  should  not  issue  directed 
to  them,  commanding  them  to  issue  their 
warrant  to  the  sheriff  of  Surrey  for  the 
purpose  of  summoning  a  jury  to  assess  com- 
pensation to  Mr.  Budge,  under  the  9  &  10 
Vict.  c.  38,  for  land  required  by  the  Com- 
missioners for  the  purpose  of  forming  Bat- 
tersea Park.  The  affidavits  on  which  the 
rule  was  founded  were  not  material  to  the 
only  point  on  which  a  decision  was  given. 

Sir  J.  Jervis  (Attorney  General)  and 
Welsby  shewed  cause  (1).«^A  mandamus 
will  not  lie  to  the  Crown,  as  must  he  the 
case  if  this  rule  be  made  absolute.  In 
the  case  of  Carmichael  Smith — The  Queen 
V.  the  Lords  of  the  Treasury  (2),  there 
was  a  specific  appropriation  of  money, 
which  does  not  occur  here.  A  mandamus 
has  been  refused  in  the  case  of  a  copyholder 
of  a  royal  manor  applying  for  admission, 
though  he  had  an  inchoate  right  of  property, 
and  the  manor  was  vested  in  the  Com- 
missioners of  Woods  and  Forests,  and  not 
immediately  in  the  Sovereign — The  Queen 
V.  the  Steward  of  the  Manor  of  Richmond  (3). 
But,  secondly,  a  mandamus  to  assess  com- 

(1)  June  18,  before  Lord  Denman,  C.J.,  Patte- 
BOD,  J.,  Coleridge,  J.,  and  Wightman,  J. 

(2)  4  Ad.  &  £1.  286 ;  8.0.  6  Law  J.  Rep.  (m.8.) 
K.B.  20. 

(3)  1  Q.B.  Rep.  352 ;  s.  c.  10  Law  J.  Rep.  (n.b.) 
Q.B.  148. 
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pensatiqn  will  only  He  where  a  bill  for  spe- 
cific performance  could  be  sustained  in  case 
the  value  were  agreed  upon—-  The  Queen  v, 
the  Eastern  Counties  Railway  Company  (4), 
By  this  act  the  Commissioners  have  fivp 
years  within  which  they  may  take  this  land, 
and  there  is  nothing  to  shew  that  they  will 
not  do  all  that  ia  required  within  that  time. 
Section  15.  requires  them  to  give  six  months' 
notice  of  their  intention  to  take  lands,  and 
they  have  never  taken  possession. 

[jCoLERiDGE,  Jl — ^That  cannot  prevent  a 
mandamus  issuing  to  them  after  the  six 
months.] 

Sir  F.  Thesiffer,  in  support  of  the  rul©r — 
If  a  mandamus  does  hot  lie  in  such  a  case 
as  £Le  present,  the  only  remedy  will  be  by 
monstrans  de  droity  or  a  petition  of  right,  to 
which  the  Court  will  be  reluctant  to  drive  a 
party.  Hiis  is  a  duty  cast  on  the  Coromisr 
sionera  by  the  statute,  which  Contemplates 
suits  being  brought  against  them.  Then^ 
assuming  that  the  writ  is  not  objectionable 
on  this  ground,  it-  will  lie,  as  the  effect  of 
the  notice  and  subsequent  proceedings  is 
to  create  a  contract  in  equity  between  the 
owner  and  the  Commissioners,  who  are  by 
section  19.  authorized  to  treat  for  the  pur- 
chase of  lands.  On  this  ground,  therefore^ 
the  mandamus  will  lie — The  King  v,  the 
Hungerford  Market  Company  {p\  Doo  v. 
the  London  and  Croydon  Railway  Company 
(6),  Stone  v.  the  Commercial  Railway  Com^ 
pany  (7),  and  it  is  immaterial,  so  far  as  the 
right  to  the  writ  is  concerned,  whether  the 
Commissioners  hate  Ainds  or  not. 

Ctir,  oio.  vuU. 

The  judgment  of  the  Court  was  now  deli* 
vered  by— 

Lord  I)bnman,  C.J.— tn  this  case  cause 
was  shewn  against  a  mandamus  to  issue  a 
warrant  for  assessing  compensation  under  the 
9  &  10  Vict.  c.  38.  for  land,  which  being  in 
their  schedule,  the  Commissioners  of  Woods 
and  Forests  have  given  notice  to  take  towards 
forming  Battersea  Park,  that  this  writ  lies 
not :  first,  because  it  would  be  directly  ad- 

(4)  10  A4i  &  £1. 531 ;  a.  c.  8  Law  J.  Hep.  (m.8.) 
Q.b.S40.  .    ir.         * 

(5>  4  B.«r  Ad.  '«K7i  •:«.  SUm  J.  Rtop*  VkM 
K.B.  50. 

(6)  1  Rail.  Cas.  257. 

(7)  Ibid:  375  ;  s.c.  4  Myl.  Ac  Cr.  122. 


dressed  to  Her  Majesty,  and  could  fiot  be 
enforced.  But  we  think  that  tlis  is  o^er- 
wise,  and  that  the  Commissioner  are  public 
officers  invested  with  public  duties,  which 
tn^  af&ot  the  ligbto  of  pn9d^4>eKpi^8;«^ut 
not  witliottt  naking  juH  compenB»tiQii  to 
them,  which  It  desoibea-tbe  pro|>er  means 
of  enforcing.  The  Queen  v.  the  Steward  of 
Richmond  manor  was  quoted.  In  that  case 
it  was  objected  that  the  Queen  was  tkot  lady 
of  the  manor,  which  vested  in  the  Conmis^ 
sioners  of  Woods  and  Forests;  ahd  we  tliought 
it  was  so  vested  only  for  the  pufposie?  of 
management,the|>roperty  being  still  in  Her 
Majesty,  ana  that,  consequeritlr,  the  ierft 
would  have  been  addressed  to  wr  ihdiri- 
dtiall^,  which  could  not  be.  ;  The  ^ctmd 
objection,  that  the  Cotnmissiohei^  hsidnot 
actually  taken  possession  <of  the  prosecutor's 
land,  but  had  done  no  more  ttuiu  'Serve  hint 
with  a  notice  of  intention  soto'do,  we  think 
untenable,  having  often  held,  agreeabfy  to 
the  justice  of  the  case,  thatthis^noti^e;  which 
prevents  the  dwner  from  doing  what  he 
pleases  with  his  own  land,  is  equivalent  to 
an  Actual  taking,  and  entitles  hiih  to  com- 
|)ensat]on. 

The  other  matters  urged  against  the  rule 
are  to  be  returned  to  the  mandamus  If  avail- 
able. The  rule  Is  for  a  mandamus  to  take 
steps  for  assessing  the  amount  of  compen- 
sation, not  to  pay  it. ' 

Rule  absolute* 


1348 
May  4 
July  12 


THB  UUlSEtf  0*  6Q)LLINeWOOD 
AffB  AMOTHEE. 


poor-Law — Bastardy — Order  of  Main" 
tenance — Married  Woman. 

Under  the*7  4^6  Vict.  c.  101 .  andihe  8  ij-  9 
Vict.  c.  10,  an  order  of  tnatntenanCe  may  be 
made  on  the  putatitis  father  of  the  bastard 
child  of  a  married  woman,  though  those 
statutes  in  their  language  only  apply  to  single 


women. 


J 


[For  the  report  ot  the  above  case,  see 
17  Law  J.  Rep.  (K.s.)  M'.C.  p.  1*8.] 
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f IN  THE  EXCHEQUEIf ,  CHyiMBER.'] 

Jane  15;  >     whitakk{i  v.  ^ai^rold. 
Dec.  3.    } 

Pk&Uli^ — Covenant  funning  jtritk  Land 
ntnl  Bfitf  Rekasi^-^Datii  itndera  FidelieeL 

I 

A  declariUion  in  covenant  for  rent  set  oul 
an  mdeniure  of  the  year  1820,  hy  which^ 
after  thereeilal  (^  a  mortgage  deed  o/ 1818, 
amiaining  an  assignment  bg  Y»  of  certain 
premises  to  /•  E.  S^  for  the  residue  of  a, 
term  qf  5,000  gears^  sul^ect  to  redemption 
Ai  pagment  bg  Y.  to  J.  E.  S.  o/ 1,2002., 
with  intercity  /.  E,  S^  demised  the  prevfiises 
to  IL  L.  for  a  term  at.  the  request  of  F,  he^ 
the  taid  R.  £•  covenanting  for  himself,  his 
suigus,  ^c.|  to  nag  the  rent  during  the  term 
demised^  and  the  continuance  of  the  recited 
mortgage  to  /.  £.  S,  and  after  pagment  and 
tatitfaction  of  the  mortgage  to  Y,  his  exe- 
cutors^ ^c.  It  woA  then  stated  that  in  182 1 
J.  E,  S.  assigned  to  G.  H.  S^  sut^ect  to 
a  L's  lease ;  and  that  G,  H,  S,  assigned 
one  moietg  to  the  plaintiff  on  the  15M  qf 
J  December  1843,  and  the  other  on  the  \^th 
of  Fehruarg  1835 ;  that  R.  L's  term  be- 
ceme  vested  in  the  defendant,  and  that  after 
the  defendant  became  possessed  of  the  residue 
bfiuck  term  (to  wit),  on  the  2oth  of  March 
1844,  two  gears*  rent  became  in  arrear  to 
the  plaintiff. 

Plea,  that  before  the  rent  became  due 
J,  E,  S,  was  paid  and  satisfied  the  prin^ 
cipal  and  interest  due  on  the  mortgage  out  of 
monies  arising  from  the  sale  of  part  of  the 
premises ;  and  that  J,  E*  JSf.  kg  indenture 
oeknowledged  the  pagment  out  of  such  monies, 
ond  released  Y.  from  all  claimff  ^e,  :'*^0n 
ipeeuU  demurrer  the  Court  of  Queen* s  Bench 
held' the  plea  bad  for  dupUcitg,'and  the 
declaration  good. 

The  Court  ^f  Exchequer  Xlhamber  af- 
firmed  the  judgment,  and  held  that  the  plea 
vas  bad  for  duplicity;  and  also  for  not  suffix 
cientlg  shewing  that  the  mortgage  debt  was 
discharged,  and  the  estate  exonerated. 

Also  that  the  covenant  in  the  declaration 
to  pag  Y,  ^c.  until  pagment  and  satisfaction 
of  the  mortgage  ran.  with  the  land,  and  did 
not  become  a  covenant  in   gross  till    the 

•  Befera  Wflda,  C  J.,  Ptrke,  B.,  Aldenon.  B., 
Coltmn.  J.,  Mauto,  J,,-RoUe,  B.,  Creuwell,  J., 
ud  PUu,  B. 


happening  of  the  event.  That  the  payment 
of  the  mortgage  moneg  was  a  condition  in 
defedzance,  ifihich  ought  to  have  been  pleaded 
by  the  defendant;  that  it  sufficiently  ap- 
peared in  the  declaration  that  the  rent  became 
due  after  the  assignments  to  the  plaintiff, 
because  on  demurrer  the  dates  of  the  assign- 
ments must  be  taken  to  be  true,  and  that  on 
the  25ih  of  March  1844  the  plaintiff  was 
entitled  to  half  a  year*s  entire  rent,  and  a 
moiety  of  the  other  year  arid  a  half  year*s 
rent ;  and  that  the  Court  below  having 
power  to  assess  the  damages,  the  declaration 
was  good. 

Error  from  the  Court  of  Queen's  BencK 
Covenant.  The  declaration  (which  is 
stated  at  length  in  the  report  of  Harrold  v. 
Whitaher{i))  was  for  the  recovery  of  two 
years*  rent  of  18/.  18a.  per  year,  amounting 
to  37?.  16*.,  which  rent  was  reserved  by 
an  indenture  of  demise,  dated  the  17th  of 
August  1820,  made  between  Benjamin 
Xeoman  of  the  first  part,  and  James  Eyre 
Salmon  of  the  second  part,  and  Robert  Lee 
of  the  third  part,  and  which  indenture  re- 
cited an  indenture  of  assignment  and  mort- 
gage, dated  the  5th  of  August  1818,  and 
made  between  Yeoman  of  the  first  part. 
Certain  persons  therein  named  of  the  second 
and  third  parts,  and  the  said  J.  E.  Salmon 
of  the  fburth  part,  whereby  the  premises 
therein  mentioned  to  have  been  demised 
were  amongst  other  premises  assigned  to 
the  said  J.  K.  Salmon,  his  executors,  ad- 
ministrato]:s  and  assigns,  for  the  residue  of 
a  term  of  5,000  years,  mentioned  to  have 
been  created  aa  therein  set  forth,  subject  tq 
redemption  on  payment  by  the  said  B. 
Yeoman  to  the  said  J.  £.  Salmon  of  1,200/., 
with  interest;  and  after  such  recital  the 
said  Salmon  by  such  indenture  did  at  the 
request  of  Yeoman  lease  and  demise  the 
premises  therein  described,  for  the  term 
therein  mentioned,  to  the  said  Robert  Lee, 
he,  the  said  Robert  Lee,  yielding  and  pay- 
ing during  the  term  demised,  and  during 
the  continuance  of  the  recited  mortgage,  to 
the  said  Salmon,  his  executors,  adminis- 
trators, and  assigns,  and  afler  payment  and 
satisfaction  of  the  said  mortgage,  unto  the 
said  Yeoman,  his  executors,  &c.,  the  yearly 
jt&al  Df.13/.  18s.,  by  equal. portions  quarterly, 

(1)  \5  (4IW  J.  R^p.  (H.s.)  Q.B.  845. 
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as  therein  mentioned ;  and  in  ivhich  inden- 
ture of  demise  was  contained  a  covenant 
on  the  part  of  the  lessee,  the  said  Robert 
Lee,  to  pay  the  said  rent  in  manner  as  the 
same  was  reserved  and  made  payable  .by 
the  said  indenture ;  and  the  declaration  then 
set  out  two  indentures  of  assignment,  dated 
the  6th  of  February  1821,  and  by  each  of 
M'hich  indentures  Salmon  assigned  a  moiety 
of  the  premises  comprised  in  the  mortgage, 
subject  to  the  lease  granted  to  Lee,  to  one 
George  Hicks  Seymour.  The  declaration 
also  set  forth  an  indenture,  dated  the  15th 
of  December  1843,  by  which  Seymour 
assigned  to  the  plaintiff  one  of  the  moieties 
which  had  been  assigned  to  him  by  Salmon 
in  the  mortgaged  premises,  and  further  set 
forth  an  indenture,  dated  the  18th  of  Fe- 
bruary 1835,  by  which  Seymour  assigned 
to  the  plaintiff  the  other  moiety  of  the  said 
premises.  And  it  was  averred  Uiat  by  these 
assignments  the  plaintiff  had  become  pos- 
sessed of  and  entitled  to  the  entirety  of  the 
demised  premises  for  the  residue  of  the 
term  of  5,000  years,  subject  to  the  term 
which  had  been  so  granted  and  demised  to 
the  said  Robert  Lee,  and  the  residue  of  the 
said  term  so  granted  and  demised  to' the 
said  Robert  Lee  had  by  assignment  legally 
come  to  and  become  vested  in  the  defen- 
dant. And  it  was  further  averred,  that 
af^r  the  defendant  became  possessed  of  the 
residue  of  the  term  (to  wit,  on  the  25th  of 
March  1844),  two  years*  rent  became  in 
arrear  and  unpaid  to  the  plaintiff,  contrary 
to  the  covenant,  and  so  the  defendant, 
although  often  requested,  hath  not  kept  the 
covenant,  but  hath  broken  the  same. 

To  this  declaration  the  defendant  pleaded 
that,  before  the  alleged  arrears  of  rent  became 
due,  and  after  the  mortgage  debt  o£  ],200^ 
and  interest  had  become  due,  and  before  the 
commencement  of  this  action,  to  wit,  &c. 
the  said  Salmon  was  paid  and  satisfied  all 
the  principal  money  and  interest  due  under 
and  by  virtue  of  the  mortgage,  by  and  out 
of  monies  arising  from  the  sale  of  part  of 
the  premises  comprised  in  the  mortgage,  and 
equal  to  the  amount  of  the  said  mortgage 
debt  and  interest;  and  the  plea  further 
alleged,  that  by  a  certain  indenture  therein 
described  and  set  forth  the  said  Salmon 
acknowledged  that  he  had  been  paid  the 
whole  of  the  said  mortgage  debt,  interest, 
and  monies  due  to  him  upon  the  mortgage 


out  of  monies  arising  from  the  sale  of 
part  of  the  premises  comprised  in  the  said 
mortgage,  and  that  all  the  mortgage  debt, 
interest,  and  monies  due  to  him  under  and 
by  virtue  of  the  said  mortgage  had  been 
paid  off  and  satisfied,  and  the  said  Salmon 
did  thereby  release  and  discharge  the  said 
Teoman  from  all  claims  and  demands  of 
him,  the  said  Salmon,  under  and  by  virtue 
of  the  said  mortgage;  and  the  plea  con- 
cluded with  a  verification. 

To  this  plea  the  plaintiff  demurred  spe- 
cially, assigning,  among  many  other  causes, 
that  the  plea  was  double,  by  first  stating  a 
payment  to  Salmon,  and  then  an  alleged 
acknowledgment  and  release  by  him  of 
the  mortgage  debt  and  interest;  and  the 
demurrer  also  assigned  for  cause  that  the 
mode  in  which  the  deed  was  pleaded  was 
uncertain  and  ambiguous.  Upon  the  argu- 
ment, in  the  Court  of  Queen's  Bench,  the 
then  defendant,  and  now  plaintiff  in  error, 
contended  that  the  plea  was  good,  and  also 
that  the  declaration  was  bad  on  various 
grounds.  The  Court  of  Queen's  Bench 
held  the  plea  tp  be  double  and  bad,  and  the 
declaration  to  be  good,  and  gave  judgment 
for  the  plaintiff ;  whereupon  a  writ  of  error 
was  brought  in  this  court  (2). 

Peacock  (June  15,  1847),  for  the  plain- 
tiff in  error  (the  defendant  below).-— The 
plea  is  good.  The  first  objection  made  to 
it  is,  that  it  does  not  sufficiently  confess 
and  avoid  the  cause  of  action.  But  surely 
it  acknowledges  the  deed  upon  which  the 
action  is  founded,  and  shews  that  before  the 
rent  became  due,  the  reversion  had  been 
assigned  over.  It  admits  the  rent  to  be 
due,  but  denies  that  the  plaintiff  is  the 
proper  person  to  receive  it,  and  it  therefore 
does  not  amount  to  riens  in  arrear^  and  is 
a  sufficient  confession  and  avoidance*  It  is 
said  in  the  second  place,  that  the  plea  does 
not  give  the  plaintiff  colour ;  but  the  plsin- 
tiff's  colour  is  contained  in  the  declaration. 
It  is  next  said,  that  the  plea  is  defective  for 
not  shewing  that  the  premises  had  been 
redeemed;  that  there  had  been  a  legal 
termination  of  the  mortgage,  and  that  raises 
the  question,  whether  under  the  words  of 
the  reddendum,  it  was  necessary  that  there 
should  be  a  reconveyance  of  the  term.  It 
is  submitted,  that  it  is  quite  sufficient  to 

(2)  This  is  the  statement  of  the  pleadiogt  wbtcb 
was  given  in  the  judgment  of  the  Court. 
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ibew  thai  the  mortgage  had  been  paid  off, 
aad  that  the  mortgagee  had  released.  Then 
it  b  8iid»  that  the  plea  is  double,  because  it 
•tates  payment  of  the  mortgage  money,  and 
alao  a  release  ;  but  the  former  part  is  only 
iodoeement  to  the  release.  The  plea  would 
not  have  been  sufficient  if  it  had  stated  the 
pajment  only.  The  release  made  the  de- 
feoce  perfect.  There  are  several  cases  vrhich 
ihew  that  payment  in  accord  and  satisfac- 
tioD  is  00  answer  to  a  elaim  under  a  deed, 
but  that  there  must  be  a  release  under  seal 
"Blake's  ease{S),  Cam.  Dig.  tit. '  Pleader/ 
2  WUi,  29t  30.  The  principal  question  as 
to  the  goodness  of  the  plea  arises  upon  the 
reservation  of  the  rent.  If  the  rent  was  to 
bs  paid  to  the  mortgagee  till  the  mortgage 
was  paid  off,  then  the  plea  is  good  ;  but  if 
it  was  payable  till  the  premises  were  re- 
conveyed,  it  is  bad. 

[Paekb,  B.-— The  plea  does  not  aver  by 
wlum  the  payment  was  made ;  and  if  you 
re{y  on  the  release,  it  does  not  appear  when 
it  was  executed.  It  might  have  been  exe- 
eated  just  before  the  plea.] 

When  a  date  is  material,  on  demurrer  it 
nmat  be  assumed  to  be  true,  although  laid 
under  a  videlieei — Nightingale  v.  WileoaBSon 
(4) ;  and  it  therefore  sufficiently  appears  on 
tlie  plea  that  the  deed  was  executed  before 
theient  became  duo  sec  the  notes  in  Dakin'a 
oue  (5X  Ring  v.  Roxhorough  (6),  Whiie 
V.  fFt2foa(7),  Giles  v.  Bawne^S),  Down 
V.  Uaieker(9),  Supposing  the  plea  to  be 
bad  on  the  ground  that  the  rent  was  payable 
tin  reconveyance,  still  the  declaration  cannot 
be  supported.  The  covenant  was  a  joint 
covenant  in  gross,  and  the  mortgagor 
sod  the  mortgagee  should  have  joined. 
What  was  the  meaning  of  the  parties  with 
ngsad  to  the  duration  of  the  time  during 
which  tbe  leut  was  to  be  paid  ?  If  it  was 
payable  to  the  mortgagee  till  reconveyance, 
it  was  only  rent  payable  to  the  assignee  of 
the  reversion,  and  there  was  no  necessity 
ht  a  special  covenant  to  pay  Yeoman. 

[Mauls,  J.— It  may  be  that  a  reconvey- 

(3)  6  Rep.  44. 

(4)  10B.&C.  212 ;  8.  c.  8  Law  J.  Rep.  K.B.  23. 
(i)  2  IfVms.  Sannd.  290,  a. 

(6)  2  Cr.  &  J«r.  418 ;  t.  e.  I  Law  J.  Rep.  (if.8.) 
Exeh.  169. 

(7)  2  B<».&Pal.  113. 

(5)  6  Man.  k  Selw.  78. 

(9)  2  Per.  h  IHr.  292  $  a.  o.  8  Law  J.  Rep. 
(n.1.)  Q.B.  190. 
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ance  wouM  not  put  the  party  in  the  place 
of  assignee,  as  the  reversion  might  merge  in 
the  fee.] 

This  was  either  a  joint  covenant  in  gross 
from  the  first,  or  became  so  after  the  pay- 
ment of  the  mortgage  money.  It  is  un- 
necessary to  cite  Sorsbie  v.  Park  (10)  and 
Bradhume  v.  Botfield{\\)  to  shew  that 
where  there  is  a  joint  interest  the  action 
ought  to  be  joint,  even  although  the  interest 
be  several.  The  rent  was  to  go  to  Salmon 
and  his  assigns  till  payment  and  satisfaction. 

[Maule,  J.-*The  words  in  the  reddendum 
are  "  during  the  continuance"  of  the  mort- 
gage and  *'  after  payment  and  satisfaction.'* 
It  may  be  said  that  the  **  continuance'*  is 
to  explain  the  satisfaction,  or  the  '*  satisfac- 
tion** to  explain  the  continuance.  Should 
you  not  then  go  to  the  statement  of  the 
title?] 

If  the  reddendum  was  to  be  construed 
with  reference  to  the  title,  then  the  ordinary 
covenant  would  have  been  used.  The 
intention  of  the  parties  was  that  the  cove- 
nant should  run  with  the  land  while  Salmon 
and  his  assigns  were  entitled  to  the  rent, 
and  afterwards  that  it  should  be  a  covenant 
in  gross  with  Yeoman  when  he  was  entitled 
in  equity.  If  the  dates  in  the  declaration 
cannot  be  considered  as  material,  there  is  no 
sufficient  averment  that  the  rent  became  due 
after  the  assignment  to  the  plaintiff.  It 
was  said  in  the  court  below  that  the  state- 
ment that  the  rent  became  due  to  the  plain- 
tiff was  sufficient,  but  it  is  submitted,  that 
no  such  averment  can  be  implied  from  those 
words  occurring  in  the  breach  in  the  decla- 
ration— see  Fryer  v.  Coombs  (12),  The 
defendant,  being  merely  assignee  of  the 
lease,  cannot  be  liable  on  any  covenant  not 
running  with  the  land.  It  lay  upon  the 
plaintiff  to  aver  that  the  mortgage  was  con- 
tinuing. The  presumption  of  fact  was  not 
sufficient. 

BuU  (28rd  June),  for  the  defendant  in 
error.*-It  is  said  that  the  mortgagor  and 
the  mortgagee  should  have  joined  in  this 
aetion :  but  the  mortgage  conveyed  the 
legal  estate  to  the  mortgagee,  which  re- 
mained in    him   till  reconveyance.      The 

(10)  12  Mee.  &  Wel8.146 ;  s.o.  IS  Law  J.Rep. 
(N.t.)  £zcb.  9. 

(11)  14  Ibid.  559  ;  8.c.  14  Law  J.  Rep.  (n.s.) 
Exch.  330. 

(12)  11  Ad.  &  EL  403. 
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construction  attempted  to  be  given  to  the 
reddendum  on  the  other  side  is,  that  by  its 
terms  the  rent  was  to  be  paid  to  the  mort- 
gagee while  the  mortgage  debt  remained 
unpaid  and  no  longer;  but  that  would  be 
doing  violence  to  the  language  of  the  red' 
dendum,  and  construing  the  covenant  as  not 
making  the  rent  payable  to  the  owner  of 
the  legal  estate.  The  covenant  must  be  read 
along  with  the  reddendum.  At  no  period 
could  the  mortgagor  and  the  mortgagee  join. 
While  the  legal  estate  remained  in  the  mort- 
gagee, he  alone  could  sue.  The  case  of 
Bradburne  v.  Botfield  is  not  applicable,  and 
Anderson  v.  MariindaleiXZ)  is  distinguish- 
able. In  that  case  there  was  a  joint  cove- 
nant with  two  for  the  benefit  of  one  of  them ; 
and  the  covenant  applied  to  one  subject- 
matter,  one  period  of  time,  and  one  person 
during  the  whole  time.  This  covenant  is 
similar  to  one  for  the  payment  of  two  several 
annuities.  In  Withers  v.  Bircham  (14) 
two  separate  annuities  were  granted,  and 
the  interest  was  held  to  be  several.  It  can 
make  no  difference  in  the  present  case  how 
the  mortgagee  was  to  apply  the  rent.  A 
reservation  of  rent  to  a  stranger  who  is  party 
to  a  lease  is  not  void — Co,  Litt.  s.  345.  It 
was  next  objected,  that  the  declaration  did 
not  aver  that  the  mortgage  was  continuing. 

[Parke,  B. — The  Court  below  considered 
that  the  mortgagee's  right  to  the  rent  con- 
tinued till  the  debt  was  paid  off,  and  not 
during  the  continuance  of  the  estate.] 

It  escaped  the  observation  of  the  Court 
that  the  declaration  shews  the  continuance  of 
the  mortgagee's  estate,  for  the  term  is  stated 
to  have  been  unexpired  at  the  time  of  action 
brought.  Fryer  v.  Coombs  is  distinguish- 
able from  this  case.  The  distinction  is 
between  a  certain  particular  estate  and  an 
uncertain  one.  Here  the  particular  estate 
for  a  certain  term  of  years  is  shewn  to  be 
in  existence.  See  Thursby  y.  Plant  (15), 
Dayrell  v.  Hoare  (16)  also  is  distinguish- 
able in  this  respect.  It  is  a  clear  rule  of 
pleading  that  conditions  in  defeasance  must 
be  averred  to  have  happened  by  the  party 
wishing  to  take  advantage  of  them — Brooke 

(IS)  1  EMt,  4^7. 

(14)  8  B.  &C.254;  8.0.8  Law  J.  Rep.  K.B.  SO. 

(15)  1  Wmt.  Saund.  2S5,  n. 

(16)  12  Ad.&  EI. 866;  8.c.  9  Law  J.  Rep.  (n.s.) 
Q.B.  299. 


V.  Spong{\1\  As  to  the  plea:  in  the 
first  place,  it  does  not  shew  that  the  pay- 
ment and  the  release  took  place  before  the 
rent  became  due.  The  substantial  objection 
to  the  plea  is  that  it  does  not  shew  a  re- 
conveyance. It  is  consistent  with  the  plea 
that  the  mortgage  continued.  It  does  not 
shew  by  whom  the  debt  was  paid ;  and  it 
is  double,  because  it  states  payment  in 
satisfaction  and  then  a  release.  It  amounts 
to  riens  in  arrear^  which  is  not  a  good  plea 
in  covenant.  For  these  reasons  the  plea  is 
bad  on  demurrer. 
Peacock^  in  reply. 

Cur,  adt,  vult. 

Wilde,  C.J.  now  (Dec.  8,)  delivered 
the  judgment  of  the  Court. — [After  stating 
tl^e  pleadings  he  proceeded:] — On  the 
argument  of  the  writ  of  error  before  us,  it 
was  contended,  on  the  part  of  the  defendant 
in  error,  that  the  judgment  of  the  Court  of 
Queen's  Bench  was  erroneous  in  holding 
the  plea  to  be  bad,  on  the  ground  of  its 
being  double ;  and  that  it  was  not  bad  in 
any  other  respect ;  secondly,  that  if  the  plea 
were  bad,  the  declaration  was  bad  in  sub- 
stance. We  are  of  opinion  that  the  plea 
is  bad,  and  the  declaration  is  good:  and 
consequently  the  judgment  of  the  Queen's 
Bench  must  be  affirmed.  As  to  the  plea, 
the  Court  of  Queen's  Bench  held  that  it 
was  double,  and  that  such  duplicity  was 
well  pointed  out  as  cause  of  special  demur- 
rer. The  duplicity  consists  in  relying,  first, 
on  the  payment  of  the  mortgage  as  matter 
in  paiSf  and  then  on  the  release  of  the 
mortgage  debt;  and  this  duplicity  is  pointed 
out  among  the  causes  of  special  demurrer. 
But  for  the  plaintiff  in  error  it  was  argued, 
that  the  payment  without  a  release  was 
insufficient,  and  that,  therefore,  the  debt 
being  due  by  specialty,  the  payment  and 
release  together  constituted  complete  pay* 
ment.  The  foundation  of  this  argument 
was,  that  the  mortgage  debt  was  covenanted 
to  be  paid.  But  it  is  a  sufficient  answer  to 
this  ailment  that  on  the  pleadings  it  does 
not  appear,  and  it  cannot  be  assumed  that 
there  was  a  covenant  to  pay  the  mortga^ 
debt  on  any  certain  day,  or  at  any  time,  and 
therefore  there  is  an  entire  absence  of  the 

(17)  15  Mee.&  Web.  16S ;  8.0. 15  Uw  J.  Rep, 

(k.8,)  Eicb.  94. 
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foundation  of  the  argument,  and  we  are  of 
opinion  that  the  Court  of  Queen's  Bench 
rigbtly  held  the  plea  double,  and  therefore 
Ud.  Further,  we  think  that  if  the  plea 
were  not  had  for  duplicity,  it  is  bad  for  not 
shewing  distinctly  that  the  original  mortgage 
debt  was  discharged,  and  the  estate  exone- 
rated therefrom.  It  is  consistent  with  the 
plea  that  Salmon  may  have  assigned  the 
mortgage  to  another,  and  may  have  been 
paid  by  the  assignee  the  amount  of  it  in 
consideration  of  the  assignment,  and  that 
the  payment  may  have  been  made  by  the 
assignee,  by  selling  a  portion  of  the  estate 
purchased  by  him ;  and  besides,  the  release 
may  have  been  made  by  Salmon  after  the 
iungnmeni  to  Seymour^  when  it  could  have 
no  effect  on  Seymour's  vested  interest, 
which  conld  only  be  defeated  by  the  actual 
pament  of  the  mortgage,  not  by  its  release, 
for  he  was  entitled  to  the  rent  until  payment 
and  tatufaction  of  the  mortgage  in  point  of 
£Kt,  not  until  Salmon  should  release  it 
For  these  reasons  we  think  the  plea  bad. 

On  the  part  of  the  plaintiff  in  error  it  was 
then  contended,  that  the  declaration  was 
bad  for  three  reasons :  first,  that  the  cove- 
nant to  pay  the  rent  was  a  covenant  in  gross ; 
Mcondly,  that  the  continuance  of  the  mort- 
gage was  not  averred ;  and  thirdly,  that  it 
did  not  appear  that  the  rent  sued  for  became 
due  after  die  assignment  of  the  reversion  to 
the  plaintiff.     We  agree  with  the  Court  of 
Queen's  Bench  in  the  construction  of  the 
covenant,  and  think  it  is  a  covenant  to  pay 
to  the  lessor  and  his  assigns  until  payment 
and  satisfaction  of  the  mortgage  debt ;  for  the 
covenant  runs  with  the  land,  and  does  not 
become  a  covenant  in  gross  until  that  event 
happens.     Secondly,  we  think  that  as  the 
estate  in  the  reversion  and  the  right  to  sue 
on  the  covenant  commenced  on  the  execu- 
tion of  the  lease,  the  payment  of  the  mort- 
gage money  was  a  condition  subsequent, 
operating  in  defeasance  of  the  covenant,  and 
should  therefore  have  been  pleaded  by  the 
defendant — Brook  v.  Spong.     The  declara- 
tion therefore  is  in  this  respect  sufficient. 
The  last  objection   was,   that  it  did  not 
appear  that  the  rent  became  due  after  the 
assignment  to  the  plaintiff.     The  Court  of 
Queen's  Bench  held  that  the  averment  of 
its  being  dae  and  in  arrear  to  the  plaintiff 
was  sufficient  on  general  demurrer.     The 
judgment  of  Patteson,  J.«  in  the  case  of 


Fryer  v.  Coombs^  raises  a  doubt  whether  it 
was  so;  but  if  it  was  not,  the  declaration 
may  be  supported  upon  the  ground  on 
which  the  counsel  for  the  plaintiff  in  error 
relied,  in  answer  to  one  of  the  objections  to 
the  plea,  namely,  that  dates,  when  material, 
though  laid  under  a  videlicet^  are  on  de- 
murrer to  be  assumed  to  be  correct,  and  the 
dates  of  the  assignments  of  the  two  moieties 
of  the  premises  to  the  plaintiff,  may  there- 
fore be  taken  to  be  the  true  dates,  though 
under  a  videlicet^  if  they  are  essential  to 
the  plaintiff's  case,  according  to  the  doctrine 
of  Bay  ley,  J.,  in  the  case  of  Nightingale 
V.  WileoxBon.  Assuming  the  dates  to  be 
correct,  the  assignment  of  one  moiety  was 
made  by  Seymour  to  the  plaintiff  on  the 
18th  of  February  1835,  and  the  other  on 
the  15th  of  December  1843.  The  rent  was 
payable  on  the  29th  of  September  and  the 
25th  of  March,  and  two  years'  were  due 
ending  on  the  25th  of  March  1844,  which 
is  a  material  date,  and  must  be  assumed  to 
be  true  on  demurrer,  so  that  the  plaintiff 
was,  upon  the  supposition  of  the  truth  of 
the  dates,  entitled  to  half-a- year's  entire 
rent  on  the  25th  of  March  of  1844,  and  a 
moiety  of  the  remaining  year  and  a  half. 

It  may  be  that,  on  this  supposition,  the 
Court  of  Queen's  Bench,  which  may  assess 
damages  on  a  demurrer  or  judgment  by 
default  without  the  intervention  of  a  jury, 
have  awarded  too  much  damage,  but  this 
being  a  matter  in  the  discretion  of  the 
Court,  cannot  be  inquired  into  on  a  writ 
of  error.  This  objection,  therefore,  cannot 
prevail,  and  the  judgment  of  the  Queen's 
Bench  must  be  affirmed. 

Judgment  affirmed. 


[IN  THE  EXCHEQUER  CHAMBER.] 
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DOUGLAS  V.  THE  QUEEN. 


Information — Receiving  Gifts  in  India — 
Extortion  —  Certainty  —  7  4*^  ^^^'  ^' 
c.  64.  s.  21. — Construction  of  33  Geo.  3. 
c.  52.  M.  62,  63. — Forfeiture  and  Fine — 
Assessment  of  Value, 

An  information  under  theZ^  Geo.  3.  c.  52. 
s.  62.  alleged  that  the  defendant  being  a 
British  subject,  and  exercising  an  office  in 
the  East  Indies^  and  residing  there^  tin- 
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lawfully  did  receive  from  a  certain  person 
eaUed  Sevajee  Rajah  a  certain  sum  ofnumey^ 
to  wit,  ^c.f  as  a  gift  and  present : — Held^ 
affirming  the  judgment  of  the  Court  of 
Queen's  Bench,  first,  that  the  offence  was 
sufficiently  described,  as  the  statute  prO" 
hiJbited  a  receipt  of  any  gifts  whatever* 
Secondly,  that  it  was  not  necessary  to  aUege 
for  whose  use  the  money  was  received  (Piatt, 
B.  dubitante).  Thirdly,  that  it  was  not 
necessary  to  aver  that  the  money  was  received 
extorsively,  or  under  colour  of  the  defendant's 
office. 

Held  also,  that  the  provisions  0/  7  &  8 
Geo.  4.  c.  64. «.  2 1  •  curing  defects  by  verdict, 
apply  to  all  informations  and  indictments 
triable  in  England,  whether  the  offences 
were  commiited  abroad  or  not* 

The  information  charged  the  receipt  of  a 
certain  number  of  rupees.  The  jury  found 
the  value  of  each  rupee  at  the  time  of  the 
receipt.  The  Court  passed  judgment,  imposing 
a  fine  upon  each  count,  and  a  forfeiture  of 
the  value  of  the  gift,  adopting  the  value  of  a 
rupee  as  found  by  the  jury,  and  sentence  of 
imprisonment  until  the  fine  and  forfeiture 
were  paid : — Held,  that  under  the  33  Oeo.  3. 
c.  52.  s.  63,  where  money  was  received,  it 
was  not  necessary  to  give  the  defendant  the 
option  of  returning  the  gift  or  the  value ;  and 
that  the  information  and  judgment  were  there^ 
fore  right. 

Held  also,  that  the  proper  time  to  estimate 
the  value  was  at  the  time  of  the  receipt,  and 
not  of  the  conviction. 

Held  also,  that  the  Court  had  power  to 
pass  sentence  of  imprisonment  until  thefor* 
feiture  was  paid. 

[For  the  report  of  the  above  case  see 
17  Law  J.  Rep.  (n.s.)  M.C.  p.  176.] 
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LAURIE  AND  OTHERS  V. 
BENDALL. 


Bankruptcy — Insolvent  Act,  5^6  Vict. 
c,  116. — Pleading — Petition  and  Final 
Order  for  Protection — Jurisdiction  where 
Petitioner  has  no  Assets — Pleading  Gen^ 
eral  Plea  of  Final  Order. 

The  Court  of  Bankruptcy  has  jurisdiction 
to  entertain  a  petition  for  protection  from 


process,  and  to  grant  to  the  petitioner  a  final 
order  for  protection  and  distribution,  although 
at  the  time  of  presenting  such  petition  and 
granting  such  final  order,  the  petitioner  has 
no  assets. 

The  general  plea  shewing  that  suck 
final  order  was  granted  to  the  defendant 
is  good,  without  setting  out  any  special  pre^ 
Uminary  averments  for  the  purpose  ofshew" 
ing  that  the  defendant  was  entiUed  to  take 
the  benefit  of  the  act. 

Assumpsit  by  the  indorsee  agsisist  tbs 
acceptor  of  a  bill  of  exchange. 

Plea— That  after  the  accruing  of  the  nid 
cause  of  action  in  the  said  declaration  men- 
tioned, and  before  the  commencement  of 
this  suit,  to  wit,  on  the  first  day  of  January, 
A.D.  1844,  a  petition  for  the  protection 
of  the  defendant  from  process  was  duly 
and  according  to  the  form  of  the  statute 
made  and  passed  in  the  session  of  par« 
liament  holden  in  the  fifth  and  sixth  yean 
of  the  reign  of  our  Lady  Victoria  the 
Queen,  and  entitled  '  An  Act  for  the  Rdief 
of  Insolvent  Debtors,'  presented  by  the 
defendant  to  her  said  Majesty's  Court  of 
Bankruptcy,  and  thereupon  afterwards  on  the 
4th  day  of  May,  a.d.  1 844,  beinga  day  before 
the  commencement  of  this  suit,  a  final  order 
for  protection  and  distribution  was  made  in 
the  matter  of  the  said  petition  by  Edward 
Holroyd,  Esq.,  a  commissioner  of  the  said 
Court  of  Bankruptcy  duly  authorised  in 
that  behalf.  And  the  defendant  further 
says  that  the  said  cause  of  action  in  the 
declaration  mentioned  accrued  before  the 
date  of  the  filing  of  the  said  petition  in  the 
said  Court  of  Bankruptcy.    Verification. 

Replication  —  That  at  the  time  of  the 
giving  of  such  notice  as  is  required  by 
the  said  act  by  the  defendant  of  his 
intention  to  present  the  said  petition,  and 
at  the  time  when  the  said  petition  was  pre- 
sented by  the  defendant  to  the  said  Court 
of  Bankruptcy  as  aforesaid,  the  defendant 
owed  divers  just  and  lawful  debts,  and  was 
justly  and  lawfully  indebted  in  divers  sums 
of  money  to  divers  persons,  amounting  in 
the  whole  to  a  large  sum,  to  wit,  200/.; 
yet  the  defendant  had  not,  at  the  said  time 
of  the  giving  of  the  said  notice,  or  at  the 
time  when  the  said  petition  was  so  pre- 
sented by  the  defendant,  or  at  any  time 
afterwards,  before  or  at  the  time  of  the 
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making  the  said  order,  any  property  or 
debts  owing  to  him  or  any  estate  or  e£fect8 
for  payment  of  the  defendant's  just  and 
lawful  debts,  or  any  part  thereof,  within  the 
meaning  of  the  said  act  of  parliament,  or 
that  could  or  might  be  distributed  amongst 
the  creditors  of  the  defendant  according  to 
the  true  intent  and  meaning  of  the  said  act. 
Yenfication. 

Rejoinder— That  at  the  time  when 
the  said  petition  was  so  presented,  the 
defendant  had  a  certain  amount,  to  wit, 
the  amount  of  2i.  15«.  then  due  to  him, 
the  defendant,  from  one  Thomas  Pearson, 
which  said  debt,  at  the  time  when  the 
said  petition  was  so  presented,  was  an 
estate  of  the  defendant  according  to  the 
true  intent  and  meaning  of  the  said  act. 
And  of  this  the  defendant  puts  himself 
Dpon  the  country,  &c.  To  this  there  was 
a  iimlUer, 

At  the  trial,  before  Lord  Denman,  C.J., 
at  the  sittings  in  London,  after  Michaelmas 
term,  1847,  the  plaintiff  had  a  verdict. 

Knowle*  (13th  of  January  1848)  moyed 
for  and  obtained  a  rule  to  arrest  the  judg- 
ment on  the  ground  that  the  replication  was 
DO  answer  to  the  plea. 

0$k  (27th  of  June  1 848)  shewed  cause. — 
The  point  that  arises  in  this  case  is,  whether 
an  insolvent,  who  has  no  assets  to  dis- 
tribote,  can  take  advantage  of  the  provisions 
of  the  5  &  6  Vict.  e.  116.  A  difference  of 
opimon  exists  on  this  point  amongst  the 
Commissioners  of  Bankrupts;  the  majority, 
however,  holding  that  insolvents  cannot 
take  advantage  of  this  bankrupt  law  unless 
they  have  assets  to  distribute.  The  final 
order  is  to  be  an  order  for  protection  and 
distribution.  If  there  be  no  assets,  of  what 
is  there  to  be  distribution?  By  the  pre- 
amble and  Uie  first  section  of  the  act  it  is 
prorided  that  a  person  not  being  a  trader 
may  present  a  petition  to  the  Court  of 
Bankruptcy  for  protection  from  process, 
which  petition  shall  have  annexed  to  it  a 
schedule  of  the  petitioner's  debts,  with  the 
names  of  his  creditors,  and  also  of  the 
natnie  and  amount  of  his  property  and  of 
the  debts  owing  to  him.  The  section  then 
goes  on  to  provide  that  on  a  petition  being 
so  presoited  it  shall  then  be  lawful  for  the 
Judge  or  Corosnissioner  to  grant  the  peti- 
tioner protection  from  process.  It  therefore 
appears  that  a  petition  with  a  schedule  an- 


nexed containing  a  statement  of  the  pro- 
perty of  the  petitioner,  is  a  condition  pre- 
cedent to  the  granting  such  protection.  By 
sec.  7,  the  whole  estate  of  the  petitioner, 
present  and  future,  is  vested  in  the  oflScial 
assignee  and  the  assignee  appointed  by  the 
creditors.  It  would  have  been  idle  to  have 
provided  for  the  appointment  of  assignees 
and  the  vesting  of  the  property  in  all  cases, 
if  it  had  been  contemplated  that  the  statute 
was  providing  for  cases  in  which  the  peti* 
tioner  had  no  property.  By  sect.  13.  of  the 
act,  the  Commissioners  are  empowered  to 
make  rules  for  carrying  the  act  into  opera- 
tion. These  rules  have  been  promulgated, 
and  they  none  of  them  contemplate  that 
the  act  would  be  resorted  to  by  any  other 
parties  than  by  petitioners  who  have  some 
property  to  distribute.  Unless  this  be  the 
proper  construction  of  the  act,  great  incon- 
venience will  arise,  and  the  act  -will  be  the 
means  of  relieving  from  final  process  per^ 
sons  who  have  acted  in  the  most  fraudulent 
manner,  the  Commissioners  not  having 
the  same  power  to  punish  as  is  given  by 
the  gener^  insolvent  acts.  On  looking  at 
the  subsequent  statute,  the  10  &  11  Vict, 
c.  102,  which  is  a  statute  to  amend  this 
act,  the  legislature  appears  to  consider 
that  the  construction  now  contended  for 
is  the  true  construction  of  the  act.  Then, 
secondly,  the  plea  is  a  bad  plea.  By  this 
act  traders  owing  less  than  300/.  may  take 
advantage  of  this  act.  But  what  is  there 
in  this  plea  to  shew  that  the  defendant  was 
not  a  trader  owing  10,000/.  ? 

[Coleridge,  J. — The  plea  is  given  by 
s.  10.  of  the  act.] 

A  defendant  must  shew  jurisdiction  be- 
fore he  can  use  the  plea. 

[Erle,  J. — What  would  be  the  use  of  the 
legislature  giving  a  general  plea  if  a  defen- 
dant were  obliged  to  set  out  all  those  pre- 
liminary averments  that  would  be  necessary 
if  no  general  plea  were  given  ?  How  many 
times  has  this  plea  been  held  good  ?] 

Couch,  who  appeared  to  support  the  rule, 
was  not  called  on. 

Lord  Denman,  C.J. — I  have  seldom 
heard  a  case  argued  which  presented  less 
doubt  than  the  present  one.  The  replica- 
tion is  clearly  bad. 

Patteson,  J. — The  meaning  of  the  gen- 
eral clauses  of  the  act,  in  my  opimon,  is 
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this — that  the  estate  of  the  insolvent,  if 
there  he  any,  is  to  he  vested  as  directed  hy 
the  act ;  hut  the  having  such  estate  does 
not  appear  to  me  to  he  necessary  to  entitle 
a  person  to  the  henefits  of  the  act.  As  to 
the  plea,  it  is  sufficient  to  say,  that  it  is,  at 
all  events,  good  after  pleading  over. 

CoLERiDOE,  J. — The  machinery  given 
for  the  vesting  and  distribution  of  assets 
was  necessary  in  all  cases,  for  although 
there  he  no  present  property,  there  may  be 
future  property.  It  has  been  contended 
that  we  should  encourage  fraud  if  we  held 
that  petitioners  could  take  advantage  of 
the  provisions  of  this  act,  who  have  no 
property  to  distribute,  fiut  why  is  this 
so  ?  It  does  not  appear  to  me  a  necessary 
conclusion.  The  Commissioner  is  not  hound 
to  grant  the  final  order — he  is  to  examine 
into  the  facts  of  the  case,  and  may  then 
exercise  his  discretion  whether  he  will  grant 
or  refuse  the  final  order.  Why  should 
relief  be  refused  because  there  are  no  assets 
-^the  case  which  in  all  others  it  seems  most 
required  ? 

£rlb,  J. — The  words  of  the  statute  are, 
"any  person  not  being  a  trader,'*  and  "any 
person  being  such  trader,  hut  owing  less 
than  300/.,"  may  obtain  protection.  Mr. 
Ogle  calls  upon  this  Court  to  put  into  the 
statute  these  words,  "  provided  such  persons 
have  assets  to  distribute."  There  is  no  such 
exception  in  the  act,  and  the  replication  is 
therefore  had. 

Judgment  arretted. 
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OF  ADDINGHAM. 
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May  3 
July  12 

Order  of  Removal — Examination — Cap^' 
tion. 

It  is  sufficient  if  the  caption  of  an  exami- 
nation states  a  complaint  that  the  pauper  has 
come  to  inhabit^  and  is  actually  chargeable 
tOt  the  removing  parish,  and  it  need  not 
further  state  (as  in  the  case  of  orders  of 
removal)  that  the  pauper  had  not  gained  a 
settlement  in  such  parish* 

[For  the  report  of  the  above  case,  see 
17  Law  J.  Rep.  (n.s.)  M.C.  p.  176.] 
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GRACE  HUMBLE  9.  HUNTER. 


Principal  and  Agent — Evidence — Vary- 
ing written  Contract — Charter-party, 

In  an  action  on  a  charter -party  ^  which 
purported  to  be  made  by  A,  B,  **  owner  of 
the  ship  Ann,"  ^c,  it  is  not  competent  to 
give  parol  evidence  that  A,  B.  acted  not  as 
owner ,  but  as  agent  for  the  real  owner  in 
making  the  charter-party. 

Assumpsit  on  a  charter*  party. 

Plea  (inter  alia),  non  assumpsit. 

At  the  trial,  before  Wightman,  J.,  at  the 
Durham  Summer  Assizes,  1847,  the  char- 
ter-party was  put  in  evidence,  which  was 
signed  not  hy  the  plaintiff  hut  by  C.  J. 
Humble,  and  commenced  as  follows: — "  It 
is  this  day  mutually  agreed  between  C.  J. 
Humble,  Esq.,  owner  of  the  good  ship  or 
vessel,  called  the  Ann,**  &c.    C.  J.  Humble, 
who  was  the  son  of  the  plaintiff,  was  called 
as  a  witness,  and  it  was  proposed  to  ask 
him  whether  he  did  not  enter  into  the 
charter-party  as  agent  of  his  mother,  the 
plaintiff,  and  whether  she  was  not  the  real 
owner.     This  was  objected  to  as  being  a 
contradiction  of  the  charter-party ;  hut  the 
objection  was  overruled,  and  the  witness 
then  stated  that  he  had  made  the  contract 
on  behalf  of  the  plaintiff.    The  plaintiff  had 
a  verdict  for  14U.;  and  in  the  following 
term  a  rule  nisi  for  a  new  trial  having  been 
obtained  on   the  ground   that  the    above 
evidence  was  inadmissible, — 

Knowles  and  F.  Robinson  shewed  cause 
(May  15).— The  objection  is,  that  this  evi- 
dence was  improperly  received,  as  it  con- 
tradicts a  written  document.  But  it  has 
always  been  permitted  to  shew  hy  parol 
evidence  whether  a  party  was  acting  as  agent 
or  not^  Wilson  v.  Hart  (1).  It  makes  no 
difference  that  the  witness  is  described  as 
owner  on  the  face  of  the  document,  for 
he  would  be  taken  to  be  so  if  nothing 
were  said  about  it.  The  rule  prohibiting 
the  admission  of  parol  evidence  to  vary 
a  written  contract  is  not  applicable  to 
matters  like  this  of  mere  description.  The 
real  party  to  a  contract  may  come  in  and 
sue  subject  to  two  qualifications  :  first, 
that  the  contract  is    not  under  seal,  as 

(1)  7  Taunt.  295. 
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in  Appieton  y.  Bink$  (2) ;  secondly,  as  la 
Higp%8  V.  Senior  {^\  that  the  agent,  if 
saed,  cannot  dlschaige  himself  hy  such 
evidence.  In  that  case,  Parke,  B.  said, 
"  There  is  no  douht  that  where  such 
an  agreement  is  made  it  is  competent  to 
shew  that  one  or  hoth  of  the  contracting 
parties  were  agents  for  other  persons,  and 
acted  as  such  agents  in  making  the  contract, 
so  as  to  give  the  benefit  of  the  contract  on 
the  one  hand,  and  charge  with  liability,  on 
the  other,  the  unnamed  principals,  and  this, 
whether  the  agreement  be  or  be  not  required 
to  be  in  writing  by  the  Statute  of  Frauds; 
and  this  evidence  in  no  way  contradicts  the 
written  agreement."  So  it  is  submitted 
here  the  evidence  was  admissible  to  give  the 
benefit  of  the  contract  to  the  plaintifi^,  the 
real  owner. 

[Erie,  J. — Your  argument  would  go  to 
this,  that  a  party  entering  into  a  contract  in 
his  own  name  may  turn  round  and  say  he 
was  acting  as  agent  for  some  man  of  straw. 
Is  there  any  authority  for  that  where  an 
objection  was  taken  to  the  principal  coming 
in  to  sue  in  such  a  case  ?] 

[Patteson,  J. — Mr.  Smith,  in  his  note 
to  Thomson  v.  Davenport  (5),  certainly  lays 
down  the  proposition  so;  and  that  is  in 
accordance  with  Sms  v.  B<md  (6)]. 

[WiGHTMAN,  J.  referred  to  Skinner  v. 
Stocks  (7).  Actions  on  policies  of  insurance 
maybe  brought  in  the  name  of  the  principal 
or  agent] 

Smithes  Merc,  Law,  134,  Story  on  Agency ^ 
p.  373,  Bateman  ▼.  Phillips  (8),  The  Duke 
of  Norfolk  V.  Worthy  (9),  and  Cothay 
V.  Fennell  (10),  were  cited.  The  only  case 
apparently  against  the  plaintiff  is  Bickerton 
y.  Bmrrell  {II).  There,  however,  is  this 
distinction  in  that  case,  that  the  party  had 
stated  that  he  was  acting  as  an  agent,  and 
therefore  he  was  held  estopped  from  after- 
wards setting  up  that  he  was  a  principal. 
The  word  "  owner,"  being  merely  descrip- 
tive, has  not  the  same  e£^ct, 

(2)  5  East,  148. 

(3)  8  Mee.  &  Wela.  834;  s.c.  11  Law  J.  Rep. 
(8.a.)  Ezcb.  199. 

(4)  2  Smith's  Leading  Cases,  224. 
{5)  5  B.  &  Ad.  389. 

(6)  4  B.  Ac  Aid.  437. 

(7)  15  East.  272. 

(5)  1  Csmpb.  837. 

(9)  16B.&C.671;  s.e.8Uw  J.  Rep.K.B.302. 

(10)  5  Mau.  &  Selw.  383. 


Watson  and  Pashley^  in  support  of  the 
rule  (May  29.) — ^All  the  cases  cited  by  the 
other  side  are  consistent  with  the  proposition, 
that  evidence  to  vary,  add  to,  or  take  from 
a  positive  written  agreement  cannot  be  ad- 
mitted. In  The  Duke  of  Norfolk  v.  Worthy 
the  agent  did  not  represent  himself  as  owner 
of  the  estate;  and  moreover  the  action  was 
not  brought  on  the  agreement,  but  for 
mDney  had  and  received,  founded  on  a  re- 
scission of  the  contract. 

[Patteson,  J. — Could  Hunter  have  sued 
Grace  Humble  on  this  contract  made  for 
her  by  her  son  ?] 

It  is  submitted  not.  What  Holroyd,  J. 
says,  in  Bickerton  v.  Burrell^  is  very  strong 
in  favour  of  the  defendant.  Cornfoot  v.  Fowke 
(12)  was  also  cited. 

[Lord  Denman,  C.J. — In  Lucas  v.  De  la 
Cotir  (13),  in  an  action  by  several  partners 
evidence  of  conversations  with  one  of  the 
plaintiffs  on  the  subject  of  the  contract,  and 
in  which  he  stated  the  goods  to  be  his  pro- 
perty, was  held  to  be  admissible.  Lord  Ellen- 
borough's  remark  there  applies  very  closely 
to  this  case :  "  If  one  partner  makes  a 
contract  in  his  individual  capacity,  and  the 
other  partners  are  willing  to  take  the  benefit 
of  it,  they  must  be  content  to  do  so  accord- 
ing to  the  mode  in  which  the  contract  was 
made."] 

Here,  too,  there  is  a  warranty  of  the  ship, 
and  that  cannot  be  contradicted  by  parol 
evidence  —  Walton  v.  Shelley  (14).  In 
Greenleaf  on  Evidence,  it  is  said,  "  Where 
one  signed  a  premium  note  in  his  own  name, 
parol  evidence  was  held  inadmissible  to 
shew  that  he  signed  it  as  agent  of  another, 
on  whose  property  he  had  caused  insurances 
to  be  effected  by  the  plaintiff  at  the  owner's 
request."  The  Courts  are  very  cautious 
in  not  deviating  from  the  general  rule  in 
mercantile  instruments — Adams  v.  Wordley 
(16),  Holliery.  Eyre  {16),  Vinery  v.  the 
Bedford  Commercial  Company  {17),  Graves 
V.  the  Boston  Company  (1 8). 


(11)  6  Mee.  k  Wels.  358 ;  s.  o.  9  Law  J.  Rep. 
(N.a.)  Exeh.  297. 

(12)  1  Mau.  &  Selw.  249. 

(13)  1  Term  Rep.  296. 

(14)  1  Mee.  &  Wels.  374;  s.  o.  5  Law  J.  Rap. 
(M.S.)  Cxoh.  158. 

(15)  9C1.  &  Fin.l. 

(16)  8  Meli.  (American),  348. 

(17)  2  Caines  (American). 
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COURT  op  QlUiE^N',^'  I^RNCH  : 


Lord  DwnuXt  G.  J. — ^At  iiiBt  I  tiottod 
this  aococding  to  the  rule,  that  a  pnncipai 
may  geqerallj  came  in  and  take  the  benefit 
of  a  contract  made  by  his  agent ;  but  when 
a  party  appoints  anotbor  to  act  for  him>  and 
the  person  ao  appointed^contracU  in  his. own 
name,  the  principal  cannot  afterwards  come 
in  and  deislare  that  the. contract  was  for  his 
benefit.  The  language  of  Lord  EUen* 
borough,  in  Lucas  v«  I>e  la  Cour^  is  inery 
just,  and  must  rule  the  present  case. 

,Patt£80n,  J.-r-This  question  turns  en- 
tirely on  the  terms  of  the  written  contract* 
If  it  had  merely  named  C,  J«  Humble  as  the 
contracting  party  without  saying  more,  it 
would  have  been  ambiguous,  and  cYidenoe 
to  explain  i^  would  have  been  receivablev 
But  he  calls  himself^ "  owner,"  and  thereby 
binds  himself  as  principal :  it  is  very  like 
Lueas  v.  Z)$  la  Cour.  .  In  Robsion  v«  Ihmm- 
mond  one  of  the  plaintiffs  was  a  docmant 
partner,  and  the  acting  partner  with  whoin 
the  contract  was  made  had  transferred,  all 
his  interest  in  the  partnersliip  and  in  th^ 
contract  in  question  to  the  dormant  partner, 
and  it  was  held  that  the  action  would  jioi 
]ie«  because  a  contract  entered  into  by  one. 
in  hia  own  name  cannot  be  trany^rred  to 
a  third  party.  So  here,  the  right  of  suing 
on  this  contract  made  by  C.  J.  Humble,,  as 
owner,  cannot  be  cast  by  the  evidence  on 
the  plaintiff.  The  general  principle  is  quite 
dear  and  untouched  by  our  decision,  that 
where  there  is  nothing  to  define  the  character 
of  the  contracting  party,  he  may  be  shewii 
to  be  agent  merely  so  as  to  east  the  right  of 
suing  OB  the  real  prin^^al  (18). 

WiGHTMAN,  J.  —  I  thought  Skinner  v. 
Stochs^  and  that  class  of  cases,  decided  the 
present  when  it  was  at  Nisi  Prius ;  but  there 
the  contracting  party  gave  himself  no  special 
description,  and  therefore  it  was  not  gen? 
erally  inconsistent  with  the  written  contract 
to  shew  that  the  party  was  only  an  agent. 
Hese  the  witness  expressly  states  himself  to 
be  owner,  and  that  brings  the  case  within 
Lucas  V.  De  la  Cour  and  the  other  autho- 
rities cited  by  Mr.  Pashl^y  as  haying  been 
decided  in  the  American  courts. 

Lord  Denman,  C.J.  added — Rohson  vl 
J}rummand  is  rather  differe«t^  but;  Parke, 
B.  there  says,  You  have  a  right  until  tbe 
end  of  the  contract  to  the  judgment ;of  the 

(18)  Coleridge,  J.  bad  not  katrd  the  whole  of  tbe 
argument,  and  ga^e  no  i>pinion. 


parti;  nith  wkom;  jm  .appeaffai  tofewtrict : 
so  here,  I  say  you  have  a  right  totheapedit 
and  character  of  the  pai||y  s^  entered  into 
thfaeontmct  as  owner*.  .•   i    :.*>•'   •/ 

[  1  fiuU,abf9Uili9^ , 


^  I    • 


» '  ■  -• 


//      '  u    i''  •  '  1  ..f    •  I'  '..  i:  ' 


.July  12.   J,.     .,,.       .    ,.         ..     ,     .i       ,    ,;,.r 

Infan^Cdmrae^^Mitsltr  ttttd^  iS^H^thf 
^CanvieH^n,      ■   '     ' ''     "•  "'*  "•'■  "  •'• 

A  contraql  tokerebi^  ^t^  %f\ffln^,a^eea  to 
enter  into,  the  sejrpiee  of  a.  fna$t(^  fprjtv^lve 
numi^t  at  certain  WP!^h^l|l^wi^^^Jaf^tp'J^T^t 
him  «/  ali  tim^s  dwripfi  th(^.  krm^.and  h 
WQri  fifty 'fngU  hsi^rs  Of.ipefh,  c^f^ineda 
proviso^  that, in  pa^e  tkjf^ st0amr(Sf^gi/^,sliduU 
be  stopped  frqff^  afiQf^nU,^^  onyl/tner  paufCi 
ike  mazier  mighl  retain,  all  mflg,es  of  the 
9ervani  difrin^  that  timfs^-rr  Shii%  Aiff  iU 
agreen^ent  9009  void  a0aii^t^ihi$  f^f(^nt»  and 
iiat  a  eonoiction  for  ajise^tinig^  him^dffi^on 
such^emipe  cfiuldpptbesuppqjr^edj, 


'"      ..'. 


L     '  '-'jf   '    ''.  '■  .iv  ' 


i   [For  tlxe.  report. pJt  tbe^Apojve.cw  s«p 
17  Law  J.  Kep.  (ir.f\*)  il,0.  jf*.{LS>i!j, 


\^ 


1 1    I 


<      • 


1848: 
Feb. 
.  July]^«.  ,^j.  ^  .    . ,,        ,,.  ^^^, 

V^fsi&t  ^kd  ^Puiihaser^Rjsii^df'Ikrip 

pais.  '■    '  '       •'   Ji  ■>  '■'   ■'  '•  •'" 

The  plaintiffs  a  share  broker  at  tJdfcdSf 
bought  far  and  b$fjhe^  or^a^^i^^fj^  */«• 
dant  ten  raUwau  sh^res^  to  .^  JJfi*.  /^ 
on.  dflioer^.  J(%^.  shares .  uiere ,  di^in^^i, 
and  ^0^  fallen  in  price.  ^ei^iieejit^ftJim  fff 
tjie  sale, and  thedeUneryl^T^fCj^v^^ 
not  being  able  to  pag  at  iha  tif^eMf^HP^ 
the  vendor  demanded  the  shares  oaek  from 

vendor^  who  sold  them  at  the  then  midfH 


—H^ld,  that  the  ^  pfa{ntjj£  fjss^^j^itfiid  iQ 
recover  the  sum  so  paid  from' tne  aefindant 


as  money  paid  to  his  use.  as  he  must  bt 
taken  to  he  Ai^ttaiit' ofjl^lu^^^^of^th^ 
Stock  Exchafige\  which  hu  broker Me^d^ 
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Attmnpttt  for  money  paid,  and  for  com- 
missioa. 

Plea,  oon  assumpsit 

At  the  trial,  before  Alderson,  B.,  at  the 
Spring  assises  for  Yorkshire,  1846,  it  ap- 
pesred  that  the  plaintiff,  who  was  a  share- 
broker  at  Leeds,  and  who  had  been  employed 
on  prenoos  occasions  by  the  defendant, 
leceiTed  an  order  on  the  1st  of  September 
1845,  to  buy  for  him  ten  shares  in  the 
Hoddenfield  and  Manchester  Railway. 
The  plaintiff  accordingly  bought  ten  shares 
10  the  above  railway,  and  sent  the  following 
adTice  to  the  defendant :— "  3rd  September, 
— Booght  for  Mr.  Stables  ten  shares  in 
the  Hodderafield  and  Mandiester  Railway, 
at  28/.  per  riiare;  commission  5s,  per  share ; 
payable  on  deliyery."  Before  the  following 
accoont  day,  the  vendor  delivered  the  scrip 
ibr  ten  drnrea,  which  had  fallen  8/.  10«.  per 
share  since  the  purchase,  and  the  defendant 
not  being  able  to  pay  the  contract  price,  the 
Tendor*8  broker  diemanded  the  shares  back 
from  the  plaintiff,  who  delivered  them  to 
him,  and  they  were  sold  by  bim  at  the 
then  market  price,  the  difference  being  85/. 
The  plaintiff  was,  according  to  the  usage  of 
the  Stock  Exchange  at  Leeds,  called  upon 
by  the  broker  of  the  vendor  to  pay  him 
the  difforenee,  which  he  accordingly  did, 
aad  the  action  was  brought  to  recover  the 
iQffl  so  paid  by  him,  as  well  as  bis  com* 
misskm  on  the  original  purchase.  It  was 
objected  that  the  85/.  not  having  been 
pmd  by  the  defendant's  authcMrity,  he  was 
Dot  bound  to  repay  it,  and  that  at  all  events 
an  action  for  money  paid  waa  not  main- 
taiaable. 

The  learned  Judge  directed  a  verdict  for 
the  plaintiff  for  2/.  10«.,  the  amount  of  the 
commission,  but  directed  a  verdict  for  the 
defendant  on  the  count  for  money  paid, 
leave  being  reservedio  the  plaintiff  to  move 
to  enter  the  verdict  for  the  full  amount 

A  rule  nisi  having  been  obtained  accord- 
ingly, 

Watson  and  PasMe^  shewed  cause  (1). 
There  was  no  authority  or  request  by  the 
defendant,  that  the  plaintiff  should  pay 
the  amount  of  the  difference;  and  if  the 

(1)  Befofe  Lord  Denman,  C.J.,  Patteaon,  J., 
Coloidg*,  J.  aad  Wigbtman,  J. 

New  SaaiBs,  XVII.— aB. 


contract,  as  here,  is  in  the  name  of  the 
principal,  no  liability  is  cast  on  the  broker, 
as  between  him  and  the  vendor-— TVaetnan 
V.  Loder  (2). 

[Patteson,  J.— The  bought  note  sent  to 
the  defendant  is  one  thing;  you  cannot 
infer  from  thence  that  the  name  of  the  de- 
fendant was  communicated  to  the  vendor 
of  the  shares  at  the  time  of  sale.] 

That  was  to  be  extracted  from  the  evi* 
dence.  Secondly,  die  custom  was  improperly 
received  in  evidence.  There  were  two 
stock  exchanges  at  Leeds.  The  custom  of 
holding  the  broker  responsible  only  existed 
at  one  of  them,  and  there  was  no  proof  that 
the  defendant  knew  of  such  a  custom.  In 
BayUffs  V.  Butterworth  (3),  it  was  assumed 
that  the  contract  was  made  at  the  ex- 
change. 

[Patteson,  J. — It  is  not  clear  in  this 
case  that  any  notice  was  given  to  him  that 
the  shares  would  be  sold.] 

There  was  an  option  in  the  seller  either 
to  claim  the  whole  purchase-money,  as  if 
the  shares  had  been  taken  by  the  purchaser, 
or  to  claim  the  difference  on  the  re-sale ; 
and  if  there  is  an  option,  notice  is  neces- 
sary. The  defendant  is  not  to  be  left  to 
his  cross  action  against  the  plaintiff  for 
not  giving  him  notice,  if  the  plaintiff 
having  himself  had  notice  failed  to  com- 
municate it  to  the  defendant. 

[Lord  Denman,  C.J. — You  would  argue 
that  the  loss  was  incurred  entirely  through 
the  fault  of  the  plaintiff?] 

Yes. 

[Patteson,  J. — If  the  shares  fell  before 
notice  was  given  to  the  plaintiff,  the  plain- 
tiff could  not  give  notice  to  the  defendant ; 
it  all  arises  from  the  defendant  not  pro- 
viding the  plaintiff  with  means  to  take  up 
the  scrip.] 

In  Scott  V.  Irving  (4),  it  was  held  that  a 
principal  is  not  bound  by  a  custom  among 
brokers  of  which  he  is  not  cognizant.  That 
case  was  not  referred  to  in  Bayliffe  v.  But^ 
ter  worth, 

[Coleridge,  J.— The  liability  here  is 
collateral,  arising  from  the  general  custom 

(2)  11  Ad.  &  El.  589  ;  a.  c.  9  Law  J.  Rep.  (n.s.) 
Q.B.  165. 

(8)  Pott,  Exch.  78. 

(4)  1  B,  &  Ad.  605  ;  i.e.  9  Law  J.  Rep.  (h.b.) 
K.B.  89. 
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COURT  OF  ftUEEW'S  BENCH  : 


among  share-bn^rs.  Must  not  \be  defen- 
dant be  taken  to  be  cognisant  of  the  custom 
of  the  market  to  which  his  agent  goes?  and 
a  general  authority  to  bny  might  'indeed 
anthorise  the  brewer  to  Imy  in  the  par- 
ticular market.] 

Lastly,  the  action  for  money  paid  will 
not  lie ;  the  defendant  did  not  assent  to*  the 
payment— itfoore  v.  Pyrke  (6),  B^wley  v. 
Bell  (6),  Daviess.  Humphries  {1). 

Baines  and  T.  F.  EHi9,  conta^.^Ih 
Botolby  ▼.  BeU  there  was  an  express  otder 
to  the  broker  not  to  pay ;  and  the  drcum^ 
stances  were,  in  oUier'  respects,  peculiar. 
Here  the  obligation  to  pay,  on  the  part  of 
the  plaintiffi  raises  an  implied  promise  by 
the  defendant  to  repay  Yiiior^BriHain  v^ 
Lloyd (S).  The  defendant  had  broken  his 
contraet  before  tKe  sale  was  made;  and 
the  payment  was  made  in  cotisequeiioe  of 
that  breach  of  contract. 

[WiGHTMAN,  J. — The  principal  difficulty 
in  your  case  is,  that  you  did  not  give  the 
defendant  notice  that  the  scrip  would  be 
sold.  Had  you  done  so  the  defendant  might 
have  paid  the  difTereoce.] 

The  notice  to  the  broker  is  notice  to  the 
defendimt^SuUon'v.Tatham(9).  The  prin- 
cipal objectioR  made  at  the  trialwaa,  that  the 
action  should  have  been  ^>eeial ;  and  it  is 
not  disputed  that  the  delsndtot  anthorised 
the  plaintiff  to  contract  in  his  (the  defen- 
dant's) name. 

Cur.  adv,  vulL 

The  judgment  of  the  Court  was  subse- 
quently (July  12),  ^delivered  by— 

Lord  Denman,  C.J. — This  was  an  aetidn 
of  assumpsit,  for  money  paid  and  for  com- 
mission. At  the  trial,  it  appeared  that  tfa'e 
plaintiff,  a  sharebroker  at  Leeds,  bought  for 
the  defendant,  and  by  his  directions,  teti 
shares  in  the  Huddersfield  and  Manchester 
Hallway,  at  281.  a  share,'  to  be  paid  oti 
delivery  of  scrip.     The  defendant  not  being 

(5)  11  Si8ti62. 

(6)  3  Q.B.  JEbep^  2^1  •.p.  16  |.a«  J.  Rep.  (if.««) 
C.P.  18. 

(7)  6Med.&Wel8.153;  s.o.  9LawJ.Kep.(M.8.) 
Exch.  268. 

(8)  14  Mee.  ft  Wels.  762;  i.e.  15  Low  J.  R«p. 
(n4i.)  Ex«h.  48)  Me  M*£wen  o,  Woods,  ^filf, 
206. 

(9)  10  Ad.  &  £L  27  j  ■.  c.  8  Law  J.  Rep.  (n.b.) 
Q.B.  210. 


ready  to  pay  when  the  scrip  ^as  delivered 
to  the  plaintiff,  the  vendors  dtmsDoded  <he 
money  or  the  scrip  of  the  plaintiff,  who 
delivered  the  a^rip  back,  which  had  fallen  in 
price ;  and»  according  to  the  custom  of  the 
Stock  Exchange  at  Leeds  the  vendors  sold 
the  shares  for  the  then  market  price,  and 
called  upon  the  plaintiff  to  pay  the  differ- 
ence, which  lie  ^id,  aecoidiDg'  to  die  uttge. 
The  preaetit  aotion  was  branght  to  reoow 
the  money  so  paid,  amovnting  to:85/.,'aDd 
also  eoramiBsion  «pon  theorigisal  puv^sse. 
The  jury  found  a  verdict  for  die  pluntiff 
for  2L  lOs.  in  respect  of  the  oommissioa; 
but  under  die  direction  of  the  learned  Judge, 
who  was  disposed  to  think  th^  an  action 
fot  money  paid  was  iiotmaiBtai«ablerfotiDd 
«  Yefdiot  for  the  defendant  upon  the  oouat 
for  money  paid^  with 'liberty  for  the  plaintiir 
to' move  to  enter  a  Teidict  upon  that  ceavt 
for  S5L  damages^  in  ease  the  Court  should 
be  of  opmion  that  die  plaintiff  was  entided 
to  recover  the  amount  paid  fay  hira  fbr  loss 
upon  the  tranaaetionj  and  that  It  wasTC* 
coverable  under  the  count  for 'money  paid. 
The  case  of  B^J/fie  v;  BmtUrworH^  is 
not,  we  thinkf  dbtmgniahable  in  piiakiple 
fbom  the  present  It  was  dierevheld  by 
the  Court  of  Bxehequer,  mnkr  cireura* 
atanoes  very  ainslar  to  those  in  the  present 
case,  that  an  action  'for -money  paid  wn 
maintainable  by  a  shsoebrdLer  against  his 
priBcipal,  where  the  former  was*  by  ^ 
cuatom-of  the  ahaieHBavkset  m  which 'be 
dealt,'oblig^vto  make  good  defideBCiesotci^ 
flioned  by  the ' defattkof  hiv  prineipal ;  aad 
(hat  the  latter  must  be  eonsidesed  as^dsaKag 
with  his  broker  according  to  the  ussge  of 
the  market  in  which  he  deals  ^'vnd  that  a 
contract  according  to  such  usage  was  equi- 
valent to  a  request  to  the  broker  to  pay  the 
defideney,  if  the  principal  failed  to  do  so 
himself.  That  deeisioD  ia  in  aec(>rdanee,  as 
for  as  the  circumstaneea  are  paidM,  widi 
the  case  of  St^Um  v«  Ttilham,  We  are, 
therefore,  of  opinion  that  the  rule  should  be 
made  absolute  to  enter  a  verdict  for  tht 
plaintiff  on  the  count  for  •  money  paid^  for 
Sbl. 

Rule  ahMdute  to  enter  a  werdielfir 
the  plaint^. 


TRINITY  flCBRHrli^B. 
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2.  / 


WRAY  V,  TOKE  AND  ANOTHER. 


1848 
July  12 

Beer  Jcts—li  Geo.  4.  ^  I  Will.  4. 
c.  64.-4  ^  6  Wilt.  4.  e.  S5.— Conviction 
—  Jumdicdon  —  Statement  of  Offence  — 
Limitation  —  Particulartty  t —  Duplicity  — 
Penalty — Cosfs, 

Byibeil  Geo.iL.  ^X  WUhA.c^M.s.  13. 

•  ftmaU^  it  impoMed^ma  heer  tellers  licensed 

nder  (kit  ueif  mh»  shall  farmU  drtinkenneu 

Of  Omrderiy  tomdatd  in  their  houMtSi  not  ex-* 

ceediagforithe  first  offence. 6Ly  and  for  the 

memdneh  offence  \^k    Bj^cecHon  15.  M 

pnakks  Wider  the  act  are  to  be  recavered 

btfore  tuo  Jwatioeei  in  petty  seeeitmei  amd  arc 

te  he  iwedfer-  within  three'  calendar  vumthe. 

Bfuetian  S5.  m  yener^lform.of  c^mtiction  a 

pees,  Bjf  the  4^5  Will,  4^  c.  85.  ihie  act 

^nasnmemdedt.and  UeemeeM  were  to  beyramted 

for  the  sale  of  beer^.^c  Iq  he. consumed  on 

the  premises' or 'notf  hmt  ail  i  the  provmons^ 

fesames^  ^e.oftbe  11  Gmq.  4^  ^*  1  WiU.  4. 

e.  64*  mere  tm  Apply  to  .persens  Ueensed  wuter 

the  tnbse^seniacL 

J  emmeUlM  stated^  thaiW,  of  the  parish 
ifAihfsrdf  in  the  emmiy'^f  K^ums  convicted 
hji  two  JmeHees  in  -ami  for  the  eotndy  ef  K^ 
edisy  in  fic%i  sessions  injBtnd  for  the  division 
sfAshfofd  in  the  said  county,  for  that  he^ 
heisy  a  selkrofbeer  liaeMsed  to  aeU  the  same 
bf  reiaU  :to  he  oonsmmed  on  the  premisee, 
smier  the  qteovioiono  of.  thctsiaimtes  in  enah 
cote  made  mod  provided^  did  ai  the  parish,  ef 
J^ord^otesbidf.penhitidrtisdtennesa  and 
sther  disorderly  .condsiet  in* the  house  merh- 
HmediasuekHaeneefOmdisHwUein  ibeoaid 
farishr  of  jdslrfordr  cyminot  the  4enour  ofsueh 
Usenee  ymnteS  under  Ac  provisions  of  the 
said  statutes f  and^  eontrairy  to  the  form  of 
the  ssid  stmtuieSf  wAereby  ikS'Said  W.  had 
fsrfeited   IOL9  itbis  heiny  adyudyed  to  he 
hit  seeomd.  offence  ayainst'  the  provisimw  of 
the  afeeeesdd  statutes  to  permit  the  yeneral 
Mde  sftbeer,  ^cv  by  retail^in.Enyland;  and 
the  JosHeee  thereby  awarded  one  moiety  of 
the  psnaitp^- after  deduetiny  theeoets  t^the 
cmvicHon^  JoJhe  informery  and  the-. other 
moiety^  after  deduetiny  the  costs  as  afotte^ 
9aH  to  the  treasurer  qfthe.county  c^—Held, 
first,  that  the  conviction  need  not  be  by  two 
Justices  of  the  division  within  which  the 
liccnud  house  was  situate^  but  that  if  it  were 
neceuary  it  appeared  from  the  conviction 
that  they  were  so. 


'  Secettdly^ihaiitwasiunneeessary  toalieye 
that  the  conviction  took  place  within  three 
calendar  months  after  the  offence* 

Thirdly^  that  the  offence  was  properly 
Mated  to  be  contrary  to  the  form  of  the 
statutes, 

'.  Fourthlyi  that  the  conviction  need  not 
state  the  .wmes  of  the.  person^  permitted  to 
be  drunk  or  aUeye  that  they  were  unknown^ 

Fifthly,  that  the  offence  eharyed  to  hase 
been  committed  was  not  doubbm 

Sixthly^  that  it  was  unnecessary  to  set 
out  the  licence  in  the  conviction* 

Seventhly t  that  the  convittion  was  not  bad 
for  not  ascertaininy  the  costs, 
■    Lastly,  thai  the.convicl4an  need  not  be  on 
parchment.     < 

[Fov  the  report  of  the  above  case,  see 
17  IawJ.  Rep.  (n.b.)  M:<C«  pw  183.] 


1848 
Peb 


i8.     \ 


NICHOL  v.  ALISON. 


Witness — Order  and  Commission  to  exa* 
mine— I  Will  4.  c.  22.  5.  4. 

.  ■  A  Judge's  order  for  a  commission  to  exa- 
mine witnesses  need  not  covtoin  the  names 
of  the  commiswwre%  «i  they  are  to  be  ascer^ 
iained  by  subaequent  arranyement  between 
ihe  parties. 

Such  a  commission  is  not  a  writ,:  nor  htts 
it  ihe  incidents  cf  one,  and  therefore  it  need 
not  be  tested  in  term  time. 

Assumpsit  for  freight. 

Pleas — Non  assumpsit,  set-off,  and  other 
pleaa. 

At  the  trial,  before' Alderson,  B.|  at  the 
Spring  a89i«e9  fpr  YorkJdi|7»  it  appeared 
tiibat  the  action  was  brought  to  recover 
360Z»  lOf*  9d*,  kk  retp^  of  freight  earned 
by  Q^  ship  TritofOt^  pn.  A  v<)yage  from 
Val^p^aisQ  to  London ;  and  the  defendant 
sought  to.  aTail  himsplf,  unde^  the  plea 
of  set-off,  of  various  advances  alleged  to 
have  been  made  by  him  above  the  sum  of 
2501.,  "Which  was  admitted  to  have  been 
paid  un^er  the  terms  of  the.  charter-party. 
An  order  was  made  by  Williams,  J.,  for 
examination  of  witnesses,  named  in  the  order, 
at  Valparaiso,  in  Chili,  on  behalf  of  the  de- 

*  Decided  in  a  previous  tenn. 


COURT  rQF  ttUEmrB  BENCH  : 


fimdanV  tMt  alto  of  iHe^efcDdmitV  diganta^! 
wHhllbeMgr  tolibe  plasAtiff  tectoss^eKamine 
such '  iritnmes;'  The  oomaMion ' .' vasr  'idb 
tjn "osuil  fimBf  naming)  tiie  vonaBiMionttiy 
i|nd  >  var  tested  :  >-^.**  WitiMag,  Tbeitum 
liocd'  DfiBnun^  Aa^  WestmiiiBtbr,  the  ^Ifidv 
iay  of  -Apifl,  ia  the  4lh  year  ef  oof  >  leignr.^i 
it  im»  ffroved  ihati  after. -tiie'  making'ths 
OEder^  the  names  o^  Bevend'  pcnonstO'aot  aa 
caaamiasiolien 'ivwie  aiibmiltad«ta  the  fdain««. 
tvff'siaUnniey,  and  thaft  td  aomft'of  liieBi  bd 
•bje^ted^  'fthoae-'naraefl'?  wete  •  aetxardingly 
steaidL  Qlit,i  and'tlw  nd^skdMgitampi'wrerii 
inaectedin  thb  aoriwaiasiopj-  Itabaappaaraik 
ikadtfim  addition  ko  tbe'  witnesieiC  naindd  id 
thb  ( j^ndeor)  *  olilisr  witneaatrf '  wbtb  flacadaineA 
hsntbe^camralBsiomtoa  -^i  JfenftfaBtohJeflted^aai 
hehalf.Qf  the  defendant,  that  the  commis- 
sion could  not  he  received  In  evidence  on  the 
following,  amongst,  oth^  grounds : — First, 
that  the  order  did  not  specify  the  names  of 
the  commissioners.  Secondly;^  that  ilHKd  Hot 
cdt^t^ih  any  direclidns  ad  to  the  timc^-  placfe, 
and  nf^nnet  of  taking  the  eiiandtAliMl. 
Thirdly,  that  a  j^oipmissioq,  beln^  a  v(rit, 
stioUld '.have  't^fefen  testea  in '  tehn  tiia^ 
whe:^easfliw  wa$  testdd,invacatibn.  ^Wec- 
tions  Wer^  also  taken  to'thir  rekdlng  or  the 
txaminationa  of  sefdraliof .the-irifttifateti^  as 
neikh^  being  named  i»-  Ihe  •idM  nKUr  i^nts 
of .|h«  <kf«ndMH«  S«d)j|act  )to  %h«{  id»e^iioii« 
to  tha  eommjiaftiQiitf  aiverdi^  wis  takan  te 
the  defendant ;  it  being  referred  to  a  baariater 
%Q  asoaiijt^'asid  xaport  iQlhiaMXudgOj^w 
miMph  abo¥d  2«&0^  hf^ibaaa  fMiid  hoplte 
defend^t  for^  sApeinaim'  &r  the  >  ship, 
and  had  been  proved  hy\figytQeavea\n^€idaa 
the  commission*  Secondly,  bow  much,  bad 
been  ptdy^A  tijr  ^^ndsses  iiot  i^amed'iit  the 
commission.  The  bartistef'Ve^otted  tir  tha 
Judge  that  if  all  thfi  juuss  proved  by  wit- 
nesses examined  under  the  commission 
were  allowed,  they  would  ezcec^  th«atii«lihl 
of  the  plaiBtiifiTademaadj  i  If  those  Jiftifttinta 
only  were  allowed  which  wei^  pfo^tedob^r 
witnesses  named  in  the-^commis^on^  or  cc^uld 
be  identifijed  as  the  defendant's  agetits',  the^ 
would  be  a  Verdict  for  the  plaintiff  fbr  1  dl  L '; 
and  ifitii^.dornmlasioh'wiara  ^Abt  toc^Med  in 
eride^cev  Ihera'wxmld  bea  Tardieft^fortlha 
pkiatiff  Ibr  Uie  full  amo«iit  of  Ua^danomds 
A  ruleik^Tnlg  baaooblainsdii^eiitai^tlnaf^ 
diet  for  the.  plaintiff  fe^MOL  liQA.  M^  with 
intaiesti  on  tlie  ^nsuttd  that>tbe««mBiiat|oii 
ma  void,  aniAbd  depoAiliokifl^  AcM%e^.nat 


ddmiasiblBv  lij.  lausDii'ixfitbviob^etstiBiia'Qi^ga^ 
at  the  trial, — 

Waiion  and  Coar^n^shewed  eauae.-^Firat, 
it  is  not  Maee^aaiy  C to)  nanv  thfe*  oamnfia- 
aionars in '4116' order ;'aad  ni  tbera  mar'anj) 
•mission  Avb  'this  iBapeot-  itf is  nested' liy  fdi& 
aasmit^'of  4be4)laiBtift  '^Tbir  namds  wlddt 
WCBO' jdaaiAed  wdie  &p(taroTcadaff:li^(hiiiij  «» 
wlMft'iar'tfaB'iaamftttUgigribBT'^wBte  iM(dis4 
apph»ved<ifr«ftcie  op^fMrfeBM^f>€<t>k9acliB9i 
AaTdnMv  a£  pffl«tfDcy  attiraMniktailiioi  fivti 
Ihd'  masea  fof'tbe  eommdiaioBiclnB  dit  tkft 
•ideip.    Saeandliypdtrnni  propariiy  arodniai 

[The  second  objection  was  abstedoBodron 
tli»'qMrto£r«he^lMi&3J-  .1  /(-r^ri/*{ 
1.  •LaMlyy-tl  isinDt-nAseaiat^  tfuubawNmaiai^ 
■bnoshoitidbbaffteBtcdl  ia-tetoi  tiaatJ)  Itit 
MiifttfomniMi  lawtwiit^tDtohaait  mj^MAk 
iBcidfnt*  of  oofi'.tdtiaiia'pnfandilifimdte'S 
•tttule.'wUBb  Aoea  Mt^iaqwif  Ibal^MMdd 
^tasted  ift  •tano' AuiMt .  Jiiil^  itaoa  iorte^tfedi 
the<teate  in  nsaiyicyMea^ctiM  ba^aplebedant 
Id  ^d<'ODiBtnonotflieft'>af  dM.aMite^naad 
tliercr.wmiid^itheniisr^' lia  no  '*MlMm  dd4 
ptttdingj^'  to  AtaiUanea'ila-hrag^iMDid.  't  *  • 
"  Knumka  and  S^  fKU^^  ^iJkkM^nm 
ttimf  o£  Aeh  ncatqiiawonars,  -ahmilii .  fbatfe 
baen  apteified  dtiitr  in^rlhQ loiigindlavdar 
for  thar.comiiiiaaiHii  Qr.ia-raotteaisbiaqiioBft 

$Pn(j8)^  iMdf^  therCMWWMaaiittafcadabbajac 
been  toaladrdi^tanaeilmiek^'  it^ajmit^Had 
biw  alL  thb:  teqinistaa>o£jaiie^r- IlhdiraBlaiAiM 
0Qitunsaaloa«n^Sta)falina4bd  -earaaaiwtianH 
tagsthar  willi  tbdriMtonBogMonot  arid  tbk 
«ntwfl^-be;fiiiedfd(?jMDvi  is^Tntihiaaidncmnt 
at.WeataiwHer^/f/  A  (Mtft'cailtiDal^lodter 
aiiy  jMWont «r  trnmibeaiiol^ pataoiqi  -tei^'da 
Mi^iact'by'/waltb^'«<  ''.rit  jmhj  di  jI  -^  • 
.[Wit}HsiffMi^iJrf^Wbatimliitfitrti>r.  >.v 
.  ;  A  wtoiftof  cDrontasio]k»rlA  writ  of  amor^is 
taraJliictBleaat  atfOctauBiaii«n«-)d&'iv^^  iSla» 

o'  [WiwTBMiil^4hfttnWomldiil;bemtd<if  ft 

A^subpcBoa  >^lfalad)}ia- vaoHiQDuiajtiV'old 
iat(4^adMrrT*£f%M/^^Y^i€iif4ia9o(|6)i.  ( Tka 
9tetuUl  '8  4il  4>)Wdl«{^4;  o,\(IRu^.9^i%iionkj 

(l>4B.&Ald.877.  '  *■ 

•  i8i^  AmU,  iik.     nu      \ —   I     v/«m.i.>i// 


:-<6>li^iUraj 


^Via  )  (li*'-]    III 


?>')TRiraTin.TBaM;  isw. 


appii»  toJtiwsfiBttiinlap'vnts 

mit 

Loi«' DtNMiur,  (XJ.-^I  ilimk  that  a 
ooninnoa  to  exInMne  v^titoestti  is  not  m 
ifit,'nd4lNit^tre'uiiodikig>taleadia  t» 
attadi  tbeinciieAts  of  any  kaoim  wit  to 
Mck'B  dofdiiKtit*^  A*  to  the  teoondiipoint/ 
I  think  livauAm'ci'thm  seemadssiamra 
and  not  bfrmiOBdotieit  in  tbe*  oiden  Hem 
ifae^kdittiff^hflA  sii:  opfuxMnuty  of  olijBotin^ 
«i  did  fldjJMi-IO'floose  ofthocn  $  after  tUi 
Ubcen  dbne^  it -easiiiot  -he  arid:  that> he 
B  DOW  to  he  allowed  to  ^ib^eet  that  they  vefo 
flofnmnA  '>.   i  ''   - 

Pattesom,  J. — I  atn  ofthe  saaab  opiqioii^ 
UeraMate  i  WiO^  4^C4'22,,  proTtdaafor 
tkxee  tUaga.  .flral^  Uar a'inandaduia  to  tba 
io4gw<  af  Iha  tcQioQiev''aBd  adher  plaeea 
loder  the  Btitkli  4MDiaitm  m  foieifn  parU, 
ttteadiftgahe  pMndaawci  IS  Gvk  8.  e.  6d* 
i>i;  aad  en^  aoiandanaevelearly  a  writ  $ 
leeaadiy:^  hy  t.  4^  it  empoaren'  the  Oourte 
ortfaa  iodgeada  eveff  •aetioii'  dapendiiig  in 
tbd  oodrt;'  to>  OKfler 'tha>  eieaiaiaatioa  on 
mth  ofimy^tafeaieaivitfaki  the  joritdie* 
ki»i-of '4te  Coorl^  befiM  the  Master  or 
PsBtkanotidy,'  na'anyiMraoiis  Do  he  aamed 
ia  tBdk'cjider;  and  tbirAy,  in  the-  tani^ 
«Qttoi^<  the  €oar6  or  Jodga  amv  order  a 
flimiiihgioi|t(^iaiti0  forthe  esamiiiation  of 
witooMat  iiy  intenrcgaitoriei  or  otherwise.  If 
the  Ooort'  wteti  to  oidea  ^m  eomoisiion  to 
inneiB  the  firstiniUaoai'thab aright  oontain 
Ab  nunea-igf  the  cemaifatibneia^  bat  when 
m  oadct  k'lBi^  atiehamhers  lor  a  ceadant^ 
ttnitwooldiiothe  poidbletoaecerlain  at 
^  tiaie  of  aM^ang  it  who  are  the  most 
fiopflr  paide^  to  be  aemed  aa  conratitsion- 
en.  It  is  true  that  the  order  might  direot 
the  eommiariencra  to'be-nanied  by  the  par- 
<iei«evfai  nay  ^er«aMniiar;'hat  the  sta- 
tate  doaj^^dbt-'iaqmias  lAiem  ta  be  natneii 
in  the  order.  As  to  the  other  objeetion, 
I  do-vet  thhik  aciinnaiMiotif  can  be  in 
ttiictaest  called  a  writ  The  Mf  aeotion  of 
tike  Btatuta«iidly  asea  the  term  ^^mmissiOD," 
aal  I  d^30ot  any  itbat  an^  teati^imeeeaMry ) 
it  mights  sia^y^  parpdrt  to  hie  *'  by  the 
Court." 

WionncAK,  J.  — I  am  of  the  eame 
o^rakAi/'  '  Itia  ^nte^ded  that  this  commie- 
sioD  it  a.itT|t,  becaute  ft  contains  ^he  formal 
i&cidents  of  one,  and  that  it  is  therefore  im<* 
ptop^y  tested  ;ithe  argnmattt  bemg  derived 


finm  the  aneicBt  weH^known  writs,  which 
eonld  only  iasne  in  term  time,  and  tbooghf 
they  really  issue  in  vacation,  still  they  are 
only  recognised  as  having  issaed  in  term,: 
wmiA  are  so  tasted*  But  this  is  a  pmoeeding 
■nder  a  modem  act  of  parliamcat,  wUoh 
glfes  poarar  to  the  Conit  or  a  Judge  to^ 
issne  a  comnuBBien.  If  any  Judge  may 
issue  it*in:vaeatibn,  it  woidd  he  quite  an> 
anomaly  to  require  it  to  be  tested  in  tentn^ 
It  ia  difficult  indeed  to  aay  tkat  aaythtaigt 
in  the  natare  of  a  testa  is  neeessary*  As  ta 
the  objeelion  that  the  names  of  the  com-^ 
arissioners.  are  not  inserted  in  tba  order,  my^ 
Brother  Paiteson  haa  alveady  remarked 
thattka/atatnte  doaa  not  requipe  tbem  to  he 
mentioned,  and  in  praatioa  it  never  is  <k>ne« 

Verdict  for  the  plaintiff  for  19U, 


THE  QUEEN   V*   THE  INHABIT- 
ANTS  OP  8ALF0RD. 


1848,  y 

Jane  24 ;  > 
July  12.  J 

Poor  Law — Order  of  Removal — Statute 
9  ^  \Q  Vict,  c.  66.— Five  Years*  Residence 
— Residence  out  ^f  Respondent  Parish, 

Tk€  wUsMe  9  Sjr  10  Fict.  <y,  66.  s.  1*  doew 
not  appljf  mkere  ikire  hmt  been  a  residence 
6f  ike  pauper  oai  of4ke  parish  at  tmy  time 
dMng  tkefipe  gears  pte/stdlmg  f^  wder  o/ 
raiaoaa^. 

Quflsre-^ljr  IA#  Mtsshm^  applies  fa  an  ^der 
which  hds  net  been  appealed  Ojiainstf  er  0hieh 
hue  been  confirmed  en  appeal,  befsre  the 
passing  ef^  etaiute. 

ITox  the  report  of  Uie  above  case  see 
17  Law  J.  Rep,  (n.s.)  M.C.  p.  170.] 


1M#.        >      JAULEX  0«  HARVBT. 

June  7,  l^.j 

County  Court — Jurisdiction — Claim  of 
Title  to  Land — Duty  of  Judge — Prohibition, 

• 

Under  the  SSth  eeetton  ef  the  9  ^10  Viet. 
a*  95.  the  juriedktien  of  the  eetutty  court 
is  not  ousted  6y  «  aiera  claim  of  title,  unleu 
eueh  claim  appears  upon  the  pleadings.  Upon 
a  parol  claim  U  is  the  duty  of  the  Judge  to 
isuiwB  amd  decide  whether  the  title  reaU§ 
ie  in  fuesOon  ;  but  Me.  deeieion  is  not  final. 


95S 


COURT  OF  aUE]5N•6/^ENCH : 


/or ,(/;  the  9uperi9r  Court  be  ^ai^fiei  that  the 
title  did  cpme  in  qtiestion,  a  prohibitior^  toill 
be  gra,nted, 

A  plaint  was  brought  in  the  €an»bridge 
Couqty  Court  by  the  plaintiff  against  ^e 
defendant  for  use  and  occupation  of  certain 
premises  at  Bourne*  in  the  county  of  Cam- 
bridge. When  the  plaint  came  .on  to.be 
h^ardj  the .  defendant  took  an  objectJpn  ta 
^he  jurisdiction^ of  the  Court  on  the  ground 
tbat  he  believed  himself  to  be  the  owner  of 
the  property.  By  the  direction  of  the  Judge 
he  was  sworUi  and  on  examination  be  stated 
that  the  premises  were  in  his  belief  bia  owPt 
and  that  he  bad  bought  jbbem.at  aujiuction*. 
No  evidence  <)f  hi^  title  was  adduced,. ^d 
the  Judg^  prQcee4ed  to  hear^the  caae,  and 
gave  judgmeut  fo|[  tb^  plaintiff,  A.  rui^ 
had  bee^  obtained^  eal}jii\g  on  the  Judge  of 
th&  couAty  court  and,  ^e  plaintiff  to  shew 
cause  why  a  writ  of  prohibition  should  not 
issue,  commanding  them  not  to  proceed 
furtber  in  the  suit. 

JPurchafn^  shewed  cause  (June  7). — The 
rule  must  be  discharged,  as.  the .  course  pqir 
sued  was  the  proper  one«  and  the  Judge 
has  already  decided  that  there  was  no  title 
in  question.  The  Court  befpre  lybom  the 
claim. is  m^de  must  inquire  as  to  the.  bona 
fides  of  the  cl^im,  ,an4  a  mere  a]legatio;n. 
without  evidence  will  not  oust  their  lurisr 
diction.  Similar  cases  have  arisen  under 
statutes  as  to  proceedings  before  Justices. 
Under  the  Malicious  Trespass  Act,  7  &  8 
Qep,  4.  9.  30,.  jt  is  opt  su0^i)t  that  .the 
accused  party  says  be  acted  und^  ^Jieasq^v- 
able  supposition  of  right ;  but  they  must 
inquire  imd  deetde.upon  the  drckmstanees 
whether  b&ilid'bc^adt-^rAe'QfreeiiV.  Dod^ 
son  (I).  So  under  the  6$  Ot^t  9.  e.  127,  ff 
stat^mpnt  of  a  party,  called,  upon  to  pay 
church-rates  that  he  disputes  the  rate  is  not 
alone  n^&cihntn^The  Sing  v,  fVroiiesley 
(2).  ^  tn  that  ji^e  a  caveat  ha4  ey/en.  heea 
entered,  but  the  jurisdiction  of  tb^.Justiceii 
was  not  taken  avray.  Here  the  ^Judge  has 
examined ,  into  the  cifcu^ostance^i  and  his 
decision  must  be  copc^^ive.  He  referred, 
to  Britiain  v.  Kinnaird  (3).  The  facts 
fully  support  the  decision  of  ;tbe  J^^ge.    , 


.  The  CiourA^^I^d  lil|>0^        - 

Nayhr^  to  support  the  rule.T<-Tbe  oasei 
cited  were  under  difiGsrent  aate>/of  parlia- 
ment. 

;,  [WiGHTMANy  J»-rTh6y  S0em  ta  me  to 
shew  that  it  is  xiot  enough-^  4  m^n  menly 
to  say,  I  piiaim  tlie  preflomaas Tpfvier, but 
he  must  jshew  moua  ii^asonabla  groiutd  to 
satisfy. the  Judge,  as.  agaUist:.the  piM«tiff; 
and  if  the  Judge  shavUiiv.  fact  he  nvmg 
kt  Jhis  decisioQ,  ai^dithe  Cauit  be  saitisfiei 
tjhatthe  title  did  oome^in  ^uestiqOf  a  probi^ 
bition  would  go.]  .     , 

.  In  the  Qld»,co,uaty  courtrth^  juiisdiction 
was  ousted  as  soon  as  a  pjea  .or..c$)gui>< 
sance  «hewiagt  title  <  was  slead^d*-*-  Twr 
nistM^d  y»  PjaUison(,^y  mreJtmustbe 
presumed  tbere  was  bom^fid^Sf  for  the  party 
deliberately  swore  that  be  beli^veA  hiuMll 
to  be  the  owner,  andhisaffidatVits^npw  repeat 
the.  claim.     - .  '        .  .  ,  •  ^  i     ■    . 

[WiGHTMAisiy  J>^-^In  .  a  rH>ta  ,  t<^  Mr* 
Udall's  work  o|x  Jih^\  County. Co^rts^  tbs 
ca^es  upon  the  Irish^actsrareireferred.lo^ani 
the  inferenc^e  drawn  is,  that  the  fact^  of  eaoh 
ca^e  mu^t  be  iuyesjtig«ite4  by  eridcMe  tos« 
whether  the  right  is  bond^fid^  in  .%\^tM>n«] 

The  claim  is  <suffiiQie/it,  «^ .  it  was  not 
intended  to  ^ve  jurisdipti^  in  thesacasea; 
and  if  the;  Judfi^  {below, .ia  to  idecide  t}» 
question,  he  ean  always  exteii^^  j^^ 
diction.  :      -  ' 

^WxGKTjiAV.,  J.— rBut  wMttiUe  is  shawa 
upon  your  affidavits  ?] , 

The  jdefendant  ^msftx^  it  j^  )^  . The,  title 
n^ed.not  be  proved.  He.  re^wred  |tp  /i>  rs 
Gvjynney,  Knight.  Isp)w   .    * 

.   Qwc^udn^wlL 

Judgment  was  '  oh  a  sulifie^ent  day 
(June  15)  delivered  by— 


r  I  !■ 


;(1)  9Ai[.&E1.70^' 


,  _  &'  Adol.  648;  a.  C5.  9  taw  J.  Rep,  (k.8.) 

•  (3)  1  Brod.  &  Bing.  432. 


, '  *.     \ 


WiQBTMA»t  J»-^The-qj^estio»  Ji«.t^Wfc«^ 
was,  whether  tha  title.ito  .aiji, .  beppditameqt 

came  in  question, so  as., to.  ti^a  .t|)f^.ca#e 

put, of  the  j^ri8diqti(m  of  rtb^^oiiptf  oourt 

under  the  pn>viso  in  the  ^Stbr^fpti?^  ofitU 

9.&  lO.yict.  c.W,     Tbeid^fflap^  Vfw  ^^ 

use  .and  ppcupatipi^,  Aud.tbftrdi^dffiit  ob- 

j^ted  .  to    the .  Jurisdiction.  :qf  .fba .  icomm 

court  upon  the  ground  tha^  he  cjaimqd  the 

premiHe«(  as  his  own,  f^  tbftlrpoppieqmeotly 

the  title  was  in  question.    Tbo  Judge  of 

(4)  8  Com.  ».  243;  s.e.  15  LaW'^.H^.  (ss) 
Cii\33d. 
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the  county  court  c%imith«d  thh  d^fenciant 
tipcm  oatli,  who  stated  thftt  he  believed  the 
pmniaes  "were  hi^,  ntwl  thttt  he  had  pur- 
chased them  at  a  sale  by  aoction.     Thb 
Judge,  however,  wentdn  nHth  the  case',  and 
decided  in  fiiverar  of  thfe  pfaiiftiff,  1)eing  of 
opinxm  thM  ther  title  ^Rd  not  reaHy  come  in 
q«estien$-  and  upon  entamination  of  the 
didavitag  I'aiA'of  opinion  that  there  was 
fiot  any  real  grotind  for*  th^  objection,  and 
diat  Hie  qneation'  of  ti^  was  not  raised 
h^tutfide  by  the  defendant.    The  defendant 
did  not  pretend  to  have  had  any  convey- 
anee  of  the  premises,  or' to  have  paid  for 
tbem,  or'to  have  had  possession,  &c.  On  the 
other  haiM),  it  appeared  thai  the  ][ikitttiff  had 
been  in  poasessidn  of  Che  pfeihises,  anii  in  re- 
cdpt  of  the  rents  and'pVdfitS  for  upwards  of 
tweftty-ffl^'yeafs ;  thatte  hM  A  ctonveiyance 
of  tieto;  and  hiud  paid  ihc^purchftde^money ; 
and  that  the  defendant  in  1843  took  Uie 
premisea  of  the  plaititifTto  tenant,'  at  a  rent 
of  ^M.  a  year,  which  was  paid  down  to 
November  1846.    It  alsb  appeared  that,  in 
Jane  184T,  the  plaintiff  distrained  the  goods 
of  the  defendant  for  the  atrear,  whieh  were 
sold  wi^oint  leple^tl  ;    that  on  a  sub- 
sequent occasion,  when  it  was'a  ouestion 
whether  the  defendant  had  not  taken  the 
premises  of  the  plaiifttiff  jointly  with  his 
vm,  the    diefendant  swore  that  he  alone 
took  the  premises  of  the  plaintiff.     It  ap- 
peared tipon  these  fkets  clear  that  the  de- 
fendant had  no  ground  for  bringing  the 
thle  isCo  qirestiQln,  akld  that'it  was  not  really 
IB  que«lioti"hi  the'V^e.     Ittras,  however, 
contended   for  >the  defendant  '^hdt  it  was 
enoQghF  fbrhifn  to  state  upon  oath  that  he 
believed  Uie  premises  were  his  to  briqg  the 
case  within  the  provifso,  and  to, take  it  out 
of  the  jurisdiction  of  the  county  court,  and 
that  die  Jodge  had  n6  aUthbrity  to  iiiquire 
further.    It  appears  to  me  that  if  the  Judge 
has  authoritf  to  astertain  whether  the  title 
reatly  ftp  Bi  4iiest]6n,''it  is  Very  difficult  to 
deBnt  tbt  ^it  to  Vrhich  his  inquiry  may 
go.     It  cai^  hktdly  be  inttfhded  by  the  sta- 
tute tkiilf^he  meteassettioti  of  the  defen- 
dant that  he  cdaims  title,  or  that  it  is  in 
question,  will  suffice  to  take  away  the  juris- 
dicCKmr  the  Judge  must  be  ^tisfied  that  it 
is  in -question,  and  for  that  purpose  must 
have  aolhonty  to  inquire  intoi  90  much  of 
the  caae  as  is  necessary  to  satisfy  him  upon 
that  point.    Where  there*  lire  special  plead* 


ings,  and  the  question  is  raised  upon  themj 
the  Judge  can'  go  no  further  ; '  but  where 
the  question  is  not  raised  upon  the  plead- 
ings, but  is  merely  suggested  by  the  defen- 
dant, the  Judge  must  inquire  mto  the  cir* 
cumstances  before  he  can  be  satisfied  that 
title 'does  come  in  question.  If  he  Is  wrong, 
and  assumes  jurisdiction  when  the  title  really 
is  in  question,  the  defendant,  upon  making 
that  appear  to  the  superior  Court,  would  be 
entitled  to  a  prohibition.  Each  case  must 
depend  upon  its  own  circumstances.  The 
cases  that  have  been  decided  upon  the  53 
Geo.  3.  c,  127.  8.  7.  are  authorities  for  this 
view  of  the  case.  The  terms  of  the  pro- 
visions fn  the  two  statutes  are  not  the  same 
-*— but  the  point  in  question  is  common  to 
both.  In  The  King  v.  the  Chapet  Wardens  of 
Mitnrow  (6),  and  The  King  v.  Wrottesley, 
it  was  consideted  that  the  Justices  in  a  case 
under  the  53  Geo.  3.  must  be  satisfied  that 
there  is  a  bond  Jlde  intention  to  dispute  the 
late  befere  they  ar6  boiiiid  to  stop.  If,  not' 
withstanding  reasonable  evidence  that  the 
title  is  really  in  question,  the  Judge  of  the 
inferior  court  still  goes  on,  his  assumption 
of  iurisdiction  miiy  be  superseded  by  a 
pronibftion  \  but  in  the  present  <Jase  it  ap- 
pears to  me  that  the  Judge  of  the  county 
court  #as  right,  and  that  title  did  not  really 
come  intb  question  in  the  case.  The  rule, 
therefer^,  will  be  discharged. 

Rule  discharged  J* 
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July  12 

Poor  La^-^Order,  0/  JRemoval-^Irre- 
movabiliiy — ^^9  ^  IQ  VieU  c.  dG.-^Reaidence 
—  Widow — Appe^L 

Residence  hy  a  pauper  fi^  five  years  next 
befone  the  application  for  the  warrant  partly 
as  wife  and  partly  ds  widow^  is  sufficient  to 
render  her  irremof>abte,  under  the  1^  ^  10 
Fid.  c.  W. 

The  9  Sf  10  Vict,  c.  66.  does  not  give 
an  appeal  against  an  order  made  prior 
to  its  passing^  on  the  ground  of  five  years' 

(6)  9  Mab.  &  Selw.  248.    * 

•  In  Owen  ▼.  Pearce,  a  aimilar  rul^  was  dis- 
charged at  the  aame  time,  Mr.  Justice  Wightmao, 
ttpon  the  facta  disclosed  upon  tbe  afiBdatita,  deciding 
that  the  Judge  of  the  county  coui;jt  had  righdy  held 
that  the  title  did  not  coma  in  queadon. 
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COURT  OF  QUEEN'S  BENCH : 


residence  in  the  respondent  parish,  where 
there  has  been  no  actual  removal  of  the 
pauper, 

[For  the  report  of  the  aboye  case  see 
17  Law  J.  Rep.  (n.s.)  M.C.  p.  171.] 


DYER  «.  COWLEY. 
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June  9 
July  12 

Vendor  and  Purchaser — Delivery,  what 
amounts  to — Ambiguous  Finding  of  Jury — 
New  Trial — Entering  Verdict, 

Where  a  Judge  at  Nisi  Prius  reserves  cer^ 
tain  facts  for  the  opinion  of  the  Courts  with 
the  consent  of  the  parties,  such  facts  are  in 
the  nature  qfa  special  ease;  and  if  the  verdict 
can  stand  consistently  with  those  faete^ 
though  they  might  lead  to  an  opposite  conclU' 
sion,  ihe  Court,  in  its  discretion^  will  order 
the  verdict  to  standi  rather  than  grant  a  new 
trial,  which  could  only  end  in  the  same  ver^ 
diet  with  additional  expense. 

In  an  action  for  goods  sold  and  delivered^ 
a  verdict  was  found  for  the  plaintiff,  and  leave 
was  reserved  to  enter  a  nonsuii,  **  if  the  facts 
proved  did  not  support  an  action  for  goods 
sold  and  delivered,'*  Those  facts  being  am- 
higuous,  the  Court  refused  to  enter  a  nonsuit^ 
as  from  the  facts  proved  the  jury  might  have 
inferred  a  delivery;  and  they  would  not 
grant  a  new  trial,  as  it  would  only  lead  to  an 
amendment  of  the  declaration  by  inserting  a 
count  for  goods  bargained  and  sold,  and 
another  verdict  for  the  plaintiff.  They,  there* 
fore,  in  the  exercise  of  their  discretion,  di" 
rected  the  verdict  to  stand  for  the  plaintiff. 

Assumpsit,  for  goods  sold  and  delivered. 

Plea-— Non  assumpsit. 

At  the  trial,  before  Wilde,  C.J.,  at  the 
Summer  Assizes  at  Bristol,  18479  it  ap- 
peared that  the  plaintiff  was  the  captain  of 
a  Bristol  trader;  and  that  the  defendant, 
who  resided  in  London,  was  a  dealer  in  wild 
and  foreign  animals,  and  birds.  The  plain- 
tiff brought  two  leopards  to  Bristol  by  his 
ship,  and  they  were  placed  in  the  Zoological 
Gardens  there  for  the  purpose  of  being  sold. 
The  defendant  heard  of  them  through  a 
person  of  the  name  of  Gregory,  and  being 
at  Bristol,  an  agreement  was  entered  into 
between  the  plaintiff  and  the  defendant  that 


the  defendant  should  purchase  them  for  30/. 
It  was  proved  that  the  plaintiff,  the  defen- 
dant and  Gregory  went,  together  to  the 
ship,  and  that  51,  wan  juad  in  part  of  the 
purchase-money.  The  three  then  went  toge- 
ther to  the  Zoological  Gardens,  where  the 
leopards  were  handed  over  to  Gregory,  and 
were  taken  by  him  to  his  house^  to  be  kept 
till  Cowley  should  pay  the  remainder  of  the 
purchase-money,  and  fetch  them  away. 
Cowley  then  set  off  for  London,  saying  that 
he  should  return  in  three  days.  He  did  not 
return  till  alter  the  expiration  of  that  period, 
and  during  his  absence  both  the  animals  died. 

It  was  contended,  for  the  defendant, 
that,  as  the  plaintiff  had  a  lien  on  the 
animals  till  the  remainder  of  the  30/.  was 
paid,  there  could  not  be  said  to  have  been  a 
deliyery,  and  that  the  action  for  goods  sold 
and  delivered  would  not  lie.  The  jury 
found,  on  the  question  being  put  to  diem 
by  the  Chief  Justice,  that  dL  was  paid  to 
complete  the  bargain ;  and  a  verdict  was 
entered  for  the  plaintiff  ibr  251,,  leave  b^ng 
reserved  for  the  defendant  to  move  to  enter 
a  nonsuit  if  the  fects  proved  did  not  support 
an  action  for  goods  sold  and  delivered.  In 
Michaelmas  term,  1847, — 

Kinglake,  Serj,  moved  accordingly,  and 
referred  to  Maherly  v.  Shepherd{\\  BomU 
ter  V.  Amott  (2),  Goodall  v.  Skelion  (3),  and 
Bladey  v.  Parker  (4).  A  rule  urn  having 
been  granted  to  enter  a  nonsuit,  or  for  a  new 
trial, — 

Prideaux  shewed  cause.— The  d^very 
to  Grregory  was  a  delivery  to  the  defendant, 
and  at  all  events  it  became  so  aftear  the  time 
limited  for  the  return  of  Cowley  £rom  London 
—Salter  Y.  WooUams{5).  On  the  evideaoe, 
either  Gregory  was  not  die  plaintifl*B  agent, 
or  if  he  was,  he  was  eqnally  die  agent  of  the 
defendant— j^ovlton  v.  uimott.  In  Ooodail 
V,  SheUon  there  was  no  proof  of  a  delivery. 
.  [Coleridge,  J. — The  defendant  treats 
this  as  a  ready-money  transaction.] 

The  5^.  was  expressly  found  to  be  paid 
to  complete  the  bargain;  and  the  parting 
with  the  possession  did  away  widi  the  lien. 

(1)  10  Bing.  99;  8.  e.  2  Lsw  J.  Rep.  (n^> 
C.P  181 

(2)  1  Cr.  &  M.  833;  s.  e.  2  Um  J.  Rep.  (v^s.) 
£xch.  97. 

(3)  2  H.  Bl.  316. 

(4)  2  B.  &  C.  37. 

(^)  8  Soott,  N.R.  M ;  s.  e.  10  Law  J.  Rep.  (k.l) 
C  J».  Hfi. 
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Ifl  DM^f.  FMmf^O}  m^ti^wf  fo  A' 
tkU  fcttooi  nni^  ttmikr  clNttiiiflt«i4ie8^ 
«M  hdd  add^cry*  to  the  dcfeftdftnti  thoogk 
tilt  ^feiBliff  •Dofii^  fa&'cottsideted  at  atUl' 
nlaiiit^ispMfial  uiteffcftf  iD'tke>|^oo4BJ     ' 

tf  li  fexiod'«l'#hioh/tt  cftfi  te  sftMt that 
theim^iM^.pBaBedita'tAjye  dofeftdMtr  Ttor 
phiatiff  aBiiit  tefflP  iMotaiMd  tveipnMior, 
tiDfCTgiftfuiyteAhieinUken'fcon  GregOvy^'fi) 
onlody.  (By.th»:wtt  i«^H9  fM'<H^rty{i«t 
giedt  aoUr  paaaod  to*fehe  has^ef'tlU  delivfrj*- 
'*¥ciidkar  ipeodsMiOMM^  i»i  .Tendili^  et 
eiCfaihate  jMeMb/cmptofM  quia 
i|«i  raiiidiiifi  4nK|ptMtradidit^.^dhuilr 
\fm  dfltthMH  4Mt.r  ^lAlUffw  lifilT/  life.  0> 

(PafihrB|0Hviic»<-^ha4{jdcMii  apfci  o9«toiiw^ 
phte  the  fhtenPifotMi  of  a^lhird  ptrty^ 

Tbeot  flBMr  be  af dctilwry  land'  -aooepawMe* 
litlii  iha «t4t&t»  of  Fmii4»,t29  Cari  ^«' 
&  S^  9L  i9».  /whibh  may;  ji^l'incMl'ibe  -ai^h  a 
UifttxiaftQ^atfppotft'aif 'j|i9ta9ii  for  igooda^ 

nid^  md  4divcrad^Cl»frliV.V.  .Pi^(7V 
U«i.iEk£«4^MM(a)uT-v'  

Theju^[gmiTa  t  '6?  lli'0;  Cqiirt  (d)  Was,  subsc- 
qofintly .(July  12),. dfelivcreaby    '" ' ' "      Y 

L011D  Dbhimi»>CJ>— ^WaJnd.itna^ea^ 
wy  to  e«rtid«r  irimiia  done  at  MM  Pdii» 
iriiMi]k)ittli  aro' i^aervQd- to  the  oj^oiaii  itf 
aaipmoriCMftft-  wd  -<^  verdict  m  .to.  ha 
entered  aeeofdmg  to  that  opinion.  The  faeta* 
mkmA  aatriift-thftrpattmrof  a  tf^M  nse 
iihrtim*  toiflia  eowdeyfttjpiMrf  tha  Jadyg^^ 
«hoea4e«iibn4>£  AelaWjthfimipon.  arising- 
idl  thcii-fhnf  iMaTi ^finat .  W:  thf  qaaa^  •  Tbi$( 
oaaat'ha  ^dtmer  wit}iDUt;4he  unseat.  <rf  hath 
pviifa  ArNW  PsWi;,aa4,;eilhmr  party <¥, 
ai*  ■■riii.ad  ihfit  tiliB^A:>iMr«^  ivill  do  jtfstioa. 
Meatdtagrio  lan^  io.  lioand-  to. withhold  Ui> 
coaetilV>atiift  iMt^iira.*thf^ia^,to  heatoer»r 
taned  l|f /lii#4Mliporf1tihal)al-^theiuryi  If 
the  fiwtf  Smii^ktmv^ir  tha-Hs^if^  iii4)arfeot^t 
idia^aqniimffnp^  » iwf /triat  tabes  plqee, 
iheprfeaed  ^af»fW%  «aiiplo|nKi.f9r  aaving^ 
expaQal*i«fl|A'hMra'^  affiae^^  driving  th% 


•.>T 


-'"    ' 


(8)  1  Q.B.  Rep.  802.  ...    ,,.    . 

<9)  Lord  Dcnmaa,  C.  J.,  fiiththti,  'h,  CqU 

New  SaaiBS,  XVlt.^dB. 


partfea tf^^^aewand'^iiioveasad  expondituroy 
and  pnoloii^eid  Mtigation,  with  aH  its  inoon-^ 
veniencies  and  evils.  What  the  Judge  rep^rts^ 
the  parties  to  have  agreed  to  must  bind  them  ; 
a^d  ii^  ihiaoMelhe^leam^di  Lord  Chief 
Jnsticef  inforn^s  n^h'  tbi^t  having  tsikj&nithe 
jury's  opinion  upon  a  single  fact,  that  of 
payment,  he  directed  a  verdict  for  the  plain- 
tiff, giving  leave  to  the  defendant,  by  consent 
of  the  plaintifi^totnovafov.andnauit,.  ''if 
the  facts  proved  did  not  supfA^rt  goodi 
•old  and  delivered."  We  have  heard  them 
largely  and' learnedly  discussed,  and  cannot 
arrive'' at  ^  dear  CDnviction  t)h  the  law 
arising  on  these  facts',  because'  they  are  am- 
higuottfli  .  They  w^ald^. support '^bat  «ouit, 
if  thty  led^tha  itny  lo-oftaeonoluaion  oa  thos 
itttettiioa  of  the  parftMa#  hiit  «ot  otherwise* 
Thorax  <ire  strong  veaaooa  urged  an- both: 
sidao  of  tUo^qiMtion  ^and<we  «aimot^  avoid 
exenMaing  a  disaoHion  ia  tho  oate« . ' 

'  We  ckianot  eater  a  Boaeuat,  haoavset  th^ra 
avalaatarwhich woald'Sapporl  th^ oountfoi 
ga«ida  aoU*  '  We^wouldv  gvaat  a>  nav  trial  ^ 
to  ascertain  the  iataaiian  vhut  it  in  ohvioua. 
tha^ifw^  dio «0k  the  plaintiff  wiU  apply  for 
amd^htain  laawa  io;<amefid  his  .dec)ai»tioiv 
hy  inserting'  fi>ooHat  ior*  goads  .haxgained* 
aOd  aold,  whioh^  aaaU  agf^^i,  <(m)uld<be.^ 
pvovod  by  tho  ovill^nce  pgrodiioiBd  hy  tha 
plMtiff  at  the  tnal«  .We  abcmld  be  loalh. 
to  omke  a  tuW  absolute  whieh  woald  make, 
that  espenae  iiumn^  uselaasi  ai^  oould  only 
pfpd«6^  tha  turne*  raaalt  aa  the  jury  have, 
already  aidvad  at.  with  a  great  fidditioiuU. 
OKpensa  to  both^  pastias*  We  do  not  aea 
thalliia  {m>of  jbite^  .and  therefore  we^  are 
of  ^opinion  that  the  yerdict  must  stand.  We 
are  awai^.that  the  dalandant  w4U  tbua  losa 
an  advantage,  to  which  he  might  possibly 
hi^vehe^  ifonnd  entitled  in  tha  aWi^  of 
things  that  existed  at, the  triali  but. thiols 
i&'eoBaeqtienceofhiB  not  taking  .the  'proper 
iQenna  to- secure  it^  /  vrhioh  we  do  ;)ot  regret* 
aa  it  la  wholly  indqiiandent  of  the  nserita, 
and^'ifidefd,  ifould  give  him  a^triumph  over 
(iN»  justioa  nf  the  oase  thi^ough  a  tiivial  slip 
of  the  pleader*      - 

Ruk  disdharged." 


^fF* 


t       I 


.  .      «'       » 


■    "    *       ^1        *• 
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COURT  OF  QUEEN'S  BENCH  : 


1848. 
June  2. 


In  the  matter  of  the  arbitration 
between  the  east  and  west 

INDIA  DOCKS  AND  BIRMING- 
HAM JUNCTION  RAILWAY  COM- 
PANY and  BRADSHAW. 


Railway  —  Lands  Clauses  Consolidation 
Act — 8  Vict,  c,  18. — Arbitration — Award 
—  Umpire, 

Where  a  claim  for  compensation  is  referred 
to  arbitration  under  the  Lands  Clauses  Con^ 
solidation  Act,  the  award  need  not  assess  the 
price  of  the  land  taken  and  the  damage 
separately. 

The  arbitrators  awarded  a  sum  for  the  fee 
simple  in  possession  of  the  claimants  land, 
and  also  for  the  immediate  possession  thereof: 
— Held,  unobjectionable,  though  it  appeared 
that  there  was  an  existing  lease  of  part  of 
the  land,  the  claimant  having  used  the  same 
terms  in  his  notice  of  claim. 

The  Court  will  not  entertain  an  objection 
that  the  award  is  contrary  to  the  evidence. 

Where  two  arbitrators  have  been  appointed 
by  the  parties,  the  appointment  of  an  umpire 
by  the  Board  of  Trade,  more  than  twenty- 
one  days  after  the  appointment  of  the  last 
arbitrator,  is  valid. 

The  three  months  within  which  the  umpire 
is  bound  to  make  his  award  are  to  be  calcu- 
lated from  the  time  when  the  duty  devolves 
upon  him. 

This  was  a  rule,  calling  upon  the  above- 
named  railway  company  to  shew  cause  why 
the  award  or  umpirage  made  between  these 
parties  should  not  be  set  aside,  on  the  follow- 
ing grounds : — First,  that  the  award  was  not 
warranted  by  the  submission,  the  price  to  be 
paid  for  the  land,  for  compensation  for  the 
damage  by  severance,  and  for  other  injuries 
sustained  by  the  claimant  being  assessed  in 
one  sum  of  2,560/. ;  whereas  the  sum  to 
be  paid  for  the  land,  the^Vum  to  be  paid 
as  compensation  for  severance,  and  the 
sum  to  be  paid  for  other  injuries,  should 
each  have  been  assessed  and  awarded  sepa- 
rately. Secondly,  that  the  award  was  not 
according  to,  nor  warranted  by,  the  claim 
upon  which  the  umpire  professed  to  adjudi- 
cate, in  this,  that  the  umpire  has  awarded  a 
sum  for  the  value  of  the  land  and  for  the 
immediate  possession  thereof;  whereas,  it 
appeared  by  the  claim  and  the  proceedings, 


that  the  claimant  had  not  possession,  and 
could  not  give  such  immediate  possession, 
but  that  part  of  the  land  was  in  the  occu- 
pation of  J.  Baum  under  a  lease  expiring 
in  1850,  and  that  other  part  of  the  land  so 
to  be  taken  was  in  the  occupation  of  J. 
Low  as  tenant  thereof.  Thirdly,  that  the 
umpire  had  exceeded  his  authority  in 
awarding  a  sum  of  money  to  be  paid  (inief 
alia)  for  the  immediate  possession  of  the 
said  land.  Fourthly,  that  the  umpire  re- 
ceived evidence  and  statements  not  upon 
oath.  Fifthly,  that  he  decided  contrary  to 
all  tbe  evidence  before  him.  Sixthly,  that 
the  declarations  of  the  arbitrators  and  um- 
pire respectively  were  not  made  in  doe 
time.  Seventhly,  that  the  umpire  was  not 
properly  and  legally  appointed,  and  that 
the  award  was  made  after  the  umpire's 
authority  had  ceased.  Eighthly,  that  the 
award  was  not  certain  nor  final.  Ninthly, 
that  the  Board  of  Trade  had  no  authority 
to  appoint  an  umpire. 

The  following  were  the  facts  on  which 
the  rule  was  founded  : — William  Bradshaw 
being   possessed  of  the  fee  simple  of  an 
estate  at  Hackney  Wick,   consisting  of  a 
manor  house,  out- buildings,  and  twenty-five 
acres  of  land,  on  the  Srd  of  November  1846 
received  a  notice  from  the  secretary  of  the 
above-named  company  that  they  were  will- 
ing to  treat  for  his  estate  and  interest  in 
the   land   and   premises   described  in  the 
notice,  and  calling  upon  him  for  the  par- 
ticulars of  his  estate  and  interest  therein. 
On  the  21st  of  December  1846,  the  fol- 
lowing  claim,  signed    by  Mr.   Bradshaw, 
was  sent  to  the  company  for  the  land  de- 
scribed m  the  notice  (being  a  portion  of  ten 
acres  which  would  be  wholly  destroyed  for 
building    purposes),    and    for   injury  and 
damage  to  the  residue  of  the  ten  acres  by 
reason  of  severance,  the  sum  of  1 7,325/., 
subject  to  a  deduction  for  tbe  value  of  the 
land  destroyed  for  building  purposes  whidi 
might   not  be  required  by  the  company. 
He  also  claimed,  as  the  value  of  the  manor 
house,  garden,  and  out-buildings  described 
in  the  notice,  and  in  the  occupation  of  J. 
Baum,  1,5001.,  and  for  the  stabling,  out- 
buildings, and  yard,  also  described  in  Uie  no- 
tice, 750^.,  and  also  claimed  to  be  paid  for 
any  injury  or  damage  he  might  otherwise  sus- 
tain, and  all  costs,  &c.  to  be  incurred  by  rea* 
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son  of  the  company  taking  the  land,  and 
in  addition,  compensation  for  being  dispos- 
sessed of  his  estate.     Mr.  Bradshaw  also 
stated  in  his  claim  that  he  desired  to  have 
it  settled  by  arbitration  under  section  23rd 
of  the  Lands  Clauses  Consolidation  Act, 
1845.     On  the  25th  of  March  1847,  a 
notice  was  served  on  the  claimant  that  the 
company  had,  on  the  23rd  of  March,  ap- 
pointed Mr.  F.  Fuller  as  their  arbitrator, 
and  requesting  the   claimant  to    appoint 
another;  and  he  accordingly,  on  the  Gth  of 
April  1847,  duly  appointed  Mr.  Gadsden  to 
act  as  arbitrator  on  his  behalf.     The  notice 
given  to  the  company  of  this  appointment 
stated  "that   the   matter  required  to   be 
referred  to  arbitration  was  as  follows — viz. 
to  settle  the  amount  of  compensation  to  be 
paid  to  me  by  the  said  company,  for  the 
ftt  simple  in  possession  of  and  in  the  land, 
farm-house,   yard,    and   cow- shed   in   the 
occupation  of  J.  Low  ;  the  manor  house, 
garden  and  out-buildings,  the  stabling,  out- 
boildings,  and  yard  in  the  occupation  of 
J.  Baum  (which  said  manor  house,  &c.  are 
subject  to  a  lease  thereof  granted  to  the 
said  J.  Baum  for  a  term  of  years  which  will 
expire  at  Michaelmas  1850,  at  a  yearly  rent 
of  38/.) ;  all  which  said  premises  are  de- 
scribed or  referred  to  in  my  aforesaid  claim  ; 
and  for  injury  and  damage  by  reason  of  the 
severance  of  my  said  land,  and  for  all  other 
injury,  damage,    costs,   charges,  and   ex- 
penses mentioned  and  detailed  in  my  said 
claim."     In  consequence  of  the  arbitrators 
not  having  appointed  any  umpire,  the  two 
parties    joined   in    an  application   to   the 
Board  of  Trade    to    appoint  an  umpire. 
But  before  the  29th  of  April  Mr.  Bradshaw 
requested  them  to  appoint  a  barrister,  as 
many  points  of  law  were  likely  to  arise  on  the 
reference.    The  company  afterwards  made  a 
separate  request  to  the  arbitrators  to  appoint 
an  umpire ;  and,  they  having  neglected  to 
do  so  for  seven  days,  made  another  applica- 
tion to  the  Board  of  Trade,  who,  on  the  17th 
of  May  1847,  appointed  Mr.  Powell  (who 
was  clerk  to  the  Waterloo  Branch  Company 
and  a  surveyor)  as  umpire.     On  the  27th 
of  May  the  two  arbitrators  and  the  umpire 
made  the  declarations  as  required  by  section 
33  of    the    Lands    Clauses   Consolidation 
Act.     On  the  same  day,  the  arbitrators  and 
umpire  went  over  the  estate,  accompanied 
by  the  surveyor  and  other  persons  brought 


there  by  the  company,  and  also  by  the 
claimant's  surveyor.  It  was  alleged  in  the 
affidavits,  on  behalf  of  the  claimant,  that 
after  having  viewed  the  premises,  the  umpire 
asked  many  questions,  and  heard  observa- 
tions made  by  persons  who  were  not  examin- 
ed at  the  hearing,  although  remonstrated 
with,  on  the  ground  that  it  was  unfair  to  the 
claimant  for  him  to  hear  evidence  not  on 
oath,  or  to  permit  remarks  to  be  made  to. 
his  prejudice,  and  that  the  arbitrators  and 
umpire  ought,  like  a  jury,  merely  to  have 
the  land  shewn  them  by  a  surveyor  on  each 
side  without  any  observations  being  made 
by  either  party  (1).  On  the  5th  of  June 
1847,  the  parties  attended  before  the  arbi- 
trators and  umpire,  when  witnesses  were 
called  for  the  claimant,  who  estimated  his 
damages  at  8,664/.  for  the  land  and  premises 
required  by  the  company,  and  the  general 
damages  by  severance,  subject  to  the  lessee's 
and  tenant's  interest  therein,  the  company 
having  declined  to  take  the  whole  ten  acres 
mentioned  in  the  claim,  but  confining  them- 
selves to  two  acres,  ten  perches,  and  the 
buildings.  The  hearing  was  postponed  until 
the  9th  of  June,  when  the  case  of  the 
claimant  closed,  and  the  company  did  not 
call  any  witnesses.  On  the  26th  of  July 
1847,  an  award  made  by  Mr.  Powell,  the 
umpire,  was  received  by  the  claimant, 
assessing  the  compensation  at  2,5602.  The 
award  stated  that  this  sum  was  given  by 
way  of  compensation  for  the  absolute  pur- 
chase of  the  fee  simple  in  possession,  free 
from  incumbrances  (except  the  tithe  com- 
mutation rent-charge)  of  the  lands  taken, 
and  also  for  the  immediate  possession  thereof, 
and  also  for  all  damage  by  reason  of  severing 
or  otherwise  injuriously  affecting  the  lands 
of  the  claimant. 

Sir  J.  Jervis  (Attorney  General)^  Sir 
F.  Kelly,  and  Cowling,  shewed  cause  (2). — 
There  is  a  preliminary  objection  to  this  rule. 
The  award  of  the  umpire  has  not  been  made 
a  rule  of  court,  but  only  the  submission  to 
the  two  arbitrators.     There  is,  therefore,  no 
proper  submission  to  the  umpire  before  the 

(1)  The  affidaviu  in  answer  explained  that  ti^e 
observations  and  questions  related  only  to  tue 
situation  and  character  of  the  land  and  not  to  tne 

value.  T>«%%.. 

(2)  May  4,  before  Lord  Denman,  C.J.,  ira.vi.c' 

son,  Jo  Wightman,  J.,  and  £rle,  J . 
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Court.     Section  36.  enables  the  parties  to 
make  the  submission  a  rule  of  court. 

[WiGHTMAN,  J.<— It  is  clear  that  we  have 
jurisdiction,  as  the  act  directs  an  umpire  to 
be  appointed  on  the  original  submission.] 

Then  as  to  the  merits :  first,  it  is  objected 
that  the  damage  by  severance  is  not  assessed 
separately;  but  it  does  not  appear  that 
there  is  any  such  damage ;  and  besides, 
in  the  case  of  arbitration,  no  such  separate 
finding  is  required.  Section  49.  applies  only 
to  the  verdict  of  a  jury,  not  to  an  award. 
This  clause  has  also  been  held  to  be  only 
directory  —  CorrigaU  v.  the  London  and 
Blaekwall  Railway  Company  (3),  In  re  the 
London  and  Oreenwich  Railway  Company 
(4).  Section  34.  treats  the  sum  to  be 
awarded  as  one  single  sum.  Secondly,  it 
is  said  the  award  is  not  warranted  by  the 
claim,  as  Mr.  Bradshaw  has  not  immediate 
possession  of  the  estate.  This  is  answered 
by  the  claim  itself,  which  does  not  shew 
that  Baum  and  Low  have  more  than  tenan- 
cies at  will.  Besides,  if  Baum  is  tenant  till 
1 850,  the  company  cannot  take  possession 
without  paying  him ;  and  the  claimant  cannot 
object  that  he  has  compensation  for  more 
than  he  is  entitled  to,  and  it  is  nowhere 
alleged  that  he  cannot  give  immediate  pos- 
session. Section  37.  cures  all  errors  of 
form  in  the  award.  The  third  objection  is 
included  in  the  second.  There  is  no  ground 
shewn  for  the  fourth  and  fiflh  objections, 
and  the  affidavits  of  the  company  quite 
answer  them. 

[Pattsson,  J.— -Nothing  was  said  about 
the  award  being  contrary  to  the  evidence 
when  the  rule  was  moved  for ;  if  there  had, 
I  should  not  have  allowed  it] 

Sixthly,  the  declarations  were  made  in  due 
time.  The  umpire  clearly  did  so ;  and  the 
other  two  persons  never  acted  as  arbitrators 
for  any  other  purpose  than  to  enable  the  Board 
of  Trade  to  appoint  an  umpire.  The  seventh 
and  ninth  objections  raise  the  question  as  to 
the  power  of  the  Board  of  Trade  to  appoint 
an  umpire.  The  arbitrators  having  made  no 
declaration,  amounted  to  a  refusal  by  them 
to  act,  so  as  to  give  the  Board  of  Trade 
authority  under  section  28.  Section  23, 
will  be  relied  on ;  but  the  three  months 

(3)  5  Man.  &  Gr.  219 ;  s.  o.  12  Law  J.  Rep.  (n.s.) 
C.P.  209. 

(4)  2  Ad.  &  £].  678 ;  8.  c.  4  Law  J.  Rep.  (m.8.) 
K.B.  103. 


within  which  the  award  is  to  be  made  mna 
from  the  date  of  the  appointment  of  the 
umpire  or  arbitrator,  as  llie  case  may  be ; 
that  is  the  time  when  the  duty  of  making 
the  award  is  cast  upon  them.  It  was  stated 
when  this  rule  was  moved  for,  that  Patte- 
son,  J.  had  decided  that  the  time  ran  finom 
the  appointment  of  the  last  arbitrator. 

[Patteson,  J.— My  note  of  that  caae. 
In  re  the  Great  North  of  England  Rmilwag 
Company  {5\  shews  that  the  award  was 
made  by  the  umpire  more  than  three  months 
after  his  appointment.  It  was  not  shewn 
that  the  appointment  was  brooght  to  his 
notice  more  than  three  months  before  the 
award;  but  I  thought  that  made  no  dif- 
ference.] 

This  very  point  has  been  expressly  decided 
in  SkerraU  v.  the  North  Staffordshire  Rail- 
way Company  (6),  by  the  Lord  Chaneellor, 
who  held  that  die  time  ran  from  the  appoint- 
ment of  the  umpire. 

[Patteson,  J.-— One  point  made  in 
moving  for  the  rule  was,  that  twenty-one 
days  having  expired  since  the  last  arbi- 
trator was  appointed,  the  submission  fell 
to  the  ground,  and  no  umpire  could  be 
appointed.] 

That  is  founded  on  section  31 ;  but  here 
the  arbitrators  have  refused  to  act:  and 
besides,  the  application  by  the  claimant  to 
appoint  an  umpire  with  Uie  knowledge  of 
the  facts,  waives  any  such  objection.  Doe 
d.  TurnbuU  v.  Brown{7)t  and  Cocky* Gent 
(8)  were  cited.  Lastly,  there  is  no  objectioa 
to  the  finality  of  the  award. 

Butt  and  Hugh  HiU^  in  support  of  the 
rule.-^As  to  the  first  point,  the  arbitratoTs 
are  to  discharge  the  same  duties  as  a  jury, 
and,  therefore,  ought  to  assess  the  sums  in 
the  same  manner.  Then  as  to  Baum*s 
lease,  it  deiirly  appears  on  the  affidavit  thsit 
he  has  a  right  to  possession  till  1850,  and 
the  award  is,  therefore,  enroneoua.  Next, 
the  umpire  had  no  lawful  authority  to  act, 
nor  had  the  Board  of  Trade  any  power  to 
appoint  him.  After  the  lapse  of  twenty-one 
days,  the  power  of  the  arbitrators  to  award 
had  ceased.   By  section  27.  an  umpire  may 

(5)  Bail  Court,  M.T.  1847. 

(6)  2  PhUl.  475. 


(7)  5  B.  &  C.  384. 
(8) 


13  Mee.  &  W«1b.  364;  s.  c  16  Lsw  J.  Rep. 
(m.8.)  Ezch.  33. 
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be  appointed  by  the  arbitraton  before  they 
enter  upon  the  matters  referred  to  them,  to 
dedde  "on  any  such  matters  on  which  they 
diall  differ" ;  and  by  section  28.  in  case  of 
their  refusal  or  neglect,  for  seven  days  after 
request,  to  i^point  an  umpire,  the  Board  of 
Trade  is  empowered  to  appoint ;  and  his  de- 
cisbn  as  to  matters  "  on  which  the  arbitrators 
shall  differ"  shall  be  final.  Those  clauses 
suppose  that  there  are  arbitrators  in  exist- 
ence who  are  capable  of  deciding,  but  who 
differ  in  their  opinions  as  to  the  matters 
referred.  The  fact  that  the  parties  have 
attended  the  umpire,  does  not  get  rid  of 
the  objection  that  he  had  no  authority  or 
jurisdiction  whatever.  Consent  cannot  give 
jurisdiction.  Lastly,  the  umpire  has  ad- 
mitted statements  not  made  on  oath.  Th  is 
is  not  denied  on  the  affidavits. 

[Lord  Dbnman,  C.J. — No  collusion  or 
improper  conduct  is  charged :  in  fact,  what 
you  call  receiving  evidence  not  on  oath,  was 
not  receiving  evidence  at  all,  but  talking 
about  some  of  the  matters  referred.] 

The  Court  will  not  draw  any  line  as  to 
the  degree  of  importance  of  the  information 
received  by  the  umpire — Dobion  v.  Groves 
(9). 

[Lord  Denman,  C.J. — That  was  quite  a 
different  case.] 

Cur,  adv,  vuU. 

Judgment  was  now  delivered  by — 

Lord  Drnmak,  C.J. — In  this  case  several 
objections  were  made  against  the  award  of 
the  umpire.  First,  that  one  sum  was  awarded 
for  damage  and  price,  instead  of  a  separate 
mm  on  each  account.  The  answer  is,  that 
in  respect  of  arbitration,  there  is  no  require- 
ment in  the  statnte  for  separate  assessments ; 
and  that  in  respect  of  verdicts  upon  inqui- 
sitions, such  requirements  as  are  in  s.  49.  of 
the  present  statute  are  directory,  and  not 
conditional — In  re  Lfrndon  and  Greenwich 
Railwoff  Company  f  Corrigall  v.  London  and 
BlaekwaU  Railway  Company.  Secondly  and 
thirdly,  that  the  award  assumes  the  claimant 
to  be  b  possession.  The  answer  is,  that  such 
assumption  if  actually  made  is  in  his  favour 
and  to  his  advantage,  and  therefore  no  matter 
of  complaint  for  him.  But  it  does  not 
appear  clearly  that  any  such  assumption 

(9)  6  Q.B.  Rep.  037 ;  s.  c.  14  Law  J.  Rep.  (n.s.) 
Q.B.  17. 


was  made.  The  expression  *'  fee  simple  in 
possession"  in  the  claim  is  used  in  contra- 
distinction to  "fee  simple  in  reversion  or 
remainder.*'  The  compensation  given  can 
only  be  taken  to  be  in  respect  of  what  was 
claimed ;  and  if  the  tenants  have  any  claim 
in  respect  of  the  actual  possession  of  the 
land,  their  remedy  is  against  the  company, 
and  not  against  the  owner  of  the  fee* 
Fourthly,  fifthly  and  eighthly,  that  the 
umpire  received  statements  not  on  oath,  and 
that  he  decided  contrary  to  the  evidence, 
and  that  the  award  is  not  final.  But  the 
proof  of  these  assertions  fails,  and  with 
respect  to  the  fifth  objection,  even  if  the 
decision  had  been  contrary  to  the  evidence, 
that  would  not  be  any  ground  for  the  inter- 
ference of  this  Court.  As  to  the  ninth, 
sixth  and  seventh  objections  against  the 
appointment  of  an  umpire  by  the  Board  of 
Trade,  the  time  of  his  declaration  and  the 
time  of  making  his  award,  the  facts  appear 
to  be,  that  the  company  appointed  their  arbi- 
trator on  the  28rd  of  March  1847,  and  the 
claimant  his  on  the  6th  of  April ;  these  arbi- 
trators did  not  appoint  an  umpire  or  enter 
on  the  matters  referred,  and  both  parties 
before  the  29th  of  April  joined  in  applying 
to  the  Board  of  Trade  to  appoint  an  umpire. 
On  the  29th  of  April  the  claimant  objected 
to  the  appointment  of  any  umpire  not  a 
barrister.  The  company  afterwards  made 
a  request  to  the  arbitrators,  and  after  seven 
days  another  application  to  the  Board  of 
Trade,  who,  on  the  17th  of  May  appointed 
a  surveyor  to  be  the  umpire ;  and  he  made 
his  declaration  on  the  27th  of  May,  and 
his  award  on  the  26th  of  July. 

Upon  these  facts  the  objections  are,  that 
the  appointment  of  an  umpire  must  be 
completed  within  twenty-one  days,  and  the 
award  of  the  umpire  made  within  three 
months  after  the  appointment  of  the  arbi- 
trators ;  that  their  appointment  was  com- 
plete on  the  6th  of  April,  and  that  conse- 
quently the  appointment  of  the  umpire  on 
the  17th  of  May,  and  the  making  of  the 
award  on  the  26th  of  July,  were  too  late. 
But  it  appears  to  us,  that  the  powers  given 
for  arbitration  continue  for  three  months 
after  the  arbitrators  are  appointed,  and  are 
determined  then  only  by  sect.  23.  enacting 
that  the  question  shidl  be  settled  by  a  jury, 
if,  when  the  matter  shall  have  been  referred 
to  arbitration,  the  arbitrators  or  their  umpire 
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shall  for  three  months  have  failed  to  make 
their  or  his  award,  or  if  no  final  award  shall 
be  made.  That  the  Slst  section,  providing 
that  the  umpire  shall  determine  where  nei- 
ther of  the  arbitrators  refuses  or  neglects  to 
act,  and  they  fail  for  twenty-one  days  from 
their  appointment  to  make  their  award, 
operates  only  to  take  from  the  arbitrators 
the  power  of  making  an  award,  and  to  vest 
that  power  in  the  umpire,  but  not  to  render 
void  the  submission  to  arbitration,  and  the 
other  powers  incidental  thereto,  such  as  the 
appointment  of  an  umpire.  The  statute  con- 
templates three  cases  where  a  single  arbitrator 
is  to  award,  and  in  each  of  those  cases  he 
has  three  months  for  the  purpose,  viz.,  where 
a  single  arbitrator  is  originally  appointed 
under  s.  25,  or  a  vacancy  is  left  unsupplied 
under  s.  26,  or  one  of  the  two  refuses  or 
neglects  to  act  under  s.  30.  It  is  to  be 
observed,  that  the  umpire  cannot  be  brought 
into  action  in  either  of  these  cases.  Then 
s.  31.  provides  for  two  arbitrators  acting 
and  failing  to  award ;  if  they  so  fail  for 
twenty-one  days,  and  do  not  extend  their 
time,  the  power  to  award  is  taken  from 
them  and  vested  in  such  umpire  as  is 
duly  appointed  under  the  other  provisions 
of  the  statute,  which  are  not  affected  by 
this  section.  The  incapacity  to  make  an 
award  has  no  effect  upon  the  power  given 
to  the  arbitrators  under  s.  27,  and  to  the 
Board  of  Trade  on  their  default  under  s.  28. 
to  appoint  a  new  umpire  in  case  of  the 
death  or  failure  of  the  first ;  and  we  see  no 
reason  why  the  same  incapacity  to  award 
should  have  any  effect  upon  the  powers 
given  for  appointing  the  original  umpire. 
If  the  construction  contended  for  by  the 
claimant  is  correct,  it  might  happen  that  at 
the  end  of  twenty-one  days  the  power  to 
award  might  cease,  and  the  power  to  resort 
to  a  jury  still  be  suspended  for  the  residue 
of  three  months,  which  would  be  a  delay 
without  purpose.  On  these  grounds,  we 
have  come  to  the  conclusion,  that  the  ap- 
pointment of  the  umpire  was  valid.  There 
appears  no  foundation  for  the  objection,  that 
the  umpire  did  not  make  his  declaration 
in  time,  as  he  was  appointed  on  the  17th 
of  May,  and  made  it  on  the  27th,  before  he 
entered  on  the  matters  referred.  The  re- 
maining objection  is,  that  the  award  of  the 
umpire  is  too  late,  there  being  more  than 
three  months  between  the  appointment  of 


the  arbitrators  and  his  award.  But  we  find 
it  decided  in  Ex  parte  Skerrati  v.  the  North 
Staffordshire  Railway  Company  that  the 
three  months  for  the  umpire  commences 
from  the  duty  devolving  upon  him.  In  this 
decision  we  fully  concur,  and  as  this  award 
of  the  umpire  was  made  within  three  months 
from  the  duty  devolving  upon  him,  and 
indeed  within  three  months  from  his  appoint- 
ment, it  is  not  too  late.  The  rule,  therefore, 
must  be  discharged  with  costs. 

Rule  discharged. 


2.  J 


MASON  V.  LAMBERT. 


1848 

July  12 

Clergy — Dilapidations,  Repair  of — Ec- 
clesiastical Livings, 

A  perpetual  curate  (not  removable  at  the 
will  of  the  donor  or  patron)  possessed  of  a 
house  and  lands  in  right  of  his  curacy ^  is 
bound  to  keep  the  same  in  repair.  There- 
fore, an  action  for  dilapidations  is  main- 
tainable  by  the  new  incumbent  against  his 
predecessor  in  the  curacy  for  leaving  such 
house  or  lands  out  of  repair. 

Case.     The  declaration  stated  that  by 
the  law  and  custom  of  England  hitherto 
used  and  approved  of,  all  and  singular  the 
rectors,   vicars,  and   other  incumbents   of 
ecclesiastical  livings  and  benefices  in  this 
kingdom,  not  being  incumbents  removable 
at  the  will  or  pleasure  of  the  patrons  or 
donors  of  such  livings  and  benefices,  where- 
unto  do  belong  any  house   or  houses   or 
other  buildings,   are  bound  and  ought  to 
repair,   support,  and  sustain   all  and  sin* 
gular  the   houses  and   other   buildings  of 
and    belonging   to   their  respective  recto* 
ries,  vicarages,  or  other  ecclesiastical  liv* 
ings  or  benefices,   and  to  leave  the  same 
so  repaired,   supported,   and   sustained   to 
their  successors.     That  the  curacy  of  Mar* 
rick,  in  the  county  of  York,  is  a  perpetual 
curacy  and  ecclesiastical  living,  and  per* 
petual   cure   and   benefice,   whereunto    do 
belong  a  house  and  certain,  to  wit,  twenty 
other   buildings,   and   the   said  curacy   is 
within  the  diocese  of  the  Bishop  of  Ripon  • 
That  the  incumbent  for  the  time  being  of 
the  said  curacy  is  not  removable  at  the  wi'.l 
or  pleasure  of  the  patron  or  donor  thereof. 
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That  the  defendant  heretofore,  to  wit,  on 
the  Ist  of  January  a.d.  1840,  was  duly 
nominated  and  licensed  to  the  said  curacy, 
aod  then  became  and  was  and  thenceforth 
down  to  the  time  next  hereinafter  mention- 
ed, continued  to  be  and  was  the  true  and 
lawful  corate  and  incumbent  of  the  said 
curacy,  and  the  said  defendant  during  all 
that  time  was  seised  in  right  of  the  said 
conicy,  of  and  in  a  certain  messuage,  to 
wit,  a  house  called  Bank  House,  and  of  and 
in  divers,  to  wit,  twenty  other  buildings, 
and  of  and  in  divers,  to  wit,  five  gardens, 
and  of  and  in  divers,  to  wit,  fifty  acres  of 
land,  situate,  lying,  and  being  in  the  parish 
of  Gun  ton,  in  the  said  county  of  York. 
And  the  said  defendant,  being  such  curate 
and  incumbent,  and  so  seised  as  aforesaid, 
afterwards,  to  wit,  on  the  Ist  of  January 
1847,  freely,   and  in   due    form  of  law, 
resigned  the  said  curacy  to  Francis  Morley, 
who  then  was,  and  ever  since  has  been,  and 
tdll  is,  the  true  and  lawful  patron  and  donor 
of  the  said  curacy.     And  the  said  Francis 
Morley  afterwards,  to  wit,  on  the  day  and 
year  last  aforesaid,  accepted  the  said  re- 
agnation,  and  thereupon,  to  wit,   on  the 
same  day  and  year  last  aforesaid,  the  said 
Francis  Morley  then  being  the  true  and 
lawful  patron,  and  having  the  donation  of 
the  said  curacy,  in  due  form  .of  law  nomi- 
nated the  said  plaintiff  to  be  curate  of  the 
wd  curacy ;   and  the  said  plaintiff  being 
10  duly  nominated  to  the  said  curacy,  was 
afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid  duly  licensed  by  the  Right  Reve- 
rend Father  in  God,  Charles  Thomas  Lord 
Bishop  of  Ripon,  to  perform  the  oflSce  of 
curate  of  the  said  curacy.     And  the  said 
plaintiff  thereby  and  by  means  aforesaid, 
then  and  there  became  and  was,  and  ever 
since  has  been,  and  still  is,  the  curate  and 
incumbent  of  the  said  curacy,  and  the  next 
mceessor   of  the   said  defendant  of  and 
to  the  same.     And  the  plaintiff  in  fact 
saith,  that  at  the  time  of  the  resignation  by 
the  said  defendant  of  the  said  curacy  as 
aforesaid,  the  said  messuage  and  buildings 
and  the  fences  of  the  said  gardens  and  lands 
were,  and  that  the  same  still  are,  out  of 
repair    and    greatly    dilapidated,  ruinous, 
broken,  and  in  great  decay  for  want  of  due 
repairing  thereof,  and  that  the  same  were 
so  left  by  the  said  defendant  out  of  repair 
aad  greatly  dilapidated,  ruinous,   broken, 


and  in  great  decay  at  the  time  of  his  said 
resignation. 

To  this  declaration  there  was  a  special 
demurrer  and  joinder  therein ;  but  the  argu- 
ment was  restricted  to  the  general  question 
of  liability  to  keep  in  repair. 

Addison  (27th  of  June),  for  the  defen- 
dant, contended  that  there  was  no  authority 
to  shew  that  a  perpetual  curate,  as  such,  was 
liable  to  an  action  for  dilapidations  at  the 
suit  of  his  successor.  The  action  for  dilapi- 
dations is  sustainable  by  the  common  law 
of  England.  Perpetual  curates  originated 
after  the  time  of  memory ;  their  liability, 
therefore,  could  not  arise  by  immemorial 
custom.  At  common  law  curates  had  no 
successors,  and  were  not  corporations.  Where 
there  is  a  perpetual  curate  the  repair  of  the 
church  devolves  on  the  lay  rector,  as  pointed 
out  by  Coleridge,  J.,  in  giving  his  judgment 
in  Doe  d.  Richardson  v.  Thomas  {I).  A 
perpetual  curate  is  not  seised  in  right  of  his 
church  :  a  perpetual  curate  is  neither  insti- 
tuted nor  inducted,  which  are  necessary  to 
confer  the  temporalities.  This  declaration, 
indeed,  avers  that  the  defendant  was  seised, 
but  that  is  put  as  a  conclusion  of  law,  for  it 
is  not  shewn  how  he  was  seised.  A  perpe- 
tual curacy  is  not  a  living  or  benefice.  The 
impropriator  is  to  be  sued,  which  prevents 
any  inconvenience.  The  impropriator  is 
the  owner  of  the  rectory ;  the  curate  his 
curate,  but  not  removable. 

The  ai^ument  on  both  sides  is  much 
abridged,  on  account  of  its  being  so  fully 
gone  into  in  the  judgment  of  the  Court. 

The  following  books  and  cases  were  cited : 
— Gibson's  Codex,  819,  2  Burn's  Eee.  Law, 
55,  6,  Duke  of  Portland  v.  Bingham  (2), 
Browne  v.  Ramsden  (3),  Price  v,  Pratt  (4), 

1  Bum's  EccL  Law,  tit.  *  Benefice,'  155t 

2  Bum's  EccL  Law,  tit.  <  Curate.'  The  Con- 
stiiution  ofOthobon,  a.d.  1268, 2  Bum's  EccL 
Law,  tit. '  Donative,'  223, 1  Gibson's  Codex, 
715. 

Manisty,  for  the  plaintiff. —  It  is  not 
necessary  to  shew  that  the  liability  existed 
before  the  time  of  legal  memory.  Vicarages, 
themselves,  are  generally  within  memory. 
All  spiritual  persons  holding  lands  not  re- 

(1)  9  Ad.  &  £1.  6£6  }  B.  c.  8  Law  J.  Rep.  (n.8.) 
Q.B.  145. 

(2)  IHag.  Cons.  Rep.  157. 

(3)  8  TaoDt.  559. 

(4)  BuDbury,273. 
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moTable  at  wiU»  ore  IkUa  to  ffepair.  If 
the  benefice  were  created  irhhin  mtmotft 
the  custom  would  attach.  Bat  little  can  be 
infcired  fmm  eoiatea  not  being  mentioBod 
in  the  prvvindal  conatitalions  in  express 
terms,  for  although  not  ao  mentioned, 
**  prebends"  are  liable  to  repairs.  The  am- 
portant  eomrtjtution  ia  that  of  Otkoban,  a«d. 
1268.  The  worda  nsed  are  *'  UnimsFsi 
deriei."  Curates  ave  ineliided  under  tboae 
general  woitls.  If  it  be  denied  that  tbe 
estate  iras  held  in  right  of  the  incumbency, 
the  defendant  should  so  plead,  and  ndse 
the  question  that  he  was  not  sensed*  The 
deelamtion  states  that  Ac  perpelual  ounrary 
was  u  benefice  to  which  a  house  behMiss ; 
tharefoiu  this  living  must  haiTe'  been  maile 
a  corporation  in  some  way»  There  is  ao 
reason  why  a  different  law  should  be  appli* 
eable  to  perpetual  cmacies  Umn  ia  appIicaUe 
to  rectories'  and  vicanBiges.^^-He  cited,  be- 
sides the  anthoritiee  above  referred  to, 
ZH^^'t  /WmniV  C(MnM9ihr  (5),  2  Bum'^ 
EceU  Lam^  140,  LwndwaocP$  GUmory^  1 12, 
IZElh.  e.  10^  WUe  ▼.  ilf«fo«J/e(6),  The 
Atiomey  OtfMml  t.  BrHan{7)i  I  Oeo»  1. 
MM.  2.  0. 10«  e.  4,  RoMiffhr.  Z)*Oy^(a), 
Bird  r.  Ralph{9). 

AddiUon,  in  raply.--^lf  the  UabHity  of  the 
perpetual  curate  depend  on  the  fiwt  that 
tiie  euraey  has  been  augmented,  tlien  that 
ihct  should  have  been  averred.  A  truTeive 
of  the  seisin  in  this  decteatiioii  would  be 
rather  atmireneof  aconclusiou  of  law  than 
of  fKt.  As  to  the  liability  of  a  vicar,  that 
is  not  a  paffallelease,  as  the  vicarage  en- 
dowment is  something  canied  out  of  recto- 
rial estate.  The  endowment  was,  at  one 
time,  a  pait  of  the  rectory.  The  argument 
that  this  is  not  a  benefited  living  Ims  not 
been  touched. 

Ctin  ado*  wxU, 

Lord  I>8Kmak,  CJ.  now  (July  12)  de- 
livered the  judgment  of  the  Court.— In 
this  case  the  plaintiff  is  ^e  present  bolder 
of  the  perpetual  ouracy  of  Marriek,  the  de- 
fendant his  next  immediate  ptedecessor ;  and 
the  action  -is  brougbl}'  to  recover  damages 

(5)  1  WiiM.  Saimd.  21 6i  A,  note  <f. 

(6)  10  B.Ik  a299 ;  sa6  Law  J.  Rep.  K.B.  1^. 

(7)  2  Vm.  sen.  436. 

(8)  2  Term  Rep.  630. 

(9)  2  Ad.  &  El. 773  ;  a.  d.  2  Lew  J.  Rep.  (N.fi.) 
K.a  99. 


lor  diHqndiitBoaBi.  Tin  'dedaiatmB.ta  de- 
mnrrsd  to  apeeiBUy  7  but/tfan  aain»ifueaiipu 
on  the  asgnment^wBS  jnliBther>l^e  law  af 
dflapidadenaappMea  in  negatd  to  a  IwBa- 
'fiae^'  if  this  auty  'beaa  nsdlsdj  t>f  the  deacrip- 
tiflD  and  witii  thei  incidoita  which  -  naa  pav- 
ticniaiiy  atatadm  Hhis!  dedamtion*  The 
eumoy^is  dcscvtbed  ae*a  perpetual  cnescy, 
aad  an  ecdeaiaatical  iivingv  *^  wheflemito  do 
belong  a  Jiouae and. certain  buildingat"  asid 
tbeiiacomhent  is  not  zanmyable'at'tfaB.wiil 
of  the  patmn.  The  defendant  became 
cnnte  by  die  nominatian  of  the  patron, 
and  .W8S  -iicenaedr  to  pcnofenn  the  office  liy 
die  bishop  of  din  diocesev  and  he  aeaasdto 
beiouznte  by  resignation  -to  the  paftnm  and 
donor.  Eurtiier,  it  is  -jdlsged  that  tise.  de- 
fendant, while  innuiiibent,  ^'  was  asiaadf  in 
right  of  .his  curacy,  rof  and  in  the  bosne, 
buiiding8,nndlaaidin^eatsDn.''  Thkatte- 
gationi  however^  is  ao  nrach  moan  a  eondo- 
sion  «rf  law  £DOKn  tbe  pzisceding  statement 
ofioots^  than:  n  mare  tfiuitt*  that  it  oauBot  lie 
tsdcB&asadfflitlBdby  thedeauRcr;  amdwi 
one  mw'of  the  caseiit  may  be  ofmsaui  ira- 
portanee  to  consider  whether  tlie  aUegation 
ia  wamnted  by  the  ipmniBea  'appaasnt  in 
the  dedaimtioni  The  euMsy  ia  not  stated 
to  have  been  augmented  by  dw  Qovcmott 
of  the  Queen  Aime'a  Bounty,  under  lOeo.! . 
seas.  8«  c.  10. 

Ia  order  to  shew  that  theaetian  would 
notiss  under  thesercirettmstanoes,  the  nature 
of  perpetoal  ousadea  and-  their  piwbiMe 
eommancement  dnoe  the  'time-of  legid  sne- 
movy,  the  •  inteiest  whick  tiie  enmte  talMs 
in  any  endowmittit  <ef  bia  churoh,  and  Ms 
fncapaeity  of  Hiring  anything  in:  soocei- 
aion,  uMin  much  tosieted  an  by  tlm  defen- 
dant, it  being  assumed  radier  tlian  prsivnd 
diat  some  seMn^f  the  church  endowmssics 
in>  a  covpomte  ehameter  was  a  neeesaaKy 
esndilion  both  to  the  tnaintenattoe  lof  liie 
asfeionanddieUabilityofdiedefendiLnt.  But 
upon  consideiatipB  of  die  authuildea  cited, 
and  of  the  pifnoiple  on  wbiehtha«fetia»  is 
maSntainabiev  in  any  case  wa  tlilnk  tii(s 
assumpdon  cannot  be  supported;-^  Thup^- 
eiple  is  etatedby  WiUes,  C.I.,  in  tbia  case 
K^  SoUen  V.  Xatarvaee  (\Q\  and  shadier 
against  the  predecesaor  ifr  hia  iifetinae»  or 
his  personal  representative  alter  hla  4att^, 
it  is  this,  that  the  maintenance  of  the  houses. 


(10)  Wnker4ll. 
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baildingt,  and  other  premises  belonging  to 
the  benefice  is  a  duty  which  the  law  casts 
xm.  the  incmnbent,  because  he  enjoys  the 
benefit.    If  he  neglect  to  perform  it  he  is 
goilty  of  no  civil  tort  in  his  lifetime  to  any 
one— not  to  himself,  of  course,  the  present 
occupier— not  to  an  unknown  successor,  in 
whom  is  no  interest — ^not  to  the  patron,  in 
whom  the  common  law  recognizes  no  such 
penonal  interest  in  the  lands,  goods,  and 
chattels  of  the  church  of  which  he  is  patron, 
that  any  action  will  lie  for  him  against  the  in- 
cnmbent  lor  spoils  or  waste,  actual  or  permis- 
sive.   Further,  if  the  incumbent  were  guilty 
of  a  tort,  the  action  for  it  would  have  died 
with  biro,  and  would  not  have  survived 
against  his  creditors  at  the  time  when  this 
mode  of  proceeding  was  first  sanctioned  in 
the  common  law  courts.    It  is  true  this  last 
remark  does  not  apply  in  a  case  between 
predecessor  and  successor,  but  it  has  never 
been  suggested  that  the  character  or  foun- 
dation of  the  action  is  different  in  this  case 
from  that  in  which  it  is  brought  against  the 
executor.    It  is  indeed  an  anomalous  action, 
which  did  not  obtain  a  settled  allowance  in 
our  courts  till  after  the  case  of  Jone»  v.  Hill 
(U),  and  no  judgment  would  seem  to  be 
of  less  authority  in  itself  than  the  one  there 
pronounced.     C.  J.  PoUexfen  was  strongly 
agamstit ;  the  Court  inclined  to  his  opinion ; 
it  was  oidered  for  further  argument ;  then 
the  Chief  Justice  and  Yentris  being  dead, 
Powell  and  Rokesby  gave  judgment  for  the 
phuntifiT.     However,  it  is  now  unquestion- 
ably maintainable;   but  with  reference  to 
the  question  before  us,  it  is  proper  to  bear  in 
mind  these  circumstances,  and  also  that, 
although  it  is  usual  to  commence  the  deda- 
lation  with  a  recital  of  the  custom,  as  if  it 
were  some  special  custom,  casting  the  obli- 
gation of  repair  on  incumbents,  it  is  clear 
that  the  custom  so  alleged  is  the  common 
law  of  England — fVyse  v.  Meiealf^  though 
a  concoirent  remedy  against  the  execu- 
tora  has    always    existed  for  the  succes- 
sion in  the  Courto  Christian — Fitz.  N,B, 
'  Consultation,'  515.  This  also  is  important, 
because  a  difierent  rule  of  interpretation 
will  be  applied  to  a  custom  parcel  of  the 
common  Uiw,  and  a  special  custom  in  dero- 
gation of  it. 

(11)  8  Lav.  268. 
New  Sbkies,  XVII.«Q.6. 


It  is  not  difficult  to  suggest  a  reason  why 
the  precedents  usually  allege  the  custom  in 
terms:  the  canonists,  it  is  known,  often 
usually  speak  of  the  common  law  with 
reference  to  ecclesiastical  matters  as  a  cus- 
tom, as  in  the  case  of  the  liability  of  the 
parishioners  to  repair  the  body  of  the 
church ;  and  as  this  action  was  conversant 
with  ecclesiastical  subjects,  and  probably 
grew  out  of  and  was  modified  by  the  canon 
law,  its  language  may  naturally  enough 
have  been  adopted.  It  will  not,  then,  be 
conclusive  against  this  action  if  it  were  to 
be  conceded,  either  that  in  the  precedents, 
which  is  still  the  custom,  perpetual  curates 
appear  not  to  have  been  mentioned,  or  that 
it  is  now  brought  for  the  first  time.  The 
latter  circumstance  existed  in  the  case  of  a 
prebendary  so  late  as  1788,  when  the  case 
of  Rcidcliffe  v.  D*Oylyynas  decided;  and 
though  stress  was  there  laid,  and  naturally 
enough,  on  the  £act,  that  prebendaries  were 
named  in  the  recital  of  the  custom  in  ancient 
precedents,  yet  that  was  clearly  not  the 
only  ground  on  which  the  judgment  rested, 
and  the  Court  attached  little  importance  to 
the  want  of  any  previous  instance.  Indeed,] 
wherever  a  Court  is  dealing  with  an  action  { 
brought  on  the  common  law,  it  looks  rather 
to  the  principle  than  the  instance:  ubi 
eedem  ratio  ibi  idem  jtu»  As  to  the  lan- 
guage of  the  precedents,  it  is  not  to  be 
assumed  that  the  term  "  vicarii,"  which  is 
always  to  be  found  in  them,  does  not  in- ' 
elude  a  perpetual  curate,  if  irremovable  at 
the  will  of  the  rector,  and  endowed.  We  i 
do  not  know  how  such  a  functionary  could 
be  better  described  than  by  the  general^ 
term  "  vicarius  ;**  and  if  the  origin  of  the 
perpetual  curacies  and  vicarages  be  con- 
sidered historically,  it  would  seem  to  be  the j 
very  term  which  ought  to  be  used.  The 
shortest,  and  at  the  same  time  clearest, 
account  of  appropriations  to. which  we  can 
refer  will  be  found  in  Sir  W.  Scott's  judg- 
ment in  The  Duke  of  Portland  v.  Bingham, 
Under  one  species  the  curate  was  ad  nutum 
removabiliSf  and  the  curacy  without  per- 
manent endowment.  This  was  a  great 
grrievance ;  and  the  ecclesiastical  authorities 
struggled  with  the  religious  houses,  in  whose 
favour  the  abuse  existed,  to  put  it  down. 
Not  to  refer  to  papal  decrees  on  this  subject, 
the  language  of  our  own  legatine  and  pro-  j 
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vincia}  coQ9titi:^UaQ8  is  i4fi»i^,tq  f9hfWK,tb«1; « 
the  person,  deputed  to  perform  Jthe  tpintual 
duties  of  the  cure  f^raa  luiowii  only  by ..th^  . 
name  of  '*  Ticariii$«*'  and  that  the  pissexit- 
distinction  of  iustitiitioa  a|id  indoctiour  as 
necessary  to  a  Ticar,  wem  not  oagtqaUy, 
known.     Thus,  the  oonstitutionof  Oibo^-j 
5ofi,  52  Hen.  3,  l^da,  found  in  Oibson  715, 
is  expressed  thus :  *'  UDiversi  religions  ex*^ 
empu  Cuftei^ienses  et  alii  qidcunque,  q;ni 
ecclesias  in .  propios  usus  habent,  si  vicani. 
non  sunt  positi  ii;i  eisdem,  infra  sex  menr 
siumspatium  vicarios  pnesentatedioscesdniii^ 
qui  ebs  in^tituere  debeant,  noU  on^ttant :« 
quihus.sufficienter  pro  facultate  eeolesian^m.'- 
stu^esnt  religiosi  as^guare  portbjiem  p  jUIck 
quin  dio^oesani  ex  tunc  id  £so6se  studea^ 
din^nter."    The  word  "instituere"  him^ 
has  ncit  its.  present  technical  aqd. limited  ^ 
meaning,  as  appeai:^  &>m  the  preamble, 
irhere,  in  reciting  the  gpeFance,  it  is  said 
that  some  religSqus  houses  either  left  the 
appropriated  church  ticaria  detiitutam^  or. 
if  by  chance  phsrium  ia   tA  inMiUuerin^.  - 
gaye  iiim  <HiIy  a  miserable  and  inademate 
port^n  of  the  £ruits.    ''  Instituere/'  thercw «  , 
fore,  in  this  oonsdtutioQ, .  means  only  ^ . 
appoint,  not  to  perform^  the  episcopal  act 
of  i^stitQtion ;  aiMJl  the  cui^nte  whose  miser* 
able  proTision  was  sought  to  be  remedied 
was  called  viearimtk    lu  conBrmetioa  of 
this,  we  may  notice  from  OUfsan^  .717>  aa 
extract  from  £xtravafi(xnt€frl'i*  t,.10,  c*  2, 
in  wUchr  Pope  Clemjent  II !«  complains  of . 
the  religious  f houses,  with.jn^^  tq  tbeic. 
appropriated'  churches,  that  they  "  Tictfioa  . 
in    eis  pro   sui.  institimot  et  destituunt 
Toluntatet"  where  the  meaning  clearly  is> 
"  i^point  and  remoye."    When  the  legisla- 
ture interposed   in  aid  of^^the   episcopal^  . 
power  to  prevent  the  abuse,  in  15  Bic*  2^ . 
C.6,'  and 4.  Uen.4«d2i  the  words  uae4  to   . 
expiess  curate  and  cu^cacy  were  "  vicar'! 
and  "  vicarage."   In  the  latter  statute  there 
is  an  express  prohibition  that  nul  relipoMt 
be  in  any  way  made  yicar  ii^  any  appro-, . 
priate  chSorch ;  that  is,  that  nO  one  of  ,4be  . 
body,  no  monk  of  the  house,  should  be  sent ,. 
as  Wore  from  the  house  ta  discharge  the  : 
duty  as  vicar,  but  that  some  aecular  person 
should  be  ordained  vicar  perpetual. .  1x1% 
deed,  in  the  times  of  which  we  are  apeakingt 
the  term  ''cnratus"  would  have  had  in 
England,  as  it  stQl  has  ijn  Remap  Catholic 


vfbiffb.  s^cursite.^oir  ^ifpelu^l.  (^HngfitiiM 
bw;s  ia;$ngIand,^si^a.n4»i^/Qg«M:^|il8\ 

it  speaka^f  .V  bishops  9nd^4;HVMifii^"rrWf^-i' 
ever,  x)iEBi)<be.tbf-vaightti>fi:tl|«'  ^V^¥mi 
thai;  peq>etual  cimt;|Spa»«<aotJiic,t^ii9ir 
nanTed*  ia.4he  pi39oedeatsr*xecstnigrl^;xiu|if.: 
to^Jtr^  notfimaide/'ontrinr.fiicly  mp  tfrinfa' 
that  they'fure.aot-imidiedly  incAiidfdU  rB#:  - 
v^n^then,  ta,what  arahawaisjsl  dfft^m^^ 
the  pi^cipla  mi.wbiclvthe'aetk|aiafi|OBd(s4('; 
the  png^ex.mattBf  f6T,i^qwy,>WtmUjtmr^ 
and*  solely.  «chetherr 'i)po»'  iasfgiw|ti9j^,.ftfc. 
dealli  9£^.B,  parpetital  -airots^t.tki«  f;l0iwn 
may-  be  tonight  jfor^dili^ida^s^iiiwuitf^ : 
ted,  hot^alse  ^ndfethcri^  firing  h^  .laftufitr 
bencjr^t  waa  hia4«ty^  r^pairj  ^h^tf^\ 

ings  in  the  leooleriaatiqfl  oou^fit^  ,90¥f§iil 
th^repairt'Or  pimish  ^he  iioa^pair##(i  apjr-!- 
rector  4X  .vicar.     It  w^wl^  imm^fpfkigffit^/t 
ciple.thatoiv  the  one  |uuid^  we  oouldiiM^MSF 
hold  this  .aati^  i^gt .msin^aiai|blni  witbigiti! 
also-  holdin^i^.tbatr.Jm  W^STmol  (lwiii^:t^> 
re^ais^during  .iBjsumbenqyv  lar  .^oeflli^^. 
beings  fiNuadfd  aa'4ul|r,  ta.4eay<t^%§^o  - 
wQiild  sefjD'  ia.  deny<Uie  duty  ^.fiid^pftthe 
other  hand,. if  we^  sheuidrfin^  tfaattthe^fef*^^ 
pe^ual*  curate,  haa  the  aaroe  dui^M49P^  ^ 
him  wUqIi -a  rector- oj(  vicar  has»'ira  amre 
at  th^  samO'  Ibiiodatien  ior  the  ^ aet^Ha.  ia ; 
boj^oasesi'    And  it  win  be  hard  to  geqist 
the  i;oD(dusiQprthat-irb/9P(  there  Ja^tl^e  jsaioea- 
Ibundalioa  and  tha  aawa  seasao*  ^Mirfs^m** 
monrl«a-gives  theaamaa^tipa*'  •  >  rr,:'i-jt^ 

This  iaqairy  .wauld.BaUirsUy>4iif»s|»y»Mo 
authorities  ia  ecdesiasticai  lav  uiihtm^^^ 
in  ecclesiastical  coiumi,  in  tbeptnoe.pboiiUI 
expect  ta  Und  the,  deaceat.  ti^^f^nt^jof^Oa^ 
duties^  )iba.clergp  in.this.«esge«ty,4yi^4i^. 
mofkt  autborila^v^,  all£QfCfasant^»€|Ct•A9«^ 
But  we  mast  aot  be;smrpiJMd  if  p9.iNh99l]A 
find  these  souacea  scal^J  in.thisipf)|ti|Bul|ff,. 
mattery  «onsi4criiig  t^:pr]giaaL.p9}|f)rt](^^ 
most  pei;ppuialcufispies  in  thafp^eal^^Man^ 
her  ,ej\  inatances ;  the  .probabili^r^j^  fo^jSk 
veiy  lai]g^  fpropprtion  of.  inatan^ffh'^biura 
waa  no  residaocp- bouse,  nor^eadoiiiraifp^'of 
land,  and.  that  a  .great,  number  ||aai^;pfMaed 
into  vican^ea>  oc  pnaieatabla  frim^feca.  in 
the  course  of  timci  by  one  or  oAar.  of -ifap 
modes  which  the  /common  and  sM^Mite  laar 
hav^e  pjcovided^  fpr.  that  purpose*.    .Soma 


;!^4i*i**^^iiEM;=ife-#i  ■ 


ctfto»ilti«l!imrt  aB9'4edKts,wIu(^  h  tM  mora' 

v*IO«t»I«r     M  it  Mens  ttlit  the'  dutf  was 

rfii»y  Ayunded  on  tin  pen«pfloa  of  ptafiti 

orVie  enjoyinMt  of  t!i«  bntldinga  or  landt. 

1%oa,  M'eoBttitutionbF£iInittiiiJ,  SlHen.'S. 

1980,  *o  '1*e  fosnf'in  L^.  and  8  Tif.  27, 

and   <?4fr##M,  751,  ■fter  prorfding  for  a  de* 

dwtotioti      "t^   be  made  from  the  eMIesiM^ 

tieal    S*'*'!^^  °'^  *  deeeaMd 'rMtbr  %hD  thAII 

]ewv«    'CTk^    «Irarrii  houses- fn  decay,  goea  or 

x^xtam^    **'I«ldii  Hattumai  ci^  ftloa  Tiearlbs,' 

qoS,    -BcA-vleMSo  modUrum  peonOMm  omnet 

edbleriSar    hiril»ent  pioveiitus.     Nam  cflm  sd 

jX— IlJ>H   (t:^tii.  theret>anit»ns)tene)mtar, 

twtn    pernio  deducts  mttM  potetft'et  debrt' 

nAet  d«^«t«>  compatari."     "thv  BitMory  of 

^yurfinidd     on    "llkra  vieaiios"  j«,   "  non 

«r^o     eirc*     omnes   ted   illos  ^oiriaxstde 

qnibrts    «eq«iitur;"  sfiHring  tinR  tte  fluty 

sr^«e    AS*    of  bnd  sceompKriieid  the  ItHillty 

khA  O^    enjoyment  of  means.     AgMfl,  the 

cobatttatioii  of  OlM»M,  '59  Hen.  3.  12dS, 

i-jtmYIti-C    o:f  the  viwit^  tff  tTiose  vho,  Te> 

cdvii^    inoch    frotn    their  efautcfaes    and 

bcneflees,    i^eglecled   to  impair  at  restore 

the  Itotuea    belonging  to  tbem,  dlreetr  tliat 

ill  e1«A*    (nniTerai  derid,)  ^uFd  re^r ' 

«ii&  ^   iadmobished   fitr  that  pnipose  by 

thnr    Uahops   and    arChdeAcon^— OjAion, 

i       ^-Tin,      And  ™  a  commiMion  for  Thomair 

'.        Anadel,  Archbishop  >Jf  Canterbuty ."issued 

1       in  1408,  fo  be  found  in  Oftwn  14119,  "Saf- 

&       U  VAa  %  pieceptoribua  frnctuum  reparari, 

%       BOD  seltnt)  juris  eirWs'el  canotrice  dfctot 

ji       victnntaa,  sed  et  saeri  eloqull  paglna  instniit 

^  qd«damH<$ectiane  disponoHt."  fntllthese 
■|  "inilEiires,  iMthont  making  anj*  distinction, 
|(  BiJBiMHuiee  and  reparation  of  ecclesiastical ' 
}f,<  ''vg&vgi  m  treated  as  a  dtity  grt>wing  out 
of  occnps^on  and  enjoyment.  The  term 
"■»rta  (MM,"-  med  In  lW(f  eommisWon,  n 
i»M  ftote  the  language  of  legal  histru* 
d  vinti  iUMg  the  Romans,  and' imports 
-^  ■^*  'VeiSeopier.a*  tenad^  is  to  fceep  ih 
~ptn.  Se6  Caltih't  Lexiew  Jttri' 
A  FteeHAati,  in  -itrba.  The  Use  of 
:,  hen  is  ligtllBeaht.  It  was 
r.  Additoon  that  A^  eonstitotioti 
^J  ■^uMn.More  referred  to,  cast  the  doty 
rt  "fmit  OB  the  mppropriator,  but  that  is  a 
V  '^*^**»«ingoftbei«88agetobefoBnd 
*   *'*ii,p,7ta,  wlnth  appliefrnottothe 


ii.    "^  ^'eiJcopier 
M     P"»?«»pilt.     S 
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hAtoies  *r  thS'  curate  or  Ticar.  bat  the  old 
rettcWal  manMOtS,  in  which  Mshopi  or  other 
superints  Tisitlng'  offldally  had  been  and 
irere  itUi  to  be  received.    The  lojunc- 
ti6n»  of  Rdw.   4.   1447,   whieb  directed 
thataflfft  pari  of  theTevenUe  o£b*neflces 
shonM  be  devoted  to  the  repair  of  cbureb". 
chapeltf,  or  mansions  belonging  to  inem 
wefe  diwoted   to  ail  proprfetors,  parseos, 
vicart,  and  elcrlt* :  ^cars  by  this  time  had 
become  Jmore  limited  tertoj  and  therefore 
perhaps  the   general  wort   "derki"  _*"_ 
added.     It  appears  to  us  upoh  the  whole 
of  this  reasoning  and  these  authoritieB,  0>at 
the  case  of  a  perpetual  ouiate  who  "  J"* 
removable    by  hft|   patron,  and    to  ■«hO» 
cuwtey    builmngs    or    lands    ''^'''"?' ao 
hrotiAt  within  (he  principle  6n  ^'^''^i',.  « 
action  for  dHapidatrona  ia  rnaintainabie  ^ 
he  holds  such  buildings  or  lands  «'*_   ^^^^ 
cuTate  anfl  as  Annexed  to  his  cnrwy  '      ^^ 
thta  is,  we  Ihinic,  the  conclaaion  ^^''V -iRta- 
drawn  from  the  fccts  sUted  in  the  de        ^ 
tion.     If  the  buildings  and  lands  *'<=r^gbt 
the  etwacy,  his  interest  in  them  5*  '"  o?ed 
of  the  curacy,  and  if  he  cannot  be  **^^otor. 
from  Qie  curacy  at  llje  vriU  of  the  S^pto-^ 
he  has  a  ffesholS  interest,  and  '""^ge  o* 
perly  allege  that  he  is  seiaed.  .  T^     J^d*"' 
Browne  V,  Ramtden,   cited  by  V^.'    vi*** 
son,  is  entirely  reconcileable  wttb  *i     gjsed 
There  a  vicar  alleged  himaelf  to  oe     ^^eft* 
of  lands  in  right  of  hia   vicarage,  ^J*  ^jgld 
they  appeared  to  tie  copyhoU  '*".,     CoV 
by  the  Master  and  Pellowa  of  Ttinit-y      ^^  ■ 
lege  in  trust  to  receive   and  pay  "^  gft»i** 
rents  and  profits,  after    diacbarging  ^^ic 

outgoings,  to  the  vicar.  Of  cou'^^^  of 
allegation  was  not  proved.  The  '^  ^ei^ 
the  Curate  of  Orpinfflon  (12)  f^"„!eW»» 
entirelyontheassumptiontliatthecura    ^^  jB  . 

removable  at  the  will  of  the  patron.  t,e 

it  needful  for  the  plaSntJflf  to  «J'*S*'/iaoc'*' 
'  became  seised  of  the  buildings  mia  foV 

any  more  than  it  would  be  for  a  vie  ^^  ^ 
there  is  nothing  in  the  legal  =«''^'"„,ore  . 
perpetual  curacy  as  sach  whicU  ""-j^^d  »^ 
excludes  an  endowment  in  ""'"  T.  r,  I« 
its  first  creation  than  f  n  'that  of  a  -nc  ^^ 
both  cases  the  ficence  of  «>•«  °™1"  to  *^^ 
necessary,  in  the  flr^t  -Jn^^f  \  eveO^ 
creaUon,  and  the  licence    OUgM,   « 


\\ 


(12)  powIyti.WisMD*" 


3  Keble.fii*' 


372 


COURT  OF  QUEEN'S  BENCH. 


case,  to  have  been  clogged  with  the  con- 
dition of  a  competent  allowance  for  the 
maintenance  of  him  who  was  to  perfonn 
the  spiritual  service  of  the  church.  Of 
course  it  might  in  one  case  as  well  as  the 
other  have  stipulated  for  an  endowment  by 
a  portion  of  the  glebe  land  and  a  dwelling. 
Tn  the  absence  of  any  specific  statement  of 
the  manner  how  seised,  we  think  the  legal 
construction  of  the  allegatioli  is,  that  the 
curacy  was  lawfully  endowed  of  the  build- 
ings and  lands  by  the  original  ordinance 
and  licence  for  creating  it. 

We  think,  therefore,  our  judgment  should 
be  for  the  plaintijQf. 

Judgment  for  the  plaintiff. 


The  following  cases  will  appear  in  the 
Volume  for  1849  :— 

BELL  V.  LORD  INOESTRIE. 

BOWERS  V,  NIXON. 

DOB  d.  EGBEMONT  V.  IiAKODON. 

FLANDERS  V,  BUNBURT. 

HILTON  r.  LORD  GRANVILLE. 

SIMPSON  V,  ROBINSON. 
THE  aUEEN  V.  ALDBOROUGH. 

In  re  wickham  v,  lee. 
In  re  winsor  v.  dunford.. 


END  OF  TRINITY  TERM,  1848. 
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1847.    1  In 
Not,  4.  J 


the  matter  of  mart  jane 

DALT. 


Bartm  and  Feme— Acknowledgment  hy 
narmi  woman^  abroad — Certificate. 

An  eehnowledgmeni  hy  a  married  woman 
«8t  taken  before  Commissioners  in  India, 
p»m»t  to  the  provisions  ofS  ^  4  Wm.  4. 
«•  74,  and  an  afidatit  to  that  effect  was 
«w%  before  a  magistrate  having  competent 
nthorUg.  A  person  describing  himself  as 
**Mi!§or  QeneraV*  certified  that  the  affidavit 
W  been  so  sworn,  and  that  the  authority 
««  competent,  and  stated  that  there  was  no 
vtarg  at  ike  place.  On  affidavits  of  the 
GatareTs  handwriting  and  rank,  the  Court 
yd  the  certificate  sufficient. 

On  the  17th  of  May  1847,  Williams,  J. 
puted  a  fpecial  commission  under  the 
3  fr  4  WilL  4.  c.  74,  to  four  officers  of  Her 
M^esty's  84th  regiment  of  foot,  to  take  the 
sckaowledgment  of  Mary  Jane,  the  wife  <^ 
Banaid  Daly,  drum-nugor  of  the  regiment, 
to  a  deed  of  conTeyaace.  At  the  time  when 
tbe  commission  issued,  the  regiment  was  at 
Madias;  hot  when  it  anived  in  India,  the 
i^Si^aent  had  moved  to  Secunderahad,  which 
is  distant  800  miles  from  Madras.  The 
acknowledgment  was  taken  before  two  of 
tbe  oommisaionen,  who  duly  signed  the 
oertifieate;  and  one  of  them,  C.  Franklin, 
made  the  uanal  affidavit  of  having  taken  the 
seknowledgment,  which  was  sworn  at  Secun- 

New  SEBtBS.  XVII.— c.?. 


derabad  before  James  Robertson,  one  of  Her 
Majesty's  Justices  of  the  Peace  and  super- 
intendoit  of  police  for  the  cantonment  of 
Secunderabad.  The  affidavit  was  also  taken 
in  the  presence  of  Lovell  Benjamin  Lovell, 
Major-General  commanding  Uie  Hydrabad 
subsidiary  force,  who  signed  a  certificate 
that  C.  Franklin  was  sworn  in  his  presence 
to  the  truth  of  the  affidavit,  before  the 
said  J.  Robertson,  also  that  J.  Robertson 
was  a  Justice  of  the  Peace  for  the  canton- 
ment, and  as  such  qualified  to  administer 
oaths,  and  that  the  names  of  C.  Franklin 
and  J.  Robertson,  subscribed  to  the  affida- 
vit, were  of  their  handwritings  respectively. 
In  signing  this  certificate,  General  Lovell 
described  himself  as  *'  Major- Greneral  com- 
manding the  Hydrabad  subsidiary  force, 
where  there  is  no  notary." 

The  commission  and  the  certificate  having 
been  returned  to  England,  an  application 
was  made  at  the  acknowledgment  office  to 
file  the  certificate ;  but  it  was  refused,  on  the 
ground  that  there  was  no  evidence  that 
diere  was  no  notary  within  a  reasonable 
distance  of  Secunderabad. 

ChanneU,  Sevj,  (Nov.  4,)  moved  that  the 
officer  of  the  Court  should  be  directed  to 
receive  the  acknowledgment. 

Wilde,  C.  J.— The  reason  for  requiring  a 
certificate  in  cases  of  this  sort  is,  to  preserve 
the  necessary  decree  of  security  as  to  the 
validity  of  the  acknowledgment.  The  Court, 
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as  it  cannot  have  the  means  of  satisfying 
itself  of  the  competency  of  the  person  pro- 
fessing to  act,  upon  the  face  of  the  instru- 
ment itself,  adopts  the  certificate  hy  a  notary, 
whose  office  is  of  a  universal  character,  that 
the  party  administering  the  oath  was  com- 
petent to  do  so,  according  to  the  laws  of  the 
country  in  which  he  acted.  A  difficulty 
arises  when  there  is  no  notary  in  the  place 
where  the  acknowledgment  is  taken.  In 
the  present  case,  that  which  is  oflfered  as  a 
substitute  is  the  certificate  of  a  person  de- 
scribed as  acting  in  the  capacity  of  major- 
general  in  the  army.  The  position  and  rank 
of  such  a  person  affords  a  greater  security 
and  sanction  than  those  of  a  notary ;  but 
on  the  present  occasion  there  is  no  affidavit 
that  the  certificate  in  question  is  signed  in 
the  handwriting  of  the  officer  whose  name  it 
bears,  or  that  he  holds  the  rank  which  he 
professes  to  hold.  The  Court,  therefore, 
acting  in  support  of  the  rule  which  it  has 
laid  down,  but  adopting  a  new  instance  of 
discretion,  can  hardly  hold  the  document 
now  before  it  sufficient ;  but  on  proof,  by 
affidavit,  of  the  handwriting  of  the  Creneral, 
and  that  he  holds  the  rank  in  question,  the 
acknowledgment  may  be  received  by  the 
officer  of  the  court  (!)• 


[IN  THE  EXCHEQUER  CHAMBER.] 
1846.      ^       CLIFT     AND     ANOTHER     V. 

Feb.  4;     >        schwabe,  administra- 
June  16.*  3         TRix,  &c. 

Life  Insurance — Policy,  Construction  of 
*— "  Commit  Suicide** — Responsible  Moral 
Agent. 

To  an  action  upon  a  policy  of  insurance 
effected  by  S.  on  his  own  life,  expressed  to 
be  subject  to  a  condition  that  the  policy 
should  be  void  if  the  assured  should  commit 
suicide,  or  die  by  duelling  or  the  hands  of 
justice,  the  defendants  (the  insurance  office  J 
pleaded  that  S,  did  commit  suicide.  It  was 
proved  that  S.  died  by  reason  of  having 

(1)  AiBdayitB  to  this  effect  baring  been  subte- 
qaently  filed,  tbe  Court*  on  the  motioB  of  Cka/iuteU, 
Serj.,  directed  that  the  acknowledgment  should  be 
received  by  the  proper  officer. 

•  The  publication  of  this  case  has  been  unafoid- 
ably  delayed. 


taken  sulphuric  acid  voluntarily,  and  for 
the  purpose  of  hiUing  himself,  being  at  the 
time  of  unsound  mind. 

The  Judge  directed  the  jury  that  to  find 
for  the  defendants,  the  jury  must  be  satisfied 
^*that  S.  died  by  his  own  voluntary  act, 
being  then  able  to  distinguish  between  right 
and  wrong,  and  to  appreciate  the  nature  and 
quality  of  the  act  so  as  to  be  a  responsible 
moral  agent." 

On  a  bill  of  exceptions  it  was  held,  in  the 
Exchequer  Chamber  (by  Parke,  B.,  Alder- 
son,  B.,  Patteson,  J.,  and  Rolfe,  B.),  thai 
the  direction,  as  to  the  necessity  of  S.  being 
a  responsible  moral  agent,  and  capable  of 
distinguishing  between  right  and  wrong  wis 
erroneous,  the  terms  in  the  policy,  '*  commit 
suicide,"  including  all  cases  of  voluntary 
self-destruction,  whether  felonious  or  not 
(dissentientibus  Pollock,  C.B.  and  Vi\g\ii- 
man,  J.) 

Error  from  the  Court  of  Common  Fleas. 

Assumpsit,  by  the  plaintiff  below,  as 
administratrix  of  Louis  Schwabe,  deceased, 
on  policies  of  insurance,  granted  by  the 
defendants  below,  as  directors  of  the  Aigiu 
Assurance  Company,  to  the  said  Loais 
Schwabe,  upon  his  own  life.  The  policj, 
as  set  out  in  the  declaration,  contained  the 
usual  proviso  that  it  should  be  subject  to 
the  several  conditions  and  regulations  there- 
upon indorsed,  so  far  as  the  same  were 
applicable,  in  the  same  manner  as  if  tbe 
same  respectively  were  repeated  and  incor- 
porated in  the  policy.  The  conditions  and 
regulations  were  then  set  out,  of  which 
it  is  only  necessary  to  state  the  following: 
— -"  Second,  Policies  will  become  void  if 
the  parties  whose  lives  have  been  assured 
shall  die  on  the  high  seas,  except  in  passing 
in  decked  vessels  or  in  steam-boats  from  one 
part  of  the  United  Kingdom  of  Great  Bri- 
tain and  Ireland  to  anoUier  part  of  the  same 
kingdom,  and  to  and  from  the  islands  of 
Guernsey,  Jersey,  Alderney,  Sark,  and 
Man ;  and  also  in  time  of  peace  in  king's 
ships,  and  packet  or  passage  vessels,  or 
steam-boats,  from  or  to  any  part  of  Great 
Britain,  to  or  from  any  part  of  tbe  continent 
situate  between  Hamburgh  and  Bordeaux, 
both  inclusive,  or  shall  go  beyond  the  limits 
of  Europe,  or  being  or  becoming  military  or 
naval  men  shall  be  called  into  actual  servioe, 
unless  in  each  case  of  going  upon  the  seas 


MICHAELMAS  TERM,  1847. 


or  beyond  the  lunita  of  Europe,   or  into 
Mtiud  serrice,  pennisdon  shall  have  been 
gnnted  hj  the  board  of  directors,  and  such 
prenriDm  or  premiums  on  account  of  the 
extra  risk  be  paid  as  shall  be  required  by 
the  board  of  directors.   Sixth,  Every  policy 
effected  by  a  person  on  his  or  her  own  life 
diall  be  void  if  such  person  shaU  commii 
sneide,  or  die  by  duelling  or  by  the  handi 
of  justice;  but  if  any  policy  effected  by  a 
person  on  his  or  her  own  life  shall  after- 
wards be  actually  assigned  to  any  person 
or  persons  by  way  of  mortgage,  or  for  the 
benefit  of  any  creditor  or  creditors,  or  charged 
with  any  sum  or  sums  for  the  benefit  of 
aoy  mortgagee  or  mortgagees,  or  creditor  or 
creditors,  and  the  person  on  whose  life  the 
assuianoe  shall  have  been   eflfected  shall 
commit  suicide,  or  die  by  duelling  or  by  the 
hands  of  justice,  then  the  policy  so  assigned 
or  charged  shall  not  be  void  to  the  extent 
of  the  principal  sum  or  sums  and  interest 
leeored  by  the  assignment  or  charge ;  or  if 
any  poliey  effected  by  any  person  on  his  or 
ber  own  life  shall  afterwards  be  absolutely 
aligned  to  a  purchaser  for  valuable  con- 
aderation  in  any  transaction  (except  that 
of  settlement  upon  or  after  marriage  or  any 
other  occasion),  and  the  person  on  whose 
life  the  assnranee  shall  have  been  effected, 
shall  commit  suicide,  or  die  by  duelling  or 
by  the  hands  of  justice,  then  the  policy  so 
assigned  shall  continue  in  full  force  notwith- 
standing aach  suicide  or  death."  Averment 
of  mutual  promises,  payment  of  the  pre- 
miums down  to  1844,  imd  that  while  the 
policies  were  in  force,  to  wit,  on  the  llth 
of  January  1845,  the  said  L.  Schwabedied, 
and  that  die  plaintiff  was  his  administratrix. 
The  defendants  below  pleaded,  that  after 
the  making  of  the  said  several  policies  and 
the  said  promises  in  the  declaration  men- 
tioned respectively,  to  wit,  &c.,  the  said 
Louis  Sehwabe  did  commit  suicide,  whereby 
the  said  policies  respectively  became  void. 
The  replication  traversed  this  allegation, 
npon  whidi  issue  was  joined. 

The  cause  was  tried,  at  the  Liverpool  Sum- 
mer Assizes,  1 845,  before  CressweU,  J.,  when 
a  bill  of  exceptions  was  tendered  to  the 
ruling  of  the  learned  Judge,  which  in  sub- 
stance stated,  that  the  defendants  gave 
evidence  in  support  of  the  above  issue,  that 
the  assured,  L.  Sehwabe,  on  the  10th  of 
January  1845,  voluntarily  took  and  swal- 


lowed a  quantity  of  sulphuric  add,  sufiScient 
to  occasion  death,  for  the  purpose  of  killing 
himself,  imd  that  he  died  on  the  following 
day  by  reason  of  the  taking  and  swallowing 
of  such  acid  as  aforesaid ;  and  the  same  wit- 
nesses, on  cross-examination,  gave  evidence 
tending  to  shew  that  the  said  L.  Sehwabe, 
at  the  time  when  he  took  the  sulphuric 
acid,  was  of  unsound  mind.  The  learned 
Judge  directed  the  jury,  "  that  in  order  to 
find  the  said  issue  for  the  defendants,  it 
was  necessary  that  the  jury  should  be  satis- 
fied that  L.  Sehwabe  died  by  his  own 
voluntary  act,  being  then  a5^  to  dittinguith 
between  right  and  wrong,  and  to  appreciate 
the  naiure  and  quality  of  the  act  that  he  was 
doing,  so  as  to  be  a  responsible  moral  agent* 
That  the  burthen  of  proof,  as  to  his  dying 
by  his  own  voluntary  act,  was  on  the 
defendants;  but,  that  being  established,  the 
jury  must  assume  that  he  was  of  sane  mind 
and  a  responsible  moral  agent,  unless  the 
contrary  should  appear  in  evidence."  The 
counsel  for  the  defendants  excepted  to  the 
above  ruling,  and  insisted  that  the  jury 
ought  to  have  been  directed,  as  matter  of 
law,  that  if  the  said  L.  Sehwabe  voluntarily 
took  the  sulphuric  add  for  the  purpose  of 
destroying  life,  being  conscious  of  the  pro^ 
bable  consequences  of  the  act,  and  having  at 
the  time  of  so  taking  it  sufficient  mind  to 
wiU  to  destroy  life,  he  had  committed  suicide 
within  the  meaning  of  the  sixth  condition 
of  the  policies.  The  jury  found  their  ver- 
dict for  the  plaintiff  below,  with  5,1402. 
13«.  9d,  damages. 

Judgment  having  been  signed  for  the 
plaintiff  below,  a  writ  of  error  was  brought 
by  the  defendants  below,  which  was  now 
(Feb.  4,)  argued  (1)  by — 

Sir  F,  KeUy  (Solicitor  General),  for  the 
plaintifis  in  error  (2). — The  question  raised 

(1)  Before  Pollock.  C.B.,  Parke,  B.,Alder8on,B., 
Patteson,  J.,  Rolfe,  B.,  Coleridge,  J.,  and  Wight- 
man ,  J. 

(2)  Tho  foUowing  were  th«  points  stated  bj  the 
plaintiffs  in  error  : — *<  That  aecording  to  the  trae 
construction  of  the  expression  in  the  sixth  condi- 
tion, '  shall  eommit  suicide/  if  the  assured  by  his 
own  Toluntary  set  put  himself  to  death,  intending^ 
at  the  time  of  committing  the  act  to  cause  his  own 
death,  and  being  conscious  that  aueh  would  be  the 
probable  effect  of  the  means  employed  by  him  for 
that  purpose,  the  condition  attached,  and  the  several 
policies  became  forfeited,  although  at  the  time  of 
so  killing  himself  he  might  be  of  unsound  mind  and 
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by  the  present  writ  of  eiror  is  one  of  great 
importance,  and  with  the  exception  of  Bar* 
radaiU  ▼.  Hunter  (8),  and  the  cases  there 
referred  to,  one  upon  which  there  is  no  pre- 
cise authority.  But  that  case  need  not  be 
dedsiTe  of  this  question,  as  the  words  in 
the  policy  were  there  different  from  those 
in  the  present  case ;  and  the  real  point  to 
be  considered  must  be  what  is  the  meaning 
of  the  clause  in  the  conditions  of  this  office* 
The  words  "  commit  suicide"  ha^e  no  fixed 
legal  meaning  attached  to  them,  and  they 
must  therefore  be  construed  according  to 
their  ordinary  acceptation  among  mankind, 
and  with  reference  to  the  intention  of  the 
parties  using  them.  "  Murder"  has  received 
a  known  and  fixed  definition;  but  "sui* 
dde"  is  analogous  to  "  homicide,"  and  is  the 
act  of  taking  away  life,  which  may  be  felo* 
nious  or  not,  according  to  dreumstances— *3 
/fist  54.  Applying  that  view  to  the  present 
ease,  the  question  arises,  whether  one  who 
puts  an  end  to  his  own  life,  being  at  the  time 
conscious  of  what  is  g^ing  on,  so  as  to  be 
aware  that  the  act  dokie  will  destroy  life  and 
intending  to  do  so,  but  is  under  the  influenoe 
of  a  high  and  oTcrpowering  excitement,  can 
be  said  to  commit  suicide  within  the  terms 
of  this  policy.  And  it  is  contended,  that 
such  ought  to  be  the  construction  of  this 
condition. 

[Pollock,  C.B.— In  some  offices,  after 
such  a  clause  as  the  present  there  is  in- 
serted  another  to  the  effect,  that  if  the 
assured  dies  by  suicide  not  being  felo  de  se, 
the  society  may  allow  the  amount  due  on 
the  policy  immediately  before  the  death 
occurred.] 

That  is  in  fiivour  of  the  larger  sense  of 
the  word. 

[ Aldeason,  B. — The  question  is,  whether 
the  word  means  more  than  an  intentional 

inospabto  b j  resson  of  aach  nnsooiidiiflfls  of  mind 
of  distinguishing  betwton  right  and  wrong,  and  thtt 
the  jury  onght  to  bsre  been  direeted  accordinglj. 

The  defendants  points  were : — That  the  eharge 
of  the  leaned  Judge  was  oorreot  and  auffioient  and 
proper  for  the  direction  of  the  jury,  and  that  if  tbta 
daoeaeed  died  bj  his  own  voluntarj  act,  being  then 
of  insane  mind  and  unable  to  distinfuish  between 
right  and  wrong,  and  to  appreciate  ue  nature  and 
quality  of  the  aot  that  he  was  doing,  so  as  to  be  a 
responsible  moral  agent,  he  did  not  commit  suicide 
SToiding  the  policies  according  to  the  pro¥isocs  in 
that  behalf  therein  respectively  contaaned4 

(3)  6  Man.  &  Or.  689;  a.  c.  12  Uw  J.  Rep. 
(K.S.)  C.P.  286. 


act  of  killing,  or  whether  the  idea  of  mortl 
responsibility  ought  to  be  included.] 

[Pollock,  C.B.-^Barradaik  t.  Umkr 
was  a  very  different  case  from  the  present: 
there,  many  things  were  found  by  die  jury; 
but  here,  we  must  take  it  on  die  Jtidge't 
eharge.] 

In  that  case,  the  jury  negatived  the  fact 
of  the  assured  being  a  responsible  moisl 
agent,  and  found  that  he  was  not  capable 
of  judging  between  right  and  wrong;  and 
these  are  the  very  words  adopted  by  the 
Judge  in  the  present  case.  The  argnmeat 
of  the  plaintiffs  in  error  is,  that  the  being  a 
responsible  moral  agent,  with  a  capacity  of 
judging  between  right  and  wrong,  does  not 
affect  die  present  question,  whii^  is  solely, 
did  the  assured  do  the  act  volnntaxily  and 
with  a  knowledge  that  it  would  destroy 
life? 

[Pollock,  C.B.— ^How  can  one  who  is 
not  a  responsible  moral  agent  be  said  to  do 
anything  as  his  own  aot?  or  how  csn 
intention  be  predicated  of  any  one  who  ii 
not  capable  of  judging  between  right  and 
wrong?] 

There  is  a  difference  between  being  a 
responsible  agent  and  having  the  will  under 
eontrouL  In  the  present  case,  the  party 
is  responsible  fior  Uiese  aets,  because  they 
are  his  own  voluntary  acta.  The  object  of 
the  office  was  to  say,  if  yon  kill  yourwlf 
we  will  not  pay,  and  we  will  not  inquire 
whether  you  killed  yourself  lel<»]0usly  or 
not. 

[Pollock,  C.B.— If  they  had  said  thst, 
it  might  be  so.] 

The  expression  used  by  Erskine,  J.,  in 
Barradaik  v.  Hunter,  "that  the  tenns 
'  shall  commit  suicide'  have  been  popularly 
understood  and  judicially  oonsidend  as  im- 
porting a  criminal  act  of  self-destruction,  is 
not  to  be  supported."  OarreU  v.  Bnrektf, 
referred  to  in  that  caae,  is  rather  an  antbo- 
rity  against  that  posidon.  In  ftiuMorv. 
Nicholnm  (4)  the  words  were,  '*  should  die 
by  his  own  hands,"  but  it  was  agreed  that 
the  decision  should  abide  the  event  of 
Kinneary.  Borradaik{4t)^  where  the  words 
were  "  should  commit  suicide" :  the  under- 
standing therefore  then  was,  that  these  two 
expressiona  were  equivalent.    Moreover,  in 


(4)  Not   reported,  but  cited  in  Borradaile  r. 
HuMMr. 
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tbe  finiiier  of  these  two  caaes^  the  questioii 
was  in  ibet  decided  by  the  verdict  of  the 
coiooer'tjoiy, 

[ALDEBSONy  B. — If  insanity  takes  away 
die  intentioii  of  the  act,  and  makes  it  as  if 
it  woe  an  aooidental  act,  the  aigument  from 
the  wocds  *'die  by  his  own  act"  will  not 
hdp  yon.  May  not  a  man  haye  a  partial 
istention  according  as  his  will  is  only  par- 
tiiUy  perverted  ?] 

If  he  haa  will  enonghtointend  to  destroy 
hit  own  life,  and  mind  enough  to  know  that 
die  act  which  he  does  will  produce  that 
Rtah,  and  he  does  the  act  wiUi  that  inten- 
tion and  that  wHl,  it  is  enough  to  avoid  this 
policy  withont  entering  into  any  question 
u  to  the  amount  of  perversion  of  the  wilL 

[Auisaaoii,  B.  —  "Voluntary  self-de- 
ttrnction*'  is  tautology.  Self-destruction  of 
itielf  implies  an  act  of  the  will.] 

It  will  be  said  on  the  other  side  that  the 
void  "oonuait"  involves  the  idea  of  a 
eriaunal  aet;  but  that  is  not  so;  it  means 
luthing  more  than  doing  the  act  with  inten* 
tioD. 

/.  Hendenath  for  the  defendant  in  error. 
•-If  '*8uieide"  necessarily  imports  crime, 
it  is  not  disputed  on  the  other  side  that  the 
leaned  Judge's  chaige  was  correct ;  it  comes 
then  to  the  question  of  what  does  the  word 
mesa  in  this  policy  ?  The  word  is  one  of 
modem  introduction,  and  is  not  found  in 
the  Bible. 

[Paucb,  B. — There  is  no  such  word  as 
''soiddium"  in  FaeeioiaH  or  any  other 
Latin  dictionary  that  I  know  of.] 

One  of  the  earliest  instances  of  its  being 
uedis  by  Lord  Hale— P^eos  0/ lAe  Crown^ 
vol  i.  ch.  81.  p.  411.  "Fint  of  self. 
Rifling.  Felo  de  se  or  suieide  is  where  a 
man  of  age  of  discretion  and  eompoa  me§Uis 
voluntarily  kilb  himself:"  there  it  is  ex- 
pressly used  aa  s3monymous  with  ielo  de  se. 
Bktiat9me  ako,  4  CoMia.  p.  189,  uses  the 
word  as  importing  self-nraider. 

[AuMDMOif,  B. — ^It  is  quite  dear  that 
""suicide''  imeimdn  fido  de  se :  the  question 
a,  whether  it  is  ooniined  to  iL] 

In  Jokmmm^s  Pietionary^  '*  suicide"  is 
defined  as  "  self-murder;  die  horrid  crime 
of  killing  oneaelL"  Then,  the  word  "  com- 
mit" being  used  with  **  suicide"  imports  the 
deliberate  exerdae  of  the  will.  It  is  the 
same  thing  as  if  the  words  were  "  shall 
eonimit  ike  crime  of  suicide."    It  is  observ- 


able, that  the  previous  dauses  of  the  policy 
indude  events  dependent  not  merely  on  the 
intention  of  the  assured :  as  "  if  he  ihaU  die 
on  the  high  seas,"  "  shall  die  by  duelling 
or  by  the  hands  of  justice;"  but  the  word 
"  commit"  introduces  the  idea  of  an  inten- 
tion. As  to  the  aigument,  that  it  is  suffi- 
cient if  the  assured  had  mind  enough  to 
have  an  intention  of  destroying  himself; 
there  may  be  an  intention  not  governed 
by  reason,  and  the  law  means  an  intention 
influenced  by  the  will. 

[Pollock,  C.B.-*The  law  recognizes  no 
degrees  of  non-capadty ;  if  a  man  is  mm 
eonpoSf  he  is  beyond  its  reach  in  all  cases. 
How  can  you  predicate  that  one  man  who 
is  non  eompoe  may  have  a  will  and  another 
not  ?  We  are  in  £sct  using  terms  which  are 
not  strictly  applicable  to  t^e  supposed  case. 
How  can  a  madman  be  said  to  have  a  will?] 

[Aldbbsov,  B.^-A  madman  is  exempted 
from  punishment  because  he  has  no  con- 
troul  over  his  will.  Adio  non  faeit  reum 
Mff  mens  eU  reaJ] 

In  the  dvil  law  there  is  a  distinction 
between  JMonta  and  demens^  but  the  law 
of  England  is  different  in  this  respect. 

[Parke,  B.-^urely  there  are  degrees  of 
insanity.] 

[Pollock,  G.B.— But  thereare  nod^p«es 
of  responsibility.] 

In  the  summing  up  of  Cresswell,  J.,  in  this 
case,  he  puts  the  test  not  merdy  of  the 
deceased  being  able  to  distinguish  between 
right  and  wrong,  but  adds,  aoMio  cease  to  be 
a  moral  responsAle  agent*  This  arose  from 
the  opinion  expressed  by  Tindd,  C.J.,  in 
tbe  answer  given  by  the  Judges  to  the  ques- 
tions prop<Med  by  the  House  of  Lords  in 
M*Naughten*s  case  (5).  It  is  therefore  sub- 
mitted, that  the  direction  of  the  learned 
Judge  at  the  trial  was  correct :  if  the  office 
had  intended  to  indude  all  acts  of  sdf- 
destruction,  it  was  their  duty  to  have  ex- 
pressed that  intention  by  clear  words.  This 
was  a  risk  covered  by  the  policy ;  it  is  as 
much  an  accident  as  if  the  deceased  had 
died  in  consequence  of  a  fidl  from  his  horse. 
Borradaik  v.  Hunter  and  The  Amicable 
Society  V.  Bolland  (6)  bear  out  this  view  of 
the  case. 


(5)  8  Seou,  N.R.  695. 

(6)  Selw.  N.P.  1033,  lOth  edit. ;  s.c  4  Bl.  N.S. 
194. 
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Sir  F,  KeUy  was  heard  in  reply. 

Cur.  adv.  vult. 

The  Judges  differed  in  opinion  and  de* 
livered  their  opinions  seriatim  (June  16). 

WtoHTMAN,  J. — I  am  of  opinion,  upon 
the  best  consideration  I  can  give  to  this 
case,  that  the  direction  of  the  learned  Judge 
to  the  jury  upon  the  trial  of  the  cause  was 
right,  and  that  the  deceased  Louis  Schwabe 
did  not,  under  the  circumstances  found  by 
the  jury,  commit  suicide  within  the  mean- 
ing of  the  exception  in  the  policy  of  assur- 
ance upon  his  life.  The  exception  or  pro- 
viso in  the  policy  is  in  these  terms :  "  Every 
policy  effected  by  a  person  on  his  own  life 
shall  be  void,  if  such  person  shall  commit 
suicide,  or  die  by  duelling  or  the  hands  of 
justice."  The  defendants  below  pleaded 
that  Schwabe,  whose  life  was  insured  by  him- 
self, did  commit  suicide,  which  was  denied 
by  the  plaintiff  in  the  action.  The  evidence 
was  that  the  deceased  voluntarily  took 
poison  in  sufficient  quantity  to  cause  death 
for  the  purpose  of  killing  himself,  but  that 
he  was  when  he  took  the  poison  of  unsound 
mind.  The  learned  Judge  told  the  jury, 
that  to  find  a  verdict  for  the  defendants 
below  they  must  be  satisfied  that  the  de- 
ceased died  by  his  own  voluntary  act,  being 
then  able  to  distinguish  between  right  and 
wrong,  and  to  appreciate  the  nature  and 
quality  of  the  act  that  he  was  doing,  so  as 
to  be  a  responsible  moral  agent  To  this 
direction  a  bill  of  exceptions  was  tendered,  it 
being  contended  on  behalf  of  the  defendants 
that  it  was  sufficient  to  entitle  them  to  a 
verdict,  if  the  deceased  had  sufficient  mind 
to  intend  to  kill  himself,  and  to  know  that 
the  poison  would  probably  have  that  effect, 
and  that  he  took  the  poison  with  that  intent, 
though  he  might  be  unable  to  distinguish 
between  right  and  wrong,  or  to  appreciate 
the  nature  and  quality  of  the  act  he  was 
doing,  so  as  to  be  a  responsible  moral  agent. 
The  question,  therefore,  is,  whether  by  the 
word  "  suicide"  as  used  in  the  policy,  a  cri- 
minal killing  of  himself,  such  as  could  only 
be  committed  by  a  responsible  moral  agent, 
was  intended;  for  if  it  was,  the  direction  of 
the  learned  Judge  and  the  verdict  of  the 
jury  were  right;  otherwise  not.  The  term 
••  suicide"  has  no  technical  or  legal  mean- 
ing ;  it  is  derived  from  the  Latin,  but  the 
compound  word  "suicidium"  from  which 


the  English  word  is  said  to  be  derived,  is 
not  to  be  found  in  any  Latin  dictionary  or 
glossary  that  I  have  met  with.  It  is  ad- 
mitted that  the  word  is  not  to  be  understood 
in  the  largest  sense  of  which  it  is  capable, 
as  that  would  include  an  accidental  or  un- 
intentional killing  of  himself.  We  roust, 
therefore,  consider  the  ordinary  meaning  of 
the  word  in  the  English  language,  and  con- 
nect such  ordinary  meaning  with  the  ap- 
parent object  and  intent  of  the  proviso  in 
the  policy  in  which  it  occurs.  In  all  the 
English  books  in  which  it  occurs,  legal  or 
other,  it  is  almost  invariably  used  to  denote 
a  criminal  act.  In  Johnson's  Dietionary 
'' suicide,"  when  used  as  denoting  an  act,  is 
said  to  mean  **  self-murder :  the  horrid  crime 
of  destroying  oneself;"  and  when  used  as 
denoting  a  person  is  said  to  mean  "  a  self- 
murderer."  In  Webster's  Dictionary  the 
same  meaning  is  given,  and  so  in  Rees*$ 
Cyclopedia  and  in  the  Encychp<Bdia  Bri* 
tannica.  Blackstone,  in  the  4th  of  his  Com- 
mentaries, p.  189,  uses  the  term  '*  suicide" 
as  meaning  a/eZo  de  se.  He  says  :  "  As  the 
suicide  is  guilty  of  a  double  offence,  one 
spiritual  and  the  other  temporal,  the  law  has 
ranked  it  amongst  the  highest  crimes."  In- 
numerable instances  might  be  given  to  shew 
that  the  word  "  suicide"  is  almost  invariably 
used  in  the  English  language  in  a  crimin^d 
sense,  and  that  such  is  die  meaning  of  the 
word  in  its  general  and  ordinary  acceptation. 
If  that  be  so,  is  there  anything  in  the  policy 
or  the  terms  of  it  to  shew  that  it  is  used,  in 
the  proviso  in  question,  not  in  the  general 
and  ordinary  sense,  but  in  another  of 
which  it  is  capable,  though  unusual  ?  The 
word  is  used  in  a  disqualifying  proviso, 
by  which,  under  certain  circumstances,  the 
insurance  and  the  premiums  paid  are  for- 
feited, and  the  benefit  of  the  policy  lost. 
The  usual  rule  is  to  look  strictly  at  the 
terms  of  such  provisoes,  and  not  to  extend 
them  beyond  ^eir  ordinary  meaning ;  hot 
in  the  present  case  if  the  ordinary  meaning 
of  the  term  "  suicide"  were  more  uncertain 
than  it  seems  to  be,  the  terms  used  in  the 
proviso  itself  in  connexion  with  it  tend  to 
shew  the  sense  in  which  the  insurers,  whose 
word  it  is,  intended  it  should  be  used.  The 
policy  is  to  be  void  if  the  person  **  shall 
commit  suicide,  or  die  by  duelling  or  by 
the  hands  of  justice."  The  three  excepted 
modes  of  death  are  classed  together  in  one 
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exception  or  proviso,  and  two  of  them  are 
unquestionably  the  consequences  of  crime; 
and  if  the  maxim  noseitur  a  soeiis  applies, 
it  strongly  tends  to  shew  that  the  third  is 
used  in  a  criminal  sense  also.  In  Borra" 
daik  T.  Huaier,  which  was  cited  upon  the 
aigument,  Mr.  Justice  Erskine,  who  agreed 
with  the  majority  of  the  Judges,  says,  as 
one  of  the  grounds  for  his  judgment  in  tha 
case,  "  when  I  find  the  terms  *  shall  commit 
snicide,'  that  have  been  popularly  under- 
stood, and  judicially  considered  as  import- 
isgacriminal  act  of  self-destruction,  chauiged 
ioT  terms  not  hitherto  so  construed,  it  may, 
1  think,  be  fairly  inferred  that  the  terms 
adopted  were  intended  to  embrace  all  cases 
of  intentional  self-destruction,  unless  it  can 
be  collected  from  the  immediate  context 
that  the  parties  used  them  in  a  more  limited 
fense."  And  the  Lord  Chief  Justice  Tindal, 
in  his  judgment  in  the  same  case,  says :  "  If 
the  exception  had  run  in  the  terms  '  shall 
die  by  suicide,  or  by  the  hands  of  justice, 
or  in  consequence  of  a  duel,'  surely  no  doubt 
could  have  arisen  that  a  felonious  suicide 
was  intended  thereby."  I  refer  to  these 
passages  in  the  judgments  of  these  learned 
Judges  as  shewing  their  understanding  of 
the  meaning  of  the  term  "  suicide,"  when 
med  in  sudi  an  exception  and  in  connex- 
ion with  such  other  terms  as  occur  in  the 
present  case.  I  forbear  to  speculate  upon 
the  probable  object  of  the  insurers  in  intro- 
ducing such  a  proviso.  It  can  hardly  be 
because  such  modes  of  death  as  these  ex- 
cepted are  events  not  to  be  calculated  upon, 
for  there  i«  no  doubt  but  that  theprobabili- 
dea  of  such  events  are  as  well  calculable  as 
any  others ;  and  moreover  those  modes  of 
death  are  not  excepted  where  the  policies 
are  upon  the  lives  of  others.  It  may  be 
that  the  exception  in  case  of  suicide  was 
introduced  to  meet  the  case  of  a  person  in- 
soring  his  life  with  the  intention  of  com- 
mitting suicide  in  order  to  benefit  his  family, 
or  it  may  be  that  the  insurers  were  influenced 
by  some  higher  motive,  and  wished  to  check 
such  modes  of  death  as  those  excepted. 
Either  of  these  objects  would  seem  to 
indicate  that  the  word  **  suicide"  was  used  in 
its  ordinary  sense,  importing  a  crime.  But 
as  no  satbfactory  result  can  be  drawn  from 
such  a  speculation,  it  is  better  to  judge  of  the 
case  merely  by  the  ordinary  sense  of  the 
language  used  in  connexion  with  the  other 


terms  which  are  used  along  with  it.  Upon 
the  whole,  then,  it  seems  to  me  that  there  is 
nothing  in  this  case  to  shew  an  intention  on 
the  part  of  the  insurers  to  use  the  word 
'*  suicide"  in  a  more  extended  sense  than  that 
which  is  ordinarily  and  popularly  attributed 
to  it,  and  that,  on  the  contrary,  the  context 
shews  that  it  was  their  intention  to  use  it  in 
the  ordinary  and  popular  sense,  and  that 
they  have  so  used  it,  and  consequently  that 
the  direction  of  the  Judge  was  correct,  and 
that  the  defendant  in  error  is  entitled  to 
judgment 

RoLFE,  B. — The  question  in  this  case  is 
very  short,  Louis  Schwabe,  in  the  year 
1836,  insured  his  own  life  for  999 J.,  in  an 
ofBce  of  which  the  plaintiffs  in  error  were 
the  directors,  liable  to  be  sued  for  money 
becoming  due  on  the  policies  of  insurance. 
The  policy,  by  which  the  999L  was  insured, 
contained  a  clause  in  these  words,  **  Every 
policy  efiected  by  a  person  on  his  own  life 
shall  be  void  if  such  person  shall  commit 
suicide,  or  die  by  duelling  or  the  hands  of 
justice."  Schwabe  died  in  1845,  and  the 
defendant  in  error  obtained  letters  of  ad- 
ministration, and  then  sued  the  plaintiffs  in 
errror  in  an  action  of  assumpsit  for  the  999i« 
secured  by  the  policy.  The  plaintiffs  in 
error  pleaded,  that  Louis  Schwabe  did  com- 
mit suicide,  whereby  the  policy  became 
void.  On  this  issue  was  joined.  The  issue 
was  tried,  before  my  Brother  Cresswell,  at 
the  Liverpool  Summer  Assizes,  last  year ; 
and,  on  the  part  of  the  plaintiffs  in  error, 
witnesses  were  called  to  prove  that  Schwabe*s 
death  was  caused  by  his  having  voluntarily, 
and  for  the  purpose  of  killing  himself, 
swallowed  a  quantity  of  sulphuric  acid ;  and 
the  same  witnesses  also  gave  evidence  tend- 
ing to  shew  that  at  Uie  time  of  his  so 
swallowing  the  said  sulphuric  add  Louis 
Schwabe  was  of  unsound  mind.  My  Bro- 
ther Cresswell,  in  summing  up  the  case  to 
the  jury,  told  them  that  in  order  to  find  the 
issue  for  the  plaintiffs  in  error,  they  must 
be  satisfied  that  Schwabe  died  by  his  own 
voluntary  act,  being  then  able  to  diistinguish 
between  right  and  wrong,  and  to  appreciate 
the  nature  and  quality  of  the  act  he  was 
doing,  so  as  to  be  a  responsible  moral  agent. 
To  ihis  ruling  the  plaintiffs  in  error  have 
excepted,  and  we  have,  therefore,  to  say 
whether  that  ruling  was  right,  and  this 
depends  on  the  meaning  of  the  words  in  the 
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policy  ''  shall  commit  suicide."  If  tbey 
mean  shall  destroy  his  own  life  under  cir- 
cumstances which  will  make  him  a  ftlo  de 
M,  then  the  ruling  was  right ;  if  they  mean 
merely  "shall  inUnUonaUy  kiU  himself/' 
then  the  ruling  was  wrong.  The  word 
"  suicide"  is  not,  as  it  appears  to  me,  a 
word  of  art,  to  which  any  legal  meaning  is 
to  be  affixed  different  from  that  which  it  is 
popularly  understood  to  bear.  The  autho- 
rities referred  to  by  the  defendant  in  error,  as 
shewing  that  "  suicide'*  means  the  felonious 
taking  away  of  a  man's  own  life,  do  not  at 
all  b^  out  his  proposition. 

Lord  Hale,  indeed,  in  the  31st  chapter 
of  his  PleoB  of  the  Crown,  vol*  1.  p.  411, 
certainly  speaks  offelo  de  se  and  suicide  as 
convertible  terms,  and  defines  both  the  one 
and  the  other  as  being  where  a  man  of  the 
age  of  discretion,  and  compos  mentis,  Tolun- 
tuily  kills  himself.  But  it  appears  to  me 
plain,  from  the  whole  context  of  the  passage 
in  question,  that  Lord  Hale  did  not  under- 
stand that  he  was  giving  a  definition  of  the 
term  "  suicide,"  except  as  it  was  often  used 
to  mean  the  same  thing  as  felo  de  se ;  and 
this  seems  manifest  from  the  fisMSt,  that  ?rhat 
in  the  passage  in  question  he  calls  "  suicide'' 
he,  a  few  lines  above,  designates  as  homiei' 
dium  sui  ipsius.  Now,  there  can  be  no 
doubt  but  that  a  man  who  takes  away 
the  life  of  another,  commits  homicide,  even 
though  the  act  was  justifiable,  or  may  have 
happened  entirely  per  infortunium,  and  was, 
therefore,  not  criminal  at  all — see  Hale, 
P.  C.  c.  89.  And  therefore,  taking  "  suicide" 
as  meaning  the  same  thing  as  homicide  of 
one's  sel^  it  seems  to  foUow  that  in  the 
opinion  of  Lord  Hale,  neither  guilt  nor 
moral  responsibility  is  necessarily  involved 
in  its  legal  definition. 

The  passage  to  which  we  were  referred  in 
4  Black,  Com.  189,  seems  strongly  to  shew 
that  '*  suicide"  doesnot,  in  the  opinion  of  Mr. 
Justice  Blackstone,  necessarily  include  the 
notion  of  moral  responsibility.  The  learned 
commentator,  after  stating  that  the  party  who 
destroys  himself  is  not  felo  de  se  unless 
he  was  in  his  senses,  adds,  that  '*  ooronen' 
juries  are  apt  to  purii  this  principle  too  far, 
and  fo  hold  that  the  very  act  of  suicide  is 
evidence  of  insanity."  It  is  plain  that  the 
word  "  suicide"  is  there  used  as  designating 
the  mere  act  of  self-destruction,  o^erwise 
the  passage  would  be  insensible.     The  only 


other  authority  referred  to,  in  wUch  the 
word  **  suicide"  ooenrs,  is  the  recent  esae 
of  Borradaile  v.  Hunter,  which  was  sn 
action,  like  this,  on  a  policy  of  insttranee, 
in  which  was  a  stipulation  making  it  void, 
not,  as  in  this  case,  if  the  party  shoMeommU 
suicide,  but  if  he  should  die  bjf  his  own 
hands.  There  a  majority  of  the  Court  held 
that,  the  assured  having  intentionaDy  de- 
stroyed himself,  though  he  was  at  the  tone 
incapable  of  di«^ngiii«hlng  between  right 
and  wrong,  the  po^cy  was  void.  TrndU, 
C.J.  differed  from  the  rest  of  the  Court,  sad, 
at  p.  668  of  Man.  4t  Or.,  the  following 
passage  occurs :-— **  Ilie  expression  'dying 
by  his  own  hand'  is,  in  fact,  no  more  than 
the  translation  into  English  of  the  word  of 
Latin  origin  *  suicide ;'  but  if  the  exception 
had  run  in  the  terms  '  shall  die  by  suicide/ 
or  by  the  hands  of  justice,  or  in  consequence 
of  a  duel,  surely  no  doubt  could  have  arisen 
that  a  felonious  suicide  was  intended  there- 
by." This,  though  it  certainly  shews  that 
Lord  Chief  Jnstioe  Tindal  woidd,  from  the 
context,  have  interpreted  the  word  "  suicide" 
in  this  policy  as  he  did  the  words  **  die  by 
his  own  hands,"  in  Borradaile  v.  Hunter, 
SB  referring  only  to  cases  of  sdf-destmction, 
perpetrated  by  persons  of  sound  mind,  yet 
shews  also  that  he  did  not  think  that  to  be 
the  necessary  or  natural  meaning  of  the 
word  "suicide"  standing  alone.  The  dis- 
tinction between  felonious  suicide,  snd 
suicide  not  felonious,  taken  and  observed  on 
by  the  Chief  Justice,  seems  conclusively  to 
shew,  that,  in  his  opinion,  suicide  did  not 
necessarily  ex  pi  iennini  import  a  criminsl 
act,  and  therefore  the  act  of  a  responsible 
moral  agent;  and  in  the  same  case,  near  the 
bottom  of  p.  688,  Mr.  Justice  Erdchie  speaks 
of  criminal  suicide,  shewing  that  he  took 
the  same  view  of  the  meaning  of  the  word 
'*' suicide"  as  was  taken  by  the  Lord  Chief 
Justice.  All  these  authoritiee  seem  to  me 
to  frivour  my  interpretation  of  this  word ; 
but  after  all,  our  decision  must  rest  entirely 
on  what  is  the  ordinary  meaning  of  the 
term.  In  my  opinion,  every  act  of  self- 
destruction  is,  in  common  language,  de- 
scribed by  the  word  "  suicide,"  provided  it 
is  the  intentional  act  of  a  party,  knowing 
the  probable  consequence  of  what  he  is 
abouL  This  is,  I  think,  the  ordinary  mean- 
ing of  the  word,  and  I  see  nothing  in  the 
context  enabling  me  to  give  it  any  but  its 
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ordinary  dgnification.  For  these  reasons, 
I  tluDk,  there  must  be  jadgment  for  the 
pkintiff  in  error,  and  that  a  venire  de  novo 
most  be  awarded. 

Pattxson,  J.  (5). — The    sole  question 
ifl,  what  IS  the  true  meaning  of  the  words, 
"commit  suicide,"  in  the  policy  in  question? 
It  is  argued,  first,  that  these  words  have  a 
tedmical  meaning,  and  import  a  felony. 
No  authority  is  cited  for  this  position,  no 
case  in  which  the  finding  of  a  jury,  that  A. 
had  **  committed  suicide,"  has  been  held 
eqw'valent  to  a  finding  that  A.  had  murdered 
himself,  or  that  A.  was  "  felon  of  himself." 
I  ^prehend  that  the  word  "  murdravit**  was 
as  necessary  in  a  case  of  feio  de  se,  as  in 
the  case  of  the  murder  of  another  person ; 
and  unless  some  records  could  be  found,  or 
lome  dedaions  of  the  courts,  in  which  the 
word  **  suicide"  has  been  held  to  have  the 
lame  meaning  as  *'  self-murder,"  I  am  at 
a  loss  to  know  what  ground  there  is  for 
nying  that  the  words  "commit  suicide" 
have  any  technical  meaning.     It  is  argued, 
lecondly,  that  the  words  in  their  ordinary 
acceptation  import  felony.     Now,  the  word 
"sucide,"  litca:ally  translated,  means  only 
"killing  himself  or  herself."     The  circum- 
stances attending  the  act  manifestly  cannot 
a&ct  the  literal  meaning  of  the  word. 
Reference  is  made  to  Hale* 8  Pleas  of  the 
Cnwn^  c.  31,  where  Lord  Hale,  in  speaking 
of  the  diflEerent  kinds  of  murder,  speaks  of 
snicide,/e2o  de  se.     No  doubt  he  does,  but 
he  is  treating  of  criminal  suicide  only,  and 
he  nowhere  intimates  that  the  word  "  sui* 
ode"  in   itself  imports  criminal  suicide. 
Jokm»om*s    Dietionary    and     Riehardeon's 
Dictionary  are  also  referred  to,  but  they  are 
of  very  Httle  weight,  when  the  Court  is 
considoing  what  Uie  parties  to  a  contract 
mean  by  tiie  words  they  have  used.     The 
word  "  commit"  is  said  always  to  be  used 
in  a  bad  sense — ^be  it  so;  but  how  does  that 
prove  that  it  communicates  the  quality  of 
ielonions  to  the  word  **  suicide"  ?  No  suicide 
is  good  or  meritorious ;  it  must  always  be 
spoken  of  in  a  bad  sense,  however  pitiable, 
or,  one  may  hope,  excusable,  the  circum* 
stances  of  it  may  be.     But  it  is  argued, 
thirdly,  which  is  the  true  question,  &at  a 
felonioiis  snieide  only  is  pointed  at  by  this 

(S)  Cokfidg*,  J.  was  absent,  but  it  was  undsr- 
■tood  dnthesoBcomd  in  opinion  with  the  majority 
of  the  Jodgaa. 
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policy,  and  that  this  appears  by  the  words 
themselves  and  by  the  context.  Now,  the 
words  themselves  are  large  enough  to  em- 
brace all  self-destruction,  as  well  as  self- 
murder;  not,  indeed,  as  was  admitted  in 
Borradaile  v.  Hunter^  to  embrace  cases  of 
mere  accident,  or  of  insanity  extending  to 
unconsciousness  of  the  act  done,  or  of  its 
physical  consequences,  because  such  cases, 
although  comprehended  in  the  very  words 
themselves,  cannot  be  considered  to  have 
been  in  the  contemplation  of  the  contract- 
ing parties ;  but  clearly  embracing  an  act 
of  self-destruction  committed  by  a  person 
who  was  aware  of  the  probable  consequence 
of  the  act,  and  intended  that  consequence  to 
follow.  The  context  in  this  case,  as  in  that 
of  Borradaile  v.  Hunter,  is,  *'  or  die  by 
duelling  or  the  hands  of  justice,"  except 
that  in  that  case  the  words  were  *'  die  by  his 
own  hands,  or  by  the  hands  of  justice,  or 
in  consequence  of  a  duel,"  so  that  the  verb 
''die"  applied  to  all  the  members  of  the 
sentence ;  whereas  here  the  words  "  commit 
suicide"  are  complete  as  a  sentence,  without 
any  word  taken  from  the  other  part.  I  do 
not  know  that  this  makes. any  difference. 
It  is  true  that  the  other  two  modes  of  death 
appear  to  be  connected  with  felony;  yet  I 
apprehend  that  the  actual  felony  is  no  part 
of  the  cause  of  exception  from  liability.  If 
it  were  it  would  be  competent  to  the  plain- 
tiffs to  prove  that  the  deceased,  although 
dying  by  the  hands  of  justice,  was  in  truth 
innocent  of  the  crime  for  which  he  suffered, 
in  the  same  manner  as  it  is,  no  doubt,  com- 
petent to  an  executor  to  traverse  an  inquest 
of  felo  de  se  found  upon  view  of  the  body 
of  his  testator  by  a  coroner's  jury ;  or  that 
the  deceased,  although  killed  in  a  duel,  had 
fired  his  pistol  in  the  air,  and  never  con- 
templated shooting  at  his  opponent.  Such 
defences  would  surely  be  excluded,  for  the 
words  of  the  exception  are  express,  "  die  by 
the  hands  of  justice,"  whether  justly  or  not, 
or  "  by  duelling,"  whether  it  were  felony 
or  not.  It  seems,  in  truth,  that  the  excep- 
tion is  not  framed  with  reference  to  the 
commission  of  any  felony  or  crime,  but  to 
guard  against  the  time  for  payment  of  the 
sum  insured  being  accelerated  by  the  volun- 
tary act  of  the  party  interested  in  the  money. 
It  is  equally  so  accelerated  by  a  voluntary 
act,  if  the  deceased  knew  the  consequences 
of  his  act,  and  intended  them  to  follow, 
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whether  he  were  sane  or  under  some  dela« 
sion  as  to  the  moral  quality  of  the  act  done. 
That  the  voluntary  act  of  the  party  inter- 
ested, and  not  the  felony,  is  the  thing  con- 
templated by  the  exception,  is  further  appa- 
rent from  this  circumstance,  that  the  clause 
in  the  policy  goes  on  to  do  away  with  the 
exception  altogether  where  the  deceased  has 
parted  with  all  interest,  either  for  himself 
or  his  £Etmi]y,  by  assigning  the  policy,  and 
when  the  deceased  has  mortgaged  or  charged 
it  for  the  benefit  of  creditors,  to  do  away 
with  the  exception  to  the  extent  of  the  sum 
secured;  yet  felony  would  be  committed 
in  those  cases  just  as  much  as  if  the  policy 
had  not  been  assigned.  I  do  not  inquire 
into  the  reason  of  this  qualification  of  the 
exception  in  the  policy,  whether  it  has  any 
thing  to  do  with  the  removal  from  the 
deceased  of  temptation  to  destroy  himself, 
when  he  has  parted  with  his  interest,  or  not^ 
or  whether  it  is  inserted  as  an  inducement 
to  those  who  want  to  raise  money  to  effect 
policies  at  this  ofiice,  or  what  other  reason 
may  be  conjectured.  It  is  sufficient  for  my 
purpose  that  it  tends  to  shew  that  the  con- 
tracting parties  did  not  regard  the  commis- 
sion of  felony  as  such  in  their  contract. 
Upon  the  whole,  I  am  of  opinion  that  the 
words  *'  commit  suicide,"  mean  only  "  kill 
himself;"  and  that  the  true  question  to  be 
put  to  the  jury  is,  that  which  was  put  by 
Mr.  Justice  £rskine,in  Borradaile  v.  Hunter^ 
whether  the  deceased  knew  the  probable 
consequences  of  his  act,  and  did  that  act 
voluntarily,  intending  such  consequences  to 
follow,  and  that  no  quesUon  should  be  put 
as  to  the  act  done  being  criminal  or  not. 
It  follows  then,  in  my  opinion,  the  judg- 
ment must  be  reversed,  and  a  venire  de  novo 
awarded. 

Aldeilson,  B.— I  also  am  of  opinion  that 
there  ought  to  be  a  venire  de  novo  in  this 
case;  and  I  shall  say  but  a  very  few  words 
upon  the  points  raised.  The  true  principle 
governing  cases  of  this  scnrt  seems  to  be 
very  well  laid  down  by  Mr.  Justice  Maule, 
in  Borradaile  v.  Hwnier,  The  words  in 
question  seem  to  me  in  this  case  to  have 
their  proper  construction,  when  taken  as 
including  all  cases  of  voluntary  self-de- 
struction. They  do  not  apply  to  cases  in 
which  the  will  is  not  exercised  at  all ;  as, 
where  death  results  from  accident  or  deli- 
rium;   but  where   the  self-destruction  is 


voluntary,  although  the  will  may  be  per- 
verted. It  seems  to  me,  therefore,  that  the 
argument  arising  out  of  the  peculiar  uae  of 
the  word  "suicide,"  in  this  contnct,  is 
fallacious ;  and  that  the  word  is  often  used 
in  its  most  extended  sense,  that,  namely, 
which  has  been  assigned  to  it  on  behalf  of 
the  plaintiffs  in  error.  For  instanee,  to 
take  so  common  a  book  as  the  Eneyclopadia 
Britannica^  under  the  head  of  "  suicide,"  I 
find  this  observation :  "  The  general  cames 
of  suicide  are  twc^fold — insanity  and  crime." 
So  that  the  word  *'  suicide"  has  often,  in 
its  ordinary  acceptation  in  the  English  lan- 
guage, that  enlarged  sense;  and  it  is  not, 
therefore,  to  be  confined  to  cases  of  criminal 
intention  alone.  Then  reliance  is  placed 
upon  the  words  in  the  company  of  which 
the  word  "  suicide"  is  found  in  die  policy-- 
"death  by  duelling  or  by  the  hands  of 
justice."  I  doubt,  however,  whether  that 
argument  carries  the  case  much  further. 
Suppose  a  person  insured  were  to  die  in  a 
duel,  I  do  not  conceive  it  would  be  com- 
petent to  his  representatives  to  say  that  he 
was  insane  at  the  time.  Cases  may  easily 
be  suggested,  in  which  a  duel  might  be 
fatal,  and  yet  not  felonious ;  such  as  a  duel 
in  the  course  of  war  or  the  like.  The  case, 
however,  has  been  so  fully  gone  into  by 
those  learned  Judges  who  have  immediately 
preceded  me,  that  I  shall  do  no  more  than 
express  my  concurrence  with  their  judg- 
ments. 

Parke,  B.— -The  question  in  this  case 
may  be  very  shortly  stated.  By  the  terms 
of  the  policy,  all  the  conditions  and  regula- 
tions indorsed  are  incorporated  in  it ;  and 
one  of  these  (the  sixth)  is,  that  every  policy 
effected  by  a  person  on  his  own  life  shall  be 
void,  if  sudi  person  shall  commit  suicide, 
or  die  by  duelling  or  the  hands  of  justice : 
and  there  is  a  plea,  that  the  intestate  did 
commit  suicide. 

On  the  trial,  my  Brother  Cresswell  told 
the  jury,  **  that,  in  order  to  find  the  said 
issue  for  the  defendants,  it  was  necessary 
that  the  jury  should  be  satisfied  that 
Schwabe  died  by  his  own  vc^untary  act, 
being  then  able  to  distinguish  between  right 
and  wrong,  and  to  appreciate  the  nature  and 
quality  of  the  act  that  he  was  doing,  so  as 
to  be  a  responsible  moral  agent;  that  the 
burthen  of  proof  as  to  his  dying  by  his 
own  voluntary  act  was  on  the  defendants. 
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but  that  being  eatablished,  the  jury  must 
assQme  that  he  was  of  sane  mind,  and  a 
responfible  moral  agent,  unleaa  the  contrary 
should  appear  in  evidence.     The  question 
is,  whether  this  direction  was  correct.     I 
agree  with  the  majority  of  the  Judges  who 
have  preceded  me,  that  part  of  the  direction, 
riz.  that  as  to  the  necessity  of  his  being  a 
responsible  moral  agent,  was  wrong ;  for  I 
think  that,  according  to  the  proper  con- 
straction  of  this  policy,  if  the   intestate 
9oiuMiarihf  killed  himself,  it  was  immaterial 
whether  he  was  then  sane  or  not.     This 
being  a  written  contract  between  the  parties, 
the  constmction  of  it  belongs  to  the  Court ; 
and  the  Court  must  adopt  the  usual  rules, 
and  construe  the  provisoes  or  conditions,  as 
well  as  the  other  parts  of  the  instrument, 
according  to  the  ordinary  meaning  of  the 
Ungoage  used :  except  that  terms  of  art  or 
technieal  words  must  be  understood  in  their 
proper  sense,  unless  the  context  controuls  or 
alters  their  meaning :  ancient  words  may  be 
explained  by  oontemporaneous  usage ;  and 
words  which  have  acquired  a  peculiar  sense 
by  usage  in  particular  districts,  occupations, 
or  trades,  must  be  read  (the  usage  being 
foond  by  the  jury)  in  their  acquired  sense. 
Here,  there  is  no  occasion  for  any  of  these 
exceptions  in  construing  this  instrument. 
The  two  latter  are  inapplicable,  and  there  is 
no  ground  for  saying  that  the  word  "  suicide" 
is  a  legal  technical  term  or  word  of  art.  An 
inquisition  stating  that  the  deceased  com- 
mitted suicide  would  be  clearly  informal  and 
bad.     Nor  have  we  a  decision  of  any  court 
OQ  the  meaning  of  these  precise  words,  by 
which  we  should  consider  ourselves  bound. 
The  case  of  Barradaile  v.  Hunter  certainly 
it  not  such  ;  nor  can  the  intimation  of  the 
opinion  of  the  Lord  Chief  Justice  Tindal,  by 
way  of  illustration  of  his  argument,  as  to 
the  meaning  of  the  expressions  now  under 
consideration,  have  the   same  effect  as  a 
decision. 

The  whole  question  resolves  itself  into  an 
inquiry  as  to  die  sense  of  words  used  in  the 
ordinsry  langoage  of  the  present  day,  the 
instrument  to  be  construed  bearing  date  in 
the  year  1836;  and  we  are  all  perfectly 
competent  to  form  an  opinion  upon  such 
a  subject,  and  need  not  refer  to  lexico* 
KTSphers,  or  authors,  ancient  or  modern, 
if  the  case  depended  on  the  explanation 


given  by  dictionaries,  the  result,  neverthe- 
less, would  be  the  same.  Johnson,  indeed, 
explains  the  word  "  suicide'*  by  ^'  self-mur- 
der :  the  horrid  crime  of  destroying  oneself," 
which,  no  doubt,  it  includes.  Webster  has 
both  *'  self-murder"  and  '*  the  act  of  de- 
signedly destroying  one-self,"  and  adds, ''  to 
constitute  suicide,  the  person  must  be  of 
years  of  discretion,"  and  refers  to  Black- 
stone,  inaccurately ;  for  the  passage  in  that 
author  applies  to  persons  being  feh  de  se. 
Richardson,  who  states  them  to  be  words 
of  modem  formation,  as  "the  slaying  of 
himself,  or  self-murder."  But  the  question 
does  not  depend  upon  the  opinion  of  such 
authors;  for,  though  they  are  authorities, 
they  are  not  conclusive ;  the  case  turns  on 
the  meaning  of  the  vernacular  language 
which  we  now  use ;  and  I  must  own  that 
I  feel  no  doubt  as  to  the  import  of  the 
expression  "  commit  suicide."  In  ordinary 
parlance  every  one  would  so  speak  of  one 
who  had  purposely  killed  himself,  whether 
from  tedium  of  life,  or  transport  of  grief,  or 
in  a  fit  of  temporary  insanity.  "  To  die  by 
his  own  hands,"  or  "  to  commit  suicide," 
seems  to  me  to  be  all  one,  and  to  apply  to 
all  cases  o#  voluntary  self-homicide ;  and  I 
do  not  see  any  reason  why  a  different  sense 
from  the  ordinary  one  should  be  attributed  to 
these  words  in  this  instrument ;  on  the  con* 
trary,  I  see  very  good  ground  for  believing 
that  they  are  used  in  their  ordinary  sense,  in 
order  to  avoid  the  consequence  which  would 
have  followed  the  adoption  of  such  words  as 
"  committing  felony  of  himself,"  or  "  self- 
murder;"  as  it  may  be  well  supposed  that 
juries  would,  in  favour  of  the  &mily  of  the 
deceased,  take  the  same  lax  view  of  the 
evidence  as  coroners'  juries  generally  do. 

I  think  that  the  judgment  ought  to  be 
reversed,  and  a  ventre  de  noeo  awarded. 

Pollock,  C.B. — I  regret  that  I  differ 
from  the  majority  of  the  Court  who  have 
already  delivered  their  opinions ;  but  as, 
after  the  fullest  deliberation,  I  feel  com* 
pelled  to  come  to  the  conclusion  that  tlie 
direction  of  my  Brother  Cresswell  to  the 
jury  at  the  trial,  was  correct  in  point  of 
law,  and  that  the  plaintiff  below  is  entitled 
to  our  judgment,  it  is  my  duty,  with  what- 
ever reluctance  and  hesitation,  to  state  my 
own  view  of  the  case,  and  the  reasons  upon 
which   that  conclusion  is   founded.     The 
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question,  in  point  of  form,  has  been  so 
clearly  stated  already,  that  it  is  unnecessary 
to  state  it  again ;  but,  in  substance,  it  is, 
what  is  the  meaning  of  the  words  "  commit 
suicide**  in  the  policy  in  question  ?  Does  the 
expression  mean  and  indude  that  the  party 
was  compos  mentis  ?  that  he  was  a  respon- 
sible being,  capable  of  distinguishing  right 
from  wrong,  —  as  stated  by  my  Brother 
Cresswell  ?  or,  is  the  expression  applicable 
to  a  person  who  intentionally  produces  his 
own  death  (that  is,  uses  the  means  of  de- 
struction, with  a  knowledge  of  the  effects 
they  will  produce,  and  with  the  intention 
of  producing  them),  but  whose  understand- 
ing, judgment,  or  will,  is  so  perverted  by 
disease  that  he  has  ceased  to  be  responsible 
criminally  for  his  conduct  ?— in  short,  who 
is  insane  (possibly)  upon  every  other  point 
but  the  physical  effects  of  using  a  deadly 
weapon,  or  the  result  of  applying  adequate 
means  to  produce  the  destruction  of  life  ? 
In  considering  the  question,  everything 
turns  on  the  meaning  of  the  words  as  ordi- 
narily occurring  in  the  English  language 
and  in  English  authorities,  and  especially 
in  books  written  on  law  or  morals.  Now, 
what  is  the  meaning  of  the  word^"  suicide," 
merely  as  an  English  word,  according  to 
the  best  antiiorities?  Does  it  mean  the 
killing  of  one's-self  in  the  same  way  as 
**  homicide"  means  simply  the  killing  of  a 
human  being — whether  by  accident,  negli- 
gence, or  in  self-defence?  or,  does  it  imply 
a  criminal  taking  away  of  one's  own  life  ? 
The  word  is  of  modem  origin ;  it  does  not 
occur  in  the  Bible,  or  in  any  English  author 
before  the  reign  of  Charles  II. ;  probably 
not  till  after  the  reign  of  Anne.  As  far  as 
I  have  been  able  to  trace  it,  it  first  occurs 
as  an  English  word  in  Hale's  Pleas  of  the 
Crown,  Hale  was  a  Judge  during  the 
Commonwealth,  and  died  in  1676.  His 
work  was  published  in  1 736.  It  is  not  in 
Hawkins,  first  published  in  1716;  but  it  is 
to  be  found  in  Blaekstone,  These,  as  legal 
authorities,  will  be  adverted  to  presendy ; 
but  I  wish  to  notice  first  the  authorities  not 
legal.  The  meaning  assigned  to  the  word 
by  Johnson,  in  his  Dictionary,  is,  "  self- 
murder — ^the  horrid  crime  of  destrojring 
one's  self — a  self-murderer;"  and  he  gives 
no  other  signification.  In  Rickardson*s 
Dictionary  it  is,  **  the  slayer  of  himself;" 


also,  "  the  slaying  of  himself,  self-murder.'* 
In  the  Dictionnaire  Universel  of  the  French 
language,  published  in  1771,  it  is  said  that 
the  word  was  introduced  into  the  French 
language  by  the  Abbe  Desfontaines ;  and  a 
quotation  is  given  from  his  works,  where  it 
is  manifesUy  used  in  the  sense  given  to  it 
by  Johnson.     Desfontaines  was  bom  in 
1685,  and  died  in  1745.     In  the  year  1644 
was  published,  with  the  works  of  Joha 
Donne  (the  poet).  Dean  of  St.  Paul's,  who 
died  in  16S1,  his  "BuMpaTOQ,  a  Dedan* 
tion  on  that  Paradox  or  Thesis  that  Self^ 
homicide  is  not  so   naturally  Sin  that  it 
may  never  be  otherwise."    The  word  '*  sni- 
cide"  does  not  occur  in  this  work;  from 
which  it  may  be  presumed  that  it  was  not 
then  in  general  use,  and  perhaps  was  not 
in  use  at  all.     In  1785,  Archdeacon  Paley 
published  his  work  on   The  Principles  of 
Moral  and  PoUtieal  Philosophy.    The  third 
chapter   of    book    iv.   is    on    "  suicide." 
Throughout  that  chapter  the  word  is  used 
as  denoting  the  act  of  a  reasonable,  moral, 
and  responsible  agent;   and  in  no  other 
sense.     In   1790,  Charles  Moore,  M.A., 
Rector  of  Cuxton,  in  Kent,  published  ''A 
full  Inquiry  into  the  subject  of  Suicide;  to 
which  are  added  (as  being  closely  connected 
with  the  subject)  two  Treatises  on  Duelling 
and  Chuning."     Page  4.  contains  the  fol- 
lowing passage : — "  There  are  points,  then, 
to  be  settled,  and  exceptions  to  be  made, 
previous  to  a  general  charge  of  guilt  on  all 
who  put  a  sudden  end  to  their  own  lives. 
For,  though  every  person  who  terminates 
his    mortal    existence  by  his    own  band 
commits  suieidct  yet  he  does  not  therefore 
always  commit  murder,  which  alone  consti- 
tutes its  guilt.     Some  distinction  is  neces- 
sary in  regard  to  a  man's  killing  himself, 
as  it  would  be  had  he  killed  another  person; 
which  latter  he  may  do  either  inadvertenUy 
or  legally,  and  therefore,  in  either  case, 
innocentiy,  and  without  tiie  imputation  of 
being  the  murderer  of  another.     When  a 
man  kills  himself  inadvertently  or  involun- 
tarily, it  comes  under  the  legal  description 
of  accidental  death,  or  per  infmimnium: 
but,  as  to  his  doing  it  legally ,  the  law  allows 
of  no  such  case.     The  only  instance  of 
innocence  which  it  allows  to  the  commission 
of  voluntary  suicide,  is  in  the  case  of  mad- 
ness ;  when  a  man  being  deemed  under  no 
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moral  gaidance,  can  be  subject  to  no  impu- 
tation of  gnilt  on  account  of  bis  bebaviour 
to  himself  or  otben." 

In  tbe  Encyclopedia  Britanniea^  the  ex- 
planation of  tbe  word  "  suicide,"  is  "  tbe 
crime  of  self-murder,"  or  "  tbe  person  wbo 
commits  it."  There  is  a  treatise  on  law,  in 
die  Enofclofvedia  Meirapoliiana^  in  wbicb 
tuieide  is  spoken  of:  it  is  in  die  second 
volume  of  Pure  Sciences^  '  On  Offences 
against  Self.'  Speaking  of  tbe  cases  wbere 
society  may  interfere  to  prevent  or  punisb, 
the  writer  says — "  Tbis  observation  applies 
to  suicide,  tfie  greatest  offence  a  man  can 
commit  against  bimself."  Tbese  are  all  tbe 
lay  authorities  I  think  it  necessary  to  refer 
to. 

But  there  are  legal  authorities,  which,  if 
nnoppoeed  by  other  and  greater  authorities, 
I  should  deem  binding  and  conclusive  upon 
the  subject,  in  a  court  of  law.     Hale,  in  tbe 
vork  already  alluded  to,  defines  felo  de  se 
or  suicide  to  be  *'  where  a  man  of  the  age 
of  discretion,  and  compos  mentis^  voluntarUy 
kills  bimself,  by  stabbing,  poison,  or  any 
other    way."      Judge  Blackstone,   in  bis 
ConmeAlarfes,  first  published  in  1765-1768, 
uses  the  word  in  connexion  with  self-mur- 
der, and  in  the  same  sense  as  Hale.     In 
Burn*s  Ecclesiastical  Law^  first  published 
in  1760,  it  is  said — "  By  the  rubric  before 
the  burial  oflice,  persons  who  have  laid  vio» 
lent  bands  upon  themselves  shall  not  have 
that  office  used  at  their  interment.     And 
the  reason  thereof  given  by  tbe  common 
law  is,  because  they  die  in  the  commission 
of  a  mortal  sin  ;  and  therefore  this  extend- 
etb  not  to  idiots,  lunatics,  or  persons  other- 
wise of  insane  mind,  or  children  under  the 
age  of  discretion  or  tbe  like.     So  also  not 
to  those  wbo  do  it  involuntarily,  as,  where  a 
man  kills  himself  by  accident ;  for,  in  such 
case,  it  is  not  their  crime,  but  their  very 
great  misfortune."     Tbe  4  Geo.  2.  c.  52. 
relates  only  to  felo  de  se  ;   but  tbe  editor 
says,   "  Suicides  are  to  be  buried  in   tbe 
churchyard  at  night,  but  no  service  is  to 
be  performed  over  them."     In  Jacobus  Law 
Dictionary ^  in  the  edition  of  1772,  under 
title  '  Suicide,'  reference  is  made  to  title 
*  Self-murder,'  wbere  it  is  said  that  "  self- 
murder  is    ranked    amongst    the   highest 
crimes,  being  a  peculiar  species  of  felony— 
a  felony  ooflimitted  on  one*s  self.  The  party 


must  be  in  bis  senses,  else  it  is  no  crime. 
In  this,  as  well  as  all  other  felonies,  tbe 
offender  must  be  of  tbe  age  of  discretion, 
and  compos  mentis:  and,  ^erefore,  an  in- 
&nt  killing  himself,  under  the  age  of  dis- 
cretion, or  a  lunatic  during  bis  lunacy,  can- 
not be  a  felo  de  se"  Blackstone  says, 
"  Self-murder,  the  pretended  heroism,  but 
real  cowardice,  of  the  stoic  philosophers, 
who  destroyed  themselves  to  avoid  those 
evils  which  they  had  not  fortitude  to  endure, 
though  the  attempting  it  seems  to  be  coun- 
tenanced by  the  civil  law,  yet  was  punished, 
by  the  Athenian  law,  with  cutting  off  tbe 
band  wbicb  committed  tbe  desperate  deed. 
And  also  the  law  of  England  wisely  and 
religiously  considers  that  no  man  bath  a 
power  to  destroy  life,  but  by  commission 
from  God,  the  author  of  it ,  and  as  tbe 
suicide  is  guilty  of  a  double  offence — one 
spiritual,  in  invading  the  prerogative  of  tbe 
Almighty,  and  rushing  into  bis  immediate 
presence  uncalled  for— tbe  other  temporal, 
against  the  king,  who  hath  an  interest  in 
the  preservation  of  all  his  subjects ;  the  law 
has,  therefore,  ranked  tbis  among  the  high- 
est crimes,  making  it  a  peculiar  species  of 
felony^-%  felony  committed  on  one's  self. 
A  felo  de  se,  therefore,  is  he  that  delibe- 
rately puts  an  end  to  his  own  existence,  or 
commits  any  unlawful  malicious  act,  tbe 
consequence  of  which  is  bis  own  death :  as 
if,  in  attempting  to  kill  another,  be  runs 
upon  his  antagonist's  sword ;  or,  shooting 
at  another,  the  gun  bursts,  and  kills  bimself. 
The  party  must  be  of  years  of  discretion, 
and  in  bis  senses,  else  it  is  no  crime."  It 
should  seem,  therefore,  that  the  word  has 
never  been  used  by  law  writers,  except  in 
the  sense  of  a  criminal  taking  away  of  one's 
own  life ;  at  least,  I  am  not  aware  of  any 
instance  in  any  law  writer  of  its  use  in  any 
other  sense. 

It  may  be  presumed  that  tbe  word  is  of 
legal  introduction,  and  was  perhaps  first 
taken  from  tbe  law  writers  by  Archdeacon 
Paley.  It  has  since  become  a  word  of 
general  use :  but  I  am  not  aware  of  any 
authority  by  which  it  can  be  shewn  that  it 
has  lost  the  meaning  to  express  which  it  was 
originally  framed,  or  adopted  from  some 
other  language.  And  I  think  it  is  clear 
that,  although  it  may  possibly  sometimes 
admit,  in  modern  times,  of  a  more  loose  and 
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•vague  interpretation,  it  certainly  tnay  mean 
iself-destruction  by  a  person  compos  mentis^ 
and  morally  responsible  for  bis  acts ;  and 
tbe  question  is,  whether  that  meaning  is  or 
is  not  what  was  intended  by  tbe  parties  to 
this  contract. 

Now,  in  this  policy,  I  find  it  coupled 
with  the  word  ''commit;*'  the  expression 
is,  ''commit  suicide."  The  meaning  of 
"  commit*'  in  Johnson  (with  reference  to 
this  use  of  the  word)  is  "  to  perpetrate — ^to 
do  a  fault — to  be  guilty  of  a  crime  ;"  and 
"  perpetrate"  is,  to  commit^  to  act — always 
in  an  ill  sense.  There  is  no  material  dif- 
ference in  Richardson.  If,  therefore,  it  be 
admitted,  as  I  think  it  must,  that  one 
meaning  of  "  suicide"  imports,  not  merely 
an  act,  but  a  criminal  act,  the  use  of  the 
expression  "  commit  suicide"  is  some,  and 
I  own  I  think  a  strong,  reason  for  believing 
that  the  parties  to  this  contract  used  the 
word  in  that  sense.  The  sentence  also  in 
which  it  is  found,  may  throw  some  light  on 
the  matter.  It  is  coupled  with  death  by 
duelling  or  by  the  hands  of  justice ;  and  the 
-condition  is  not,  if  the  party  shall  die  by 
suicide^  but  if  he  shall  "  cwnmii  suicide." 
I  think  this  imports  some  deliberate  criminal 
act,  and  not  an  act  the  result  of  insanity, 
which  leaves  htm  intelligence  enough  to 
know  the  means  of  death,  but  without  any 
moral  controul  over  his  actions. 

Again,  does  the  nature  of  the  instrument 
itself  supply  any  argument  either  way? 
The  object  of  such  a  policy  is,  generally,  to 
make  provision  for  the  family  of  the  insured ; 
and  he  would  naturally  desire  to  include  all 
risks.  It  is  admitted,  that  he  is  protected, 
not  only  against  the  common  chances  of 
death  by  disease,  but  against  accident,  or 
mere  negligence  of  the  grossest  kind.  He 
may  even  be  the  immediate  cause  of  his  own 
death  by  a  deadly  weapon,  provided  he  be 
so  insane  as  to  be  utterly  unconscious  of 
what  he  is  doing.  But  according  to  the 
argument  for  the  defendants  below,  if  he 
retains  a  glimmering  of  reason  just  enough 
to  enable  him  to  seek  to  produce  death  by 
competent  means — ^it  matters  not  whether 
he  be  lost  to  all  moral  sense,  and  for  any 
other  act  or  crime  a  complete  roadman  ;— 
his  policy  is  forfeited.  I  own  I  cannot,  from 
the  nature  of  the  contract,  believe  that  this 
was  what  the  parties  intended.     A  man 


anxious  to  provide  for  his  family  would, 
among  the  possible  calamities  of  life  that 
might  terminate  it,  anticipate  madmtss  as 
one ;  and,  whether  it  prostrated  his  intel- 
lect altogether,  or  produced  delusion,  or 
destroyed  only  a  part  of  his  faculties,  would 
make  no  difference.  The  language  used  in 
the  agreement  between  the  parties  does 
not  necessarily  exclude  this  risk.  I  think, 
therefore,  as  against  the  office,  the  risk 
ought  to  be  included. 

Examining  the  question  upon  more  ge» 
neral  principles,  I  am  induced  to  come  to  the 
same  conclusion.  In  the  eye  of  the  law,  with 
reference  to  crime,  a  man  is  either  compos 
mentis  and  responsible,  or  he  is  non  eompoi 
mentis  and  irresponsible.  Physiologically, 
no  doubt,  it  is  otherwise :  and  the  gradations 
are,  perhaps,  imperceptible,  from  the  high- 
est perfection  of  intellect  to  the  darkest 
obscuration  of  the  mind.  But,  in  point  of 
law,  as  soon  as  it  is  ascertained  that  a  per- 
son (to  use  the  language  of  my  Brother  Cress- 
well  in  directing  the  jury)  has  lost  his  sense 
of  right  and  wrong,  it  matters  not  what  else 
of  the  human  faculties  or  capacities  remain ; 
he  ceases  to  be  a  responsible  agent;  and,  in 
roy  judgment,  can  no  more  commU  suicide 
than  he  can  commit  murder. 

Lastly,  the  view  taken  by  the  defen- 
dant's counsel  appears  to  me  to  be  opposed 
to  all  the  principles  of  sound  philosophy 
which  can  be  applied  to  the  subject.  It  is 
admitted,  of  course,  that  the  ofl9ce  would  be 
liable,  if  death  ensued  from  any  of  the  ordi- 
nary casualties  of  life,  even  resulting  from 
the  act  of  the  party  insured,  provided  the 
act  were  not  done  with  the  intention  to  kill. 
The  act  of  a  raving  madman,  or  of  a  patient 
under  the  influence  of  a  disease,  is  protected 
by  the  policy,  if  the  consequences  are  not 
foreseen  and  intended.  So,  if  insanity  should 
produce  delusion,  and  deprive  a  man  of  the 
use  of  the  ordinary  senses,  and  the  party 
should  mistake  h  deadly  weapon  for  an  in- 
strument of  music,  and  fancy  he  was  play- 
ing upon  it,  when  he  was  destroying  his 
own  life,  this  would  not  be  eommittintj 
suicide  within  the  proviso  of  the  policy. 
But,  what  if  the  delusion,  instead  of  apply- 
ing to  a  pistol,  or  other  instrument  of  death, 
applied  to  the  man  himself?  Suppose  he 
believed  h6  was  Marcus  Curtius,  and  ought 
to  leap  into  a  gulf?  or  that  he  was  one  of 
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the  Dedi,  and  must  sacrifice  himself  for  the 
benefit  of  his  coantry  ?  or,  what,  if  he  fancied 
himself  an  apostle,  and  that  it  became  hb 
duty  to  die  the  death  of  a  martyr  ?     What 
sound  philosophy  is  there  in  taking  a  dis- 
tinction between  a  delusion  about  a  pistol, 
and  a  delusion  in  respect  of  the  man  against 
whom  it  may  be  directed  ?  or,  what  dis-^ 
tioction,  in  point  of  good  sense,  can  be  taken 
between  physical  blindness,  in  consequence 
of  which  the  party  insured  walks  into  a  well, 
and  intellectual  or  moral  blindness,  which, 
leaving  him  the  use  of  his  senses,  and  a 
knowledge  of  the  physical  consequences  of 
his  acts,  has  deprived  him  of  all  judgment 
which  should  controul  and  govern  his  acts, 
and  of  all  sense  to  perceive  their  moral  con- 
sequences ?    It  may  be  said,  that,  when  the 
delusion  extends  to  the  character,  office,  or 
condition  of  the  party, — so  that  he  mistakes 
his  identity,— he  does  not  mean  to  kill 
ktmself,  and  in  such  a  case  the  office  would 
be  liable.  But  how  far  is  this  to  be  carried  ? 
Suppose,  under  a  delusion,  he  believed  he 
had  committed  a  crime  for  which  he  ought 
to  put  himself  to  death,  and  that  this  was 
the  result  of  insanity — is  this  a  mistake  of 
his  identity  ?  and  how  is  a  Judge  to  direct 
a  jury  so  as  to  steer  clear  of  the  difficulties 
that  would  thus  arise?     In  my  opinion, 
such  subtleties  as  these  ought  to  find  no 
place  in  the  decision  of  such  a  question  as 
the  present,  in  which  is  involved  (from  the 
present  extensive  practice  of  life  insurance) 
the  peace,  the  happiness  and  security  of 
thoosands  of  families.     Some  simple,  clears 
and  safe  rule  ought  to  be  laid  down  as  to  a 
subject  in  which  the  public  is  so  deeply 
interested.     In  my  judgment,  if  death  be 
the  result  of  diseaM — ^whether  by  affecting 
the  semes  or  the  reason— the  insurance 
office  is  liable  under  this  policy.     Whether 
the  privation  of  reason  be  total  or  partial, 
whedier  it  produce  delusion  of  one  kind  or 
another — whether  it  affects  sensation,  ap* 
prehensioo,  memory,  judgment,  or  will,  or 
anj  of  the  moral  and  intellectual  powers 
which  constitute  our  nature — if  the  act  be 
not  the  act  of  a  sane  responsible  creature, 
but  is  the  result  of  any  delusion  or  perver- 
sion, whether  physical,  intellectual,  or  moral, 
it  is  not  the  act  of  the  man :  and,  to  hold 
r^therwise  seems  to  me  a  departure  from 
the  simplicity  of  the  law,  and  to  be  repug- 


nant to  sound  phUosophy,  which  is  th6 
spirit  of  all  law,  and  on  which  all  law  ought 
to  be  founded.  I  will  only  add,  that  I  have 
not  adverted  to  the  case  of  Borradaile  vi 
Hunter,  because  the  expression  in  that 
case— siba//  die  by  his  own  hand — ^is  so 
different  from  the  expression  in  this  case— 
commit  suicide  —  that  the  decision  is  no 
authority  on  the  point  arising  here. 

Venire  de  novo  awarded^  in  ac- 
eordance  with  the  opinion  of  the 
majority  of  the  Court. 


1847.     1       « 
Nov.  12.  /      ^»  P«*-'^  NE88. 


Judgment — Registration  to  bind  Lands-^ 
Member  of  Banking  Company, 

The  Court  will  not  interfere  to  direct  the 
senior  Master  to  receive  and  register  a  me* 
morandum  for  the  purpose  of  binding  real 
estate,  pursuant  to  the  provisions  o/ 1  4*  2 
Fict,  e.  110.  s.  19. 

The  Master  received  such  a  memorandum, 
the  oliject  q^  which  was  to  bind  the  lands  of 
a  member  of  a  banking  Company  by  ajudg-* 
ment  recovered  against  the  pubUe  officer. 

On  the  11th  of  August  1847,  John  Ness 
recovered  judgment  in  the  Court  of  Bx- 
chequer,  in  an  action  brought  against  George 
Burdis,  as  one  of  the  registered  public 
officers  of  the  North  of  England  Joint  Stock 
Banking  Company,  and  at  that  time  James 
Sanderson,  of  Berwick,  was,  as  it  appeared 
on  affidavit,  one  of  the  members  of  the  com- 
pany named  in  the  last  general  return  made 
by  the  company  to  the  Stamp  Office,  under 
the  provisions  of  the  7  Geo.  4.  c.  46.  s.  4* 
Ness's  attorney  being  desirous  of  charging 
Sanderson's  real  estate  with  'this  judgment, 
sent  to  the  senior  Master  of  the  Court  of 
Common  Pleas  a  memorandum  of  the  name, 
place  of  abode,  and  trade  or  profession  of 
Sanderson,  being  the  person  whose  estate  was 
sought  to  be  affected  by  the  judgment,  and 
of  the  Court  and  title  of  the  cause  in  which 
the  judgment  had  been  obtained,  and  of  the 
date  thereof,  and  an  account  of  the  debt 
and  costs  thereby  recovered,  in  order  that 
the  same  might  be  registered  by  the  senior 
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Master  pursuant  to  the  provisions  of  1  &  2 
Vict.  c.  110.  s.  19. 

The  Master  refused  to  receive  the  memo- 
randum without  the  sanction  of  the  Court. 

Manisty  (Nov.  12)  moved  the  Court  for 
a  direction  to  the  senior  Master  to  receive 
and  register  the  memorandum.  By  the 
7  Geo.  4.  c.  46.  s.  12.  a  judgment  in  an 
action  at  law  against  the  puhlic  oflScer  of  a 
hanking  company  renders  the  effects  of 
every  member  of  the  co-partnership  liable ; 
and  it  is  submitted  that  such  a  judgment 
operates  as  a  judgment  against  every  mem- 
ber. By  the  1  &  2  Vict.  c.  110.  s.  11.  the 
sheriff  is  empowered  to  deliver  execution 
of  lands  to  a  judgment  creditor ;  and  by 
section  1 3.  judgment  is  to  operate  as  a  charge 
on  all  the  real  estate  of  the  party  against 
whom  it  is  recovered.  The  19th  section 
provides  that  no  judgment  shall  affect  real 
estate  unless  and  until  a  memorandum  or 
minute  such  as  that  which  has  been  pre- 
sented in  this  case,  be  left  with  the  senior 
Master  of  the  Court  of  Common  Pleas,  who 
shall  forthwith  enter  the  same  particulars 
in  a  book. 

[Maule,  J. — The  question  is»  whether 
the  officer  is  not  bound  to  register  the  me- 
morandum forthwith.  It  would  be  extra- 
judicial to  intimate  an  opinion  to  the  officer 
as  to  his  duty.] 

Wilde,  C.J. — I  think  we  can  make  no 
order  on  this  subject,  as  none  which  we 
could  make  would  operate  as  a  justification 
to  the  Master.  We  cannot  now  intimate 
an  opinion  on  a  matter  which  may  hereafter 
come  before  us  in  a  more  serious  form. 

jfppUeaiion  refused. 

The  senior  Master  of  the  Court  subse- 
quently received  the  proposed  memorandum. 


1847 
Nov 


47      1 
/q    >      Ex  parte  ratner. 


ProhibUion  —  County  Court  —  JurUdic^ 
turn. 

The  Judge  of  a  County  Courts  notwith- 
standing  an  admission  by  the  plaintiff  that  a 
plea  of  judgment  recovered  in  another  court 
for  the  same  debt  was  true^  gave  judgment 
for  the  plaintiff. 


This  Court  refused  to  grant  a  rule  nisi 
for  a  prohibition,  the  quesiion  decided  being 
within  the  jurisdiction  of  the  Judge, 

A  summons  was  issued  out  of  the  county 
court  for  Cambridgeshire,  at  the  suit  of  Toft, 
against  Rayner,  in  an  action  for  goods 
sold  and  delivered.  Rayner  appeared  snd 
pleaded  that  the  plaintiff  had  already  Te« 
covered  judgment  against  him  for  the  same 
debt  in  the  borough  court  of  Cambridge, 
and  that  execution  had  issued  against  hit 
goods,  and  that  they  had  been  seized  and 
sold.  The  pleadings  in  the  county  court 
being  oral,  the  Judge  asked  the  plaintiff 
wheSier  the  defendant's  plea  was  true,  and 
the  plaintiff  answered  that  it  was  true.  The 
Judge,  notwithstanding  this  admission,  gave 
judgment  for  the  plaintiff. 

T.  H,  Naylor  (Nov.  19)  moved  for  a 
rule  fiwt  for  a  prohibition. — The  Judge  of 
the  county  court  had  no  jurisdiction.  The 
matter  was  res  judicata.  Prohibition  will 
lie  after  judgment — Gould  v.  Gapper  (1). 

[Maule,  J.— The  difficulty  is,  that  the 
defendant  could  not  have  moved  for  a  pro- 
hibition as  soon  as  the  plea  was  pleaded.] 

Wilde,  C.J. — It  seems  to  me  that  this 
was  a  matter  within  the  jurisdiction  of  the 
Judge.  He  was  obliged  to  decide  whether 
the  plea  was  a  good  or  bad  one ;  and  we 
are  not  authorized  to  examine  whether  the 
judgment  is  good  in  law  or  not. 

CoLTMAN,  J. — I  am  of  the  same  opinion. 
The  cases  in  the  spiritual  courts  are  not  by 
any  means  parallel  to  this.  The  Judges 
there  do  not  act  according  to  the  common 
law. 

Maule,  J. — ^This  would  have  been  a 
case  for  a  writ  of  error,  if  that  had  not  been 
taken  away  by  the  County  Courts  Act. 

Williams,  J. — I  am  of  the  same  opin- 
ion. The  ground  of  this  motion  is,  that 
a  Judge  having  jurisdiction  has  decided 
wrong,  on  a  point  of  law.  I  am  not  sure, 
upon  the  statement  before  us,  that  the  Judge 
has  made  a  mistake. 

Rule  rtfused, 

(1)  5  Etst,  345. 
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RICKBTTS  V,  BENN£TT. 


Mine — Company — Liabilitif  of  Co-ad' 
venturers, 

j1,  one  of  many  co^adventurers  in  a  mine, 
assumed  the  entire  management  of  it,  and, 
without  the  direction  of  his  co-adventwrers, 
opened  an  account  ivith  a  banker  in  the 
name  of  the  adventurers,  and  overdrew  that 
aecouni  to  a  considerable  amount.  In  as* 
sumpsit  by  the  bankers  against  B,  ^  F, 
two  of  A,*s  co-adventurers  in  the  mine  for 
the  balance  of  their  account, — Held,  that 
there  was  no  implied  authority  to  one  adven^- 
turer  from  his  co-adventurers  in  a  mine 
to  pledge  their  credit  for  money  borrowed 
hy  him  for  the  purposes  of  the  mine. 

This  was  an  action  of  assumpsit,  tried, 
before  Piatt,  B.,  at  the  Cornwall  Summer 
Assizes,  1846,  to  recover  the  sum  of  3,618/., 
the  balance  of  a  banking  account.  The 
declaration  contained  counts  for  money 
lent,  for  money  paid,  for  work  and  labour, 
for  commission,  for  interest,  and  on  an 
account  stated. 

The  defendants  pleaded  the  general  issue. 

It  appeared  that  the  plaintiffs  were  hank- 
ers at  Penzance,  in  Cornwall ;  the  defen-* 
dants,  two  of  the  adventurers  in  a  mine, 
called  the  Wheal  Providence  Mine.  A. 
Robinson,  the  manager  of,  and  a  co-adven* 
tver  in,  the  mine,  opened  an  account  with 
the  bankers  in  September  1844,  without 
the  directions  of  the  other  shareholders,  in 
the  name  of  the  "  Wheal  Providence  Ad- 
▼entniers,"  and  the  account  closed  in  the 
latter  part  of  1845,  when  the  balance  as 
above  was  found  to  he  due  to  the  plaintiffs. 
The  mine  was  carried  on  upon  the  cost- 
hook  principle ;  it  consisted  of  128  shares, 
ninety-nine  of  which  were  purchased  by  one 
F.T.  Robinson  and  his  father  A.  Robinson, 
who  thereupon  took  upon  themselves  re- 
spectively the  oflSces  of  purser  and  manager, 
and  kept  the  cost-book.  The  terms  upon 
which  the  mining  account  was  to  be  kept 
by  the  bank  was  discussed  and  agreed  on 
by  and  between  the  plaintiffs  and  A.  Robin- 
son. The  terms  were,  that  the  bankers 
ihould  advance  money,  and  discount  the  ore 
^tes  of  the  Wheal  Providence  Mine  at  41. 
per  cent.,  and  an  account  was  opened  in 
New  Sbries,  XVII.— C.P. 


the  bankers'  books  headed  thus: — "Dr. 
Messrs.  the  Wheal  Providence  Adventurers 
in  account  with  Ricketts  &  Co.,  Penzance, 
Cornwall."  Cheques  were  drawn  from  time 
to  time  upon  the  bankers  signed  thus : — 
•*  For  Wheal  Providence  Adventurers, 

"  Alexander  Robinson." 

The  money  paid  for  most  of  the  cheques 
was  expended  on  account  and  for  the  use  of 
the  mine :  part  of  the  advances  had  been 
appropriated  to  the  payment  of  general 
dividends ;  but  the  proceeds  of  some  of  the 
cheques  were  applied  by  the  Robinsons  to 
their  own  private  purposes.  On  the  plain- 
tiffs pressing  for  their  balance  at  the  close 
of  the  year  1845,  A.  Robinson  ceased  to 
manage  the  mine,  and  the  other  adven- 
turers, when  applied  to,  disclaimed  all  know- 
ledge of  the  advances,  and  refused  to  recog- 
nize their  liability  to  the  plaintiffs.  The 
learned  Judge  directed  the  jury  that  the 
mere  character  of  a  co-adventurer  did  not 
confer  authority  to  borrow  money  so  as  to 
bind  the  other  adventurers  in  a  mine.  He 
also  left  all  the  facts  to  the  jury ;  who  found 
that  it  could  not  be  inferred  from  these,  that 
authority  to  A.  Robinson  to  borrow  money 
was  given  or  recognized  by  the  other  adven- 
turers, and  a  verdict  passed  for  the  defen- 
dants. 

Crowder  had  obtained  a  rule  for  a  new 
trial,  on  the  grounds  that  the  Judge  misdi- 
rected the  jurv,  and  that  the  verdict  was 
against  the  evidence. 

Butt,  Kinglake,  Serj.,  and  Merivale 
shewed  cause. — It  was  contended,  on  mov- 
ing for  this  rule,  that  a  mining  company  is 
an  ordinary  partnership,  to  which  the  usual 
incidents  of  partnership  attached,  and  that 
each  partner  and  co-adventurer  has  power  to 
borrow  money  so  as  to  bind  his  co-adven- 
turers. The  Judge  denied  that  proposition, 
when  urged  by  the  plaintiff's  counsel  at  the 
trial,  and  directed  the  jury  that  the  mere  rela- 
tion of  co-adventurers  in  a  mining  concern  is 
not  sufficient  in  point  of  law  to  confer  upon 
each  CO- adventurer  an  authority  to  pledge 
the  credit  of  his  co-adventurers ;  and  such 
ruling  was  quite  correct.  He  also  left  all 
the  facts  to  the  jury ;  who  found  there  was 
no  authority,  express  or  implied,  conferred' 
by  the  defendants  upon  Robinson  to  borrow 
money  from  the  bankers,  and  therefore  the 
Court  will  not  disturb  the  verdict.  That 
mining  concerns  are  not  ordinary  cases  of 
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partnership,  so  as  to  authorize  the  other 
parties  to  draw  bills,  is  established  by  Dick^ 
insonv,  ra^y(l),  or  to  borrow  money,  which 
is  a  much  stronger  exercise  of  authority,  by 
Hawtayne  v.  Bourne  (2),  though  such  bor- 
rowing be  for  the  necessary  purposes  of  the 
mine.  Besides,  this  mine  was  carried  on 
on  the  cost-book  principle,  which  is  well 
understood,  and  it  was  proved  before  the 
jury  that  by  the  custom  of  such  a  mine 
borrowing  is  altogether  forbidden ;  and  the 
shares  are  transferred  by  a  mere  entry 
in  the  cost  book.  Such  a  mode  of  opera- 
tion is  very  different  from  an  ordinary 
partnership :  it  is  more  like  a  joint-stock 
company,  and  was  excepted  from  the 
Joint  Stock  Companies  Registration  Act, 
7  &  8  Vict.  c.  103.  s.  63,  because  its  inci- 
dents were  so  perfectly  well  known  and 
understood.  The  only  remaining  question 
is  as  to  the  verdict  being  against  the  evi- 
dence. A.  Robinson  was  called,  and  his 
evidence  negatived  any  express  authority  to 
borrow  from  the  defendants.  A.  Robinson 
made  the  agreement  with  the  bankers,  drew 
all  the  cheques,  and  kept  all  the  accounts : 
the  defendants  knew  nothing  of  the  accounts, 
and  had  nothing  to  do  with  the  management 
of  the  mine.  Nor  is  there  any  su^estion  on 
the  evidence  that  the  bankers,  to  whom  the 
plaintiffs  were  unknown,  trusted  to  anything 
but  the  individual  credit  of  the  Robinsons. 
The  fact  of  the  cost  book  and  the  banker's 
pass  book  being  kept  in  the  room  which  had 
been  entered  on  one  or  two  occasions  by  the 
shareholders,  was  the  only  evidence  from 
which  a  recognized  or  implied  autliority  was 
to  be  inferred.  It  was  not,  however,  shewn 
that  the  cost  book  or  the  pass  book  had 
been  touched  or  even  seen  by  the  defendants; 
and  if  they  had  inspected  the  cost  book 
the  borrowing  of  money  would  not  appear 
therein.  The  case  was  tried  by  a  Cornish 
special  jury  well  acquainted  with  the  usual 
course  of  mining  business,  and  nothing  was 
withdrawn  from  their  consideration.  The 
fiict  of  the  defendants  having  twice  received 
a  small  amount  of  dividends  (though  it 
turns  out  such  dividends  were  paid  out  of 
the  borrowed  money),  is  strong  to  shew  that 
they  had  no  knowledge  of  the  system  pur- 
sued by  their  co-adventurer,  whose  conduct 

(1)  lOB.&C.  ]28:8.c.8UwJ.Rep.K.B.51. 

(2)  7  Mee.  &  Wels.  595  ;  s.  c.  10  Uw  J.  Kep. 
(n.s.)  Exch.  224. 


in  so  paying  amounted  to  a  deception,  which 
it  must  be  assumed  they  would  not  know- 
ingly  have  sanctioned ;  and  the  very  fact  of 
receiving  dividends  which  are  represented 
to  arise  from   the  proceeds  of  the  mine, 
negatives  an  implied  authority  to  borrow  for 
its  support.  The  effect  of  the  case  of  Tred^ 
wen  V.  Bourne  (3)  is,  that  though  there  may 
be  special  terms  of  carrying  on  the  mine 
entered  into  between  the  adventurers  inter 
«e,  such  terms  will  not  affect  third  parties 
without  notice ;  but  in  that  case,  and  also  in 
Hawhen  v.  Bourne  (4),  in  both  of  which  the 
defendant  was  held  liable,  there  were  letters 
from  and  acts  of  the  defendant  in  evidence, 
shewing  the  interest  and  activity  displayed 
by  him  in  the  management  of  the  mine,  and 
he  was  therefore  held  by  his  conduct  to  have 
authorized  the  directors  to  do  what  they  did 
for  his  benefit;  but  there  are  no  facts  of 
that  kind  here,  and  in  Tredwen  v.  Bourne^ 
Parke,  B.   says:  '*If  the  case  had  stood 
merely  on  the  fact  of  the  defendant  bein<^ 
a  shareholder,  I  should  have  thought  it  was 
not  sufficient ;"  and  the  only  ground  upon 
which  this  rule  was  granted  was  because  the 
defendant  was  a  co-adventurer.  It  was  also 
proved  that  cheques  were  drawn  for  the 
private  accommodation  and  use  of  the  Robin- 
sons, purporting  to  be  for  the  purposes  of 
the  mine ;  and  on  that  ground,  even  if  one 
co-adventurer  could  bind  the  others,  the 
defendant  could  not  be  fixed  with  this  lia- 
bility—Xoyd  V.  Freshfield  (5).     It  was,  no 
doubt,  proved  that  tiie  borrower  was  the 
manager  of  as  well  as  a  co-adventurer  in  the 
mine;  but  that  relation  does  not,  on  legal 
principles,  extend  the  liability  of  the  co- 
adventurers  for  his  acta,  and  as  a  question 
of  fact  it  was  fully  and  fsiirly  laid  before  the 
jury. 

Crowder^  ChanneU,  Serj*  and  Smirke, 
in  support  of  the  rule. — ^There  are  a 
great  many  facts  admitted  on  both  sides. 
That  in  ordinary  trade  partnerships,  it  may 
be  presumed,  that  one  partner  may  contract 
a  loan  on  behalf  of  his  co-partners  ;  that 
it  is  usual  in  mining  companies  to  open  an 
account  with  a  banker  in  the  name  of  the 
firm;  and  that  the  great  bulk  of  the  money 

(3)  6  M«e.  &  Wels.  461 ;  «.€.  9  Law  J.  R«pL 
(11.8.)  £zeh.  290. 

(4)  8  Ibid.  703;  8.c.  10  Uw  J.  Rap.  (k.s.)  Exch. 
3d1. 

(5)  2  Car.  &  Pay.  325. 
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sought  to  be  recovered  in  this  case  was  ex- 
pended apon  the  mine,  or  connected  there- 
witii«     There  is  no  very  distinct  authority 
as  to  the  power  of  the  partners  in  a  mining 
partnenhip  to  borrow  money;  but  it  is  said 
that  M»  it  has  been  decided  they  cannot 
draw  bills  of  exchange — Dickinson  v.  Valpy^ 
and  tlie  contracting  of  a  loan  is  an  operation 
of  the  saine  nature,  therefore  such  an  act  is 
beyond   their  authority.     But  it  has  been 
decided  in  Tredwen  y.  Bourne  and  Hawken 
T.  Bommef  that  a  partner  in  a  mining  con- 
cern can  pledge  the  credit  of  the  firm  for 
goods   necessary  for  the  purposes  of  the 
mine;  and  there  is  no  substantial  difference 
between  pledging  credit  for  goods  to  be 
supplied,  and  for  money  borrowed  to  pay 
for  them. 

[WiiJ>B,  C.J. — ^Take  the  case  of  a  bot- 
tomry bond,  would  not  that  be  bad  if  money 
vere  thereby  raised  to  pay  debts,  but  good 
if  raised  to  get  supplies  ?     You  might  be 
viiling  to  send  your  servant  for  102.  worth 
of  goods  on  eredit,  but  you  might  not  be 
villmg  to  give  him  10/.  to  get  certain  goods : 
an  agency  to  get  goods  on  credit  is  not  the 
sime  as  an  agency  to  borrow  money.] 

It  is  submitted  that  the  judgment  of 
Littledale,  J.  in  Dickinsonv,  Valpy  goes  too 
^;  he  there  states  that  a  mining  company 
'»  not  a  r^ular  trading  company.  But 
that  the  rules  of  partnership  do  apply  to 
m'ming  companies  appears  from  the  dictum 
cf  Parke,  B.  in  Tredwen  v.  Bourne^  from 
ftftday  V.  Wightwick  (6),  and  from  Craw-^ 
iiiayy.  Maule{1). 

[Maulb,  J. — Those  cases  in  Chancery 

ihew  that  there  is  a  difference  in  mining 

P^^^toenhips  from  other  kinds  of  partner- 

«^:  in  the  latter,  the  death  of  one  causes 

'*  distolution  of  the  partnership ;  in   the 

{^nner  the  share  survives  to  the  executor, 

^bo  ii  intruded  in  inviios  on  his  co-part- 

i*ri.    Mines  are  not  very  unlike  ships: 

^  owners  there  may  undertake  a  joint 

•dTwture,  or  gite  a  joint  authority  to  a 

^34naging  owner;  but  the  mere  relation  of 

w-patt-owncrs  would  not  make  them  liable.] 

In  ordinary  trade  partnerships  each  part- 

^^  can  borrow  money  for  the  firm.     Ex 

mt  Bland{%)  was  the  case  of  a  ship, 

(6)  1  RuBf.  &  Myl.  is. 

(7)  1  Switttt  495. 
(»)2Rc«,91. 


and   there   the   Lord   Chancellor    lays    it 
down   as  a  general   proposition,   that  all 
the  owners  are  liable,  unless  excluded  by 
the  terms  of  the  contract.     Sandilands  v. 
Marsh  {9)  decides,  that  navy  agenU  can 
borrow;  and  that  case  even  goes  further, 
and  decides  that  a  co-partner  is  liable  on 
a  guarantie,  which  is  stronger  than  a  loan. 
Insurance-brokers  can  borrow — Ex  parte 
Bonbonus  (10);    and    in     Thicknesse    v. 
BronUlow  {II)   it  was  assumed  that  one 
partner  in  a  stone  and  slate  mine  could  bor- 
row and  bind  his  co-partners.     It  is  said 
that,  because  this  is  not  a  scrip  mine,  but 
one  established  on  the  cost-book  principle, 
therefore  the  ordinary  rules  of  partnership 
do  not  apply ;  but  that  principle  does  not 
affect  this  question :  the  cost- book  is  simply 
a  book  in  which  .the  accounts  for  and  against 
each  partner  are  regularly  kept.     It  is  sub- 
mitted that  these  partnerships  are  like  all 
other  partnerships,  the  power  of  drawing 
bills  of  exchange  excepted,  and  so  far  only 
is  Dickinson  v.  Valpy  an  authority.     But 
there  are  particular  reasons  for  that  excep- 
tion.  In  all  cases  bills  of  exchange  interfere 
with  the  rights  of  set-off,  and  if  they  get 
into  the  hands  of  third  parties,  no  defence 
of  fraud  or  want  of  consideration  between 
the  original  parties  can  be  set  up ;  and  the 
form  of  the  bill  was  peculiar  in  Dickinson  v. 
Falpy,  making  the  mining  company  a  bank 
of  issue.     There  can  be  no  kind  of  partner- 
ship to  which  the  power  of  borrowing  ap- 
pears more  naturally  to  attach  than  a  mining 
partnership:  their  whole  system  is  one  ot 
borrowing ;  they  pay  for  everything  by  dis- 
counting their  ore  notes,  as  the  ore  canno 
be  realized  immediately ;  and  that  i»  ^®^.  \ 
a  borrowing  from,  and  a  loan  byi  t"®  ^, 
counter,  on  the  security  of  such  notes- 
question  of  convenience,  and  the  necess     y 
state  of  the  accounts  in  a  mining  ^^'^^'v\ve 
imports    an    authority     to    borrov^*        ♦^^at 
learned  Judge  simply  directed  the  i^^^^^^^er 
there  was  no  authority  in  a  ^'^^^^  ^sL^e^ 
to  borrow  money.     The  point  sbou*^        ^  ^^ 
been  left  to  them  as  it  was  by  Rolf<^»  aa-t,*^- 
Tredwen  v.  Bourne  :    •*  If  they  ^'^t.^!*^*^^' 
fied  that  the  defendant  was  a  s^*^^  .^43.     t>«^ 
and  knew  of  the  concern  being  cam 

(9)  2  H.  &  Aid.  673. 

(10)  8  Ves.  540. 

(11)  2  Cr.  fit  Jer.  425. 
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by  the  directors  and  the  parties  in  their 
employ,  in  the  manner  it  ufas,  he  was  liable." 

[Mauls,  J.— There  is  no  complaint  of 
non-leaving:  the  complaint  is,  that  the 
jury  were  misdirected  as  to  the  power  of  a 
co-adventurer.] 

[Cresswell,  J.—"  In  the  manner  it  was," 
there  was  no  evidence  of  that  here.] 

The  only  difference  in  a  cost-book  mine 
from  others  is,  that  the  shares  can  be  more 
easily  transferred ;  the  liabilities  of  share- 
holders to  third  parties  is  the  same  as  in  a 
scrip  mine,  or  other  trading  partnership. 
Cost-book  mines  are  exempted  from  the 
provisions  of  the  Joint  Stock  Registration 
Act,  7  &  8  Vict.  c.  110,  by  the  63rd  sec- 
tion, and  are  excepted  because  the  ordi- 
nary rules  of  partnership  are  applicable  to 
them.  Then,  on  the  evidence,  A«  Robinson 
was  manager,  as  well  as  co-adventurer,  and 
this  was  well  known  to  the  defendants ;  he 
opened  an  account  with  the  plaintiffs,  and 
borrowed  money  from  them,  which  for  the 
most  part  (2,5001.  at  the  least)  was  ex- 
pended on  the  mine;  they  have  had  the 
benefit  of  it,  and  to  that  extent,  at  least, 
must  be  held  liable.  The  manager  of  a  mine 
is  chosen  by  the  body  of  shareholders,  and 
they  are  liable  for  his  acts. 

[Wilde,  C.J. — Is  it  or  is  it  not  necessary 
that  the  manager  should  have  power  to 
borrow  ? — that  is  the  question.] 

It  must  have  been  known  to  them  that 
the  mining  accounts  were  kept  by  a  banker ; 
such  is  the  usual  course  of  trade  in  mines, 
whether  they  be  scrip  mines  or  on  the  cost- 
book  principle. 

[M  AULE,  J. — It  may  be  the  manager  had 
authority  to  open  an  account.  A  banker  is 
like  an  iron  chest.  But  had  he  authority  to 
borrow  money  from  him  ?] 

They  had  received  dividends  by  cheques 
on  the  agents  of  these  bankers  in  London  ; 
they  had  access  to  the  cost  book  and  pass 
book  of  the  bankers,  and  whether  they  in- 
spected them  or  not  they  had  ample  means 
of  knowledge,  and  that  is  sufficient  to  ren- 
der them  liable.  The  authority  to  borrow 
should  have  been  inferred  from  the  ordinary 
course  of  dealing,  as  in  Whitehead  v.  Tuckett 
(12);  and  the  facts  here  proved  are  even 
stronger  than  those  in  Tredwen  v.  Bourne 

(12)  15  £«8t,  400. 


and  Hawken  v.  Bourne^  wherein  the  defen- 
dant was  held  liable.  The  party  who  or- 
dered the  goods  in  those  cases  was  the 
manager;  so  he  is  here,  with  the  character 
of  co-adventurer  superadded.  The  plain- 
tiffs are  quite  within  the  judgment  of  Parke, 
B.  in  that  case,  and  that  decision  is  verj 
much  in  their  favour: — "There  was  evi- 
dence  that  he  was  a  complete  partner  with 
the  directors  in  working  the  mines  in  the 
manner  they  were  worked ;  and  one  part^ 
ner,  by  virtue  of  that  relation,  is  constituted 
a  general  agent  for  another  as  to  all  matters 
within  the  scope  of  the  partnership  dealings, 
and  has  communicated  to  him,  by  virtue  of 
that  relation,  all  authorities  necessary  for 
carrying  on  the  partnership,  and  all  such 
as  are  usually  exercised  by  partners  in  that 
business  in  which  they  are  engaged.*' 

[Maule,  J. — The  effect  of  that  decision 
is  to  say  the  Judge  did  not  misdirect  the 
jury.  The  expressions  of  Parke  B.  are  not 
to  be  strained  to  the  fullest  extent,  but  must 
be  taken  with  reference  to  what  he  was  then 
referring  to.] 

Cur.  ado*  tndt. 

Wilds,  C.J.  now  delivered  the  judgment 
of  the  Court. — This  was  a  motion  for  a  new 
trial,  on  the  ground  of  misdirection  and  of 
the  verdict  being  against  evidence.     The 
facts  of  the  case  appear  to  be,  that  A.  Ro- 
binson and  his  son  were   the  owners  of 
ninety-nine  shares  in  the  mine,  the  defen- 
dants of  a  small  number,  four  or  five  each. 
A.  Robinson,  though  not  the  purser  of  the 
mine,  assumed  the  controul  of  the  manage- 
ment, and  continued  doing  so  from  the  time 
of  the  purchase  of  his  shares  to  the  closing 
of  the  bankers'  account.     During  this  time 
he  opened  an  account  with  the  plaintiffs, 
who  were  bankers.     He  had  a  private  ac- 
count of  his  own  at  the  bank,  but  he  opened 
the  account  in  question  in  the  name  of 
the  adventurers.     That  account  opens  with 
borrowing  280/.,  to  pay  the  Helaton  bank 
a  private  account  of  Robinson  &  Son.    At 
the  time  of  the  opening  this  account,  he 
communicates  with  the  manager  of  the  bank 
that  loans  will  be  required,  and  that  as  they 
will  be  large  he  is  only  to  pay  4/.  per  cent, 
interest  upon  them.     It  is  then  afterwards 
stated  in  the  evidence  that,  because  thry 
are  so  large,  the  interest  was  increased  tu 
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5/.  per  cent     Money  is  advancied  to  Ro- 
binson to  pay  the  dividends ;  but  he  does 
flot  at  the  time  draw  out  the  amount  of  his 
own  dividend,  but  afterwards  draws  various 
sums,  which  he  states  in  his  evidence  were 
for  his  dividend.  The  bank  pay  his  cheques, 
sod  in  the  result  the  account  is  overdrawn 
to  the  amount  claimed.      The  defendants 
leoeifed  certain  sums  as  dividends;   but 
there  was  no  notice  to  them  that  the  pay- 
ment was  made  out  of  borrowed  money, 
nor  that  there  was  such  an  account  as  that 
in  question  at  the  bank :  and  when  the  fact 
is  first  communicated  to  them,  they  say  that 
they  bad  no  notice.     The  plaintiffs'  case 
vas  not  very  distinctly  put  at  the  trial, 
nor  in  the  argument  before  us :  it  was  not 
suted  whether  the  plaintiffs  insisted  that 
the  defendants  were  liable  simply  as  being 
shsreholders,  or  as  being  shareholders  and 
partners  with  the  manager.     It  is,  however, 
material  to  distinguish  between  the  two, 
and  the  only  difficulty  arises  from  the  dis- 
tinction not  having    been  taken.      First, 
then,  as  to  the  misdirection.     The  Judge 
told  the  jury   that  the    defendants  were 
not  liable  simply  as  co-adventurers,  and, 
independently  of  all  other  circumstances, 
for  money  borrowed  by  a  co-adventurer. 
This  is  a  distinct  point.     The  ruling,  how- 
e?er,  b  not  simply  this,  because  the  Judge 
says,  **  there  may  be  an  express  authority, 
or  one  that  is  implied,   arising  from  the 
other  adventurer  being  the  manager  of  the 
concern ;  and  he  then  left  it  to  the  jury  to 
fay  whether,  by  reason  of  Robinson  being 
the  manager,  there  was  any  implied  autho- 
rity.    The  misdirection  applies  only  to  the 
first  part.     What  authority,  then,  is  there 
for  holding  that  it  was  a  misdirection  ?     In 
general  trading  concerns  all  partners  are 
apposed  to  be  equally  in  the  management 
of  the  concern  ;  and  an  authority  to  bind  the 
co-partners  to  a  very  laige  extent  is,  there- 
fore, implied.     But  is  that  so  as  to  co- 
adventurers?     By  no  means.     It  is  well 
known  that  the  fact  is  contrary,  and  that 
only  certain  individuals  have  the  manage- 
ment.    If,  as  a  principle  of  law,  one  co- 
adventorer  had  the  power,  independently  of 
management,  to  bind  his  co-adventurers, 
would  it  not  be  inconsistent  with  the  carry- 
ing on  of  the  mine  ?   It  can  only  be  in  con- 
84K]uence  of  having  the  management;  and,  if 
&u,  the  authority  results  from  the  manage- 


ment, and  not  from  being  a  co-adventurer. 
Any  express  authority  was,  in  the  present 
case,  n^atived  by  the  evidence  of  Robinson. 
Every  case  that  has  been  decided,  when 
examined,  shews  that  the  ruling  of  the  Judge 
on  the  present  occasion  was  correct.  In 
Dickinson  v.  Valpy^  the  question  was,  whe- 
ther a  co*adventurer  was  liable  upon  a  bill 
of  exchange,  drawn  and  accepted  by  the 
directors  of  the  mining  company.  How 
did  the  Court  treat  the  question?  Lord 
Tenterden  says,  "  I  am  of  opinion  that  the 
mere  circumstance  of  the  defendant  having 
become  a  shareholder  in  a  mining  company 
does  not,  in  point  of  law,  make  him  answer- 
able for  bills  drawn  or  accepted  by  those 
who  took  upon,  themselves  to  manage  the 
concern."  And  Bayley,  J.  says,  '*  In  order 
to  establish  his  liability,  it  ought  to  have 
been  made  out  affirmatively,  on  the  part  of 
the  plaintiff,  that  this  was  a  company  in 
which  the  directors  were  authorized  to  bind 
the  other  members  by  drawing  and  accept- 
ing bills.  Now  upon  that  point  the  only 
question  which  could  be  submitted  to  the 
jury  was,  whether  companies  instituted  for 
similar  purposes  had  constantly  been  in  the 
habit  of  drawing  and  accepting  bills;  or 
whether  it  was  absolutely  necessary,  for  the 
purpose  of  carrying  on  the  concern,  that 
there  should  have  been  such  a  power. 
There  was  no  evidence  to  warrant  the  Judge 
in  leaving  those  questions  to  the  jury. 
First,  there  was  no  evidence  for  them  that 
such  a  power  was  usually  vested  in  the 
directors  of  other  companies,  or  that  it  was 
necessary  for  the  purpose  of  carrying  on  such 
a  concern.  I  think  that  sach  a  power  is  not 
necessary  for  that  purpose ;"  and  then  he 
says,  "  The  directors  may  bind  themselves 
personally,  and  pledge  their  own  responsi- 
bility, but  not  that  of  the  other  members/' 
And  Littledale,  J.  says,  *'  In  the  case  of  an 
ordinary  trading  partnership  the  law  implies 
that  one  partner  has  authority  to  bind 
another,  by  drawing  and  accepting  bills, 
because  the  drawing  and  accepting  of  bills 
is  necessary  for  the  purposes  of  carrying  on 
a  trading  partnership ;  but  it  does  not  follow 
that  it  is  necessary  for  the  purpose  of  carry- 
ing on  the  business  of  a  mining  company :" 
and  the  judgment  of  Parke,  B.  is  to  the 
same  effect; — the  result  of  the  whole  being, 
that  in  a  partnership  for  the  working  of  mines 
only  such  authority  will  be  implied  by  law 
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in  a  co-adventurer  as  is  usual  and  necessary 
for  the  purpose  of  carrying  on  the  concern. 
The  next  case  is  that  of  Tredwen  v.  Bourne, 
where  goods  were  supplied  on  credit  for  the 
use  of  the  mine,  by  order  of  the  directors. 
The  Judge  there  left  it  to  the  jury  with  the 
direction,  that  if  they  were  satisfied  the  de- 
fendant was  a  shareholder,  and  knew  of  the 
concern  being  carried  on  by  the  directors 
and  the  parties  in  their  employ  in  the  man- 
mer  in  which  it  was,  he  was  liable  in  the 
action.  I  find  there  that  Mr.  Crowder 
stated,  "  The  business  of  a  mine  is  carried 
on  quite  differently  from  that  of  an  ordinary 
trading  firm :  regular  calls  are  made  as 
money  is  wanted  for  the  purpose  of  the 
partnership,  which  are  paid  down ;  and  the 
directors  have  only  authority  to  manage  the 
concern  with  the  funds  so  supplied,  but  not 
to  pledge  the  credit  of  individual  sharehold- 
ers." I  believe,  with  respect  to  a  cost-book 
mine,  the  statement  is  quite  correct.  Parke, 
B.  there  says,  "  The  directors  have  autho- 
rity to  do  all  that  it  is  usual  to  do  in  the 
management  of  mining  companies."  There 
is  notibing  in  that  case  inconsistent  with  the 
ruling  now  complained  of;  and  Parke,  B. 
in  his  judgment  says,  ''If  the  case  had 
merely  stood  on  the  fact  of  his  being  a  share- 
holder, I  should  have  thought  it  was  not 
sufiicient;"  just  what  was  said  in  this  case. 
That  case  therefore  is  a  distinct  authority 
in  favour  of  the  present  ruling.  The  next 
case  of  importance  is  Hawtayne  v.  Bourne. 
There  a  debt  was  incurred  by  the  agent  of 
the  mine  for  the  payment  of  wages  due  to 
the  labourers  in  the  mine,  and  who  had 
obtained  warrants  of  distress  upon  the  ma- 
terials. The  consequences  of  such  a  seizure 
would  in  all  probability  have  been,  that  the 
mine  would  have  been  filled  with  water, 
and  very  great  expense  incurred  in  after- 
wards clearing  it.  My  Brother  Maule  there 
left  it  to  the  jury,  "  that  although  under 
ordinary  circumstances  an  agent  could  not, 
without  express  authority,  borrow  money 
in  the  name  of  his  principal,  so  as  to  bind 
him,  yet,  if  it  became  absolutely  necessary 
to  raise  money  in  order  to  preserve  the  pro- 
perty of  the  principal,  the  law  would  imply 
an  authority  in  the  agent  to  do  so,  to  the 
extent  of  that  necessity :  and  he  left  it  to 
the  jury  to  say,  whether  the  pressure  on 
the  concern  was  such  as  to  render  the 
advance  of  this  money  a  case  of  such  neces- 


sity ;"  and  the  jury  found  that  there  was 
such  a  necessity.     The  Court  of  Exchequer 
however  granted  a  new  trial,  saying,  that 
this  was  not  within  the  ordinary  authority 
of  an  agent,  and  that  such  an  authority  was 
not  to  be  inferred.     We  have  therefore  the 
opinion  of  the  Court  of  Exchequer,  that  it 
is  not  a  sudden  necessity  which  will  give 
an  agent  authority  to  borrow  money  ;  and 
nothing  appears  in  that  case  to  sanction  the 
doctrine,  that  any  such  authority  is  to  be 
implied  from  the  simple  fact  of  being  a 
co-adventurer.     The  next  ease  is  Hawken 
V.  Bourne,  where  the  defendant  had  proved 
the  restraint  and  limitation  as  to  incurring 
liabilities,  which  it  was  supposed,  from  an 
obiter  dictum  in  Tredwen  v.  Bourne,  would 
constitute  a  defence ;  and  the  case  shews  how 
much  less  authority  is  to  be  given  to  an  obiter 
dictum  than  to  a  judgment  on  a  point  neces- 
sary to  be  determined :  the  Court  there  said, 
that  any  restriction  by  agreement  amongst 
the  partners  does  not  limit  the  authority  as 
to  third  persons,  unless  they  know  that  such 
restriction  has  been  made.     That  case  also 
distinctly  recognizes  the  position,  that  in 
looking  to  the  liabilities  of  the  members  of 
a  mining  company  regard  must  be  had  to 
what  is  usual.     In  the  present  case,  there 
was  no  evidence  of  what  was  usual,  and  I 
do  not  indeed  see  how  it  could  have  been 
given.     It  is  enough,  therefore,  to  say  that 
here  it  appeared  simply  that  the  defendants 
were  co-adventurers  with  Robinson,  and 
that  Robinson,  without  authority  from  them, 
opened  an  account  at  the  bank.     The  Judge 
rightly  ruled  that  they   were  in  no  way 
liable  for  the  acts  of  Robinson;  and  the 
ruling  must  have  been  the  same  if  the  con- 
duct of  Robinson  had  been  as  candid  and 
correct,  as  from  the  facts  it  is  open  to  the 
suspicion  of  fraud.     I  think  the  whole  case 
was  fully  before  the  jury,  and  there  was 
nothing  to  warrant  them  in  coming  to  a 
different  conclusion  from  that  to  which  they 
arrived,  and  their  decision  appears  to  me 
to  have  been  a  correct  one.     The  question 
was  not  so  put  to  the  Jury ;  but  I  think 
there  was  a  strong  case  that  the  plaintiffs 
dealt  on  the  individual  credit  of  Robinson. 

Rule  discharged. 
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1847. 
July  3. 

Principal  and  Surety — Pleading — Ad- 
nissum  on  Record  of  Amount  of  Debt-^^ 
Eeidenee — Judgment  not  inter  partes. 

Debt  on  a  joint  and  several  bond  for  500/. 

The  condition^  set  out  on  oyer  by  the  defen- 

(Untj  recited  that  one  S,  had  been  appointed 

collector  of  taxes,  and  that  the  plaintiff  had 

become  surety  for  the  payment  of  such  sums  as 

S.  should  receive^  that  the  plaintiff  consented 

to  become  surety  on  the  condition  that  the 

defendant  and  S,  would  indemnify  him  from 

all  charyeSf  ^e.  which  he  should  incur  as 

nrety.    Plea,   that  the  plaintiff  had  not 

oi  any  time  since  been  in  anywise  damnified 

hy  reason  of  anything  in  the  condition  specu 

fed.    Replication,  that  S.  received,  as  coU 

lector,  divers  sums  of  money,  amounting  in 

the  whole  to  a  large  sum  exceeding  500/.,  to 

mt,  2,000/.,  that  S.  did  not  duly  pay  the 

said  sums  so  received,  nor  any  of  them,  but 

aade  default,  by  reason  of  which  plaintiff 

afterwards  was  forced  to  pay  to  the  receiver 

general  a  large  sum,  to  wit,  the  sum  of  500/., 

and  thereby  sustained  damage  to   a  large 

amount,  to  wit,  500/.     Rejoinder,  that  the 

plaintiff  was  not  forced  to  pay  the  said  sum  in 

the  replication  mentioned,  or  any  part  thereof 

At  the  trial,  no  proof  was  given  of  the  rc- 

c^yrf  of  any  money  by  S,  as  collector;  but  it 

teas  proved  that  S,  had  not  paid  any  over  to 

the  receiver  general,  and  that  the  plaintiff 

had  been  called  on  as  a   surety   to  pay 

the  500/.,   and,    having   been    sued,    had 

nbmitted  to  a  judgment : — Held,  that  the 

receipt  of  the  500/.  by  S.  was  not  admitted 

on  the  pleadings,  and  that  the  plaintiff,  in 

default  of  proof  of  the  receipt,   was  only 

entitled  to  nominal  damages. 

Held,  also,  that  the  defendant,  having 
been  no  party  to  the  judgment  obtained 
against  the  plaintiff,  the  judgment  was  only 
nidence  to  shew  that  the  plaintiff  had  been 
^ed,  or  had  been  subjected  to  a  bond  fide 
pressure,  but  not  evidence  that  he  was 
legally  liable  to  the  extent  for  which  the 
judgment  was  signed. 

Debt  upon  a  bond  for  500/.,  bearing  date 
October  3,  1845.  Tbe  bond,  wbich  was 
««t  out  on  oyer  by  the  defendant,  stated 
that  D.  Strachan  and  J.  Norman  were 
jiintly  and  separately  held  and  bound  unto 


T.  King  in  the  penal  sum  of  500/.,  and  the 
condition  recited  that  whereas  the  said  D. 
Strachan  has  been  nominated  and  appointed 
a  collector  of  the  land,  assessed,  and  pro- 
perty taxes  for  the  second  part  of  Conduit 
Ward,  in  the  parish  of  St.  George,  Han- 
over Square,  in  the  county  of  Middlesex  ; 
and  whereas  the  said  T.  King  has  consented 
to  become  one  of  the  sureties  for  the  said 
D.  Strachan  for  the  due  payment  to  the 
Receiver  General  of  Taxes  of  all  such  sum 
or  sums  of  money  as  shall  come  to  the 
hands  of  the  said  D.  Strachan,  as  such  col- 
lector as  aforesaid,  and  for  the  due  de- 
mand by  the  said  D.  Strachan,  in  pursuance 
of  the  acts  of  parliament  under  or  by  virtue 
of  which  the  said  several  taxes  are  payable, 
of  the  said  several  sums  assessed  of  the  re- 
spective persons  from  whom  the  same  are 
payable  ;  and  in  case  of  non-payment 
thereof,  for  the  due  enforcement  of  the 
powers  of  the  said  acts  against  such  as  shall 
make  default ;  and  whereas  the  said  T.  King 
consented  to  become  such  surety  for  the 
said  D.  Strachan,  on  condition  that  the  said 
D.  Strachan  and  J.  Norman  should  enter 
into  the  above- written  bond  or  obligation, 
subject  to  the  condition  hereafter  contained : 
Now  the  condition  of  the  above-written 
bond  or  obligation  is  such,  that  if  the  said 
D.  Strachan  and  J.  Norman,  or  one  of 
them,  their  or  one  of  their  heirs,  executors, 
or  administrators,  do  and  shall  from  time  to 
time,  and  at  all  times  hereafter,  well  and 
sufficiently  save,  defend,  keep  harmless  and 
indemnify  the  said  T.  King,  his  heirs,  ex- 
ecutors, and  administrators,  from  and  against 
all  loss,  costs,  charges,  damages,  and  ex- 
penses, which  he,  the  said  T.  King,  his  heirs, 
executors,  or  administrators,  shall,  or  may 
at  any  time  or  times  hereafter  incur,  sus- 
tain, or  be  put  unto  by  reason  or  in  con- 
sequence of  the  said  T.  King  becoming 
such  surety  as  aforesaid,  then  the  above- 
written  bond  or  obligation  shall  be  void, 
otherwise  the  same  shall  be  and  remain  in 
full  force  and  virtue ;  which  being  read  and 
heard,  the  defendant  saith,  that  the  plaintiff 
hath  not  at  any  time  since  the  mfdcing  of 
the  said  writing  obligatory  and  conditions 
thereof  hitherto  been  in  anywise  damnified 
by  reason  or  means  of  any  matter,  cause,  or 
thing  in  the  said  condition  of  the  said  writ- 
ing obligatory  mentioned.  Verification. 
Replication,  that  the  said  D.  Strachan, 
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in  the  said  writing  obligatory  and  in  the 
said  condition  thereof  named,  remained 
and  continued  such  collector  of  the  land, 
assessed,  and  property  taxes,  for  the  second 
part  of  Conduit  Ward,  in  the  parish  of  St. 
George,  Hanover  Square,  in  the  said  county 
of  Middlesex,  as  in  the  said  condition  men- 
tioned, for  a  long  space  of  time,  to  wit,  from 
the  day  of  the  rosJcing  of  the  said  writing 
obligatory  until  and  upon  a  certain  other 
day  subsequent  hereto,  to  wit,  until  and 
upon  the  5th  of  March  a.d.  1846,  and  that 
during  the  said  time  that  the  said  D.  Strachan 
so  remained  and  continued  such  collector  as 
aforesaid,  and  after  the  making  of  the  said 
writing  obligatory  and  of  the  said  condition 
thereof,  to  wit,  on  theSrd  of  October  a.d.1845, 
and  on  divers  other  days  and  times  between 
that  day  and  the  5th  of  March  a.d.  1 846,  there 
came  to  the  hands  of  the  said  D.  Strachan, 
as  such  collector  as  aforesaid,  divers  large 
sums  of  money  amounting  in  the  whole  to 
a  large  sum  of  money,  exceeding  the  sum 
of  500^.,  to  wit,  the  sum  of  2,006^.  Is.  lOd. 
And  the  plaintiff  further  says,  that  the  said 
D.  Strachan  did  not  nor  would  duly  pay 
to  the  Receiver  General  of  Taxes  the  said 
several  sums  of  money  so  by  him  received 
as  aforesaid,  nor  any  or  either  of  them,  or 
any  part  thereof,  but  therein  wholly  made 
default  And  the  plaintiff,  after  assigning  a 
breach  of  the  said  condition  of  the  said  writ- 
ing obligatory,  according  to  the  form  of  the 
statute  in  such  case  made,  says,  that  by 
means  and  reason  of  such  de&ult  and  non- 
payment of  the  said  D.  Strachan  as  afore- 
said, he,  the  plaintiff,  afterwards,  and  before 
the  commencement  of  this  suit,  to  wit,  on  the 
28th  of  May,  a.d.  1846,  was  called  upon  by 
the  said  Receiver  General  of  Taxes  to  pay, 
and  was  then  forced  and  compelled  and  did 
then  pay  to  the  said  Receiver  General  of 
Taxes  a  large  sum  of  money,  to  wit,  the 
sum  of  500/.,  parcel  of  the  monies  so  re- 
ceived by  the  said  D.  Strachan  as  such 
collector  as  aforesaid  ;  and  he,  the  plaintiff, 
did  thereby  then  incur  and  sustain  loss  and 
damage  to  a  great  amount,  to  wit,  to  the 
amount  of  5001.,  by  reason  and  in  conse- 
quence of  him,  the  plaintiff,  having  become 
such  surety  as  in  the  said  condition  of  the 
said  writing  obligatory  mentioned  ;  yet  the 
said  D.  Strachan  and  the  defendant  have 
not,  nor  hath  either  of  them,  paid  the  said 
sum  of  500/.  or  any  part  thereof,  to  the 


plaintiff,  nor  have  they,  nor  hath  either  of 
them,  otherwise  well  and  sufficiently  saved, 
defended,  kept  harmless,  and  indemnified 
the  plaintiff  from  or  against  such  loss  and 
damage  as  aforesaid.  And  the  said  sum  of 
500/.,  from  thence  hitherto  hath  been  and 
still  is  wholly  due  and  unpaid  to  the  plain- 
tiff.    Verification. 

Rejoinder,  that  the  plaintiff  was  not 
forced  or  compelled  to  pay  to  the  said 
Receiver  General  of  Taxes  die  said  sum  of 
money  in  the  replication  in  that  behalf 
mentioned,  or  any  part  thereof,  in  manner 
and  form  as  in  the  said  replication  alleged, 
and  the  plaintiff,  of  his  own  wrong,  paid 
the  same :  conclusion  to  the  country,  and 
issue  joined  thereupon. 

Upon  the  trial  of  the  cause,  no  proof  was 
given  of  the  actual  receipt  of  any  money 
by  Strachan  as  collector,  but  it  was  ad- 
mitted that  he  had  not  paid  any  over  to 
the  Receiver  General,  and  it  was  proved 
that  the  plaintiff  had  been  called  upon  as 
surety  for  Strachan,  to  pay  the  sum  of  500/. 
claimed  to  be  due  from  Strachan  as  collec- 
tor, and  that  having  been  sued  in  conse- 
quence, he  had  submitted  to  a  judgment 
for  500/.,  which  was  signed  against  him 
under  a  Judge's  order.  It  was  contended, 
on  behalf  of  the  defendant,  at  the  trial,  that 
in  the  absence  of  proof  of  any  receipt  of 
money  by  Strachan  as  collector,  the  plaintiff 
was  entitled  to  no  more  than  nominal  da- 
mages. The  learned  Judge  thought  that 
the  receipt  of  500/.  was  admitted  on  the 
pleadings,  and  the  damages  were  in  conse- 
quence assessed  at  that  amount. 

A  rule  nisi  for  a  new  trial  having  been 
obtained  in  Michaelmas  term  last, — 

Montagu  Chambers  and  Peacock  (May  27) 
shewed  cause. — To  the  plea  of  non  damni- 
ficatus  the  plaintiff  has  replied  that  while 
Strachan  was  collector  there  came  to  his 
hands  as  such  collector  *'  divers  large  sums 
of  money,  amounting  in  the  whole  to  a 
large  sum  of  money,  exceeding  the  sum  of 
500/.,"  to  wit,  2,006/.,  and  the  replica- 
tion then  says,  that  by  reason  of  Stracban's 
default,  the  plaintiff  was  called  upon  to  pay, 
and  was  then  forced  to  pay,  and  did  pay, 
"  a  large  sum  of  money,  to  wit,  the  snm 
of  500/."  There  are,  therefore,  two  aver- 
ments :  first,  a  positive  one,  that  the  sum 
exceeded  600/.  ;  second,  an  avennent  of 
the  sum  under  a  videlicet.     Supposing  the 
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preeiae  amount  were  not  originally  material, 
the  plaintiff  baa  made  it  so  by  tbe  direct 
avennent,  wbieb  migbt  have  been  traversed. 
The  defendant,  in  bis  rejoinder,  says,  that  the 
pkintiff  was  not  forced  or  obliged  to  pay  the 
fomof  500/.  claimed  to  be  due  from  Strachan. 
In  2  Wms.  Satmd,  291,  C,  n.  1.  it  is  laid 
down,  "  On  tbe  other  hand,  the  mrant  of  a 
fMieei  will,  in  some  cases,  make  an  aver- 
meni  material  that  would  not  otherwise  be 
so;"  and  Sywmons  v.  Knox  (1)  is  cited  as 
an  authority  for  that  rule.     In  Cooper  v. 
BUck  (2)  the  same  rule  is  also  laid  down  by 
Patteson,  J.,  and  see  also  Tatem  v.  Perieni 
(1),  and  other  cases  referred  to  in  2  Wma. 
Saund.  206,  and  Carviek  v.  Blagrave  (4). 
[Maule,  J.— With  respect  to  anything 
which  the  plaintiff  can  prove  he  was  com- 
pelled to  pay,  to  that  extent  the  defendant 
does  not  deny  that  such  a  sum  came  into 
Straehan's  hands.     It  is  not  only  tbe  forc- 
ing that  is  put  in  issue,  but  also  how  much 
tbe  pkintiff  was  forced.     I  think  the  500/. 
ii  only  admitted  by  the  rejoinder  to  the 
extent  to  which  the  plaintiff  was  forced  to 

Yes :  whatever  the  plaintiff  proves  he 
was  forced  to  pay,  that  sum  is  admitted  by 
the  Rjoinder  to  have  been  received  by 
Stzaehan.  The  plaintiff  proves,  that  the 
Receiver  Greneral  compelled  him  to  pay 
500/.,  and,  therefore,  it  is  admitted  on  the 
record  that  a  sum  to  that  amount  was  re- 
ceived by  Strachan. 

ChanfM^  Sety,  and  Lush,  in  support  of 
the  rule. — Supposing  even  that  the  rejoinder 
admits  a  de&ult  in  Strachan,  it  only  ad- 
mits aome  default,  and  the  plaintiff  is  bound 
to  shew  what  defiiult.  If  he  has  to  go  into 
evidence  at  all  as  to  the  default,  he  must 
shew  to  what  extent  there  was  default,  and 
how  much,  the  plaintiff  was  compelled  to 
pay. 

[Maitlb,  J.  —  It  seems  to  come  very 
mach  to  this :  the  Receiver  General  having 
lecovered  in  an  action  against  the  plaintiff, 
whether,  if  you  do  not  shew  collusion,  the 
jodgmeni  is  not  prmd  facie  evidence  of 
coerdoiuj 

All  thai  the  plaintiff  shewed  was  that  an 

(1)  3  Tern  Rep.  68. 

(2)  2  Q.B.  Rep.  915 ;  s.  o.  11  Law  J.  Rep.  (n.s.) 
Q.B.86. 

(5)  YcHr.lM. 

(4)  1  Brod.  &  mn%.  581. 
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action  was  brought  on  the  bond  for  500/., 
and  that  the  plaintiff  submitted  to  the  action 
by  a  Judge's  order.  There  was  no  proof 
that  Strachan  had  received  anything.  Had 
there  been  a  trial,  possibly  the  case  might 
have  been  different,  because  the  amount 
which  Strachan  had  received  roust  then  have 
been  proved ;  but  a  submission  to  a  judg- 
ment is  no  stronger  proof  than  a  payment 
without  any  judgment  at  all.  The  replica- 
tion says,  that  by  means  and  reason  of  the 
default  and  non-payment  of  Strachan  the 
plaintiff  was  forced  and  compelled  to  pay. 
The  plaintiff  says  he  was  not  forced,  &c., 
modo  etformd,  t.  e.  by  means  and  reason  of 
the  default  and  non-payment  of  Strachan. 
Supposing,  therefore,  the  preceding  part  of 
the  replication,  as  to  the  amount,  might 
have  been  traversed,  still  if  there  is  a  sub- 
sequent part,  which  involves  the  preceding 
part,  and  is  traversed,  the  preceding  part  is 
traversed  also — Dunstan  v.  Tresider{5). 

Cur.  adv.  vuU» 

CoLTMAN,  J.  now  delivered  the  judg- 
ment of  the  Court,  (afler  stating  the  plead- 
ings and  fieu^ts  as  ante),^-A  rule  niei  for 
a  new  trial  having  been  granted,  the  ques- 
tion was  argued  before  my  Brothers  Maule, 
Cresswell,  and  myself,  and  it  was  con- 
tended on  behalf  of  the  plaintiff,  as  it 
had  been  at  the  trial,  that  the  receipt  of 
500Z.  by  Strachan,  as  collector,  was  admit* 
ted,  or  if  not,  that  the  judgment  was  evi- 
dence of  the  amount  of  damage  suffered  by 
tlie  plaintiff.  It  is  an  established  rule  of 
pleading,  that  by  pleading  over,  every  tra- 
versable allegation  which  is  not  traversed  is 
admitted,  as  is  said  in  .^u^on  v.  Jones  (6)  ; 
but  what  is  not  material  nor  traversable  is 
not  admitted  nor  confessed,  when  it  is 
alleged  and  not  traversed — The  King  v.  the 
Bishop  of  Chester  (7)*  In  that  case,  Lord 
Holt  is  reported,  in  Lord  Raymond^  p.  298, 
as  regards  this  matter,  to  have  said,  "  The 
case  is  thus,  the  Attorney  General  declares 
that  Queen  Elizabeth,  14th  of  February, 
twelfth  year  of  her  reign,  was  seised  of  this 
advowson  in  gross,  and  then  presented 
Tyms,  prout  by  tbe  inrolment  of  Uie  letters 
patent  in  Chancery,  nunc  apud  fVestmo^ 
nasterium  remanens^  plenius  apparei.    Now, 

(5)  5  Tenn  Rap.  2. 

(6)  1  Salk.  90. 

(7)  2  Ibid.  560. 
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though  the  defendant  admits  Charles  the 
First  to  have  heen  seised  of  this  advowson 
in  gross  by  descent;  and,  consequently,  that 
Queen  Elizabeth  was  seised  in  gross  of  it  at 
some  time  of  her  reign ;  yet  he  does  not 
admit  it  at  the  precise  time  of  the  14th  of 
February,  twelfth  year  of  her  reign  ;  because 
the  alleging  of  the  time  and  day  when  Queen 
Elizabeth  was  seised  in  gross,  is  surplusage 
and  immaterial ;  for  it  is  sufficient  to  allege 
general  seisin  in  a  quare  impedit  in  the  time 
of  peace  in  the  reign  of  such  a  king.  Then, 
though  the  defendant  does  not  deny  a  thing, 
yet  he  admits  by  it  only  things  materially 
alleged,  but  he  does  not  admit  things  im- 
materially alleged.*'  In  the  present  case,  it 
was  essential  to  the  maintenance  of  the 
action  for  the  plaintiff  to  shew  that  some 
money  had  been  received  by  Strachan ;  but 
the  amount  he  had  received  was  not  mate- 
rial, for  whether  it  was  5/.  or  500/.,  which 
he  had  received,  the  bond  was  equally  for- 
feited. But  it  was  contended  on  behalf  of 
the  plaintiff,  that  there  being  here  a  direct 
and  positive  allegation,  that  there  had  come 
to  the  hands  of  Strachan  a  sum  of  money 
exceeding  500/.,  the  defendant  had  a  right 
to  traverse  the  allegation  to  the  extent  to 
which  it  was  made  ;  and  to  prove  this  the 
cases  of  Tatem  v.  Perient^  Leke*8  case  (8), 
and  Smith  v.  Dixon  (9),  were  relied  on.  The 
general  rule  of  pleading  undoubtedly  is, 
that  a  party  shall  not  be  allowed  to  take 
his  traverse  in  such  a  form  as  to  make 
matter  which  is  immaterial  parcel  of  the 
issue-^Co/6onie  V.  Stoekdale  {10),  Doetrina 
Plaeitandi,  d60,and  Goramr,  Sweeting  {\  1). 
But  the  cases  cited  on  behalf  of  the  plaintiff, 
from  Yelverton,  Dyer,  and  Ad.  ^  EL  shew, 
that  in  certain  cases  in  which  the  material 
and  immaterial  matters  are  mixed  up  in  one 
combined  and  undivided  allegation,  the 
opposite  party  has  been  held  to  be  entitled 
to  traverse  the  whole  compound  allegation, 
in  the  terms  in  which  it  has  been  made. 
The  present  case,  however,  does  not,  we 
think,  fall  within  the  principle  of  those 
cases;  the  material  part  of  the  allegation, 
videlicet,  that  there  came  to  the  hands  of 
Strachan  a  large  sum  of  money,  being  per- 

.    (S)  Dyer,  365. 

(9)  7  Ad.  &  El.  1 ;  t.  c.  6  Law  J.  Rep.  (m.8.) 

(10)  1  Stra.493. 

(11)  2Saund.  205. 


fectly  distinct  and  separate  from  the  imma- 
terial part,  that  that  sum  exceeded  500/. 
If  the  immaterial  words  were  struck  out  of 
this  replication,  the  remainder  would  con- 
stitute a  perfect  allegation  of  everything 
necessary  to  be  alleged;  and  the  case  is 
like  that  of  Moore  v.  Boulcott  (12),  and 
Thurman  v.  Wild{\S),  in  which  the  tra- 
verse was  held  bad  for  including  immaterial 
matters  in  the  issue,  though  they  had  been 
directly  averred  in  the  adverse  pleading. 
It  is,  however,  not  necessary  to  determine 
whether  a  traverse  in  the  terms  of  the 
allegation  could  have  been  sustained  on 
demurrer,  for  no  such  traverse  has  here 
been  taken  ;  and  the  question  here  is,  what 
the  defendant  has  admitted  by  omitting  to 
traverse  the  allegation;  and  according  to 
the  doctrine  laid  down  by  Lord  Holt,  in 
The  King  v.  the  Bishop  of  Chester,  above 
referred  to,  he  is  not  considered  as  having 
admitted  anything  but  what  is  materially 
alleged.  Even  if  the  defendant  had  tra- 
versed the  allegation  in  its  present  form,  it 
would  have  been  sufficient  for  the  plaintiff 
to  have  proved  the  substance  of  the  bsue, 
upon  which  the  substantial  question  would 
have  been,  whether  any  sum  of  money  had 
come  to  Strachan  or  not ;  for  be  it  more  or 
be  it  less,  the  action  would  be  well  main- 
tainable ;  and  it  is  impossible,  we  think,  to 
maintain  that  a  party  admits  more  by  omit- 
ting to  traverse  an  allegation  than  the 
opposite  party  would  have  been  compelled 
to  prove,  in  order  to  maintain  the  issue,  if 
it  had  been  traversed.  On  these  grounds, 
we  think,  that  there  is  no  admission  on  the 
record,  that  the  sum  of  500/.  had  come  to 
the  hands  of  Strachan.  It  was  secondly 
contended,  that  the  amount  of  the  judgment 
was  evidence  of  the  amount  which  the  plain- 
tiff had  been  obliged  to  pay  through  the 
default  of  Strachan.  The  judgment  was  in 
this  case  evidence  that  the  plaintiff  had  been 
sued ;  and  coupled  with  proof,  or  (as  in  this 
case)  an  admission  of  liability  to  some  ex- 
tent, might  lead  the  jury  to  conclude  that 
the  plaintiff  had  been  subjected  to  a  bond 
fide  pressure,  by  which  he  was  forced  and 
obliged  to  pay  whatever  he  was  legally 
liable  to  pay  through  Strachan*s  default: 
but  whether  he  was  legally  liable  to  the 

(12)  1  Bing.  N.C.  328  ;  t.  c.  4  Uw  J.  R«p.  (n.i.) 
C.P.  21. 

(IS) 'llAd.&  £1.458. 
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exteot  for  which  judgment  was  signed,  is 
a  matter  which  could  only  be  collected  by 
ioference  from  the  judgment;  and  for  such 
a  poqKMe  the  judgment  could  not  be  used 
withoat  holding  that  a  stranger  to  a  judg- 
ment who  has  had  no  opportunity  to  cross- 
examine  the  witnesses  or  to  dispute  the 
conclusions  to  be  drawn  from  the  evi- 
dence can  be  bound  by  the  verdict,  where 
the  judgment  is  after  verdict,  or  can  be 
bound  by  an  agreement  made  without  his 
privity  or  intervention  between  the  parties 
to  the  judgment,  where,  as  in  the  present 
ease,  it  is  a  judgment  founded  on  such  an 
agreement.  The  law,  we  apprehend,  is  not 
to.  The  judgment  cannot  be  used  for  such 
a  purpose  against  one  who  is  neither  a  party 
nor  privy  to  it.  We  think,  therefore,  that 
the  rule  in  this  case  ought  to  be  made 
absolute. 

Rule  absoluie* 


APPEALS  from  the  Courts  of  Revision  ^  under 

6  VicL  c.  18. 


1847.      \ 
S'ov.  15.  j 


TOMS,  appellant;    luckett, 

RESPONDENT. 


Parliament —  Vote — Apartments  in  House 
—  LandiorcTs  Controul —  Common  Outer 
Door, 

T.  occupied  rooms  in  a  house  in  which 
the  landlord  also  occupied  a  shop  and  par^ 
lour,  but  did  not  sleep.  Each  party  had  a 
key  to  the  outer  door,  which  stood  open  all 
day,  but  was  shut  at  night,  T,  was  held 
entitled  to  a  vote  for  members  of  parliament 
as  the  tenant  of  "  a  building,**  under  the  2 
fVilL  4.  c.  45.  *.  27. 

At  a  court  held,  before  the  revising  bar- 
rister for  the  city  of  London,  on  the  20th  of 
October  1847,  W.  E.  Luckett  objected  to 
the  name  of  Moses  Toms  being  retained  on 
the  list  of  voters  of  the  parish  of  St.  Giles 
without  Cripplegate,  as  entitled  to  a  vote 
in  the  election  of  members  of  parlinment 
for  the  city  of  London,  in  respect  of  the 
occupation  of  apartments  at  No.  21,  Milton 
Street,  in  that  parish. 

It  appeared  that  Toms  occupied  the  first 
floor,  consisting  of  two  rooms,  in  the  house. 
No.  21,  Milton  Street,  in   which  he  had 


resided  for  the  last  year  and  three  quarters, 
at  a  rent  of  5s.  6d.  per  week.  The  land- 
lord occupied  a  shop  and  parlour  on  the 
ground  floor  in  the  same  house,  but  did 
not  sleep  there,  and  three  other  persons 
occupied  other  distinct  apartments  up-stairs 
in  the  house.  There  was  but  one  outer 
door  to  the  house,  by  which  the  landlord,  in 
common  with  all  the  inmates,  entered  and 
went  out.  The  landlord,  Toms,  and  the 
three  other  inmates  had  each  respectively  a 
key  of  the  outer  door,  and  they  all  locked  and 
unlocked  that  door  when  and  as  they  pleased. 
The  door  was  never  barred  or  fastened 
inside  at  night ;  there  was  neither  bolt  nor 
chain  to  it ;  and  it  stood  open  during  the 
day  time.  The  landlord's  shop  door  was 
inside  the  passage,  which  passage  Toms  had 
to  enter  and  pass  along  to  get  to  the  stair- 
case that  led  up  to  his  apartments,  and 
the  staircase  was  shut  off  from  the  pas- 
sage by  a  swing  door,  which  had  no  lock 
to  it  There  was  a  back  kitchen  at  the 
end  of  the  passage,  in  which  there  was  a 
cistern  for  water,  and  from  which  all  parties 
in  the  house  were  supplied  with  water  on 
going  there  for  it.  The  outer  door  was 
opened  in  the  morning  by  the  party  who 
had  occasion  first,  and  locked  at  night  by 
whoever  had  occasion  last,  either  to  enter 
or  to  leave  the  house.  The  question  raised 
before  the  revising  barrister  was,  whether, 
under  these  circumstances,  the  occupation 
of  Moses  Toms  was  such  an  occupation  in 
law  as  to  entitie  him  to  vote  under  tiie 
2  Will.  4.  c.  45.  s.  27.  for  a  member  of 
parliament.  On  behalf  of  Toms  it  was  con- 
tended, that,  as  the  landlord  did  not  reside 
in,  but  merely  occupied  a  part  of,  the  house, 
Toms  having  a  key  of  the  outer  door  as 
well  as  the  landlord,  and  residing  there,  the 
landlord's  occupation  did  not  prevent  Toms 
from  being  enfranchised,  and  that  therefore 
he  was  entitied  to  be  registered.  It  was 
urged,  on  the  contrary,  that  Toms  had  no 
exclusive  controul  over  the  outer  door,  and 
that  he  was  a  mere  lodger.  The  revising 
barrister  held  the  objection  valid,  and  ex- 
punged Toms's  name  from  the  register; 
but  directed  that  if  the  Court  of  Common 
Pleas  should  be  of  opinion  that  the  decision 
was  erroneous,  the  name  of  Toms  should  be 
re-inserted  in  the  list. 

Toms  having  appealed  against  this  deci- 
sion,— 
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Crompton  (15th  Not.)  appeared  for  the 
appellant. — This  was  the  "  domus  mansion" 
alu*  of  Toms,  and  not  that  of  the  landlord. 
In  no  case  has  a  house  heen  held  to  he  the 
domus  mansionalis  of  a  person  who  does  not 
sleep  in  it.  Each  party  had  uncontrouled 
access  to  his  apartments;  the  outer  door 
was  used  only  as  a  protection  against  thieves. 
The  landlord  did  not  stand  in  the  relation 
of  "  pater-familias**  to  the  occupiers,  and  it 
is  a  perversion  of  the  meaning  of  the  word 
to  call  them  "  lodgers."  This  is  like  the 
case  of  Wright  v.  the  Town  Clerk  of  Siock-^ 
port(}),  where  different  persons  occupied 
separate  rooms  in  a  factory,  to  which  there 
was  a  common  staircase  and  an  outer  door 
which  was  never  fastened,  and  the  occupier 
of  each  room  was  held  to  he  the  exclusive 
occupier  of  '*  a  building*'  within  the  Reform 
Act. 

[Wilde,  C.J. — This  case  does  not  state 
an  exclusive  use  of  the  apartments,  or  that 
the  appellant  had  a  key  of  his  apart- 
ments.] 

There  was  no  limit  of  the  enjoyment  of 
the  apartments.  In  Pitts  v.  Smedley  (2), 
where  the  occupier  had  no  key  of  the  outer 
door,  the  key  being  kept  by  the  landlord, 
the  Court  held  the  claimant  to  be  a  mere 
lodger  not  entitled  to  vote,  on  the  ground 
that  he  had  a  limited  enjoyment  only,  his 
access  to  his  rooms  being  merely  permissive. 
The  exclusive  possession  of  the  key  by  the 
landlord  was  the  ground  of  that  decision. 
Here  the  occupier  was  not  under  the  land- 
lord's controul  as  to  access.  In  Score  v. 
Huggett  (3),  the  occupier  of  apartments 
having  a  key,  where  the  landlord  did  not 
reside  in  or  occupy  part  of  the  house,  was 
held  entitled  to  vote.  The  case  of  Wansey 
V.  Perkins  (4),  where  the  landlord  resided 
on  the  premises,  and  the  occupier  of  apart- 
ments having  a  key  as  well  as  the  landlord 
was  held  not  entitled  to  vote,  was  decided 
on  the  ground  that  the  claimant  was  a  mere 
lodger,  Cresswell,  J.  referring  to  Pitts  v. 
Smedley,  and  Erie,  J.  to  Monks  v.  Dykes 
(5),  which  was  a  case  of  an  ordinary  lo^er. 


(1)5  Man.  &  Gr.  33 ;  s.  o.  13  Law  J.  Rep.  (n.r.) 
C.P.  50. 

(2)  7  Ibid.  85;  a.  c.  14  Uw  J.  Rep.  (n.s.)  C.P.  78. 
(8)  Ibid.  95 ;  a.  c.  14  Law  J .  Rep.  (m.8.)  O.P.  74, 

(4)  Ibid.  151 ;  a.  c.  14  Law  J.  Rep.  (M.a.)  C.P.  75. 

(5)  4  Mee.  &  Wela.  567}  a.  c.  8  Law  J.  Rep. 
(n.s.)  Excfa.  73. 


In  Kearney* s  case  (6)  the  claimant,  who 
was  held  entitled  to  vote,  occupied  a  front 
apartment  as  a  shop.  There  was  no  door 
from  the  shop  immediately  opening  into 
the  street,  but  the  passage  from  the  shop  to 
the  street  was  through  a  hall,  in  which  there 
was  also  a  door  opening  to  a  staircase  and 
apartments  occupied  by  other  lodgers.  The 
street  door  opening  from  the  hall  was  open 
all  day,  but  locked  at  night.  The  claimant 
had  one  key,  the  landlord's  brother  had 
another.  All  the  authorities  shew  that  the 
separate  apartments  of  different  occupiers, 
where  the  landlord  does  not  reside  on  the 
premises,  are  deemed  in  law  to  be  the  several 
**  dwelling-houses"  of  the  respective  par- 
ties— 1  Hawkins^  P.C,  book  1.  c.d9.  as.  13. 
and  14 ;  4  Black.  Com.  225;  ArchboUPs  Crtm. 
P.C.  tit.  •  Burglary* ;  The  King  v.  Rogers 
(7),  The  King  v.  Trapshaw  (8),  Lee  v. 
GanseU  (9).  In  the  case  of  The  Queen  v. 
Ponsonby {\0),  the  occupation  of  apart- 
ments in  a  royal  palace  was  held  sufficient 
for  rating  purposes,  although  a  portion 
of  the  psdace  was  occupied  by  the  Crown. 
The  occupation  of  Toms,  then,  was  a  dis- 
tinct occupation,  sufficient  to  give  him  a 
vote  under  the  act  of  parliament ;  and  the 
fact  of  the  landlord  using  a  part  of  the 
premises  and  possessing  a  key  makes  no 
difference,  as  the  tenant  had  uncontrouled 
access  to  his  apartments. 

Groves,  for  the  respondent. — The  claim- 
ant in  this  case  does  not  occupy  "  as  owner 
or  tenant,  any  house,  warehouse,  counting- 
house,  shop,  or  other  building,"  under  the 
27th  section  of  2  Will.  4.  c.  45.  There  is 
nowhere  any  definition  of  "  residence"  which 
shews  that  the  landlord  in  this  case  did  not 
reside  on  the  premises.  In  The  King  v. 
Ditcheat  (1 1),  it  was  held  not  to  be  necessary 
to  make  a  man  the  occupier  of  a  tenement 
so  as  to  gain  a  settlement,  that  he  should 
sleep  in  or  take  his  meals  there.  The  de- 
cisions in  all  the  cases  of  claims  to  vote 
depend  upon  the  question  of  exclusive  oc- 
cupation. The  oiUy  difference  between  this 
case  and  Wansey  v.  Perkins  is,  that  the 

(6)  Alcock  Reg.  Ca.  22;  a.  o.  Rogera  Qee.  169, 
and  Elliott,  152. 

(7)  Leach,  C.C.  89. 

(8)  Ibid.  427. 

(9)  Cowp.  8. 

(10)  3  Q.B.  Rep.  14;  a.o.  11  Law  J.  Rep.  (n.s.) 
M.C.  65. 

(11)  9B.8{C.85;a.c7LawJ.  Rep.M.C.  no. 
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landlord  in  this  case  did  not  sleep  on  the 
piemiies.  There  is  no  authority  to  shew 
that  this  is  necessary  to  constitute  residence; 
bot,  at  all  events,  residence  is  not  necessary 
under  the  act  if  there  is  a  holding  hy  oecu- 
petioD.  It  cannot  be  contended  that  the 
landlord  is  not  entitled  to  vote  as  occupier. 
If  be  is  entitled,  then  his  occupation  is 
exdnsiye,  and  the  lodger  cannot  be  entitled. 
There  is  not  one  case  which  shews  that  a 
party  has  a  right  to  vote  when  the  landlord 
has  retuned  a  right  to  interfere  with  the 
premises.  The  words  of  Crampton,  J.,  in 
Kearney^s  eMe^  are  directly  in  point.  He 
lays,  that  it  must  be  a  full,  free,  and  exclu- 
tive  enjoyment,  and  the  claimant  must 
command  the  entrance  to  and  exit  from  the 
premises.  Can  it  be  said  that  the  occupier 
emmauds  the  entrance  and  exit  when  the 
landlord  has  a  key  as  well  ? 

[Wilde,  C.J. — If  the  landlord  gives  the 
tenant  a  key,  and  cannot  change  the  lock, 
bow  does  that  interfere  with  the  tenant's 
command  of  the  entrance  ?] 

In  Wanuey  v.  Perkins  both  the  landlord 
and  the  claimant  had  keys,  and  that  was 
held  not  to  be  exclusive  occupation :  and  if 
that  was  not,  how  can  this  be  ? 

[Wilde,  C.J. — How  would  it  be  if  two 
oeeupiers  had  each  a  key,  and  the  landlord 
bad  nonet] 

Each  would  have  a  vote.  In  the  present 
caae,  the  revising  barrister  has  not  found 
that  the  tenant  had  the  exclusive  occupa- 
tion of  his  own  rooms. 

Cramptonf  in  reply. — As  to  the  form  of 
the  case :  since  the  questions  raised  were 
with  regard  to  the  occupation,  the  revising 
banister  foand  the  occupation  in  the  words 
of  the  statute.  The  objection  was  taken 
that  Toms  had  no  exclusive  controul  over 
the  outer  door,  and  it  was  on  this  point 
that  the  revising  barrister  decided  against 
bim.  There  is  here  an  occupation  at  a 
mfficient  rent.  Is  it  an  occupation  as 
owner  or  tenant  ?  It  is  not  as  owner ;  but 
unless  Toms  is  a  mere  lodger,  he  is  tenant. 
It  is  said,  that  in  order  to  make  him  a 
tenant  so  as  to  have  a  vote,  there  must  be 
sn  exclusive  occupation ;  but  an  exclusive 
occupatioD  of  his  own  rooms  is  sufficient. 
It  cannot  be  meant  that  it  is  necessary  that 
the  party  should  have  exclusive  possession 
of  the  whole  house,  but  merely  that  he 
ftboald  have  the  right  not  to  be  excluded 


from  the  house.  According  to  the  propo- 
sition on  the  other  side,  a  person  has  no 
exclusive  use  of  his  own  rooms,  unless  he 
can  keep  his  neighbours  from  them.  In 
Pitts  V.  Smedletf  the  landlord  had  power  to 
exclude  the  lodger  if  he  pleased.  Wright 
V.  the  Town  Clerk  of  Stockport  is  exactly 
like  the  present  case  both  in  the  judgment 
and  the  statement.  There  the  landlord  did 
occupy,  and  the  tenant's  vote  was  allowed. 
In  Kearney* s  ease  it  is  clear  that  the  land- 
lord had  controul  over  the  key.  In  Wansey 
V.  Perkins  the  landlord  resided  in  the  house, 
and  the  case  is,  in  that  respect,  distinguish- 
able from  the  present. 

Wilde,  C.J. — In  this  case,  the  question 
referred  to  the  Court  is  very  limited.  The 
case  states  that  it  was  urged  on  behalf  of 
the  appellant,  that  as  the  landlord  did  not 
reside  in  the  house,  but  merely  occupied  a 
part  of  it,  and  as  the  appellant  resided  on 
the  premises,  and  had  a  key  of  the  outer 
door  as  well  as  the  landlord,  the  occupation 
by  the  landlord  did  not  prevent  the  appel- 
lant from  having  a  vote.  The  objection  is, 
that  the  claimant  had  not  the  exclusive 
controul  over  the  outer  door,  and  it  was 
upon  that  objection  that  the  revising  bar- 
rister decided.  I  am  of  opinion  that  the 
objection  is  not  well  founded,  and  that  the 
absence  of  exclusive  controul  over  the  outer 
door  does  not  deprive  the  party  of  his  right 
of  voting.  Looking  at  Uie  facts,  at  the 
objection  taken,  and  the  mode  in  which  the 
question  is  referred,  it  seems  to  me  that  the 
intention  of  the  revising  barrister  was,  to 
ask  us  whether  or  not  the  absence  of  such 
controul  had  the  effect  of  preventing  the 
appellant  from  being  a  ^'tenant"  within 
the  act  of  parliament,  and  reduced  his  occu- 
pation to  that  of  a  mere  lodger.  The  27th 
section  of  the  Reform  Act  enacts  that  a 
party  who  *'  shall  occupy  as  owner  or  tenant 
any  house,  warehouse,  counting-house,  shop, 
or  other  building,"  of  the  clear  yearly 
value  of  not  less  than  lOi.  shall  be  entitled 
to  vote.  Now,  what  was  intended  to  be 
comprised  within  the  words  "  house,  ware- 
house, counting-house,  or  shop"?  It  is 
quite  clear  that  all  these  import  parts  of 
houses  used  for  particular  purposes ;  and 
the  following  words  "or  other  building" 
were  meant  to  include  other  occupations  of 
the  same  nature,  where  a  distinct  portion 
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of  a  house  was  in  the  same  manner  occupied 
separately,  and  were  used  by  the  legislature 
to  prevent  nice  distinctions  which  were 
otherwise  likely  to  arise.  In  this  case,  the 
appellant  occupied  a  certain  apartment  in 
a  house,  and  it  must  be  considered  another 
building  as  contradistinguished  from  a  house, 
just  as  much  as  a  shop,  warehouse,  or 
counting-house  is  another  building  under 
this  act.  I  therefore  think  that  the  appel- 
lant occupies  a  description  of  premises 
which,  if  occupied  in  a  certain  manner,  gives 
him  a  right  to  vote.  The  character  of  his 
occupation  must  be  that  of  '*  tenant,'*  con- 
struing that  word  in  the  sense  in  which  the 
legislature  intended  to  use  it,  that  is  to 
say,  in  its  popular  sense.  It  must  be  an 
occupation  under  a  demise,  which  gives 
him  the  exclusive  right  to  the  possession  of 
the  premises.  The  case  finds  that  the 
appellant  occupied  two  rooms  at  a  rent  of 
6«.  6d,  per  week,  and  from  that  fact  alone 
it  might  be  inferred  that  he  had  the  exclusive 
occupation ;  but  looking  at  all  the  facts,  it 
is  quite  clear  that  the  appellant  was  deemed 
to  have  the  exclusive  right  to  his  part  of 
the  house.  Where  then  is  anything  shewn 
in  the  case  to  cut  down  his  qualification  ? 
A  man  may  occupy  rooms  in  a  house  to 
the  possession  of  which  he  may  have  the 
exclusive  right ;  and  yet  there  may  be  some 
one  having  such  superior  mastership  and 
dominion  over  the  house,  as  to  prevent 
him  from  having  the  character  of  tenant 
under  the  act  of  parliament.  The  Court 
has  been  called  upon  in  some  cases  to  say, 
whether  under  certain  circumstances,  a 
party's  interest  in  the  occupation  of  pre- 
mises has  been  cut  down,  as  where  the 
landlord  has  resided  in  part  of  the  premises, 
and  retained  the  key  of  the  outer  door,  in 
which  case  the  Court  has  considered  that 
the  landlord  had  such  mastership  as  to  pre* 
vent  the  occupier  from  being  a  tenant  under 
the  act,  their  opinion  being  founded  on  the 
facts  of  residence  on  the  premises  and  the 
retention  of  the  key.  This  they  have  held 
also  even  when  the  occupier  himself  had 
a  key.  In  this  case,  the  landlord  did  not 
reside,  but  merely  occupied  a  certain  part 
of  the  house.  If  he  had  resided  day  and 
night  in  the  premises,  it  would  not  have  so 
necessarily  followed  that  the  contract  of 
tenancy  should  give  the  tenant  an  absolute 
right  to  enter  at  all  times.     If  the  landlord 


is  not  on  the  spot  at  all  times  to  exercise 
dominion  over  the  outer  door,  who  is  to 
have  the  right  to  enjoy  the  use  of  that 
door?  Is  the  tenant  to  have  it  at  some 
times,  and  not  at  others  ?  There  certainly  is 
no  such  qualification  of  the  right.  Whatever 
may  be  Uie  just  inference  where  the  land- 
lord resides  on  the  premises,  retaining  entire 
dominion  over  them,  except  so  far  as  be 
has  personally  parted  with  it,  the  same 
inference  would  not  be  warranted  by  the 
mere  fact  that  the  landlord  had  a  key  of  the 
outer  door  if  he  did  not  reside  on  the  pre- 
mises. I  cannot  see  why  the  fact  of  the 
tenant  not  having  exclusive  controul  over 
the  outer  door  is  to  destroy  his  right  to 
vote.  It  may  be  one  circumstance  from 
which  to  infer  that  he  is  not  a  tenant,  bat 
unless  coupled  with  other  matters,  it  would 
not  have  that  effect  of  itself.  I  am  there- 
fore of  opinion,  that  the  appellant  had  sufB- 
cient  controul  over  the  premises  to  prevent 
the  &ct  of  the  landlord  having  a  key  from 
qualifying  his  interest.  As  this  is  the  only 
question  raised  in  the  case,  I  think  the 
revising  barrister  was  wrong,  and  the  appeU 
lant's  name  ought  to  be  restored  to  the  list 
of  voters. 

CoLTMAN,  J. — I  also  am  of  opinion  that 
the  revising  barrister  was  vm>ng.  The  case 
gives  no  distinct  statement  as  to  the  interest 
of  the  occupier  in  the  rooms ;  but  as  it  no- 
where points  to  any  other  person  as  having 
a  right  to  enter  those  rooms,  the  atipulatioii 
between  him  and  the  landlord  must  be 
taken  to  be,  that  he  should  have  the  use  of 
the  rooms,  and  no  one  else.  Then,  if  the 
party  had  such  exclusive  use  of  the  rooms 
on  the  payment  of  rent,  that  primd  facie 
imports  a  tenancy.  In  the  case  of  Wamejf 
V.  Perkins,  the  Court  thought  that  such  an 
inference  might  be  rebutted  by  the  fact 
that  the  landlord  resided  with  his  family  on 
the  premises.  In  this  case,  however,  it 
appears  to  me  that  there  is  nothing  to  shew 
that  the  party  ought  not  to  be  considered  a 
tenant  entitled  to  vote.  There  is  one  other 
point,  namely,  whether  the  holder  of  one 
portion  of  a  house  can  be  considered  a 
tenant  within  the  act.  I  think  such  an 
occupation  properly  falls  within  the  words 
*' other  building,*'  words  which  are  quite 
consistent  with  its  being  a  portion  of  another 
building  in  the  same  manner  as  a  shop, 
counting-house,  or  warehouse. 
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Maule,  J.— I  think  the  appellant  is 
right  in  this  case.  The  case  seems  to  me 
to  raise  a  question  not  relating  so  much  to 
the  nature  of  the  thing  occupied,  as  to  the 
nature  and  quality  of  the  occupation.  The 
point  seems  to  be,  whether  this  is  an  occu- 
pation as  tenant,  entitling  the  claimant  to 
fote  under  the  27th  section  of  the  statute, 
or  the  occupation  of  a  lodger,  considered  as 
different  from  that  of  a  tenant.  I  think 
that  the  distinction  between  these  cases  is 
this,  that  where  the  owner  of  a  house 
takes  some  person  into  his  house,  who 
occupies  a  room,  and  has  the  right  of  ingress 
tad  egress,  yet  if  the  owner  retains  his 
geaerai  character  of  master  of  the  house, 
that  person  so  occupying  is  a  lodger,  and 
not  a  tenant  within  tJie  27th  section  of  the 
set  I  do  not  think  that  the  case  is  varied 
hj  the  person  having  a  key  to  let  himself 
io  and  out ;  nor  do  I  think,  that  if  other 
persons  have  a  key,  that  will  affect  his  ex- 
dotive  occupation.  The  right  of  way  of 
others  does  not  interfere  with  his  right. 
The  distinction  between  lodger  and  tenant 
depends  upon  the  owner  living  in  the  house 
ni  the  manner  and  quality  of  master  of  the 
house,  retaining  some  degree  of  controul 
over  that  part  of  the  house  where  the  lodger 
livei.  The  relation  of  master  of  the  house 
does  not  necessarily  follow  from  that  of 
landlord.  If  the  landlord  does  not  live  in 
the  house,  and  is  not  what  in  ordinary  lan- 
gnige  is  called  "  master  of  the  house,"  he 
does  not  generally  keep  any  controul  over 
the  part  let.  If  he  wishes  to  do  so,  he  must 
expressly  reserve  such  controul,  and  it  will 
not  be  inferred  that,  because  he  is  landlord, 
he  has  the  controul.  In  the  present  case, 
the  owner  occupies  a  shop  and  parlour,  not 
the  house.  I  think,  that  the  claimant,  taking 
the  apartment  and  having  constant  access 
>t  all  times  without  leave  of  the  landlord, 
DO  person  having  controul  over  his  occupa- 
tion, is  entitled  to  vote ;  and  I,  therefore, 
think,  that  the  decision  of  the  revising  bar- 
rister ought  to  be  reversed. 

WauAMs,  J. — I  concur  in  the  opinions 
^pressed  by  my  learned  Brothers  ;  but  I 
confess  that  my  mind  is  not  altogether  free 
from  a  doubt  which  has  arisen  in  the  course 
of  the  argument.  The  27th  section  of  the 
•et  gives  a  right  to  vote  to  any  person  who 

1^1  oeenpy  as  tenant  or  owner  any  house, 

^wehouse,  counting-house,  shop,  or  other 


building.  I  have  considered  that  the  claim- 
ant ought  to  be  in  a  condition  to  maintain 
trespass  in  respect  of  some  such  tenement 
as  is  mentioned  in  the  statute.  I  have  felt 
a  difficulty  as  to  whether  the  claimant  has 
occupied  a  house  under  the  statute,  and 
notwithstanding  the  case  of  Wright  v.  the 
Town  Clerk  of  Stockport,  whether  the  tene- 
ment which  he  occupied  comes  under  the 
description  of  "other  building,"  in  the  act. 
My  doubts,  however,  are  not  sufficient  to 
induce  me  to  differ  from  my  learned  Bro- 
thers. 

Judgment  for  the  appellant. 


1847 

Nov 


47.    \ 
.  15./ 


DOWNING,  APPELLANT ;  LUCKETT, 
RESPONDENT. 


Parliament — Vote — Occupation  as  Tenant 
— Part  of  House — Outer  Door, 

A  party  claiming  io  vote,  occupied  a 
counting-house  in  a  house  in  which  the  land* 
lord  and  others  had  counting-houses.  There 
were  a  wooden  gate  and  a  door  at  the  outer 
entrance,  which  were  open  all  dag,  but  shut 
by  night.  A  clerk  of  the  landlord* s  lived  on 
the  premises  to  protect  them,  and  kept  the 
keys  of  the  gate  and  door,  which  could  be 
locked  and  unlocked  only  on  the  inside.  It 
was  the  clerk*s  duty  to  open  the  gate  and 
door  to  any  of  the  occupiers,  if  required  to 
do  so,  none  of  them  having  keys : — Held, 
that  this  was  an  occupation  as  tenant  by  the 
claimant,  which  entitled  him  to  a  vote. 

At  a  court  held  before  the  revising  bar- 
rister for  the  city  of  London,  on  the  20th 
of  October  1847,  W.  £.  Luckett  objected 
to  the  name  of  H.  B.  Downing  being  re- 
tained on  the  list  of  voters  of  the  parish  of 
Allhallows  Staining,  as  entitled  to  vote  in 
the  election  of  members  of  parliament  for 
the  city  of  London,  in  respect  of  the  occu- 
pation of  a  counting-house,  No.  11,  Mark 
Lane,  in  the  said  parish.  The  case  stated 
the  following  fiacts : — "  H.  B.  Downing,  the 
claimant,  occupied  a  counting-house,  at 
No.  11,  Mark  Lane,  and  had  done  so  for 
three  years  at  a  rent  of  201.  a  year.  Six 
other  parties,  besides  the  landlord,  respec^^ 
tively  occupied  counting-houses  in  the  same 
house.  There  was  but  one  outer  entrance 
to  the  house,  and  at  that  outer  entrance 
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there  was  a  small  swing-gate,  which  was 
kept  sometimes  open,  and  sometimes  shut, 
during  the  day,  hut  was  never  locked. 
There  was  also  a  large  wooden  gate,  and 
likewise  a  door  at  the  outer  entrance,  hoth 
of  which  were  kept  open  during  the  daytime, 
hut  they  were  shut  and  locked  inside  every 
night  hy  A.  W.  Enever,  one  of  the  land- 
lord's clerks,  who  resided  in  the  upper  part 
of  the  house  with  his  family,  and  who  kept 
the  keys.  Enever  unlocked  and  opened 
the  outer  door  and  the  large  gate,  every 
morning.  The  landlord  required  him  to 
reside  there,  for  the  protection  of  the  pre- 
mises and  the  accommodation  of  those  who 
occupied  the  counting-houses.  Neither  the 
large  gate  nor  the  outer  door  had  a  key- 
hole outside ;  therefore,  they  could  only  be 
locked  and  unlocked  inside.  Enever  paid 
no  rent  in  money  for  his  apartments,  but 
considered  that  he  paid  it  in  services.  After 
entering  at  the  outer  entrance,  which  was 
common  to  the  landlord  and  all  his  tenants, 
and  proceeding  along  a  short  passage,  as- 
cending some  steps,  and  turning  a  short 
way  to  the  right,  Mr.  Downing  passed 
the  door  of  the  landlord's  counting-house, 
and  then  went  through  folding-doors  into  a 
passage,  which  led  to  the  door  of  his  own 
counting-house.  There  was  a  water-closet 
near  the  landlord's  counting-house  door, 
common  to  all  the  inmates.  The  claimant 
paid  Enever  a  small  yearly  sum,  in  consi- 
deration of  his  servant's  sweeping  the  passage 
between  his  own  and  the  landlord's  counting- 
house.  He  had  no  key  of  the  outer  gate  or 
of  the  outer  door,  and  if  he  wished  to  gain 
admittance  after  the  large  gate  and  the  door 
at  the  outer  entrance  were  shut  at  night,  or 
before  they  were  opened  in  the  morning,  he 
could  only  do  so  hy  ringing  a  bell,  and  get- 
ting it  answered  by  Enever.  Mr.  Downing 
handed  to  the  revising  barrister  a  letter 
fix>m  Enever,  in  which  he  stated  that  the 
outside  gates  were  locked  at  night  by  him, 
or  his  servant,  and  that,  of  course,  Mr. 
Downing,  or  any  of  his  servants,  would  be 
admitted  at  any  hour  of  ihe  night.  It  was 
objected,  before  the  revising  barrister,  that 
Mr.  Downing  was  not  entitled  to  a  vote, 
because  he  had  no  key  or  independent 
power  of  access  to  the  premises ;  and  the 
revising  barrister,  sustaining  the  objection, 
expunged  Mr.  Downing's  name  from  the 
register ;  but  directed  its  re-insertion,  if  the 


Court  should  be  of  opinion  that  his  decision 
was  erroneous. 

The  argument,  in  this  case,  was  heard 
immediately  after  that  in  the  last  case, 
Toms  V.  Luckettf  and  no  additional  autho- 
rities were  cited. 

Wilde,  C.J. — ^We  are  all  agreed  thatthu 
case  is  without  difficulty.  The  landlord 
here  retained  nothing  of  Ids  interest  as  land- 
lord, with  regard  to  the  counting-house  in 
question.  The  case  finds  that  Enever  oc- 
cupied the  apartments  in  the  house,  for  the 
protection  of  the  premises.  That  sorely 
cannot  mean  protection  against  the  occu- 
piers. Then,  is  there  anything  in  the  case 
to  limit  the  interest  of  the  tenant?  It  seems 
to  me  that  the  case  is  exactly  like  that  of 
chambers  in  the  Albany,  or  shops  in  the 
Burlington  Arcade,  where  there  is  a  common 
entrance,  and  a  porter  who  attends  to  open 
the  gate  or  door  to  occupiers,  and  to  protect 
the  premises.  It  is  quite  clear  that  the 
appellant  occupied  as  tenant,  and  there  is 
nothing  in  the  case  to  warrant  the  inference 
that  his  interest  was  limited. 

CoLTMAN,  J. — This  case  is  not  at  all 
analogous  to  the  cases  where  part  of  the 
landlord's  family  resides  upon  the  premises. 

Maulb,  J. — There  is,  in  this  case,  a  total 
absence  of  all  dxeumstancea  shewing  any 
controul  over  the  right  of  the  occupier,  so 
as  to  reduce  the  occupation  to  something 
less  than  an  occupation  as  tenant.  The 
object  of  having  the  outside  doors,  and  the 
keys  in  Enever's  hands,  is  to  prevent  people 
other  than  the  occupiers  firom  getting  in ; 
and  the  locks  are  inside  to  prevent  burglary. 
Enever's  duty  is  to  let  the  oocupiers  in  at 
their  pleasure.  It  appears  that  the  daimant 
has  as  exclusive  a  controul  over  his  connt- 
ing-house  as  a  person  can  have. 

W1LUAM8,  J.  concurred. 

Judgment  for  the  appeiioMt. 


1847 
Nov 


47.     I 
.  15.  / 


BIRCH,  APPELLANT  ;  EDWARDS, 
RB8PONPBNT. 


Parliament — Foter — Notice  of  Objection 
— Service — Duplicate. 

A  noiiee  of  objection  to  a  voter  sent  by 
post,  under  6  4>  7  Fict.  c.  18.  a.  100,  skoM 
have  an  address  on  the  cmtside  as  well  a*  in 
the  inside. 


MICHAELMAS  TERM,  1847. 


33 


Where  the  notice  sent  hy  post  had  direc^ 
tions  both  Off  the  outside  and  in  the  inside^ 
and  the  paper  produced  as  a  duplicate  to 
prune  the  service^  contained  the  direction  in 
the  inside  but  none  on  the  outside,  the  Court 
held  that  the  paper  was  not  a  duplicate,  and 
that  the  service  was  not  proved. 

The  following  case  was  granted  by  the 
revising  bairister  for  the  county  of  Mon- 
mouth :— 

At  a  court  held»  before  me,  T.  C.  S.  K, 
revising  barrister  for  the  county  of  Mon- 
moatfay  on  Monday  the  4th  of  October  1847* 
at  Pontypool,  for  the  revision  of  the  list 
of  voters  for  the  parish  of  Trevethin,  in  the 
said  county,  James  Birch  objected  to  the 
Dame  of  Francis  Brittain,  of  Gamdiffidth, 
bemg  retained  on  the  list  of  voters  for  the 
said  parish. 

To  prove  a  service  of  notice  of  objection 
on  the  said  Francis  Brittain,  an  alleged 
duplicate  notice,  bearing  the  post^mark 
*' Pontypool,  August  24,  1847,*'  was  pro* 
dnced,  but  on  inspection  it  appeared  that 
though  posted  in  due  time,  and  correctly 
drawn  according  to  the  form  No.  5,  Sche* 
dole  Af  6  Victi  c.  1 8,  it  was  not  duly  directed 
to  the  said  Francis  Brittain,  unless,  as  was 
contended,  the  words  on  the  face  and  at  the 
top  of  die  notice  **  To  Mr.  Francis  Brittain, 
Gamdiffidth,'*  could  be  considered  as  a  direc* 
don. 

It  was  proved  that  on  the  back  of  the 
notice  which  was  delivered  to  and  retained 
by  the  postmaster  at  Pontypool,  to  be  for- 
waided  by  post  to  the  said  Francis  Brittun, 
the  words  **  To  Mr.  Francis  Brittain,  Gam- 
di&ith"  were  written  so  as  to  form,  when 
the  paper  was  folded  into  the  shape  of  a 
letter,  an  external  direction  to  him. 

Under  tbese  circumstances,  it  was  con- 
tended, on  the  part  of  the  Said  Francis 
Brittain,  that  the  service  of  notice  of  objec- 
tion on  him  was  not  duly  proved,  inasmuch 
as  the  two  papers  were  not  duplicates ;  and 
I  being  of  that  opinion  retained  his  name 
izpon  ^e  list  of  voters.  But  in  order  to  give 
the  objector  an  opportunity  of  availing  him- 
lelf  of  his  notice  of  objection,  in  case  the 
Conit  of  Common  Pleas  should  be  of  a  con- 
trary opinion,  the  said  Francis  Brittain  was 
called  and  £uled  to  establish  his  qualification. 

If  the  Court  should  think  the  service  of 
nodce  of  objection  duly  proved,  notwith- 
Nbw  Sbrieb,  XVII.— C.P. 


standing  the  absence  of  external  direction 
on  the  alleged  duplicate  thereof,  the  register 
is  to  be  altered  by  expunging  the  name  of 
the  said  Francis  Brittain  with  those  of  the 
other  persons  hereafter  named  from  the  list ; 
otherwise  the  register  is  to  remain  un- 
altered. 

The  case  then  stated  that  forty-nine  other 
persons  mentioned  in  a  schedule  annexed 
were  objected  to  by  notices  similarly  served, 
and  that  the  revising  barrister  decided  on 
their  cases  upon  the  same  point  of  law, 
directing  the  appeals  against  his  decision  to 
be  consolidated. 

Keating  (Nov.  15,)  for  the  appellant — 
The  100th  section  of  the  statute  6  &  7  Vict, 
c.  18.  (1)  only  requires  that  the  notice  shall 
be  directed,  and  it  is  immaterial  on  what 
part  of  the  paper  the  direction  is  placed.  If 
it  is  contained  in  the  inside  it  is  really  not 
necessary  to  repeat  it  by  indorsement.  No 
particular  form  is  required  by  the  statute.  It 
might  be  partly  printed  and  partly  written, 
or  it  might  be  written  or  printed  on  a  card. 
The  present  notice  might  have  been  so 
folded  as  to  shew  the  address  on  the  outside. 
The  reasonable  construction  of  the  100th 
section  is,  that  inasmuch  as  the  postmaster, 
before  stamping  the  notice,  must  ascertain 
that  the  document  is  in  a  proper  state  for 
transmission,  if  he  finds  tint  it  has  an  ad- 
dress which  enables  him  to  forward  it, 
nothing  more  is  requisite.     The  notice  is 

(1)  That  section  enaett,  **  Whenever  any  persons 
shall  be  desirous  of  sending  any  such  notice  of 
objection  by  the  post,  he  shall  deliver  the  same 
duly  directed,  open  and  in  duplicate,  to  the  post- 
master of  any  post-office  where  money  orders  are 
received  and  paid  within  such  hours  as  shall  have 
previously  been  given  notice  of  in  inch  poet*offiee, 
and  under  such  regulations  with  respect  to  the 
registration  of  such  letters,  and  the  fee  to  be  paid 
for  such  registration  (which  fee  shall  in  no  case 
exceed  2if.  over  and  above  the  ordinary  rate  of  post- 
age) as  BMall  from  time  to  time  be  made  by  the  Post- 
master General  in  that  behalf;  and  in  adl  casea  in 
which  such  fee  shall  have  been  duly  paid,  the  post- 
master shall  compare  the  said  notice  and  the  dupli- 
cate, and  on  being  satisfied  that  thev  are  alike  in 
their  address  and  their  contents,  shall  forward  one 
of  tbem  to  its  address  by  the  post  and  shall  return 
the  other  to  the  party  bringing  the  same  duly  stamped 
with  the  stamp  of  the  said  office,  and  the  production 
by  the  party  who  posted  such  notice  of  such  stamped 
duplicate  shall  be  evidence  of  the  nodes  having 
been  given  to  the  person  at  the  place  mentioned  in 
such  duplicate,  on  the  day  on  which  such  notice 
would  by  the  ordinary  course  of  post  have  been 
delivered  at  such  place." 
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precisely  in  the  form  g^ven  in  Schednle  A. 
No.  5.  of  the  act.  The  papers  require  to 
he  duplicates  only  in  essential  particulars. 
That  being  so,  ^d  the  two  documents  agree- 
ing in  all  essential  particulars,  the  case  con- 
tains ahundant  evidence  that  the  claimant 
did  not  prove  his  qualification. 
'  ByleSf  Serj.  for  the  respondent. — This 
document  is  not  sufScient  under  the  statute. 
The  notice,  at  all  events,  if  in  the  form  of  a 
letter,  as  it  is  here,  ought  to  have  an  address 
on  the  back.  The  meaning  of  the  act  must 
be,  that  the  notice  shall  be  directed  in  the 
way  in  which  letters  usually  are  directed. 
**  Direction"  is  not  the  only  word  used.  The 
act  speaks  of  "  address"  also,  which  must 
apply  to  an  external  address.  It  speaks 
also  of  '*  contents"  as  something  different 
from  "address."  These  papers  are  not 
duplicates,  although  they  might  have  been 
so  had  they  both  been  directed  inside  only. 
To  be  "duplicates"  the  two  documents 
ought  to  be  identical — Tonuv,  Cwming  (2). 

Keatinp,  in  reply, — ^At  all  events  there  is 
sufficient  proof  of  Uie  service,  by  posting  the 
paper  addressed  to  the  party  objected  to. 

[Maule,  J.^But  for  the  provision  in  the 
act,  there  must  have  been  other  evidence. 
The  postmaster  is  directed  to  forward  one 
of  the  papers  to  its  address  by  the  post 
That  must  mean  an  address  on  the  outside 
of  it.  A  thing  is  not  the  duplicate  of  an* 
other  if  it  differs  from  it  in  any  essential 
particular.  If  it  is  essential  that  the  address 
should  be  on  the  outside,  then  these  docu- 
ments are  not  duplicates.  The  actual  thing 
to  which  the  postmaster  or  postman  was  to 
look  for  the  transmission  of  the  paper  was 
not  in  duplicate.] 

It  would  be  introducing  fresh  provisions 
into  the  statute  if  the  Court  were  to  hold 
that  there  ought  to  be  an  external  address, 
and  that  the  notice  should  be  in  the  form 
of  a  letter. 

Wilde,  C.J. — It  appears  to  me  that  the 
document  relied  upon  to  prove  the  service 
of  the  notice  of  objection,  cannot  be  con- 
sidered a  duplicate  of  that  which  was  for- 
warded by  post.  It  might  lead  to  very 
serious  inconveniences  if  we  were  to  hold  it 
sufficient.  One  of  the  most  important  points 
to  be  ascertained  is,  the  direction  which  was 

(2-)  7  Mto.  &  Gr.  94 ;  s.  c.  14  Uw  J.  Rep.  (n.8.) 
C.P.  67. 


given  to  the  post-office  with  regard  to  the 
transmission  of  the  notice.  Here,  there  was 
a  matter  on  the  outside  of  the  notice  which 
was  intended  to  be  given  for  that  purpose, 
and  on  the  document  produced  that  matter 
appears  only  on  the  face  of  it.  When  I 
find  that  the  legislature  expressly  mentions 
"  address"  and  *'  contents,"  I  cannot  think 
that  because  you  may  fold  the  paper  so  as 
to  make  the  name  appear  outside,  it  is 
therefore  to  be  deemed  a  duplicate  of  the 
other.  I  see  no  inconvenience  in  coming 
to  this  conclusion. 

CoLTMAN,  J. — I  am  of  the  same  o|Hnioo. 
<— I  think  that  when  the  statute  says  that 
the  notice  shall  be  duly  directed,  it  refers  to 
that  which  is  to  be  transmitted  by  post,  and 
means  a  direction  on  the  outside.  I  do  not 
think  that  the  variance  between  the  two 
papers  is  immaterial. 

Maule,  J.^^I  also  think  that  the  statute 
has  not  been  complied  with  in  a  material 
provision  necessary  to  make  this  document 
evidence  of  the  delivery  of  the  notice.  The 
notice  had  in  the  inside  an  address  for  the 
holder,  and  another,  on  the  outside,  for  the 
use  of  the  post-office  to  tell  them  to  whom 
they  were  to  deliver  it.  The  most  essential 
part  of  the  proof  is  to  shew  what  it  is  that 
the  post-office  authorities  were  desired  by 
the  party  who  left  the  notice  to  do  with  it. 
The  postmaster  was  directed  to  deliver  to  the 
address  on  the  outside  of  the  paper.  The 
other  paper  omits  to  state  what  the  person 
sending  the  notice  desired  the  postmaster 
to  do. 

WiLUAM8,J. — I  also  am  of  the  same 
opinion,  inasmuch  as  it  appears  to  me  that 
the  documents  are  not  duplicates  within  the 
statute.  The  form  of  the  notice  is  that 
which  is  given  in  the  schedule,  however  it 
was  served;  butit  is  necessary  that  it  shonid 
have  a  cumdlative  direction,  one  in  the  in- 
side, and  another  on  the  outside. 

Judgment  for  the  reapandenU 
with  costs. 
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SHELDON  V.  FLATCHER. 


Parliaments^  ^  7  Vict,  c,  18.  *.  17  — 
Notice  of  Objection, 

A  notice  of  objection  to  a  voter  for  a 
borough  was  in  the  foUowmg  form : — *'  To 
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Mr,  C,  Sy\^  Olney  Place,  Take  notice^  I 
object  to  your  name  being  retained  on  the 
list  of  voters  for  the  borough  of  Cheltenham^ 
(Signed)  J.  F.  of  No,  5,  Sherborne  Street^ 
Oft  the  Uet  of  voters  for  the  parish  of  Chel^ 
tenham'* : — Held^  that  the  description  of  the 
objector's  place  of  abode.  No,  5,  Sherborne 
Street,  meant  Sherborne  Street,  Cheltenham, 
and  was  a  compliance  with  the  requirements 
of  the  nth  section  of  the  Registration  Act, 

Whether  a  notice  of  objection  designates 
Oft  the  face  of  it  an  objector's  place  of  abode, 
is  a  question  of  law.  Whether  such  design 
Mtwn  is  sufficientlg  particular,  is  a  question 
of  fact. 

At  a  court  held  before  the  revising  bar* 
rister  of  Cheltenham,  for  revising  the  list  of 
voters  for  the  said  borough  of  Cheltenham. 
John  Flatcher  objected  to  the  name  of 
Charles  Sheldon  being  retained  on  the  list 
of  voteis  for  the  said  borough.  The  no- 
tice of  objection  was  in  the  following  form  : 
—  ''To  Mr.  Charles  Sheldon,  1,  Olney 
Place.  I  hereby  give  yon  notice,  that  I 
object  to  your  name  being  retained  on 
the  list  of  persons  entitled  to  vote  in  the 
election  of  a  member  for  the  borough  of 
Cheltenham.  Dated  this  21st  day  of 
August  1847.  (Signed)  John  Flatcher, 
of  5,  Sherborne  Street,  on  the  list  of  voters 
for  the  parish  of  Cheltenham. "  It  was  con- 
tended, on  behalf  of  the  person  objected  to, 
that  the  notice  of  objection  was  defective 
in  that  it  did  not  shew  in  what  town  or 
parish  Sherborne  Street  was  situate,  there 
heing  other  parishes  within  the  distance  of 
seven  miles,  containing  streets,  though  it 
vas  not  shewn  that  there  was  any  other 
Sherborne  Street  than  that  in  the  parish  of 
Cheltenham.  The  borough  of  Cheltenham 
conusts  of  the  parish  of  Cheltenham  only, 
and  the  names  of  the  whole  of  the  voters 
for  the  borough  are  comprehended  in  one 
list,  viz.,  those  entitled  to  vote  in  respect 
of  property  situate  within  the  parish  of 
Cheltenham.  The  name  of  John  Flatcher, 
the  objector,  appeared  in  the  list  of  voters, 
and  bis  place  of  abode,  and  the  local  descrip- 
tion of  his  qualification  was  therein  described, 
precisely  in  the  same  words  as  in  the  notice 
of  objection,  viz.,  "5,  Sherborne  Street." 
It  was  not  suggested,  that  in  fact  there  was 
any  other  place  called  Sherborne  Street, 
within  the  borough  of  Cheltenhiim,  or  that 


it  was  not  perfectly  well  known,  or  that 
any  practical  inconvenience  followed  from 
the  omission  of  the  name  of  the  town  or 
parish.  The  revising  barrister  thought  the 
notice  of  objection  sufficient;  and  the  person 
objected  to  having  failed  to  prove  his  right 
to  have  his  name  retained  in  the  list  of 
voters,  he  expunged  it  therefrom.  The 
case  of  twenty-six  other  persons  objected 
to  by  the  said  J.  Flatcher  upon  similar 
notices,  and  whose  names  the  revising  bar- 
rister expunged  from  the  list,  were  consoli- 
dated with  the  principal  case.  If  the  Court 
of  Common  Pleas  should  be  of  opinion  that 
the  notice  of  objection  was  sufficient,  the 
register  was  to  remain  unaltered;  if  they 
should  be  of  a  contrary  opinion,  the  names 
of  the  parties  so  expunged  were  to  be  restored 
to  the  register. 

Bghs,  Serj,,  for  the  appellant. -— The 
notice  of  objection  is  bad.  No.  5,  Sherborne 
Street  may  be  in  York  or  in  Exeter.  The 
objector  need  not  be  residing  within  the 
borough  at  the  time  of  the  service  of 
the  notice,  and  therefore  he  should  have 
added  Cheltenham  to  the  description  of  his 
residence  in  the  notice.  The  case  finds  there 
is  a  plurality  of  parishes  and  streets  wherein 
voters  may  reside,  and  it  is  not  improbable 
that  there  may  be  more  than  one  Sherborne 
Street  among  them.  The  case  of  WooUett 
V.  Davis {\)  is  in  point  It  will  be  said 
that  that  was  the  case  of  a  county  voter, 
and  that  this  is  a  town  voter,  but  that 
makes  no  difference  in  the  particularity 
required  by  the  R^;istration  Act  in  a  notice 
of  this  kind.  The  voter  has  no  occasion 
to  look  at  the  list  of  voters  to  ascertain  who 
the  objector  is :  the  notice  must*  speak  for 
itself;  and  in  this  case,  without  reference  to 
the  list,  it  does  not  appear  in  what  parish 
or  county  Sherborne  Street  is  situate.  The 
form  of  notice  here  does  not  comply  with 
that  given  in  6  &  7  Vict.  c.  18,  Schedule 
(B),  No.  11;  and  by  the  17th  section  of 
that  act  an  objector  must  give  a  notice 
to  the  person  objected  to  according  to  that 
form :  the  objector's  place  of  abode  should 
be  fully  stated  in  the  body  of  the  notice ; 
and  it  is  obviously  incomplete  without  the 
addition  of  the  parish  or  place,  "  Chelten- 
ham."   A  letter  directed  to  John  Flatcher, 


(!)  4  Com.  B.  115;  6.  c.  16  Law  J.  Rep.  (n.s.) 
C.P.  185. 
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No.  5»  Sherborne  Street,  and  posted  in 
London,  would  not  be  likely  to  reach  him. 

Keating^  for  the  re8pondent.~-The  case 
of  WooUett  V.  Dav%9  is  not  in  point.  That 
decision  amounts  to  this:  the  description 
in  a  notice  of  a  place  of  abode  of  an  objector 
insufficient  in  itself,  and  so  found  by  the 
revising  barrister,  cannot  have  its  defici- 
encies supplied  by  reference  to  another 
document.  The  sufficiency  of  the  statement 
of  the  place  of  abode  must  vary  according 
to  the  circumstancea  of  each  particular  place ; 
and  the  way  in  which  that  case  was  reserved 
for  the  opinion  of  this  Court  shews  that 
the  revising  barrister  thought  the  descrip- 
tion in  the  notice  per  ae  insufficient:—"  The 
question  for  the  Court  of  Common  Pleas 
was,  whether  coupling  together  the  notice 
of  objection  and  list  of  voters  for  the  parish 
of  St.  Woollos,  it  did  not  sufficiently  ap- 
pear that  the  place  called  The  Oaks  was 
the  place  of  abode  of  the  objector,  and  that 
it  was  situate  in  the  parish  of  St.  Woollos;" 
and  it  is  there  said  in  the  judgment,  by 
Wilde,  C.J.,  "  It  was  held,  by  the  barrister, 
that  the  notice,  admitted  to  be  insufficient 
in  itself,  might  be  made  valid  by  being 
coupled  with  the  register,  &c.,  and  we  think 
that  this  decision  is  wrong."  The  barrister 
here  has  found  the  &ct  which  was  the 
foundatioii  of  that  judgment  in  a  different 
way :  the  notice  here  is  sufficient  in  itself^ 
and  therefore  his  decision  is  correct;  and 
WooUett  V.  Davis  is  an  authority  in  &vour 
of  the  respondent. 

[Maul£,  J.— a  good  deal  of  the  case 
sent  to  us  may  be  struck  out :  the  mere 
negation  of  no  other  street  of  the  same 
name,  the  existence  of  a  register,  &c.,  and 
it  then  comes  to  this:— Is  the  description 
of  the  objector  taken  by  itself  sufficient? 
or,  rather,  is  it  necessarily  insufficient?  The 
statement  of  the  immaterial  facts  leads  us 
to  fancy  that,  but  for  their  existence,  the 
banister  might  not  perhaps  have  found  as 
he  has  done ;  but  those  facts  should  not  have 
influenced  his  judgment.] 

It  has  never  been  decided,  as  a  matter 
of  law,  that  it  is  necessary  to  give  the  name 
of  the  parish,  in  describing  the  place  of  the 
objector's  abode,  in  a  notice  of  objection : 
it  is  rather  a  question  of  fact  to  be  decided 
in  each  case  by  the  revising  barrister.  Thus 
King  Street^  with  nothing  more,  in  a  London 
notice,  would  probably  be  held  an  insuffi- 


cient—i^tii^  Street^  with  nothing  more  m  a 
Huntingdon  notice,  a  sufficient  description 
of  an  objector's  place  of  residence.  The 
Court  will  not  lay  down  an  inflexible  raie 
of  what  is  necessary  to  be  stated  in  each 
case.  In  Knowles  v.  Brooking  (2),  the 
Court  decided,  that  in  a  notice  of  objection 
it  was  sufficient  to  state  the  objector's  pre- 
sent place  of  abode,  because  the  word  **of^" 
in  form  No.  11  (signed)  A.  B,  <*o/"  was 
intended  to  give  all  necessary  information 
to  the  person  objected  to.  As  then  the 
place  of  abode  is  not  matter  of  description, 
but  matter  of  information,  it  is  necessarily 
a  question  of  fact.  In  this  case  the  barrister 
has  given  his  decision;  and  by  the  65th 
section  of  6  &  7  Vict.  c.  18.  it  cannot  he 
impeached. 

[Maule,  J.— This  is  a  consolidated  ap« 
peaj.  If  the  decision  went  upon  tbatground, 
the  revising  barrister  ought  to  have  inquired 
into  the  means  of  knowledge  of  each  party 
objected  to.] 

He  has  found,  as  a  flict,  that  the  infor- 
mation given  in  the  notice  was  sufficient 
for  everybody,  that,  according  to  the  101  st 
section,  '^  the  person  is  denominated  in  the 
notice  so  as  to  be  eommoiify  understood*" 

[Williams,  J.^That  section  would  not 
au^oiize  omissions,  but  admits  the  use  of 
equivalents,  as  St.  Kitts  for  St.  Christo- 
pher.] 

The  judgment  of  Tmdal,  C.  J.,  in  Gad^ 
V.  fVarhurUm  (8),  shews  that  a  place  of 
abode  is  not  necessarily  to  be  described  as 
in  a  parish,  and  that  if  diere  be  any  incon- 
venience to  the  party  objected  to,  in  conse- 
quence of  a  want  of  particularity  in  the 
notice,  such  inconvenience  should  lutve  been 
proved. 

BgleSt  Sery.t  in  reply.— The  suffideocy 
of  this  notice  is  a  question  of  law,  and  not 
a  question  of  &ct;  it  was  so  left  by  the 
barrister,  and  so  decided  by  this  Court 
in  Gadsby  v.  WarburUm  and  WooUett  v. 
Davis,  At  any  rate  it  is  a  question  of  lav 
to  some  extent,  as  appears  from  Walter  v. 
Haynes  (4),  where  L<Nrd  Tenterden  decided 
that  the  sufficiency  of  the  direction  on  a 
letter  was  matter  of  law. 

(2)  2  Com.  B.  226 ;  a.  c.  15  Law  J.  Rep.  (kjl) 
C.P.  197. 

(3)  7  Man.  &  Gr.  11 ;  s.  e.  14  Law  J.  Rep.  (k.s.} 
C  P.  41. 

(4)  Ry.  &  Moo.  149. 
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[WiLDB,  C.J.— I  understand  that  case  as 
adeciaioo  on  a  matter  of  fact.  The  Judge 
decided,  the  direction  on  this  letter  **.Mr. 
Haynes,  Bristol/'  is  so  general,  that  it  fur- 
nishes no  evidence  of  the  hud  that  the  notice 
of  dishonour  of  a  bill  contained  in  the  letter 
has  ever  reached  Mr.  Haynes.] 

It  cannot  be  collected  from  this  case 
what  the  banister  would  have  found  upon 
die  notice  itself;  he  finds  many  facts,  and 
coupling  them  together  with  the  notice  de- 
cide that  the  notice  is  sufficient.  In  Wool* 
Uu  T.  Dawis  the  Court  rejected  the  register 
vhich  had  been,  as  it  were,  annexed  to  the 
Dodce  to  establish  its  validity ;  and  the 
Court  will  reject  the  firsts  which  have  here 
heen  used  lor  its  support.  The  decision 
of  the  barrister  was  reversed  in  that  case, 
and  it  must  be  also  reversed  in  this. 

[WiLUAMS,  J.— -The  statement  here  may 
fairly  mean,  I  thought  the  notice  sufficient, 
but  should  not  have  done  so  had  it  been 
fbewn  there  was  another  Sherborne  Street.] 

WiLDE,  C.J.— It  is  required  by  the  17th 
section  of  the  6  &  7  Vict.  c.  18.  that  an 
objector  must  adopt  the  form  of  notice  of 
objection  No.  1 1  in  Schedule  (B)  to  that 
aet,  which  form  requires  the  objector's  sig- 
nature to  be  given,  and  also  a  statement  of 
his  place  of  abode.     The  first  question  is, 
does  that  statement  involve  a  matter  of  &ct 
or  a  matter  of  law  ?     It  appears  to  me  to 
involve  both.     When  the  stated  place  of 
abode  names  a  particular  locality,  and  the 
statement  is  so  vague  that  by  means  of  it 
sQcb  locality  could  not  be  found,  the  ques- 
tion as  to  the  sufficiency  or  insufficiency  of 
sQch  statement  would  then  be  matter  of  hiw. 
Suppose  an  objector  in  London  were  to 
describe  himself  of  King  Street  simply,  that 
would  be  a  description  of  his  place  of  abode 
from  its  extreme  generality  so  manifestly 
insufficient,  that  a  decision  upon  it  might 
be  reviewed  by  this  Court  as  a  matter  of 
lav.     But  if  the  description  were  so  par- 
ticular and  defined  as  to  be  as  generally 
ooderstood    as   the   one    supposed  would 
be  likely   to  be  misunderstood,  then   the 
question  would  be  for  the  barrister ;   and 
bis  decision  upon  it  could  not  be  inquired 
into  by  this  Court,  because  his  decision 
would  in   such  case  be  pronounced  on  a 
matter  of  fact.     In  Woolleii  v.  Davis  the 
Court  held   the  decision  of  the  barrister 


wrong,  because  he  had  coupled  two  things 
together  (the  register  and  the  notice),  which 
as  a  matter  of  law  ought  not  to  have  been 
coupled  together,  and  without  such  junction 
the  notice  of  objection  was  insufficient;  the 
revising  barrister  found  it  was  insufficient, 
we  adopted  his  opinion,  and  therefore  re- 
versed his  decision.  In  Gadsby  v.  fVar^ 
burton  the  barrister  thought  that  the  descrip- 
tion of  the  place  of  abode  of  the  objector, 
''  Poplar  Grove,  Didsbury,"  was  sufficient 
in  fact,  but  that  something  ought  to  have 
been  added  to  the  description  as  matter  of 
law,  such  as  "  near  Manchester"  or  "  Lan- 
cashire," and  therefore  he  decided  against  the 
validity  of  the  notice :  the  Court,  however, 
thought  that  it  was  not  necessary  as  matter 
of  law  to  add  anything  to  the  description, 
and  so  reversed  his  decision ;  but  there 
was  no  suggestion  in  that  case  that  the 
notice  was  insufficient,  as  the  barrister  had 
decided  it  to  be  in  fVoollett  v.  Davis^  and 
this  shews  the  perfect  agreement  of  those 
two  cases.  In  tiiis  case  the  objector  states 
his  place  of  abode  to  be  No.  5,  Sherborne 
Street.  The  question  is,  where  is  Sherborne 
Street  ?  What  am  I,  the  voter  objected  to, 
to  understand  by  Sherborne  Street  ?  Why, 
what  are  the  parlies  inquiring  or  correspond- 
ing about  ?  The  subject  is  a  vote  for  the 
borough  of  Cheltenham,  the  person  addressed 
resides  at  Cheltenham,  he  is  a  voter  of 
Cheltenham,  and  the  notice  being  applica- 
ble to  a  vote  for  the  borough  of  Cheltenham, 
can  anybody  doubt  that  No.  5,  Sherborne 
Street  means  in  the  borough  of  Cheltenham  t 
Then,  taking  this  notice  as  applicable  to  the 
borough  of  Cheltenham,  is  it  not  a  reason- 
able and  sufficient  description  of  a  person's 
residence,  when  you  are  referring  to  such  a 
place  as  Cheltenham  to  say,  he  lives  at 
No.  5,  Sherborne  Street  ?  I  think  the  de- 
scription was  primdfaeie  sufficient.  The 
barrister-  has  decided  as  a  matter  of  fact  that 
it  was  sufficient,  and  his  decision  must  be 
affirmed. 

CoLTMAN,  J.— I  am  disposed  to  think 
that  this  notice  was  sufficient  to  give  the 
information  to  the  voter  objected  to  which 
the  act  of  parliament  requires.  It  may  be 
doubtftil  whether  such  a  notice  would  be 
sufficient  to  give  information  to  all  persons. 
But  we  should,  I  think,  take  into  our  con- 
sideration, when  we  look  at  this  notice,  that 
it  relates  to  the  register  of  voters  for  a 
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borough  on  which  the  name  of  the  voter 
was,  diat  is,  the  borough  of  Cheltenham ; 
and  though  it  is  not  necessary  that  the 
objector  must  reside  in  Cheltenham,  still 
when  parties  are  talking  and  referring  to 
the  borough  of  Cheltenham,  the  mention  of 
the  name  of  Sherborne  Street  must  and 
would  naturally  be  taken  with  reference  to, 
and  in  connexion  with,  that  borough,  and 
the  description  therefore  means  Sherborne 
Street,  Cheltenham.  The  statement  of  the 
place  of  abode  must  be  the  true  statement ; 
and  when  it  is  contended  by  the  appellant, 
that  on  this  notice  the  objector  might  say,  I 
meant  Sherborne  Street,  York,  the  answer 
is,  that  then  the  notice  is  bad,  because  the 
statement  in  it  of  your  place  of  abode  is 
untrue ;  "  Sherborne  Street"  in  this  notice, 
means  Sherborne  Street,  Cheltenham,  and 
cannot  mean  anywhere  else.  As  a  matter 
of  fact  the  barrister  has  found  the  descrip- 
tion to  be  sufficiently  particular ;  the  facts 
stated  in  the  first  part  of  the  case  do  not 
necessarily  qualify  his  opinion,  nor  does  he 
state  that  those  facts  were  the  foundation  of 
his  opinion.  It  is  not  necessary  for  the 
barrister  to  giye  his  reasons,  but  if  we  saw 
enough  on  the  face  of  the  document  to  shew 
that  the  statement  was  not  reasonably  suf- 
ficient, we  should  say  as  a  matter  of  law 
that  his  decision  was  wrong. 

Maulb,  J.-— I  am  of  the  same  opinion. 
I  doubted  at  first  whether  the  barrister  had 
not  founded  his  opinion  of  the  sufficiency 
of  the  notice  upon  the  facts  stated  in  the 
case;  but,  on  consideration,  I  am  satisfied 
that  he  did  not  do  so.  It  is  to  be  observed, 
that  the  notice  is  directed — 
'*To  Mr.  Charles  Sheldon,  No.  1,  Olney 

Place. 

"  Take  notice,  that  I  object  to  your  name 
being  retained  on  the  list  of  voters  for  the 
borough  of  Cheltenham. 

(Signed)  '*  John  Flatcher, 

No.  5,  Sherborne  Street,  on  the  register 

of  voters  for  the  parish  of  Cheltenham." 

The  notice  then  is  from  a  Cheltenham  man 
to  a  Cheltenham  man,  and  the  subject  before 
and  between  them  is  a  vote  for  Cheltenham. 
There  is  no  fuller  description  of  Olney  Place 
than  there  is  of  Sherborne  Street.  Does  Mr. 
Charles  Sheldon  know,  upon  receiving  this 
notice,  where  Olney  Place  is  ?  if  so,  why 
should  he  not  know  where  Sherborne  Street 
is  ?     Does  he  suppose,  or  could  any  person 


suppose,  that  Olney  Place  and  Sherborne 
Street,  mentioned  in  this  notice,  are  in  York 
or  in  Gloucester?  No  person  out  of  a 
court  of  justice  could  doubt  (reference 
being  had  to  the  matter  of  inquiry,)  that 
these  places  are  both  in  Cheltenham ;  and 
I  do  not  think  that  because  we  are  in  a 
court  of  justice  such  a  doubt  should  be  en- 
tertained. Then,  as  upon  the  proper  con- 
struction of  this  notice,  a  sufficient  descrip- 
tion of  the  place  of  abode  has  been  given  in 
point  of  law,  and  as  the  baniiter  hss  de- 
cided that  the  description  for  all  practical 
purposes  is  sufficient  in  point  of  fact,  bis 
decision  must  be  affirmed. 

Williams,  J.— Upon  the  face  of  this  do- 
cument. No.  5,  "  Sherborne  Street,"  must 
mean  Sherborne  Street,  Cheltenham :  tbat 
is  sufficient  in  point  of  law.  The  question  of 
particularity  was  for  the  banister,  and  be 
has  decided  that  it  was  sufficient. 

Decision  afirmed. 
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Railway — Action  for  Return  of  Deposit 
—Committee  of  Management^-Misrefrt- 
sentation  hy  Subscription  Deed, 

In  an  action  for  money  had  and  reeeivei 
brought  by  a  depositor  againsi  one  of  the 
committee  of  management  of  a  projected  rot/- 
way  company t  it  appeared  from  <Ae  pr(h 
spectus  that  the  capital  was  to  have  been 
3,000,0002.,  Ill  120,000  shares^  deposU 
II.  7s.  6d.  per  share.  The  plaintif  re- 
quested  an  allotment  of  sixty  shares^  steting 
*'  /  undertake  to  accept  the  same^  subject  to 
the  regulations  of  the  company^  and  to  sip 
the  legal  documents^  and  to  pay^  when  re- 
quired^ the  deposit.**  To  this  the  foUotsia^ 
answer  (in  substance)  was  sent :  '*  Not 
transferable.  The  L.  and  E.  R,  Compenif, 
capital  3,000,000^.,  in  120,000  shares  of 
252.  each^  ^c. — Sir^ — The  committee  have, 
at  your  request^  aUotted  you  sixty  sharea, 
upon  condition  that  the  deposit  be  paid  on 
or  before  the  ISth  of  October ^  in  def nnU 
of  which  such  allotment  will  be  forfeited.'' 
Before  the  day  so  appointed  for  the  payment 

•  The  report  of  this  case  baa  been  onaroidtbly 
delayed. 
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of  the  deposit^  the  committee  of  management 
issued  an  advertisement^  stating  that  they 
bad  completed  the  allotment  of  shares, 
afid  apologizing  to  disappointed  applicants. 
There  was  evidence  that  the  plaintiff  saw 
this  advertisement ;  within  a  dag  or  two  he 
faid  his  deposit^  and  he  afterwards  executed 
the  sshseription  deed^  which  gave  authoritg 
t»  the  committee  to  pay  expenses  out  of  the 
xm  subscribed.  The  committee  allotted  onlg 
58.000  shares^  though  they  had  had  the 
tpfortunitg  of  aUotting  the  whole  120,000. 
The  deposits  had  been  expendedf  and  there 
vfre  no  funds  to  make  the  deposit  required 
hy  the  House  of  Commons.  The  plaintiffs 
viik  a  knowledge  of  the  last  two  circum^ 
simees^  attended  a  meeting  which  was  called 
of  the  shareholders,  and  moved  that  the 
depQiits  should  be  retumedf  but  was  out' 
toted,  Afterwards  the  scheme  was  aban^ 
doned : — Held,  first,  thai  the  application 
far  and  the  allotment  of  the  shares  did  not,  at 
the  time  when  the  plaintiff  paid  the  deposit, 
contUtute  a  coniract  binding  upon  the  plain- 
tif  to  take  and  pay  for  shares  in  a  concern 
touisiing  of  58,000  shares  only. 

Secondly,  that  the  application  being  un- 
''onditiofuU,  aud  the  form  of  the  allotment 
»i9ditumal,  the  contract  was  not,  upon  that 
dceount,  binding  upon  the  plaintiff. 

Thirdly,  that  the  jury  were  warranted  in 
saving  thai  the  advertisement,  stating  that 
ibe  committee  had  completed  the  allotment 
of  shaies,  was  a  fraudulent  misrepresenta" 
iion,  and  a  material  inducement  to  the  plains 
^ifto  pay  his  money ;  and  that  the  plaintiff' 
vs$  therefore  entitled  to  recover  it  back  in 
n  action  for  money  had  and  received, 

Fonrthly^  that  the  payment  of  the  deposit 
hanttg  been  obtained  from,  the  plaintiff  by 
'"^wrepreseuidiion,  the  deed  executed  by  him 
vnder  tke  same  belief  formed  no  answer  to 
theaetmtL 

F^fthhff  ^^  '^^  plaintiff's  subsequent 
attendance  at  the  meeting  did  not  preclude 
ins  from  bringing  the  action, 

Anumpat  for  money  had  and  received  by 
tbe  defendant  for  the  use  of  the  plaintiff, 
Aod  upon  an  account  stated. 

Plea — Non  assnmpsit. 

The  caosB  was  tried,  before  Erie,  J.  and 
a  special  jury,  at  the  sittings  in  Middlesex, 
after  last  Trinity  term,  when  it  appeared 
that  the  action  was  brought  to  recover  a 


sum  of  money  paid  by  the  plaintiff  to  the 
directors  of  the  Direct  London  and  Exeter 
Railway  Company,  as  the  deposit  upon 
sixty  shares  allotted  to  him  in  that  concern. 
The  defendant  was  one  of  the  directors  of 
the  company.  On  the  24th  of  May  1845, 
the  company  was  formed  and  provisionally 
registered,  and  the  following  prospectus  (so 
&r  as  it  is  material)  was  issued :  **  Direct 
London  and  Exeter  Railway  Company 
(with  extensions  to  Falmouth  and  Pen- 
zance). Capital,  3,000,000/.,  in  120,000 
shares  of  25/.  each.  Deposit,  \L  Is,  6<2. 
per  share  (a  further  deposit  of  1/.  5f.  per 
share  to  be  paid  after  tbe  bill  has  passed 
the.  House  of  Commons),  with  power  to 
raise  1,000,000/.  more,  if  necessary  (pro- 
visionally registered  pursuant  to  7  &  8  Vict 
c.  110).''  Then  followed  the  list  of  the 
provisional  committee,  and  a  list  of  the  com- 
mittee of  management  (in  both  of  which 
the  defendant's  name  appeared).  The  pro- 
spectus then  set  forth  the  various  advantages 
of  the  line,  and  then  stated  :  "  The  entire 
line  has  been  partially  surveyed.  The 
plans,  sections,  and  books  of  reference  will 
be  ready  within  the  time  prescribed  by  the 
Standing  Orders  of  Parliament,  and  appli- 
cation will  be  made  for  a  bill  to  incorporate 
the  company  early  in  the  next  session.  In 
case  Parliament  should  not  sanction  the 
present  undertaking,  which  every  active 
means  will  be  taken  to  secure,  the  money 
deposited,  deducting  the  necessary  ex- 
penses attending  the  project,  will  be  re- 
turned to  the  shareholders.  The  deposit 
of  1/.  Is,  6d,  will  be  sufficient  to  comply 
with  the  Standing  Orders  of  the  House  of 
Commons,  and  after  the  bill  has  passed  the 
Commons  a  further  deposit  of  1/.  5f.  will 
be  made  in  order  to  comply  with  the  regu- 
lations of  the  House  of  Lords.  The  com- 
mittee are  unwilling  to  require  the  whole 
deposit  earlier  than  is  absolutely  necessary. 
Prospectuses  and  plans  of  the  line,  with 
forms  of  application  for  shares  may  be 
had  at  the  offices  of  the  company." 

The  form  of  application  for  shares,  as  set 
out  at  the  foot  of  the  prospectus,  was  as 
follows : — 

*'  To  the  provisional  committee  of  manage- 
ment of  the  Direct  London  and  Exeter 
Railway  Company. 

*' Gentlemen, — I  request  you  will  allot 
me  shares  of  25/.  each  in  the  above 
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railway;  and  I  undertake  to  accept  the 
same,  or  such  less  number  as  you  may 
appropriate  to  me,  subject  to  the  regu* 
lations  of  the  company,  and  also  to  pay 
the  necessary  deposit  of  li.  7t.  64.  per 
share,  and  to  sign  the  parliamentary  con- 
tract and  subscribers'  agreement  when 
required." 

On  the  25th  of  September  the  plaintiff 
sent  a  written  application  for  thirty  shares 
in  the  company,  signed  and  in  the  form 
prescribed,  substituting  only  the  words 
''necessary  legal  documents"  for  "parlia- 
mentary contract  and  subscribers'  agree- 
ment," and  gave  as  his  referee  the  name 
R.  This  paper  was  produced,  and  there 
appeared  written  upon  it  "  Perfectly  good 
for  thirty  shares.  R."  The  plaintiff 
afterwards,  and  before  the  scrip  was  is- 
sued, applied  to  increase  the  number  to 
sixty  shares.  To  these  applications,  the 
following  answer  was  sent  to  the  plaintiff, 
signed  by  the  secretary,  on  the  13th  of 
October : — 

"  Not  transferable.  The  Direct  London 
and  Exeter  Railway  Company^  with  exten- 
sions to  Falmouth  and  Penzance,  provision- 
ally registered.  Capital  3,000,000^.,  in 
120,000  shares  of  251.  each,  deposit  1/.  7f. 
6d»  per  share.     Number  of  shares  sixty. 

*'  Sir, — ^The  committee  have,  at  your  re- 
questy  allotted  to  you  sixty  shares  of  25/. 
each  in  this  undertaking,  on  condition  that 
the  deposit  of  \L  7f.  6d,  per  share  thereon 
be  paid  on  or  before  the  18th  of  October 
instant,  in  defiiult  of  which  this  allotment 
will  be  forfeited,  and  the  shares  disposed  of 
to  other  applicants.  The  bankers  will  give 
a  receipt  in  exchange  for  this  letter,  which 
must  be  left  with  them.  I  beg  also  to  in- 
form you  that  the  scrip  for  shares  will  be 
delivered  to  you  in  exchange  for  the  bank- 
ers' receipt,  on  your  executing  the  parlia- 
mentary contract  and  subscribers'  agree- 
ment, of  which  due  notice  will  be  given. 
Be  pleased  to  observe  that  the  bankers* 
receipt  must  be  produced  when  you  attend 
to  execute  the  deed." 

The  following  advertisements  were  in- 
serted in  the  Times  newspaper  of  the  1 5th 
and  17th  of  October,  respectively : — 

'*  The  Direct  London  and  Exeter  Railway. 
— The  managing  committee  of  management 
of  this  company  hereby  give  notice  that  the 
allotment  of  shares  is  completed,  and  that 


the  letters  will  be  issued  to  the  public,  if 

possible,  this  day. 

''  £.  S.  Blundell,  Hon.  Sec. 
<*  October  18,  1845." 

"  The  Direct  London  and  Exeter  Railway. 
—The  committee  of  management  are  happy 
to  announce  that  the  surveys  are  being  car- 
ried on  with  the  utmost  activity,  under  the 
superintendence  of  Mr.  Braithwaite  and  his 
assistant  engineer,  and  that  they  have  no 
doubt  of  being  able  to  comply  with  the 
Standing  Orders  even  before  the  time  fixed 
by  parliament.  The  second  deposit  of  52. 
percent.,  in  addition  to  the  \L  5f.  per  share, 
required  by  the  House  of  Commons,  need 
not  be  called  for  under  the  Standing  Orders 
of  the  House  of  Lords,  until  the  Ml  shall 
have  passed  the  House  of  Commons. 
"  By  order  of  the  committee, 

"  £.  S.  Blundell,  Hon.  Sec. 
"  6.  Great  Winchester  Street,  Oct  18, 184^." 

'*  Times,  17th  October  1845. 

'*  The  direct  London  and  Exeter  Railway, 
(with  extensions  to  Falmooth  and  Pea- 
zance).-^The  committee  of  management 
hereby  give  notice,  that  they  have  com- 
pleted the  allotment  of  shares,  and  that  the 
usual  letters  are  this  day  issued.  In  the 
arduous  duty  of  deciding  on  claims  unpre- 
cedented, it  is  believed,  in  their  number 
and  respectability,  the  committee  have  been 
obliged  to  give  a  preference  to  applicants 
locally  interested,  or  likely  to  bring  to  besr 
for  the  company  a  large  share  of  legitimate 
influence.  The  numerona  persons  with 
'Undoubted  claims  on  the  score  of  wealth 
and  social  standing,  whose  applications  have 
either  been  passed  over  or  cut  down,  are 
requested  to  accept  this  reason  as  the  com- 
mittee's apology.  The  committee  desire  to 
add,  that  while  attestations  of  public  sup- 
port are  daily  reaching  them  firtna  |j^  most 
influential  quarters,  the  engineenig  pre- 
parations, under  Mr.  Braithwaite,  are  so  &i 
advanced  that  the  project  cannot  fail  to  be 
placed  before  parliament  in  a  manner  the 
most  satis&ctory  to  the  shareholders. 

'<  J.  S.  Blundell,  Hon.  Sec." 

The  plaintiff  did  not  pay  ^e  deposit  upon 
his  allotment  of  shares  until  the  21st  of 
October,  four  days  after  the  date  of  the  Ust 
advertisement,  and  there  was  some  evidence 
to  shew  that  he  had  previously  seen  the 
advertisement.  Only  58,000  of  the  120,000 
shares  were  ever  allotted.     Upon  the  4  th 
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of  November  the  plaintiff  executed  the  rail- 
way deed.  It  was  in  the  usual  form,  and 
contained  a  clause  empowering  the  commit- 
tee to  pay  the  expenses  which  had  been  or 
might  be  incurred,  out  of  the  deposits.  The 
company  were  not  in  a  condition  to  go  be- 
fore parliament ;  the  paid-up  capital  was 
not  saffident,  and  the  regular  notices  had 
not  been  given. 

Upon  the  15th  of  December  a  meeting 
was  held  of  the  shareholders,  and  the  plain-v 
tiff  then  first  learned  that  only  58,000 
shares  had  been  allotted.  Resolutions  of 
confidence,  &c.  in  the  directors  and  in  the, 
IHtject  were  put  at  the  meeting,  and  the 
planitiff  proposed,  as  an  amendment,  that 
the  deposits  be  returned :  the  chairman, 
however,  did  not  put  the  amendment,  and 
the  original  resolutions  were  carried,  the 
pkdntiff  voting  against  them .  Shortly  afler- 
wazds  the  project  was  entirely  abandoned, 
bat  no  part  of  the  deposits  was  returned, 
the  money  having  been  expended  in  the 
survevs  and  other  matters. 

At  the  trial  the  Judge  left  it  to  the  jury 
to  say  whether  there  had  been  a  fraudulent 
niisrepresentation;  and  whether,  if  so,  it  was 
material  to  induce  the  plaintiff  to  pay  the 
deposit.  He  also  asked  them  whether  the 
deed  was  executed  by  the  plaintiff  under 
the  same  belief  he  was  under  when  he  paid 
the  deposit,  and  whether  the  consideration 
had  foiled.  The  jury  having  answered  these 
questions  in  the  a£Srmative,  the  Judge 
ordered  a  verdict  to  be  entered  for  the 
plaintiff,  without  stating  whether  the  appli- 
cation for  the  shares  and  the  allotment  con- 
stitnted  a  binding  contract  or  not. 

A  rule  nin  having  been  obtained  in 
Michaelmas  term  for  a  nonsuit  or  a  new 
trial— 

JTnow/et  and  /.  Brown  now  shewed  cause. 
—The  plaintiff  is  entitled  to  keep  his  verdict. 
Fint,  die  money  in  question  was  paid  in 
consequence  of  a  fraudulent  misrepresen- 
tation, DBtrue  Xx>  the  knowledge  of  the  de- 
fendant ;  and,  if  so,  it  may  be  recovered  back 
in  an  action  for  money  had  and  received — 
Poper.  Wrajf{l),  There  is  no  doubt  of 
a  folse  statement  having  been  made  by  the 
directors,'becafU8e  the  advertisement,  inserted 
in  the  newspapers  by  them,  contained  the 
statement  that  they  had  completed  the  allot- 
ment of  the  shares.  It  will  be  argued  that 
(1)  4  Mee.  &  Well.  451. 

Nkw  SamiEs,  XVIL^CP. 


the  advertisement  was  only  directed  to  dis- 
appointed allottees;  but  that  argument  is 
disproved  by  the  concluding  part  of  the  ad- 
vertisement, which  shews  it  to  have  been 
directed  to  the  shareholders  also.   Even  if  it 
was  not  issued  with  the  object  of  inducing 
shareholders  to  pay  the  deposits,  if  it  was 
calculated  to  have  that  effect  it  constitutes 
fraud  in  law— Po2Ai7/ v.  WaUer{2);  here 
the  jury  have  found  that  it  was  a  misre- 
presentation.    It  will  be  argued  that  the 
plaintiff  was  bound  by  his  contract  to  pay 
the  deposit  before  the  fraudulent  advertise- 
ment in  question  was  issued.     The  answer 
is,  there  never  was  any  such  contract.    The 
plaintiff  made  a  proposal,  asking  for  shares 
"in  the  above  railway,"  Le,  shares  in  a 
railway  in   which  the  whole  number  of 
shares  would  be  allotted.     The  answer  to 
that  proposal,  which   was  the  allotment, 
contained  the  new  term,  the  deposit  "  to  be 
paid  on  or  before  the  18th  of  October  in- 
stant."    The  allotment  was,  therefore,  con- 
ditional— Greavesr.  Ashlings),  MartindaU 
V.  Smith  (4).     The  condition  also  was  not 
complied  with,  because  the  payment  was 
not  made  by  the  plaintiff  until  the  21st  of 
October.     There  was  no  contract,  therefore, 
until  that  date ;  and,  before  that  date,  the 
fraudulent  advertisement  had  been  issued. 
To  constitute  a  binding  contract  there  ought 
to  have  been  a  simple  acceptance  of  the 
proposal,  without  the  introduction  of  any 
new  term — HoUandr.  Eyre  {5),  RouUedge 
V.  Grant  {&)t  Smith  v.  /S'ttrman  (7),  Sugden 
(m  Vendors  and  Purchasers,  "p,  116.  Again, 
the    letter  of  allotment  is  headed,   ''not 
transferable;'*  but  the  act  of  parliament 
does   not  make  them  not  transferable-^ 
Young  v.  Smith{S\  Lawton  v.  Hickman{9) ; 
and  it  has  been  the  practice  to  sell  letters 
of  allotment  before  the  scrip  was  issued — 
Mitchell  V.  NewhaU  (10).     But  for  those 
words,  therefore,  the  plaintiff  might  have 

(2)  8  B.&  Ad.  114;  s.  c  1  Law  J.  Rep.  (if.s.) 
K.B.  92. 

(3)  8  Campb.  426. 

(4)  1  Q.B.  Hep.  389 ;  a.  o.  10  Uw  J.  Rep.  (if.8.) 
Q.B.  155. 

(5)  2  Sim.  &  Stn.  194. 

(6)  4  Bing.  653 ;  a.  c.  6  Law  J.  Rep.  C.P.  166. 

(7)  9  B.  &  C.  561 ;  a.  o.  7  Law  J.  Rep.  K.B.  296. 

(8)  15  Mee.  &  Wela.  121 ;  a.  o.  15  Law  J.  Rep. 
(N.a.)  Exch.  81. 

(9)  16  Law  J.  Rep.  (n.s.)  Q.B.  20. 

(10)  15  Mee.  &  Wela.  308 ;  a.  c.  15  Law  J.  Rep. 
(n.8.)  Ezoh.  292. 
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sold  bit  prospective  right  to  the  sharea— 
HMlewhiie  v.  M* Marine (^W)^  Mortimer 
V.  M*  Callan  (12).     Even  if  a  valid  contract 
had  been  entered  into  by  the  plaintiff  to  take 
the  shares,  no  action  could  have  been  main- 
tained against  him  for  breach  of  the  con- 
tract, because  the  plaintiff's  answer  would 
have  been,  **you  do  not  give  me  what  I 
contracted  for."    He  was  not  bound  to  enter 
into  a  concern  with  smaller  capital  and 
fewer  shares.  All  the  shares  must  first  have 
been  allotted— Fo£  y,  C/i/toii(13),  Piich^ 
ford  V.  Z)am(l4).     It  will  be  said  that 
the  defendant  waived  his  right  to  repudiate 
the  shares  by  attending  the  meeting  of  the 
15th  of  December.     [The  Court  intimated 
that  it  was  not  necessary  to  argue  this  point.] 
Then  with  respect  to  the  execution  of  the 
deed,  the  jury  have  found  that  the  plaintiff 
executed  the  deed  under  the  same  belief  as 
when  he  paid  the  money.     This  puts  an 
end  to  any  question  which  might  arise  with 
respept  to  the  deed.     The  deed  is  only  ap- 
plicable to  the  event  of  the  company  being 
duly  formed.     Nothing  had  occurred  at  the 
time  of  the  execution  of  the  deed  to  shew 
the  plaintiff  that  fewer  shares  had  been  dis- 
posed of.     The  deed  is  distinct  from  the 
prospectus,  and  not  in  pursuance  of  it: 
it  is  part  of  the  fraud  that  it  varies  from 
the  prospectus;   and  it  was  executed  by 
the  plaintiff  under  the  misrepresentation. 
The  general  rule,  as  laid  down  in  Nock* 
elh  V.  Cro»hy{l5)  and  Waktab  v.  Spot* 
tiiwoo4e{l^)  is,  that  when   parties    pay 
money  in  respect  of  a  scheme  which  turns 
out  entirely  abortive,  the  expense  of  it 
ought  to  fall  upon  the  projectors.     The  de- 
fendant, also,  cannot  take  advantage  of  the 
deed,  under  the  plea  of  non  assumpsit— ^see 
Filmeryr.  Burnb^{\7>) 

Sir  F.  KeUy,  Channell,  Serj.,  and  Fitz* 
herberi,  in  support  of  the  rule. — When  the 
plaintiff  has  requested  to  have  an  allotment 
of  shares,  and  has  undertaken  to  accept  an 
allotment  which  is  to  be  subject  to  the  regu- 

(il)  5  Mee.  &  Wels.  462;  s.  c.  8  Uw  J.  Rep. 
(v.8.)  £zch.  271. 
(12)  6rbi(i.58:  s.c.9LawJ.Rep.(N.s.)£zch.73. 
(IS)  6  Bing.  776 ;  •.  o.  9  Law  J.  Rep.  C.P.  257. 

(14)  5  Mee.  U  Wels.  2;  ■.<).  8  Law  J.  Rep. 
(jr.s.)  £zob.  167. 

(15)  8  B.  &C.814. 

(16)  15  Mee.  &  Wels.  501;  s.  c.  15  Uw  J.  Rep. 
(n.r.)  Gzch.  193. 

(17)  2  Man.  dc  Gr.  529. 


lations  of  the  company,  the  only  reasonable 
construction  is,  that  the  allotment  ii  to  be 
subject  to  such  conditions  and  stipulations 
concerning  the  shares  as  the  company  may 
reasonably  think  proper  to  impose.    The 
allotment  is  notiff^  by  a  letter,  which  says 
that  scrip  will  be  delivered  upon  executing 
the  parliamentary  contract;  and  the  plain- 
tiff's letter  in  answer  completes  the  contract, 
and  makes  it  binding  on  the  defendants.    Jt 
^must  then  be  seen  what  the  plaintiff  has  done 
in  pursuance  of  that  contract.     Part  of  it  is 
that  he  is  to  sign  a  parliamentary  contract; 
and  by  the  deed  executed  by  him  on  the 
4th  of  November  be  contracts  with  new 
parties  as  to  the  deposit.     Thus  the  money 
was  paid  by  the  plaintiff  under  a  contract, 
which  not  only  contained  within  itself  oertun 
terms,  but  under  which  a  deed  was  executed 
by  which  the  committee  is  authorised  to 
incur  various  expenses ;  and  if  the  plaintiff 
is  entitled  to  recover  back  his  deposit,  it  can 
only  be  subject  to  those  expenses  whicb  the 
committee  have  incurred.    As  soon  as  ex- 
penses are  shewn  to  have  been  incurred 
the  onus  is  on  the  plaintiff  of  shewing  that 
there  is  a  surplus  after  paying  all  those  ex- 
penses.    An  account  must  be  taken  of  the 
expenses.     The  2drd  section  of  the  7  &  B 
Vict.  c.  110.  enacts,  that  it  shall  be  lawful 
for  the  promoters  to  receive  such  farther 
sum  above  lOf.  per  cent,  as  may  be  required 
by  the  Standing  Orders  of  eiUier  house  of 
parliament  to  be  deposited  before  the  obtain- 
ing of  an  act  of  parlUmont.    As  the  commit- 
tee have  only  received  5L  per  cent,  to  depo- 
sit in  compliance  with  the  then  Standing 
Orders,  they  must  be  presumed  to  have  kept 
it  in  their  hands  for  that  purpose,  and  the 
time  for  making  the  deposit  never  having 
arrived,  they  are  to  hold  it  according  to  the 
contract  that  has  been  entered  into  between 
the  parties.     It  is  not  a  contract  such  as 
there  was  in  Fox  v.  Ciifton  and  Pitehford 
V.  Dati»»    Those  caaes  are  not  applicable 
to  this  question.     The  liabili^  for  an  act 
which  a  ccHnpany  can  only  perform  when 
formed  is  different  from  the  liability  for  acts 
necessary  for  the  formation  of  it.     Goods 
were  supplied  in  ffbose  caaes  as  to  a  company 
that  had  been  formed*    Th^jrefoTe,  if  the 
case  be  put  upon  the  undertaking  baring 
failed,  the  answer  is,  *'  you  have  made  this 
deposit  upon  a  special  contract ;  you  have 
made  it  upon  an  undertaking  that  you  shall 
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only  have  it  back  after  payment  of  the 
expenset,  and  until  an  account  has  been 
taken  as  to  how  much  they  amount  to,  and 
what  should  be  borne  by  each  person,  you 
eanoot  maintain  an  action  to  recover  it  back." 
A  fraudulent  misrepresentation  (if  there  was 
one)  is  only  collateral  to  the  contract,  and 
will  not  entitle  the  plaintifP  to  rescind  it. 
Then,  as  to  the  effect  of  the  misrepresenta* 
tion,  and  how  hi  the  learned  Judge's  charge 
B  to  be  supported.    The  learned  Judge  lelt 
it  to  the  jury  to  say,  whether,  supposing  the 
representation  to  be  false,  it  was  material  to 
indace  the  plaintiff  to  pay  the  money.     In 
imnzrance  law  if  a  party  make  a  representa- 
tion upon  anything  which  is  material,  or 
suppress  a  fact  which  is  material,  it  avoids 
the  policy ;  but  that  doctrine  is  peculiar  to 
cases  of  insurance,  and  is  not  applicable  to 
general  cases  of  fiilse  representation.     In 
these  the  law  is,  that  the  representation 
most  be  false  and  knowingly  fcdse,  and  the 
party  must  thereby  be  induced  to  pay,  and 
must  pay  the  money,  in  consequence  of  the 
£)l9e  representation.   In  Moens  ▼.  Heyuforth 
(13)  the  law  is  so  laid  down  by  Parke,  B« 
p.  157.     It  is  submitted  that  justice  will 
not  be  done  in  this  case,  unless  the  question 
be  submitted  in  a  less  ambiguous  form  to 
another  jury.    Further,  the  plaintiff  attends 
the  meeting  of  the  5th  of  December,  at  which 
a  foil  and  candid  statement  is  made,  and  he 
ii  then  informed  of  the  untruth  of  the  ad- 
vertisement.    He  ought  then  to  have  said, 
I  hold  myself  bound  as  a  shareholder  no 
longer;  but,  on  the  contrary,  resolutions 
are  come  to  at  that  meeting,  of  which  the 
plaintiff  suffers  himself  to  form  a  part,  im- 
plying that  the  company  still  has  existence. 
Has  the  plaintiff  a  right  to  say,  on  the  5th 
of  December,  I  am  a  shareholder,  and  to 
oppose    the    resolutions   and   propose   an 
amendment  consistently  with  such  right; 
and  to  say  now  I  am  not  a  shareholder,  and 
to  demand  the  return  of  his  deposit  ?     It 
was  a  question  of  fact  also  for  the  jury, 
whether  there  had  not  been  an  acceptance 
of  the  contxact  before  the  1 7th«    The  plain- 
tiff^s  sending  an  answer  amounted  to  an 
acceptance  of  the  contract — Richardson  ▼. 
I>uim{\A\     This    question   was  not  left 
to  the  jury.     Again,  it  should  have  been 

(13)  10  Mee.  &  Web.  147 ;  s.  a  10  Law  J.  Rep. 
.'5.*.)  Exch.  177. 

( H)  2  Q.B.  Rep.  218 ;  8.c.  10  Law  J.  Rep.  (n.b.) 
Q.B.282. 


left  to  the  jury  to  pay,  whether  the  repre- 
sentation was  made  with  a  fraudulent  inten- 
tion or  not — Langridge  v.  Levy  (16).  They 
then  cited  on  the  question  of  the  false  re- 
presentation Shrewsbury  ▼.  Blouni  (16)^ 
Taylor  ▼.  Ashion  (17).  If  the  alleged  false- 
hood was  after  the  contract  was  completed, 
it  does  not  invalidate  the  contract — Sione  v. 
Orvhham{\%),  Mason  v.  Diichhurn{\9)  \ 
and  it  was  not  decided  at  the  trial  by  the 
Judge,  whether  the  contract  was  or  was  not 
completed.  On  the  alleged  misdirection 
they  cited  Foster  v.  Charles  {2Q\  Vernon 
V.  Keys {2\\  Barley  v.  Walford{!22)\  and 
that  ^e  defence,  in  consequence  of  the  deed, 
was  open  to  the  defendant  under  non  as- 
sumpsit, Edwards  v.  Bates  (28). 

Cur,  adv.  trtiil. 

Wilde,  G.J.  now  delivered  the  judgment 
of  the  Court  (24). — This  was  an  action  of 
assumpsit  for  money  had  and  received  to 
Uie  use  of  the  plaintiff.  The  plea  was  non 
assumpsit.  The  action  was  brought  by  the 
plaintiff  against  the  defendant,  as  one  of  the 
committee  of  management  of  a  projected 
railway  company,  to  recover  the  sum  of 
822. 10«.,  paid  by  the  plain ti^  as  a  deposit 
on  sixty  shares  which  had  been  allotted  to 
him  in  that  concern.  The  case  was  tried, 
before  Erie,  J.,  at  Guildhall,  after  last  Tri- 
nity term,  when  it  appeared  in  evidence, 
that  in  the  year  1845,  a  prospectus  was 
issued  in  the  following  form  :— *that  pro- 
spectus purported  to  be  of  a  plan  for  making 
a  railway,  called  the  "  Direct  London  and 
Exeter  Railway,  with  extensions  to  Fal- 
mouth and  Penzance,  capital  3,000,000^, 
in  120,000  shares  of  251.  each,  deposit 
1/.  Is.  6i.  per  share;  a  further  deposit 
of  \L  bs.  per  share  to  be  paid  after  the 
bill  has  paissed  the  House  of  Commons, 
with  power  to  raise  1,000,000/.  more,  if 
necessary."  It  then  proceeds  to  give  the 
names  of  the  provisional  committee,  and  the 

(15)  2  Mee.  &  Wels.  519 ;  a.  c.  6  Law  J.  Rep. 
(M.S.)  Ezeh.  137;  a.  o.  in  error,  4  Mee.  &  Wels.  337. 

(16)  2  Mui.  &  Gr.  475. 

(17)  11  Mee.  &  Well.  401 ;  b.c.  12  Uw  J.  Rep. 
(n.8.)  £ich.  363. 

(18)  2  BuUtr.  226. 

(19)  2  Cr.  M.  &  R.  720.  n. 

(20)  6  Bing.  896 ;  8.e.  8  Uw  J.  Rep.  C.P.  11 8« 

(21)  12  iiUMt.632. 

(22)  15  Law  J.  Rep.  (y.a.)  Q.B.  369. 

(23)  7  Man.  &  Gr.  590;  a.  e.  13  Law  J.  Rep. 
(N.a.)  C.P.  156. 

(24)  The  judgment  was  not  delirered  in  writing. 
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committee  of  management,  and  contains 
various  observations  not  material  to  this 
case,  in  regard  to  the  plans ;  the  defen- 
dant's name  being  inserted  as  one  of  the 
committee  of  management.  It  then  states, 
"  that  the  plans,  sections,  and  books  of 
reference  would  be  ready  within  the  time 
prescribed  by  the  Standing  Orders  of  Parlia- 
ment, and  that  application  would  be  made 
for  a  bill  to  incorporate  the  company  early 
in  the  next  session.  That  in  case  Parlia- 
ment should  not  sanction  the  present  under- 
taking, which  every  active  means  will  be 
taken  to  secure,  the  money  deposited,  de- 
ducting the  necessary  expenses  attending 
the  project,  would  be  returned  to  the  share- 
holders. The  deposit  of  \L  7t.  6d.  per 
share  will  be  sufficient  to  comply  with  the 
Standing  Orders  of  the  House  of.  Commons, 
and  after  the  bill  has  passed  the  Commons, 
a  further  deposit  of  1/.  5«.  will  be  made  in 
order  to  comply  with  the  regulations  of  the 
House  of  Lords.  The  committee  are  un- 
willing to  require  the  whole  deposit  earlier 
than  is  absolutely  necessary.  Prospectuses 
and  plans  of  the  Unes,  with  forms  of  applica- 
tions for  shares,  may  be  had  at  the  office  of 
the  company."  It  then  contains  a  form  of 
application  for  shares,  directed  to  the  provi- 
sional committee  of  management  in  the  "  Di- 
rect London  and  Exeter  Railway  Company," 
—"Gentlemen, — I  request  you  will  allot 
me  shares  of  25/.  each,  in  the  above 

railway,  and  I  undertake  to  accept  the  same, 
or  such  less  number  as  yon  may  appropriate 
to  me,  subject  to  the  regulations  of  the 
company,  and  also  to  sign  the  necessary 
legal  documents,  and  to  pay  when  required 
the  deposit  thereon  of  1/.  7«.  6d.  per  share." 
On  the  25th  of  September  1845,  the  plain- 
tiff sent  in  an  application  for  shares  in  the 
form  prescribed,  which  was  to  the  following 
effect : — "  To  the  provisional  committee  of 
management  of  the  Direct  London  and 
Exeter  Railway  Company :  Grentlemen,—- 
I  request  you  will  allot  me  thirty  shares  of 
25/.  each,  in  the  above  railway,  and  I 
undertake  to  accept  the  same,  or  such  less 
number  as  you  may  appropriate  to  me,  sub- 
ject to  the  regulations  of  the  company,  and 
also  to  sign  the  necessary  legal  documents 
and  to  pay  when  required  the  deposit 
thereon  of  1/.  7^.  6c/.  per  share.  Thomas 
Wontner,  solicitor,  Skinner  Street,  Snow 
Hill.  Reference,  W.  R.,  Esq.,  No.  6,  South 
Square,  Gray's  Inn,   25th  ot  September 


1845,"  signed  by  the  plaintiff;  and  there  is 
a  note  upon  that  paper :  "  Perfectly  good  for 
thirty  shares.     W.  R." 

It  appears  afterwards  the  plaintiff  made 
an  application  to  have  the  number  of  shares 
allotted  to  him  increased  from  thirty  to 
sixty.     To  this  application  the  followiDg 
answer  was  sent :  —  "  Not   transferable. 
The  Direct  London  and  Exeter  Railway 
Company,  with  extensions  to  Falmouth  and 
Penzance.  Provisionally  registered.  Capital 
3,000,000/.  in  120,000  shares  of  25/.  each. 
Deposit,  1/.  7f .  6d.  per  share.     Number  of 
shares,  sixty.—- Sir, — The  committee  have, 
at  your  request,  allotted  you  sixty  shares 
of  25/.  each  in  this  undertaking,  upon  con- 
dition that  the  deposit  of  1/.  7«.  6(/.  per 
share  thereon  be  paid  on  or  before  Saturday, 
the  18th  of  October  instant;  in  default  of 
which,  such  allotment  will  be  forfeited,  and 
the  shares  disposed  of  to  other  applicants. 
The  bankers  will  give  a  receipt  for  the  de- 
posit in  exchange  for  this  letter,  which  must 
be  left  with  them.     I  beg  also  to  inform 
you  that  the  scrip  for  shares  wiU  be  de* 
livered  to  you  in  exchange  for  the  bank- 
ers' receipt,  on  your  executing  the  parlia- 
mentary contract  and  subscribers'  agree- 
ment, of  which  due  notice  shall  be  given. 
Be  pleased  to  observe,  the  bankers*  receipt 
must  be  produced  when  you  attend  to  exe- 
cute the  deed."     Signed  by  the  secretary 
and  directed  to  the  plaintiff.    In  this  letter, 
as  well  as  in  the  prospectus,  the  concern 
is  described  as  one  which  waa  to  have 
a  capital  of  3,000,000/.  in  120,000  shares. 
Before  the  day  appointed  for  the  payment 
of  the  deposit,  an  advertisement  was  pub- 
lished by  the  managing  committee,  stating 
that  the  allotment  of  shares  had  been  com- 
pleted, in  the  following  form,  and  dated  the 
17th  of  October  1845  :— "  The  Direct  Lon- 
don and  Exeter  Railway  Company,  with 
extensions  to  Falmouth  and  Penzance. — 
The  committee  of  management  hoeby  give 
notice,  that  they  have  completed  the  allot- 
ment of  shares,  and  that  the  uaual  letters 
are  this  day  issued.     In  the  arduous  daty 
of  deciding  on  claims  unprecedented  in  their 
number  and  respectability,  the  committee 
have  been  obliged  to  give  a  preference  to 
applicants  locally  interested,  or  likely  to 
bring  to  bear  for  the  company  a  large  share 
of  legitimate    influence.      The   numerous 
persons  with  undoubted  claims,  on  the  score 
of  wealth  and  social  standing,  whose  appli- 
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cations  have  been  either  passed  over  or  cut 
down,  are  requested  to  accept  this  reason 
as  the  committee's  apology.  The  committee 
desire  to  add  that  while  attestations  of  pub- 
lic support  are  daily  reaching  them  from 
the  most  influential  quarters,  the  engineer- 
ing preparations,  under  Mr.  Braithwaite,  are 
fo  for  sdYanced,  that  the  project  cannot  fail 
to  be  placed  before  parliament  in  a  manner 
the  most  satisfactory  to  the  shareholders." 
Signed  by  the  secretary.  Some  evidence 
was  given  upon  the  trial,  from  which  it 
mi^t  be  inferred  that  the  plaintiff  saw  this 
adrerdsement,  and  on  the  23rd  of  October 
he  paid  821.  lOf.  as  a  deposit  on  shares 
allotted  to  him.  At  that  time  the  committee 
had,  in  fact,  allotted  no  more  than  58,000 
shares,  although  application  had  been  made 
by  responsiblepersons for  more  than  1 20,000. 
On  the  4th  of  November,  the  plaintiff  exe- 
cuted the  subscription  contract  under  seal, 
which  gave  power  to  the  committee  to  pay 
eipenses  wluch  had  th^n  or  might  thereadfter 
be  incurred,  out  of  the  sum  thereby  sub- 
scribed. 

The  plans  and  sections  deposited  in  the 
Parliamentary  Office  on  the  30th  of  Novem- 
ber were  imperfect ;    the    whole    of   the 
deposit,  except  400/.,  had  been  expended, 
and  the  committee  had  no  funds  for  making 
the  deposit  required  by  the  Standing  Orders 
of  the  House  of  Commons.     On  the  15th 
of  December,  a  meeting  of  shareholders  was 
called,  at  which  the  plaintiff  attended,  and 
resolutions  of  confidence  in  the  concern  and 
ia  the  committee  of  management,  and  that 
a  further  aUoUnent  of  shares  should  be  made 
to  raise  the  sum  required  for  the  deposit 
was  then  proposed.     The  plaintiff  moved 
an  amendment,  that  as  58,000  shares  only 
had  been   allotted,   the    deposits    already 
received  should  be  returned  to  the  parties 
who  had  paid  them.     The  chairman  did  not 
put  the  amendment,  but  did  put  the  ori- 
ginal resolution,  which  was  carried  by  a 
large  majority.     A  few  days  afterwards, 
the  committee  found  it  was  impossible  to 
proceed  with  the  undertaking,  and  on  the 
6th  of  January  1846  this  action  was  com- 
menced.    On  this  state  of  facts  it  was  con- 
tended, on  the  part  of  the  plaintiff,  that  the 
advertisement  stating  that  the  allotment  of 
shares  had  been  completed,  was  false   to 
the  knowledge  of  the  defendant,  and  was 
a  fraudulent   misrepresentation;    that   the 
plaintiff  having  been  thereby  induced  to 


pay  his  money  was  entitled  to  recover  it  in 
this  action ;  that  the  deed  was  executed 
by  the  plaintiff  under  the  influence  of  the 
same  misrepresentation,  and  therefore  did 
not  affect  his  rights.  For  the  defendant  it 
was  contended,  that  the  written  application 
for  shares  and  the  letter  of  allotment  consti- 
tuted a  valid  contract,  by  which  the  plain- 
tiff was  bound  to  pay  the  deposit  on  or 
before  the  18th  of  October,  and  therefore 
that  he  could  not  be  permitted  to  ascribe 
the  payment  which  he  noade  to  the  adver- 
tisement, and  further,  whatever  might  have 
l^een  the  result  had  the  case  rested  on  the 
prospectus  and  letters  only,  the  deed  ex- 
pressly authorized  the  application  of  deposits 
to  the  payment  of  expenses  incurred  in  pre- 
paring for  parliament.  The  learned  Judge, 
before  whom  the  case  was  tried,  without 
declaring  his  opinion  whether  the  letters  of 
application  and  allotment  constituted  a  bind- 
ing contract  or  not,  left  it  to  the  jury  to 
say,  whether  the  defendant  had  made  a 
fraudulent  misrepresentation,  which  was 
a  material  inducement  to  the  plaintiff  to  pay 
his  money ;  whether  the  consideration  had 
failed,  the  company  being  at  an  end ;  and 
whether  the  deed  executed  by  the  plaintiff 
was  so  executed  under  the  same  belief 
which  operated  on  his  mind  when  he  paid 
his  money.  The  jury  having  answered 
these  questions  in  the  affirmative,  the  learned 
Judge  said,  that  this  finding  would  entitle 
the  plaintiff  to  a  verdict  for  82Z.  10«.,  which 
was  accordingly  entered  in  his  favour.  In 
Michaelmas  term  a  rule  nisi  was  obtained 
for  entering  a  nonsuit  or  verdict  for  the 
defendant,  or  for  a  new  trial  on  the  ground 
of  misdirection.  The  case  was  recently 
argued  before  us,  when  it  was  contended  as 
at  the  trial,  on  behalf  of  the  defendant,  that 
the  letters  constituted  a  binding  contract; 
that  the  payment  by  the  plaintiff  must 
be  ascribed  to  his  legal  liability  and  not  to 
the  advertisement;  that  the  advertisement 
contained  no  misrepresentation,  for  that 
it  did  not  import  that  the  whole  number 
of  shares  had  been  allotted,  or  if  it  did, 
the  representation  was  manifestly  addressed 
to  disappointed  applicants,  and  not  to 
allottees,  and  therefore  had  no  reference  to 
the  plaintiff;  and  that  if  the  money  was  not 
obtained  by  fraud,  the  deed  which  the  plain- 
tiff had  executed  expressly  authorized  the 
application  of  it  to  the  payment  of  expenses ; 
but  it  was  admitted,  that  if  the  payment 
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was  obtained  from  the  plaintiff  by  fraud, 
the  deed  wotdd  be  no  answer  to  the  action. 

It  was  further  contended  that  the  plain- 
tiff, by  attending  the  meeting  on  the  15th  of 
December,  and  there  acting  and  voting  as  a 
shareholder  after  he  knew  that  only  58,000 
shares  had  been  allotted,  had  thereby  pre- 
cluded himself  from  claiming  a  return  of  his 
depositon  that  ground,  for  which  Campbell  v. 
Fleming  (25)  was  cited  as  an  authority.  Upon 
the  first  of  these  points,  we  are  of  opinion  that 
there  was  no  contract  binding  on  the  plaintiff 
to  part  with  his  money  at  the  time  when  he 
paid  the  deposit ;  he  had  applied  for  sixty 
shares  in  a  concern  which  was  to  have  a 
capital  of  3,000,000/.  raised  by  the  issue 
of  1 20,000  shares.  The  committee  allotted 
to  him  a  very  different  thing,  but  professed 
to  allot  him  that  which  he  had  asked  for, 
and  the  letter  of  allotment  as  well  as 
the  prospectus  described  the  capital  as 
3,000,000/.,  the  number  of  shares  120,000. 
Now,  it  might  be  reasonable  to  expect  that 
such  an  undertaking  would  succeed  with  a 
capital  of  3,000,000/.,  but  absurd  to  sup- 
pose it  could  be  accomplished  for  less  than 
half  the  sum.  The  plaintiff  therefore, 
having  asked  for  shares  in  a  practicable 
scheme,  received  shares  in  one  which  was 
impracticable,  and  which  was  rendered  so 
by  the  act  of  the  committee  in  refusing  to 
allot  more  than  58,000  shares,  although 
more  than  the  120,000  had  been  applied 
for  by  responsible  persons  :  that  which  was 
allotted  not  being  in  truth  that  which  the 
plaintiff  asked  for,  he  was  not  bound  to  take 
it.  Again,  the  allotment  was  notabsolute,  but 
conditional  only;  and  on  that  ground,  also, 
we  think  the  letters  of  application  and  allot- 
ment do  not  constitute  a  valid  contract — the 
letter  of  allotment  not  being  a  simple  ac- 
ceptance of  the  plaintiff *s  proposal.  Such 
being  our  opinion  as  to  the  alleged  contract, 
we  must  inquire  whether  there  was  any  evi- 
dence that  the  plaintiff  was  induced  to  pay 
his  money  by  any  fraudulent  representation; 
if  there  was  not,  the  plaintiff  ought  to  have 
been  nonsuited  or  a  verdict  found  for  the 
defendant,  but  we  think  there  was  ample 
evidence  of  such  misrepresentation. 

If  we  are  to  construe  the  advertisement, 
we  think  it  means  that  all  the  shares  had  been 
allotted;  the  advertisement  was  a  public 
advertisement,  or  at  least  it  must  be  taken 

(25)  1  Ad.  &  £1.  40;  a.c.  3  Law  J.  Rep.  (n.s.) 
K.B.  136. 


to  have  been  addressed  to  all  who  were 
interested  in  the  subject-matter  of  it,  of  whom 
the  plaintiff  undoubtedly  was  one.    To  him 
it  represents  that  he  had  got  what  he  had 
asked  for,  that  is,  sixty  shares  out  of  120,000 
shares  in  the  proposed  adventure;  the  jury 
were  therefore  well  warranted  in  finding  the 
representation  so  made  was  a  material  in- 
ducement to  the  plaintiff  to  pay  his  money. 
If  the  meaning  of  the  advertisement  was 
for  the  jury,  they  appear  to  have  construed 
it  as  we  do :  either  way,  there  was  ample 
evidence  to  be  left  to  the  jury  on  this  point, 
and   upon  this  point  there  is  no  ground 
for  either  a  nonsuit  or  a  verdict  for  the  de- 
fendant.    The  next  point  made  for  the  de- 
fendant was,  that  the  plaintiff  by  attending 
and  acting  as  a  shareholder  at  the  meeting 
of  the  15th  of  December,  when  he  knew 
only  58,000  shares  had  been  allotted,  had 
precluded  himself  firom  making  any  claim 
to  his  deposit  on  that  ground ;  but  this  is 
disposed  of  by  the  evidence.     The  only  act 
done  by  the  plaintiff  at  that  meeting  was  to 
propose  that,  in  consequence  of  the  allotment 
of  only  58,000  shares,  all  the  deposits  should 
be  returned;  and  the  argument  comes  to  this, 
that  having  tried  to  induce  others  to  join  him 
in  claiming  the  deposit,  and  failing  in  that 
attempt,  he  shall  not  be  permitted  to  do 
so  by  himself.     No  such  doctrine  as  that 
is  to  be  found  in  Campbell  v.  Fleming^  or 
any  other  decided  case  that  we  are  aware  of. 
The  plaintiff  did  no  act  at  that  meeting  or 
afterwards,  shewing  his  assent  to  be  treated 
as  a  holder  of  sixty  shares,  and  we  think, 
notwithstanding  his  attendance  at  that  meet- 
ing, he  is  in  a  condition  to  maintain  the 
present  action  ;  the  motion,  therefore,  for  a 
nonsuit  or  to  enter  the  verdict  for  the  de- 
fendant on  this  point  wholly  fails.     But 
it    was  further  contended  by   Mr.  Fits- 
herbert  that    the  defendant  was    entitled 
to  a  new  trial  because  the  learned  Judge 
did  not  tell  the  juiy  whether  the  letter  of 
application  and  allotment  did  or  did  not 
constitute  a  binding  contract.     It  is  impos- 
sible to  make  that  a  ground  for  a  new  trial. 
Whether  they  constituted  a  contract  or  not, 
is  a  question  of  law  for  the  Court,  and  not 
of  fact  for  the  jury;  and  if  a  new  trial  were 
granted,  the  same  questions  that  the  learned 
Judge  submitted  to  the  jury  must  be  again 
submitted  to  them.     However,  it  appears 
that  after  Uking  their  opinion  upon  ilie 
question  of  fraudulent  misrepresentation,  the 
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Jndge  said  that  the  plaintilF  was  entitled  to 
a  verdict,  which  roust  be  taken  as  a  direction 
to  the  jury  to  find  such  a  verdict.  If  in 
order  to  give  that  direction  it  was  necessary 
to  decide  that  the  letters  did  not  constitute 
a  contract,  the  learned  Judge  in  giving  that 
direction  must  be  taken  to  have  so  decided ; 
and  if  we  had  considered  those  letters  did 
constitute  a  contract,  we  must  have  treated 
that  direction  as  incorrect,  and  made  the  rule 
absolute  for  a  new  trial.  Inasmuch  as  we 
think  the  direction  right,  the  rule  obtained 
by  the  defendant  fails  on  this  as  well  as 
on  the  other  points,  and  must  therefore  be 
discharged.  My  Brother  Williams  having 
been  consulted  when  at  the  bar  in  this  case, 
has  taken  no  part  in  the  consideration  of 
this  qnestion. 

Rule  discharged. 
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MOLLETT  0.    WACKBRBARTH 
AND  OTHERS. 


Coniractj  Alteration  off  material — Plea 
—P'ariance. 

A  material  alteration  of  a  sold  note  by 
the  buyer^  without  the  privity  of  the  seller^ 
(tvoids  the  contract. 

Ah  alteration  in  a  material  part  of  a 
foritten  contract^  without  the  consent  of  both 
parties,  is  a  material  alteration  which  avoids 
the  contract^  although  it  may  not  have  altered 
the  duty  of  the  party  sought  to  be  charged. 

A  plea  stated  that  a  material  alteration 
had  been  made  in  the  contract  declared  on^  and 
proceeded  to  specify  the  alteraiion  under  a 
videlicet ;  and  at  the  trial,  a  different  alter^ 
aOon,  which  was  also  material,  was  proved, 
and  no  objection  was  taken  on  the  ground  of 
variance : — Held,  that  the  plaintiff  could 
not  take  advantage  of  the  variance  in  shew- 
ing cause  against  a  ruU  nisi  for  leave  to 
enter  a  verdict  for  the  defendants. 

Semble —  That  it  was  not  necessary  under 
neh  a  plea  to  prove  the  specific  alteration 
aUeged ;  and  that^  at  all  events,  the  Judge 
could  have  amended  the  plea  at  the  trial. 

Assumpsit  for  non-delivery  of  goods. 
The  declaration  stated,  that  the  plaintiff 
agreed  to  buy,  and  the  defendants  to  sell,  a 
large  quantity,  (to  wit)  100  tons  of  crushed 
sugar,  as  per  sample,  in  hogsheads,  at  40/. 


per  ton,  free  on  board,  to  be  shipped  within 
the  prompt,  and  paid  for  on  delivery  in 
cash,  the  sellers  allowing  discount,  at  the 
rate  of  4/.  per  centum  per  annum,  for  the 
unexpired  term  of  two  months.  Breach, 
that  although  the  prompt  (meaning  two 
calendar  months)  had  expired,  the  defen- 
dants had  not  delivered  the  sugar  according 
to  the  agreement. 

To  this  declaration  the  defendants  pleaded 
five  pleas,  of  which  the  last  and  only  mate- 
rial one  was  as  follows : — "  That  Uie  said 
agreement  in   the  declaration    mentioned 
was  made  and  entered  into  by  the  defen- 
dants, in  and  by  a  certain  written  agreement 
or  instrument  in  writing,  duly  signed  by  one 
Joseph  Dodson,  the  agent  lawfully  autho- 
rized of  them,  the  defendants,  in  that  behalf, 
and  not  otherwise ;  and  the  defendants  fur- 
ther say,  that  the  agreement  was  a  contract 
for  the  sale  of  goods,  wares,  and  merchan- 
dise for  the  price  of  upwards  of  10/.  within 
the  true  intent  and  meaning  of  the  statute 
made  and  passed  in  the  29th  year  of  the 
reign   of   his   Majesty   King   Charles  the 
Second,  intituled  '  An  act  for  the  prevention 
of  frauds  and  perjuries  ;'    and   that  the 
buyer  of  the  said  goods,  wares,  and  mer- 
chandise, (to  wit)  the  plaintiff,  hath  not 
accepted  part  of  the  goods  sold,  or  given 
anything  in  earnest  to  bind  the  bargain,  or 
in  part  payment ;  and  the  defendants  fur- 
ther say,  that  after  the  said  agreement  had 
been  made  as  in  the  declaration  mentioned, 
and  after  the  said  ^reement  or  instrument 
in  writing  had  been  so  signed  by  the  said 
agent  of  the  defendants  as  aforesaid,  and 
after  the  defendants  had  promised  as  in  the 
declaration  mentioned,  and  before  the  com- 
mencement of  this  suit,  (to  wit)  on  the 
7th  day  of  July,  a.d.  1 845,  the  said  plain- 
tiff, without  the  knowledge  or  consent  of 
the  defendants,  caused  the  said  agreement 
or  instrument  in  writing  to  be,  and  the  same 
was  then,  altered  in  a  certain  material  par- 
ticular, (that  is  to  say),  by  inserting  in  the 
said  agreement  or  instrument  in  writing 
certain  words  to  the  purport  and  effect,  that 
the  sugars  mentioned  in  the  said  agreement 
or  instrument  in  writing  were  to  be  of  the 
manufacture    of    them,    the    defendants  ; 
and  the  defendants  further  say,  that  the 
said  agreement  contained  in  the  said  instru- 
ment in  writing  so  signed    by  the  said 
agent  of  them,  the  defendants,  as  aforesaid, 
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became  and  was  by  such  alteration  mate- 
rially altered  and  changed  as  regards  the 
mode  of  performing  the  same  by  them, 
the  defendants ;  and  that  by  reason  of  the 
premises  in  this  plea  mentioned,  the  said 
agreement  in  the  declaration  mentioned 
became  and  was  from  the  time  of  the  said 
alteration  void  and  of  none  effect.'* 

Replication  to  the  fifth  plea,  that  the 
agreement  or  instrument  in  writing,  in  the 
last  plea  mentioned,  was  not  altered  in  any 
material  particular  in  manner  and  form  as 
in  the  last-mentioned  plea  alleged. 

At  the  trial,  before  Erie,  J.,  at  Ouildhall 
(6th  of  July  1847),  it  appeared  in  evidence 
that  in  July  1845,  the  plaintiff  employed 
Dodson,  as  broker,  to  purchase  100  tons  of 
crushed  sugar,  and  that  Dodson  employed 
another  broker,  named  Plazton,  who  entered 
into  the  contract  with  the  defendants.  On 
the  7th  of  July  Flax  ton  delivered  the  follow- 
ing sold  note  to  the  defendants : — 

"London,  7th  July  1845. 

"To  my  principal. — Sold  for  Messrs. 
Wackerbarths  &  Coling,  100  tons  of  crushed 
sugar  (as  per  sample)  in  hogsheads,  at  40/. 
per  ton,  free  on  board,  to  be  shipped  within 
the  prompt,  and  paid  for  on  delivery,  in  cash, 
the  sellers  allowing  discount  at  the  rate  of 
4L  per  cent,  per  annum  for  the  unexpired 
term  of  two  months." 

The  bought  note  was  not  delivered  to 
the  plaintiff  till  after  the  defendants  had 
received  the  sold  note.  No  samples  were 
produced  at  the  time  of  the  contract,  but 
the  plaintiff  had  seen  one  previously,  and 
saw  others  subsequently.  Those  samples 
were  all  of  the  manalkcture  of  the  defen- 
dants, but  other  houses  manufactured  sugars 
not  distinguishable  from  those  of  the  defen- 
dants ;  and  at  the  time  of  the  contract  there 
were  Dutch  sugars  in  the  market.  After 
the  receipt  of  the  bought  note,  which  cor- 
responded exactly  with  the  sold  note,  the 
plaintiff,  without  the  privity  of  the  defen- 
dants, wrote  the  words  **  of  their  own 
manufiicture"  at  the  bottom  of  it,  making 
marks  of  reference,  in  order  to  introduce 
these  words  after  the  words  "  as  per  sample," 
in  the  body  of  the  note,  and  within  the 
parenthesis.  The  Judge,  holding  this  al- 
teration to  be  immaterial,  on  the  ground 
that  it  did  not  alter  the  legal  effect  of  the 
instrument,  directed  the  jury  to  find  a  ver- 
dict for  th^  plaintiff;   leave  being  reserved 


to  the  defendants  to  move  to  enter  a  verdict 
for  them. 

Talfourdf  Serj,  having  obtained  a  nile 
niHj  pursuant  to  the  leave  reserved, — 

Channellf  Serj,  and  Peacock  (22nd  No- 
vember) shewed  cause.  The  plea  is  founded 
on  the  case  of  Powell  v.  Diveit  (1),  in  which 
it  was  held  that  a  material  alteration  in  a 
sale  note,  without  the  consent  of  the  pur- 
chaser, annuls  the  instrument.  The  prin- 
ciple on  which  that  case  was  decided  is 
recognized  in  Cumming  v.  Roehuek  (2), 
Grant  v.  Fletcher  (3),  and  Davidson  t. 
Cooper  (4). 

[Williams,  J. — The  old  rule  laid  down 
in  Pigoft  case  (5)  is,  that  when  an  alter- 
ation has  been  made  in  a  deed  by  a  stranger, 
the  question  is,  whether  that  alteration  is 
material  or  not,  but  where  it  has  been  made 
by  one  of  the  parties,  it  avoids  the  instrument 
whether  material  or  not.  The  law  is  simi- 
larly laid  down  in  Shep.  Touch.  68,  69, 
and  in  Smney  v.  Barry  (6).] 

Tt  is  submitted  that  tiie  defendants  were 
bound  to  shew  that  the  alteration  had  been 
made,  that  it  was  a  material  alteration,  and 
that  it  was  to  the  effect  described  in  the 
record.  First,  there  was  no  alteration  of 
the  contract.  The  words  "  of  their  own 
manufacture,"  were  a  mere  memorandum 
to  remind  the  broker  that  the  samples  were 
of  the  manufacture  of  the  defendants.  If 
it  had  been  intended  to  alter  the  contract, 
the  sold  note  would  have  been  altered  as 
well  as  the  bought  note.  The  defendants 
held  in  their  hands  the  sold  note,  which  was 
part  of  the  contract,  and  they  had  not  by 
that  note  agreed  to  sell  sugars  of  their  own 
manufacture.  Secondly,  if  there  was  an 
alteration,  it  was  not  material.  The  sale 
was  made  by  sample,  the  sample  being  of 
Messrs.  Wackerbarths'  manufactare.  That 
does  not  mean  that  the  goods  so  to  be  deliveiv 
ed  must  be  of  their  manufacture.  At  the  trial 
it  was  proved,  by  a  sogar^iroker,  that  he 
would  not  have  known  ^e  Messrs.  Wacker- 
barths' sugar  from  others.  If  there  was  any 
custom  of  trade  as  to  selling  by  sample,  the 

(1)  ]5  East,  29. 

(2)  Holt,  N.P.C  172. 

(3)  5  B.  &  C.  436. 

(4)  11  Mee.  &  Well.  778  (in  error  19  Me«.  k 
Wels.  343);  s.  c.  12  Uw  J.  Rep.  (ii.s.)  Ezch.  467} 
13  Law  J.  Rep.  (N.ft.}  Ezch.  276. 

(5)  1 1  Rep.  27. 

(6)  1  Jones,  109. 
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qoestionalionld  have  been  left  to  the  jury. 
In  the  case  of  a  simple'Contract,  an  immaterial 
alteration^  even  by  a  party  to  the  contract, 
does  not  render  it  Yoid—Sanderson  ▼.  Sff" 
mndt{7)»  Thirdly,  even  if  there  was  a 
material  alteration,  it  was  not  such  a  one  as 
is  described  in  the  plea ;  the  note,  when 
produced,  shewing  a  contract  to  sell  by 
sample,  which  was  of  the  defendants'  manu- 
^cture,  and  the  allegation  being  that  the 
alteration  made  it  a  contract  to  sell  goods 
of  the  defendants'  own  mana&ctnre. 

Tal/owdf  Serj.  and  Cleasbif,  in  sup- 
port of  the  rule.— -The  rule  laid  down  in 
Pi^s  case  and  in  Shep.  Touch*  is  pre- 
cisely in  point  Any  alteration  by  the 
plaintiff,  or  by  a  stranger  at  his  request, 
without  the  privity  of  the  defendants,  would 
render  the  contract  void.  In  Langhom  v. 
ColQgan(fi\  the  alteration  of  a  policy,  by 
inserting  a  specific  description  of  the  subject 
insured,  whJch  was  assented  to  by  some 
of  the  underwriters,  was  held  to  avoid  the 
policy  as  to  those  who  did  not  assent* 
Can^fell  v.  ChrtMiie  (9)  was  a  similar  case* 
The  case  of  Sanderson  v.  Symonds^  cited  on 
the  other  side,  is  the  only  case  in  which  an 
alteration  of  a  contract  has  not  been  held 
to  Tidate  it,  and  it  differs  materially  from 
the  present*  The  Lord  Chief  Justice  there 
says,  "  The  words  interlined  were  no  more 
than  a  proposed  alteration  adopted  by  those 
who  subscribed  their  initials,  and  refused 
hj  those  who  did  not"  In  Davidson  v. 
Cooper  the  act  of  alteration  was  &r  from 
being  so  strong  against  the  defendant  as 
the  present  one  is*  There  the  language 
was  not  altered  at  all ;  there  was  only  the 
addition  of  a  seal  to  the  agreement  The 
qaestioa  comes  to  be,  whether  the  words 
written  at  the  bottom  of  the  sold  note  were 
onlj  a  memorandum  to  assist  the  memory 
of  the  party  as  to  the  sample*  If  the  in- 
tention of  the  plaintiff  was  to  make  an 
alteration,  that  alteration  must  be  a  material 
one,  and  must  also  have  been  made  in  the 
sense  of  the  all^;ation  in  the  plea.  If  it 
hard  relation  to  the  subject-matter,  and  if 
it  was  intended  to  convey  the  slightest 
meaning  as  to  the  subject-matter,  it  must 
be  mateiiaL  It  ^»peared  at  the  trial,  that 
at  the  time  the  contract  was  entered  into, 
th«re  were  Dutch  sugars  in  the  market,  and 

(7)  1  Brod.  &  BiDg.  426. 

(8)  4  Tannt.  830. 

(9)  2  Stark.  N.P.C.  64. 
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the  plaintiff  may,  upon  that  account,  have 
wished,  by  introducing  the  words  in  ques- 
tion, to  insure  himself  sugars  of  the  defen- 
dants' manufacture. 

WiLDB,  CJ. — ^I  am  of  opinion  that  the 
substance  of  this  plea  was  proved ;  that  is 
to  say,  that  an  alteration  had  been  made  in 
that  which  was  originally  proposed  to  be 
the  contract  between  the  parties :  that  altera- 
tion being  effected  by  the  words  '*  of  their 
own  manufacture,"  written  at  the  bottom  of 
the  bought  note,  and  marks  of  reference 
shewing  that  these  words  were  to  be  intro- 
duced into  the  body  of  the  note.  On  reading 
the  note  a  question  may  arise,  whether  the 
words  so  introduced  were  intended  to  refer 
to  the  bulk  which  was  to  be  delivered  or 
to  the  sample*  It  appears  to  me,  that  what- 
ever may  have  been  the  intention  in  this 
respect,  the  words  have  an  equal  effect  in 
avoiding  the  contract  I  confess  I  should 
be  inclined  to  read  the  words  introduced  as 
applicable  to  the  bulk,  but  I  am  content  to 
take  them  as  applicable  to  the  sample  only. 
The  learned  Judge,  at  the  trial,  expressed 
his  opinion  that  the  alteration  was  not 
material,  because  it  did  not  alter  the  duty 
of  the  seller,  nor  impose  upon  him  the  duty 
of  delivering  other  goods  than  those  whidi 
would  have  been  supplied  according  to  the 
contract ;  but  supposing  that  it  does  apply 
to  the  sample,  and  that  it  does  not  alter  the 
duty  of  the  seller,  yet  it  may  affect  the 
rights  of  the  parties.  The  Court  does  not 
know  but  that  it  may  put  the  defendants  in 
a  different  situation  with  regard  to  the  trade, 
and  the  plaintiff  might  have  had  a  reasonable 
ground  of  complaint  if  the  sample  turned  out 
not  to  be  of  the  Wackerbarths'  manufacture, 
although  the  bulk,  which  was  offered  to  be 
delivered,  was  equal  in  quality.  Might  not 
the  purchaser  have  had  an  action,  if  that 
which  was  represented  to  be  Wackerbarths' 
was  not  so  ?  The  seller,  then,  had  two  duties 
to  perform :  the  one,  to  see  that  the  sample 
was  Wackerbarths' ;  and  the.  other  that  the 
bulk  was  as  good  as  the  sample.  It  seems 
to  me,  therefore,  that  the  alteration  was 
material,  and  so  avoided  the  contract.  But 
it  is  said  that  the  plea  sets  out  an  alteration 
of  a  particular  import,  which  has  not  been 
established.  If  it  was  necessary  to  shew 
that  the  specific  alteration  mentioned  had 
been  made,  the  objection  should  have  been 
taken  at  Nisi  Prius.     But  there  the  only 
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matter  discussed  was  the  materiality  of  the 
alteration.  I  think,  therefore,  that  the  rule 
for  entering  a  verdict  for  the  defendants 
should  be  made  absolute. 

CoLTMAN,  J. — I  am  of  the  same  opinion. 
The  question  has  arisen,  whether  the  words 
introduced  by  the  plaintiff  are  to  be  referred 
to  the  description  of  the  bulk,  or  of  the 
sample;  and,  I  think,  on  looking  at  the 
note,  those  words  must  refer  to  the  words 
"as  per  sample,"  which  latter  words  are 
within  a  parenthesis,  and  the  mark  of  refe- 
rence to  the  words  at  the  bottom  is  also 
within  the  parenthesis;  and  I  also  think, 
that,  according  to  the  ordinary  graomiatical 
construction,  the  reference  is  to  **  sample  " 
as  the  last  antecedent  It  is  true,  that  spe- 
culating on  probabilities  it  must  be  supposed 
that  the  party  intended  to  refer  to  the  bulk ; 
but  I  do  not  think  that  we  should  admit  a 
speculation  of  that  sort  when  called  upon 
to  judge  of  a  written  instrument.  The 
alteration  made  there  is  a  statement,  that 
the  sample  was  of  the  Wackerbarths'  own 
manufacture.  It  is  true  that  the  duty  of 
the  defendant  may  not  be  altered  by  that 
circumstance,  because  it  might  have  been 
sufficient  to  deliver  articles  of  the  same 
quality;  but  still  the  representation  is  al- 
tered :  we  cannot  say  that  that  might  not 
have  been  material  under  some  circumstances 
which  might  have  arisen.  The  plea  was 
then  proved,  except  that  part  which  relates 
to  the  specific  alteration ;  but  although  the 
variance  appeared  at  the  trial,  no  objection 
was  taken  on  that  account,  but  only  that 
there  was  no  material  alteration.  The 
parties,  therefore,  entered  into  a  contract 
to  be  bound  by  the  question  of  material 
alteration. 

Maule,  J.— I  also  think  that  this  is  a 
material  alteration;  and  I  agree  with  the 
Lord  Chief  Justice  that  it  is  not  necessary 
to  say  whether  it  applies  to  the  sample  or 
to  the  bulk.  I  am  rather  inclined  to  agree 
with  my  Brother  Coltman,  that  the  mark 
of  reference  ought  to  lead  us  to  incorporate 
the  words  at  the  bottom  of  the  note  with 
those  within  the  parenthesis,  and  that  it 
would  have  been  more  natural  to  put  the 
words  before  the  parenthesis,  if  it  was  in- 
tended that  they  should  apply  to  the  bulk. 
This,  then,  is  a  material  alteration  supporting 
the  plea.  I  think  an  alteration  is  material 
when  it  is  made  in  a  material  part.  If  a 
written  instrument  is  altered  in  a  material 


part,  it  is  avoided ;  and  it  is  no  answer  to 
say  that  it  is  not  altered  in  respect  of  a 
matter  which  varies  the  duty  of  one  paity 
to  the  contract.  I  think  Uiat  a  state  of 
circumstances  may  be  easily  concdved 
where  the  plaintiff  would  be  very  differently 
situated  if  the  words  which  are  there  were 
not  there.  Suppose  a  party  to  have  occa- 
sion to  sue  or  be  sued  in  respect  of  the 
contract,  it  might  be  most  material  for  him 
that  this  sample  sugar  was  represented  to 
be  sugar  manu&ctiired  by  the  defendants; 
and  it  cannot  be  said  that  the  alteration  is 
not  material,  because  a  state  of  circumstances 
has  here  arisen  in  which  the  alteration  does 
not  affect  the  rights  of  the  parties.  With 
respect  to  the  variance  between  the  decla- 
ration and  the  plea,  I  think  that  the  videlicet 
in  the  plea  introduces  something  which 
need  not  be  proved,  and  I  am  therefore 
disposed  to  think  that  the  plea  would  be 
proved  by  shewing  any  material  altera- 
tion ;  but  I  also  concur  in  what  has  been 
said  with  regard  to  application  not  baring 
been  made  at  the  trial.  At  all  events,  that 
this  was  a  case  for  amendment,  if  necessary, 
cannot  admit  of  a  doubt.  It  is  just  the 
case  which  the  law  of  amendment  expressly 
provides  for.  I  therefore  think  that  there 
has  been  a  material  alteration,  sustaining 
the  plea,  which  vitiates  the  contract.  The 
verdict  should  therefore  be  entered  for  the 
defendants. 

Williams,  J. — I  also  am  of  the  same 
opinion.  The  doctrine  in  Pilot's  case  has 
been  extended  to  all  instruments  evidencing 
contracts,  and  it  establishes  that  any  alter- 
ation in  a  material  part  of  an  instrument 
avoids  it. 

Rule  absolute. 


1847 
Nov 


17.     1 
.8.   J 


6ENHAM  V,  GRAY. 


Trespass — Partnership  at  Will. 

The  plaintiff  and  the  defendant  carried 
on  business  as  partners  on  the  plaintiff's  pre^ 
mises  :  the  duration  and  terms  of  the  part- 
nership were  not  definitely  settleiL  On  the 
26ih  of  December,  the  plaintiff  served  the 
defendant  with  a  notice  of  dissolution.  On  the 
2nd  of  January,  the  defendant  broke  and 
entered  the  shop,  ^c.  of  the  plaintiff,  where 
the  partnership  concerns  were  carried  on 
and  the  books  kept^  for  which  entry  the 
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fkintiff  declared  in  iretpaes,  and  the  defen- 
dant pleaded  not  possessed : — Held,  that  the 
fkkiiffwas  entitled  to  recover. 

A  partnership  at  will  exists  between  A,  8^ 
Bf  the  business  being  carried  on  on  the  pre^ 
mites  of  A.  Such  partnership  is  put  an  end 
to  by  a  notice  of  dissolution,  and  A,  can 
nainiain  trespass  for  a  subsequent  entry  by 
B,  on  that  part  of  his  premises  where  the 
fartnership  business  had  been  transacted. 

This  was  an  action  tried,  before  Williams, 
J.,  at  the  Sittings  for  Middlesex,  after 
Trinity  term  last.  The  declaration  was  in 
tmpassfor  breaking  and  entering  two  rooms 
in  the  dwelling-bouse  of  the  plaindfP,  and 
malLing  a  disturbance  therein. 

The  defendant  pleaded,  first,  not  guilty ; 
secondly,  that  the  rooms  in  which,  &c. 
vere  not  nor  was  either  of  them  the  room 
of  the  plaintiff;  lastly,  leave  and  licence. 
Replication,  to  the  last  plea,  de  injurid. 

It  appeared,  at  the  trial,  that  the  plain* 
tiff  was  a   house-agent,  auctioneer,   &c., 
and  tenant  for  a  term  of  years  of  the 
dwelling-house  mentioned  in  the  declara- 
d<»i;  that  in  1846,  negotiations  took  place 
between  the  plaintiff  and  the  defendant  for 
a  partnership  in  the  business,  and  for  a 
lease  of  the  upper  part  of  the  house  to  the 
defendant,  at  a  yearly  rent  of  40/.     The 
draft  of  the  lease  was  prepared,  but  never 
agreed  upon.     In  September  1846,  a  part- 
nership (the  terms  of  which  were  never 
Mttled)  commenced ;  the  joint  names  of  the 
plaintiff  and  the  defendant  were  placed  over 
tbe  door  of  the  shop,  which  contained  pro- 
perty of  the  partners,  and  they  entered  into 
contracts  with  third  persons,  as  partners. 
On  the  26th  of  December  1846,  the  plain- 
tiff served  the  defendant  with  the  following 
notice : — 
"To  Mr.  William  Samuel  Gray  :— 
"  I  hereby  dissolve  the  partnership  which 
bas  existed  between  us,  and  been  carried 
on  at  No.  1,  High  Street,  Camden  Town, 
noder  the  style  or  firm  of  Benham  &  Gray. 
December  25,  1846. 

(Signed)  "  J.  H.  Benham. 
"  Witness,  G.  Benham." 
The  lower  part  of  the  house  consisted  of 
the  shop  and  counting-house,  where  the 
business  of  the  auctioneers,  &c.  was  carried 
on.  The  defendant  went  to  the  house  on 
the  2nd  of  January  1 847,  and  finding  the 
iaors    of   the  shop    and    counting-house 


locked,  he  broke  them  open  and  entered, 
asserting  that  he  had  a  right  to  enter  the 
partnership  premises;  for  this  entry  the 
action  was  brought.  Upon  these  facts, 
the  learned  .Judge  directed  a  verdict  for 
the  plaintiff,  damages  \s,,  with  leave  to  the 
defendant  to  move  to  enter  a  nonsuit. 

Petersdorff  now  moved  accordingly. — 
The  plaintiff,  in  this  action  of  trespass,  un- 
dertakes to  shew  that  he  is  solely  seised 
and  entitled  to  the  rooms  in  the  declaration 
mentioned :  that  fact  is  put  in  issue  by  the 
second  plea,  but  be  failed  to  shew  that  he 
was  the  exclusive  owner  of  the  premises,  as 
no  such  right  can  exist  in  rooms  used  for 
the  purposes  of  the  partnership.  A  plea  of 
a  right  to  joint  occupancy  would  be  a  bad 
plea ;  and  the  case  of  the  defendant  as  it 
appeared  by  the  facts  proved,  entitled  him 
to  a  verdict. 

[Maule,  J. — ^Is  not  the  right  to  carry  on 
the  business  as  a  partner  in  the  shop,  &c., 
a  mere  easement  ?] 

The  books  lay  down  no  rules  as  to  the 
relative  rights  of  partners  inter  se,  when  no 
definite  terms  are  agreed  upon  between 
them ;  but  it  is  submitted,  that  the  notice  of 
the  26th  of  December  did  not  operate  so  as 
to  extinguish  the  rights  of  the  defendant 
who  was  entitled  (at  least)  to  enter  for  the 
purpose  of  seeing  the  books,  which  were 
the  property  of,  and  the  contracts  which 
related  to,  and  were  entered  into  by,  the 
firm,  of  which  firm  the  defendant  had  been 
(if  he  did  not  still  continue  to  be)  a  member. 

Wilde,  C.J. — This  rule  is  moved  for  on 
the  general  ground,  that  a  partnership  exists 
or  had  existed  between  the  plaintiff  and 
the  defendant,  which  gives  the  defendant  a 
right  to  enter  the  premises  at  any  time  on 
which  the  partnership  business  was  being 
carried  on,  or,  if  the  partnership  were  put  an 
end  to,  gave  him  such  right  for  an  indefinite 
time,  and  so  long  as  any  contracts  entered 
into  by  the  partnership  were  not  completed. 
The  parties  had  certainly  some  partnership 
dealings  on  the  premises  of  the  plaintiff  for 
about  three  months;  but  no  agreement  was 
entered  into  and  no  terms  of  partnership 
were  ever  arranged  :  it  was,  therefore,  a 
partnership  at  will,  and  was  put  an  end  to 
by  the  plaintiff.  Whatever  rights  previously 
existed  were  extinguished  by  the  notice  of 
the  25th  of  December,  upon  the  service  of 
which  the  sole  right  of  possession  reverted 
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to  the  plaintiflT.  The  defence  set  up  under 
the  second  plea  entirely  fails ;  and  there  is 
no  ground  for  the  rule. 

CoLTMAN,  J.,  Maule»  J.,  and  Williams, 
J.  concurred. 

Rule  refused. 


1847 

Nov 


17.1 
.2./ 


RODOERS  AND  OTHERS  «.  NOWILL 
AND  ANOTHER. 


Action  on  the  Case — Fraudtdent  Use  of 
Trade  Mark — Arrest  of  Judgment, 

Case.  The  declaration  stated  that  the 
'plaintiffs,  manufacturers  of  cutlery,  were 
accustomed  to  mark  their  knives  with  certain 
marks  denoting  their  manufacture,  and  that 
the  defendants,  intending  to  injure  the  plain- 
tiffs, did  fraudulently  impose  similar  marks 
on  knives  made  by  the  defendants,  to  induce 
the  public  to  believe  that  the  knives  made  by 
the  defendants  were  manufactured  by  the 
plaintiffs,  ^c. : — Held,  that  it  was  properly 
left  to  the  jury  to  consider,  whether  there 
was  such  a  resemblance  between  the  defen- 
dants^ marks  and  those  used  by  the  plaintiffs, 
as  was  calculated  to  deceive  the  public;  and 
whether  the  defendants  used  the  marks  with 
an  intention  to  deceive. 

No  person  has  a  right  to  sell  his  own 
goods  as  and  for  goods  manufactured  by  an^ 
other  person. 

That  the  damage  is  too  generally  stated 
in  the  declaration,  is  no  ground  for  arresting 
the  judgment. 

Action  on  the  case.  The  declaration 
stated  that  the  plaintiffs  for  a  long  space 
of  time  before,  and  at  the  time  of  the  com- 
mitting of  the  grievances  thereinafter  men- 
tioned were,  and  thence  hitherto  had  been 
and  still  were,  cutlery  manufacturers,  and 
before  and  at  the  time  of  the  committing  of 
the  grievances  hereinafter  mentioned,  exer- 
cised and  carried  on,  and  still  exercise  and 
carry  on  the  business  of  cutlery  manufac- 
turers at,  to  wit,  the  town  of  Sheffield,  in 
the  county  of  York,  and  in  the  way  of  their 
said  business  did  during  and  at  the  time 
aforesaid^  prepare,  manufacture,  make,  and 
sell,  and  still  do  prepare,  manufacture,  make, 
and  sell  amongst  other  articles  of  cutlery 
divers  large  quantities  of  pen-knives  and 
pocket-knives,  and  during  and  at  the  time 
aforesaid  the  plaintiffs  were  accustomed  to 
make  and  still  were  accustomed  to  make 


divers  large  quantities  of  such  pen-knives 
and  pocket-knives  with  a  certain  stamp 
or  mark,  consisting,  to  wit,  of  the  figure 
of   a  crown  placed   between  the  capital 
letters  V  and  R,  with  the  words  "  J*  Rod- 
gers  &  Sons"   in    letters    thereunder  in 
manner  following,  that  is  to  say.    [Here 
a  fac-simile  of  the  mark  was  set  out] 
And  the  plaintiffs  aver  that  the  said  pen- 
knives and  pocket-knives  were  so  marked 
by  the  plaintiffs  as  aforesaid,  in  order  to 
denote  that  they  were  articles  of  catleiy 
prepared,  manulkctured,  and  made  by  the 
plaintiffs,  and  to  distinguish   them  from 
articles  of  cutlery  of  the  same  descriptioa 
manuiiEictnred  or  made  by  other  persons; 
and  the  said  pen-knives  and  pocket-knives 
so  prepared,  manu&ctured,  and  made  by 
the  plaintiffs  as  aforesaid,  and  to  marked  by 
them  as  aforesaid,  long  before  and  at  the 
time  of  the  committing  of  the  grievances 
hereinafter  mentioned,  had  been,  and  were, 
and  still  were  held  in  very  high  estimation 
by  dealers  in  cutlery  on  account  of  their 
good  quality,  manufacture,  getting  up  and 
finish,  and   as  such  had  been»   and  were 
during  aU  the  time  aforesaid,  and  still  were 
in  great  request,  and  sold  and  still  were 
selling  to  a  great  extent  as  well  in  the 
United  Kingdom  of  Great  Britain  and  Ire- 
land as  in  parts  beyond  the  seas,  that  is 
to  say,  on  the  continents  in  Europe  and 
America,  and  in  the  East  and  West  Indies 
and  elsewhere;  and  the  plaintiffs  during  aQ 
the  time  aforesaid  had  thereby  gained  and 
acquired,  and  still  thereby  gain   and  ac- 
quire great  reputation  widi  the  public,  on 
account  of  the  said  good  quaUty,  manufac- 
ture, getting  up  and  finish  of  the  said  pen- 
knives and  pocket-knives  so  prepared  and 
manufactured,  and  made  and  marked  respec* 
tively  by  the  plaintifib  as  aforesaid^  and  had 
made,  and  were  still  then  making  great 
gains  by  the  sale  of  the  same :  yet  diat  the 
defendants,  well  knowing  the  premises,  and 
contriving  and  wrongfuUy  intending  to  in- 
jure the  plaintiffs  in  the  sale  of  the  said 
pen-knives  and  pocket-knives,  and  to  de- 
prive them  of  the  great  gains  which  they 
might   and    otherwise  would    have   made 
by  preparing,  manufieusturing,  making,  and 
marking,  and  selling  such  pen-knives  and 
pocket-knives  as  aforesaid,  theretofore,  to 
wit,  on    the    let  day  of  January  in  the 
year  of  our  Lord   1843,  and    on  divers 
other  days  and   times  between   that  day 
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and  the  9th  day  of  Angust  last  aforesaid, 
did  wrongfully,  knowingly  and  firandulently, 
and  against  the  will  and  without  the  licence, 
consent,  or  knowledge  of  the  plaintLSs,  pre- 
pare, manu&cfcnre,  and  make  for  sale,  and 
canse  to  be  prepared,  manufactured,  and 
made  for  sale  divers  quantities,   to  wit, 
100,000  pen-knires  and  100,000  pocket- 
knivea  in  imitation  of  those  prepared  and 
manufactnxed,  and  made  by  the  plaintiffs  as 
aibxciaid,  and  marked  such  pen-knives  and 
pocket-knives  so  prepared,  manufactured, 
and  made  for  sale  by  the  defendants  as  afore- 
aid  with  a  certain  stamp  or  mark,  that  is 
to  aay,  a  stamp  or  mark  consisting  of,  to 
vit,  the  figure  of  a  crown  placed  between 
the  capital  letters  Y  and  R,  with  the  words 
"  J.  Rodgers  &  Sons,  Sheffield,"  in  letters 
thereunder  in  the  manner  and  form  fol- 
lowing, that  is  to  say — [Here  a  fac-simile 
of  the  defendants'  mark  was  set  out]— 
in  imitadon  of  the  said  thereunder-men- 
tioned  stamp  or  mark  of  the  plaintifis,  and 
of  a  form,  letters,  signification,  and  appear- 
ance very  much  resembling  the  form,  let- 
ten,  Bignificadon,  and  appearance  of  the 
aaid  plidntifilB'  said  stamp  or  mark ;  and 
which  said  pen-knives  and  pocket-knives 
»  prepared,  manufactured,  and  made  by  the 
defendants  as  aforesaid,  and  stamped  and 
Dazked  by  the  defendants  as  aforesaid,  were 
so  atamped  and  marked  by  the  aaid  defen- 
dants as  aforesaid,  in  order  to  denote  that 
the  aaid  pen-knives  and  pocket-knives  so 
prepared,  manufiactured,  and  made  by  them 
as  aforesaid,  were  prepared,  manufactured, 
and  made  by  the  plamtiffs,  and  to  enable 
the  defendants,  and  divers  other  persons  in 
coUnsion  with  them,  to  sell,  or  cause  to  be 
sold,  such  pen-knives  and  pocket-knives  so 
prepared,  manufactured  and  made  by  the 
defendants,  and  so  stamped  and  marked  as 
aforesaid,  by  them,  as  and  for  penknives  and 
pocket-knives  of  the  genuine  manufacture 
of  the  plaintiffs ;  and  the  defendants  did, 
on  the  several  times  aforesaid,  knowingly, 
wrongfully,  and  fraudulently,  and  against 
the  will,  and  without  the  licence  or  consent 
of  the  plaintiffs,  sell  and  cause  to  be  sold  for 
their  own  lucre  and  gain  and  profits,  the 
said  pen-knives  and,  pocket-knives,  so  by 
them  prepared,   manufactured,  and  made 
and  marked  as  aforesaid,  as  and  for  and 
under  the  false  colour  and  pretence  that 
the  same  were  respectively  pen-knives  and 
pocket-kniTes  of  the  plaintiff,  and  so  re- 


spectively prepared,  manufactured,  and 
made  by  them,  the  plaindfis;  whereas  in 
truth  and  in  fact  the  plaintiffs  had  never 
prepared,  manufactured,  or  made  the  said 
pen-knives  and  pocket-knives,  or  any  or 
either  of  them,  or  any  part  thereof;  and 
whereas  in  truth  and  in  fact  the  plaintifis 
had  never  marked  the  said  pen-knives  or 
pocket-knives,  or  any  or  either  of  them, 
with  the  said  stamps  or  marks,  or  any  or 
either  of  them,  and  did  not  mark  them,  or 
any  of  them,  with  any  stamp  or  mark  at  all : 
by  means  of  which  said  several  premises 
the  plaintiffs  were  wrongfully  and  unjustly 
hindered  and  prevented  by  the  defendants 
from  selling  and  disposing  of  divers  large 
quantities,  to  wit,  1,000,000  pen-knives, 
and  1,000,000  pocket-knives,  so  prepared, 
manufactured  and  made  by  the  plaintiffs 
as  aforesaid,  marked  with  Uie  stamps  and 
marks  as  aforesaid,  of  great  value,  to  wit, 
of  the  value  of  30,000L,  which  the  plaintiffs 
would  otherwise  have  sold  and  disposed 
of;  and  the  plaintiffs  were  deprived  of  divers 
great  gains  and  profits,  which  would  other- 
wise have  accrued  to  them  from  the  sale 
thereof,  and  were  otherwise  greatly  injured 
in  the  selling  of  their  said  pen-knives  and 
pocket-knives,  and  their  reputation  and 
good  fame,  and  credit  of  manufacturing  and 
selling  pen-knives  and  pocket-knives  of  the 
said  good  quality,  manufacture,  getting-up, 
and  finish  as  aforesaid,  to  the  damage  of  the 
plaintiff,  &c. 

The  defendants  pleaded,  first,  not  guilty. 
Secondly,  that  the  plaintiffs  were  not  cut- 
lery manufacturers,  nor  did  the  plaintiffs 
exercise  or  carry  on  the  business  of  cutlery 
manufacturers,  nor  did  they  in  the  way  of 
their  said  business  prepare,  manufacture, 
make,  and  sell  such  quantities  of  pen- 
knives and  pocket-knives  as  in  the  de- 
claration mentioned,  in  manner  and  form, 
&c«  Thirdly,  that  the  plaintiffs  were  not 
accustomed  to  mark  such  quantities  as  in 
the  said  declaration  mentioned  of  the  said 
pen-knives  and  pocket-knives  with  the  said 
stamp  or  mark,  in  the  said  declaration  in 
that  behalf  mentioned,  in  manner  and  form, 
&c.  Lastly,  that  the  said  pen-knives  and 
pocket-knives  were  not,  nor  were  any  of 
them,  so  marked  by  the  defendants  as  in 
the  said  declaration  mentioned,  in  order  to 
denote  that  they  were  articles  of  cutlery 
prepared,  manufactured,  and  made  by  the 
plaintifiQi,    and  to  distinguish  them  from 
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articles  of  cutlery  of  the  same  description 
prepared,  manufactured,  and  made  by  other 
persons,  in  manner  and  form,  &c. ;  on  which 
pleas  issues  were  joined. 

At  the  latter  end  of  the  year  1843  a 
suit  in  equity  was  commenced  by  the  plain- 
tiffs against  the  defendants,  praying  that 
they  might  be  restrained  from   manufac- 
turing or  causing  to  be  manufactured  or 
sold  any  knives,  &c.,  marked  with  marks 
[specifying  them]    in  imitation    of  those 
used  by  the  plaintiffs.     On  the  22nd  of 
July  1 846  an  order  was  made  in  the  said 
suit  by  Vice  Chancellor  Wigram,  "  enabling 
the   plaintiffs,  within  one  year  from  the 
date  of  the  order,  to  proceed  at  law,  touch- 
ing the    matters  in  question  in  the  said 
suit,'*  and    this    action    was    accordingly 
commenced  in  November  1846.     The  trial 
took  place,  before  Williams,  J.,  at  the  sit- 
tings for  Middlesex,  after  Trinity  term  last, 
when  it  appeared  that  the  plaintiffs  were 
large  manufacturers  of  knives  and  all  kinds 
of  cutlery,  at  Sheffield,  where  the  business 
had  been  carried  on  for  a  great  number  of 
years  under  the  name  of  J.  Rodgers  and 
Sons ;  that  goods  manufactured  by  the  firm 
were   marked  with  a  crown  between  the 
initials  of  the    reigning   sovereign  (now) 
V.  R.,  and  with  the  name  of  the  firm,  "J. 
Rodgers  &  Sons,"  underneath,  and  with  the 
name  of  Rodgers  in  fifteen  other  modes; 
that  the  firm  sent  out  their  goods  in  a  paper 
wrapper,  on  which  was  printed  a  notice,  by 
way  of  caution  to  the  public,  that  no  articles 
except  those  marked  as  above  described 
were  the  genuine  manufacture  of  the  plain- 
tiffs ;  that  the  knives  of  the  plaintiffs  were 
in  great  repute;  that  their  trade  was  in* 
creasing,  and  had  extended  considerably 
within  tlie  last  four  years ;  that  the  defen- 
dant Nowill  was  also  a  manufacturer  of 
cutlery  at  Sheffield,  and  in  1843  he  re- 
ceived from  John  Lord  &  Co.  (merchants), 
an  order  for  '*  forty-eight  dozen  stag-horn 
handle    single-blade    pen-knives,    named 
Rodgers  &  Sons,   highly  polished"  (and 
other  articles);   Uiat  Nowill  provided  the 
materials  for,  and  employed  the  other  de- 
fendant, W.  Rodgers,  a  knife-blade  grinder, 
to  make  forty-eight  dozen  knives ;  and  to 
mark  the  blctdes  with  the  name  J.  Rodgers 
&  Sons  and  the  other  marks  used  by  the 
plaintiffs ;  that  the  man  so  employed  had  a 
father  named  J.  Rodgers,  who  was  a  knife- 
blade  forger;  that  the  knives, when  finithedi 


were  sent,  with  a  bill  of  parcels,  to  Nowill, 
headed  thus:  *' Bought  of  John  Rodgen 
&  Sons."  The  amount  of  the  bill  was 
272. 2s.  6d. ;  and  was  signed  thus : "  Settled, 
William  Rodgers."  These  knives  were 
transmitted  by  Nowill  to  John  Lord  &  Co., 
according  to  iheir  order.  Upon  these  facta 
being  proved,  the  learned  Judge  directed 
the  jury  to  consider,  first,  '*  whether  there 
was  such  a  resemblance  to  the  plaintiffs' 
marks,  in  the  marks  put  on  the  knives  made 
by  the  defendants,  as  was  calculated  to  make 
an  ordinary  person  believe  that  the  marks 
were  the  marks  of  the  plaintiffs,  denoting  that 
the  knives  were  the  knives  of  the  plaintiflb." 
Secondly,  "did  the  defendants,  with  an 
intention  to  deceive,  sell  these  knives,  re- 
presenting them  to  be  the  manu&cture  of 
the  plaintiffs."  The  learned  Judge  also 
directed  the  jury  that  '*  no  man  had  a  right 
to  sell  his  own  goods  under  the  false  repre- 
sentation that  they  were  the  goods  of  another 
person  ;  that  the  action  was  brought  for  a 
violation  of  that  right,  and  that  the  amount 
of  damages  was  immaterial." 

Montagu  Chambers  now  moved  for  a  rule 
to  shew  cause  why  there  should  not  be  a 
new  trial  on  the  ground  of  misdirection,  or 
to  arrest  the  judgment. — There  are  three 
necessary  ingredients  which  must  be  proved 
in  order  to  sustain  this  action :  there  must 
be  an  unauthorized  use  of  the  plaintiffs' 
marks  by  the  defendants;  there  must  bean 
intention  to  deceive  others  by  the  use  of 
these  marks ;  and  there  must  be  a  damage 
to  the  plaintiffs  resulting  from  their  use. 
The  existence  of  any  two  of  these  ingredients 
is  not  sufficient ;  they  must  all  appear  in 
combination.  If  there  be  fraud  without 
damage,  or  damage  without  fraud,  the  action 
fails.  There  can  be  no  such  exclusive  right 
to  certain  marks  as  the  plainti^  here  con- 
tend for. 

[Wilde,  C.J.— -The  exclusive  right  the 
plaintiffs  have  is  to  use  these  marks  for 
their  goods,  and  to  prevent  others  from 
using  them  for  the  purpose  of  palming  of 
their  goods  as  goods  of  the  plaintiffs.] 

The  case,  as  it  was  proved,  was  a  deceit 
practised  on  a  third  party,  John  Lord  &  Co., 
and  that  gives  no  right  of  action  to  the 
plaintiffs.  The  learned  Judge  also  with- 
drew the  question  of  damage  firora  the  jury. 
The  action  cannot  be  maintained  without 
proof  of  damage  beyond  that  which  was 
proved  in  this  case.    There  was  ao  damage 
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shewn  at  the  trial;  nothing  calculated  %o 
inflict  any  on  the  plaintiffs,  whose  trade 
had  increased  and  was  increasing.  The 
plaintiffs  claim  an  exclusive  right  to  use 
certain  marks,  which  they  allege  the  defen-> 
dants  have  usurped ;  hut  if  it  he  so,  they 
must  shew  an  actual  loss  sustained,  as  well 
as  a  right  invaded.  In  BUmehardv*  Hill  (I), 
Lord  Hardwicke  says,  "  It  is  jiot  the  single 
^t  of  making  use  of  the  mark  that  is  suffi- 
cient to  maintain  the  action ;  it  must  he  done 
vith  a  fraudulent  design  to  put  off  had 
clothes  hy  such  means,  or  to  draw  away  cus* 
tomers  from  the  clothier."  He  also  cited 
acd  commented  on  the  following  cases  in 
tke  course  of  his  argument — Comyn$*s  Dig, 
1 2;,  Bae,  Abr.  (3),  PaaUy  v.  Freeman  (4), 
Edly  V.  M err  ell  (6),  Crawshay  v.  Thomp^ 
<o«(6),  Southern  v.  How{y),  Blofield  v. 
Payne{S),MarzettiY.fVilliams{9).  Then, 
in  arrest  of  judgment,  the  damage  is  not 
alleged  with  sufficient  precision.  The  terms 
used  in  the  declaration  are  far  too  general ; 
tiiere  is  nothing  stated  as  to  the  goods  sold 
(>T  tbe  defendants  being  inferior  goods ;  nor 
i^  the  marking  and  sale  of  the  goods  alleged 
to  be  with  an  intent  to  withdraw  the  plain- 
tiffs' customers,  which  Lord  Hardwicke  says 
ii  necessary.  The  damage  in  Crawshay  v. 
Thompson  was  more  minutely  set  forth  in 
tht  declaration  than  it  is  here. 

[TTiLDE,  C.J. — A  want  of  particularity 
cannot  he  urged  in  arrest  of  judgment.] 

If  the  defective  allegation  he  sufficient 

'^'u-r  verdict,  still  the  kind  of  damage  neces- 

aiy  to  support  this  action  cannot  he  in- 

:'<.Ted  from  the  preliminary  statements  in 

t  le  declaration. 

Wilde,  C.J.^^I  can  see  no  ground  for 

::Tunting  a  rule.     The  action  arises  out  of 

^'^cumstances  of  an  ordinary  character,  and 

i'  from  the  facts  proved  in  this  case  no 

'iLtion   were  maintainahle  it  would  be  a 

r-'Tiroach  to  the  law.     The  real  question  is, 

V  ii  the  law  protect  a  trader  and  secure  to 

i.im  the  use  of  certain  marks,  which  he  has 

(1»  2At^.  484. 

(-)  *  Acdoo  on  the  Case  for  Deceit,'  (A,  1.) 

:z    '  Actioo  on  the  Case,'  edit.  1882,  vol.  1,  p.  93. 

'4)  3  Term  Rep.  51. 

.'•ii  3  BnUtr.  95. 

1^;  ^  MaD.&  Gr.  357  ;  i.  c.  11  Law  J.  Rep.  (n.s.) 

(7)  Popham.  144. 

•«)  4  B.  &  Ad.  410;  8.c.  2  Law  J.  Rep.  (n.s.) 
K.B.  68. 
k'.'  )  I  Ibid.  415 ;  S.C  9  Law  J.  Rep.  K.B.  42. 


adopted  and  used  to  describe  goods  made 
by  him  ?  Will  it  prevent  others  using  the 
same  marks  with  the  intention  to  represent 
goods  to  be  manufactured  by  him,  which 
in  truth  are  not  so  manufactured?  The 
declaration  does  not  claim  an  abstract  right 
to  the  use  of  certain  marks,  but  says  that 
the  plaintiffs  (knife-makers)  had  adopted 
certain  marks  (describing  them)  to  denote 
that  knives  marked  therewith  were  prepared 
and  made  by  them,  and  that  the  defendants 
being  aware  of  the  fact,  and  intending  to 
injure  the  plaintiffs,  did  fraudulently  impose 
similar  marks  on  knives  made  by  the  defen- 
dants, in  order  to  mislead  the  public,  and 
to  induce  them  to  believe  that  the  knives 
so  made  and  marked  by  the  defendants  were 
prepared  and  manufactured  by  the  plaintiffs, 
and  that  they  so  acted  under  circumstances 
which  deprived  the  plaintiffs  of  divers  great 
gains  and  profits.  It  appears  that  the  de- 
fendant Nowill  received  an  order  from  John 
Lord  &  Co.  for  some  knives,  marked  in  a 
certain  way ;  they  were  to  be  '*  48  doz.  stag- 
horn  handle  single-blade  pen-knives,  named 
Rodgers  and  Sons^  highly  polished"  (and 
some  dozens  of  other  knives  not  material 
now  to  mention),  that  is  to  say,  for  pen* 
knives  manufactured  and  known  to  the 
public  as  the  knives  of  Rodgers  &  Sons, — for 
that  must  be  the  meaning  of  the  expressions 
in  the  order.  After  receipt  of  this  order 
Nowill  procures  the  knives  to  be  made  and 
marked  by  the  defendant  Rodgers,  with  the 
marks  denoting  the  plaintiffs'  manufacture, 
and  receives  them  from  Rodgers,  with  a  bill 
of  parcels  invoiced  as  from  Rodgers  &  Sons; 
this  invoice  would  substantiate  the  mark  on 
the  knives,  and  guarantee  the  goods  when 
sent  to  £ord  &  Co.,  as  being  die  genuine 
manufacture  of  Rodgers  &  Sons.  An  action 
is  brought  by  the  plaintiffs,  and  the  order, 
the  execution  of  it,  and  the  delivery  of  the 
goods  being  proved,  the  counsel  for  the 
defendants  addresses  the  argument  to  the 
jury,  that  this  is  a  vexatious  action,  brought 
against  a  respectable  tradesman  for  the 
profit  arising  from  the  sale  of  goods,  the 
gross  value  of  which  was  only  2^L ;  and  in 
order  to  counteract  the  effect  which  such  an 
argument  might  have  upon  the  minds  of  the 
jury,  the  learned  Judge  says,  in  his  summing 
up,  the  parties  do  not  come  here  for  the 
purpose  of  obtaining  damages,  but  to  see 
whether  the  defendants  may  make  use  of 
their  mark  to  their  prejudice,  and  the  action 
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18  therefore  in  &ct  brought  to  try  a  right; 
and  in  that  view  of  the  case  it  is  not  mate- 
rial to  prove  the  amount  of  damages  sus- 
tained. The  learned  Judge  proposed  two 
questions  for  the  consideration  of  the  jury : 
first,  is  there  such  a  resemblance  between 
the  plaintiffs'  marks  and  those  used  by  the 
defendants  as  is  calculated  to  impose  upon 
an  ordinary  person,  and  to  lead  him  to  think 
that  the  marks  were  the  marks  of  the  plain- 
tiffs, denoting  their  manufacture  ?  If  that 
were  satisfactorily  made  out  by  the  plaintiffs, 
the  jury  were  then  to  inquire,  secondly, 
wheUier  the  defendants  did  fiedsely  represent, 
by  means  of  this  similarity,  that  the  knives 
they  sold  were  of  the  plaintiffs'  manufacture, 
and  was  it  done  with  the  intention  to  de- 
ceive ?  That  is  in  effect  this.  Was  the  act 
done?  Was  it  done  in  a  fraudulent  way? 
Was  it  done  in  a  way  likely  to  deceive  ? 
and  was  it.  done  with  that  intention  ?  It 
appears  to  me  that  the  mode  adopted  by 
the  learned  Judge  at  the  trial,  was  the  cor- 
rect mode  of  putting  the  case  to  the  jury. 
As  to  the  proof  of  damage,  it  is  sufficient 
in  actions  of  this  kind  to  shew  that  such 
acts  have  been  done  as  were  here  proved, 
and  that  they  were  done  with  the  intention, 
and  that  the  natural  result  of  them  was  to 
prejudice  the  plaintiffs.  If  the  defendants 
adopted  these  marks,  knowing  they  were 
calculated  to  induce  persons  to  believe  the 
goods  they  made  and  sold  were  goods  ma- 
nufactured by  the  plaintiffs,  that  is  sufficient 
proof  of  damage.  The  defendants  receive 
an  order  for  the  knives  of  Rodgers  &  Sons ; 
they  execute  it  themselves  wiUiout  making 
any  application  for  the  knives  to  that  firm. 
Do  not  the  plaintiffs  thereby  sustain  a  sub- 
stantial damage?  Suppose  the 'jury  had 
said.  We  cannot  say  that  Lord  &  Co.  would 
have  gone  to  Messrs.  Rodgers  for  the 
knives  if  the  defendant^  had  not  supplied 
them ;  still,  if  the  reasonable  intendment  be 
the  odier  way,  the  jury  would  be  well  jus- 
tified in  finding  it,  as  they  have  done  here, 
and  that  would  be  a  good  and  reasonable 
verdict.  If  the  jury  had  found  for  the  de- 
fendants because  there  was  no  sufficient 
evidence  of  damage,  the  case  would  have 
been  sent  down  to  them  again.  The  last 
ground  of  motion  is  to  arrest  the  judgment, 
because  the  particular  damage  is  not  suffi- 
ciently alleged  in  the  declaration.  It  is  suffi- 
cient to  say  on  this  point  that  a  general  alle- 
gation of  damage  may  be  ground  for  special 


demurrer,  but  cannot  be  mged  in  arrest  of 
judgment.  After  verdict  the  Court  looks 
only  at  the  record,  and  if  it  states  any  damage 
which  might  have  been  proved  at  the  trial,  we 
must  take  it  that  such  damage  was  proved. 

CoLTMAK,  J. — I  fully  agree  with  the 
opinion  of  Uie  Chief  Justice,  and  with  the 
law  as  stated  by  my  Brother  Williams  at 
the  trial.  No  man  has  a  right  to  sell  his 
own  goods  as  for  goods  manuJactured  by 
another  person.  I,  at  first,  hesitated  whe- 
ther the  question  of  damage  was  not  with- 
drawn from  the  jury,  but  I  am  now  satisfied 
that  it  was  not  withdrawn  from  their  con- 
sideration. After  the  jury  had  found  that 
Lord  &  Co.  wanted  the  knives  of  Rodgers 
&  Sons,  and  that  the  goods  supplied  them 
by  the  defendants  were  so  marked,  the 
damage  necessarily  results  from  those  facts ; 
and  if  the  jury  had  not  so  found,  the  verdict 
would  have  been  an  inconsistent  verdict 

Maule,  J.*-I  am  of  the  same  opinion. 
The  declaration  is  in  the  ordinary  fonn. 
The  proof  given  was  similar  to  that  usoally 
adduced  in  cases  of  this  nature.  The  direction 
of  the  learned  Judge  was  quite  right,  and  in 
accordance  with  previous  decisions.   A  ma- 
nufacturer of  and  dealer  in  certain  articles 
can  maintain  an  action  against  another  per- 
son who  sells  similar  articles,  purporting  to 
be,  and  by  him  falsely  represented  to  be 
articles  manufisu^tured  by  such  dealer :  such 
a  state  of  facts  necessarily  imports  some 
damage ;  but  in  this  case  Uiere  was  strong 
evidence  of  actual  damage.    The  ardia  d 
"Lord  &  Co.,"  in  a  l^al  sense,  means, 
**  Send  me  the  knives  of  Rodgera  &  Sons," 
and  the  defendants,  instead  of  going  to 
Rodgers  &  Sons  for  them,  supply  the  knives 
themselves.     The  law  could  not  have  been 
more  clearly  or  more  correctly  stated  than 
it  was  stated  by  the  learned  Judge  to  the 
jury ;  and  the  proposition  to  them  of  two 
separate  and  distinct  questions   was   not 
unfavourable  to  the  defendants.   It  appears 
to  me  that  the  verdict  of  the  jury  was  a  just 
verdict  and  the  only  verdict  Uiey  could  hav< 
reasonably  returned.    That  the  damage  is\ 
the  declaration  is  not  alleged  with  sufficienj 
distinctness,  is  no  ground  for  arreating  thi 
judgment.    I  think  the  terms  used  in  thu 
dedaration  to  state  the  damage  are  suffice 
ent,  and  that  they  do  comply  with  the  view 
of  Lord  Hardwicke  in  the  case  quoted. 

Williams,  J.  concurred. 

Rule  refiued. 
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Coniraet — Principal  and  Agent — Part' 
nertkip — Work  and  Labour. 

A  Review  was  established  by  an  asso' 
aation  of  shareholders^  who  passed  certain 
written  resolutions  for  its  management  and 
reflation.  A  committee  of  shareholders 
itas  appointed  **  to  assist  the  editor  in  pro^ 
noting  the  prosperity  and  circulation  of  the 
Review^  and  to  obtain,  as  far  as  possible 
without  expense,  literary  contributions,  and 
to  aid  the  editor  as  he  might  require  in  all 
matters  connected  with  his  department:" — 
Held,  that  this  resolution  did  not  empower 
(me  of  the  committee  to  contract  with  any 
person  for  the  supply  of  literary  articles,  or 
to  hind  the  shareholders  to  pay  for  them 
when  supplied  and  inserted  in  the  Review, 

Assumpsit  for  work  and  labour  and  on 
an  account  stated. 
Plea,  the  general  issue. 
This  was  an  action  brought  to  recover 
thesam  of  45/.,  for  literary  articles  supplied 
to  and  published  in   the   New  Quarterly 
Foteign  and  Colonial  Review.     It  appeared 
at  the  trial,  before  Coltman,  J.,  at  the  last 
Summer  AJssizes  for  the  county  of  Surrey, 
that  the  defendant  was  one  of  the  pro- 
prietors of  the  Review,  which  was  esta- 
blished in  1843,  of  which  Dr.  Worthington 
was  the  editor ;  and  that  the  plaintiff  had 
contributed  articles  which  were  published  in 
the  Review,  from  the  time  of  its  institution 
down  to  the  commencement  of  1847.     A 
l^rospectus  of,  and  rules  for  carrying  on  the 
Review,  were  drawn  up  by  the  promoters, 
tmong  which  the  following  are  material : 
Fourth,  **  That  the  financial  department  of  the 
Review  be  conducted  by  a  committee  of  six 
p«non«  (naming  them),  three  of  them  being 
the  defendant,  Mr.  Powell,  and  Dr.  Worth- 
ington (the  editor),  and  that  the  accounts  be 
insoaliy  sabmitted  to  a  general  meeting 
'/  ^lareholders."  Fifth,  "  That  the  editorial 
department  be  confined   to  the  Rev.  D. 
H'orthington,  D.D.,  of   Trinity   College, 
^  imbridge,  with  all  the  authority  usually 
V'-sted  in  an  editor  of  accepting,  rejecting, 
>r  modifying  such  articles  as  should  be 
v^bmitted  to  him."  Sixth,  "  That  all  articles 
:d tended  for  insertion  in  the  Review,  when 

New  SeaiBs,  XVIL— C.P. 


accepted  by  the  editor,  be  paid  for,  if 
required,  at  the  rate  of  8/.  per  sheet,  of 
sixteen  octavo  pages,  and  that  such  pay  be 
made  within  fifteen  days  from  the  publica- 
tion." Seventh,  *'  That  the  committee  of  six 
(the  same  as  managed  the  financial  depart- 
ment) above  named  should  assist  the  editor 
in  promoting  the  prosperity  and  circulation 
of  the  Review,  in  obtaining,  as  far  as  pos- 
sible without  expense,  literary  contribu- 
tions, and  in  all  such  matters  connected 
with  the  Review  as  the  editor  might  require, 
aid  in,  but  not  interfere  with,  the  editorial 
department."  The  first  articles  contributed 
by  the  plaintiff  were  delivered  by  him  to 
the  editor,  and  he  was  paid  for  them  by  the 
defendant.  In  1845  the  plaintiff  supplied 
a  philosophical  article,  which  was  rejected 
by  the  e^tor,  who  then  expressed  his  deter- 
mination to  admit  no  more  of  the  plaintiff's 
articles  in  the  Review.  Since  this  rejection 
the  plaintiff  had  contributed  three  articles 
which  were  delivered  to  the  editor  through 
Powell,  who  concealed  the  name  of  their 
author ;  and  these  three  last-named  articles 
were  altered  and  published  in  the  Review 
by  Dr.  Worthington,  who  did  not  know 
who  wrote  them,  and  who  thought  they 
were  supplied  gratuitously  by  Powell.  It 
was  for  the  remuneration  alleged  to  be  due 
from  the  defendant  in  respect  of  these  three 
articles  that  the  action  was  brought.  The 
learned  Judge  told  the  jury,  *'Thathethought 
Powell  acted  as  the  plaintiff's  agent,  and  if 
Powell  concealed  the  name  of  the  author 
from  the  editor,  that  was  a  fraud,  and  the 
plaintiff  could  not  recover;"  and  upon  being 
asked  by  the  jury,  "  Whether  one  proprietor 
of  shares  had  authority  to  employ  persons 
to  write  for  the  Review?"  he  answered 
that  a  proprietor  had  no  such  authority. 
He  also  directed  them  to  consider  several 
questions  on  the  facts  of  the  case ;  and  they 
found  a  verdict  for  the  defendant 

Shee,  Serj.  now  moved  for  a  new  trial 
upon  the  ground  of  misdirection,  and  that  the 
verdict  was  against  the  evidence  (the  argu- 
ment on  the  latter  point  is  omitted). — The 
words  of  the  seventh  resolution  empowered 
Powell  to  employ  the  plaintiff  to  write  for 
the  Review ;  the  words  of  it  are  express : — 
"  The  committee  (of  which  Powell  was  one) 
are  to  get  articles,  free  of  expense  if  possi- 
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ble."  Thas,  Powell  was  constituted  an  agent 
for  the  purpose  of  getting  articles ;  and  the 
resolution  means  he  is  to  get  them  if  he  can 
gratuitously,  and  if  not  then  he  is  to  get 
Uiem  with  expense. 

[Wilde,  C  J. — If  that  be  so,  then  all  the 
committee  have  the  same  right.] 

The  plaintiff  ought  not  to  be  damnified 
by  the  concealment  of  Powell.  The  demand 
is  only  for  the  articles  which  were  accepted 
and  inserted  in  the  Review ;  the  proprietors 
have  had  the  benefit  of  and  ought  to  pay 
for  them. 

Cur,  ado,  vulU 

Wilde,  C.J. — This  was  an  action  brought 
to  recover  compensation  for  literary  articles 
supplied  to  a  Quarterly  Review.  It  appeared 
that  the  Review  was  established  by  certain 
persons  who  held  shares  in  it :  one  person 
was  by  the  general  body  appointed  editor 
with  certain  powers,  and  others  were  ap- 
pointed to  assist  the  editor  and  to  procure 
voluntary  contributions  of  matter  for  publi- 
cation in  it  The  questions  of  faxX  were  left 
to  the  jury;  and  we  are  of  opinion  that 
their  verdict  was  clearly  warranted  by  the 
evidence,  and  upon  that  ground  there  can  be 
no  rule.  It  was,  however,  contended  by  the 
plaintiff  that  there  was  a  misdirection,  inas- 
much as  the  terms  of  the  seventh  resolution 
of  the  shareholders  authorized  Powell  to 
employ  the  plaintiff  to  write  articles  for  the 
Review.  It  was  argued  that  he  had  contracted 
with  Powell,  who  had  authority  to  bind  the 
shareholders ;  that  the  plaintiff's  articles  were 
famished  to  Powell,  and  were  subsequently 
accepted  and  published  by  the  editor  of 
the  Review,  and  that  the  remuneration  for 
those  articles  could  not  be  legally  withheld. 
Powell's  authority  depended  upon  the  terms 
of  a  written  instrument,  the  construction  of 
which  was  for  the  Judge  at  the  trial ;  and  he 
was  of  opinion  that  that  document  conferred 
on  Powell  no  authority  as  an  individual 
shareholder  or  member  of  the  committee  to 
contract  for  or  bind  the  other  shareholders. 
We  think  that  such  opinion  was  correct ;  that 
there  was  no  misdirection,  and  therefore  no 
rule  can  be  granted. 

Rule  refused. 


1847 
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Deed — Stamji — 12  Anne^  c.  9.  s.  24.— 
55  Geo,  3.  c.  184. 

The  indenture  mentioned  in  the  first  eeuiU 
of  the  declaration  wasoffonr  partSf  between 
and  executed  by  the  vendors^  a  trusteef  the 
plaintiff,  and  the  defendant.     It  recited  (he 
title  of  the  vendors  to  certain  copyholds,  an 
agreement  for  sale  to  the  defendant,  that 
he  had  taken  possession  and  built  a  house 
thereon,  an  agreement  by  the  plaintiff  vith 
the  defendant  to  lend  him  some  monejf  by 
way  of  mortgage,  and  that  for  the  purpose 
of  carrying  the  agreements  for  mortgage  and 
purchase  simultaneously  into  effect,  a  sur- 
render was  to  be  made  of  the  copyholds  by 
the  vendors,  to  a  trustee,  to  secure  the  mosejf 
advanced  by  the  plaintiff.      The  vendors 
then  covenanted  with  the  plaintiff,  his  heirt, 
^c,  and  separately  with  the  drfendant,  his 
heirs,  ^c,  that  they  had  a  good  title,  Sfc,, 
for  quiet  enjoyment,  S^c, ;  and  the  defendant 
also  thereby  covenanted  to  pay  to  the  plain' 
tiff  the  sum  advanced,  with  interest. 

The  indenture  mentioned  in  the  second 
count  was  between  and  executed  by  the  plain' 
tiff  and  the  defendant ;  it  reeUed  the  former 
deed,  default  in  payment  of  the  sum  thereby 
secured,  a  farther  loan  by  the  plaintiff;  and 
the  defendant  thereby  covenanted  to  pay  the 
whole  sum^  with  interest,  and  that  the  copy- 
holds should  remain  farther  eharyed  w^ 
the  entire  sum. 

Held,  that  the  indenture  in  the  first  eouai 
was  single  in  its  nature  and  object^  Uumgi 
treating  of  several  matters ;  thai  it  was  aol 
within  the  statute  o/  12  Anne,  e.  9.  j.  24| 
and,  therefore,  liable  only  to  the  tingle  stem] 
duty  of  96s. 

Held,  that  the  indenture  in  the  eeeom 
count  was  a  deed  constituting  a  furiht 
charge,  and  liable  only  to  the  ad  valom 
stamp  duty  ofSOs,  under  55  Geo.  3.  c.  IS^ 

This  was  an  acdon  of  debt  tried,  befoi 
Patteson,  J.,  at  the  last  Assizes  for  SuffolJ 
in  which  the  plaintiff  had  a  verdiet  for  5 1 5 
IBs,  7d,,  with  leave  to  more  to  enter 
nonsuit  if  the  Court  should  be  of  opinion  th 
both  the  indentures  on  which  the  action  'vv 
brought  were  inadmissible  in  evidence  fro 
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boDg  impropeily  stamped,  or  to  reduce  the 
fardJct  to  lOSi.  Ss.  Id,,  in  the  event  of  the 
deed  mentioned  in  the  first  count  heing 
held  inadmissible,  or  to  412/.  15«.,  in  the 
erent  of  the  deed  mentioned  in  the  second 
count  being  hdd  inadmissible. 

The  first  cotmt  stated  that,  on  the  SOth  of 
April  1842,  by  indenture  made  between  J.  C, 
6.  C,  C.  C.  the  younger,  T.  C,  and  A.  C,  of 
the  first  part;  C.  C.  Uie  elder,  of  the  second 
part ;  the  defendant  of  the  third  part ;  and 
the  plaiDtifif  of  the  fourth  part,  the  defen-> 
daot  covenanted  with  the  plaintiff  to  pay 
him  400/.,  and  interest  at  51,  per  cent,  per 
•anam,  on  the  SOth  of  April  1842,  and 
breach  in  payment.  The  aeeond  count 
stated,  that  on  the  29th  of  April  1848, 
by  indenture  made  between  the  defendant 
of  the  one  part  and  the  plaintiff  of  the  other 
psrt,  the  defendant  covenanted  with  the 
plaintiff  to  pay  him  100/.,  with  interest  at 
5/.  per  cent,  per  annum,  on  the  29th  of  Oc- 
tober 1843,  and  breach  of  payment.  The 
defendant  pleaded,  to  each  count,  non  est 
ffulunk^  and  to  the  whole  of  the  declaration 
a  aet-off  fi>r  money  received  to  his  uae 
by  the  plaintiff. 

The  first  indenture  was  }Nrodiiced  at 
the  trial,  stamped  with  a  d5<.  stamp,  with 
proper  followers.  The  defendant  contended 
that  there  should  have  been  two  stamps 
for  Zbs,  each.  This  indenture  was  dated 
aad  made  between  the  parties  as  stated 
in  the  first  count ;  and,  after  reciting  the 
admission  of  one  John  Clarice,  on  the  24th 
of  November  1795,  to  certain  copyhold 
lands  in  the  county  of  Suffolk ;  his  devise 
to  the  parties  of  the  first  part,  with  a 
direction  for  sale  and  division  of  the  pro- 
ceeds between  them,  on  A.  C.  attaining 
the  age  of  twenty-one ;  of  John  Clarke's 
death  leaving  C.  C.  the  elder  his  customary 
heir ;  that  on  the  28th  of  November  1829, 
C.  C.  was  admitted ;  that  Ann  C.  attained 
the  age  of  twenty-one  on  the  14th  of  April 
1SS8;  that  in  September  1841  the  parties 
of  the  first  part  contracted  wth  the  defen- 
dant for  the  sale  of  the  copyholds  to  him, 
and  that  he  was  let  into  possession  and  had 
hoilt thereon  six  messuages;  thatanagree- 
nent  had  been  entered  into  between  the 
defendant  and  the  plaintiff  for  mortgage  for 
400/. ;  and  that,  pursuant  to  arrangement 
between  the  parties,  and /or  the  purpose  of 
^TS^tf^  /ike  agreements  for  mortgage  and 


purchase  simidtaneouslg  into  effeelt  certain 
surrenders  of  the  copyholds  to  a  trustee 
had  been  passed  by  the  parties  of  the 
first  and  second  parts :  the  one  by  direc- 
tion of  the  defendant  to  such  uses  as 
the  plaintiff  should  appoint,  and  in  de« 
fault  of  appointment  to  the  use  of  him 
and  his  heirs ;  the  other  to  the  use  of  the 
defendant  and  his  heirs,  subject  to  the 
surrender  in  favour  of  the  plaintiff.  The 
indenture  then  witnessed  that,  in  pursuance 
of  the  agreements,  and  in  consideration  of 
the  premises,  each  and  every  of  the  parties 
of  the  first  and  second  parts,  in  respect  of 
their  respective  undivided  shares,  did  granti 
covenant,  promise,  and  agree  with  the 
plaintiff,  his  heirs  and  assigns,  and  also 
separately  with  the  defendant,  his  heirs  and 
assigns,  that  they  had  right  to  convey ;  for 
quietenjoyment,  free  from  incumbrances;  and 
for  further  assurance.  It  further  witnessedi 
that  in  further  pursuance  of  the  said  agree- 
ments, and  in  consideration  of  the  {Mremises, 
the  defendant  covenanted  with  the  plaintiff 
for  payment  of  400/.  and  interest,  as  set 
out  by  the  declaration,  and  to  insure ;  there 
was  also  a  power  of  sale  after  three  months' 
notice,  and  a  proviso  for  quiet  enjoyment 
by  the  defendant  until  default,  and  a  de- 
claration that  the  trustee  in  whom  the  copy- 
holds were  vested  should  stand  seised,  in 
trust  fur  the  plaintiff^  his  heirs,  executors, 
and  assigns,  for  securing  payment  of  prin- 
cipal and  interest,  and  subject  thereto  for 
the  defendant,  his  heirs  and  assigns. 

The  indenture  mentioned  in  the  second 
count  was  dated,  and  made  between  the 
parties  stated  in  that  count,  and  after  recit- 
ing the  first  indenture,  default  in  payment 
of  principal  and  interest,  and  an  application 
by  the  defendant  to  the  plaintiff  for,  and 
agreement  by  the  plaintiff  to  lend  bim^  the 
further  sum  of  100/.,  and  its  advance  by 
the  plaintiff,  the  defendant  covenanted  with 
the  plaintiff,  his  heirs,  &€.,  that  the  copy- 
holds should  remain  further  charged  with 
the  100/.  and  interest ;  that  the  defendant 
should  pay  the  plaintiff  this  further  sum  of 
100/.  and  interest  as  set  out  in  the  second 
count,  and  that  plaintiff  should  hold  the 
estate  as  security  for  the  whole  sum  of  500/. 
It  was  stamped  with  a  SOs,  stamp,  which 
the  defendant  c<Mitended  should  have  been 
a  stamp  for  359. 

Rovse  now   moved   accordingly.— -The 
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first  indenture  should  have  had  two  stamps 
of  855. ;  it  operates  as  two  distinct  deeds  and 
carries  out  two  separate  contracts — the  con- 
tract hetween  the  vendors  and  the  defendant, 
and  the  contract  hetween  the  plaintiff  and 
the  defendant.  It  comes  within  the  provi- 
sions of  12  Anne,  stat.  2.  c.  9.  s.  24,  which 
enacts,  "  that  where  more  than  one  of  the 
matters  or  things  (t.  e.  indentures,  leases, 
bonds,  or  deeds)  thereby  charged  with  any 
stamp  duty  should  be  engrossed  on  one 
piece  of  vellum,  &c.,  the  duties  should  be 
charged  on  every  one  of  such  matters."  The 
parties  themselves  have  by  their  recitals  in 
this  deed  treated  the  contracts  as  separate ; 
and  by  allowing  such  separate  matters  to 
be  covered  by  one  stamp,  the  revenue  would 
be  defrauded. 

[Maule,  J. — The  whole  deed  relates  to 
one  matter,  the  sale  of  an  estate :  it  states 
the  terms  upon  which  the  purchase-money 
is  borrowed ;  that  does  not  make  it  two 
indentures.] 

As  to  the  second  indenture,  instead  of  the 
SOs,  mortgage  stamp,  the  358.  deed  stamp 
should  have  been  impressed  thereon:  the 
deed  does  not  operate  as  a  mortgage  or  fur- 
ther charge  within  the  meaning  of  Uie  Stamp 
Act,  55  Geo.  8.  c.  184.  If  the  advance  of 
the  100/.  were  meant  to  operate  by  way  of 
further  charge,  such  intention  should  have 
been  effected  (no  admission  having  been 
taken  under  the  previous  conditional  sur- 
render) by  a  further  conditional  surrender. 
This  deed  merely  operates  as  a  covenant  or 
as  a  declaration  of  trust  under  the  previous 
surrender,  and  therefore  comes  within  the 
principle  of  Haywood  v.  Bibby{l)t  and 
ought  therefore  to  have  been  stamped  with 
a  S5s,  stamp.  There  had  been  no  admission 
under  either  of  the  surrenders  mentioned  in 
the  first  indenture.'  The  legal  estate  there- 
fore was  not  vested  in  the  defendant.  The 
words  "  further  charge"  mean  a  '*  legal 
charge,"  and  the  defendant  could  not 
create  that.  If  then  this  deed  (dealing  as 
it  does  with  an  equitable  interest  merely) 
operates  as  a  covenant,  a  855.  stamp  is  re- 
quisite, and  it  was  improperly  received  at 
Nisi  Prius. 

Wilde,  C.J.  —  I  am  of  opinion  that 
neither  of  the  objections  can  be  supported, 

(1)11  Mee.  &  Welt.  812 ;  8.  c.  12  Law  J.  Rep. 
(N.S.)  Ezch.  404. 


for  in  order  to  impose  a  stamp  duty  on  any 
document  the  clear  language  of  a  statute 
embracing  and  designating  such  document 
is  absolutely  required.     With  regard  to  the 
first  objection,  the  party  who  becomes  the 
purchaser  agrees  with  the  vendors  that  a 
surrender  shall  be  passed  to  uses  in  &vour  of 
a  party  appointed  by  the  purchaser,  which 
declares,  that  he  who  advances  the  money 
shall  hold  the  estate  by  way  of  security. 
The  whole  object  of  the  deed  is  to  carry 
out  the  contract  of  purchase,  by  raising  the 
money  on  the  security  of  the  thing  pur- 
chased to  pay  for  it ;  and  thus  the  matten 
carried  out  by  this  deed  axe  not  separate 
and  distinct  matters,  but  they  all  form  part 
of  one  and  the  same  transaction.  The  words 
of  the  statute  of  Anne  refer  to  several  in- 
dentures on  the  same  parchment,  which  it 
makes  subject  to  separate  stamps ;  and  the 
single  question  is,  is  this  one  indenture,  or 
more  than  one?     It  appears  to  me  to  be 
one  indenture,  framed  fbr  the  purpose  of 
carrying  out  one  single  object.    It  does  not 
come  within  the  words  or  the  meaning  of 
the  statute  of  Anne;   and,  therefore,  the 
objection  fails.     I  had  some  doubt  about 
the  second  deed.     Its  object  is  to  give  the 
mortgagee  a  lien  on  the  estate  for  the  fur- 
ther sum  of  1002.  lent  to  the  defendant,  in 
addition   to  the  4002.   mentioned  in   the 
former  deed,  and  to  enable  him  to  hold  the 
estate  as  security  for  the  re-payment  of  the 
whole  sum.   I  understand  the  word  *'  mort- 
gage," as  used  in  the  Stamp  Act,  to  mean 
an  instrument  which  operates  as  a  security 
upon  land  for  the  payment    of    money. 
This  deed  recites  a  former  transaction,  bv 
which  the  sum  of  4002.  is  already  charged 
on  the  estate,  and  says,  thu  shall   be  a 
charge  on  the  same  estate  for  the  fnrther 
sum  of  1002.  now  advanced.     It  gives  no 
further  security  for  the  sum  previously  due, 
upon  which  the  stamp  duty  had  1>een  pre- 
viously paid.      It  is  within   the    express 
terms  of  uie  Stamp  Act :  it  creates  a  inrther 
charge,  and  was  properly  marked  with  a 
stamp  of  dO«. 

CoLTMAN,  J. — I  am  of  the  same  opinion. 
The  provisions  of  the  statute  of  Anne  do 
not  furnish  an  objection  to  the  state  of 
things  which  exist  in  this  case.  That  statute 
refers  to  different  deeds,  having  difierent 
objects  inserted  in  the  same  parchment.  As 
to  the  second  indenture,  that  is  clearly  a 
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deed  of  further    cbaige  ;    and    therefore 
within  the  exception  in  the  schedule  of  the 
55Geo.  3.  C.184. 
MaulXi  J.  and  Wiluams,  J.  concurred. 

Rule  refused. 


1847 
April  27 
June  12 


TILT  9.  DIXGN. 


Practice. — Second  Application, 

Where  a  rule  obtained  in  the  name  of  the 
^ImUg  to  set  aside  an  order  had  been  dis' 
charg^  on  an  affidavit  of  the  plaintiff  that 
the  applieation  was  made  without  his  autho- 
rity or  consent,  the  Court  allowed  a  second 
sfpUeation  to  be  made  on  the  same  affidavits 
» the  name  of  the  party  on  whose  behalf  the 
odtoii  VIM  brought^ 

On  the  16th  of  October  1846  an  order 
was  made  by  Cresswell,  J.  setting  aside  the 
final  judgment  signed  in  this  cause,  and  all 
jobaequent  proceedings,  on  the  ground  that 
tbe  judgment  had  been  signed  without  the 
consent  of  the  plaintiff.     The  action  had 
been  brought  in  the  name  of  the  plaintiff, 
vith  his  authority  and  consent,  but  for  the 
benefit  and  on  the  behalf  of  H.  W.  Hems- 
worth,  upon  a  bill  of  exchange  drawn  by  the 
plaintiff  upon  and  accepted  by  the  defendant, 
la  Hilary  term,  1 847,  a  rule  was  obtained  to 
set  aside  the  above-mentioned  order,  on  the 
^nnd  that  the  summons  on  which  it  was 
loonded  had  been  improperly  altered  by 
defendant's  attorney.     This  rule  purported 
to  have  been  obtained  upon  the  application 
of  the  plaintiff,  but  on  shewing  cause  an 
^davit  of  the  plaintiff  was  produced,  that 
he  had  not  anUioxized  the  application  for 
ti)e  rule,  and  praying  that  it  might  be  dis* 
chazged,  which  was  thereupon  done  by  the 
Court.     On  the  last  day  of  the  same  term, 
Lushf  on  behalf  of  H.  W.  Hemsworth, 
obtained  a  role,  to  the  same  effect  as  that 
of  Hilary  term,  1847f  against  which — 

Taifourdf  Serj,  now  shewed  cause. — The 
pitsent  application  is  in  substance  to  the 
same  effect  as  the  former,  omitting  the 
^haige  against  the  attorney.  That  was 
niade  by  Hemsworth  in  the  name  of  the 
plaintiff,  and  he  now  comes  and  repeats 
*he  application  as  on  his  own  behalf,  and  in 
tia  own  name.     It  is  an  invariable  rule  that 


the  Courts  will  not  hear  a  second  application 
upon  the  same  matter.  If  a  party  fails 
through  a  defect  in  the  form  of  the  appli- 
cation, he  cannot  bring  the  same  matter 
in  substance  before  the  Court  again — The 
Queen  v.  the  Manchester  and  Leeds  Rail- 
way Company  (1).  This  application  is 
made  upon  precisely  the  same  affidavits  as 
the  former.  The  last  case  on  the  subject  is 
Dixon  V.  Oliphant  (2).  There  the  applica- 
tion was  upon  new  matter  arising  since  the 
former  application.  The  rule  had  at  first 
been  refused  on  the  ground  of  defective 
service,  and  leave  was  given  to  make  a  fresh 
service  and  a  fresh  application  thereon — 
Levi  V.  CoyU  (3),  Ex  parte  Hasleham  (4). 
Nothing  is  more  important  than  that  a  party 
should  make  his  application  in  the  proper 
name. 

Channell,  Serj,,  and  Lush,  in  support  of 
the  rule. — The  rule  is,  that  where  the 
motion  fails  on  the  merits  you  cannot  move 
again. 

[Cresswell,  J. — No,  not  on  the  merits. 
There  are  cases  in  which  the  application  has 
been  discharged  on  technical  grounds.] 

The  rule  does  not  apply  except  where 
the  application  is  made  nominally  on  behalf 
of  the  same  individual  as  well  as  really. 
No  case  has  been  decided  in  which,  the 
party  to  make  the  application  having  been 
misconceived,  it  has  been  held  that  he  can- 
not come  again  in  the  right  name.  This 
rule  was  not  moved  for  till  two  or  three 
days  after  the  other  rule  was  discharged. 
The  attention  of  the  Court  was  then  called 
to  the  rule,  and  it  wa^  granted  with  full 
knowledge  that  the  matter  had  been  dis- 
cussed before,  and  that  the  application  was 
made  on  the  same  affidavits.  This  is  not 
within  the  class  of  cases  referred  to.  The 
Court  cannot  look  out  of  the  present  rule, 
and  say  that  it  is  moved  on  behalf  of  the 
same  person  as .  the  former  one.  It  is  in 
the  discretion  of  the  Court  to  grant  the 
second  application;  and  this  rule  having 
been  granted  upon  a  full  statement  of  all 
the  circumstances,  the  Court  will  not  allow 
the  objection  to  be  taken  now.     In  Shaw 

(1)  8  Ad.  &  El.  41S ;  8.e.  8  Law  J.  Rep.  (n.s.) 
Q.B.  66. 

(2)  15  Mee.  St  Wels.  152 ;  s.  o.  16  Law  J.  Rep. 
(K.8.)  Exch.  106. 

(3)  2  Dowl.  N.S.  932;  s.e.  12  Law  J,  Rep. 
(n.8.)Q.B.  294. 

(4)  1  Ibid.  792. 
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V.  Ferktn(^5)  a  eeeond  application  was  al> 
lowed,  and  in  Jeves  v.  Hay  {6)  a  second 
rule  was  granted  for  the  same  thing,  only 
^ith  costs. 

[Wilde,  C.J. — It  is-an  important  ques- 
tion, and  one  of  general  application.  The 
Court  will  hear  the  motion  on  the  merits, 
and  consider  afterwards  whether  the  case 
falls  within  the  rule.] 

Cur.  adv.  vuU. 

Wilde,  C.J.— In  this  case  an  action 
had  been  brought  in  the  name  of  the  plain- 
tiff by  one  Hemsworth,  who  had  signed 
judgment;  and,  ,on  summons,  an  appli- 
cation was  made  to  set  the  judgment 
aside  on  the  ground  that  Hemsworth  had 
not  the  plaintiff's  authority,  which  applica- 
tion was  successful.  The  summons  issued 
called  on  the  plaintiff's  attorney,  but  was 
altered  by  the  defendant's  attorney  to  a 
summons  calling  on  the  plaintiff;  and  the 
Court  was  asked  to  set  aside  the  order 
on  the  ground  of  the  improper  alteration 
of  the  summons.  The  Court  thought  it 
was  improperly  altered,  and  the  rule  was 
drawn  up  in  favour  of  the  plaintiff.  The 
Court  came  to  this  decision  on  the  merits, 
but  an  affidavit  of  the  plaintiff  that 
he  had  not  authorized  the  application  to 
the  Court  being  produced,  and  the  rule 
being  drawn  up  in  his  name  and  as  on  his 
application,  it  was  eventually  discharged. 
Another  rule  to  the  same  effect  has  been 
obtained  in  the  name  of  Hemsworth,  and 
the  question  now  is  whether  such  rule  can 
be  made  absolute.  A  multiplicity  of  rules 
on  the  same  subject  is  not  allowed;  and 
the  question  is,  whether  the  present  rule 
is  so  far  the  same  as  and  identical  with  the 
former  as  to  offend  against  that  well-known 
rule  of  practice.  We  have  looked  into  the 
cases,  and  think  that  the  rule  may  be  made 
absolute  in  this  case  without  interfering  with 
any  of  the  decided  cases.  The  merits  are 
with  the  plaintiff;  and,  therefore,  as  the 
present  application  is  made  by  Hemsworth, 
who  has  a  right  to  make  it,  the  rule  will 
be  absolute. 

Rule  absolute. 

(5)  1  Dowl.  N.S.  306 ;  s.  e.  1 1  Law  J.  lUp.  (n.6.) 
Q.B.  52. 

(6)  1  Man.  &  Gr.  390. 
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CATTLIN  V.  BARKER. 


Trial — Recalling  Witness. 

A  witness  on  eross^exanUnation  amwered 
a  question  put  to  him  by  the  de/eudand 
counsel^  and  went  on  to  make  a  further  state- 
mentf  which  was  not  legal  evidence.  Tht 
plaintiff's  counsel  in  reply  remarked  wpw 
this  further  statement ;  he  was  stopped  by 
the  jury  t  who  understood  the  witness  to  have 
said  the  direct  contrary  to  that  aiir^tuted 
to  him  by  the  plaintiff's  couneelf  who  IJkes 
wished  to  recall  the  witness^  but  the  Jvd^ 
refused  to  allow  this  to  be  done: — Hdii, 
that  the  witness  having  volnnieered  a  tltaU* 
ment  which  was  not  evidence^  U  was  the 
duty  of  the  Judge  not  to  notice  U  ;  and  that 
he  was  right  in  refueing  to  recoil  the  witneu 
to  correct  the  mistake  ofthejmry  as  to  wkei 
the  statement  was. 

This  was  an  action  of  assumpsit  on  so 
attorney's  bill,  tried,  before  Cresswell,  J.,  si 
the  last  Sittings  {or  Middlesex. 

Plea — Non  assumpsit. 

The  defendant  had  a  verdict. 

It  appeared  that  the  defiendant  was  sn 
advertising  agent,   and  a  creditor  to  the 
extent  of  1,0Q0<.  of  the  Northern  and  East- 
em  Junction  Railway  Company ;  on  apply- 
ing for  the  amount  due  to  him  at  the  conb 
pany's  office,  the  secretary  of  the  company 
introduced  him  to  the  plaintiff,  wlio  broagkt 
two  actions  in  the  defendant's  name  against 
two  of  the  provisional  committee  of  the  nil* 
way  company  for  the  money  due  to  the  de- 
fendant.    There  was  evidence  to  shew  that 
the  object  of  the  actions  was  to  enforces 
general  contribution  from  the  directors  to 
pay  the  engagements  of  the  company*  Bodi 
actions  fculed;  the  bill  of  costs  was  nov 
demanded,  and  the  only  question  at  the  trial 
was,  whether  the  plaintiff  had  been  retained 
to  bring  these  actions  by  the  defendant,  or  by 
the  secretary  to  the  company  ?  The  clerk  to 
the  secretary  of  the  railway  company  was 
called  as  a  witness  for  the  plaintiff  in  the  pre- 
sent action,  and  was  asked,  on  croaa-examina* 
tion,  **  whether  the  plaintiff  had  not  been 
called  as  a  witness  in  one  of  the  fbnner  actions 
at  Maidstone?"     To  this  dut  witness  an- 
swered, "  Yes ;"  and  added,  that  the  **  plain' 
tiff  saidf  on  that  oecasionf  he  had  not  been 
retained  by  the  campamy  to  bring  the  action." 
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The  counsel  for  the  plaintiff  was  eom- 
neDting  on  this  statement,  in  his  reply  to 
the  jury,  when  he  was  interrupted  by 
the  foreman,  who,  it  appeared,  hod  taken 
down  the  statement  exactly  contrary  to 
that  made  by  the  witness.  Upon  this  the 
cotinsel  begged  that  the  witness  might  be 
recalled  to  correct  the  mistake  of  the  fore- 
man ;  but  the  learned  Judge  refused  to  recall 
him,  and  said,  "  The  further  statement  was 
not  evidence;  I  took  no  note  of  it ;  and  the 
witness's  answer  now  would  not  be  evi- 
dence." In  his  summing  up  he  told  the 
jury' not  to  take  the  statement  into  their 
consideration. 

E>  James  now  moved  for  a  new  trial. — 
The  foreman  of  die  jury  was  mistaken  in 
the  expressions  used  by  the  witness ;  and  it 
was  a  miscarriage  on  the  part  of  the  learned 
Judge  not  to  allow  the  witness  to  be  recalled 
to  correct  the  mistake.  The  statement  was 
one  which  roust  have  influenced  the  minds 
of  the  jury,  and  it  was  the  duty  of  the  Judge 
to  correct  that  influence  and  prejudice, 
which  a  mistake  on  the  part  of  the  jury  had 
oeeanoned. 

[Maul£,  J.^-You  cannot  call  a  witness 
to  prove  what  a  witness  said  before  the  jury; 
it  does^  not  alter  the  principle  because  the 
witness  you  propose  to  call  is  the  witness 
himself.] 

He  also  moved  on  the  ground  that  the 
ftrdiet  was  against  the  evidence. 

Cur.  adv.  vuU. 

WiLDB,  C.J.  now  (Nov.  22)  said— This 
vas  a  rule  for  a  new  trial,  on  two  grounds : 
fliat,  -  miscarriage  or  misdirection  of  the 
Jndge;  and  secondly,  because  the  verdict 
^SB  agmnst  the  evidence.  The  action  was 
<si  tti  attorney's  bill,  and  the  question  in  the 
cmiewas,  whether  the  defendant,  or  another 
pmon,  had  retained  the  plaintiff.  The 
ditedant  contended,  that  the  plaintiff  had 
^^Ai  vetiiiied  by  the  secretary  of  a  railway 
coniMBy,  to  bring  two  actions  against  some 
<tf  tfe  (ffovisional  committee-men,  to  sue  in 
Ui  (Hw  defendant's)  name,  to  oblige  them 
^|igrt)ieir  share  in  order  to  liquidate  the 
Mti  of  ^  railway  company.  1 1  appeared 
te«  elezk  of  the  railway  secretary  was 
ftki  it  a  witness  at  the  trial.  The  defen- 
^^a  oounsel  asked  him  on  cross-exami- 
**te  whether  the  plaintiff  had  been  ex- 
*B>B«d  at  the  trial  of  one  of  the  former 
Ntw  Scans,  XVII.-C.P. 


actions.  The  witness  said  that  "  the  plaintiff 
was  then  examined,"  and  chose  to  add  '*  the 
plaintiff,  in  his  evidence  on  that  occasiojn, 
stated  that  he.  had  not  been  retained  by 
the  company  to  bring  that  action."  That 
statement  was  foisted  upon  the  Court,  and 
did  not  arise  from  the  question  of  the 
oounsel.  The  learned  Judge  did  not  put 
upon  his  notes  this  additional  answer  given 
by  the  witness.  Mr.  James  adverted  to 
this  statement  at  the  latter  part  of  the  case, 
and  one  of  the  jurymen  then  interfered 
and  remarked,  that  the  witness  said  that 
**  die  plaintiff  had  stated  that  at  the  former 
trial  he  was  retained  by  the  company ;"  upon 
which  Mr.  James  requested  the  Judge 
to  recall  the  witness  to  ask  him  what  he 
had  said ;  but  the  Judge  refused  to  do  so, 
and  told  the  jury  that  the  statement  of 
the  witness  was  not  to  be  taken  into 
their  consideration  at  all  in  deciding 'the 
case.  When  a  forward  witness  volunteers 
a  statement  which  is  not  in  answer  to  any 
question  put  to  him,  it  would  be  most  mis- 
chievous to  allow  it  to  become  evidence  in 
the  cause ;  and  we  think  the  Judge  was 
quite  right  in  refusing  to  recall  a  witness 
to  re-state  that  which  he  had  not  been  asked 
for,  and  which  was  not  evidence.  It  is 
said  that  the  jury  might  have  been  influenced 
by  what  their  foreman  said  he  had  heard, 
and  acted  contrary  to  their  duty ;  but  the 
learned  Judge,  as  far  as  he  could,  excluded 
the  statement  altogether  from  their  con- 
sideration, and  there  is  no  reason  for  saying 
that  they  were  influenced  by  it,  and  if  they 
were,  we  cannot,  under  these  circumstances, 
interfere.  As  to  the  verdict  being  against . 
the  evidence,  the  Judge  was  satisfled  with  the 
verdict,  and  thinks  the  verdict  a  proper  ver- 
dict, consistent  with  the  evidence,  and  just. 

Rule  refused. 


847.       1 
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ProcesS'^jii Iteration  of  Writ  of  Summons 
^-Statute  of  Limitations. 

The  -plaintiff  applied  for  a  rule  to  alter 
the  date  in  the  first  and  alias  writ  of  summons 
from  the  day  on  which  they  were  respec- 
tively issued  to  a  later  date,  in  order  that  a 
pluries  writ  might  issue  within  a  month  after 
the  date  of  the  alias  as  amended  for  the 
purpose  of  saving  the  Statute  of  Limitations : 
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— Heldf  that  the  Court  will  not  authorize 
any  alteration  in  the  date  of  a  writ  of  sum- 
mons ;  though  without  such  alteration  the  Sta^ 
tute  of  Limitations  will  be  a  bar  to  the  action. 

It  appeared,  upon  the  affidavits  in  this 
case,  that  the  last  day  on  which  a  writ  could 
have  issued  to  save  the  operation  of  the 
Statute  of  Limitations  was  on  the  14th  of 
January  1847*  On  the  1 1th  of  January  a 
writ  issued,  which  was  duly  returned  non  est 
inventus  and  filed ;  and  on  the  9th  of  June 
an  alias  writ  was  sued  out,  which  expired  on 
the  8th  of  October.  A  pluries  writ  ought 
to  have  issued  on  the  7th  of  November, 
which  happened  on  a  Sunday,  and  on  the 
attorney  for  the  plaintiff  applying  for  the 
writ  on  the  morning  of  the  8th  of  November, 
he  ascertained  that  the  writ  could  not  be 
regularly  entered  on  the  roll. 

Bowling ^  ISerj,  (Nov.  9,)  moved  for  leave 
to  alter  the  date  of  the  teste  of  the  original 
writ  from  the  1 1th  of  January  to  the  13th  of 
January,  and  to  alter  the  date  of  the  teste 
of  the  alias  writ  from  the  9th  to  the  1 1th  of 
June,  so  that  the  pluries  writ  might  regu- 
larly issue,  and  be  entered  on  the  roll  as  of 
the  8th  of  November,  the  day  on  which  the 
plaintiff's  attorney  applied  for  it. 

[Wilde,  C.J.— By  the  12th  section  of 
2  Will.  4.  c.  39.  it  is  expressly  enacted, 
that  every  writ  shall  be  tested  of  the  day  it 
is  actually  issued.] 

The  10th  section  enacts,  *'  That  no  first 
writ  shall  be  available  to  prevent  the  ope- 
ration of  any  statute  whereby  the  time  for 
the  commencement  of  the  action  may  be 
limited,  unless  the  defendant  shall  be  ar- 
rested thereon,  or  served  therewith,  or  unless 
such  writ,  and  every  writ  (if  any)  issued  in 
continuation  of  a  preceding  writ,  shall  be 
returned  non  est  inventus,  and  entered  of 
record  within  one  calendar  month  next  after 
the  expiration  thereof,  and  unless  every 
writ  issued  in  continuation  of  a  preceding 
writ  shall  be  issued  within  one  such  calendar 
month  of  the  preceding  writ,  and  shall 
contain  a  memorandum  indorsed  thereon, 
or  subscribed  thereto,  specifying  the  day  of 
the  date  of  the  first  writ."  Notwithstand- 
ing these  enactments,  the  late  cases  shew 
that  the  alterations  now  required  may  be 
made  in  a  writ.     In  Eccles  v.  Cole  (1)  the 

(1)8  Mee.  &  Wels.  537  \  8.  c.  10  Law  J.  Rep. 
(M.8.)  Kzcb.  475. 


Court  allowed  a  writ  to  be  altered  from 
debt  to  assumpsit  more  than  six  months 
after  it  had  issued,  on  an  aflidavit,  stating 
that  the  Statute  of  Limitations  would  be  a 
complete  bar  to  a  fresh  action.  In  WiUiams 
V.  WiUiams  (2),  the  Court  allowed  additions 
to  be  made  to  the  writs  by  inserting  therein 
memorandums  of  the  return  thereto,  &c. 
The  addition  of  the  name  of  a  plaintiff  was 
allowed  in  Lakin  v.  Watson  (3),  and  also  in 
Brown  v.  FuUerton  (4). 

[Maule,  J.-7When  a  person  has  issued 
his  writ  in  proper  time  within  the  statute 
of  Will.  4,  but  in  improper  form,  dsen  the 
Court  has  allowed  alterations  to  be  made 
which  indirectly  save  the  Statute  of  Limita- 
tions ;  but  here  you  have  no  writ  issued 
within  the  statute.] 

[WiLDB,  C.J. — In  the  eases  you  cite 
some  things  were  allowed  to  be  added 
which  had  been  accidentally  omitted,  and 
the  additions  were  truths :  in  this  case  you 
ask  to  be  allowed  to  make  an  alteration 
which  will  falsify  that  which  is  now  true, 
and  to  do  something  which  is  against  the 
enactments  of  a  statute.] 

Mavor  v.  Spalding  (5),  and  Culverwell 
V.  Nugee  (6)  are  two  of  the  latest  autho- 
rities on  the  subject,  and  in  both  of  them 
amendments  were  allowed.  It  is  also  con- 
tended that  the  amendment  is  one  which 
can  be  made  without  referring  at  all  to 
the  statute  of  Will.  4.  The  Court  has 
power,  by  the  common  law,  over  its  own 
records,  and  will  assist  a  plaintiff  who  has 
merits  to  prevent  an  abuse  of  the  Statute 
of  Limitiations.  If  the  original  writ  were 
altered,  as  asked  for  by  this  application, 
there  would  be  something  to  amend  by,  and 
the  subsequent  writs  could  then  be  made 
regular,  both  in  form  and  in  time.  The 
defendant  can  traverse  the  fact  if  he  pleases. 

[Wiij)E,  C.J. — Then  granting  this  rule 
will  not  benefit  the  plaintiff.  Besides,  the 
motion  is  for  a  rule  absolute  in  the  first  in- 
stance, as  the  defendant  cannot  be  served;  in 
the  cases  cited  there  was  only  a  rule  i»tfi.] 

(2)  10  Mee.  U  WeU.476i  s.c  12  Uw  J.  Rep. 
(n.s.)  Eich.  128. 

(3)  2  Cr.  &  M.  685;  s.  c.  as  Lftkia  «.  Massie, 
3  Law  J.  Rep.  (n.s.)  Excb.  203. 

(4)  13  Mee.  &  Wela.  456  ;  s.  &  14Uw  J.  Kep. 
(n.8.)  Ezch.  79. 

{5)  IDowl.&L.  P.C.878i  e.clSUw  J.  R«P- 
(N.s.)  Q.B.  185. 

(6)  4  Ibid.  80 ;  ».  c.  15  Law  J.  Rep.  (n*  ) 
Each.  808. 
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The  plaintiff  is  willing  to  take  the  rale, 
beliering  that  it  will  be  beneficial  to  him*- 
M'KeUerY.Riddie{1). 

[WuDE,  C.  J«-^It  appears  to  roe  that  we 
aie  not  aothorised  to  do  what  is  asked  for, 
aaraely,  to  make  an  amendment  in  a  writ, 
the  effect  of  which  will  be  to  state  in  it  that 
which  the  statute  says  shall  not  be  stated ; 
for  we  are  requested  to  make  it  appear  that 
things  were  done  on  certain  days,  and  within 
I  certain  time,  whereas  in  truth  they  were 
not  so  done.  A  great  many  cases  have  - 
been  cited,  in  which  amendments  in  writs 
have  been  sanctioned,  but  the  present  case 
•eems  to  go  beyond  any  of  them :  the  Court, 
howerer,  will  look  through  the  cases  referred 
to,  before  deciding  upon  this  application.] 

Cur,  adv,  vuU. 

WiLDB,  C.J.  now  (Nov.  22)  said,— This 
was  an  application  for  leave  to  alter  the  dates 
lad  indorsements  in  twt)  writs  of  summons, 
by  substitoting  some  other  day  for  the  day 
on  which  those  writs  actually  issued,  the  ob- 
ject being  to  exclude  the  defendant  from  the 
benefit  of  the  Statute  of  Limitations,  which 
would  otherwise  be  a  defence  to  the  action, 
it  appeared  to  the  Court,  at  the  time  of  the 
trgument,  that  the  application  could  not  be 
granted ;  but  as  numerous  cases  of  amend- 
ments were  cited  we  took  time  to  consider 
our  judgment.  I  have  looked  carefully 
through  all  the  cases,  and  have  submitted 
them  to  my  learned  Brothers;  and  we  all 
agree  that  in  all  of  them  the  amendments 
were  made  for  reasons  inapplicable  to  the 
present  ease.  ^  The  Uniformity  of  Process 
Act  requires  the  true  date  to  be  stated 
opoQ  the  writ;  we  are  asked  to  insert  an- 
other and  later,  and,  consequently,  a  date 
eoQtFsry  to  the  express  terms  of  the  sta- 
tute, which  requires  a  correct  date.  What 
is  the  ground  on  which  the  Court  is  asked 
to  amend  ?  Why,  that  the  defendant  may 
be  excluded  from  having  the  benefit  of  the 
Statute  of  Limitations.  But  the  act  in- 
tended that  a  defendant,  under  these  circum- 
ttmees,  should  have  the  benefit  of  this 
Meoce;  and  we  are  required,  without  hear- 
ing the  defendant,  to  deprive  him  of  a 
^tdeno^  conferred  by  statute.  It  is  enough 
to  say,  that  the  statute,  having  expressed 

(7)  6  8coU.  N.R.  191. 
Ksw  Ssaies,  XVII.— C.P. 


that  the  true  date  should  appear,  the  Court 
cannot  interfere,  because,  by  an  alteration, 
the  party  would  be  deprived  of  a  legal 
defence.  The  Court  cannot  enter  into  the 
question  of  merits;  and  there  is  neither 
principle  nor  authority  to  warrant  us  in  or- 
dering the  alterations  required.  The  Court 
does  not  prohibit  the  plaintifi'  from  entering 
the  pluries  writ  as  of  the  8th  of  November, 
if  he  think  fit  so  to  do,  making  the  altera- 
tions valeani  quantum. 

Rule  refused, 

Dowlinp,  Serf,  expressed  his  intention  to 
adopt  that  course. 


APPEALS  from  the  Courts  cfBevision,  under 

6  Fiet.  c.  18. 


1847.        \ 
Nov.  11,  18./ 


PALMER  V,  ALLEN. 


Parliament  —  Pfactice — 6  Ftct,  c,  18. 
s.  60,^~Paper  Books, 

An  application  was  made  to  deliver  the 
paper  books  nunc  ^pro  tunc  in  an  appeal 
under  the  Registration  Act,  By  the  practice 
of  the  Court  the  paper  books  should  have 
been  delivered  four  daffs  before  the  hearing: 
^-Held^  that  the  Court  will  enforce  the  esta^ 
hlished  practice^  unless  a  sufficient  reason  be 
given  in  excuse  of  a  departure  therefrom. 

This  was  the  first  day  appointed  by 
the  Court  under  the  64th  section  of  the 
6  Vict.  c.  18,  forbearing  appeals  against  the 
decisions  of  revising  barristers ;  and  on  be- 
half of  the  appellants  in  this  and  two  other 
cases. 

Gray  applied  to  be  allowed  to  deliver  the 
paper  books  nunc  pro  tunc,  the  attorney 
for  the  appellants  having  omitted  to  deliver 
them  four  days  before  the  day  of  hearing. 
He  stated,  in  answer  to  an  inquiry  ftom  the 
Court,  that  he  had  no  satisfactory  excuse 
for  the  omission. 

Wilde,  C.J. — The  Court  cannot  consent 
to  depart  from  its  established  practice  with- 
out some  sufficient  ground  to  excuse  com- 
pliance therewith,  and  it  is  necessary  and 
advisable  that  in  these  cases  a  departure 
from  recognized  forms  without  a  good 
reason  should  not  be  allowed.     The  60th 
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section  of  the  Registration  Act,  which  is 
here  our  guide,  refers  to  and  directs  parties 
to  follow  the  well-known  rules  and  practice 
of  this  Court,  with  respect  to  special  cases, 
which  rules  and  practice  are  to  he  observed 
before  appeals  from  the  decisions  of  revising 
barristers  are  to  be  prosecuted,  heard,  and 
determined,  in  and  by  Her  Majesty's  Court 
of  Common  Pleas.  Now,  in  special  cases, 
the  paper  books  (as  is  well  known)  must  be 
delivered  four  days  before  the  hearing ;  and 
though  the  section  above  referred  to  gave 
the  Court  power  to  make  rules  to  regu- 
late the  practice  in  these  cases,  we  have 
not  thought  it  necessary  to  do  so,  and, 
therefore,  the  known  rules  applicable  to 
special  cases  govern  these  cases  also.  Why 
are  we  to  depart  firom  that  established  and 
well-known  practice  ?  No  reason  has  been 
given.  We  are  of  opinion  that  the  practice 
is  of  great  importance ;  and  after  considering 
the  matter  fully  in  all  its  bearings,  the  Court  < 
thinks  this  application  cannot  be  enter- 
tained. 

On  a  subsequent  day  (Nov.  13,)  and 
before  the  cases  had  been  reached  in  their 
order,— 

Whateley  renewed  the  application,  and 
produced  affidavits  which  stated  that  the 
attorney  in  the  country,  who  had  conducted 
the  case  fbr  the  appellants  and  served  all 
the  notices,  &c,  up  to  the  2nd  of  November, 
the  first  day  of  term,  had,  on  that  day,  placed 
the  case  in  the  hands  of  his  London  agent 
(who  was  then  first  appointed  in  the  place 
of  his  former  agent) ;  that  the  attorney  in 
the  country  expected  that  his  London  agent 
would  have  delivered  the  paper  books  and 
done  everything  after  the  2nd  of  November 
which  was  necessary  to  be  done  before  the 
hearing,  whereas  the  liOndon  agent  relied 
upon  the  country  attorney  who  had  pre- 


viously acted  in  the  matter,  and  thought 
that  he  had  delivered  the  paper  books. 

Wilde,  C.J. — We  think  that  you  have 
shewn  sufficient  excuse.  Allowance  maybe 
made  for  the  confusion  attendant  upon  a 
change  of  agents,  and  the  paper  books  may 
be  now  delivered. 


1847 
Nov 


47.     1 
.  11.  J 


BUBTON  9.  GERT. 


Parliament — 6  VicU  c.  18.  #.  73. — Occu- 
pation— New  Claim. 

A  voter's  qualijieation  in  a  county  re- 
gister was  described  in  the  third  and  fourth 
columns  respectively ^  as  *^  Land  above  502." 
"  Own  occupation"  Within  the  twelve 
months  next  before  the  Slst  of  July,  he 
changed  his  oecupationi  and  took  the  adjoin- 
ing landt  which  was  sufficiently  designated 
by  the  description  in  the  old  register,  and 
he  did  not  send  in  any  it^w  claim : — HeU 
that  the  name  of  the  voter  must  be  erased 
from  the  register. 

When  the  right  to  vote  depends  upon 
the  occupation  of  premises  in  hmmediaU 
succession^  the  whole  of  the  subjed-matter 
composing  the  qualification  musi  be  fuUii 
desoribed  in  the  register. 

A  county  voter  who  claims  under  section 
73.  of  6  Viet.  e.  18,  must  always  send  m  a 
new  claim  to  vote. 

At  a  court  held  by  the  revising  barrister, 
fi>r  revising  the  list  of  voters  for  the  south- 
em  division  of  the  county  of  Northampton, 
James  Burton  (the  appellant)  objected  to 
the  name  of  David  Attfield  being  retained 
on  the  list  of  voters  for  the  parish  of  CoM 
Ashby.  The  name  *"  David  Attfield"  stood 
thus  on  the  register : — 


David  Attfield. 


Cold  Ashby. 


Occupier  of  land  above  iS50. 


Own  OccnpAtion. 


It  appeared  that  the  above  David  Attfield 
had  held  a  farm  at  Cold  Ashby,  of  a  Mr. 
Loveday,  of  sufficient  value  to  give  a  vote, 
up  to  Lady-day,  1847,  when  he  left  it.  At 
Michaelmas  1846,  he  took  another  farm  of 
a  Dr.  Walker,  also  of  sufficient  value,  in 
the  same  parish,  which  he  still  continued 
to  hold  and  occupy.    He  had  not  made  any 


new  claim.  The  question  fbr  the  considei^ 
adon  of  the  revising  barrister  was,  whether 
David  Attfield's  quidification  already  on  the 
register  was  sufficiently  described  to  entitle 
him  to  vote  in  respect  of  successive  occupa* 
tion.  The  barrister  was  of  opinion  that  the 
qualification  of  the  said  David  Attfield  wa5 
sufficiently  described  in  the  said  list,  there 
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baving  been  no  hiatus  between  the  said 
occopadons,  and  that  it  was  not  necessary 
for  htm  to  send  in  a  new  claim  ;  and  the 
banister  accordingly  retained  the  name  of 
tbe  said  D.  Attfield  on  the  list  of  voters  for 
the  said  county. 

Hum/retff  for  the  appellant.  — •  A  per- 
son has  been  (for  several  years)  on   the 
register  of  county  voters,  as  entitled  to  vote 
m  respect  of  a  certain  qualification  described 
in  that  register,   and    in    this    case   the 
question  for  the   Court  is,   whether  such 
penoD,  who  has  ceased  to  retain  that  quali- 
fication, and  has  not  sent  to  the  overseers 
a  new  claim,  is  entitled  to  retain  his  name 
Dpon  the  register,  if  the  qualification  therein 
described  may  be  considered  to  designate 
correctly  the  qualification  he  has  recently 
acqaiied.    The  case  of  Bartlett  v.  Gibbs  ( 1 ) 
is  very  much  the  same  as  this :  that  was 
tbe  case  of  a  borough  voter,  whose  qualifi- 
eatbn  consisted  of  the  occupation  of  two 
houses  in  succession,  for  which   he  was 
entitled  to  be  registered  under  the  28th 
•eetion  of  2  Will.  4.  c.  45.     This  is  the 
case  of  a  county  voter  entitled  to  be  regis- 
tered for  the  occupation  of  two  farms,  under 
tbe  73rd  section  of  the  6  Vict.  e.  18.     The 
&ct  of  the  two  ianns,  which,  together  com- 
pote the  quaiiification  of  the  voter,  being 
sitaated  in  the  same  place  and  the  same 
description  applying  to  both,  can  make  no 
diferenoe  in   the  principle  es^blished  in 
BatdeU  v.  GibbM,     If  the  two  houses  there 
bad  been  both  in  East  Street,  the  cases 
would  have  been  exactly  the  same,  and  the 
judgment  there  shews  that  then  both  the 
bouses  must  have  been  described  in  the 
register:   so  here,  the  voter  should  have 
described    his    qualification    in   the   third 
column  as  "  two  farms  in  succession."    By 
the  4th  section  of  6  Vict  c.  1 8,  all  persons 
are  directed  to  send  in  new  claims  who  do 
not  retain  the  same  qualification  as  de- 
scribed in  the  previous  register.  That  applies 
to  the  voter  David  Attfield.    The  qualifica- 
tion  named  in  the  register  does  not  allude 
to  his  present  holding ;  the  description  was 
placed  there  before  he  occupied  his  present 
fann  ;  and  though  such  description  chances 
to  be  applicable  by  name^  it  is  in  fact  alto- 
gether inapplicable  to  the  identity.     As  the 


(I)  5  Mas.  &  Qt,  81;  s.  c.  18  Law  J.  Rep. 
(SA>  OP.  40. 


qualification  now  stands,  it  describes  one  oc- 
cupation, whereas,  in  truth,  it  consists  of  two 
occupations  ;  and  further,  if  David  Attfield 
had  sent  in  a  fresh  claim,  as  he  should  have 
done  under  the  4th  section,  his  name  would 
have  appeared  in  a  different  list  (the  list 
of  claimants),  and  thus  notice  of  his  change 
of  qualification  would  have  been  given,  and 
opportunity  of  inquiry  as  to  the  value  of 
the  premises,  &c  wonld  have  been  afforded 
to  the  other  voters  who  are  interested  in 
maintaining  the  correctness  and  purity  of 
the  register. 

Hayes,  for  the  respondent. — The  case  of 
Bartlett  v.  Qibbs  does  not  govern  the  pre- 
sent ;  the  Court  there  decided  that  tbe  40th 
section  of  6  Vict.  c.  18,  authorising  the 
revising  barrister  to  noake  certain  amend- 
ments in  the  list  of  voters,  did  not  empower 
the  alteration  to  be  made  which  was  theie 
necessary  to  describe  the  qualification.  The 
description  of  the  qualification  there  was, 
**  House,  East  Street;*'  and  it  was  decided 
that  he  could  not  add  to  it  '*  House,  John 
Street."  In  this^case,  the  description  as  it 
stands  is  comprehensive  enough  to  embrace 
both  holdings:  no  larger  word  than  "land" 
can  be  used,  and  it  correctly  appliea  to  the 
premises  now  occupied  by  David  Attfield. 

[Maule,  J. — The  question  is,  does  he 
retain  the  same  qualification  ?] 

The  words  of  the  4th  section  are,  "  who 
shall  not  retain  the  same  qualification  as 
described  in  such  register"  If  that  de- 
scription comprises  the  voter's  present  occu- 
pation, it  is  sufficient. 

[Wilde,  C.J.— Does  "  land  in  my  occu- 
pation" in  the  register,  mean  Loveday'a 
farm  or  Walker's  fiirm  ?] 

It  means  both. 

[WiLUAHS,  J. — How  can  that  be?  It 
was  inserted  before  he  ever  held  Walker's 
land  ;  and  being  objected  to^  he  must  prove 
he  was  possessed  of  the  same  qualifica-* 
tion  as  that  described  in  the  Hst.] 

The  proviso  at  the  end  of  the  40th  sec- 
tion enables  the  revising  barrister  to  retain 
the  name  of  a  person  objected  to  who  has 
changed  his  plaee  of  abode,  without  having 
sent  in  a  firesh  claim. 

[Mauls,  J. — Read  to  the  conclusion  of 
the  clause,  and  I  think  it  will  conclude  your 
ai^ument.  '*  Provided  such  person  shall 
prove  that  he  possessed  on  the  last  day  of 
July  the  same  qualification,  in  respect  of 
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which  his  name  has  been  inserted  in  snch 
list."] 

Wilde,  C.J. — I  entertain  no  doubt  in 
this  case,  either  upon  the  words  of  the  sta- 
tute or  the  reason  of  its  enactments.  The 
4th  section,  6  Vict.  c.  18,  expressly  enacts, 
"that  all  persons  entitled  to  Tote  in  the 
election  of  a  knight  or  knights  of  the  shire 
to  serve  in  parliament,  &c.,  who  shall  not 
be  upon  the  register  of  voters  then  in  force, 
and  also  all  persons,  &c.,  who  being  upon 
such  register  shall  not  retain  the  same 
qualification*'  (by  which  I  understand  the 
same  property,  not  the  same  kind  of  quali- 
fication\  "  and  who  are  desirous  to  have  their 
names  inserted  in  the  register  about  to  be 
made,"— the  section  then  goes  on  to  direct 
how  both  those  classes  of  persons  are  to 
proceed,  that  is  to  say,  *'  shall  give  or  send  to 
the  overseers  an  original  notice  of  their  claim 
to  vote,  or  a  new  claim  in  the  form  given 
in  the  Schedule  to  the  act.  Now,  David 
Attfield  does  not  retain  the  same  property 
which  is  described  as  his  qualification  in 
the  register,  and  therefore,  according  to  the 
words  of  the  act,  he  should  have  sent  in  a 
fresh  claim.  There  is  good  reason  for  the 
course  directed  by  the  act.  When  a  person 
has  been  once  upon  the  register,  it  may  be 
taken  that  his  qualification  therein  described 
has  undergone  the  ordeal  of  a  public  scru- 
tiny :  attention  has  been  called  to  it ;  its  value 
inquired  into,  and  it  has  been  found  to 
comply  with  all  the  requirements  the  statute 
enjoins.  When  that  person  changes  his  pro* 
perty,  his  qualification  is  entirely  changed ; 
there  is  the  same  reason  for  his  sending  in 
a  new  claim  ad  there  is  for  an  original  claim 
when  his  name  had  not  appeared  on  the 
register  before.  The  same  scrutiny  is  re- 
quired to  establish  the  propriety  of  the  new, 
as  was  required  to  test  the  validity  of  the 
original  qualification,  and  the  act  therefore 
requires  a  new  claim  to  be  sent  in,  that  the 
voter's  name  may  appear  in  a  different  list, 
and  the  public  attention  be  invited  and 
called  to  investigate  that  register  in  the 
correctness  of  which  the  public  are  inter- 
ested. If  this  were  not  so,  no  person  would 
know  of  the  change  of  the  qualification .  The 
very  ambiguity  which  occurs  in  the  present 
case  shews  the  use  of  the  provisions  in  the 
4th  section,  for  if  no  notice  be  taken  of  the 
change  of  property,  and  the  same  description 


applies  to  both  holdings,  the  property  really 
described  on  the  register  may  be  a  good 
qualification,  yet  the  property  to  which  that 
description  may  happen  to  apply  may  be 
insufiUcient  to  confer  the  franchise,  and 
those  who  are  interested  in  the  matter  would 
consider  that  the  original  qualification,  which 
they  know  was  a  good  one,  was  still  occa- 
pied  by  the  voter.  The  decision  of  the 
revising  barrister  cannot  be  sustained. 

CoLTM AN,  J.,  Maulb,  J.,  and  Wiluams, 
J.,  concurred. 

DecUion  reverted. 


1847 
Nov 


47.     1 
.  18.  / 


WATSON  V.  COTTON. 


Parliament^2  ^  3  Will.  4.  c.  45.  s.  27. 
— Building, 

A  shed  described  by  the  rewising  barrister 
as  standing  against  a  wooden  paling^  btU  not 
fastened  thereto;  six  posts  put  into  the  grovndt 
support  a  tarpauling  which  forms  the  roof^one 
of  the  sides  is  boarded  up  with  boards  nailed 
to  the  posts;  the  shed  is  used  to  put  barrow$, 
posts  f  S^c,  inio^  and  wharfage  is  paid  for  the 
use  of  it : — Held^  that  the  shed  so  described 
is  a'*  warehouse"  or  "  other  building"  witlu* 
the  27th  section  of  the  Reform  Act. 

The  decision  of  the  revising  barrister  »iU 
be  affirmed,  if  it  do  not  appear  from  the 
facts  stated  in  the  case  reserved^  that  his 
decision  was  wrong, 

CASE. 

At  the  Court  held  before  me,  the  revis- 
ing barrister  for  the  borough  of  Bewdly, 
Charles  Watson,  of  Bridge  Street,  in  Stour- 
port,  within  the  said  borough,  objected  to 
the  name  of  William  Cotton  being  retained 
on  the  list  of  persons  entitled  to  vote  in  the 
election  of  a  member  to  serve  in  parliament 
for  the  said  borough,  in  respect  of  a  wharf 
and  building  in  Bridge  Street,  in  the  hamlet 
of  Lower  Mitton,  within  the  said  borough. 
The  facts  of  the  case  were  as  follows:— 
William  Cotton  occupied  a  wharf  and  shed 
in  Bridge  Street :  the  shed  stands  sgainst  a 
wooden  paling,  the  boundary  of  the  wharf, 
but  is  not  fastened  to  it  Six  posts  pat 
into  the  ground  support  a  tarpaulin  or  tar- 
cloth,  which  forms  the  roof.  One  of  the 
sides  of  the  shed  is  boarded  up  with  boards, 
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fastened  to  the  posts  by  nails.  The  shed 
is  used  for  puxposes  connected  with  the 
occupation  of  the  wharf.  'William  Cotton 
put  into  it  his  barrows,  shovels  and  coal-* 
baskets;  and  one  Marks,  who  rented  a 
part  of  the  wharf  from  William  Cotton 
for  the  purpose  of  making  hoops,  was 
allowed  to  put  hoops  and  poles  into  the 
sbed  daring  six  months,  paying  wharf- 
age for  the  use  of  it.  I  decided  that 
this  was  a  building  within  the  meaning  of 
section  27.  of  2  &  3  Will.  4.  c.  45,  and 
therefore  retained  the  name  of  William 
Cotton  on  the  list  of  voters  for  the  said 
borough.  If  the  Court  shall  be  opinion 
that  this  was  not  a  building  within  the 
meaniDg  of  sec.  27.  of  stot.  2  &  3  Will.  4. 
c.  45,  ^en  the  name  of  the  said  William 
Cotton  is  to  be  expunged  from  the  list. 
But  if  the  Court  shall  be  of  opinion  that 
this  was  a  building  within  the  meaning  of 
sect.  27.  of  Stat.  2  &  3  Will.  4.  c.  45,  then 
the  name  of  the  said  William  Cotton  is  to 
be  retained  on  the  said  list.  (Signed  by  the 
revising  barrister.) 

I  appeal  against  this  decision. 

Charles  Watson. 

Gray,  for  the  appellant. — The  shed  as 
described  in  this  case  is  not  a  sufficient 
bculding  to  confer  a  vote.  It  is  neither 
house,  warehouse,  counting-house,  shop,  or 
other  building  within  the  27th  section  of 
2  &  3  Will.  4.  c.  45.  Land  is  not  suffi- 
cient of  itself,  and  the  building  must  be 
something  stable,  soHd.and  substantial.  It 
is  not  every  building  that  is  sufficient — 
Whitmore  v.  the  Town  Clerk  of  Wenlock  ( 1 ). 

[Maule,  J. — We  are  only  told  in  this 
case  what  two  of  the  sides  of  the  shed  are 
made  of.  How  many  sides  has  it?  It 
cannot  have  less  than  three  sides,  the  other 
ude  or  sides  may  be  enormously  thick,  and 
built  of  stone.  If  our  opinion  is  required, 
ve  should  be  told  the  facts  upon  which  it  is 
to  be  formed.] 

If  the  case  be  not  sufficiently  stated,  the 
Court  will  exercise  its  power  under  the 
6oth  aection  of  the  6  &  7  Vict.  c.  18,  ^d 
Kmit  the  case  to  the  revising  barrister  to 
supply  all  the  deficiencies. 

[WiLDB,  C.J. — ^We  shall  not  encourage 
^y  proceeding  of  that  kind,  and  must  take 

H)  13  Law  J.  Rep.  (w.s.)  C.P.  55 ;  a.  c.  Whit- 
Qorc  r.Bedford,  5  Man.  &  Gr.  9. 


it  that  the  revising  barrister  finds  that  it  is 
a  building,  but  the  appellant  wants  to  know 
whether  the  facts  stated  in  the  case  prevent 
it  from  being  a  building  within  the  act.] 

It  must  be  assumed  that  everything  that 
composes  the  building  has  been  described 
by  the  revising  barrister:  de  non exisientibus 
et  non  apparentiims  eadem  est  ratio.  The 
Court  wUl  not  assume  that  anything  exists 
which  is  not  specifically  set  forth ;  and  then 
the  question  is,  is  the  building  described 
such  an  one  as  comes  within  the  terms  of 
the  Reform  Act? 

Wilde,  C.J. — The  revising  barrister  has 
found  this  to  be  a  building,  and  unless  we 
are  satisfied  from  the  description  which  he 
gives  that  it  is  not  a  building,  his  decision 
must  stand.  He  calls  it  a  shed  covered 
over  at  the  top,  and  closed  in  on  two  sides : 
that  may  well  be  a  building.  The  act  uses 
the  word  "  warehouse,"  and  though  it  is 
not  stated  how  many  sides  this  shed  has,  it 
cannot  have  less  than  three  sides,  and  they 
may  be  all  closed,  but  if  they  were  all  open 
it  might  be  none  the  less  a  warehouse  on 
that  account.  It  appears  that  the  shed  is 
used  for  putting  poles  and  tools  in,  and  that 
the  person  who  uses  it  for  that  purpose  pays 
rent  for  it :  is  not  that  a  user  of  the  shed  in 
the  nature  of  a  warehouse  ?  Whether  it  be 
a  warehouse  does  not  at  all  depend  upon 
the  nature  of  the  materials  placed  within 
it,  but  on  its  capacity  to  hold  and  protect 
the  materials  which  are  placed  within  it  for 
convenient  custody.  We  must  take  it  to 
be  a  building,  unless  there  are  facts  stated 
in  the  case  which  prevent  it  from  being  a 
building.  I  must  be  satisfied  that  it  cannot 
be  a  building  before  the  decision  is  reversed, 
and  there  is  nothing  stated  here  from  which 
I  am  led  irresistibly  to  the  conclusion  that 
this  is  not  a  building  within  the  27th  section 
of  the  Reform  Act. 

CoLTMAN,  J.  —  The  question  here  is 
more  one  of  fact  than  of  law.  The  revising 
barrister  states  that  it  is  a  building ;  and 
unless  we  see  facts  stated  which  prevent 
its  being  a  building,  we  cannot  interfere  to 
alter  his  decision. 

Maule,  J. — It  cannot  be  said  that  this  is 
not  a  building ;  the  only  question  then  is,  is 
it  such  a  building  as  the  Reform  Act  con- 
templates ?  There  is  nothing  in  the  case  to 
shew  it  cannot  be  such  a. building;  and 
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when  you  once  shew  it  is  a  building  of  some 
sort,  tlien  the  next  thing  to  be  decided  is, 
is  it  put,  or  can  it  be  put  to  any  of  the  uses 
mentioned  in  the  act  of  parliament?  I 
cannot  conceive  that  anything  else  is  neces- 
sary to  make  it  a  building  within  the  act. 
If  a  shed  had  been  built  with  great  solidity, 
open  at  two  of  its  sides,  which  was  capable 
of  being  used,  and  was  used  as  this  is  used, 
viz.,  to  put  such  things  into  as  are  required 
to  be  kept  in  it,  such  description  of  building 
would  satisfy  the  terms  of  the  27th  section 
of  the  Reform  Act,  and  the  shed  would  still 
be  a  building  within  the  act  of  parliament, 
though  it  were  not  so  strongly  built  as  the 
shed  described  may  have  been  for  anything 
that  appears  to  the  contrary  in  the  case  now 
before  us. 

Williams,  J. — I  cannot  say,  that  from 
the  facts  stated  in  this  case  the  decision  of 
the  revising  barrister  was  wrong. 

Decision  affirmed. 


1847.     \ 
Nov.  18.  J 


ONIONS  V.  BOWDLER. 


Parliament — 6  S^  7  Vict,  c,  18.  s,  40. — 
Barrister's  Power  of  Amendment, 

The  qualification  of  a  voter  for  a  boroughf 


who  was  duly  objected  to,  was  described  in 
the  overseers*  Hst  in  the  third  colmwm  as 
^  House  in  suctession,"  in  the  fourth  eo- 
lumn  as  **  Botcher  Row.*'  //  was  proved 
before  the  revising  barrister  thai  the  voter 
had  occupied  two  houses  during  the  twelve 
months  next  previous  to  the  BXst  of  Juhf, 
one  in  Coleham^  the  other  in  Butcher  Rom, 
and  he  then  applied  to  the  barrister  to 
amend  the  description  of  his  quaUJieatiom  by 
altering  the  word  *'  house"  in  the  third  co- 
lumn to  houses,  and  by  adding  "  Coleham'* 
in  the  fourth  column,  which  the  revising  bar' 
rister  refused  to  do : — Heldf  thai  the  revising 
barrister  has  no  power  under  the  40tib  section 
of  6^7  Vict.  c.  18.  to  amend  in  such  manner 
as  to  add  to  the  subject-matter  of  the  queU' 
fication  described  in  the  list, 

CASE. 

At  a  court  held,  before  the  revising 
barrister,  on  the  7th  day  of  October 
1847,  at  the  Guildhall,  in  the  boroogfa  of 
Shrewsbury,  for  revising  the  lista  of  voten 
for  the  said  borough,  John  Bowdler,  the 
respondent  in  this  appeal,  objected  to  the 
name  of  Henry  Onions  being  retained  on 
the  list  of  1 01,  occupiers  for  the  parish  of 
Saint  Alkroond,  in  the  said  borough.  The 
name  of  Onions  was  thus  inserted  in  the 
list : — 


Christian  Name  and 

Surname 

of  each  Voter. 

Place  of  Abode. 

Nature  of 
Qualification. 

[Street,   Lane,   or  other  Place  u 
this  Parish,  where  the  proper^  is 
situate^  and  number  of  the  House 
(if  any),  when  the  right  of  voting 
depends  on  Property. 

Henry  Onions,  Baker. 

Butcher  Row. 

House  in  Succession. 

Butcher  Row. 

Henry  Onions  occupied  two  houses  in 
immediate  succession.  It  was  proved,  that 
he  had  removed  from  Coleham,  in  the 
parish  of  St.  Julian,  to  Butcher  Row,  in 
the  parish  of  St.  Alkmond,  on  the  1st  day  of 
May  1847.  Both  parishes  are  within  the 
borough.  I  was  required  to  amend  the  third 
column  by  making  it  houses  in  succession, 
and  the  fourth  by  inserting  "  Coleham ;" 
and  I  held  that  I  had  no  power  to  do  so, 
on  the  ground  that  both  the  qualifying 
properties  occupied  in  succession  should  be 
stated  in  the  list,  and  I  therefore  expunged 


the  name.  A  number  of  objections  were 
determined  by  me  at  the  court  aforesaid 
upon  the  same  point,  and  the  parties,  whose 
names  are  hereunder  written  are  dissatisfied 
with  my  decision  thereon.  I  hereby  de- 
clare that  the  several  cases  depending  upon 
the  same  decision  ought  to  be  consolidated. 
And  I  also  declare  that  the  following  cases, 
which  are  identical  with  the  above,  should 
depend  upon  the  decision  on  the  case  above 
stated,  and  that  in  the  event  of  the  Court 
holding  my  decision  to  be  wrong,  the  names 
of  the  following  persons  should  be  retained 
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40  the  list  of  persons  entitled  to  vote  in  the 
election  of  members  for  the  borough  of 
Sbewibmy,  in  respect  of  their  occupation 
o(  propel^  in  the  said  borough. — Signed 
bj  the  reTising  barrister. 

"  I,  Henry  Onions,  of  Butcher  Row, 
Shrewsbury,  (Baker),  for  myself,  and  on 
bd^  of  all  the  other  persons  who  are 
cTveRsted  as  appellants  in  this  matter,  and 
whose  names  are  hereunder  written,  do 
appeal  against  this  decision,  and  agree  to 
prusecnte  this  appeal.  (Signed),  Henry 
OoioDa,  of  Butcher  Row,  Shrewsbury, 
ifidker)."  [Then  followed  the  names  of 
ftveotecn  o^r  persons.] 

WhaUlof,  for  the  appellant. — The  ques- 
tioa  in  this  case  depends  upon  the  power 
(A  the  revising  barrister  to  make  amend- 
ments in  the  Iht  of  voters  under  the 
4(Hh  secdon  of  6  &  7  Vict.  c.  18.  The 
SDendment  required  by  the  appellant  ought 
ia  have  been  made.  The  Court  will  not 
be  too  astute  in  upholding  objections  on 
the  gnmnd  of  insufficiency  of  description 
vWe  there  is  real  bona  fides  on  the  part  of 
» voter,  and  where  the  description  may  per- 
Isps  offend  against  the  rules  of  technical 
pRcition,  but  where  it  is  practically  well  un- 
<iastood.  The  barrister  here  was  requested 
to  liter  the  word  "  house,"  in  the  third 
coionm,  to  **  houses,"  and  to  insert  **  Cole- 
iuun"  m  the  fourth  column ;  and  such  alter- 
>tkJBS  would  have  rendered  the  description . 
of  the  qualification  more  accurate. 

[Maulb,  J. — The  words  in  the  act  "  for 
^  more  accurately  defining  the  same,"  do 
Dot  mean  that  the  revising  barrister  may 
s^d  a  house.] 

i^WaDE,  C.J.— -How  do  you  distinguish 
^ii  case  from  BartleU  v.  Gibh8(\),  which 
^^H  that  a  person  must  describe  in  the 
Hst  all  the  premises  of  which  his  qualifica- 
tioQ  is  made  up,  and  that  the  revising  bar- 
"ster  cannot  amend  a  statement  of  his 
qualification  which  only  comprises  the  pre- 
Biises  then  in  his  occupation?] 

The  distiiietion  is  this:  there  the  descrip- 
^Q  of  the  qualification  did  not  allude  to 
more  than  one  house ;  it  implied  that  the 
^oter  had  always  occupied  one  house  in 

^  H)  5  Man.  k  Gr.  81  \  8.c  ISLaw  J.  R«p.  (h.s.) 
C.P.  40. 


East  Street:  now  here  it  obviously  refers 
to  two  houses,  which  the  words  *'  house  in 
succession"  irresistibly  convey  to  the  mind. 
The  addition  of  "  Coleham"  would  not  alter 
the  nature  of  the  qualification,  but  would 
only  more  accurately  define  and  specify, 
by  expansion  on  the  face  of  the  list,  the 
meaning  which  was  intended  to  be,  and 
was  indirectly,  express^  by  the  words 
*'  house  in  succession."  This  case  is  more 
like  Hitckins  v.  Brown  (2),  where  the 
alteration  made  by  the  revising  barrister  in 
the  description  of  the  qualification  of  the 
voter  was  held  to  have  been  correct :  the 
word  "house,"  in  that  case,  was  altered 
into  the  word  "  houses."  In  FUmndtra  v. 
Danner^S),  the  qualification  consisted,  as 
here,  of  houses  in  succession,  but  the  num- 
ber of  one  of  the  houses  was  omitted  in  the 
list ;  and  Erie,  J.  there  said,  "  I  am  clearly 
of  opinion,  that  if  the  number  had  been 
brought  to  the  revising  barrister,  he  had 
power,  under  the  40th  section,  to  insert  it, 
and  was  bound  to  insert  it."  The  error 
(if  it  be  an  error)  in  this  case  occurs 
in  the  overseers*  list,  which  is  in  no  way 
under  the  controul  of  the  appellants  ;  and 
it  will  be  a  great  hardship  to  deprive  them 
of  the  franchise  for  technical  mistakes  com- 
mitted by  the  overseers. 

Keating,  for  the  respondent.— This  case 
cannot  be  distinguished  from  BarileU  v. 
Gfbbst  which,  it  is  submitted,  is  identical 
with  it,  and  the  decision  in  which  will  be 
upheld  by  the  Court.  The  description  of 
the  qualification  there  was  "  house,"— «o  it 
is  here  ;  the  house  described  was  that  last 
occupied, — so  it  is  here:  the  only  differ- 
ence is,  that  the  words  "  in  succession"  are 
here  added,  which,  it  is  contended,  must 
mean,  in  succession  to  another  house.  But 
the  addition  of  those  two  words  do  not 
differ  the  two  cases  when  the  principle 
established  by  BartleH  v.  Gibbs  is  properly 
defined.  The  principle  is,  that  where  a 
person  claims  to  vote  for  houses  occupied 
in  immediate  succession,  they  all  together 
form  one  undivided  qualification  :  if  he 
does  not  describe  them  all  in  the  list,  ho 

(2)  2'CoiiL  B.  25;  8.  c.  15  Law  J.  Rep.  (n.8.) 
C.P.  88. 

(S)  Ibid.  6S;  s.  c.  15  Law  J.  Rep.  (v.s.)  C.P. 
81. 
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doet  not  properly  describe  bis  qualification, 
and  the  statement  is  as  defective  as  it  would 
be  if  his  qualification  consisted  of  a  cottage 
and  land,  and  he  described  his  qualification 
as  ''  land.'*  It  is  also  extremely  important 
that  the  situation  of  the  premises  should 
be  given,  that  the  value  of  the  respective 
houses,  the  rating,  &c.  should  be  examined 
by  sill  who  are  interested  in  keeping  the 
register  pure.  The  expressions,  *'  house  in 
succession,"  and  ^'  Butcher  Row,"  are  cal- 
culated  to  mislead,  for  if  they  mean  two 
houses,  they  must  mean  two  houses  in 
Butcher  Row,  which  is  contrary  to  the  fact. 
If  the  barrister  could,  in  this  case,  add 
one  house,  he  could  add  five  houses  if  five 
were  occupied  during  the  year.  The  case 
of  Hitchins  v.  Brown  does  not  assist  the 
appellant ;  the  description  there  could  not 
have  been  altered  for  the  better :  the  word 
'*  house"  stood  in  the  third  column,  and  in 
the  fourth  column,  opposite  to  it,  "  Muck 
Lane"  and  "  St.  Mary  Street,"  and  the 
statement  of  the  qualification,  taken  alto- 
gether, could  only  mean  a  house  in  each  of 
the  two  streets  named  in  the  fourth  column. 
Flounders  v.  Donner  bears  no  resemblance 
to  this  case.  The  name  of  each  of  the  places 
in  which  the  houses  were  situate  was  there 
given,  and  the  ground  of  the  decision  was, 
that  the  barrister  was  justified  in  erasing  a 
name  because  certain  matter  of  description, 
improperly  omitted  from  the  list,  was  not 
supplied  to  his  satisfaction.  It  is  impos- 
sible to  find  a  judgment  more  expressly 
and  cogently  in  favour  of  the  respondent 
than  the  judgment  of  Tindal,  C.  J.,  in  Bart- 
leU  V.  Gibbs  :  "  We  think  the  legislature 
intended  that  the  registration  list  should 
afford  such  information  of  the  nature  and 
situation  of  the  premises,  in  respect  of  the 
occupation  of  which  each  person  claimed  a 
right  to  vote,  as  would  enable  the  other 
voters  to^ascertain  by  inquiry  the  sufiSciency 
of  the  occupation  and  value  of  each  of  the 
premises." 

Whateley^  in  reply. — The  fourth  column 
in  the  list  is  only  given  for  the  purpose 
of  specifying  the  situation  of  the  qusdifi- 
cation.  The  nature  of  the  qualification  is 
expressed  in  the  third  column,  and  there- 
fore an  alteration  in  the  fourth  column 
would  make  no  change  in  the  nature  of  the 


qualification,  and  that  is  the  change  pro- 
hibited by  the  proviso  in  the  40th  section 
of  the  Registration  Act  If  nothing  at  all 
were  stated  in  the  fourth  column,  the  re- 
vising barrister  might  have  inserted  both 
Coleham  and  Butcher  Row;  and  there  seems 
no  reason  or  principle  why  the  same  clause, 
which  confers  the  power  of  supplying  a 
total  blank,  should  not  be  held  to  confer  a 
like  authority  when  the  blank,  as  here,  is 
only  partial. 

Wilde,  C.J. — I  think  that  the  decision 
of  the  revising  barrister  was  right,  and  that 
he  had  no  power  to  make  the  amendment 
The  case  of  Bartlett  v.  Gihbs  decided,  that 
when  the  qualification  of  a  voter  consists  of 
the  occupation  of  two  houses,  the  situation 
of  each  must  be  described  in  the  list,  and 
the  necessity  of  such  a'description  is  appa- 
rent on  reference  to  the  act  of  parliament 
The  act  contemplated  that  all  persons  who 
are  interested  in  the  correctness  of  a  re- 
gister of  voters  should,  by  means  of  objec> 
tions  to  the  names  of  persons  who  were  not 
entitled  to  be  thereon,  be  enabled  to  assist 
in  securing  its  purity,  and  therefore  the  act 
required  all  particulars  of  the  qualification 
to  be  given,  in  order  that  an  opportunity 
for  the  necessary  inquiries  as  to  Uie  period 
and  nature  of  the  occupation,  as  to  the  value 
and  the  rating,  might  be  made  with  facility. 
When  the  qualification  consists  of  two 
houses  these  inquiries  as  to  each  house  are 
equally  important,  and  therefore  the  situa- 
tion of  each  must  be  given.  The  voter  here 
did  not  give  the  necessary  information :  the 
information  he  did  give  was  worse  than  no- 
thing, for  it  was  false ;  Butcher  Row  (if  it  be 
taken  to  mean  two  houses)  means  that  both 
houses  were  in  Butcher  Row,  and  inquiries 
there  would  shew  at  once  that  his  occupation 
was  not  suflSciently  long  to  confer  the  fran- 
chise ;  and  if  on  the  objection  being  taken  he 
oan  at  the  last  moment  add  a  house  in  Cole- 
ham  when  all  opportunity  for  inquiry  is  gone 
by,  the  rights  of  the  objectorand  the  intention 
of  the  act  will  be  alike  defeated.  The  words 
'*  Butcher  Row"  contain  nothing  equivocal 
or  ambiguous ;  and  the  40th  section,  though 
it  empowers  the  barrister  to  make  amend- 
ments when  the  qualification  b  insufficiently 
described,  precludes  hip  from  receiving  any 
other  qualification  than  that  described  in  the 


MICHAELMAS  TERM,  1847. 


73 


list.  It  is  said  tliat  tibe  hitter  expression 
means,  that  when  a  person  appears  as  a 
householder  he  shall  not  prove  that  he  is  a 
fiveholder  or  a  freeman;  but  I  think  it 
means  something  far  beyond  that.  Then 
can  it  be  said  that  the  amendment  sought 
to  be  introdnced  will  render  more  clear 
or  more  accurate  anything  which  already 
exists  ?  Coleham  does  not  assist  the  per- 
spicuity of  Butcher  Row,  but  adds  some- 
thing extraneous  and  wholly  independent  of 
it :  its  effect  is  to  make  a  substantial  addition 
to  the  qualification,  which  without  such  ad- 
dition is  no  qualification  at  all.  Hiichins  v. 
Brown  is  no  authority  for  the  appellant :  the 
ntoadon  of  the  two  houses  forming  the  qua- 
lification was  specified  in  the  four&  column, 
and  thus  the  information  required  by  the 
act  of  parliament  was  afforded. ,  The  case 
of  Fkwtderi  v.  Banner  decided  that  when 
the  qualification  is  made  up  by  the  succes- 
site  occupation  of  two  houses,  and  such 
houses  are  numbered,  the  voter  should  de- 
scribe them  by  their  number  in  the  lisU 
There  was  no  question  of  amendment  before 
the  Court ;  and  though  Erie,  J.  expressed 
an  opinion  that  the  barrister  might  have 
amended  there,  still  the  case  does  not  apply 
here,  the  nature  of  the  amendment  required 
not  being  similar.  The  application  here 
was  not  to  define  the  same  thing  more 
clesriy,  bat  to  add  another  thing  essentially 
diierent ;  and  the  decision  of  the  revising 
barrister  must  be  affirmed. 

CotTM AK,  J.— I  am  of  the  same  opinion. 
It  is  urged  upon  us  that  the  failure  of 
descriprion  of  the  qualification  occurs  in  the 
overseers'  Ibt,  and  therefore  it  would  be  hard 
to  dtsfiranchise  the  voter.  VigUaniihu^  non 
dormientibus  jura  subveniunt.  He  had  the 
opportunity  to  send  in  a  full  and  sufficient 
description  in  a  new  claim,  and  therefore 
the  omission  is  his  own  fimlt.  **  House  in 
Bocoession"  in  the  third  column  may  mean 
the  successive  occupation  of  two  houses, 
hut  the  fourth  column  confines  their  situa- 
tion te  Butcher  Row.  The  proposed  amend- 
ment would  not  more  accurately  define 
Butcher  Row,  but  would  introduce  a  quali- 
fication different  irom  that  stated  in  the 
list. 

Maui«b,  J. — The  powers  of  amendment 

given  to  the  revising  barrister  are  prescribed 

by  the  40th  section,  and  I  agree  that  the 

amendment  asked  for  in  this  case  was  not 
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within  them.  Those  powers  ought  not  to 
be  extended.  Amendments  are  allowed  in 
cases  of  total  omission,  and  for  the  purpose 
of  more  accurate  definition.  Does  the  word 
**  Coleham, '*  here  sought  to  be  introduced, 
come  within  the  latter  head  of  amendment  ? 
is  the  only  question.  Butcher  Row  is  not 
rendered  more  clear  by  its  addition,  and 
there  the  alteration  ought  not  to  have  been 
made. 

Williams,  J. — Taking  a  liberal  view  of 
the  statement  of  the  qualification  as  it  ap- 
pears in  the  list,  it  means,  houses  in  succes- 
sion in  Butcher  Row  in  the  parish  of  A. 
By  the  proposed  amendment  it  would  be, 
two  houses  in  succession  in  parishes  A.  and 
B :  that  would  be  a  different  qualification 
altogether,  which  the  revising  barrister  had 
no  power  to  introduce. 

Decision  affirmed^  with  costs. 
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Parliament — 6  Sc  7  ^ict,  c,  18.  s,  44. — 
Form  of  Case  in  Consolidated  Appeal, 

If  cases  are  included  in  a  consolidated 
appeals  under  6^*  7  Vict,  c.  18.  s.  44,  which 
do  not  depend  upon  a  decision  on  the  same 
points  of  law,  the  Court  has  no  jurisdiction 
to  hear  the  appeal. 

A  revising  barrister  granted  appeals 
against  his  decisions  in  respect  tffive  voters 
for  a  borough,  and  declared  that  such 
appeals  ought  to  be  consolidated*  After 
stating  the  facts  applicable  to  each  voter, 
and  the  reasons  upon  which  his  decisions 
were  founded,  the  case  concluded,  **Ifthe 
Court  should  be  of  opinion  that  the  oecupa» 
tion  and  residence  of  each  or  any  of  the 
appellants  was  sufficient,  the  names  of  aU 
or  such  as  the  Court  shaU  think  Jit,  are  to 
be  retained  on  the  register,  otherwise  to  be 
expunged**  :^^Held,  thai  the  appeals  were 
improperly  consolidated,  as  the  decision  on 
one  would  not  govern  the  rest;  that  the  Court 
had  no  jurisdiction  to  entertain  any  of  the 
appeals,  and  that  the  case  must  be  struck  out. 

This  appeal  was  consolidated  with  the 
appeals  of  James  Templer,  Henry  Augustus 
Templer,  and  John  Charles  Templer. 

The  names  of  the  appellants  (who  wem 
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doly  objected  to  by  tbe  respondent)  ■  ap-     of  Lyme,  in  the  borough  of  Lyme,  in  the 
peared  upon  the  list  of  voters  for  the  parish     following  form :— - 


Prior,  John  Venn 

Silver  Street,  Lyme 

House  and  Land 

Springfield  House 

Templer,  James 

Silver  Street,  Lyme 

House  and  Land 

Springfield  House 

Templer,  Henry  AugustuB 

Silver  Street,  Lyme 

House  and  Land 

Springfield  House 

Templer,  John  Charles 

9 

Silver  Street,  Lyme 

House  and  Land 

1 

Springfield  House 

The  appellants  were  duly  rated  for  the 
property  described,  and  the  rates  were  duly 
paid  by  them,  and  the  property  is  of  suffi- 
cient value  to  entitle  them  all  to  be  retained 
on  tbe  list  of  voters  as  joint  occupiers,  if 
the  qualification  is  complete  in  other  re- 
spects. 

Mr.  GreoTge  O'Kelly  Templer,  a  solicitor 
at  Lyme,  purchased  for  Mr.  Attwood,  in 
1845,  the  property  in  question  (Springfield 
House),  from  Mr.  Tartt,  for  the  residue  of 
a  term  of  twenty -one  years,  of  which  seven 
were  unexpired.  Mr.  Tartt  gave  up  pos- 
session to  Mr.  O'Kelly  Templer,  for  Mr. 
Attwood,  on  the  25th  of  July  1845,  the 
agreement  for  purchase  having  been  made 
about  three  weeks  before. 

Mr.  Prior  is  the  brother-in-law  of  Mr. 
O'Kelly  Templer,  and  is  a  barrister,  prac- 
tising in  Lincoln's  Inn,  and  has  a  residence 
with  his  wife  and  fiEunily  at  Greenwich,  and 
has  bad  so  for  some  years. 

Mr.  John  Templer  is  a  brother  of  Mr. 
O'Kelly  Templer,  and  is  a  special  pleader 
practising  in  the  Temple,  and  has  a  resi- 
dence with  his  wife  and  family  at  Chreen  wich, 
and  has  had  so  for  some  years. 

Mr.  James  Templer  is  the  father  of  Mr. 
O'Kelly  Templer,  and  is  a  solicitor  residing 
at  Bridport,  within  seven  miles  of  the  boun- 
dary of  the  borough  of  Lyme. 

Mr.  Henry  Augustus  Templer  is  another 
brother  of  Mr.  O'Kelly  Templer,  and  is  a 
solicitor  at  Bridport,  and  resides  with  his 
wife  there,  and  his  house  also  is  within 
seven  miles  of  the  boundary  of  the  borough 
of  Lyme. 

Mr.  O'Kelly  Templer,  at  the  latter  end 
of  July  1845,  treated  with  Mr.  James  Tem- 
pler, and  Mr.  H.  A.  Templer,  for  tbeir 
taking  Springfield  with  Mr.  Prior  and  Mr. 
John  Templer  upon  the  terms  hereinafter 
stated,  and  Mr.  Templer  (the  father)  wrote 


in  the  last  week  of  July  1845,  to  propose 
to  Mr.  Prior  and  Mr.  John  Templer,  that 
they  (the  four  appellants)  should  take  the 
house  furnished,  as  yearly  tenants,  rent 
free,  on  the  terms  of  paying  the  rates  and 
taxes,  the  tenancy  to  commence  from  the 
30th  of  July  1 845.  An  agreement,  already 
prepared,  was  signed  by  Mr.  Attwood,  and 
all  the  four  appellants,  on  or  before  the 
31st  day  of  July  1845,  by  which  Mr.  Att- 
wood agreed  to  let,  and  the  four  appellants 
agreed  to  take,  Springfield  House,  with  the 
coach-house,  garden,  &c.,  together  widi 
tbe  furniture  and  fixtures,  &c.,  as  tenants 
from  year  to  year,  from  the  29th  of  July 
1845,  in  consideration  of  the  four  appel- 
lants agreeing  to  pay  all  rates  and  taxes, 
and  to  keep  the  internal  part  of  the  house 
in  its  then  state  of  repair. 

In  anticipation  of  the  agreement  bdng 
completed,  Mr.  O'Kelly  Templer  engaged 
a  woman  to  take  care  of  the  house  on  be- 
half of  the  appellants,  and  she  has  lived  theie 
as  their  servant  ever  since. 

Upon  the  30th  of  July  1845,  Mr.  H.  A. 
Templer  went  to  the  house,  and  told  the 
housekeeper  that  he  came  to  take  posses- 
sion, and  he  took  the  key. 

Upon  the  81st  of  July  1845,  Mr.  Tem- 
pler (the  father)  came  to  the  house  and 
slept  there  on  that  night,  and  six  times  in 
the  summer  of  1846,  and  four  nights  in 
1847. 

Mr.  Prior  came  down  to  Springfield 
House  with  his  wife  and  family  in  S^tem- 
her  and  October  1845,  and  stayed  there 
a  fortnight.  He  has  not  been  there  since 
until  the  9th  of  September  1847,  when  he 
came  to  Lyme  with  his  wife  and  children, 
and  three  servants,  and  remained  for  a 
month. 

Mr.  John  Templer  accompanied  his  £ither 
Mr.  Templer  to  Lyme  during  the  time  of 
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the  revuion  of  the  list  of  voters  in  October 
1845,  (Mr.  Templer  being  professionally 
engaged  in  court  attending  to  the  revision), 
and  remained  a  week  at  the  house.  In 
August  1846,  he  (Mr.  John  Templer)  came 
to  the  house  with  his  wife,  two  children, 
and  one  servant,  and  accompanied  by  his 
wife*8  fiither  and  three  of  his  servants.  He 
remained  for  eleven  weeks.  In  October 
1847,  Mr.  James  Templer,  with  his  wife  and 
family,  came  to  the  house  (while  Mr.  Prior 
and  his  family  were  living  in  it  as  above 
mentioned),  and  remained  there  from  Thurs- 
day to  the  following  Sunday  as  the  guest 
of  Mr.  Prior,  as  &r  as  his  table  was  con- 
cerned. 

Mr.  and  Mrs.  H.  A.  Templer  slept  three 
or  four  nights  at  the  house  between  the 
SUt  of  July  1845,  and  the  31st  of  July, 
1B46 ;  one  night  in  August  1847,  and  again 
when  he  came  to  attend  the  Court  in  Oc- 
tober 1847,  to  support  his  qualification. 

Whilst  Mr.  Prior  and  Mr.  J.  Templer 
have  respectively  been  at  Springfield,  they 
have  left  their  houses  at  Oreenwich  in  the 
care  of  sometimes  one,  and  sometimes  two 
tenants  on  board  wages.  Several  friends 
and  relatives  of  the  Messrs.  Templers,  with 
tbeir  assent,  have  stayed  for  a  few  days  at 
a  time  (on  one  occasion  for  two  weeks)  at 
Springfield  during  that  year,  and  others  have 
siept  there  with  the  assent  of  the  Messrs. 
Templer  also  for  single  nights  when  they 
have  come  from  the  neighbourhood  to 
balls  at  Lyme.  The  furniture  in  the  house 
belongs  to  Mr.  Attwood.  The  value  of  the 
iiiroiahed  house  and  premises  is  150^.  a-year : 
the  value  of  the  house  unfurnished  is  about 
80/.  a-year.  Mr.  Attwood  pays  a  rent  of 
65/.  a-year  for  the  remainder  of  the  term 
on  a  repairing  lease. 

The  housekeeper  has  since  the  date  of 
the  agreement  been  paid  by  the  appellants, 
and  has  acted  entirely  under  their  orders. 
So  has  a  gardener  who  has  been  occasionally 
employed  for  the  appellants.  The  produce 
of  the  garden  (except  what  has  been  con- 
sumed by  the  appellants  and  their  fiimilies 
and  friends  in  the  above  visits,)  has  been 
consumed  (with  their  assent)  by  the  house- 
keeper and  her  husband;  the  produce  of 
the  grass  field  sold  by  Mr.  O'Kelly  Tem- 
pler, on  behalf  of  the  appellants,  has  been 
earned  by  him  to  their  account,  to  the 
amount  of  2i.  a-year.   The  rates  and  taxes, 


amounting  to  18/.  per  annum  (of  which 
6/.  15s.  is  the  amount  of  the  poor-rate), 
have  been  paid  by  Mr.  O'Kelly  Templer, 
and  repaid  him  by  the  appellants. 

The  revising  barrister  found  that  the  ex- 
clusive object  of  the  landlord  was  to  enable 
the  appellants  to  acquire  the  right  of  voting 
for  the  borough  of  Lyme ;  that  the  substan- 
tial object  of  the  appellants  was  to  acquire 
the  right  of  voting ;  and  although  they  then, 
and  continually  since,  contemplated  an  oc- 
casional visit  to  Lyme,  with  Uieir  families, 
as  a  consequence  of  the  agreement,  that  that 
object  formed  an  inconsiderHble  part  of  their 
real  motives  for  entering  into  the  agree- 
ment ;  but  that  the  agreement  was  executed 
by  them  with  the  bond  fide  intention  of 
complying  literally  with  its  terms,  that  is 
to  say,  of  paying  the  rates  and  taxes,  and 
of  paying  for  repairs,  and  of  acquiring  the 
rights  of  tenants  from  year  to  year,  ac- 
cording to  the  agreement;  and  upon  the 
above  facts  the  barrister  found  and  decided, 
that  Mr.  Prior  and  Mr.  John  Templer 
did  not  actually  or  constructively  reside 
within  the  borough  of  Lyme,  or  within 
seven  statute  miles  thereof  or  of  any  part 
thereof,  for  six  calendar  months  next  pre- 
vious to  the  last  day  of  July  1847,  within 
the  meaning  of  the  statute  2  Will.  4.  c.  45, 
and  statute  6  Vict.  c.  18.  He  found  also 
that  the  house  was  not  reasonably  adapted 
to  be  contemporaneously  inhabited  by  the 
appellants  and  their  families,  and  thereupon 
found  and  decided  that  while  Mr.  Prior  and 
his  family  were  inhabiting  the  house,  it  was 
neither  actually  nor  constructively  occupied 
by  the  other  appellants,  within  the  meaning 
of  Stat.  2  Will.  4.  c.  45,  nor  constituted 
their  residence ;  and  that  while  Mr.  John 
Templer  and  his  family  were  inhabiting  the 
house,  it  was  neither  actually  nor  construc- 
tively occupied  by  the  other  appellants, 
nor  constituted  their  residence. 

If  the  Court  should  be  of  opinion  that 
the  occupation  and  residence  of  each  or  any 
of  the  appellants  was  suflicient,  the  names 
of  all,  or  such  as  the  Court  should  think  fit, 
were  to  be  retained  on  the  register,  otherwise 
to  be  expunged. 

ByleSf  Serj,^  for  the  appellants,  was  pro- 
ceeding to  argue  on  their  behalf. — 

[Maule,  J.  —  This  is  a  consolidated 
appeal,  and  yet  the  facts  in  the  cases  are 
different:  that  is  inconvenient.] 
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The  facts  are  very  nearly  the  same  in 
each  case;  they  relate  to  the  common 
motives  of  the  parties,  their  residence,  and 
the  occupation  of  the  same  house. 

[Mauls,  J. — The  proximity  of  the  facts 
renders  it  the  more  difficult  to  separate 
them :  the  44th  section  of  6  &  7  Vict.  c.  18. 
allows  a  consolidated  appeal  when  the 
validity  of  any  number  of  claims  or  ob- 
jections depends  upon  the  same  points  of 
law,  and  where  one  decision  would  bind  all. 
This  seems  to  be  an  appeal  without  juris- 
diction, because  the  revising  banister  ex- 
pressly states,  "that  the  names  of  all,  or 
of  such  as  the  Court  shall  thiAk  fit,  shall 
be  retained  on  the  register,  otherwise  ex- 
punged."] 

[Wilde,  C. J.— When  actions  on  a  policy 
of  insurance  are  consolidated,  different  facts 
are  not  stated  against  different  underwriters : 
one  state  of  facts  must  apply  to,  and  one 
decision  must  bind,  the  whole.] 

Then  the  revising  barrister  will  be  directed 
to  separate  the  cases.  The  Court  will  remit 
the  case  to  him,  as  provided  by  the  65th 
section  of  the  Registration  Act,  '*if  the 
statement  of  the  matter  of  appeal  is  not 
sufficient  to  enable  them  to  give  judgment 
in  law.*'  If  the  Court  decline  to  remit  the 
case  to  the  revising  barrister  for  alteration, 
then,  as  Mr.  Prior  is  an  appellant  properly 
before  the  Court,  I  will  proceed  on  his  case 
alone;  he  at  all  events  is  entitled  to  be 
heard. 

Kinglakef  Serj^^  for  the  respondents.— I 
cannot  consent  to  the  last  proposition.  Even 
if  the  Court  has  power  to  proceed  with  one 
case  alone,  —  which,  under  these  circum- 
stances, it  has  not,— the  respondent  would 
then  not  come  properly  before  the  Court. 
He  has  consented  to  appear  in  a  consoli- 
dated appeal,  and  might  have  refused  to 
^pear  against  a  single  vote. 

[Maule,  J. — The  revising  barrister  had 
no  power  to  do  what  he  has  done :  if  he  had 
decided  separately  upon  each  case,  he,  per- 
haps, would  not  have  doubted  sufficiently 
upon  any  one  to  allow  an  appeal.] 

Per  Ciiriam.- The  Court  has  no  juris- 
diction to  entertain  the  appeal  in  its  present 
shape,  for  the  reasons  which  have  been 
pointed  out.  Neither  can  we  remit  this  case 
to  be  more  fully  stated :  a  paucity  of  state- 
ment is  not  here  complained  of;  the  defect 


m  an  inherent  vice  in  the  framewoik  of 
the  case  of  appeal,  which  the  addidon  ef 
further  statement  can  by  no  means  rsmedy. 
If  such  a  statement  as  this  could  be  enter- 
tained, a  consolidated  appeal  might  cantsia 
every  case  argued  before  the  revising  bar* 
rister  during  the  revision  in  which  an  appeal 
was  aUowed,  though  eadi  case  depended 
upon  a  different  statement  of  focts.  The 
appeal  cannot  be  heard. 

Caae  Hruek  mU. 


1847.  r^O^BTT  AND  ^OIH>^  A.. 

Nov.  18,190     "o»aa>  OP    OCTO.D,  r. 

'  (^      HOPPE  AND  OTHERS. 

Bankrupt — Prior  Act  of  Bankruptcy^ 
Notice  of— 5  ^  6  Fict.  c.  122.  j.  22.— 
2^8  yict.  c,  29. — Money  had  and  re- 
eeived. 

Under  the  5  ^  6  Vict.  e.  122.  s.  82,  the 
jUing  of  a  declaration  ofimeiveney  w  ofiUelf 
a  complete  act  of  bankruptcy  ^  wUhoui  being 
followed  by  an  advertisement  of  the  same  in 
the  Gazette  under  the  6  Geo,  4.  c  16.  j.  6. 

Ther^orOt  where  a  trader  gave  exeeutum 
creditors  notice  that  he  had  JUed  a  deelara' 
tion  of  insolvency  f  and  thereby  committed  an 
act  of  bankruptcy 9  this  was  held  a  sufident 
notice  of  a  prior  act  of  bankruptcy  to 
deprive  the  creditors  qf  the  proiecUon  of  the 
2^3  Vita.  c.  29. 

A  trader  having  been  arrested  on  a  ca.  sa. 
at  the  suit  of  the  defendants^  who^  as  weU 
as  the  sheriff* s  officer^  had  reoeived  a  notice 
of  a  prior  act  of  bankruptcy  ^  paid  over  a 
portion  of  his  assets  to  the  officer  in  order  to 
procure  his  discharge^  and  the  officer  paid 
over  the  amouni  to  the  defendants  i^^Heid, 
that  the  bankrupt's  assignees  were  eniiiled 
to  recover  back  from  the  defendants  the 
amount  so  paid,  in  an  action  for  money  hod 
and  received. 

Assumpsit  for  money  had  and  received, 
and  on  an  account  stated. 

Pleas — First,  except  as  to  2\l.  Is.  6^» 
parcel,  &c.  non  assumpsit  ;^  and  second,  as 
to  the  said  2X1.  Is.  Qd.,  parcel,  &c.,  payment 
into  court.  The  plaintiffsjoined  issue  on  the 
first  plea,  and  accepted  die  money  oat  of 
court  on  the  second. 

The  action  was  brought  by  the  platnti£b 
as  assignees  of  J.  G.Uffocd,  a  bankropt» 
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to  reoover  the  sum  of  671.  Bs.  received  by 
the  defendants,  of  which  46/.  Is,  6d.  was 
leceiTcd  under  a  cm,  sa.  issued  against  the 
penoD  of  the  bankrupt,  and  21/.  Is.  6d» 
Doder  a  test.  fi.  fa,  issued  against  his 
goods.  Bj  the  consent  of  the  parties,  and 
hj  the  order  of  Maule,  J.,  the  following 
CASE  was  stated  for  the  opinion  of  the 
Conit:— 

Jq  the  month  of  February  1846,   and 
b^oie  his  bankruptcy,  John  George  UfFord 
Tas  iodebted   to   the  defendants   in   two 
several  sums  of  36/.  and  9L  I2s,  (that  is  to 
say),  the  said  sum  of  96L  upon  a  bill  of 
exchange  drawn  by  them  upon,  and  accepted 
by  him,  which  became  due  on  the  14th 
of  Febmaiy  in  the  year  aforesaid,  and  in 
the  gum  of  9L   12s.  for  goods  sold  and 
dehVered.    On  the  Idth  of  die  same  month 
the  ddendaats  eommenoed  an  action  against 
the  said  J.  G.  Uflfbid  in  the  Court  of  Ex- 
chequer, for  the  said  sum  of  9/.  12s.,  for 
which  they  held  no  security ;  and  on  the 
18th  of  the  same  month,  the  defendants 
covime&oed  another  action  i^inst  the  said 
J.  G.  Uffixrd  in  the  same  court  to  recoTer 
the  anonnt  of  die  said  bill  of  exchange. 
Id  the  former  of  these  actions  the  defen- 
^ta  delivered  their    declan^on  on  the 
20th  of  Febnuuy,  and  a  plea  haying  been 
pleaded  thereto  and  issue  joined  thereon, 
Qodce  of  trial  before  the  sheriff  was  given 
on  the  27th  of  February ;   but  upon  the 
^th  of  March  a  Judge's  order  was  made  by 
conseat  for  a  stay  of  proceedings  in  that 
%tioo,  upon  payment  of  91.  12s.,  the  debt 
therein  ckimed,  and  costs  to  be  taxed,  the 
peyment  to  be  made  on  the  9th  of  March, 
^  present  defendants  having  liberty  to 
sign  final  judgment  therein  forthwith  ;  and 
fioa]  judgment  was  accordingly  signed  in 
that  action  on  the  4th  of  March  1846.     In 
the  second  action,  namely,   that  for  the 
amount  of  die  bill  of  exchange,  the  present 
defendants  delivered  their  declaration  on  the 
26th  of  February,  and  a  plea  was  pleaded ; 
hat  the  present  defendants  were  allowed 
afterwards  to  sign  final  judgment  under  a 
Judge's  order ;  and  judgment  was  accord- 
-ngly  signed  in  that  action  on  the  7th  of 
March  1846.     On  the  9th  of  March  1846 
ibe  said  J.  G.  Ufford  signed  and  filed  in 
the  office  of  the  Lord  Chancellor's  Secre- 
tary of  Bankrupts,  a  paper  writing,  attested 
by  Henry  Swan  in  the  form  following: — 


"  I,  the  undersigned  J.  G.  Ufford,  of  High- 
bury Brewery,  Hollo  way,  in  the  county  of 
Middlesex,  common  brewer,  do  hereby  de- 
clare that  J  am  unable  to  meet  my  engage- 
ments. Dated  this  9th  day  of  March,  a.d. 
1846.— J.  G.  Ufford.  Witness,  Henry 
Swan,  attorney  of  the  Court  of  Queen's 
Bench  at  Westminster,  No.  2,-Great  Knight 
Rider  Street,  Doctors  Commons,  Lon- 
don." 

On  the  same  day,  a  notice  in  writing 
was  served  upon  the  present  defendants  at 
their  office.  Pig's  Quay,  Bridewell  Precinct, 
William  Street,  Blaekfriars  Bridge,  in  the 
city  of  London  ;  and  also  on  their  attorney, 
Mr.  Engieheart,  at  his  ofiice  in  Doctors 
Commons,  of  which  notice  the  following  is 
a  copy  :— 

^  In  the  Exchequer  of  Pleas.  Between 
Charles  Hoppe,  Charles  Edgely  Hoppe 
and  Joseph  Hoppe,  plaintiff,  and  John 
(reorge  Ufford,  defendant. — Take  notice 
that  I  have  this  day  filed  in  the  office  of  t^e 
Secretary  of  Bankrupts,  in  Quality  Court, 
Chancery  Lane,  in  the  county  of  Middlesex, 
a  declaration  of  insolvency,  a  true  copy  of 
which  is  hereto  annexed;  and  I,  being  a 
trader,  have  thereby  committed  an  act  of 
bankruptcy  within  the  true  intent  and 
meaning  of  some  or  one  of  the  statutes  now 
in  force  concerning  bankrupts.  Dated  this 
9th  day  of  March,  a.d.  1846.  Yours  obe- 
diently, (Signed)  J.  G.  Ufford,  the  above- 
named  defendant,  Highbury  Brewery,  Hoi- 
loway.  To  Messrs.  Charles  Hoppe,  Charles 
Edgely  Hoppe  and  Joseph  Hoppe,  the 
above-named  plaintiffs  ;  and  to  Mr.  W. 
Hayley  Engieheart,  their  attorney  or  agent, 
8,  Great  Knight  Rider  Street,  Doctors 
Commons." 

On  the  9th  day  of  April  1846,  a  writ  of 
testatum  fieri  facias  was  issued  on  behalf 
of  the  present  defendants  on  the  judgment 
obtained  in  the  first  action,  indorsed  to  levy 
21J.  \s,  6d.^  the  amount  of  the  debt  and 
eosts  in  that  action;  and  this  writ  was 
delivered  to  an  officer  of  the  sheriff  of  Mid- 
dlesex on  the  same  day.  On  the  said  9th 
day  of  April  a  writ  of  capias  ad  mUisfacien* 
dum  was  also  issued  on  behalf  of  the  present 
defendants  against  the  said  J.  G.  Ufford  in 
the  second  action,  indorsed  to  take  46i.  ls.6(i, 
the  amount  of  the  debt  and  costs  in  that 
action ;  and  this  writ  was  also  delivered  to 
an  officer  of  the  sheriff  of  Middlesex  on  the 
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same  day.  On  the  said  9th  day  of  April 
1 846,  the  officer  of  the  sheriff  levied  upon 
the  goods  of  the  said  J.  G.  Ufford,  under 
the  said  writ  of  test,  fi,  fa.^  the  said  sum  of 
2\l,  \9, 6d,y  which  was  afterwards  paid  over 
to  the  present  defendants,  and  which  sum 
they  have  paid  into  court  in  the  present 
action.  On  the  same  day,  the  said  9th  of 
April  1846,  the  officer  to  whom  the  said 
writ  of  ca,  sa.  had  been  delivered  took  the 
said  J.  G.  Ufford  in  execution  under  that 
writ ;  and  at  the  time  of  the  said  arrest,  the 
said  J.  G.  Ufford  informed  the  said  officer 
of  his  having  filed  the  said  declaration  of 
insolvency.  The  said  J.  G.  Ufford  was, 
on  the  same  day,  removed  in  the  custody 
of  the  said  officer  to  a  lock-up-house,  where 
in  order  to  procure  his  discbarge  he  paid  to 
one  of  the  assistants  of  the  said  officer  the 
amount  indorsed  on  the  said  writ  of  ca.  «a., 
having  also  previously  informed  the  said 
assistant  of  his  having  filed  the  said  decla-* 
ration  of  insolvency.  This  money,  being 
the  said  sum  of  462.  1«.  6d.  now  claimed  in 
the  present  action  in  addition  to  the  sum 
paid  into  court,  was  part  of  the  assets  of 
the  said  J.  G.  Ufford,  at  the  time  when 
it  was  so  paid  to  the  said  assistant  of  the 
said  officer  as  aforesaid,  and  w«is  afterwards 
(that  is  to  say),  on  the  11th  of  April  1846, 
and  before  the  commencement  of  this  action, 
paid  over,  by  the  said  assistant  who  received 
it,  to  the  officer  of  the  sheriff,  and  by  him 
to  Mr.  Engleheart,  the  attorney  to  the  pre- 
sent defendants,  and  was  received  by  him 
on  their  behalf ;  and  he  has  since  paid  over, 
or  otherwise  accounted  to  the  defendants 
for,  the  same.  The  before-mentioned  actions 
were  commenced  and  prosecuted  by  the 
defendants  against  the  said  J.  G.  Ufford, 
adversely,  and  with  the  sole  view  of  assert- 
ing their  legal  rights.  On  the  dOth  of 
April  1846  a  fiat  in  bankruptcy  was  issued 
against  the  said  J.  G.  Ufford,  founded  on 
the  said  declaration  of  insolvency,  under 
which,  on  the  1st  of  May  following,  he  was 
duly  declared  a  bankrupt,  and  this  fiat  and 
the  proceedings  thereon  are  still  in  force, 
and  the  present  plaintiffs  have  been  duly 
appointed,  under  the  said  fiat,  assignees  of 
the  estate  and  effects  of  the  said  J.  G.  Ufford, 
and  now  claim  to  recover  from  the  present 
defendants,  in  addition  to  the  sum  of  money 
already  paid  into  court,  the  said  sum  of 
46L  Is.  6d,t  as  money  had  and  received  to 


the  use   of  the  plaintiffs  as  such   assign 
nees. 

The  question  for  the  opinion  of  the  Court 
was,  whether,  under  the  circumstances  above 
stated,  the  plaintiffs,  as  assignees  as  afore- 
said, were  entitled  to  recover  the  said  sum  of 
461.  \8.  6d.  If  the  Court  should  be  of 
opinion  in  the  affirmative  thereof,  then  the 
defendants  agreed  that  judgment  should  be 
entered  against  them  by  confession  for  the 
said  sum  of  461.  Is,  6c{.,  in  addition  to  the 
said  sum  of  money  already  paid  into  court 
in  this  action,  immediately  after  the  decision 
of  this  case,  or  otherwise  as  the  Court  might 
think  fit;  but  if  the  Court  should  be  of  a 
contrary  opinion,  then  the  plaintiffs  agreed 
that  a  judgment  should  and  might  be  entered 
against  them  of  nolle  prosequi^  as  to  the 
issue  joined  in  this  action,  immediately 
after  the  decision  of  this  case,  or  otherwise 
as  the  Court  might  think  fit,  and  that  judg- 
ment should  be  entered  accordingly. 

Badel^  (  Talfourd^  Serj,  was  with  him), 
for  the  plaintiffs. — The  defendants  are  not, 
according  to  the  principles  of  the  bankrupt 
laws,  entitled  to  retain  this  money  as  against 
the   assignees.     The  2   &   3  Vict.   c.  29. 
protects  bond  fide  payments  made  by  the 
bankrupt  after  the  act  of  bankruptcy,  only 
in  cases  where  the  person  receiving  the  money 
had  no  prior  notice  that  an  act  of  bankruptcy 
had  been  committed.     The  case  here  finds 
that  the  defendants  had  such  notice.   Autho- 
rity on  the  point  is  almost  needless ;  but 
the  case  of  Allanson  v.  Atkinson  (1)  is  pre- 
cisely in  point.  In  that  case,  a  person  having 
committed  an  act  of  bankruptcy  was  arrested 
on  a  ca,  sa,,  at  the  suit  of  the  defendants, 
and  in  order  to  procure  his  discharge  he 
gave  goods  to  >the  sheriff's  officer  to  pledge, 
and  the  officer  having  accordingly  pledged 
them,  handed  over  the  proceeds  to  the  de- 
fendants.   Under  these  circumstances,  the 
assignees  were  held  entitled  to  recover  back 
the  money,  although  the  defendants   had 
not  been   privy  to  the   act  of  pledging. 
Though  the  bankrupt  laws  have  been  altered 
since  that  case,  the  same  principle  is  directly 
applicable  here,  subsequent  enactments  only 
substituting  notice  of  an  act  of  bankruptcy 
for  the  committal  of  the   act  itself;  and 
notice  having  been  given  as  in  this  case, 
the  consequences  remain  the  same. 

(1)  1  Mau.  &  Selw.  583. 
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Simon,  for  the  defendants. — The  notice 
of  the  prior  act  of  bankruptcy,  given  in  this 
case,  is  not  sufficient  under  the  statute. 
The  mere  filing  of  a  declaration  of  insol- 
vency is  not,  by  6  Geo.  4.  c.  16.  s.  6,  an 
act  of  bankruptcy,  unless  followed  by  an 
advertisement  of  the  same  in  the  London 
Gazette ;  and  therefore  notice  of  it  alone, 
withoat  notice  of  such  advertisement,  will 
not  take  a  payment  out  of  the  protection  of 
the  2  &  3  VicU  c.  29.  s.  1,  which  protects 
dealings  with  a  bankrupt  before  the  fiat, 
provided  the  party  having  such    dealing 
had  not  notice  of  a  prior  act  of  bankruptcy. 
Jo  C<mway  v.  JVa2/(2)  a  notice  that  J.  S. 
had  signed  a  declaration  of  insolvency  on 
the  previous  day,  and  that  he  would  be 
declared  a  bankrupt  immediately,  a  fiat 
having  been  sent  for,  was  held  insufficient 
to  take  away  the  protection  of  execution 
creditors  under  the  2  &  3  Vict.  c.  29.    Tin- 
dal,  C.J.  there   says,   **  The  meaning  of 
these  words  (2  &  8  Vict.  c.  29.  s.  1 .)  appears 
to  me  to  be  that  the  party,  in  order  to  defeat 
an  execution,  shall  have  notice  of  a  prior 
act  of  bankruptcy,  complete  in  itself,  at  the 
time  the  notice  is  given  to  him." 

[Wiu>£,  C.J. — In  that  case  the  notice 
was  prospective.  It  only  stated  that  a 
declaration  had  been  signed^  and  that  the 
party  would  be  declared  a  bankrupt.] 

The  notice  in  the  present  case  may,  per- 
haps, contain  more  than  appeared  in  that 
case,  but  still  there  was  no  act  of  bank- 
mptcy  till  the  advertisement  had  been  in- 
serted. In  the  next  place,  the  payment 
to  the  sheriff,  or  his  officer,  was  not  a  pay- 
ment to  the  defendants;  and  there  is  no 
pretence  for  saying  that  the  identical  money 
received  by  the  sheriff's  officer  was  handed 
ever  to  the  defendants,  and  it  was  not 
>bewn  that  the  sheriff's  officer  gave  notice 
tu  the  defendants  that  he  had  been  informed 
ui  the  act  of  bankruptcy.  Therefore  an 
action  for  money  had  and  received  will  not 
Le  against  the  defendants.  The  sheriff  is 
iimseif  reaponsible  if  any  wrongful  act  was 
iune.  He  was  not  the  agent  of  the  defen- 
lants,  and  he  might  have  refused  to  take 
he  money  —  Drury  v.  Hounsfield  (3). 
^•vtly,  the  money,  having  been  paid  by 
jmpuision    of  law,  cannot  be  recovered 

2)  1  Com.  B.  648;  s.  c.  14  Law  J.  R«p.  (n.s.) 
P.  165. 
z)  1 1  Ad.  &  £1. 101. 


back — Belcher  v.  Mills  (4),  Foster  v.  Al* 
ktnson  (5),  Reynolds  v.  Wedd  (6),  Teale  v. 
ybttJi^e  (7),  Cox  V.  Morgan  {dt\  Whitmore 
V.  Green  (9). 

Badeley^  in  reply. — Conway  v.  NaU  was 
a  case  under  the  statute  6  Geo.  4.  c.  16. 
8.  6,  whereas  the  present  case  is  under 
5  &  6  Vict.  c.  122.  s.  22,  which  does  not 
require  an  advertisement  to  make  the  filing 
of  a  declaration  of  insolvency  an  act  of 
bankruptcy,  but  makes  it  a  complete  act  in 
itself.  At  all  events,  the  statute  of  Victoria, 
which  was  prior  to  that  case,  was  not  re- 
ferred to  in  the  discussion.  In  the  present 
case,  by  virtue  of  the  latter  statute,  the 
act  of  bankruptcy  was  complete  before  the 
notice,  and  the  notice  was  good.  Indeed, 
the  notice  was  more  specific  than  is  requi- 
site, for  it  stated  the  nature  of  the  act  of 
bankruptcy  which  had  been  committed, 
whereas,  in  several  cases,  a  general  notice 
that  an  act  of  bankruptcy  had  been  com- 
mitted, without  specifying  the  manner,  has 
been  held  sufficient— i^anway  v.  Eaton(\0\ 
Arthurs.  Whitworth{\\\  Udalv.  Walton 
(12).  In  the  next  place,  there  are  direct 
authorities  to  shew  that  the  action  for  money 
had  and  received,  at  the  suit  of  the  assignees, 
will  lie  under  such  circumstances — AUanson 
V.  Atkinson (^iZ),  Hitehin  v.  CampbeU(l4\ 
Reed  v.  James  (15).  It  appears  from  the 
ease  of  Notley  v.  Buck  (16),  that  the  sheriff 
himself,  when  he  has  improperly  paid  over 
money,  is  accountable  to  the  assignees; 
but  that  is  no  reason  why  they  should  not 
have  an  action  against  the  parties  into 
whose  hands  the  money  has  come. 

Simon,  in  answer  (by  leave  of  the  Court). 
—The  5  &  6  Vict.  c.  122.  s.  22.  has  not 


(4)  2  Cr.  M.  &  R.  150 ;  B.e.  4  Law  J.  Rep.  (n.8.) 
Ezch.  160. 

(6)  2  Term  Rep.  479. 

(6)  4Biiig.N.C.  694;  8.0.  7  Law  J.  Rep.  (n.8.) 
C.P.  244. 

(7)  M'Clcl.  «c  You.  497. 

(8)  2  Bos.  £c  Pal.  398. 

(9)  13  Mee.  8i  Wels.  104;  8.c.  18  Ltw  J.  Rep. 
(n.8.)  Ezch.  311. 

(10)  10  Ibid.  22;  s.  c.  11  Law  J.  Rep.  (n.b.) 
Ezch.  338. 

(11)  6  Jurist,  828. 

(12)  14  Mee.  &  Wels.  254 ;  8.  c.  14  Law  J.  Rep. 
(n.s.)  Ezch.  262. 

(13)  1  Mau.  &  Selw.  583. 

(14)  2  W.  Black.  827. 

(15)  1  Stark.  N.P.C.  134. 

,  .(16)  8  B.&  C.  160;  8.0.  6  Law  J.  Rep.K.B.  27L 
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done  away  with  the  necessity  for  advertising 
in  the  London  Gazette,  under  the  6  Qeo.  4. 
e.  16.  s.  6;  and  Conway  t.  Nail  haying 
come  after  the  statute  of  Victoria,  must  be 
taken  as  an  authority  to  shew  that  since 
that  statute  the  advertisement  is  necessary 
to  complete  the  act  of  bankruptcy,  and  that 
therefore  a  notice,  such  as  was  given  in  the 
present  case,  is  not  sufficient. 

Wilde,  C.J. — There  is  no  real  difficulty 
in  ihis  case.  It  is  stated  that  certain  monies, 
being  part  of  the  assets  of  the  bankrupt, 
were  paid  over  to  the  defendants  after  they 
had  received  notice  that  an  act  of  bank- 
ruptcy had  been  committed  by  the  bank- 
rupt. The  notice  is  stated  to  have  been 
served  on  the  defendants  on  the  9th  of 
March  1846 ;  and,  on  the  9th  of  April  a 
writ  of  teitaium  fi»fa,  was  issued  in  the 
first  action,  and  a  ca,  sa,  in  the  second, 
and  the  bankrupt  was  then  arrested  on  the 
ca.  sa.,  and  to  procure  his  discharge  he  paid 
the  amount  indorsed  on  the  writ  to  the 
sheriff's,  officer,  who  paid  it  over  to  the 
defendants.  Under  these  circumstances  the 
first  question  which  af  ises  is,  whether  this 
18  a  transaction  coming  under  the  statute  of 
2  &  3  Vict.,  which  establishes  executions 
bond  fide  executedag^nat,  and  contracts  bond 
fide  entered  into  with  bankrupts,  before  the 
date  of  their  fiats,  provided  no  notice  has 
been  given  of  a  prior  act  of  bankruptcy.  In 
this  case  the  execution  was  executed,  and 
the  levy  made  before  the  fiat,  and  the  de- 
fendants are  entitled  to  retain  the  money 
unless  they  had  received  notice  at  the  time 
when  it  was  paid  over  to  them.  The  notice 
here  is  much  more  explicit  than  that  which 
was  given  in  any  one  of  the  cases  cited,  for 
it  not  only  states  that  an  act  of  bankruptcy 
had  been  committed,  but  it  mentions  the 
nature  of  that  act.  It  is  objected  that  this 
is  not  a  sufficient  notice  of  an  act  of  bank- 
ruptcy, because,  by  the  6  Geo.  4.  c.  16.  s.  6, 
the  filing  of  such  a  declaration  of  insolvency 
«s  that  mentioned  in  this  notice  is  an  act 
of  bankruptcy  only  if  an  advertisement 
thereof  is  inserted  in  the  London  Gazette ; 
and  it  does  not  appear  that  there  has  been 
any  such  advertisement  in  the  present  case. 
To  this  it  was  answered,  that  by  the  stat. 
5  &  6  Vict.  c.  122.  s.  22,  the  filing  by  a 
trader  of  such  a  declaration  of  insolvency 
is  of  itself  an  act  of  bankruptcy  from  the 


time  of  its  being  filed.  Tt  is  said,  on  the 
other  hand,  that  this  statute  does  not  repeal 
the  6  Geo.  4.  c.  16 ;  but  I  think  the  5  &  6 
Vict.  c.  122.  repeals  all  statutes,  so&ras 
they  are  inconsistent  with  its  provisions; 
and  it  may  be  contended  that  it  repeab  so 
much  of  the  6  Geo.  4.  c.  16.  as  requires 
anything  to  be  done  besides  what  is  re* 
quired  by  its  own  provisions.  At  all  events, 
die  statute  of  Victoria  enacts  that  a  certain 
thing  shall  be  an  act  of  bankruptcy,  and 
that  has  been  done  here ;  and  the  plaintiffs 
are  therefore  entitled  to  say  that  the  decla« 
ration  filed  in  this  case  does  now  operate  as 
an  act  of  bankruptcy,  and  that  the  nodce 
was  therefore  sufficient.  The  next  objection 
raised  in  the  case  is,  that  the  action  was 
wrong  in  form,  because  it  was  not  shewn 
that  die  money  paid  over  to  the  defendants 
or  their  attorney  was  the  identical  money 
received  by  the  sheriff's  officer  from  the 
bankrupt.  The  answer  to  this  is,  that  it  is 
not  necessary  to  shew  in  this  form  of  action 
that  the  money  is  the  same,  as  in  trover  or 
detinue,  which  are  brought  for  the  recovery 
of  a  specific  chattel.  The  action  for  money 
had  and  received  will  lie  wherever  a  certain 
amount  of  money  belonging  to  one  person 
has  improperly  come  into  the  hands  of 
another.  The  same  objection  was  msde 
ineffectually  in  the  case  of  AUanaon  v.  At- 
kinton.  The  tlurd  objection  made  to  the 
right  of  the  plaintiffs  to  recover  it,  that  this 
money  was  paid  under  the  compulsion  of 
process  of  law.  AUanson  v.  Atkinson  is  sa 
express  decision  on  this  point,  for  there  the 
money  was  paid  by  the  bankrupt,  to  procare 
his  dischaige  from  custody  under  a  ca*  so., 
and  the  assignees  were  held  entitled  to 
recover  back  the  money.  Several  cases 
were  cited  to  shew  that  payments  by  com- 
pulsion are  within  the  statute  protecting 
payments  made  in  the  ordinary  course  of 
trade,  but  the  present  payment  was  not 
under  that  statute.  The  defendants,  there- 
fore, having  had  notice  of  the  act  of  bank- 
ruptcy,  had  no  right  to  receive  money  from 
the  bankrupt  out  of  his  assets.  It  is  said 
that  it  has  not  been  shewn  that  the  defen- 
dants had  notice  that  the  sherifiP's  officer 
had  been  informed  of  the  act  of  bankruptcy ; 
but  it  was  not  necessary  that  they  should, 
as  they  had  received  notice  themselves,  and 
received  money,  which  was  part  of  the  assets 
of  the  bankrupt's  estate.     They  adopted 
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the  aet  of  the  sberifTs  officer  by  receiving 
the  money ;  and  it  then  became  money  had 
and  received  to  the  use  of  the  bankrupt's 
assignees.  The  cases  on  this  point  are  col* 
lected  inJlkhutm's  Trtatiaeon  Sheriff  Law, 
p.  541.  I  am  of  opinion,  for  the  reasons 
which  I  have  just  given,  that  the  plaintifis 
were  entitled  to  recover. 

CoLTM AN,  J. — I  am  of  the  same  opinion. 
It  was  contended,  in  the  irst  place,  that 
the  notice  was  not  sufficient,  and  the  case 
of  Comray  v.  Nail  was  cited  in  support  of 
that  view.  Mr.  Badeley  said,  that  that 
ease  arose  under  a  different  statute  from  the 
present;  but  I  do  not  think  so,  although 
the  5  &  6  Vict,  c  122.  was  not  alluded  to 
in  the  aigument ;  and  the  objection  taken 
to  the  notice  was  equally  applicable  whether 
the  case  came  under  the  one  statute  or  the 
other.  The  22nd  section  of  the  5  &  6  Vict, 
e.  122.  makes  the  filing  of  the  declaration 
of  insolvency,  as  stated  in  this  notice,  a 
sufficient  act  of  bankruptcy.  The  next 
two  objections  are,  that  the  action  for 
money  had  and  received  does  not  lie  in  a 
ease  like  this,  where  there  was  no  privity 
between  the  parties,  and  it  cannot  be 
maintained  when  the  money  was  paid 
under  compulsion  of  law.  The  cases  cited 
suffidently  answer  these  objections,  for 
there  can  be  no  £fference  as  to  these  points 
between  a  fi.  fa,  and  a  ca.  sa.  Allanson  v. 
AikinMim  is  expressly  in  point,  and  is  quite 
satis&ctory  on  principle. 

Maule,  J. — In  general,  where  money, 
which  belongs  to  one  person,  has  been  re- 
ceived by  another,  without  that  person's 
authority,  the  action  for  money  had  and 
received  will  lie  to  recover  it  back.  It  ia 
contended  that  tlHS  prindple  is  not  appli- 
cable in  the  present  case.  There  is  really 
no  question  as  to  the  identity  of  the  money, 
for  it  sufficiently  appears  from  the  case  that 
the  same  money  which  the  sheriff's  officer 
received  was  paid  over  to  the  defendants. 
That  which  is  relied  upon  as  an  answer 
to  the  fHmd  facie  case  is  derived  from  the 
bankrupt  law,  and  from  the  principle  that 
money  paid  under  legal  process  cannot  be 
recofered  back.  The  process  here  was 
process  to  which  the  bankrupt  and  the 
defendants  were  parties,  but  the  plaintiffs 
were  not  parties  or  privy  to  them  ;  and  I 
cannot  conceive  how  such  proceedings  can 
bind  third  parties.     The  transaction  in  this 

Kkw  Sbribs,  XVII.— C.P. 


case  was,  as  regards  the  plaintiffs,  **  res 
inter  alios  acta."  The  assignees  do  not 
claim  under  the  bankrupt  any  more  than  a 
lessee  does  under  a  lessor,  or  a  grantee  under 
a  grantor,  but  their  claims  are  adverse  to 
the  bankrupt's.  It  is  clear  that  the  act  of 
Victoria  is  to  stand  alone,  and  there  was, 
therefore,  a  good  act  of  backruptcy,  and  a 
good  notice  of  it.  The  payment  was,  there- 
fore, out  of  the  protection  of  the  bankrupt 
laws  ;  and  being  made  by  the  bankrupt  out 
of  his  assets,  to  which  the  plaintiffs  were 
entided,  and  having  passed  into  the  hands 
of  the  defendants,  without  the  authority 
of  the  plaintifis,  it  became  money  had  and 
received  to  the  use  of  the  plaintiffs,  and  they 
were  therefore  entiUed  to  recover  it  in  this 
form  of  action. 

Williams,  J. — I  am  of  the  same  opinion. 
The  case  of  Whitmore  v.  Green  does  not 
shew  that  there  is  a  want  here  of  that  kind 
of  privity  which  is  necessary  to  sustain  this 
form  of  action.  I  think  the  5  &  6  Vict, 
c.  122.  s.  22.  if  to  be  taken  as  a  substitute 
for  the  6  Geo.  4«  c.  1 6. 


Judgment  for  the  plaintiffs. 


1847 

Nov 


47.     1 
.20.  J 


DDKS  OF  BRUNSWICK  V,  8L0MAN 
AND  OTHERS. 


Practice,'— Amendment  of  Issue, 

The  Reg.  Gen.  Hil.  term,  4  WiU,  4, 
give  certain  forms  of  issues,  ^c,  and  pro^ 
vide  that,  in  case  of  non»eompliance,  the 
Court  or  a  Judge  mag  give  leave  to  amend : 
— Held,  that  the  application  to  amend  should 
be  made  to  a  Judge  at  chambers, 

Byles,  Serj,  had  obtained  five  rules  on 
behidf  of  the  five  several  defendants  in  this 
case,  who  had  severed  in  pleading,  calling 
upon  the  plaintiff  to  shew  cause  why  the 
issues  delivered  should  not  be  set  aside  for 
irregularity,  or  amended  at  tiie  cost  of  the 
plaintiff. 

Lush  shewed  cause.-^There  can  be  no 
doubt  that,  according  to  the  rules  of  court, 
(Hil.  term,  4  Will.  4.)  the  issues  should 
be  made  out  in  compliance  with  the  forms 
there  given,  provided  that,  in  the  case  of 
non-compliance,  the  Court  or  a  Judge  shall 
amend.  There  is  an  irregularity  here  in  the 
date  of  the  writ  of  summons, — ^the  15th  is 
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inserted  instead  of  the  16th ;  and  there  is 
an  affidavit,  which  states  that  the  attorney 
of  the  plaintiff  offered  the  attorney  of  the 
several  defendants  to  amend  at  chambers, 
and  pay  the  costs  incident  to  that  amend- 
ment. The  case  of  Ikin  v.  Plevin{l)  shews 
that  amendments  such  as  those  asked  for 
by  this  rule  ought  to  be  made  at  chambers, 
and  the  Court  will  not  burden  themselves 
with  applications  of  this  nature.  The  object 
of  this  rule  is  to  oppress  the  plaintiff.  The 
pleadings  are  very  lengthy,  and  the  defen- 
dants have  obtained  five  rules,  and  have 
filed  ^ye  copies  of  the  issue,  and  five  sets  of 
afiidavits,  in  order  to  put  him  to  as  much 
expense  as  possible ;  but  there  is  in  reality 
only  one  issue,  because  there  is  only  one 
action,  and  one  rule  would  have  been  sufli- 
cient ;  here  there  are  Jive  rules  to  amend  one 
document. 

Unthankf  contra.— The  defendants  are 
entitled  to  apply  to  the  Court ;  it  is  ex- 
pressly so  provided  by  the  Reg.  Gen,  just 
referred  to,  and  they  are  not  bound  to  go 
to  chambers.  The  mistake  is  one  of  the 
plaintifi^s  own  commission,  and  the  parti- 
cular circumstances  of  the  length  of  the 
issues,  &c.  do  not  at  all  affect  the  absolute 
rights  of  the  defendants.  It  is  always  usual 
for  defendants  who  plead  separately  to  the 
action  to  obtain  separate  rules  in  all  matters 
connected  with  the  action. 

Per  Curiam, — The  defendants  are  entitled 
to  have  the  amendments  made ;  and  there- 
fore the  rule  must  be  absolute,  to  correct 
the  issues  now  delivered.  The  defendants 
might  have  accomplished  this  object  by 
going  before  a  Judge  at  chambers,  where  at 
a  slight  expense,  and  as  a  matter  of  course 
(as  Uiey  perfectly  well  knew),  the  amend- 
ments would  have  been  made ;  instead  of 
doing  this  they  endeavour  to  put  the  plain- 
tiff to  as  much  expense  as  possible,  and 
apply  to  the  Court  to  order  the  amend- 
ments. The  Court  therefore  makes  in  each 
case  the  rule  absolute  to  amend  on  payment 
of  costs  by  each  of  the  defendants  :  to  such 
as  do  not  consent  to  amend  on  those  terms, 
the  rule  is  discharged  with  costs. 

Rules  accordingly, 
(1)  5  Dowl.  P.C.594. 


[IN  THE  EXCHEQUER  CHAMBER.] 

1847. 

Nov. 


1847.       \ 
.  29,  30./ 


WILLIAMS  V,  ARCHER. 


Detinue — Re^deUvery  after  Action  and 
before  Verdict  —  Measure  of  Damages — 
Judgment,  Form  of — Railway  Scrip, 

In  detinue  for  the  detention  of  certain 
railway  scrip  re»delivered  to  the  plaintiff 
after  action  brought  and  before  verdict,  the 
jury  may  as  a  measure  of  damages  take  into 
consideration  the  difference  between  the  value 
of  such  scrip  at  the  time  of  the  demand  and 
their  value  at  the  time  of  such  re-delivery. 

In  such  action,  when  by  reason  of  a  re- 
delivery  before  verdict  a  subsequent  delivery 
becomes  impossible,  the  jury  may  find  the 
facts  specially,  and  so  confine  themselves  to 
an  assessment  of  damages  ;  and  in  such  ease 
the  form  of  judgment  may  be  simply  that  the 
plaintiff  do  recover  his  said  damages  and 
costs. 

Error  from  the  Court  of  Common  Pleas. 

Declaration  in  detinue  for  the  detention 
of  250  scrip  certificates  in  the  North  Wales 
Railway  Company. 

Plea— Non  detinet.     Issue  thereon. 

At  the  trial,  which  took  place  before 
Cresswell,  J.,  at  the  London  Sittings 
after  Hilary  term,  1845,  it  appeared  that 
the  scrip  certificates  in  question  had  been 
demanded  of  the  defendant  by  the  plaintiff 
on  the  1 7th  of  May  in  that  year,  and  that 
the  defendant  then  refused  to  deliver  them 
up.  On  that  day  the  scrip  certificates  in 
question  were  worth  3^.  5s,  each.  The 
plaintiff  gave  in  evidence  an  order  of  Cress- 
well,  J.,  whereby  it  was  ordered  that  on  de- 
livery of  the  articles  claimed  in  this  action, 
and  payment  of  costs  to  be  taxed,  including 
the  costs  of  the  application,  the  pluntiff 
should  be  subject  to  the  costs  of  this  action 
unless  he  should  recover  more  than  nominal 
damages.  In  obedience  to  this  order,  the  scrip 
certificates  were  delivered  up  to  die  plain- 
tiff. On  the  day  of  such  delivery  they  were 
worth  1/.  per  share.  Upon  this  state  of  facts, 
the  learned  Judge  directed  the  jjory  that  the 
true  measure  of  damages  was  the  loss  that  the 
plaintiff  sustained  by  not  having  the  certi- 
ficates when  demanded,  and  that  the  jary 
might  if  they  pleased  measure  that  loss  by 
the  difference  between  the  price  at  the  time 
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of  the  refusal  and  the  price  at  the  time 
when  the  said  certificates  were  delivered  up. 
A  bill  of  exceptions  was  tendered  hy  the 
defendant's  counsel  to  this  direction,  upon 
the  ground  that  **  the  loss  of  the  contingent 
profit  which  the  plaintiff  might  have  made 
and  gained  by  the  sale  of  the  said  scrip  cer- 
tificates, if  he  had  been  in  possession  thereof 
as  aforesaid,  was  not  and  is  not  recoverable 
ni  this  action,  and  the  said  Justice  ought  to 
have  directed  the  jury  aforesaid  that  upon 
the  evidence  aforesaid  nominal  damages 
only  were  and  could  be  recovered." 

The  finding  of  the  jury  and  the  judg- 
ment of  the  Court  of  Common  Pleas  were 
fet  out  upon  the  record  as  follows  : — **  That 
the  within-named  defendant  did  detain  the 
chattels   and  writings  in    the   declaration 
mentioned,  &c.,  before,  and  at  the  com- 
mencement of  this  suit,  and  from  thence 
continually,   until,  and  at  the  respective 
times  of  pleading  the  within   declaration 
and  the  within  plea,  and  from  thence,  until 
the   25th  day  of  November,  a.d.    1845, 
when  the  said  defendant  delivered  the  said 
writings  and  chattels  to  the  said  plaintiff, 
under  and  by  virtue  of  an  order  of  the  Hon. 
Sir  Cresswell  Cresswell,  Knt,  one  of  the 
Justices,  &c.,  in  that  behalf  made,  whereby 
the  said  Justice  ordered  that,  upon  delivery 
of  the  articles  claimed  in  this  action,  and 
payment  of  the  costs  to  be  taxed,  including 
the  costs  of  the  said  application,  the  said 
plaintiff  should  be  subject  to  the  costs  of 
this  action,  unless  he  recovered  more  than 
nominal  damages  for  the  detention ;    and 
they  aasess  the  damages  of  the  plaintiff,  on 
occasion  of  the  detention  of  the  said  writings 
and  chattels,  over  and  above  his  costs  and 
charges  by  him  about  his  suit  in  this  be- 
half expended,  to  562^.  10s.,  and  for  these 
costs  and  charges  to  40f.     Therefore,  it  is 
considered  that  the   said  H.  Archer  do  re- 
cover against  the  said  D.  Williams  his  said 
damages,  costs  and  charges,  by  the  sums 
aforesaid,  in  form  aforesaid  assessed,  and 
also  1381.  for  his  costs  and  charges  of  the 
said  Court  here  adjudged  of  increase  to  the 
said  H.  Archer,  with  his  assent,  which  said 
damages,  costs,  and  charges  in  the  whole 
amount  to  703/. ;  and  the  said  D.  Williams 
in  mercy,"  &c. 

A  writ  of  error  having  been  brought,  the 
case  was  argued  (Nov.  29.)  by — 

fVilUSf  for  the  plaintiff  in  error. — First, 


the  direction  of  the  learned  Judge  was 
wrong  in  the  manner  pointed  out  by  the 
latter  portion  of  the  bill  of  exceptions.  Sub- 
stantial damages  cannot  be  recovered  in 
an  action  of  detinue,  but  nominal  damages 
only  can  be  assessed  by  the  jury.  It  may 
well  be  that,  at  the  time  of  judgment  given, 
the  value  of  the  scrip  certificates  in  question 
was  equal  to  what  they  bore  at  the  time  of 
the  demand.  There  is  no  case  to  be  found 
in  which  substantial  damages  have  been 
awarded.  The  finding  by  the  jury  of  the 
value  of  the  goods  is  a  matter  altogether 
apart  firom  the  finding  of  damages  for  their 
detention.  ~  Secondly,  the  form  of  the  judg- 
ment is  erroneous.  It  varies  from  the  com- 
mon form,  inasmuch  as  it  is  not  in  the  alter- 
native that  the  plaintiff  below  do  recover 
the  goods  in  question  or  their  value,  and 
his  damages ;  but  it  is,  simply,  that  he  do 
recover  the  damages  assessed.  Non  detinet 
puts  in  issue  only  the  detention  before  action 
brought — Jones  v.  Dowle(Ji),  Selwyn's 
Nisi  Prius,  vol.  1,  p.  670.  There  is  no 
precedent  for  a  judgment  in  such  a  form. 

Peacockf  for  the  defendant  in  error.— 
First,  the  plaintiff,  in  an  action  of  detinue, 
is  entitled  to  recover  the  goods  themselves, 
or  their  value,  and  also  damages  for  their 
detention.  In  the  present  instance  he  could 
not  recover  the  goods  or  their  value,  for 
they  were  re-delivered  to  him  before  ver- 
dict: he  could  only  recover  damages  for 
their  detention ;  the  right  estimate  of  which 
was  the  difference  in  price  of  the  scrip  cer- 
tificates at  the  time  of  the  demand,  and  at 
the  time  of  such  re-delivery.  The  direction, 
therefore,  of  the  learned  Judge  was  correct. 
Secondly,  the  form  of  the  judgment  in  this 
case  is  correct.  Since  the  scrip  had  been 
already  delivered  up,  a  judgment,  that  the 
plaintiff  should  recover  the  said  scrip  or  its 
value,  would  have  been  improper. 

[Parke,  B.  —  The  juty  seem  to  have 
involved  themselves  in  some  difiiculty  by 
departing  firom  the  ordinary  course,  and 
making  a  special  finding  as  to  the  Judge's 
order.] 

In  effect  they  find  that  the  scrip  had  been 
re-delivered ;  and,  after  such  a  finding,  their 
course  was  to  assess  the  damages  only.  The 
form  of  the  judgment  is  in  accordance  with 
such  finding. 

(1)  9  Mee.  U  Wels.  19 ;  8.c.  1 1  Law  J.  Rep.  (n.s.) 
Exch.  52. 
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[Parke,  B. — ^At  present,  Mr.  Willes,  we 
have  none  of  us  any  doubt  that  the  direc- 
tion of  the  learned  Judge  upon  the  ques- 
tion of  damages  was  perfectly  correct.] 

Willes,  in  reply.  —  The  plaintiff  has 
chosen  to  bring  detinuet  and  he  must  abide 
therefore  by  all  the  consequences  resulting 
from  that  form  of  action.  In  that  action 
the  jury  are  required  to  assess  the  value  of 
the  goods,  and  the  defendant  has  the  option 
either  of  delivering  them  up  or  to  pay  their 
value:  the  jury  are  also  to  find  damages 
for  the  detention;  but  it  is  obvious  that 
they  ought  not  to  assess  as  damages  any 
part  of  the  value  of  the  goods.  With  respect 
to  the  form  in  which  the  judgment  of  the 
Court  of  Common  Pleas  has  been  entered 
upon  the  record^  it  is  impossible  to  sustain 
it  without  varying  the  old  established  forms. 

Cur,  adv,  vuU. 

Parke,  B.  now  (Nov.  30.)  delivered  the 
judgment  of  the  Court  (2). — In  this  case 
we  intimated  our  opinion  yesterday,  that 
the  direction  of  the  learned  Judge  was  cor-* 
rect  in  telling  the  jury  that  they  might  take 
into  consideration  the  difference  in  value 
between  the  scrip  certificates  at  the  time  of 
the  demand  and  of  the  delivery  of  them  to 
the  plaintiff;  but  a  doubt  occurred  to  us 
whether  the  finding  of  the  jury  and  the 
judgment  thereupon  for  damages  only  was 
correct.  It  differs  firom  the  ordinary  modem 
form  of  verdict  in  detinue  (3),  which  finds 
the  value  of  the  chattels  and  damages  for 
the  detention,  whereupon  the  judgment  is, 
that  the  plaintiff  recover  the  chattels,  or 
the  sum  expressed  as  their  value  if  he  can- 
not have  the  chattels  again,  and  also  his 
damages  and  costs.  Here  there  can  be  no 
such  judgment ;  and  a  doubt  arose  whether 
the  special  facts  could  be  found  as  is  done 
in  the  present  case  on  the  issue  on  non 
detinet ;  the  only  question  on  such  issue 
apparently  being,  whether  the  chattels  were 
detained,  and  if  so,  what  are  the  damages  for 
the  detention.  We  do  not  think,  on  reference 
to  the  old  authorities,  that  the  objection 
ought  to  prevail.  In  jRoll.  Abr.  '  Detinue,' 
it  is  said,  that  in  detinue  of  charters  on 
an  issue  on  the  deHnet,  if  it  be  found 
that  the  defendant  has  burned  the  charters, 

(2)  Parke,  B.,  Alderson,  B.,  Coleridge,  J., 
WiKhdnan.  J.,  Piatt,  B.,  and  Erie,  J. 

(3)  See  Tidd*B  Fonna,  340. 


judgment  shall  not  be  to  recover  the  char* 
ters,  for  it  appears  that  he  cannot  have 
them,  but  he  shall  recover  the  value  of  the 
land  in  damages.  A  reference  is,  however, 
made  to  a  contrary  decision  in  the  Year 
Book,  17  Edw.  3.  45,  b.  In  that  case,  the 
jury  found  that  the  charters  were  burned  by 
the  defendant.  8hardlow,  J.  said,  that  the 
issue  was  only  on  the  detinet,  which  detinue 
was  found,  and  the  judgment,  it  was  agreed 
by  the  Court,  should  be  to  recover  the 
charters  and  damages  to  ten  marks,  and 
that  the  defendant  should  be  diatrained  to 
return  them. 

By  analogy  to  this  case,  the  judgment 
given  for  the  plaintiff  on  the  record  would 
be  wrong.  But  the  case  does  not  appear 
to  be  law ;  for  Brooke,  in  his  Abridgment, 
*  Detinue  de  Biens,'  pi.  25,  says,  that 
Newton  and  Paston,  in  21  Hen.  6,  36, 
(both  Justices  of  Common  Pleas)  say  that, 
if  in  detinue  of  charters  the  charters  are 
burnt,  he,  the  plaintiff,  shall  recover  aU  in 
damages.  The  like  is  laid  down  in  3  Hen. 
6.  p.  19.  pi.  18;  and  Brooke,  and  also 
Rolle,  in  their  Abridgments,  evidently  adopt 
that  position  as  good  law.  If  that  be  so, 
and  it  seems  to  us  that  it  is,  we  may,  on  the 
authority  of  that  case,  hold  that  the  jury 
may  find  the  facts  specially,  whereby  a  re- 
delivery of  the  goods  to  the  plaintiff  be- 
comes impossible,  and  so  confine  themselves 
to  an  assessment  of  dami^es.  If  the  jury 
can  do  so  where  the  destruction  of  the 
chattel  takes  place,  and  so  it  cannot  be 
recovered  in  specie,  they  may  do  so  also 
where  its  previous  re-delivery  renders  the 
recovery  of  the  chattel  useless. 

Our  judgment  rests  on  the  &ct  of  re- 
delivery, and  we  do  not  take  into  considera- 
tion my  Brother  Cresswell's  order. 

Judgment  aJSrmed, 


1847 
Dec 


17.     1 
.6.   J 


HARTLEY   9,  CUMMINGB   AMD 
ANOTHER. 


Master  and  Servant — Contract — Mutm^ 
alUy — Restraint  of  Trade. 

The  plainHff  agreed  with  T.  P.  m  writ- 
ing, among  other  things,  that  T.  P,  should, 
for  seven  years,  serve  the  plaintiff  and  his 
partner  or  partners  for  the  time  being,  or 
such  of  them  as  should  carry  on  the  trade  of 
a  glass  and  alkali  manufacturer,  then  car* 


MICHAELMAS  TERM,  1847. 


85 


riedtmbyihe  plainUff;  thai  T.  P.  should 

not  ^§ent  himself  from  such  service  without 

the  licence  of  such  persons  so  carrying  on  the 

imsinesSy  nor  serve  other  persons  during 

the  term ;  thai  the  plaintiff  should,  during 

the  time  T,  P*  continued  emplogedf  pay  him 

lAi.  per  week  for  1,200  tables^  and  other 

reiesfor  extra  tables,  and  when  tables  were 

not  wanted  should  find  him  other  work^  so 

that  he  should  not  earn  less  than  24«.  per 

week,  except  when  a  furnace  was  out,  when 

he  should  have  2is,  per  week ;  and  in  case 

that  T.  P.  should  become  incapacitated  to 

perform,  or  should  fail  to  perform  such  work, 

or  if  the  plaintiff  or  his  partner,  4*c.  should 

diseontinue  the  business  during  the  seven 

years,  then  that  they  should  be  able  to  employ 

other  persons,  and  should  not  be  bound  to 

pay  anything  to  T.  P.  :^Held,  that  this 

agreement  was  not  void,  either  for  watU  of 

mutuaUty,  or  as  being  in  restraint  of  trade* 

Case,  for  seducing  servants  from  the 
service  of  the  plaintiff^  and  for  harbouring 
Bervants  who  bad  wrongfully  left  the  plain- 
tiff's service. 

Plea— Not  guilty. 

At  the  trial,  before  Erie,  J.,  at  the  Sittings 
in  London,  after  Trinity  term,  1846,  the 
following  agreement,  made  between  the 
plaintiff  and  one  of  his  servants  (which 
was  in  the  form  generally  used  between  the 
plaintiff  and  his  workmen),  was  put  in  and 
read,  for  the  purpose  of  proving  the  ser- 
vice ;  and  it  was  proved  that  the  defendants 
had  seduced  the  servants  while  they  were 
in  the  plaintiff's  service  under  such  agree- 
ments. 

"  An  agreement,  made  this  14th  of  June, 
A.D.  1841,  between  Thomas  Pike,  glass 
maker,  on  the  one  part,  and  James  Hartley, 
of  Sunderland,  in  the  county  of  Durham, 
glass  and  alkali  manufacturer,  of  the  other 
part,  as  foUows : — ^And  first,  the  said  Thomas 
Pike,  for  the  consideration  hereinafter  men- 
tioned, doth  hereby  promise  and  agree  to 
snd  with  the  said  James  Hartley,  his  ex- 
ecutors, administrators,  and  assigns,  in 
manner  and  form  following  (that  is  to  say), 
that  he,  the  said  Thomas  Pike,  shall  and 
will,  from  time  to  time,  and  at  all  times, 
for  and  during  the  term  of  seven  years,  to 
be  computed  from  the  day  of  the  date  of 
these  presents,  well,  faithfully  and  diligently, 
and  according  to  the  best  of  his  skill  and 


ability,  work  for  and  serve  the  said  James 
Hartley  and  his  partner  or  partners  for  the 
time  being,  or  either  or  such  of  them  as 
shall  carry  on  the  trade  or  business  now 
carried  on  by  him  as  a  glass  and  alkali 
manufacturer;  and  also  that  he,  the  said 
Thomas  Pike,  shall  and  will,  from  time  to 
time,  and  at  aJl  times  during  the  said  term, 
do  his  best  endeavours  and  use  his  utmost 
care,  diligence,  and  industry  in  and  about 
the  glass  house,  glass  works,  or  alkali 
works,  and  service  of  the  said  James  Hart- 
ley, and  the  person  or  persons  aforesaid,  for 
his  and  their  benefit  and  advantage  and 
behalf,  and  shall  not  and  will  not  cause  to 
be  done  any  matter  or  thing  whatsoever 
that  may  be  or  tend  to  the  hurt,  damage, 
or  prejudice  of  the  said  James  Hartley,  or 
his  partner  or  partners,  or  such  of  them  as 
shall  carry  on  the  business  now  carried  on 
by  him  ;  and  shall  not  and  will  not  at  any 
time  or  times  during  the  said  term  neglect 
or  absent  himself  from  the  said  work  and 
service,  without  the  licence  and  consent 
of  the  said  James  Hartley,  or  his  partner 
or  partners  for  the  time  being,  or  either  or 
such  of  them  as  shall  carry  on  the  business 
now  carried  on  by  him,  in  writing,  under 
his  or  their  hand  or  hands,  for  that  purpose 
first  had  and  obtained,  and  shall  not  nor 
will  at  any  time  during  the  said  term  work 
with,  or  for,  or  serve  any  other  person  or 
persons  whomsoever  at  any  other  glass 
house  or  place  whatsoever,  nor  join  any 
workman's  union  or  any  club,  without  such 
licence  and  consent  as  aforesaid ;  and  fur- 
ther, that  he,  the  said  Thomas  Pike,  shall 
and  will  teach  and  instruct  gratis  any  per- 
son or  persons  whom  the  said  James  Hartley 
or  his  partner  or  partners  for  the  time  being, 
or  either  or  such  of  them  as  shall  carry 
on  the  business  now  carried  on  by  him, 
shall  from  time  to  time  name  or  appoint, 
but  no  other  person  or  persons  whomsoever, 
in  the  art,  mystery,  or  employment  of  ponty- 
sticker,  gadierer,  blower,  piece-warmer, 
flasher,  piler,  kiln-assister,  or  any  other 
department,  which  the  said  James  Hartley 
shall  direct ;  and  also  shall  and  will  at  all 
times  when  thereunto  required,  attend,  and 
with  his  best  endeavours  help  and  assist  in 
the  setting  of  pots  and  doing  all  other  matters 
and  things  relating  to  or  concerning  his 
business  or  station  as  aforesaid,  or  the  busi- 
ness of  the  said  James   Hartley,  or  his 


86 


COURT  OF  COMMON  PLEAS : 


partner  or  partners  for  the  time  being,  or 
either  or  such  of  them  as  shall  carry  on  the 
business  now  carried  on  by  him,  and  shall 
and  will  be  subjected  to  such  regulations  in 
the  mode  or  modes  or  time  of  working  as 
the  said  James  Hartley  or  his  partners  for 
the  time  being,  or  either  or  such  of  them 
as  shall  carry  on  the  business  now  carried 
on  by  him  may,  from  time  to  time,  find  it 
necessary  to  adopt  in  the  carrying  on  of 
their  works,  and  shall  not  or  will  not 
embezzle  or  waste  the  goods,  or  divulge  or 
make  known  the  secrets  of  the  trade,  or  the 
affairs  or  business  of  the  said  James  Hartley, 
or  his  partner  or  partners  for  the  time  being, 
or  either  or  such  of  them  as  shall  carry  on 
the  business  now  carried  on  by  him,  nor 
will  either  directly  or  indirectly  during  the 
said  term  become  surety  for,  or  bound  with 
any  person  or  persons  whomsoever,  for  the 
security  or  payment  of  any  sum  or  sums  of 
money  or  of  the  performance  of  any  act, 
matter,  or  thing  whatsoever :  in  consider- 
ation of  which  said  work  and  service  so  to 
be  done  and  performed  in  manner  aforesaid, 
and  of  the  agreement  herein  contained  on 
the  part  of  the  said  Thomas  Pike,  the  said 
James  Hartley  hereby  promises  and  agrees 
to  and  with  the  said  Thomas  Pike  in 
manner  following,  that  is  to  say,  that  he, 
the  said  James  Hartley,  his  executors,  ad- 
ministrators, or  assigns,  or  some  of  them, 
shall  and  will,  when  and  so  long  as  he,  the 
said  Thomas  Pike,  shall  continue  and  be 
employed  as  &c.,  for  the  said  James  Hartley, 
or  his  partner  or  partners  for  the  time  being, 
or  either  or  such  of  them  as  shall  carry  on 
the  business  now  carried  on  by  him,  and 
perform  the  agreement  hereinbefore  con- 
tained, well  and  truly  pay  or  cause  to  be 
paid  unto  the  said  Thomas  Pike,  so  long 
as  he  continues  to  be  employed  as  &c.,  24<. 
per  week,  for  1,200  tables,  and  for  all  good 
and  merchantable  tables  over  and  above 
1,200,  at  and  after  the  rate  of  10«.  per 
hundred  [and  for  others  at  another  rate],  the 
said  Thomas  Pike  engaging  to  make  any 
quantity  of  tables  that  may  be  required,  not 
exceeding  2,400  tables  per  week;  and  the 
said  J.  Hartley  agrees  to  find  the  said 
Thomas  Pike  some  other  description  of 
work,  provided  the  said  James  Hartley 
does  not  require  1,200  tables,  so  that  the 
wages  of  the  said  Thomas  Pike  shall  not 
be  less  than  24^.  per  week,  except  when 


a  furnace  shall  be  out,  when  he,  the  said 
Thomas  Pike,  engages  to  work  for  21«.  per 
week, — no  payment  to  be  made  for  bad  or 
unmerchantable  tables ;  and  it  is  agreed,  that 
in  case  the  said  Thomas  Pike  shall  be  sick 
or  lame,  or  shall  otherwise  be  incapacitated 
to  perform,  or  shall  not  perform,  the  work 
and  service  aforesaid,  and  his  engi^ment 
with  the  said  James  Hartley,  or  his  partner 
or  partners  for  the  time  being,  or  either  or 
such  of  them  as  shall  carry  on  the  business 
now  carried  on  by  him,  or  in  case  he  shall 
not,  in  his  or  in  any  of  their  opinions,  have 
conducted  himself  properly,  or  as  he  ought 
to  do,  or  if  the  said  James  Hartley,  or  his 
partner  or  partners  for  the  time  being,  or 
either  or  such  of  them  as  shall  carry  on  the 
trade  or  business  now  carried  on  by  him, 
shall  discontinue  the  said  trade  or  business 
during  the  said  term  of  seven  years,  ^en, 
in  either  of  such  cases,  the  said  James 
Hartley,  or  his  partner  or  partners  for  the 
time  being,  or  ei^er  or  such  of  them  as 
shall  carry  on  the  business  now  carried  on 
by  him,  shall  and  may  be  at  liberty  to  retain 
and  employ  any  other  person  or  persons  in 
the  roo9i  or  stead  of  the  said  Thomas  Pike, 
and  therefore  shall  not  be  obliged  to  make 
any  payment,  duty,  wages,  or  other  satis- 
faction to  the  said  Thomas  Pike. 

(Signed)         "  Thomas  Pike, 
**  James  Hartley." 

The  defendants'  counsel  insisted  that  this 
agreement  did  not  prove  a  valid  contract 
of  service,  because  it  was  bad  for  want  of 
mutuality,  and  as  being  in  restraint  of  trade. 
The  jury,  by  the  direction  of  the  learned 
Judge,  found  a  verdict  for  the  plaintiff;  but 
leave  was  reserved  to  the  defendant  to  move 
to  enter  a  nonsuit  on  the  above-mentioned 
ground. 

A  rule  nisi  having  been  obtained  pursuant 
to  the  leave  so  reserved, — 

E,  James  (Dec.  5th,  1 847)  shewed  cause. 
—This  case  is  not  distinguishable  in  prin- 
ciple from  the  case  of  PilkingUm  v.  ScoU 
(I),  the  contract  in  which  waa  exactly 
like  the  present  one,  and  was  held  good. 
It  is  said  that  there  is  no  mutuality  in 
the  contract,  because  there  is  no  contract 
on  the  part  of  the  master  to  employ; 
that  the  consideration  disclosed  is  insuffi- 
cient ;  and  that  the  plaintiff  did  not  bind 

(1)  15  Mee.  &  Wels.  657 ;  s.c.  15  UwJ.Re|i. 
(n.s.)  Ezcfa.  329. 
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himself  to  supply  materials  for  the  work. 
Looking  at  the  whole  of  the  agreement, 
it  is  evident  that  the  servant  during  the 
condnnanoe  of  the  term  was  to  earn  not 
less  than  21 5.  per  week,  and  that  work  to 
that  amount  was  to  be  provided  for  him ; 
indeed,  in  case  of  the  suspension  of  the  usual 
bosiness,  the  plaintiff  was  obliged  to  find 
him  some  other  work.  Supposing  this  case 
can  be  distinguished  from  Pilkington  v. 
Scatty  and  that  the  agreement  is  not  valid, 
jet  the  defendant,  who  was  a  wrong-doer, 
bad  no  right  to  avail  himself  of  its  invalidity, 
as  the  servant  was  de  facto  employed,  and 
was  seduced  by  him  from  actual  service — 
Keane  v.  Boycott  (2). 

AUen^  Scfj.f  and  Fry,  in  support  of  the 
rule. — It  la  clear  that  tbe  defendants  had 
a  right  to  avail  ^emselves  of  the  invalidity  of 
the  agreement  as  an  answer  to  the  action. 
The  case  of  Syke§  v.  Dixon  (3)  is  precisely 
in  point.  There,  in  an  action  for  harbouring 
a  servant,  the  defendant  was  allowed  to  take 
advantage  of  the  objection,  that  the  contract 
of  service  was  invalid  under  the  Statute  of 
Frauds.     Keane  v.  Boycott  was  not  a  case 
of  a  void,  but  one  of  a  voidable,  agreement. 
The  contract  there  was  with  a  person  who 
was  an  infant  and  a  slave,  and  the  Court 
said  that  the  efiect  of  the  contract  might  be 
the  manumission  of  the  slave,  and  therefore, 
as  such  a  contract  was  for  the  benefit  of  the 
infant,  it  was  only  voidable.     The  contract 
in  the  present  case  is  void  as  being  in 
restraint  of  trade,  because  it  contains  a 
restriction  with  regard  to  the  servant's  em- 
ployment larger  than  is  necessary  for  the 
protection  of  the  master.     It  comes  within 
the  principle  laid  down  in   the  cases  of 
Hitchcock  V.  Coker  (4),  MaUan  v.  May  (5), 
and  Price  v.  Green  (6).    Again,  there  is  no 
mutuality.     The  servant  binds  himself  to 
serve  the  plaintiff,  and  afterwards  other  per- 
sons, who  are  to  have  the  controul  of  mas- 
ters over  him,  although  he  has  no  corre- 
sponding rights  against  them.     Then  the 
servant  is  bound  to  serve  for  seven  years, 

(2)  2  H.  Black.  512. 

(3)  9  Ad.  &  £L  693 ;  8.  e.  8  Law  J.  Rep.  (k.s.) 
Q.B.  102. 

(4)  6  Ibid.  438 ;  •.  e.  6  Law  J.  Rap.  (h.s.)  Ezeb. 
266. 

(5)  II  Mee.  £c  Wela.  653 ;  s.  0. 12  Law  J.  Rep. 
(X.S.)  Ezch.  376. 

(6)  16  Ibid.  347;  a.  c.  16  Law  J.  Rep.  (n.s.) 
Exch.  108. 


although  in  case  of  the  discontinuance  of 
the  business,  the  plaintiff  is  not  bound  to 
employ  him.  If  during  a  suspension  of  the 
business  within  the  seven  years,  the  servant 
went  into  the  service  of  a  rival  company, 
he  would  be  guilty  of  a  breach  of  this  con- 
tract. If  there  is  not  a  contract  to  employ 
during  the  whole  term,  the  present  case 
cannot  be  brought  within  the  authority  of 
Pilkington  v.  Scott,  At  all  events,  it  is 
distinguishable  from  that  case,  because  there 
was  a  provision  there  for  dismissal  of  the 
servant  on  giving  him  a  month's  notice  or 
a  month's  wages.  Here,  if  there  had  been 
a  discontinuance  of  the  business,  the  servant 
would  not  have  been  entitled  to  employ- 
ment, or  notice,  or  wages.  In  the  case  of 
Aspdin  V.  Austin  (7),  ^though  by  the  terms 
of  the  agreement  the  defendant  was  bound 
to  pay  the  plaintiff  wages  for  two  or  for 
three  yeare  if  the  plaintiff  was  willing  to 
perform  a  condition  precedent,  it  was  held 
that  no  covenant  could  be  implied  thence 
that  the  defendant  was  to  employ  the  plain- 
tiff in  the  business.  So  in  this  case  no 
reciprocal  obligation  on  the  part  of  the 
plaintiff  can  be  inferred  from  the  obligation 
cast  on  the  servant.  The  case  then  comes 
within  the  principle  laid  down  in  Young  v. 
Timmins  (8),  that  a  partial  restraint  of  trade 
without  an  adequate  consideration  is  illegal. 

Mauls,  J. — I  think  this  rule  ought  to 
be  discharged.  — -  This  was  an  action  for 
seducing  a  servant  from  the  service  of  the 
plaintiff  as  a  glass  manufacturer.  The  ob- 
jection raised  in  the  case  is,  that  the  plaintiff 
had  entered  into  an  agreement  with  Pike, 
a  servant  alleged  to  have  been  seduced, 
by  which  he  could  not  oblige  him  to  serve, 
because  it  was  void  either  for  want  of  mu- 
tuality or  as  being  in  restraint  of  trade. 
On  the  other  side,  it  is  contended,  that  the 
defendant,  being  a  wrong-doer,  is  not  entitled 
to  take  advantage  of  this  objection ;  and  in 
answer  to  that,  a  case  in  the  Queen's  Bench 
-^Sykes  v.  Dixon — was  cited  to  shew  that 
the  objection  might  be  taken.  It  is  not 
necessary  to  say  whether  that  case  was  cor- 
rectly decided,  because  it  did  not  appear 


(7)  5  Q.B.  Rep.  671 ;  a.  e.  13  Law  J.  R«p.  (n.s.) 
Q.B.  155. 

(8)  1  Cr.  &  Jer.  331 ;  a.  c.  9  Law  J.  Rep.  (n.s.) 
Ezch.  68. 
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there,  as  it  does  here,  that  there  was  an  actual 
service  subsisting  at  the  time,  which  was 
determined  by  the  act  of  the  defendant.  I 
think  that  in  the  present  case  there  was  a 
valid  and  binding  contract  between  Hartley 
and  Pike,  notwithstanding  the  objections 
raised.  The  person  with  whom  Pike  con- 
tracted was  James  Hartley  alone ;  the  thing 
agreed  to  be  done  was  to  serve  him  or  his 
partners,  or  those  of  them  who  should  subse- 
quently carry  on  the  trade  or  business  which 
he  was  then  carrying  on.  The  contract 
goes  on  to  provide  that  Pike  during  the 
term  of  service  shall  do  his  best  endeavours 
and  use  his  utmost  care  and  diligence  about 
the  glass  works,  and  that  he  shall  not  cause 
anything  to  be  done  to  the  damage  of  Hartley 
or  his  partners,  or  such  of  them  as  shall 
carry  on  the  business  then  carried  on  by 
him.  The  whole  of  the  provisions  in  the 
contract  shew  that  the  existence  and  carry- 
ing on  of  the  business  was  the  substratum, 
and  a  condition  precedent  to  anything  that 
was  to  be  done,  because  the  things  which 
they  require  to  be  done  are  such  as  could 
not  be  done  unless  the  business  continued 
to  be  carried  on.  It  follows  that,  if  the 
business  is  not  carried  on,  the  agreement  on 
both  sides  falls  to  the  ground.  Hartley 
undertakes  to  pay  Pike  24<.  per  week  for 
1,200  tables,  and  certain  prices  for  addi- 
tional tables ;  and  iiirther  on  he  engages,  if 
he  does  not  require  1,200  tables  per  week, 
to  provide  him  with  some  other  description 
of  work,  so  that  his  wages  shall  never  be 
less  than  24s.  per  week,  except  when  a  fur- 
nace is  out,  when  he  is  to  have  21«.  It  is 
then  provided  that  in  case  of  the  incapacity 
or  misconduct  of  Pike,  or  of  the  discon- 
tinuance of  the  business  during  the  term, 
Hartley  may  employ  any  other  person  in 
his  stead,  and  shall  not  be  obliged  to  pay 
anything  to  Pike.  It  seems  to  me  Uiat 
these  provisions  afford  an  answer  to  the  ob- 
jection raised  on  the  ground  of  the  restraint 
of  trade.  Whether  an  agreement  between' 
a  master  and  a  workman  to  keep  him  out  of 
work  for  seven  years  would  be  void,  it  is  not 
necessary  to  say,  for  here  the  master  agrees 
to  employ  the  workman,  except  in  certain 
cases,  namely,  sickness,  lameness,  and  under 
the  other  circumstances  mentioned.  I  think 
this  is  not  by  any  means  an  agreement  in 
restraint  of  trade.  It  is  an  agreement  on 
one  side  to  find  work  with  wages  of,  at  least, 


21 5.  per  week,  and  on  the  other  side  to 
serve  for  seven  years  unless  certain  excepted 
cases  arise,  and  there  is  therefore  no  want 
of  mutuality.  With  regard  to  what  has 
been  said  about  taking  in  partners,  there  is 
nothing  whatever  in  that  to  prevent  Hsxtley 
and  Pike  from  suing  and  being  sued.  Then 
it  is  said  that  Pike  has  put  it  out  of  his 
power  to  avail  himself  of  some  summary 
advantages  which  he  might  otherwise  have 
had.  There  is  no  reason  why  he  should  not 
agree  to  do  so  if  he  chose. 

Cresswell,  J.— I  am  of  the  same  opinion. 
I  think   the  substantial   contract    on  the 
part  of  Pike  was  to  serve  Hartley,  or  the 
persons  who  should  become  his  partners, 
and  the  contract  by  Hartley  was  lb  find  him 
work  at  24f .  per  week,  except  when  a  fur- 
nace was  out,  at  which  times  he  was  to  have 
2l«.     With  respect  to  the  stipulation  to 
serve  those  who  should  be  taken  into  part- 
nership, it  would  be  a  grievous  restraint  of 
trade,  and  a  very  great  injury  to  workmen 
also,  if  contracts  were  to  be  dissolved  every 
time  a  new  partner  is  taken  into  a  firm. 
Hartley  here  stipulates   to  make  himself 
personally  responsible  for    finding  work. 
With  regard  to  the  restraint  of  trade,  I  agree 
with  my  Brother  Rolfe  in  the  case  of  PM- 
ington  v.  ScoU^  when  he  says,  '*  The  case 
depends  not  so  much  on  any  principle  re- 
lating to  contracts  in  restraint  of  trade,  as 
upon  the  principles  relating  to  contracts  in 
general ;  because  if  it  was  a  contract  with 
Uie  workman  to  work  for  the  plaintifiB  for 
seven  years,  and  by  the  plaintiffs  to  employ 
him  for  that  time,  it  clearly  was  not  void  as 
being  in  restraint  of  trade."  With  regard  to 
the  position  of  the  workman  on  the  discon- 
tinuance of  the  business,  I  apprehend  that 
if  the  works  had  been  substantially  and 
bond  fide  discontinued,  Pike  would  have 
wanted  no  leave  to  work  elsewhere,  the 
leave  contemplated  in  the  agreement  being 
leave  to  be  given  by  the  persons  carrying 
on  the  work. 

Williams,  J. — I  think  that  the  contract 
does  not  shew  any  restraint  of  trade  such  as 
to  make  it  void.  I  think  also  that  there 
is  nothing  in  the  objection  which  has  been 
made  as  to  the  introduction  of  new  partners. 

Rule  dieehar^ei. 
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BAKER  AND  ANOTHER  V, 
PLA8KITT. 


Railway  Shares — Joint  Slock  Company, 
Formation  of— 7  ^  8  Vict.  c.  110.  s.  26 — 
Pleading — Evidence. 

To  an  action  for  not  accepting  railway 
thareSf  the  defendant  pleaded  that  they  were 
tkares  in  a  joint^stock  company  in  England, 
exceeding,  in  the  number  of  partners,  twenty- 
Jive  persons,  and  formed  for  the  purpose  of 
executing  works  which  did  not  require  the 
authority  of  parliament ;  that  the  company 
had  not  been  **  formed  or  established"  in  any 
way  whatsoever  on  or  before  the  \st  of 
November  1 844 ;  and  that,  at  the  time  of 
the  contract,  the  company  had  not  been  com- 
pletely registered,  according  to  the  provisions 
of  the  7  4-8  Viet.  c.  110.  The  2eth  sec- 
tion of  that  act  restrains  the  sale  of  shares 
in  such  a  company  until  complete  registra- 
tion,  if  the  formation  of  it  had  not  been 
commenced  before  the  \st  of  November 
1844.  At  the  trial,  it  was  shewn  that  S, 
went  to  India,  at  his  own  expense,  in  1843, 
and  examined  the  country ;  that  he  proposed 
a  railway  between  M.  and  D,  and  that  he 
spoke  of  it  to  persons  who  agreed  to  become 
connected  with  it ;  that  he  got  a  draft  deed 
in  July  1844,  and  brought  it  with  him  to 
England,  where  he  arrived  after  the  Srd  of 
November  1844;  and  that  the  company  was 
provisionally  registered  in  May  1845.  The 
Judge  left  it  to  the  jury  to  say  whether  the 
company  had  been  commenced  to  be  formed 
before  the  \st  of  November  1844,  and  they 
found  for  the  plaintiffs. 

Semble — That  the  plea  would  have  been 
had  on  demurrer  for  not  stating  that  the 
company  hadnot  &fM  commenced  to  be  formed 
before  the  \st  of  November  1844,  but  was 
good  on  being  pleaded  over  to. 

Held,  that  -whether  the  plea  was  good  or 
bad,  the  above  facts  were  not  sufficient  evi- 
dence to  go  to  the  jury  that  the  formation 
of  the  company  was  commenced  before  the 
\st  of  November  1844. 

Attompsit  for  not  accepting  scrip  receipts 
of  the  East  India  Railway  Company,  and 
on  the  common  money  counts. 

The  ninth  plea,  founded  on  the  provisions 
of  7  &  8  Vict.  c.  110,  was  as  follows: — 
And  for  a  further  plea  in  this  behalf,  as  to 
NkwSbribs,  XVII.— C.P. 


the  first  count  of  the  declaration,  the  defen- 
dant says,  that  before  the  making  of  the 
said  alleged  contract  and  promise  in  the  said 
first  count  mentioned,  and  before  the  accru- 
ing of  the  alleged  causes  of  action  in  the  said 
first  count  mentioned,  or  any  of  them,  or 
any  part  thereof,  and  after  the  said  1st  day 
of  November,  a.d.  1844  (to  wit),  on  the  Slst 
day  of  December,  a.d.  1845,  divers  persons, 
whose  names  are  to  the  defendant  unknown, 
exceeding  the  number  of  twenty -five  (with- 
out including  any  admission  into  the  part- 
nership hereinafler  mentioned,  subsequent 
to  the  formation  thereof,  on  devolution  or 
other  act  in  law),  consisting  (to  wit)  of  the 
number  of  thirty  persons,  bad  been  and 
then  were  united  in  partnership,  and  esta- 
blished as  a  joint-stock  company,  in  that 
part  of  the  United  Kingdom  of  Great  Bri- 
tain and  Ireland  called  England,  for  the 
purpose  of  executing  for  profit  to  the  said 
partnership  certain  works  which  then  might 
and  could  and  still  can  be  carried  into 
execution  without  obtaining  the  authority 
of  parliament,  that  is  to  say,  for  the  purpose 
of  making  a  certain  railway  in  that  part  of 
her  Majesty's  dominions  called  India  (to 
wit),  a  railway,  to  be  called  the  East  India 
Railway.  And  the  defendant  further  saith, 
that  the  said  partnership  and  company  hath 
not  been  formed  or  established  either  by  or 
in  the  names  of  any  other  person  or  persons 
whatsoever,  or  in  any  way  howsoever,  on  or 
before  the  1st  day  of  November,  a.d.  1844, 
nor  hath  the  said  partnership  or  company 
ever  at  any  time  been  incorporated  by  sta- 
tute or  charter,  or  authorized  by  statute  or 
letters  patent  to  sue  or  to  be  sued  in  the 
name  of  any  officer  or  person.  And  the 
defendant  farther  saith,  that  the  aforesaid 
partnership  or  company  had  not,  at  the  time 
of  the  making  of  the  alleged  contract  and 
promise  in  the  first  count  mentioned,  or  at 
the  time  of  the  settlement,  purchase,  or 
payments  by  the  plaintiffs,  as  in  the  first 
count  mentioned,  or  at  any  time  before  the 
commencement  of  this  suit,  obtained  any 
certificate  of  complete  registration  under  or 
in  pursuance  of  the  provisions  of  a  certain 
act  of  parliament,  made  and  passed  in  a 
session  of  parliament,  hold  en  in  the  7  th  and 
8th  years  of  the  reign  of  her  Majesty  Queen 
Victoria,  for  the  registration,  incorporation^ 
and  regulation   of  joint-stock   companies. 
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And  the  defendant  further  saith,  that  the 
said  shares  in  the  said  count  mentioned 
and  all  and  every  of  them  were,  at  the  time 
of  the  making  of  the  contract  and  promise 
in  the  first  count  mentioned,  and  of  the  said 
settlement,  purchase,  and  payments  by  the 
plaintiffs  as  in  the  first  count  mentioned, 
shares  and  interests  in  the  aforesaid  part- 
nership and  company  claimed  by  -divers 
persons,  whose  names  and  number  are  to 
the  defendant  unknown.  And  the  defendant 
further  saith,  that  the  said  scrip  receipts,  in 
the  said  first  count  mentioned  and  all  and 
every  of  them  were  scrip  receipt  spurport- 
ing  to  entitle  the  holder  thereof  to  the  said 
last-mentioned  claimed  shares  and  interests 
in  the  said  partnership  and  company.  And 
the  defendant  further  says,  that  the  said 
shares  and  scrip  receipts,  in  the  said  first 
count  mentioned,  were  not  nor  were  any  or 
either  of  them  other  or  different  shares  or 
scrip  receipts  than  as  last  afbresaid.  And 
this  the  defendant  is  ready  to  verify. 

Replication,  de  it^urid. 

At  the  trial,  at  Guildhall,  before  Erie,  J., 
at  the  Sittings  after  Trinity  term,  1B46,  a 
Mr.  Stephenson  stated  that  he  had  gone  out 
to  India  in  the  year  1843,  for  the  purpose 
of  introducing  steam  navigation  and  rail- 
ways generally  into  India.  That  during 
his  stay  he  made  inquiries  about  a  line  be- 
tween Mirzapoor  and  Delhi,  and  that  certain 
persons  met  together  for  the  purpose  of  as- 
sisting him  in  getting  up  a  company ;  and 
that  he  spoke  of  the  matter  to  several  per- 
sons, who  agreed  to  take  part  in  the  com- 
pany when  formed.  That  about  July  1 844  he 
got  a  draft  deed  of  settlement  for  a  company 
prepared  by  counsel  in  India,  and  took  it 
to  England  with  him.  That  he  left  India 
in  September  1844,  and  arrived  in  England 
after  the  8rd  of  November,  and  on  his  way 
home  he  drew  up  a  report  on  the  line;  that 
he  gave  a  prospectus  to  Capes  &  Stuart  in 
November  1844 ;  that  in  the  same  month 
prospectuses  were  printed ;  and  that  the 
company  was  provisionally  registered  in 
May  1845.  That  he  returned  to  India  in 
1845,  for  the  purpose  of  examining  the 
country  through  which  the  line  was  to  pass. 
That  on  the  first  occasion  be  went  to  India 
on  his  private  account  and  at  his  own  ex- 
pense. Under  these  circumstances,  the 
defendant  contended  that  the  ninth  plea  was 


proved,  the  company  not  having  been  form- 
ed or  established  before  the  1  st  of  Novem- 
ber 1844.  The  learned  Judge,  in  summing 
up,  left  it  to  the  jury  to  say  whether  the 
formation  of  the  company  had  commenced 
before  the  1st  of  November  1844,  stating 
that  it  was  not  necessary  that  the  company 
should  have  been  formed  before  that  day, 
and  pointing  out  to  the  jury  the  sevenl 
things  which  had  been  done  before  that  day, 
and  which,  he  said,  were  strong  evidence  to 
shew  that  die  company  had  been  commenced. 
The  jury  found  a  vetdict  for  the  plaintiffii. 

A  rule  nisi  having  been  obtained  for  a 
new  trial,  on  the  grounds  of  misdirection, 
and  that  the  verdict  was  against  evidence, 

ByleSf  Serj,  and  Unihank  now  ahewed 
cause. — The  9th  plea  is  founded  on  the 
7  &  8  Vict.  c.  110.  s.  26,  which  restriets 
the  disposal  of  shares  in  any  joint-atock 
company  coming  within  the  descriptions 
mentioned  in  the  act,  the  formati<Mi  of 
which  was  "  commenced  after  the  1st  day 
of  November  1844,"  until  the  company 
has  obtained  a  certificate  of  complete  r^:iB- 
tration.  The  words  of  the  plea  diflBer  from 
those  of  the  statute:  the  plea  alleging  that 
the  company  was  not  "formed  and  etta- 
blished"  before  the  day  in  qoestioa.  It 
is  submitted  that  the  word  "  commeaced" 
in  the  act  is  in  some  degree  equivoeal,  and 
that  the  '*  formation  of  the  company,"  men- 
tioned in  the  plea,  may  mean  the  same 
thing  as  the  "  oommeneement  of  formation" 
mentioned  in  the  «ct.  It  was,  therefore, 
no  misdirection  in  the  Judge  to  leave  the 
question  to  the  jury  according  to  tte  mean- 
ing of  the  words  which  support  the  plead- 
ing. Chumber§  v.  Janes {\)  la  an  authority 
shewing  that  where  there  is  an  ambiguity 
in  a  plea,  that  eonatruction  of  it  wUl  be 
adopted  which  will  make  it  good* 

[Williams,  J.-^Suppoaisg  this  plea  had 
been  left  to  the  jury  in  its  terma,  then, 
probably,  they  would  have  found  for  the 
defendant.] 

It  must  be  admitted,  that  if  the  plea  is 
not  equivocal  in  its  terms,  the  Judge  should 
have  left  the  question  to  the  jury  as  to  the 
formation,  not  as  to  the  commenoement  of 
the  formation  of  the  company.     The  w<»d 

(1)  11  Eait,  4<N>. 
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**  formed'*  cannot  mean  *'  completely  form- 
ed/' because,  if  6o,  a  company  could  not 
be  said  to  be  formed  till  all  the  shares  were 
taken  and  it  was  completely  registered,— 
wbidi  IB  inconsistent  with  the  provisions  of 
tbe  act     Taking  it  for  granted  then,  that 
the  plea  can  be  read  so  as  to  be  good,  the 
Judge  left  the  question  to  the  jury  in  the 
language  of  the  act;   and  it  is  submitted 
that  there  was  abundant  evidence  to  shew 
that  the  formation  had  commenced  before 
the  lit  of  November  1844,  and  the  Judge 
woold  have  been  wrong  if  he  had  not  left 
that  question  to  the  jury.     If  the  formation 
mentioned  in  the  plea,  and  the  commence- 
ment of  formation  spoken  of  in  the  act,  are 
not  the  same  thing,  then  the  plea,  deviating 
from  the  words  of  the  act,  is  bad  upon  the 
&ce  of  it ;  and  as  the  defendant  must,  there- 
fore, be  eventually  unsuccessful,  the  Court, 
in  its  discretion,  will  not  grant  a  new  trial. 

WhUtkutst  and  F,  Edwards^  in  support 
of  the  mle,  were  stopped  by  the  Court. 

Maule,  J.— It  appears  to  me  that  the 
Judge  was  right  in  putting  that  construction 
on  the  plea  which  is  now  complained  of. 
The  plea  says,  that  the  company  was  not 
formed  or  established  in  any  manner  what^ 
ever  before  the  1st  of  November  1844. 
Althott^  upon  special  demurrer,  that  might 
have  been  held  to  be  a  plea  which  did  not 
saffidently  follow  the  act  of  parliament,  yet, 
as  it  has  been  pleaded  over  to  by  the  plain- 
tiffs, it  is  good.  The  proper  question  there- 
fore for  the  jury  upon  this  plea  would  have 
been,  whether  Uie  formation  of  the  company 
bad  been  commenced  before  the  1st  of  No- 
vember 1844*  But  I  do  not  think  that  the 
evidence  raised  that  question.  There  was 
an  indiapntable  primd  facie  case  that  this 
company  waa  begun  after  November  1844, 
and  there  was  no  evidence  on  the  part  of 
the  plaintiff  to  rebut  that  case.  The  evi- 
dence of  Stephenson  shewed  that  he  had 
thought  about  the  railway,  and  had  spoken 
of  it  to  many  persons,  some  of  whom  had 
agreed  to  become  connected  with  the  com- 
pany when  formed.  Having  obtained  a 
draft  deed  in  India,  he  arrived  in  England 
after  the  8rd  of  November  1844,  and  it  was 
not  till  some  time  after  that  that  the  format 
tion  of  the  company  actually  commenced : 


at  what  time  it  does  not  appear,  but  some 
time  between  the  4th  of  November  and  the 
month  of  May  when  the  provisional  regis*- 
tration  took  place.  I  therefore  think  that 
there  was  not  evidence  of  any  commence- 
ment of  formation  of  the  company  before 
the  1st  of  November,  and  that  the  Judge 
should  not  have  left  that  question  to  the 
jury.  The  rule  should  therefore  be  made 
absolute,  whether  the  plea  is  good  or  not. 
My  impression  is,  that  the  plea  is  good, 
having  been  pleaded  over  to. 

Cress  WELL,  J. — I  quite  agree  with  the 
view  of  the  evidence  taken  by  my  Brother 
Maule.  There  certainly  was  evidence  of 
the  formation  after  November  1844,  and 
none  of  the  commencement  of  it  before. 

Williams,  J. — I  am  of  the  same  opinion. 
My  only  doubt  has  been,  whether  the  plea 
was  not  bad,  so  that  the  plaintiffs  might  be 
entitled  to  judgment  notwithstanding  a  ver- 
dict for  the  defendant.  There  is  no  doubt 
at  all  that  the  plea  would  have  been  bad  if 
it  had  been  demurred  to.  On  pleading  over, 
if  the  Court  can  construe  a  plea  so  as  to 
make  it  good,  it  will  do  so.  The  averment 
here  may  be  considered  as  tantamount  to 
an  averment  that  thc|  formation  of  the  com- 
pany had  not  been  commenced  before  the 
1st  of  November  1844. 

Rule  abeolute. 
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NASH  V.  COLLIER. 


Practice, — Frivolous  Demurrer — Name 
— Iniiial, 

Where  a  declaration  was  demurred  to  on 
the  ground  that  the  defendant  was  therein 
described  as  **  WiUiam  Henri/  W.  Collier :' 
the  iniiial  letter  W,  being  used  for  an  tia- 
expressed  name,  the  Court  held  that  the 
demwrrer  was  not  frivolous. 

Semble-^7%a<  such  a  demurrer  is  good. 

Assumpsit  on  a  bill  of  exchange  by  an 
indorsee  against  the  acceptor.  The  decla- 
ration described  the  defendant  as  "  William 
Henry  W.  Collier." 

To  this  tbe  defendant  demurred  specially, 
the  chief  ground  of  demurrer  being  that  the 


92 


COURT  OF  COMMON  PLEAS: 


declaration  was  uncertain  for  describing  the 
defendant  by  the  initial  letter  only  of  one 
of  his  names. 

Unihank  moved  for  a  rule  calling  on  the 
defendant  to  shew  cause  why  the  demurrer 
should  not  be  set  aside  as  frivolous. — This 
can  be  no  ground  for  demurrer  either  at 
common  law  or  by  statute.  Persons  are 
sometimes  baptized  by  initials.  This  is 
misnomer  only. 

[Maule,  J. — This  "W."i8  certainly  not 
a  name.  It  stands  for  some  unexpressed 
name.] 

The  right  course  for  the  defendant  was 
to  have  the  declaration  amended  by  insert- 
ing the  right  name  at  the  plaintiff's  cost. 

Maule,  J. — I  do  not  think  this  is  a 
misnomer.  In  the  case  of  a  misnomer  there 
is  nothing  on  the  face  of  the  declaration  to 
shew  a  defect.  I  rather  think  that  the 
demurrer  is  a  good  one,  and  that  the  plain- 
tiff, on  argument,  would  be  obliged  to 
amend.  At  all  events,  I  cannot  say  that 
it  is  frivolous. 

Per  Curiam — 

Rule  re/used. 


JONES  V,  8AWKIN8. 
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Pleading  —  Immaterial  Issue  ^^Plea  of 
Accord  and  Salisfaciion,  Material  part  of. 

To  an  action  for  use  and  occupation,  the 
defendant  pleaded,  first,  that  the  plaintiff 
seized  goods  of  the  defendant  sufficient  to  pay 
the  rent  and  costs,  and  detained  them  for  two 
years,  and  it  was  then  agreed  between  them 
that  the  plaintiff  should  retain  the  goods  in 
satisfaction  of  the  debt,  and  that  he  did  so  ac- 
cordingly. Secondly,  that  after  a  wrongful 
seizure  by  the  plaintiff  of  goods  of  sufficient 
value,  S^c.  the  plaintiff  and  the  defendant 
agreed  that  the  plaintiff  should  retain  the 
goods,  and  that  they  should  relinquish  their 
claims  on  each  other.  Thirdly,  that  they 
agreed  that  the  plaintiff  should  retain  the 
goods  so  seized,  and  that  they  should  relin' 
quish  their  claims,  and  the  defendant  should 
give  up  possession.  Replications,  traversing 
the  seizure  of  goods  of  sufficient  value,  ^c. 


On  demurrer  to  the  repUeaiions,  held,  that 
the  pleas  were  good,  and  that  the  replications 
were  bad  for  putting  in  issue  matter  which 
was  only  inducement  to  the  acceptance  in 
satisfaction,  such  acceptance  being  the  mate- 
rial part  of  the  pleas. 

Debt  for  the  use  and  occupation  of  certain 
rooms  and  apartments,  and  for  meat,  drink, 
and  necessaries ;  widi  counts  for  money 
paid,  and  on  an  account  stated. 

Besides  the  general  issue,  the  defendant 
pleaded  pleas  to  the  following  effect.  Second 
plea,  as  to  the  first  and  third  counts  so  &r 
as  they  relate  to  61.,  that  the  defendant  occu- 
pied the  rooms,  &c.  for  one  quarter  of  a  year, 
viz.  from  the  25th  of  December  1844  until 
the  25th  of  March  1845,  under  a  demise 
from  the  plaintiff  for  one  quarter,  and  so  on 
from  quarter  to  quarter  at  the  quarterly  rent 
of  61, ;  that  the  defendant  beciime  indebted 
in  61.  to  the  plaintiff  in  respect  of  the  above- 
mentioned  quarter's  rent,  and  that  the  ac- 
count in  the  third  count  as  to  6/.  parcel,  &c. 
was  stated  concerning  the  same  sum ;  that 
the  plaintiff  during  the  continuance  of  the 
demise,  and  nearly  two  years  before  the  com- 
mencement of  this  suit,  took  the  defendant's 
goods  as  a  distress,  they  being  of  sufficient 
value  to  satisfy  the  rent  and  the  coata  of  the 
distress  and  appraisement;  that  he  never 
sold  the  goods,  but  retained  them  to  his  own 
use,  till  just  before  the  commencement  of  this 
suit,  when  he,  with  the  assent  of  the  defen- 
dant, received  and  accepted  them,  and  hath 
hitherto  retained  them  in  satis&ction  and 
discharge  of  the  said  sum  of  6L 

Third  plea,  that  after  the  accruing  o 
the  causes  of  action,  and  before  the  com- 
mencement of  the  suit,  the  plaintiff  wrong- 
fully seized  the  defendant's  goods,  being 
of  value  more  than  sufficient  to  satisfy  the 
causes  of  action  in  the  declaration  men- 
tioned, and  retained  them  for  an  unreason- 
able time,  to  wit,  nearly  two  years,  and  con- 
verted them  to  his  own  use,  and  that  it  was 
before  the  commencement  of  this  suit  agreed 
between  the  plaintiff  and  the  defendant  that, 
for  the  termination  of  disputes  between 
them  concerning  the  causes  of  action  in  the 
declaration  and  claims  made  by  the  defen- 
dant in  respect  of  the  said  seizure  and  con- 
version of  the  goods,  that  such  demands  and 
rights  of  action  should  be  mutually  relin- 
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quisbed,  and  that  the  plaindff  should  retain 
the  goods  as  a  final  settlement  in  full  satis- 
fsction  and  dischaige  of  the  said  causes  of 
action  in  the  declaration  mentioned;  and 
that  the  plaintiff  accepted  and  received  and 
hath  retained  the  said  goods  in  such  full 
satisfaction  and  discharge. 

Fourth  plea,  as  to  61,  parcel,  &c.  in  the 
first  and  third  counts,  that  before  the 
accruing  of  the  causes  of  action,  to  wit,  on 
the  lOti^  of  April  1845,  the  defendant  was 
tenant  to  the  plaintiff  of  the  said  rooms  and 
apartments,  and  during  a  certain  tenancy 
which  had  commenced,  to  wit,  on  the  7th 
of  December  1844,  to  wit,  a  tenancy  for  one 
month,  and  from  month  to  month,  at  the  rate 
of  1/.  4s.  per  month,  under  which  tenancy 
the  sum  of  31,  I2s,  had  become  due  from 
the  defendant  to  the  plaintiff  at  the  time  of 
the  accruing  of  the  said  causes  of  action  for 
three  months'  rent,  and  before  the  com- 
mencement of  the  suit,  the  defendant  was 
indebted  to  the  plaintiff  in  21, 8«.,  the  residue 
of  the  61,  for  the  meat,  necessaries,  &c.  men- 
tioned in  the  declaration ;  that  the  account 
in  the  third  count  was  stated  concerning  the 
money  in  the  first  count;  that  after  the 
accruing  of  the  causes  of  action,  and  during 
the  tenancy,  and  just  after  the  expiration 
of  the  said  first  three  months,  to  wit,.on  the 
day  in  this  plea  first  mentioned,  the  plaintiff 
wrongiiiUy  seized  the  defendant's  goods  to 
the  amount  of  the  money  in  the  first  count 
mentioned,  and  detained  them  for  an  un- 
reasonable time  and  converted  them  to  his 
own  use,  and  wrongfully  disturbed  the  de- 
fendant in  the  peaceable  possession  of  the 
rooms;  that  the  plaintiff  was  desirous  of 
regaining  possession  of  the  rooms,  and  after 
the  aocroing  of  the  causes  of  action,  and 
before  the  commencement  of  the  suit,  it  was 
agreed  between  the  plaintiff  and  the  defen- 
dant that  to  put  an  end  to  disputes  in 
respect  to  the  said  causes  of  action  in  this 
plea  mentioned,  and  other  alleged  causes  of 
action  on  the  part  of  the  defendant,  they 
should  mutually  relinquish  their  claims,  and 
the  plaintiff  should  retain  the  goods  in  full 
satisfaction  and  discharge  of  his  claims,  and 
the  defendant  should  relinquish  her  right 
to  and  give  up  possession  of  the  rooms,  and 
she  should  be  discharged  by  the  plaintiff 
from  all  claims ;  that  the  plaintiff  accord- 
ingly relinquished  her  claims  and  gave  up 


possession  during  the  tenancy,  and  the 
plaintiff  resumed  and  hath  hitherto  retained 
possession  of  the  rooms  and  retained  the 
goods  so  seized  in  satisfaction  and  discharge 
of  the  said  causes  of  action. 

Replication  to  the  second  plea,  that  the 
plaintiff  did  not  seize,  take,  or  detain  as 
a  distress  for  the  rent  in  the  second  plea 
mentioned  any  goods  of  the  defendant  of 
sufiicient  value  to  satisfy  the  said  rent,  and 
the  costs  and  charges  of  the  distress,  sale,  and 
appraisement,  or  out  of  which  the  plaintiff 
might  have  satisfied  the  said  rent,  costs,  and 
charges,  in  manner  and  form,  &c.  To  the 
third  plea,  that  the  plaintiff  did  not  seize, 
take,  or  detain  any  goods  of  the  defendant 
of  value  sufficient  for  a  full  satisfaction  and 
discharge  of  the  said  causes  of  action  in  the 
said  declaration  mentioned,  in  manner  and 
form,  &c.  To  the  fourth  plea,  that  the 
plaintiff  did  not  seize,  take,  or  detain  any 
goods  of  the  defendant  of  the  value  in  the 
said  fourth  plea  mentioned,  in  manner  and 
form,  &c. 

Special  demurrers  to  the  replications  to 
the  second,  third,  and  fourth  pleas.  The 
principal  grounds  of  demurrer  set  out  were, 
that  the  replications  were  too  large,  and 
traversed  immaterial  allegations,  and  left  the 
real  defences  set  up  in  the  pleas  unanswered. 

ReWf  in  support  of  the  demurrers. — 
The  defence  set  up  in  the  second  plea  is 
substantially  an  accord  and  satisfaction ; 
and  the  replication  to  it  is  directed  to 
the  inducement,  which  merely  shews  how 
the  goods  came  into  the  plaintiff^s  posses- 
sion. Whether  they  were  in  his  hands  as  a 
distress,  or  otherwise,  is  quite  immaterial, 
if  he  took  them  in  satisfaction.  The  repli- 
cation also  attempts  to  put  in  issue  the 
value  of  the  goods,  but  that  also  is  imma- 
terial, the  retaining  of  them  being  the  satis- 
faction alleged  in  the  plea.  In  a  recent  case 
in  the  Exchequer,  Sibreev,  Tripp {\),  it 
was  held  that  die  acceptance  of  a  negotiable 
security  may  in  law  be  a  satisfaction  of  a 
debt  of  larger  amount.  Parke,  B.,  in  giving 
his  judgment  in  that  case,  cites  the  follow- 
ing passage  from  Co,  Lit,  212,  b, — ''The 
obligor  or  feoffor  cannot,  at  the  time  ap- 

(1)  ]6  Mm.  &  Wels.  28  ',  a.  c.  15  Law  J.  Rep. 
(M.S.)  Ezch.  318. 
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pointed,  pay  a  lesser  sum  in  satisfaction  of 
the  whole,  because  it  is  apparent  that  a 
lesser  sum  of  money  cannot  be  a  satisfaction 
of  a  greater ;  but  if  the  obligee  or  feoffee  do 
at  the  day  receive  part,  and  thereof  make 
acquittance  under  his  seal,  in  full  satisfac- 
tion of  the  whole,  it  is  sufficient  by  reason 
that  the  deed  amounted  to  an  acquittance  of 
the  whole."  It  is  clear,  then,  that  the  accord 
was  good,  and  that  the  acceptance  in  satis- 
faction is  the  material  part  of  the  plea.  The 
replication  also  speaks  of  the  costs  of  the 
sale  and  appraisement  of  the  goods  taken, 
though  no  sale  or  appraisement  took  place. 
The  traverse  is  too  large  for  thus  intro- 
ducing immaterial  averments  into  the  issue, 
and  is  therefore  bad — Stephen  on  Pleading^ 
4th  edit.  269,  272.  Thurman  v.  Wild 
(2),  Eden  v.  Turtle  {fi\  Baaan  v.  Arnold 
(4),  Tempest  v.  Kilner{5).  In  Eden  v. 
Turtle,  Parke,  B.  said,  "  I  quite  agree 
that  if  the  effect  of  the  replication  was  to 
compel  the  defendant  to  prove  more  than 
he  otherwise  would  have  been  bound  to  do 
in  order  to  support  his  plea,  it  would  be 
bad."  Again  the  replication  is  bad,  as  con* 
taining  a  negative  pregnant.  It  amounts 
to  this :  "  the  plaintiff  never  took  any  goods 
of  sufficient  value,"  &c.  That  allegation 
is  pregnant  with  the  affirmative  that  he  did 
take  the  goods.  In  Com,  Dig,  tit.  *  Pleader,' 
(R,)5,  an  instance  is  given  where  the 
introduction  of  time  and  place  was  held  to 
make  a  traverse  bad  as  a  negative  preg- 
nant. Similar  arguments  are  applicable  to 
the  replications  to  the  third  and  fourth 
pleas. 

Lush,  contri.— The  authority  of  the  cases 
is  not  disputed ;  and  if  more  is  involved  in 
the  issues  than  is  necessary,  the  replications 
are  bad.  It  is  submitted  that  the  third  and 
fourth  pleas  are  bad ;  and  that  if  the  second 
is  good,  the  replication  to  it  is  good  also. 
The  second  plea  professes  to  be  one  of  accord 
and  satisfaction ;  but  it  does  not  contain  an 
accord :  if  it  does,  it  shews  no  satisfaction.  It 


(2)  11  Ad.  &  El.  452. 

(3)  10  Mee.  &  Welt.  639 ;  8.  e.  12  Law  J.  Rep. 
(N.8.)  Exoh.  11. 

(4)  6  Ihid.  559;  a.  o.  9  Law  J.  Rep.  (n.8.)  Ezob. 
189. 

(5)  2  Com.  B.  300  i  8.0.  15  Ltw  J.  Rep.  (n.8.) 
C.P.  10. 


is  not  alleged  that  there  was  any  agreement 
that  the  plaintiff  should  take  the  goods  in 
satisfaction;  but  that  having  got  tibem,  he 
accepted  them  in  satisfiiction  with  the  assent 
of  the  defendant.  The  defendant  may  have 
said  and  done  nothing  in  the  matter. 

[Maule,  J. — Surely  the  acceptance  in 
satisfaction  is  the  material  part  of  the  plea.] 

There  ought  to  be  a  delivery  in  satisfac* 
tion  as  well. 

[Wilde,  C.J. — The  words  "accept  in 
satisfaction"  must. surely  imply  an  accord.] 

They  may  do  so ;  but  it  does  not  follow 
that  there  is  a  satisfaction.  This  differs 
materially  from  ^e  case  whete  a  person 
delivers  goods  to  another,  who  has  no  prior 
right  to  them.  If  the  Court  can  see  that 
there  was  no  consideration  for  the  bargain, 
then  there  is  no  accord ;  and  for  diis  reason 
the  value  becomes  material. 

[Maule,  J.  —  The  replication  indadet 
the  costs  of  sale  and  appraisement.] 

If  the  allegation  is  material  at  all,  it  is 
correctly  traversed  in  the  terms  of  the  plea. 
If  the  plea  had  shewn  on  the  face  of  it 
that  the  value  of  the  goods  was  leas  than 
that  for  which  they  were  accepted,  it  would 
have  been  bad.  The  plaintiff  was  also 
legally  in  possession  of  the  goods  before 
the  arrangement. 

[Wilde,  C.J. — You  suppose  things  to 
have  no  other  than  a  pecuniary  valae.  If 
a  person  chooses  to  become  the  owner  of 
goods  otherwise  than  by  sale  why  should 
he  not  make  an  agreement  to  that  effect  ?] 

The  third  and  fourth  pleas  are  bad,  be- 
cause they  set  up  bad  aooords.  They  shew 
a  right  of  action  by  the  defendant  for  the 
wrongful  conversion,  and  a  right  of  action 
by  the  plaintiff  in  respect  of  the  matters 
mentioned  in  the  declaration,  and  an  agree- 
ment that  they  should  be  quit  of  their 
actions  against  each  other.  Such  an  accord 
is  bad,  according  to  the  authorities — Cam. 
Dig.  tit.  *  Accord,'  (B.)  1,  Luim.  57, 
1  Roll.  Ahr.  128,  tit.  'Accord,'  (A.)  It 
is  true  that  the  pleas  go  on  to  say,  that  it 
was  agreed  that  the  plaintiff  should  keep 
the  goods ;  but  that  only  amounts  to  the 
same  thing,  namely,  to  be  quit  of  actions. 

[Wilde,  C.J. — It  is  more  than  that,  for 
the  defendant  •gave  up  the  property  in  the 
goods  seised.  The  seizure  is  alleged  to 
have  been  wrongful,  and  therefore  the  de- 
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fendant  might  have  re-{aken  them,  and  still 
had  property  in  them.] 

[Mauls,  J.-»If  a  person  seizes  the  horse 
or  other  chattel  of  another  wrongfully,  that 
other  person  may  still  sell  it.] 

Per  Cwriam^^ 

Judgment  far  the  defendant. 


1847.  ^ 
S'ov,  25 ;  > 
Dec.  9.    3 


M ATBURY  O.  MUDIE. 


Abatement — Non-joinder^  Plea  of-^Affi^ 
da  vU — Residence. 

The  affidavit  verifying  a  plea  in  abatement 
for  non-joinder  of  a  co-contractor  should 
state  correctly  his  place  of  residence ;  and 
the  Court  wUl  set  aside  the  plea  on  motion, 
if  it  appears  on  affidavit  that  such  place  has 
not  been  correctly  stated.  It  is  not  sufficient 
to  state  the  place  where  the  eo^coniraetor 
carries  on  his  business. 

This  was  an  action  of  debt.  The  defen- 
dant pleaded  in  abatement  the  non-joinder 
of  nine  co-contractors,  of  whom  Robert 
Denton  and  James  Elkington  Boord  were 
two.  In  the  affidavit  which  accompanied 
the  plea  the  defendant  stated  that  Robert 
Denton  resided  at  No.  89,  Leadenhall  Street, 
in  the  city  of  London,  and  James  Elking- 
ton Boord  at  Bath,  in  the  county  of  So- 
merset. The  plaintiff's  attorney  filed  an 
affidavit,  in  which  he  stated  that  he  had 
made  inquiries  as  to  the  residence  of  Robert 
Denton ;  that  Charles  Bremner  resided  at 
No.  89,  Leadenhall  Street,  and  had  inform- 
ed the  deponent  that  he  was  the  only  occu- 
pier of  the  premises,  and  that  Robert  Denton 
had  not  resided  there  for  the  last  two  months 
and  upwards ;  that  the  deponent  had  made 
inquiriea  also  as  to  the  residence  of  J.  £• 
Boord,  and  had  learnt  from  a  solicitor  at 
Bath  that  he  was  not  resident  there.  Affi- 
davits were  filed  in  answer,  in  which  it  was 
stated  that  Denton  had  formerly  carried  on 
bnsineas  at  89,  Leadenhall  Street ;  that  his 
name  was  over  the  door ;  that  two  persons 
called  there,  and  asked  if  Denton  was  in ; 
that  Bremner  answered  that  he  was  not, 
and  it  was  uncertain  when  he  would  be  in  ; 
that   Bremner  was   asked  if  Denton  had 


given  up  business,  and  that  he  declined  to 
answer,  and  did.  not  give  reason  to  believe 
that  he  had  ceased  to  reside  there.  It  was 
also  stated  that  Boord  had  lately  removed 
to  Bath,  and  had  been  seen  there. 

Meymott  having  obtained  a  rule  nisi  to 
set  aside  the  plea  and  the  accompanying 
affidavit  of  the  defendant,  and  for  leave  to 
sign  final  judgment  for  tlie  plaintiff, — 

Scott  (Nov.  25)  shewed  cause. — The 
questions  which  arise  under  3  &  4  Will.  4. 
c.  42.  s.  8.  are,  whether  the  addresses  of 
Denton  and  Boord  are  incorrect,  and  if  so, 
whether  advantage  can  be  taken  of  such 
incorrectness  by  an  application  to  the  Court 
on  affidavit.  The  affidavits  in  answer  shew 
that  the  residence  of  Denton  was  correctly 
enough  stated,  the  answers  of  Bremner  being 
evasive  ;  and  there  is  no  sufficient  evidence 
that  Boord  did  not  reside  in  Bath.  But  the 
statute  only  requires  the  verification  of  the 
plea  of  non-joinder  by  affidavit,  and  if  the 
affidavit  is  false,  the  party  making  it  is  liable 
to  an  indictment  for  peijury :  and  advantage 
cannot  be  taken  of  the  incorrectness  of  the 
addresses  on  an  application  like  this.  The 
cases  decided  with  regard  to  the  correctness 
of  the  description  of  residences  under  the 
statute  are  Lambe  v.  Smythe{l)j  Wheatley 
V.  Golney{2\  and  Newton  v.  Stewart  (3). 

[Mauls,  J. — In  Lambe  v.  Smythe  the 
question  whether  advantage  could  be  taken 
of  such  incorrectness  by  an  application  like 
the  present  was  not  raised  at  all.  The 
other  two  cases  were  decided  by  my  Brother 
Wightman  on  the  authority  of  that  case. 
In  Wheatley  v.  Golney  this  point  was  not 
mentioned.  In  Newton  v.  Stewart,  where 
the  plea  was  set  aside,  the  point  was  raised, 
but  the  case  was  decided  on  ^e  suppo- 
sition thatZam^ev.  Smythe  mas  etn  authority 
on  it.] 

Meymott,  in  support  of  the  rule. — The 
cases  of  Lambe  v.  Smythe  and  Wheatley  v. 
Golney  shew  that  the  actual  residences  of 
the  parties  ought  to  be  stated  in  the  affidavit 
accompanying  the  plea;  and  Newton  v. 
Stewart  shews  that  the  plea  should  be  set 
aside,  if  it  appears  on  affidavit  for  the  plain- 

(1)  15  Mee.  &  W«1b.  4S3;  s.  c.  15  Uw  J.  Rep. 

(N.8.)£zch.  287. 

(2)  9  Dowl.  P.C.  1019. 

(S)  4  Dowl.  &  U  89;  8.0. 15  Law  J.  Rep.(ir.8.) 
Q.B.  384. 
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tiff,  that  the  addresses  have  been  incorrectly 
given. 

Cur,  adv.  vulL 

Maule,  J.  (Dec.  9.)  delivered  the  judg- 
ment of  the  Court. — This  was  a  motion  to 
set  aside  a  plea  in  abatement  for  non-joinder, 
and  was  argued  before  the  Chief  Justice, 
my  Brother  Williams,  and  myself.  The 
ground  of  the  application  was,  that  the 
3  &  4  Will.  4.  c.  42.  s.  8.  had  not  been 
complied  with.  That  section  provides, 
*'  that  no  plea  in  abatement  for  the  non- 
joinder of  any  person  as  a  co-defendant 
shall  be  allowed  in  any  court  of  common 
law,  unless  it  shall  be  stated  in  such  plea 
that  such  person  is  resident  within  the  juris- 
diction of  the  Court,  and  unless  the  place  of 
residence  of  such  person  shall  be  stated 
with  convenient  certainty  in  an  affidavit 
verifying  such  plea."  The  principal  ques- 
tion which  the  Court  took  time  to  consider 
was,  what  the  true  construction  of  the  latter 
part  of  this  clause  was?  There  were  two 
cases  in  the  Court  of  Exchequer,  WheatUy 
V.  Goluey  and  Lamhe  v.  Smythe^  in  which 
that  Court  decided  that  the  question  might 
be  raised  on  an  application  to  the  Court. 
There  was  also  a  case  where  the  point  was 
expressly  decided  before  my  Brother  Wight- 
man  in  the  Bail  Court  {Newton  v.  Stewart), 
but  that  point  did  not  appear  to  be  carefully 
reported.  We  have  come  to  the  conclusion 
that  the  true  place  of  abode  must  be  stated, 
and  that  the  question  whether  it  be  so  may 
be  tried  by  the  Court  on  affidavit.  Before 
the  statute,  the  law  was,  that  the  plea  must 
be  accompanied  by  an  affidavit  stating  that 
it  was  true  in  substance  and  in  effisct,  it 
being  a  dilatory  plea,  and  that  being  required 
in  all  dilatory  pleas.  The  statute  did  not 
alter  the  plea,  except  in  requiring  it  to  state 
that  the  person  was  resident  within  the 
jurisdiction  of  the  Court.  Now,  there  was 
nothing  in  the  affidavit  required  before  the 
act,  which  was  not  also  stated  in  the  plea. 
There  was  no  allegation  in  it  that  might  not 
be  put  in  issue.  But  the  provision  of  the 
act  in  question  is  a  requisition  which  applies 
to  the  affidavit  only.  The  residence  must 
be  stated  in  the  affidavit,  but  need  not 
be  stated  in  the  plea,  and  cannot  conse- 
quently be  put  in  issue  by  the  replication. 
It  would,  therefore,  be  binding  on  the  party 


if  it  could  not  be  controverted  in  the  manner 
proposed;  and  the  question  therefore  is, 
whether  the  legislature  meant  the  allegation 
to  be  binding  on  the  plaintifp.  Certainly, 
if  the  matter  of  the  plea  were  not  true,  the 
defendant  would  fail,  and  the  plaintiff  would 
obtain  judgment ;  and  a  doubt  was  raised 
on  the  argument,  whether  anything  more 
was  required  than  that  the  defendant  should 
pledge  his  oath  to  the  truth  of  the  allegation. 
We  think  the  object  of  requiring  the  state- 
ment is  to  enable  the  plaintiff  to  sue  the 
party,  and  unless  he  gets  the  true  residence 
that  object  would  not  be  attained.  It  is 
true  that  the  defendant  may  be  certain  that 
the  party  is  within  the  jurisdiction,  and  yet 
may  not  be  able  to  find  his  true  residence, 
and  then  he  will  be  deprived  of  the  plea. 
But  pleas  in  abatement  are  not  to  be 
favoured,  and  we  think  the  legislature  in- 
tended, that  if  the  defendant  is  so  situated 
that  he  cannot  point  out  to  die  plaintiff  the 
residence  of  the  party,  who,  be  says,  is 
within  the  jurisdiction,  he  ought  to  be 
deprived  of  the  benefit  of  the  plea.  Other- 
wise, the  plaintiff  would  be  no  better  off. 
We  think  the  words  of  the  section  do  sup- 
port that  construction.  Then,  what  does  the 
place  of  residence  mean  ?  It  means  that 
particular  place  where,  in  flact,  the  person 
is  residing,  and  the  statute  is  not  complied 
with  unless  the  true  place  is  stated.  Taking 
that  to  be  the  true  constmctiony  it  follows 
that  the  matter  may  be  inquired  into  upon 
affidavits,  and  if  it  turns  out  that  the  true 
place  of  residence  is  not  stated,  the  plea 
ought  to  be  disallowed.  This  affidavit 
appears  to  have  been  made  in  good  faith. 
The  place  was  one  where  the  party  might 
reasonably  be  found  and  met  with.  It  was 
where  he  carried  on  his  business.  But 
still  we  think,  that  is  not  his  residence. 
It  would  not  be  his  place  of  residence  for 
the  service  of  a  writ,  which  it  is  well  known 
must  be  at  his  place  of  residence.  Conse- 
quently, ^e  plea  ought  to  be  disallowed. 
But,  considering  that  the  defendant  might 
have  been  misled,  we  think,  in  making  the 
rule  absolute,  it  should  be  on  condition 
that  the  defendant  be  at  liberty  to  plead  in 
bar  within  a  week. 

Rule  abeoluie  accordingly^  withaui 
costs. 
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Haheas  Corpus — Jurisdiction  to  grant — 
Conviction  and  Sentence  at  Nisi  Prius, 

The  defendant  was  tried  on  an  indictment 
for  perjury^  convicted  and  sentenced^  at 
Nisi  Priusm  On  motion  for  a  writ  of  habeas 
corpus  to  discharge  him  out  of  custody ^  on 
the  ground  that  the  judgment  recited  in  the 
warrant  of  commitment  was  not  warranted 
bg  law^ — Heldf  that  the  Court  will  not  grant 
a  writ  of  habeas  corpus,  the  effect  of  which 
wiU  be  to  review  the  judgment  of  one  of  the 
superior  courts.  In  such  ease  the  remedy  is 
by  wrtt  of  error  t 

This  was  an  application  on  behalf  of  R. 
Dojuiy  a  prisoner  in  the  Queen's  Prison,  for 
a  writ  of  habeas  corpus  in  order  to  obtun 
his  disdiarge  from  cnstody  on  the  ground 
that  the  warrant  of  conunitment  was  illegal. 
It  appeared  on  affidavit  that  the  prisoner  was 
in  custody  ander  two  warrants.  The  first 
wanrant  stated  '*  that  the  defendant  haying 
been  this  day  convicted  of  wilful  and  corrupt 
peijury,  he  be  committed  to  the  Queen's  Pri-> 
son,  there  to  remain  until  discharged  by  due 
cooTK  of  law."  The  second  warrant  stated 
that  at  a  sitting  at  Nisi  Prins,  held  at  Gruild* 
hsU,  in  London,  on  Saturday  the  10th  of 
February  1S47,  before  Lord  Denman,  C.J., 
the  defendant  "  having  this  day  been  con* 
vieted  by  a  jury  of  the  county  of  wilful 
and  oormpt  perjury,  it  is  considered  and 
adjudged,  and  oi^eied  by  me,  the  said  Chief 
Justice,  tliat  he,  the  said  R.  Dunn,  for  the 
said  wilfiil  and  eoimpt  peijury,  be  impri* 
soned  in  the  Queen's  Prison  for  the  space 
of  d|^teen  calendar  months,  to  commence 
and  be  computed  from  the  day  on  which  he 
shall  first  be  taken  to  and  oanfined  in  the 
said  prison  in  execution  of  this  sentence ; 
and  that  he,  the  said  R.  Dunn,  do  give 
security  to  keep  die  peace  and  to  be  of  good 
behaviour  to  Her  Miyesty  and  all  Her 
li^esty's  liege  anbjects,  and  especially  to 
A.  B.  Coutts,  for  the  space  of  two  years, 
the  said  two  years  to  commence  and  be 
computed  from  the  end  and  after  the  ex- 
piiation  ci  the  said  eighteen  calendar 
months ;  and  that  he,  the  said  R.  Dunn,  do 
give  security  himself  in  lOOl.  with  two 
toreties  of  501.  each,  and  that  he,  the  said 
R.  Dunn,  be  further  imprisoned  until  nuch 

Vfcw  SsaiBs,  XV1I.~C.P. 


securities  be  given,  and  that  the  said 
R.  Dunn  be  committed  to  the  keeper  of  the 
said  prison,  to  be  by  him  kept  in  safe  custody 
in  execution  of  this  judgment."  (Signed) 
"  Denman." 

Pashley,  in  support  of  the  application.-— 
The  first  warrant  is  clearly  bad,  inas«> 
much  as  the  term  of  imprisonment  is  not 
distinctly  stated  in  it.  With  respect  to 
the  second  wanrant,  if  a  free  pardon  were 
granted  to  R.  Dunn  for  the  offence  of 
which  he  is  convicted,  and  he  could  not  get 
bail,  he  would  still  be  compelled  to  re- 
main in  prison  for  the  two  years  for  which 
the  sureties  are  required,  and  also  for  the 
eighteen  months  previous  to  such  two  years. 
The  judgment  therefore  is  erroneous  and  the 
sentence  illegal.  There  is  no  authority  to  be 
found  which  decides,  that  on  a  conviction 
for  perjury  the  defendant  can  be  sentenced 
to  imprisonment  and  further  sentenced  to 
find  sureties  to  keep  the  peace  any  more 
than  on  a  conviction  fer  forgery :  the  only 
security  which  a  defendant  can  ever  be  called 
upon  to  give  is,  that  he  will  not  offend 
again  in  a  like  manner.  In  re  Reynolds  {I) 
is  an  authority  to  that  effect,  and  is  in 
favour  of  this  application.  In  that  case 
two  persons  were  convicted  under  the  Night 
Poaching  Act,  and  by  the  warrant  of  commit* 
ment  they  were  ordered  to  be  imprisoned 
and  find  sureties  *'  not  to  <^end  again  for 
the  space  of  one  year  next  following;"  the 
commitment  was  held  bad  as  being  too 
general  in  its  terms,  and  giving  a  power  to 
the  gaoler,  not  warranted  by  the  statute, 
which  might  subject  the  parties  to  a  longer 
term  of  imprisonment  than  the  law  permits. 

[Maulb,  J.— Then  it  is  an  erroneous 
judgment,  and  you  are  not  entitled  to  be 
hearid  in  this  form.  A  single  Judge  at 
chambers  may  grant  a  writ  of  habeas  corpus; 
but  a  single  Judge  cannot  review  the  Judg- 
ment of  tibe  Court  of  Queen's  Bench.  J 

[Wilde,  C.J. — It  is  perfectly  clear  the 
applicant's  remedy  is  by  a  writ  of  error : 
that  is  the  proper  course.  If  this  application 
were  entertained,  it  would  lead  to  conse- 
quences which  cannot  be  anticipated.] 

[Maulb,  J. — There  wasa  case,0*Confiel/ 
V.  the  Queen  (2),  in  which  the  plaintiff  in 

(1)  1  Dowl.  &  L.  846  ;  s.  c.  18  Law  J.  Rep.  (n.s.) 
BI.C.  65. 

(2)  II  01.  £t  Fin.  166. 
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error  was  sentenced  to  be  imprisoned  for  a 
further  term  to  keep  the  peace,  he  having 
been  convicted  of  conspiracy,  and  no  one 
advanced  this  point  at  all ;  it  seems  remark- 
able that  it  was  not  taken  if  it  could  have 
been.  The  prisoner  here  is  not  entitled  to 
make  this  application  under  the  statute 
31  Car.  2.  c.  2,  for  he  is  imprisoned  for  an 
offence  which  is  not  baOable.  In  re  Rey^ 
nolds  was  the  case  of  a  summary  convic- 
tion by  Justices,  where  the  remedy  by  writ 
of  error  did  not  lie.] 

That  view  of  the  case  would  take  away 
the  remedy  by  writ  of  habeas  corpus  when- 
ever there  is  not  a  summary  conviction.  A 
writ  of  error  could  not  safely  be  brought  in 
this  case,  for  the  prisoner  was  sentenced  at 
the  time  of  the  trial  under  the  statute  of 
11  Geo.  4.  &  1  Will.  4.  c.  70.  s.  9,  which 
gives  the  power  of  amending  the  judgment, 
and  thus  the  terms  of  the  ultimate  judg- 
ment are  at  present  uncertain.  The  war- 
rant as  it  stands  is  the  existing  judgment ; 
It  is  submitted  the  sentence  Uiereby  pro- 
nounced is  an  illegal  sentence,  and  the  writ 
will,  therefore,  be  granted. 

WiLDB,  C.J. — There  can  be  no  doubt 
that  the  prisoner  in  this  case  must  seek  his 
remedy  by  a  writ  of  error.  If  the  sentence 
be  illegal,  that  is  the  course  for  him  to 
pursue.  If  the  Court  were  to  grant  this 
application,  it  would  follow,  that  by  the 
summary  process  of  a  motion,  which  may 
be  entertained  by  a  single  Judge  at  cham- 
bers, the  judgment  of  the  superior  courts 
might  be  impeached ;  and  thus,  among  other 
consequences,  the  remedy  by  writ  of  error, 
which  the  law  provides  for  certain  cases 
(of  which  this  is  one),  would  be  virtually 
abrogated. 

Application  refused* 


1847. 
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FIELD  V,  m'KSNZIE,  PUBLIC 
OFFICER. 


Banking  Company  —  Sci.  Fa.-^Settiny 
aside — Suppression  of  Facts* 

It  is  no  ground  for  setting  aside  a  rule  for 
a  sci.  fa.  granted  against  former  partners  of  a 
banking  company  under  7  Geo,  4.  c,  46.  s,  13, 
that  the  plaintiff  had  a  collateral  security 
from  the  bank,  which,  by  care  and  manage^ 


ment  might  have  been  made  productive,  and 
which  he  had  omitted  to  mention  in  the  affi- 
davits on  which  the  rule  was  granted. 

In  this  case,  in  which  the  plaintiff  had 
recovered  judgment  upon  a  promissory 
note,  against  the  defendant,  as  public  officer 
of  the  Newcastle-upon-Tyne  Joint-stock 
Banking  Company,  a  rule  for  a  scire  facias 
against  certain  persons  who  were  members 
of  the  banking  company  at  the  time  the 
contract  was  entered  into,  was  made  abso- 
lute (1). 

Channell,  Serj.  (Nov.  4,)  on  behalf  of 
Joseph  Stocks,  one  of  the  parties  sought  to 
be  charged,  obtained  a  rule  nisi,  calling  on 
the  plaintiff  to  shew  cause  why  the  former 
rule  and  all  proceedings  had  thereon  should 
not  be  set  aside,  with  costs,  on  the  ground 
that  material  facts  had  been  suppressed  by 
the  plaintiff  on  the  motion  for  that  rule ; 
and  also  on  the  ground  of  surprise. 

The  affidavit  in  support  of  the  present  rule 
contained  statements  to  the  foUo wing  effect: 
— An  indenture  was  executed  on  tibe  26th 
of  July  1842,  between  T.  C.  Gibson  of  one 
part,  and  W.  Nesham  and  R.  Todd,  tmstees 
of  the  banking  company,  of  the  other  part. 
It  recited  a  bill  of  sale  from  the  sheriff  of 
Durham  to  Gibson  of  a  leasehold  eoUiery, 
called  Hon  wick  Colliery,  consisting  of  712 
acres,  and  Newfield  Colliery,  consisting  of 
67  acres,  both  in  the  county  of  Durham ; 
and  that  Gibson  had  opened  an  account 
with  the  banking  company,  in  respect  of 
which  they  required  security.  The  inden- 
ture then  proceeded  to  assign  and  txanafer 
to  the  said  W.  Nesham  and  R.  Todd,  as 
such  trustees,  all  the  estate  and  property 
comprised  in  the  biU  of  sale,  as  security  to 
the  company  in  respect  of  the  said  account, 
to  the  amount  of  20,000^  and  interest. 
There  was  a  proviso  in  the  deed  for  redemp- 
tion on  the  payment  of  the  20,0002.  and 
interest.  An  indenture  of  the  28th  of  Fe- 
bruary 1845,  between  the  said  W.  Nesham 
and  R.  Todd,  as  such  trustees,  of  the  fint 
part,  the  said  R.  Todd  and  W.  Nesham, 
G.  T.  Gibson,  and  S.  Stobart,  directors  of 
the  company,  of  the  second  part,  the  said 
T.  C.  Gibson  of  the  third  part,  and  the 
plaintiff,  J.  Field,  of  the  fourth  part,  recited 

(1)  See  the  report  of  the  case  16  Lew  J.  Rep. 
(N.B.)  C.P.  20a. 
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the  former  indeDtare,  and  that  20,000^. 
with  interest  was  due  thereon,  which  T.  C. 
Gibson  had  been  called  upon,  but  had  found 
it  incouTenient,  to  pay;    that  the  above 
directors  bad,  with  the  privity   of  T.  C. 
Gibson,  applied  to  the  plaintiff  to  advance 
them  14,000^.,  and  that  he  had  agreed  to  do 
80,  on  having  the  amount,  with  interest  on 
it  at  51,  per  cent.,  secured  by  the  promissory 
note  of  the  company,  and  collaterally  se» 
cared  by  an  assignment  of  their  mortgage 
lecnrity  from  the  said  T.  C.  Gibson,  and 
also  by  a  mortage  from  him,  with  power 
of  sale  of  a  freehold  messuage,  farm,  and 
lands,  called  Newfield,  with  the  coal  and 
other  minerab  in  and  under  the  same,  for 
the  purchase  whereof,  he,  the  said  T.  C. 
Gibson,  had  contracted  and  paid  part  of  the 
price;  that  the  plaintiff  had  paid  the  14,000^. 
to  the  banking  company,  and  that  they,  by 
a  promissory  note  of  even  date  with  the 
deed,  had  promised  to  pay  that  sum  to  the 
plaintiff  or  his  order,  at  the  expiration  of 
six  calendar  months,  with  interest.     The 
deed  then  witnessed  that  Nesham  and  Todd, 
as  tmstees,  did,  with  the  consent  of  T.  C. 
Gibson,  and  by  the  direction  of  the  directors 
of  the  Bank,  sell  and  assign  the  20,000^. 
and  interest,  due  upon  the  mortgage,  and 
the  hereditaments  and  premises  therein  men- 
tioned,  sabject  to  redemption  by  the  com- 
pany on  payment  by  them,  or  T.  C.  Gibson, 
of  the  said  sum  of  14,000^.  and  interest, 
the  money  not  to  be  called  in  for  five  years 
if  the  interest  was  regularly  paid. 

On  the  16th  of  April  1847,  the  plaintiff 
gave  the  company  notice  that  he  would,  at 
the  end  of  three  months,  sell  the  mortgaged 
property.  It  was  further  stated,  that  one 
S.  Brooke  held  a  second  mortgage  on  the 
hereditaments  and  premises  for  30,0002., 
and  that  they  might,  with  management  and 
care,  be  made  productive  and  valuable  to 
an  amoQnt  greatly  exceeding  the  sum  of 
20,000/.,  for  which  they  were  mortgaged  to 
the  Bank. 

On  behalf  of  the  plaintiff,  an  a£Sdavit  was 
made  by  hia  solicitor,  in  which  he  stated 
that  the  Newfield  property  never  was  brought 
into  the  security,  the  purchase  not  having 
been  eompleted,  and  that  the  plaintiff  never 
had  any  lien  on  it;  that  the  covenant  not  to 
call  in  the  14,000/.  was  conditional  upon 
the  perfonnance  by  T.  C.  Gibson  of  the 
covenant  to  purchase  the  Newfield  estate, 


and  of  other  covenants;  and  that  it  was 
further  stipulated  that  the  plaintiff  was 
not  to  be  bound  to  proceed  at  law  or  in 
equity  to  recover  the  mortgage  debt  of 
20,000/.,  or  to  put  in  force  the  other  secu* 
rities,  otherwise  than  he  should  think  fit. 
It  further  stated,  that  pending  the  notice  of 
sale  there  had  been  great  commereial  dis- 
tress and  embarrassment  affecting  the  mining 
district,  and  that  an  experieneed  colliery- 
viewer,  on  inspecting  the  property,  had 
reported  that  if  it  was  then  brought  into  the 
market,  no  purehaser  would  be  found,  and 
its  future  value  would  be  depreciated,  but 
that  if  the  colliery  and  premises  were  pro- 
perly kept  up  they  might  become  valuable. 
It  also  averred,  that  Stocks  was  well  aware 
of  the  mortgage  to  Field,  the  plaintiff;  and 
that  if  Stocks  would  pay  the  debt,  the 
plaintiff  was  willing  to  hand  over  the  mort- 
gage to  him. 

Martin  and  Hugh  Hill  (Nov.  13,) 
shewed  cause. — ^The  important  question  in 
this  case  is,  whether,  according  to  the  right 
construction  of  the  12th  and  13th  sections 
of  the  7  Geo.  4.  c.  46,  it  is  necessary  to 
shew  that  a  person  who  has  taken  a  colla* 
teral  security  is  bound  to  realize  it  before 
he  can  obtain  a  scire  facias  against  former 
shareholders  in  a  banking  co-partnership. 
This  rule  was  moved  on  the  ground  that 
there  had  been  an  improper  suppression  of 
facts,  but  the  affidavit  in  answer  shews 
that  there  was  no  want  Of  good  faith  in  not 
mentioning  the  mortgage  deed,  which  the 
plaintiff  took  as  a  collateral  security  for  the 
payment  of  the  money  which  he  had  ad- 
vanced. All  that  the  legislature  requires 
is,  that  an  execution  shall  be  issued  against 
the  present  membera  of  a  banking  co-part- 
nership before  recourse  is  had  to  Uiose  who 
were  members  at  the  time  the  contract  was 
entered  into.  There  is  no  authority  to 
shew  that  a  collateral  security  must  be 
realized  first.  At  all  events,  the  affidavit 
of  the  plaintiff's  attorney  shews  that  the 
security  could  not  at  that  time  be  realized, 
from  the  state  of  the  market.  The  only 
two  cases  at  all  applicable  are  EardUy  v. 
Law  (2)  and  Harvey  v.  Scott  (3),  which 
latter  case  recognizes  the  construction  of 

(2)  12  Ad,  &  El.  802 ;  s.  c.  10  Law  J.  Rep. 
(if.8.)  Q.B.  46. 

<S)  Ante,  Q.B.  p.  9. 
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the  statute  adopted  by  this  Court  in  giving 
judgment  on  the  former  rule  in  the  present 
case.  The  principle  to  be  derived  from 
those  cases  is,  that  if  the  affidavits  contain 
prmd  facie  evidence  that  due  diligence  has 
been  used  in  vain  to  obtain  available  exe- 
cutions against  the  present  members  of  the 
company,  the  Court  will  grant  the  set.  fa. 
against  the  former  members.  It  is  for  the 
Court  to  decide  whether  the  efforts  made 
for  that  purpose  have  been  made  bond  fide 
or  not;  and  even  if  the  Court  should  be 
disposed  to  enter  into  all  the  circumstances 
of  this  mortgage,  the  affidavits  shew  that 
it  could  not  be  considered  an  available 
security. 

Channell,  Serj.  and  BramweU^  in  support 
of  the  rule.-^The  intention  of  the  legisla- 
ture was  to  make  former  partners  liable  only 
when  all  other  means  had  proved  ineffec- 
tual. 

[Mauls,  J,— It  is  very  important  for 
you  to  establish  that  not  only  executions 
but  all  other  means  must  be  had  recourse 
to  in  the  first  instance.  The  present  incli- 
nation of  my  opinion  is,  that  the  statute 
contemplates  nothing  but  executions.] 

Supposing  the  party  applying  for  a«d./a. 
had  a  security  upon  which  he  could  not 
issue  execution,  but  which  the  Court  could 
see  that  he  could  easily  realize,  would  the 
Court  in  such  case  grant  a  aeire  facia* 
against  former  partners  ?  The  affidavits  in 
support  of  the  former  rule  were  not  fair 
and  candid,  because  they  purposely  omitted 
the  statements  relative  to  this  mortgage. 

Cmv.  adv.  vulU 

Wilde,  C.J.  (Nov.  16.)  delivered  the 
judgment  of  the  Court.-^We  have  looked 
through  the  affidavits  in  this  case,  and  have 
come  to  the  conclusion  that  there  is  no 
ground  for  this  rule.  The  original  rule, 
which  asked  for  leave  to  issue  a  9ci,  fa. 
against  J.  Stocks  and  others,  was  made 
absolute  last  Trinity  term,  on  the  ground 
that  the  plaintiff  had  used  all  reasonable 
means  to  obtain  satisfaction  against  the 
members  primarily  liable  on  the  judgment 
which  he  had  obtained,  and  that  such  endea- 
vours had  been  unavailing  (4).  It  is  now 
sought  to  open  that  rule  upon  two  grounds, 
first,  because  the  plaintiff  wrongfully  sup- 

(4)  See  report,  16  Uw  J.  Rep.  (n.b.)  C.P.  203. 


pressed  certain  facts  in  the  affidavits  lued 
by  him  in  moving  for  the  previous  rule; 
and  secondly,  on  the  ground  of  surprise. 
On  the  first  ground,  it  is  said  that  the 
plaintiff  mentioned  nothing  to  the  Court 
about  a  certain  mortgage  security  of  a  col- 
liery and  works  in  the  north  of  England, 
delivered  to  him  by  the  Bank,  which,  if  he 
had  stated  in  his  aJidavit,  that  rule  would 
not  have  been  granted.     It  is  to  be  ob- 
served, that  there  is  very  little  said  about 
this  mortgage  security  in  the  affidavits  now 
before  the  Court:  the  attorney  of  Mr.  Stocks 
is  the  only  person  who  mentions  it.     At 
the  close  of  his  affidavit,  he  states  the  exist- 
ence of  the  mortgage  security,  and  that  lie 
has  been  informed,  and  verily  believes,  that 
the  said  hereditaments  and  premises  are  of 
considerable  value,  and  that  by  care  and 
management  they  may  be  made  productive 
of  a  large  sum  of  money  to  an  amount 
greatly  exceeding  20,000/.     He  does  not 
say  when  or  how  they  can  be  made  pro* 
ductive.     It  is  sufficient  to  say,  that  such 
a  statement  as  that  shews  no  present  means 
of  payment;  neither  is  there  any  reason 
why  a  plaintiff  should  not  proceed  with  his 
remedy  by  sci.  fa.  against  die  former  mem- 
bers, because  there  is  in  existence  a  certain 
security  which  by  care  and  managenlent 
may  possibly  at  some  time  or  other  be  ren* 
dered  productive.     There  is  nothing  further 
urged  on  this  point  in  support  of  the  rule. 
In  answer  to  that  statement,  it  is  said  by 
the  plaintiff,  that  property  of  this  nature  in 
the  north  of  England  is  now  so  depredated, 
and  there  is  so  little  demand  for  it,  that  if 
put  up  for  sale  at  the  present  time  no  buyer 
could  be  found  for  it,  and  such  a  course 
would  materially  injure  the  sale  of  it  at  any 
future  period.   He  also  goes  on  to  say,  that 
if  Mr.  Stocks  will  pay  the  debt,  he  is  quits 
willing  to  hand  over  the  mortgage  security  to 
him.  The  first  ground,  then,  is  wholly  insuffi- 
cient.  There  was  no  material  snppiessioii  of 
a  material  fact  such  as  would  have  indaoed 
the  Court  to  vary  firom  its  former  decision. 
Nor  do  we  think,  upon  looking  at  the  affi- 
davits, that  there  was  any  wiUul  or  fraudu- 
lent suppression  of  this  mortgage-deed :  it 
was  perfectly  notorious  that  there  was  such 
a  security  in  existence  and  in  the  possession 
of  the  Bank,  and  the  circumstance  of  its  pre- 
sent want  of  value  seems  to  be  the  reason 
why  it  was  not  mentioned.   Neither  is  there 
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toything  to   shew  that  Mr.   Stocks  was 
taken  by  surprise  on  the  former  occasion. 
He  shewed  cause  against  the  former  rule, 
and  ought,  previously  to  so  doing,  to  have 
made  all  necessary  inquiries  about  the  pro- 
perty possessed  by  the  Bank ;  and  this  he 
did  not  take  the  trouble  to  do.     If  he  had 
made  any  inquiries  he  would  have  heard 
of  Uiis  mortgage,  and  the  proper  time  to 
bring  it  before  the  Court  was  before  the 
rule  was  made  absolute,  not  after.     The 
circnmstanees  stated  do  not  constitute  a 
nizprise,  by  which  I  understand  that  a 
party  has  discovered  something,  which  by 
the  use  of  reasonable  care  and  diligence  he 
could  not  previously  have  found  out.     That 
is  not  this  case ;  and  as  the  plaintiff  has 
been  brought  here  without  due  reason,  this 
rule  must  be 

Diteharged  with  cosia. 


1847 

Nov 


47.       1 
.25.     J 


MOORE  9.  FOSTKR. 


Praeliee — Irregularity — Declaration — 
Debt  and  Assumpsit — Variance  from  Pro* 
eess. 

The  writ  was  in  an  action  of  debt;  and  the 
eommeneememt  of  the  declaration  was  in  the 
form  usual  in  debt*  The  first  count  was 
good  either  in  debt  or  in  assumpsit^  and  the 
second  and  onlg  other  count  was  a  good  count 
in  assumpsit : — Heldy  that  this  was  a  good 
iedaraisan  in  assumpsit^  and  should  therC' 
fore  be  set  aside  for  trreguiaritgf  as  varying 
from  the  process. 

Heldf  alsOf  that  under  these  cireumstances 
the  plainiif  couid  not  insist  that  the  decla^ 
ration  was  demmrabU  for  misjoinder  of  a 
eomni  in  debt  with  a  count  on  promises,  as 
an  answer  to  an  appUeation  to  set  it  aside 
for  nregukmity. 

In  this  case,  the  process  was  issued  in 
an  action  of  debt,  and  the  form  of  the  de* 
daration  in  its  commencement  was  in  an 
action  of  debt.  The  first  count  alleged 
that  the  plaintiff  drew  his  bill  of  ex- 
change on  the  defendant,  and  the  defen- 
dant aeoepted  the  same,  and  promised  the 
plaintiff  to  pay  him  the  same,  according  to 
the  tenor  and  effect  thereof  and  of  the  said 
acceptance  thereof,  but  did  not  pay  the 


same  on  the  day  when  it  became  due,  or  at 
any  time  afterwards.  The  second  count 
alleged  that  the  defendant  was  indebted  to 
the  plaintiff  on  an  account  stated ;  and  the 
declaration  then  continued,  "  and  the  defen- 
dant afterwards,  to  wit,  &c.,  in  considera- 
tion of  the  last^mentioned  premises  promised 
the  plaintiff  to  pay  him  the  said  last-men- 
tioned monies  on  request.  Yet  the  defendant 
hath  disregarded  his  last-mentioned  pro- 
mise, and  hath  not  paid  the  said  last-men- 
tioned monies,"  &c. 

ChaduncJc  Jones,  Serj,,  having  obtained 
a  rule  nisi  for  setting  aside  the  declaration 
for  irregularity,  as  varying  from  the  process, 

Pearson  now  shewed  cause. .—  If  the 
first  count  is  a  good  count  in  debt,  and  the 
second  a  count  in  assumpsit,  then  there 
is  a  misjoinder,  and  the  defendant  ought  to 
have  demurred— /2o<ton  v.  Jeffery{\),  The 
word  "  promise,"  occurring  in  a  count,  does 
not  necessarily  make  it  a  count  in  assumpsit 
—Compton  V.  Taylor  (2),  Cloves  v.  Wil- 
liams(i),  No  formal  conclusion  is  neces- 
sary in  a  count  for  dehi^^Ashbee  v.  Pid- 
duck  (4).  No  promise  need  be  all^;ed  in 
an  action  against  an  acceptor — Sterieker  v. 
Baker  (5) ;  therefore,  the  first  count  is  a 
good  count  in  debt.  But  at  all  events,  an 
application  to  set  aside  a  declaration  for 
irregularity,  on  the  ground  that  it  varies 
from  the  process,  should  be  made  with 
despatch  to  a  Judge  at  chambers— Tory 
V.  Stevens  {6). 

Chadwick  Jones,  Serj,,  in  support  of  the 
rule.— -In  Marshall  v.  Thomas  {!)  the  form 
of  action  was  wrongly  stated  in  the  com- 
mencement of  the  declaration,  and  that  was 
held  to  be  an  irregularity,  and  not  a  ground 
for  special  demurrer.  In  Thompson  v. 
Dicas  (8)  the  writ  was  in  trespass,  and  the 
declaration,  which  was  in  case,  was  set  aside 
for  irregularity. 

(1)  2  DowL  P.O.  6»7. 

(2)  4Mee.  &  Wels.  138;  8.c.  7  Uw  J.IUp. 
(ic.8.)  Exch.  286. 

(8)  8  Bing.  N.C.  868. 

(4)  1  M«e.&  l^feU.  664 ;  8.c.  5  Law  J.  Rep.  (n.8.) 
Eicb.  251. 

(5)  9Ibid.824;  i.e.  11  Uw  J.  Rep.(N.8.)Ezcb. 
98. 

(6)  6  Dowl  P.C.  275. 

(7)  2  Ibid.  208. 

(8)  1  Cr.  &  M.  768 ;  s.  c  2  Law  J.  Rep.  (n.s.) 
Exch.  294. 
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WiLDB,  C.J. — I  think  the  rule  ought  to 
be  made  absolute.  The  process  was  clearly 
issued  in  an  action  of  debt ;  and  the  decla- 
ration professes  to  follow  the  process.  It 
contains  two  counts,  the  first  of  which  would 
be  good,  either  in  debt  or  in  assumpsit,  and 
the  second  is  a  count  in  assumpsit.  The 
general  rule  is,  that  a  record  is  to  be  con- 
strued  as  being  in  accordance  with  the  rules 
of  pleading ;  and  a  party  is  not  entitled  to 
contend  that  his  own  pleading  is  bad.  It 
would  open  the  door  to  trickery,  if  when 
an  application  was  made  on  the  ground  of 
an  irregularity,  the  party  charged  with  it 
might  say,  I  have  not  committed  that  fault, 
but  I  have  committed  another.  The  first 
count  may  be  good  in  assumpsit,  and  the 
second  is  in  assumpsit.  There  is,  therefore, 
a  sufiicient  declaration  in  assumpsit ;  but  as 
it  is  not  in  accordance  with  the  process 
issued,  there  is  an  irregularity  in  the  pro- 
ceedings which  entitles  the  defendant  to 
have  this  rule  made  absolute. 

Maulb,  J.— The  form  of  the  declaration 
in  the  commencement  is  in  an  action  of 
debt ;  but  that  does  not  alter  what  follows. 
The  first  count  states  a  breach  of  a  promise, 
and  the  second  is  the  usual  count,  on  an 
account  stated  in  assumpsit.  The  distinc- 
tion between  assumpsit  and  debt,  when 
brought  for  the  payment  of  money,  is  some- 
times rather  subtle.  In  assumpsit,  the 
daim  is  for  damages,  and  in  debt  the  sum 
is  claimed  as  a  duty.  When  a  plaintiff  goes 
on  beyond  the  statement  of  a  duty,  and 
states  a  promise  and  a  breach  of  that  promise, 
that  may  be  properly  considered  as  shewing 
an  intention  to  adopt  that  form  of  action  in 
which  a  breach  of  promise  is  material. 

Ceesswell,  J.  concurred. 

Rule  absohUe, 


1847 
Dec 


17.     1 
.8.    / 


VARNEY  9.  HICKMAN. 


GamingS  ^  9  Vict.  c.  109.  s.  18.— 
Money  deposited  with  Stakeholder — Money 
had  and  received. 

After  the  paesing  of  the  S  ^  9  Vict. 
c.  1 09,  a  sum  of  money  was  deposited  by  two 
persons  respectively  with  a  stakeholder  to 
abide  the  event  of  a  wager  on  a  trotting 
match,  Brfore  the  time  fixed  for  its  deter^ 
mination  one  of  the  depositors  repudiated  the 


wager  and  demanded  his  money ^  which  the 
stakeholder  refused  to  return.  In  an  action 
for  money  had  and  received,  held^  thai  the 
deposit  was  recoverable  from  tl»e  stakeholder^ 
notwithstanding  the  ISth  section  of  that  act. 
Semble,  that  if  the  S  4^  9  Viet.  c.  109. 
s.  18.  be  a  bar  to  eueh  an  action^  it  mmet  be 
specially  pleaded. 

Debt  for  money  had  and  receiyed. 

Plea — Never  indebted.     Issue  thereon. 

The  action  was  tried,  before  Wilde,  C.J., 
at  the  sittings  in  London  after  Michaelmas 
term,  1846,  when  the  following  memoran- 
dum was  put  in  by  the  plaintiff: — **  Mmrch 
25th,  1846.— Mr.  Vaniey  bets  Mr.  Isaacs 
26^.  that  his  horse  will  make  the  best  of  his 
way  for  two  miles  against  Mr.  Isaacs's  horse. 
Mr.  Vamey  to  have  the  same  horse  that  be 
used  when  Mr.  Hickman  rode  with  him  to 
the  coursing  match  at  Hampton.  Each  hone 
to  draw  ten  hundred  weight  besides  the  car- 
riage. The  match  to  come  off  on  Monday  the 
80th  of  March  1846.  The  horse  to  have 
been  the  property  of  Mr.  Isaacs  for  the  last 
eighteen  months.  The  match  to  come  off  on 
the  Uxbridgeroad.  (Signed)  John  Vamey." 

"The  money  to  be  deposited  with  Mr. 
Hickman  on  or  before  the  28th  of  March 
1846.  Witness  to  1/.  having  been  staked  on 
both  sides  for  the  completion  of  the  above 
match,  (Signed)  Samuel  Ellis ;  J.  Hiekmaa 
for  Mr.  Isaacs." 

Vamey  and  Isaaes  severally  depooited 
20^.  with  the  defendant.  The  plaintiff  gmve 
the  defendant  notice  before  Uie  time  ap- 
pointed for  the  race  that  he  repudiated  the 
wager  and  demanded  back  his  money,  which 
the  defendant  refused  to  return.  The  plain- 
tiff did  not  attend  to  contest  the  race,  I 
walked  over  the  ground,  and  the  money 
paid  over  to  him  by  the  defendant  on  the 
same  day.  The  present  action  was  brougfat 
by  the  plaintiff  to  recover  the  20^.  deposited 
by  him  in  the  hands  of  the  defendant. 

The  defendant's  counsel,  at  the  trial, 
submitted  that  the  plaintiff  must  be  non- 
suited on  the  ground  that  the  contiact 
proved  was  an  illegal  contract  under  the 
8  &  9  Vict.  c.  109.  s.  18.  (1).  The  learned 


(1)  Which  eDMU,  "Thatall  eontrAeUor 
menu,  whedier  by  parol  or  in  writing,  by  way  of 
gaming  or  wagering,  iball  be  null  and  Toid ;  and 
that  no  avit  shall  be  brought  or  maintaiaed  ia  aay 
court  of  law  or  equity  for  reooreriog  any  saia  of 
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Cbief  Justice  ovemiled  the  objection,  and 
told  the  jury,  that  if  they  were  satisfied  that 
the  plaintiff  had  revoked  the  authority  of 
the  stakeholder  before  the  determination  of 
the  eTent,  the  plaintiff  was  entitled  to  re* 
ooYer.  The  jury  found  for  the  plaintiff. 
A  rale  having  been  obtained  for  a  new  trial, 
on  the  ground  of  misdirection,-^ 

Talfourdf  Serj,  and  Phinn  shewed  cause. 
—The  verdict  is  right,  and  may  be  supported 
apon  two  grounds :  first,  the  act  8  &  9  Vict, 
c.  109.  does  not  apply  to  a  case  like  the 
present;  and,  secondly,  if  it  does  apply, 
the  defendant  ought  to  have  pleaded  that 
the  contract  was  illegal.     Looking  to  the 
preamble  of  the  statute,  "  Whereas  the  laws 
heretofore  made   in   restraint  of  unlawful 
gaming  have  been  found  of  no  avail  to 
prevent  the  mischiefs  which  may  happen 
therefrom,"  and  construing  it  in  connexion 
with  the  18th  section,  it  is  contended,  that 
the  intention   of  the    legislature   was    to 
prevent  the  recovery  of  the  stake  deposited 
to  abide  the  event  of  a  wager  by  the  party 
who  assumed  to  have  won  the  wager;  it 
was  not  intended  to  prevent  either  party 
who  had  deposited  money  from  voluntarily 
withdrawing  his  assent  to  the  contract  be- 
fore the  determination  of  the  wager,  and  thus 
of  his  own  free  will  preventing  the  result 
which  the  act  was  passed  compulsorily  to 
prevent.    If  the  construction  contended  for 
by  the  defendant  be  correct,  then  the  title 
of  the  act  should  be:  "  An  act  to  continue 
wagering,"  &c.,  for  its  effect  ¥rill  be  that 
the  loeus  poenUentue  always  allowed  in 
agieementa  which  savour  of  illegality  is 
tikea  away,  and  a  thoughtless  wager  hastily 
entered  into    cannot    be    departed  firom. 
The  latter  part  of  the  I8th  section  "  that 
no  suit  shall  be  brought  in  any  court  of  law 
ibr  recoveringany  sum  of  money  won  upon 
any  wager,"  is  an  expansion  and  repetition 
of  the  former  part,  *'all  contracts  by  way 
of  wagering  shall  be  null  and  void;"  and 
the  effect  intended,  and  in  fact  accomplished, 

megmj  or  valuable  thing  alloged  to  bo  woo  upon 
Vkj  wager, or  which  ahall  hare  been  deposited  in  the 
hands  of  any  person  to  abide  the  event  on  which 
aa  J  wager  aoall  hare  been  made.  Prorided  always, 
(bat  thie  ettaetinMit  shall  not  be  deemed  to  applj 
to  aay  sobscrtptioa  Or  contribution,  or  agreement 
(0  sabacribe  or  contribute  for  or  towards  any  plate, 
prize,  or  som  or  money  to  be  awarded  to  the  winner 
or  wiaaers  of  any  lawful  game,  sport,  pastime,  or 


by  the  18th  clause  is  to  withdraw  from 
courts  of  justice  the  unprofitable  and  idle 
task  of  inquiring  into  and  deciding  which 
of  two  persons  had  won  a  wager  and  was 
entitled  to  the  stakes.  If  the  language  be 
ambiguous  the  Court  will  not  give  a  wider 
sense  to  the  words  of  the  18th  section  than 
is  warranted  by  the  obvious  intention  of  the 
statute,  but  will  restrain  the  meaning  within 
proper  limits — DwarrU  tm  Statutes^  p.  580, 
ed.  of  1848,  Salkeld  v.  Johnston  (2),  Cres* 
pigny  v.  fVUtenoom  (3),  Green  v.  Wood  (4), 
Bac>  Abr,  tit.  'Statutes" (I,) 5.  Secondly, 
if  the  statute  did  constitute  a  defence,  such 
defence  should  have  been  pleaded  specially, 
and  cannot  be  taken  advantage  of  under  nun-' 
quam  indebitatus.  The  Statute  of  Limitations 
contains  words  quite  as  strongly  prohibitory 
as  this  statute ;  so  does  the  6  &  7  Vict. 
c.  73.  s.  37,  which  makes  the  delivery  of  an 
attorney's  bill  a  condition  precedent  to  the 
commencement  of  an  action.  In  both  those 
cases  a  special  plea  is  required,  and  the  same 
principle  must  govern  this  case.  The  general 
issue  denies  that  a  debt  ever  existed.  If 
the  effect  of  this  statute  be  to  create  a  dis- 
qualification, which  disables  a  plaintiff  from 
recovering  that  which  once  existed  as  a  debt, 
such  a  defence  must  be  specially  pleaded — 
Potts  V.  Sparrow  (5),  Martin  v.  Smith  (6). 
They  also  referred  to  Marryatt  v.  Broderick 
(7),  and  Emery  v.  Richards  (8). 

ByleSf  Serj,f  Parry,  and  Joyce  supported 
the  rule. — Before  the  passing  of  the  late 
statute  8  &  9  Vict.  c.  109.  a  deposit  even 
upon  a  legal  wager  could  be  recovered  in  an 
action,  if  notice  were  given  to  the  stake- 
holder before  the  money  was  paid  over — 
EUham  v.  Ktngsman  (9),  Egerton  v.  Ftirs- 
fnaR(lO);  and  it  cannot  be  disputed  that 
there  was  a  right  to  recover  the  deposit  if 
the  wager  were  illegal ;  nevertheless,  it  is  to 

(2)  1  Hare,  196, 207;  8.c.  11  Law  J.  Rep.  (n.8.) 
Cbanc.  201. 

(3)  4  Term  Rep.  790. 

(4)  7  Q.B.  Rep.  178 ;  8.  c.  14  Law  J.  Rep.  (n.s.) 
Q.B.  217. 

(5)  1  Bing.  N.C.  594;  s.c4Law  J.  Rep.  (n.8.) 
C.P.  201. 

(6)  4  ibid.  436;  s.  c,  7  Law  J.  Rep.  (n.s.)  C.P. 
201. 

(7)2  Mee.  &  Wela.  869 ;  a. c.  6  Law  J.  Rep.  (if.s.) 
Exch  113. 

(8)  14  Ibid.  728 ;  s.  o.  16  Law  J.  Rep.  (M.a.) 
Exob.  49. 

(9)  1  B.  &  Aid.  663. 

(10)  Rj.  &  Moo.  214. 
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be  observed,  that  the  rule  that  an  autho- 
rity coupled  with  an  interest  cannot  be 
revoked,  does  not  seem  to  have  been  alluded 
to  in  these  cases.  The  object  and  intention 
of  this  part  of  the  18th  section  of  the  sta- 
tute was  threefold :  first,  to  put  an  end  to  all 
actions  of  every  sort,  whether  before  or  after 
notice,  whether  before  or  after  the  event, 
which  depended  in  any  way  upon  wagers  or 
contracts  by  way  of  wagering ;  secondly,  to 
protect  the  stakeholder  from  an  action  under 
all  circumstances ;  and  thirdly,  to  operate  as 
a  penalty  against  every  person  who  made  a 
deposit  to  abide  the  event  of  a  wager.  The 
words  of  the  18th  section,  '*  no  suit  shall  be 
brought  for  recovering  any  sum  which  shall 
have  been  deposited  in  the  hands  of  any 
person  to  abide  the  event  on  which  any  wager 
shall  have  been  made,*'  are  very  strong,  and 
it  is  submitted  condosive  to  shew  that  the 
plaintiff  in  this  case  ought  to  have  been  non* 
suited.  As  to  the  second  point,  it  was  not 
necessary  to  state  this  defence  in  a  special 
plea.  The  construction  of  the  18th  section  is 
as  if  it  had  enacted  in  terms,  *'  that  no  pro- 
mise shall  be  implied  from  any  such  da- 
posit."  There  never  was  any  right  of  action ; 
there  never  was  any  debt,  and  therefore  the 
new  rules  of  pleading  do  not  apply.  This 
is  more  like  the  case  of  an  apothecary  who 
cannot  recover  without  proving  his  certifi- 
cate, though  the  general  issue  be  the  only 
plea  on  the  record — Shearwood  v.  Hay  (11). 
[Cresswell,  J.<^I  think  that  instance 
is  more  like  the  Statute  of  Frauds.] 

Maule,  J.  (12). — This  is  an  action  of 
debt  for  money  had  and  received  brought  by 
the  plaintiff  against  the  defendant,  on  the 
ground  that  the  defeadant  had  received  20L 
in  money  which  he  held  to  his  (plaintiff's) 
use.  It  appears  there  had  been  a  wager  on  a 
horse-race,  and  that  20/.  had  been  deposited 
by  each  of  the  parties  with  the  defendant, 
and  that  before  the  race  was  run  the  plain- 
tiff gave  notice  that  he  would  not  run  the 
race,  and  desired  that  the  defendant  would 
return  his  deposit  to  him.  Under  these  cir- 
cumstances, it  is  contended,  that  the  plaintiff 
in  this  case  cannot  recover:  first,  on  the 
ground  that  the  8  &  9  Vict.  c.  169.  s.  18. 

(11)  6  Ad.  &  £L  883 ;  s.o.5  Uw  J.  Rep.  (n.8.) 
K.B.246. 

(12)  Wilde,  C.J.  was  sitdng  at  Nisi  Prias,  and 
Coltman,  J.  bad  Uft  the  omirt. 


prevents  the  bringing  of  an  action  like  the 
present;  and,  secondly,  supposing  that  not 
to  be  so,  then  in  order  to  avail  himaelf  of 
that  section  the  defendant  ought  to  have 
pleaded  it  specially.  I  am  of  opinioD 
that  the  plaintiff  is  entitled  to  aostsio 
the  verdict  notwithstanding  the  objection 
involved  in  the  first  point ;  but  that  if  that 
objection  had  been  a  good  one  the  defendant 
could  not  render  it  available  as  a  defence 
without  having  specially  pleaded  it.  With 
respect  to  the  first  point  the  qnestion  is, 
whether  when  a  wager  is  xenderad  void  by 
the  first  clause  of  the  18th  section  of  the 
act,  a  stakeholder  can  be  made  liable  at  the 
suit  of  one  party  who  has  repudiated  tiie 
wagering  contract.  Now  the  first  port  of 
the  section  provides  that  all  contracts  or 
agreements  by  way  of  gaming  or  wagering 
shall  be  null  and  void ;  it  does  not  stop  there, 
but  further  enacts  that  **  no  suit  shall  be 
brought  or  maintained  for  recovering  any 
sum  of  money  alleged  to  be  won  upon  any 
wager,"  and  dso  that  no  suit  shall  be  main- 
tained for  recovering  any  sum"  which  shall 
have  been  deporited  in  the  bands  of  any 
person  to  abide  the  event  on  which  any 
wager  shall  have  been  made."  Now,  the 
second  provision  was  certainly  comprdaoided 
in  the  first,  and  would  have  been  the  legal 
consequence  of  the  first;  but  as  there  is 
nothing  unusual  in  an  act  of  parliament 
stating  in  terms  that  which  would  otherwise 
have  been  inferred,  I  do  not  think  that  feet 
ought  to  have  any  great  weight  in  constraing 
the  act  in  question.  Then,  with  respect  to 
the  third  clause,  it  is  said  that  provi8io& 
would  be  idle,  inasmuch  that  it  would  be  no 
more  than  (he  legal  consequence  <^  the  first 
unless  there  was  given  to  it  the  further  e^^t 
of  depriving  a  party  of  his  ri|^t  to  leoover  a 
deposit  under  a  repiHliated  wageriagcontract. 
This  construction,  it  is  trae,  would  give  an 
operation  to  the  clause  beyond  that  which 
was  merely  the  consequence  of  and  ineiden- 
tal  to  the  previous  parts  of  the  section.  Bat 
I  think  if  the  second  part  of  the  section  be 
looked  at,  it  is  more  conformaUe  that  the 
third  part  should  be  considered  as  no  more 
than  an  exposition  of  the  legal  consequence 
of  the  first.  The  second  dense  relates  to 
the  case  where  a  winner  brings  an  actioii 
against  a  loser,  seeking  to  recover  against  a 
loser;  and  although  the  third  clause  might 
have  been  omitted,  yet,  if  the  second  were 
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inserted  then  the  third  became  necessary.  I 
think,  therefore,  on  looking  closely  at  the 
lection  and  treating  it  as  a  matter  of  gram- 
matical construction,  that  it  does  not  apply 
to  a  case  of  a  repudiated  contract  such  as 
this.     This  construction,  however,  can,   I 
dunk,  be  supported  on  still  higher  ground. 
It  seems  to  me  that  the  present  action  cannot 
be  considered  as  an  action  brought  to  recover 
a  sum  of  money  or  valuable  thing  which 
had  been  deposited  in  the  hands  of  any  per- 
son to  abide  the  event  of  any  wager.    Such 
an  action  would  be  one  in  which  the  plain- 
tiff would  claim  the  money,  because  it  had 
been  deposited  in  the  defendant's  hands  to 
abide  the  event  of  a  wager :  but  here  it  is 
quite  the  contrary;  the  money  is  claimed 
because  it  is  money  which  belongs  to  the 
plaintiff  and  which  the  defendant  holds  for 
him,  and  is  under  no  obligation  to  pay  over 
to  anybody  else.     After  the  notice  of  re- 
pudiation it  ceased  to  be  money  in  the 
defendant's  hands  to  abide  the  event  of  a 
wager*  and  beeame  money  in  his  hands  be- 
longiBg  to  the  plaintiff,  which  the  defendant 
had  BO  good  reason  for  retaining.     Upon 
these  grounds,  I  think  the  case  ought  to  be 
determined  in  the  plaintiff's  favour.   It  was 
said  that  the  scope  of  the  act  was  to  prevent 
gaming,  and  to  operate  as  a  penalty  upon 
every  party  who  made  a  deposit,  by  dis- 
abl^  him  from  recovering  it  back,  and  that 


therefore  the  construction  contended  for  by 
the  defendant,  as  it  would  have  the  effect  of 
discouraging  gaming,  ought  to  be  upheld. 
But  I  do  not  think  diat  it  is  reasonable  to 
suppose  that  the  act  was  intended  to  impose 
so  penal  a  forfeiture  as  that  suggested. 
Supposing,  however,  the  true  construction  of 
the  18th  section  to  be,  that  the  plaintiff  is 
thereby  deprived  of  the  right  to  recover  back 
his  stake,  then  I  think  it  is  necessary  that 
such  a  defence  should  be  specially  pleaded, 
although  in  the  present  case  it  is  unneces- 
sary to  give  any  decision  on  that  point. 

Cress  WELL,  J. — I  am  also  of  opinion  that 
the  words  of  the  act  do  not  apply  to  this 
case.  It  is  difficult  to  say  whether  die  latter 
clauses  of  the  18th  section  are  to  be  con- 
sidered superfluous,  or  as  inserted  ex  afrtin- 
danti  cauteld.  Looking,  however,  at  the 
whole  scope  of  the  act  it  appears  to  me  that 
it  leaves  the  claim  of  a  person  to  his  deposit 
under  a  repudiated  wager,  as  here,  just  as 
it  was  before  at  common  law,  and  therefore 
that  the  plaintiff  is  entitled  to  recover.  On 
the  second  objection  as  to  pleading  specially, 
I  also  think,  though  it  is  not  necessary  to 
decide  the  point,  that  a  defence  on  the 
ground  of  illegality  under  the  statute  ought 
to  be  specially  pleaded. 

WiLUAMs,  J.  concurred. 

Rule  discharged. 
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LINEGAR  V.  HODD. 


Indebitatut  assumpsit  —  Contract  Exe" 
eutory  and  Executed. 

Where  the  father  of  an  illegitimate  childf 
in  order  to  prevent  the  mother  from  applying 
to  the  magistrates  for  an  order  in  bastardy^ 
promised  to  pay  her  2s.  6d.  per  week  for  the 
child,  and  the  time  for  going  before  the 
magistrate  had  expired  before  action  brought 
without  any  application  having  been  made : 
— Held,  that  indebitatus  assumpsit  lay  at 
the  suit  of  the  mother  against  the  father  for 
the  child's  maintenance,  the  consideration, 
which  was  originally  executory,  having  been 
executed. 

Assumpsit  for  meat,  drink,  and  neces- 
saries supplied  by  the  plaintiff,  at  the  re- 
quest of  the  defendant. 

Plea — Non  assumpsit. 

At  the  trial,  before  the  under-sheriff  of 
Surrey,  it  was  proved  that  the  plaintiff  was 
the  fadier  of  an  illegitimate  child  by  the 
defendant;  that  after  the  birth  of  the  child 
the  plaintiff  was  about  to  apply  to  the  ma- 
gistrate for  an  order  in  bastardy  ;  that  the 
defendant,  in  order  to  prevent  her  from  doing 
so,  said  he  would  pay  her  2s.  6d.  a  week 
for  the  child ;  that  he  did  so  for  some  time, 
but  had  refused  to  do  so  any  more;  and 
that  the  time  limited  by  the  statute  for  ap- 
plying for  an  order  in  bastardy  had  expired 


before  the  commencement  of  the  action; 
On  behalf  of  the  defendant,  it  was  objected, 
that  indebitatus  assumpsit  would  not  lie, 
and  that  the  declaration  ought  to  have  been 
special,  the  consideration  being  executory 
and  not  executed.  A  verdict  was  found 
for  the  plaintiff,  but  leave  was  reserved  to 
the  defendant  to  move  to  enter  a  nonsuit. 

Phinn  now  moved  for  a  rule  nisi  ac* 
cordingly.— The  express  promise  proved 
does  not  support  the  declaration.  The  con- 
sideration was  the  forbearing  to  go  befbfe 
the  magistrates.  The  mere  moral  consida^ 
ation  arising  from  the  duty  to  support  an 
illegitimate  child  would  not  be  sufficient  to 
maintain  the  promise.  The  insufficiency 
of  a  moral  consideration  is  established  in 
Eastwood  V.  Kenyon  (1)  and  MorUmore  v. 
Wright  (2). 

[Williams,  J.  —  The  consideration  in 
those  cases  was  executed.  Here,  it  is 
executory,  namely,  to  maintain  the  chQd.] 

In  Jennings  v.  Brown  (3),  the  father  of 
an  illegitimate  child  promised  the  mother 
that  if  she  would  maintain  it  he  would  pay 
an  annuity,  and  it  was  held  that  the  promise 
was  founded  upon  a  sufficient  consideration. 
But  the  point  now  made  is,  that  there  is 

(1)  11  Ad.& EL 438 ;  •. o.  9  Uw  J.  lUp.  (H.m.) 
Q.B.  409. 

(2)  6  Mee.  &  Wels.  482;  *••  e.  9  Law  J.  R^p. 
(n.s.)  Exch.  168. 

(3)  9  Ibid.  496;  a.  c.  12  Law  J.  R»p.  (y.^.) 
Exch.  86. 
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iieie  an  exjpress  promise  proved,  which  does 
not  correspond  with  the  promise  alleged  in 
the  dedaration  to  pay  for  the  maintenance 
on  request. 

Wilde,  C.J. — As  the  transaction  in  this 
esse  was  one  which  might  he  made  the 
fbondation  of  an  action,  it  becomes  a  ques- 
tion of  pleading  how  it  should  he  stated  in 
the  declaration ;  and  looking  at  the  nature 
of  the  action,  the  objection  to  the  pleading 
ought  to  be  a  strong  one  to  induce  the 
Conrt  to  sustain  it.  The  consideration  for 
the  agreement  was  the  forbearance  of  the 
^aintifffirom  applying  to  the  magistrates, 
and  the  period  for  applying  had  passed  by 
before  the  commencement  of  the  action,  so 
that  the  defendant  has  had  the  full  benefit 
of  the  forbearance.  Therefore  the  contract 
has  been  executed  on  the  plaintiff's  side ; 
and  when  a  contract,  executory  at  the  time 
it  was  made,  has  been  executed,  a  general 
ndebiUUui  count  is  sufficient. 

Ca£S6W£LL,  J. — I  am  of  the  same  opinion. 
I  think  there  was  evidence  to  support  the 
common  count.     If  there  was  any  special 
contract  it  has  been  performed,  and  nothing ' 
forther  was  to  be  done  but  to  pay  the  money. 

Williams,  J.»-I  am  of  the  same  opinion. 
The  agreement  on  the  part  of  the  defendant 
vas  to  thb  effect :— **  If  you  will  maintain 
the  child  out  of  your  own  resources,  I  will 
reimburse  you  2f.  6d,  a  week."  I  think 
the  verdict  was  correct. 

Rule  refused. 


Jan.  15.  /      ^'  ^"^^  ^^^^- 


Fines  and  Recoveries  Act — Acknowledge 
wnt  to  bar  Dower — Affidavit  on  Paper — 
Practice  of  Court, 

The  certificate  of  acknowledgment  of  a 
Married  woman  to  bar  her  dower,  taken 
tmder  a  special  commission^  was  verified  by 
sa  affidavit  written  on  paper,  contrary  to 
Ike  usual  practice  of  the  Courts  by  which 
such  documents  are  required  to  be  on  parch- 
ment : — Held,  that  the  affidavit  and  other 
dscnments  might  be  received  and  filed, 

A  special  commission  had  been  issued 
to  take  the  acknowledgment  of  a  married 
^voman  at  Toronto  to  bar  dower :  the  time 


for  the  return  of  the  commission  expired  on 
the  1 4th  of  January.  The  documents  were 
presented  to  the  officer  to  be  filed  on  the 
12th  of  January,  which  he  declined  to  do 
without  the  order  of  the  Court. 

Ball  moved  that  the  officer  might  be 
directed  to  receive  and  file  the  commission, 
&c,  and  that  the  time  for  the  return  be  en- 
larged till  the  1st  of  February  next.  The 
affidavit  verifying  the  certificate  required  by 
the  85th  section  of  the  3  &  4  Will.  4.  c.  74. 
is  written  on  paper,  and  it  is  suggested  by 
the  officer  that  that  document  should  be  on 
parchment.  There  is  no  rule  of  court 
which  renders  it  obligatory  on  parties  to 
make  use  of  parchment ;  but  such  was  the 
invariable  practice  which  prevailed  tinder 
the  rule  of  Hil.  term,  14  Geo.  3,  in  respect 
of  affidavits  verifying  acknowledgments  of 
fines  and  warrants  of  attorney  to  suffer  re- 
coveries. The  same  practice  has  been  adopted 
under  this  act;  but  it  is  submitted  that 
the  reason  of  the  practice  as  to  the  use  of 
parchment  does  not  apply  here.  An  acknow- 
ledgment to  bar  dower  operates  only  for  a 
very  limited  period  during  the  lifetime  of  the 
married  woman,  and  the  same  durability  in 
the  material  is  not  required  as  when  the 
document  -operates  so  as  to  pass  the  fee 
simple  in  an  estate.  In  all  other  respects 
the  documents  are  quite  regular,  and  the 
Court  will  not  deem  it  necessary  to  issue  a 
fresh  commission  to  Toronto,  in  order  that 
the  practice  (in  this  instance  unnecessary) 
may  be  strictly  complied  with.  The  docu- 
ments were  presented  to  the  officer  before 
the  commission  expired ;  but  in  consequence 
of  his  refusal  to  receive  them  the  time  for 
its  return  has  now  gone  by,  and  an  extension 
of  the  time  is  therefore  required. 

By  the  Court. — The  affidavit  and  no- 
tarial certificate  are  required  to  satisfy  the 
Court  that  the  acknowledgment  has  been 
duly  taken.  In  this  case,  which  is  merely  an 
acknowledgment  of  a  married  woman  to  bar 
her  dower,  it  is  not  so  necessary  that  the 
affidavit  should  be  on  parchment  as  in  the 
case  of  documents  verifying  acknowledg- 
ments which  pass  the  estate  in  fee.  The  usual 
rule  that  documents  of  this  nature  must  be 
on  parchment  may  be  in  this  instance  re- 
laxed, and  the  documents  may  be  received 
and  filed  by  the  officer. 

Motion  granted. 
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DOS  d,  GAINS  V.  ROAST. 


Will,  Constrtiction  of —  Description  of 
Deviset. 

A  tesiaioTf  by  his  will  of  November  1845, 
devised  an  estate  to  his  "  dear  wife  Caro- 
line ;"  he  had  been  twice  married, — in  1 834  to 
Mary,  in  1840  to  Caroline ;  they  both  «tir- 
vived  him,  and  he  lived  with  the  latter  up 
to  the  time  of  his  death  in  November  1845  : 
— Held,  that  the  words  **  dear  wife^*  were 
not  inapplicable  to  Caroline,  and  that  she 
was  entitled  as  devisee. 

Ejectment  for  the  recovery  of  a  house 
and  premises  situate  at  No.  5,  Osbom 
Street,  Whitechapel. 

The  case  was  tried,  before  Wilde,  C.J., 
at  the  sittings  for  Middlesex  after  last 
Michaelmas  term,  when  it  appeared  that 
Caroline  Oains,  the  lessor  of  the  plaintiff, 
claimed  as  devisee  of  one  John  Oains,  who 
died  on  the  20th  of  November  1845  leaving 
a  will,  dated  the  5th  of  November  1845, 
which  directed  "As  to  all  my  freehold 
messuage  or  tenement  situate  No.  5,  Osbom 
Street,  Whitechapel,  in  the  county  of  Mid- 
dlesex, and  also  my  ready  money,  house- 
hold furniture,  plate,  &c.,  I  give,  devise, 
and  bequeath  the  same  and  every  part 
thereof  unto  my  dear  wife  Caroline,  her 
heirs,  executors  and  administrators  abso- 
lutely." The  lessor  of  the  plaintiff  proved 
that  she  was  married  to  the  testator  at  St. 
Paul's,  Islington,  some  time  in  the  year 
1840,  and  lived  with  him  as  his  wife  from 
that  period  up  to  the  time  of  his  death. 
The  defendant  then  proved  that  the  testator 
was  married  on  the  3rd  of  March  1834  to 
one  Mary  Whitpen ;  that  he  soon  after- 
wards left  her;  that  she  was  now  living, 
and  therefore  contended  that  the  words  of 
the  devise,  "  my  dear  wife,"  must  be  taken 
to  designate  his  first  and  lawful  wife  ;  and 
that  she  was  entitled  to  the  premises.  The 
learned  Judge  directed  a  verdict  for  the 
lessor  of  the  plaintiff,  reserving  liberty  to 
the  defendant  to  move  to  have  the  verdict 
entered  for  him  ;  and  now — 

Hawkins  moved  for  a  rule  to  shew  cause 
accordingly.— The  only  person  who  answers 
the  description  in  the  will  is  Mary,  the  tes- 


tator's real  wife.  The  lessor  of  the  plnotiff, 
Caroline  Gains,  never  having  been  his  wife 
at  all,  cannot  shew  any  title  to  the  premiies 
in  Osbom  Street. 

[Mauls,  J. — There  is  an  old  role  Veritas 
nominis  tollit  errorem  denumMtratiatds.'] 

It  is  not  allowable  to  give  extrinsic  evi- 
dence to  explain  any  woid  in  a  will,  which 
of  itself  has  a  well  known  and  well  defined 
meaning :  thus  in  Doe  d.  Brmvn  ▼•  Brawn 
(1)  no  evidence  was  allowed  to  shew  what 
the  word  "  copyholds"  meant.  If  there  be 
a  devise  to  children,  and  the  testator  leave 
only  one  legitimate  child  and  others  illegi- 
timate, the  latter  will  not  take-— ^d^/ey  v. 
Mollard  (2).  And  a  person  described  in  a 
will  as  heir,  if  not  really  hetr,  will  be  ex- 
cluded— Mounsey  v.  Blamire  (8).  In  that 
case  "  heir"  meant  legal  heir;  in  this*' wife" 
means  legal  wife. 

[Crbsswell,  J.-— Caroline  also  means 
Caroline.] 

There  can  be  no  doubt  that  the  testator 
meant  to  give  the  premises  to  the  lessor  of 
the  plaintiff;  but  evidence  of  his  intention  is 
not  admissible.  Extraneous  circomstances 
cannot  alter  or  extend  the  unambignous 
and  plain  words  in  this  will ;  and  as  there 
is  but  one  lawful  wife,  Mary,  she  is  the  only 
person  legally  designated  and  legally  en- 
titled to  the  premises.  He  refexred  also  to 
Jarman  on  Wills,  vol.  i.  331,  vol.  ii.  194, 
Pitcaime  v.  Brace  {4),  and  Doe  d.  Hiseoeks 
V.  Hiscocks  (5). 

M  AUL£,  J. — I  am  of  opinion  there  should 
be  no  rule  granted  in  this  case.     The  tes- 
tator devises  '*  to  my  dear  wife  Caroline,'* 
which  is  a  devise  to  a  certain  person   by 
name ;  the  name  is  that  of  the  lessor  of  the 
plaintiff;  no  competitor  appears  for  it,  and 
it  is  not  suggested  there  is  any  other  person 
to  whom  the  testator  contemplated  it  would 
apply.     The  question  then  arisea,  whether 
the  lessor  of  the  plaintiff,  not  being  the  legal 
wife,  can  take  under  the  will,  which  deserihea 
her  as  "my  dear  wife.'*     One  of    IxMnd 
Bacon's  Maxims  of  the  Law 


(1)  11  E«it»441. 

(2)  1  Ruse  &  Myl.S8l;  B.e.  8  Lav  J.   Rep. 
Chane.  145. 

(3)  4Rqm.  381. 

(4)  Cas.  T€mp.  Fineh,  403. 

(5)  5  Mee.  &  WeU.  363 ;  a.  c.  9  Uw  J.  R^a. 
(m.».)  Excb.  27. 
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upon  this  subject :  Veritas  nominis  ioUit 
errorem  demonstrationis  (6),  and  one  of  the 
examples  he  gives  by  way  of  illustration  is 
this :  *'  So  if  I  grant  land  Episcopo  nunc 
Landinenn  qui  me  erudivii  in  pueritidt  this 
is  a  good  grant,  although  he  never  instructed 
me."  No  doubt,  this  rule,  which  used  to 
be  most  strictly  applied,  has  been  relaxed 
in  modem  times  when  it  can  be  shewn  from 
what  appears  on  the  face  of  the  will  itself, 
that  the  testator  meant  another  and  a  dif- 
ferent person  from  the  person  named  in  the 
will ;  the  reason  is,  in  order  that  the  real 
intention  of  the  testator  may  be  carried  out ; 
but  in  tbis  case  there  is  a  struggle  against 
the  old  rule  that  the  name  must  prevail, 
not  on  the  ground  of  the  testator*s  intention 
having  £uled,  but  in  order  to  get  rid  of  a 
devise  to  a  person  by  name  who  is  and  was 
intended  to  be  named  in  the  will.  As  there  is 
no  dispute  that  the  testator  intended  that  the 
lessor  of  the  plaintiff  should  have  the  estate, 
I  think  that  even  if  the  words  **  dear  wife" 
were  inapplicable  to  her,  still  she  would  take 
as  devisee;  but  that  is  not  so.  Caroline  was 
his  wife  de  facto ;  she  lived  with  him  up  to 
the  time  of  his  death ;  be  might  have  con- 
sidered the  first  an  invalid  marriage,  and  it  is 
clear  that  he  insists  upon  the  last  marriage  by 
hit  will.  The  description  is  not  inapplicable 
altogether,  but  really  and  properly  applicable 
in  a  certain  sense,  and  that  sense  under- 
standable by  any  one.  An  ordinary  per- 
Mm  would  bave  said  the  testator  had  two 
wives :  he  calls  Caroline  his  "  dear  wife," 
and  it  seems  to  roe  these  terms  are  intel- 
ligible only  wben  applied  to  the  lessor  of  the 
plamtiff.  Interpreting,  then,  the  language 
ofthis  will  according  to  its  proper  acceptation, 
and  the  circumstances  existing  at  the  time 
of  its  execution,  there  can  be  no  doubt  what 
the  testator  intended ;  and  it  is  equally  free 
from  doubt  tbat  he  used  apt  words  to  effec- 
tuate his  intention. 

Cresswkll,  J. — I  agree,  for  the  reasons 
which  have  been  fully  stated  by  iny  Brother 
Manle.  The  judgment  of  Lord  Abinger  in 
^  d.  Hiseoeks  v.  Hiscocks  lays  down  the 
nile  which  we  now  act  upon. 

WiLUAMS,  J.  and  Wilde,  C.J.  concurred. 

Rule  refused. 

(6)  25th  Maxim. 


1848 
Jan 


48.     \ 
.  18.   / 


STEAD  V,  WILLIAMS  AND 
OTHERS. 


Insolvent  Plaintiff— Paten^ause —  Costs^ 
Security  for. 

At  the  trial  of  an  action  for  the  infringe- 
menJt  of  a  patent^  the  plaintiff  obtained  a 
verdict  which  was  afterwards  set  aside,  and  a 
new  trial  granted.  Before  the  second  trials 
the  plaintiff  became  insolvent,  and  the  defen- 
dants applied  for  security  for  costs  : — Held^ 
that  in  such  case,  the  Court  will  not  order  d 
plaintiff  to  give  security  for  costs^  unless  it 
can  be  fairly  presumed  that  the  action  is 
adopted  and  promoted  by  his  assignee. 

This  was  an  action  for  the  infringe- 
ment of  two  patents.  The  declaration 
consisted  of  two  counts,  to  which  the  de- 
fendants pleaded,  first,  not  guilty;  and, 
secondly,  that  the  plaintiff  was  not  entitled 
to  the  patents.  The  action  was  tried,  at 
the  Liverpool  Summer  Assizes,  1843,  when 
the  plaintiff  abandoned  his  right  to  the 
patent,  an  assignment  of  whicb  was  alleged 
in  the  first  count  of  the  declaration,  and 
succeeded  in  getting  a  verdict  on  the  second 
count.  A  rule  nisi  was  granted  to  set  aside 
the  verdict  then  obtained,  which  was  made 
absolute  in  Trinity  term,  1844 ;  the  venue 
was  then  changed  to  Middlesex,  and  the 
plaintiff  gave  notice  that  he  should  proceed 
against  the  defendants  on  both  counts  of 
the  declaration.  No  further  steps  had  been 
taken  in  the  action  since  Trinity  term,  1844. 
On  the  7th  of  November  1847  the  plaintiff 
was  taken  in  execution,  at  the  suit  of  one 
Anderson,  for  the  sum  of  800^. ;  he  was 
committed  to  prison  on  the  25th  of  No- 
vember, and,  on  the  26th  of  December  1 847, 
an  order  was  obtained  on  Anderson's  peti- 
tion, under  the  ,d6th  and  87th  sections  of 
1  &  2  Vict.  c.  110,  vesting  the  insolvent's 
property  in  the  official  assignee.  The  plain- 
tiff had  given  notice  of  triid  for  the  sittings 
afler  Hilary  term,  and  now 

Channell,  Serj,  applied  for  a  rule  calling 
upon  the  plaintifi'  and  his  assignee  to  shew 
cause  why  the  plaintiff  should  not  give 
security  for  costs,  and,  in  the  mean  time,  all 
proceedings  be  stayed. — The  expenses  of 
this  action  will  be  very  heavy,  and  the 
defendants  have  a  good  defence.  Notice 
has  been  given  of  this  application,  and  as 
the  plaintiff  is  now  insolvent,  the  defendants 
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ought  to  have,  and  are  entitled  to  a  stay  of 
proceedings  till  security  be  given  for  their 
costs — Denton  v,  Williams  (l).  There  is  a 
distinction  btfvveen  actions  of  contract  and 
actions  of  tort  in  respect  of  a  right  to  secu- 
rity for  costs ;  and  though  this  is  an  action 
of  tort,  still  it  is  of  such  a  nature  that  it 
would  survive  to  executors,  and  may  be 
proceeded  in  by  the  assignee. 

[WiLD^,  C.J. — When  assignees  proceed 
to  try  a  right  in  the  insolvent's  name  for 
their  own  benefit,  the  rule  is,  they  must 
then  give  security  for  costs.  Does  the  as- 
signee adopt  this  action  ?] 

There  is  little  doubt  such  will  be  the 
case,  for  though  the  damages  recovered  in 
the  action  would  go  to  the  insolvent,  still  the 
benefit  of  the  right  to  the  patent  (if  thereby 
substantiated),  which  would  be  of  great  value, 
would  go  to  the  assignees — Mason  v.  Pol* 
hill  (2).  In  Denton  v.  Williams  the  Court 
ordered  security  for  costs  to  be  given  with- 
out an  affidavit  that  the  action  was  prose- 
cuted by  the  assignees ;  that  was  also  an 
action  of  tort,  and  there  is  no  distinction  for 
this  purpose  between  a  bankruptcy  and  a 
voluntary  or  forced  insolvency — Heaford  v. 
Knight  (3),  Wray  v.  Brown  (4). 

[Maule,  J. — No  man  is  to  be  estopped 
from  his  action  on  account  of  his  poverty. 
If  you  make  out  that  the  plaintiff  is  not 
proceeding  on  his  own  account,  then  there  is 
a  reason  for  requiring  security  for  costs.] 

Wilde,  C.J. — I  see  no  reason  for  order- 
ing the  plaintiff  to  give  security  for  costs, 
unless  we  were  satis 6ed  that  the  action  was 
only  prosecuted  in  his  name  for  the  benefit 
of  other  parties.  Here  no  application  has 
been  made  to  the  assignee  or  execution 
creditor  to  know  whether  they,  or  either  of 
them,  adopt  the  action,  and,  therefore,  the 
first  material  on  which  to  support  this  mo- 
tion fails.  And  surely  the  Court  is  not  to 
infer  that  the  action  will  be  prosecuted  by 
the  assignee ;  the  presumption  is  the  other 
way,  for  he  might  secure  the  benefit  of  the 
insolvent's  patent  rights  by  an  easier  and 
less  expensive  course  than  an  action  at  law. 
In  such  an  action  the  damages  would  be 

(1)  8  DowL  P.O.  123. 

(2)  1  Cr.  &  M.  620  ;  s.  c.  2  Law  J.  Rap.  (n.s.) 
£zoh.  238. 

(3)  2B.&C.579;  b.c.  2Lbw J.Rep.K.B.  114. 

(4)  6  BiDg.  N.C.  271 ;  s.  c.  0  Law  J.  Rep.  (n.8.) 
C.P,  174. 


merely  nominal,  whilst  the  responsibilities 
it  would  entail  upon  an  asngnee  are  very 
great.  We  cannot  see  any  ground  for 
granting  this  rule. 

Mauls,  J.,  Cresswell,  J.,  and  Wil- 
LI  Alls,  J.  concurred. 

Rule  refused. 


1848 
Jan.  25 
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In  re 


Fines  and  Recoveries  Act — Certificate  of 
Acknowledgment — Description  of  Married 
Woman, 

The  certificate  of  acknowledgment  of  a  deed 
hy  a  married  troman,  described  her  as  Mary, 

the  reputed  wife  of  A,  otherwise  Mary , 

spinster;  she  was  similarly  described  in  the 
deed.  The  Court  directed  their  officer  to 
receive  and  file  the  certificate  and  affidavit, 

Prideaux  moved  ihat  the  officer  of  the 
court  appointed  under  the  89th  section  of 
the  3  &  4  Will.  4.  c.  109,  should  be  di- 
rected to  receive  and  file  the  certificate  and 
affidavit  of  the  acknowledgment  of  a  deed 

by ,  on  behalf  of  whom  he  made  this 

application.  The  deed  described  the  ap- 
plicant as  Maryt  the  reputed  wife  of  A,  B, 
otherwise  Mary ,  spinster.  The  certi- 
ficate of  the  Commissioners  was  in  the  usual 
form,  except  that  it  described  the  applicant 
as  "  Mary,  the  reputed  wife  of  A,  B,  other^ 

wise  Mary ,  spinster,"     The  affidavit 

of  verification  described  the  applicant  as 
Mary,  the  wife  of  A,  B,  otherwise  Mary 
,  spinster, 

[Wilde,  C.J. — Did  she  execute  the  deed 
as,  and  does  she  call  herself,  a  married 
woman  ?] 

Yes,  she  does  ;  there  is  nothing  but  the 
unusual  style  of  description  of  the  party 
which  induces  the  officer  to  decline  to  file 
the  documents  without  an  order  from  the 
Court.  There  seems  to  be  some  doubt  in  the 
minds  of  the  Commissioners  as  to  the  validity 
of  the  marriage ;  but  it  is  submitted,  that  as 
the  description  in  the  documents  corresponds 
with  the  description  in  the  deed,  there  is  in 
reality  no  such  departure  from  the  prescribed 
forms  as  warrants  their  rejection. 

The  Court  directed  the  officer  to  receive 
and  file  the  certificate  and  affidavit. 

Motion  granted. 
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o-    f      Ex  parte  hutchinson. 


Pinei  and  Recoveries  Act — Certificate 
'^Jurat, 

It  is  not  necessary  to  state  in  a  certificate^ 
under  3  ^^  4  Will,  4.  c.  74.  s.  83,  the 
fpeeijic  place  at  which  the  acknowledgment 
of  a  married  woman  has  been  taken  ;  it  is 
enough  if  the  deed  appear  to  have  been 
executed  within  the  terms  of  the  commis* 
itoa. 

A  British  consul  abroad  has  no  authority 
per  86  (o  administer  oaths  verifying  the 
docvmenis  required  by  this  act;  but  if  a 
pidfUe  notary  of  the  foreign  country  certify 
ikat  by  the  laws  of  that  country  the  British 
consul  is  competent  to  administer  oaths^  the 
certificate  and  other  documents  sworn  before 
him  will  be  received  by  the  Court, 

A  special  commission  had  been  issned  to 
three  merchants  at  Madeira,  or  any  two 
of  them,  to  take  the  acknowledgment  of  a 
married  woman,  under  3  &  4  Will.  4.  c.  74. 
8. 83,  which  was  certified  to  have  been  done 
at  Madeira.  The  jurat  to  the  certificate  was 
in  the  following  form : — 

"  Sworn  in  the  island  of  Madeira,  on  the 
27th  of  November,  in  the  year  of  our  Lord 
1847.    Before  me, 

(Signed)         "  George  Stoddart, 

"Her  Britannic  Majesty's  consul,  and 
authorized  by  the  laws  of  the  island 
of  Madeira  to  administer  oaths  in 
the  island  of  Madeira." 

On  the  same  parchment  was  added  the 
following  certificate:— 

"I,  Servulo  Nicolao  Sowzao  Drommond, 
notary  public,  &c.  at  Madeira,  certify  that 
Her  Britannic  Majesty's  consul,  as  such,  is 
entitled  to  administer  oaths  in  the  island  of 
Madeira." 

Cole  now  moved  that  the  officer  of  the 
court  might  be  directed  to  receive  and  file 
the  above  certificate,  &c.,  which  he  had 
objected  to  do  without  the  order  of  the 
Court — It  was  suggested,  first,  that  the 
certificate  should  have  specified  the  place  at 
vhich  the  acknowledgment  was  taken ;  but 
it  is  submitted,  that  the  words  **  at  Madeira" 
are  sufficient,  and  that  the  place  in  the 
island  where  the  commission  was  executed 


need  not  be  now  precisely  defined.  In  re 
Shufflebottom  (1)  decides  that  a  certificate 
stating  that  the  acknowledgment  was  taken 
in  Philadelphia  is  sufficient.  The  General 
Rules  of  this  court  of  Hilary  term,  1834  (2), 
do  not  direct  how  certificates  of  acknow- 
ledgment,  taken  under  special  commis- 
sions, are  to  be  verified ;  those  rules  are  to 
be  confined  to  acknowledgments  in  this 
country,  and  the  officer  has  adopted  the 
practice  with  respect  to  acknowledgments 
taken  abroad  under  this  act,  which  prevailed 
in  this  court  under  the  rule  of  this  court 
of  Hilary  term,  14  Geo.  3.  (3),  relating  to 
common  recoveries.  It  has  been  held  that 
the  6  Geo.  4.  c.  87.  s.  20,  which  authorizes 
a  British  consul  at  a  foreign  port  to  admi- 
nister oaths,  &c.,  does  not  give  such  consul 
power  to  act  in  cases  of  this  nature,  where 
there  are  native  authorities  to  administer 
the  oath — In  re  Eady{4:)\  but  as  it  appears 
here  from  the  jurat,  diat  the  British  consul 
can  administer  an  oath  in  Madeira  by  the 
laws  of  that  place,  which  fact  is  duly  au* 
thenticated  by  the  certificate  of  a  public 
notary  at  Madeira,  the  spirit  and  inten- 
tion of  the  act,  as  well  as  the  practice  of 
this  Court,  are  abundantly  satisfied. 

Per  Curiam, — We  think  the  certificate 
of  the  notary  shews  that  the  British  consul 
was  authorized  to  administer  the  oath,  and 
therefore  the  certificate,  &c.  may  be  received 
and  filed. 

Motion  granted, 

(1)  6  Scott,  898. 

(2)  1  fimg.  N.C.  242 ;  s.  c  3  Law  J.  Rep.  (h.s.} 
C.P.  1. 

(8)  Bj  which  it  is  ordered,  "ThU  if  the  ptrty 
or  parties  shall  be  in  Ireland,  or  in  any  other  part 
or  parts  beyond  the  seaa,  then  the  affidarit  or  affi« 
darits  shall  be  made  by  one  of  the  commissioners 
who  bith  taken  the  acknowledgment  of  the  war- 
rant or  warrants  of  attomej,  and  shall  be  sworn 
either  before  some  person  duly  authorised  to  taka 
affidavits  in  diis  court,  or  before  some  magistrate 
of  the  place,  where  such  acknowledgment  shall  be 
taken,  having  authority  to  administer  an  oath,  and 
in  the  preseooe  of  a  public  notary,  which  notary 
shall  also  certify,  in  writing,  under  his  hand  and 
aeal,  as  well  the  due  administering  of  this  oath,  aa 
also  the  name,  signature,  and  office  of  the  magis- 
trate administering  the  same." 

(4)  6  Dowl.  615. 
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GILBBBTSON  9.  BICHABDSON. 


Tretpasi'^Declaration'^Damages, 

The  defendant  drove  againet  the  plaintiff  *$ 
chaiee^  and  the  collision  threw  the  person 
sitting  in  it  on  to  the  front  part  of  the  chaise^ 
which  caused  the  horse  to  kick  and  break 
the  chaise.  The  declaration  stated^  that  the 
defendant  drove  his  chaise  against  the  plain^ 
tiff*s  chaise,  and  thereby  greatly  crushed 
and  broke  to  pieces  the  chaise  of  the  plain- 
tiff:— Held,  that  the  trespass  was  a  con- 
tinning  trespass;  that  the  plaintiff  had  pro- 
perly  alleged,  and  was  entitled  to  recover  all 
the  damages  occasioned  by  the  collision, 

Trespaaa.  The  declaration  stated,  that 
the  pl^tiff  before  and  at  the  time  of  the 
committing  of  the  trespass  hereinafter  men- 
tioned,  to  wit,  on  the  22nd  of  June  1847f 
was  lawfully  possessed  of  a  certain  carriage, 
to  wit,  a  chaise  of  great  yalue,  to  wit,  of  the 
value  of  50^,  and  of  a  certain  horse  then 
drawing  the  same,  in  which  said  chaise  the 
plaintiff  was  then  riding  in  and  along  a 
certain  public  and  common  highway,  and 
the  defendant  was  then  riding  in  a  certain 
other  carriage,  to  wit,  a  chaise  then  drawn 
by  a  certain  other  horse,  which  said  last- 
mendoned  chaise  and  horse  were  then  under 
the  care  and  management  of  the  defendant, 
in  and  along  the  said  highway,  and  there- 
upon the  defendant  then,  to  wit,  on  the  day 
and  year  aforesaid,  with  force  and  arms,  &c. 
drove  the  said  chaise,  so  then  under  his 
care  and  management,  with  great  force  and 
violence  upon  and  against  the  said  chaise 
of  the  plaintiff,  and  thereby  then  greatly 
crushed,  broke  to  pieces,  and  damaged  the 
said  chaise  of  the  plaintiff,  and  the  said 
chaise  of  the  plaintiff  thereby  then  became 
and  was  rendered  of  little  or  no  use  or  value 
to  the  plaintiff,  and  the  plaintiff  was  thereby 
then  subjected  to  and  incurred  a  great 
expense,  to  wit,  401,  in  repairing  the  said 
chaise,  to  the  plaintiff's  damage,  &c. 

Plea— Not  guilty.     Issue  ibereon. 

At  the  trial,  before  Coltman,  J.,  at  the 
Sittings  in  London,  on  this  day,  it  appeared 
that  the  plaintiff  had  alighted  from  his 
chaise,  in  Oxford  Street,  to  adjust  some 
part  of  the  harness,  leaving  R.  T.  sitting 
on  the  seat,  when  the  defendant  drove  his 
chaise  against   the  plaintiff's;   the  shock 


threw  R.  T.  off  the  seat  on  to  the  splashing- 
iron  in  front,  which  then  touched  the  bone 
(a  high-spirited  one)  of  the  plaintiff,  which 
thereupon  kicked  and  broke  the  chaise, 
doing  considerable  damage  thereto.  The 
learned  Judge  told  the  jury  that  if  the 
damage  were  occaaioned  by  the  wilftd  and 
negligent  act  of  the  defendant,  they  should 
find  their  verdict  for  the  plaintiff  for  the 
full  amount.  The  jury  found  for  the  plain- 
tiff accordingly. 

Byles,  Setj*  moved  for  a  new  trial,  on 
the  ground  of  misdirection,  or  to  reduce  the 
damages. — The  question  which  should  have 
been  left  to  the  jury  was,  would  the  hone 
have  kicked  if  he  had  not  been  an  unsteady 
horse  ?  For  if  the  unsteadiness  of  the  hone 
were  the  real  reason  of  the  damage,  the 
plaintiff  would  not  be  liable.  Then,  undei 
thia  declaration  aa  framed,  the  plaintiff  can 
recover  nothing  but  the  damage  which 
occurred  at  the  time  the  plaintiff's  chaise 
struck  the  defendant'a  chaise,  and  that 
amounted  only  to  the  sum  of  2d,  The 
damage  done  by  the  horse  kicking  might 
have  been  recovered  in  an  action  on  the 
case,  and  perhaps  in  trespass  if  properly 
laid.  The  declaration  states  that  the  defen- 
dant drove  against  the  plaintiff  and  nothing 
more. 

[Cbbsswell,  J.  — Suppose  you  drive 
against  a  carriage,  knock  off  the  coachmaUi 
and  break  hia  leg,  what  is  the  form  of 
action  ?] 

It  la  submitted  that  the  proper  form 
would  be  an  action  on  the  case.  Scott  v. 
Shepherd  {I)  ahewa  that  idl  damage  oonte- 
qnential  upon  the  trespaaa  must  be  recovered 
in  an  action  on  the  case. 

Mauls,  J.  (2). — Scott  v.  Shepherd  is  a 
very  different  caae  from  this,  and  fiimisbes 
no  authority  for  this  application.  I  have 
no  doubt  that  the  damage  was  contempo- 
raneous with  the  act  done ;  the  trespass 
waa  a  continuing  trespaaa,  and  the  learned 
Judge's  direction  to  the  jury  was  light,  and 
no  rale  can  be  granted. 

Cbbsswsll,  J.  and  Wiluaxs,  J.  con- 
corred. 

Ruie  refused. 

(1)  2  W.BU«k.892. 

(2)  Wilde,  CJ.  was  absMit  from  inditpofitioD. 
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THORPE  V.    BARBER  AMD 
ANOTHER. 


Witness — Co-defendantf  Admissibility  of, 
«  Action  of  Tori. 

One  of  two  defendants,  in  an  action  of 
torf,  suffered  judgment  hy  default,  and  it  was 
sought  to  call  him  at  the  trial  to  give  evidence 
for  Jus  co-defendant : — Held,  that  the  prO" 
posed  witness  was  inadmissible;  and  that 
being  a  party  to  the  record,  interested  in  the 
event  of  the  suit,  he  was  not  within  the 
frinkge  of  the  6^7  Vict.  c.  85. 

Trover  for  beans,  peas,  &c. 

Plea, — by  defendant  Barber,  not  guilty 
b?  statute  ;  the  other  defendant.  Spall,  suf- 
fered judgment  by  default. 

This  action  was  tried,  before  Coleridge,  J., 
at  the  Spring  Assizes  for  Suffolk,    1847, 
when  it  appeared  that  Spall,  who  was  a 
constable,  accompanied  the  defendant  Bar- 
ber to  the  house  of  the  plaintiff  to  search 
fcr  a  lamb  that  had  been  stolen  from  Bar- 
ber.   Leave  was  given  by  the  plaintiff  to 
search  his  house  for  the  lamb,  which  was 
not  found  there,  but  a  large   quantity  of 
peas,  beans,  &c.  were  observed  by  the  con- 
stable, who,  suspecting  they  were  stolen, 
took  possession  of  them.    Barber,  the  other 
defendant,  procured  a  cart,  in  which  the 
beans  and  peas  were  taken  away ;  the  plain- 
tiff was  taken  into  custody,  examined  before, 
^d  remanded  by,   the   magistrate.      No 
owner  could  be  found  for  the  beans,  peas, 
&c.,  which  were  subsequently  demanded  of 
tbe  constable,  who  refused  to  deliver  them. 
At  the  close  of  the  plaintiff's  case,  Byles, 
Serj,  proposed  to  cidl  Spall  as  a  witness, 
not  with  a  view  to  reduce  the  damages,  but 
ibr  the  purpose  of  shewing  the  innocence  of 
Barber,  who,  he  alleged,  merely  acted  in 
the  transaction  in  aid  and  assistance  of  the 
constable.     On  objecdon  taken,  the  learned 
Judge  ruled  that  his  evidence  could  not  be 
received. 
A  rule  for  a  new  trial  had  been  obtained 

bj- 

Byles,  Serj,,  and  now — 

Couch  shewed  cause. — The  learned  Judge 
rightly  rejected  the  witness  at  the  trial. 
There  is  one  case  at  Nisi  Prius,  Ward  v. 
Haydon(\),  in  which  Lord  Kenyon  decided 


(I)  2  Esp.  552. 
Sbbibs.  XVII.— C.P. 


that  a  defendant  in  trover,  who  had  suffered 
judgment  by  default,  could  be  examined 
on  the  part  of  his  co-defendant ;  but  in  this 
case  the  jury  are  summoned  to  try  and  to 
assess  the  damages,  whereas  it  does  not 
appear  that  it  was  so  in  that  case. 

[Maule,  J. — That  would  follow  as  a 
matter  of  course,  would  it  not  ?] 

No ;  the  plaintiff  might  have  entered  a 
nolle  prosequi  against  Haydon,  who  was 
called  as  a  witness ;  and  then  that  decision  is 
reconcileable  with  the  true  principle  which 
governs  the  admissibility  of  witnesses.  The 
act  6  &  7  Vict  c.  85.  does  not  affect  this 
case;  that  act  leaves  the  admissibility  of 
parties  to  the  record  as  witnesses  just  as  it 
stood  before  the  act  passed.  The  case  of 
Chapman  v.  Graves,  reported  in  a  note 
to  Stevens  v.  Lynch  (2),  decides  that  a  co- 
defendant  in  an  action  of  tort,  cannot  be 
called  for  a  plaintiff,  and  some  expressions 
are  there  used  by  Le  Blanc,  J.,  which  seem 
to  approve  of  Lord  Kenyon 's  ruling  in  Ward 
V.  Haydon,  but  the  opinion  there  unneces- 
sarily expressed  does  not  make  Chapman 
V.  Graves  an  authority  here.  In  Mash  v. 
Smith  {3),  Best,  C.J.  admitted  a  witness 
out  of  deference  to  the  opinion  of  Lord 
Kenyon,  at  the  same  time  expressing  his 
doubt  of  the  admissibility,  and  the  reason 
for  that  doubt  must  prevail  here :  '*  The 
witness  may  give  such  a  complexion  to  the 
case  as  to  reduce  the  damages."  That  is 
exactly  the  case  here,  and  that  decision  is  in 
my  favour.  It  is  submitted  that  a  defendant 
in  an  action  of  tort  is  quite  as  much  in- 
terested in  favour  of  his  co-defendant  as 
he  is  in  an  action  of  contract,  and  it  is 
unnecessary  to  quote  cases  to  shew  that  in  the 
latter  form  of  action  a  defendant  who  has 
suffered  judgment  by  default  is  not  admis- 
sible. The  rules  on  the  subject  are  laid  down 
in  Greenleaf  on  Evidence,  p.  501,  and  in 
Phillippson  Evidence,  vol.  1.  p.  53.  The 
reason  for  his  exclusion  is,  that  if  the  de- 
fendant, for  whom  he  is  called,  obtains  the 
verdict,  the  witness  is  also  thereby  dis- 
charged. The  same  result  may  occur  in 
an  action  of  tort,  as  appears  from  the  case 
of  Biggs  v.  Bengeriji),  where  a  verdict 
having  been  found  for  one  defendant  on  a 
plea  which  shewed  that  the  plaintiff  had  no 

(2)  2  Campb.  SS3,  n. 

(3)  1  Car.  &  Pay.  577. 

(4)  2  Ld.  Raym.  1372. 
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cause  of  action,  the  judgment  was  arrested 
as  to  the  other,  who  had  allowed  judgment 
to  go  by  defjBLuIt. 

[CoLTMAN,  J. — In  that  case  the  justifica- 
tion appeared  on  the  record ;  it  could  not 
do  so  here.] 

It  is  true  that  in  the  case  referred  to,  there 
was  a  special  plea,  upon  which  the  defendant 
succeeded ;  in  this  there  is  only  the  plea 
of  not  guilty  "  by  statute,"  but  under  that  a 
defence  might  be  set  up  which  would  go  to 
the  whole  cause  of  action,  and  the  jury  would 
then  be  directed  to  find  nominid  damages 
only  against  the  defendant.  It  was  sug- 
gested that  the  witness  would  be  examined 
respecting  the  innocence  of  his  companion 
onl^j  and  not  with  a  view  to  reduce  the 
damages,  but  the  two  matters  cannot  be 
separated  ;  they  are  mutually  involved, 
and  the  alteration  or  addition  of  any  fact, 
as  it  stood  upon  the  plaintiff's  case,  would 
materially  affect  the  damages.  There  is 
also  direct  authority  to  shew  that  the  ex- 
amination of  a  witness  cannot  be  restricted 
to  a  single  point ;  if  called,  he  may  be  ex- 
amined on  every  point  connected  with  the 
c&se^-'Hawkesfoorih  v.  Showier  (5).  Be- 
sides, it  cannot  be  said  that  Spall  was  not  a 
party  interested  in  the  suit :  the  jury  were 
to  assess  the  damages  against  him ;  he  was, 
therefore,  entitled  to  appear  by  counsel; 
and  if  called  would  be  enabled  to  give 
evidence  directly  in  his  own  favour. 

T,  Sanders^  in  support  of  the  rule. — The 
point  to  be  decided  is  an  important  one,  and 
since  the  time  of  Ward  v.  Hay  don  it  seems  to 
have  been  generally  admitted,  in  all  the  cases, 
as  well  as  laid  down  in  all  the  text-books 
on  evidence,  that  a  defendant  in  an  action  of 
tort,  who  has  suffered  judgment  by  default, 
may  be  examined  for  his  co-defendant. 
From  the  report  of  that  case  it  is  evident 
that  Lord  Renyon  considered  the  point  a 
good  deal  before  he  decided  it.  The  defen- 
dants obtained  the  verdict,  and  his  ruling 
seems  never  to  have  been  questioned,  though 
the  plaintiff  had  every  interest  to  move  the 
Court,  had  there  been  any  grave  doubts 
about  the  correctness  of  his  ruling.  The 
report  also  shews  that  no  nolle  prosequi  had 
been  entered  against  the  defendant,  who 
was  a  witness :  if  such  had  been  the  case, 
his  name  need  not  have  been   mentioned 

(5)  12Mee.  &  Wel8.45;  s.c.l3LawJ.  Rep.(N.8.) 
£xch.  86. 


at  all,  and  the  question  about  his  liability 
to  future  costs  could  scarcely  have  been 
alluded  to.  The  case  is  also  to  be  found  in 
Peake*s  Additional  Cases,  p.  126,  and  no 
suggestion  of  a  nolle  prosequi  there  appears. 
In  Mash  v.  Smith  the  witness  was  admitted ; 
and  it  cannot,  therefore,  be  considered  a  de- 
cision against  this  rule.  It  does  not  appear 
what  became  of  the  verdict  in  that  case; 
and  the  report  is  so  unsatisfactory  that  it 
cannot  be  considered  of  much  weight  either 
way.  Chapman  v.  Graves  really  decided 
that  a  defendant,  who  had  suffered  judg- 
ment by  default,  in  an  action  of  tort,  was 
admissible  as  a  witness  for  his  co-defendant, 
but  not  for  a  plaintiff.  The  learned  reporter 
states  the  law  thus  in  a  note  to  that  case : "  In 
an  action  of  trespass,  if  one  of  several  defen- 
dants allows  judgment  to  go  by  default,  he 
is  not  a  competent  witness  for  the  plaintiff, 
although  he  is  for  his  co-defendants  ;**  and 
Le  Blanc,  J.  says,  referring  to  Ward  v. 
Hay  don,  and  a  similar  case,  before  Wood,  B., 
at  Lancaster,  "  In  those  two  cases  the  co- 
defendant  was  called  to  exculpate  the  other 
defendants ;  here  it  is  proposed  to  call  a  co- 
defendant  to  inculpate  the  others,  and  there- 
fore the  witness  is  inadmissible."  Chapman 
V.  Graves  has  frequently  been  referred  to 
with  approbation— ^rotrn  v.  Brown  {6), 
Emmet  v.  Butler  (7),  Mant  v.  Mainwaring 
(8) ;  and  thus  there  are  the  opinions  of  three 
different  Judges  (at  the  least)  in  favour  of 
the  admissibility  of  this  witness.  Lord 
Denman's  Act  does  not  affect  the  case ;  the 
witness  can  only  be  rejected  on  the  ground 
of  interest — Worrall  v.  Jones  (9) ;  and  it  is 
submitted  that  a  defendant  who  has  suffered 
judgment  by  default  is  called  against  his 
interest  when  called  for  a  co-defendant. 
There  is  no  contribution  in  actions  of  tort  as 
there  is  in  actions  of  contract ;  and  it  is  his 
interest  to  fix  his  co-defendant,  if  possible, 
in  order  to  transfer  the  whole  liability, 
which  now  attaches  to  the  witness,  to  that 
co-defendant. 

[Maule,  J. — There  is  sometimes  contri- 
bution, and  even  more  than  that,  in  an 
action  of  tort.  Suppose  A.  cuts  down  a  tree, 
on  the  land  of  a  third  party,  by  the  com- 
mand of  B  :  if  a  verdict  be  obtained  against 

(6)  4  Taunt  762. 

(7)  7  Ibid.  607. 

(8)  8  Ibid.  139. 

(9)  7  Bing.  395;  •.  c.  »  Law  J.  Rep.  C.P.  70. 
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both  A.  and  B,  B,  would  be  bound  to  in- 
demnify A.] 

That  would  be  upon  B.'s  express  or  im- 
plied assumpsit,   arising  out  of  collateral 
facts ;  aud  not  referable  to  the  simple  fact 
of  a  verdict  against  A.  and  B.  jointly  in  an 
action  of  tort ;  whereas,  in  an  action  of  con- 
tract, the  Terdict  against  A.  and  B.  imports 
ofitself  a  vested  right  of  contribution  inter 
it.    It  is  not  necessary  to  shew  that  in  no 
possible  event  can  a  witness  be  interested, 
in  order  to  render  him.  admissible ;  if  his 
interest  be  much  less,  or  nearly  equal,  on 
nne  side,  his  evidence   is  admissible.     It 
is  said  in  Siarkie  on  Evid.  3rd  edit.  p.  105, 
in  order  to  exclude  a  witness  **  the  interest 
roust  be  a  present  certain  vested  interest," 
and  "not  uncertain  or  contingent"     The 
defendant  here  is  much  more  interested  to 
fix  his  co-defendant,  and  thus  be  enabled 
to  escape  all  liability,  than  to  reduce  the 
damages ;  or  at  any  rate  the  latter  are  so 
contingent  and  uncertain  that  the  chance 
of  their  reduction  in  amount  is  not  so  vested 
an  interest  before  they  are  assessed  as  to 
exclude  him. 

[CoLTM AN,  J.— The  damages  are  certain, 
!'or,  whatever  they  are,  he  is  liable  to  pay 
them.] 

He  must  pay  everything  unless  his  co- 
defendant  is  fixed ;  and  no  way  of  putting 
the  case  can  shew  more  strongly  his  interest 
i^i^ainst  the  party  for  whom  he  is-  called. 
The    principles    upon  which    the   defen- 
dant was  admitted  in  Pipe  v.  Steel  {10\ 
s.'iew  that  the  co-defendant  was  admissible 
here ;  and  in  ejectment,  which  is  in  its  nature 
an  action  of  tort,  a  defendant  who  has  suf- 
fered judgment  by  default  is  admissible  as 
a  witness  for  his  co-defendant — Dormer  v. 
Forie9cue  {\l),     Hawkesworth  v.  Showier 
does  not  apply:  it  was  there  proposed  to  call 
the  wife  of  a  defendant  who  had  not  sulFered 
judgment  by  default ;  husband  and  wife  are 
one  and  the  same  person,  and  examining 
the  wife  of  a  defendant  is,  in  law,  the  same 
thing  as  examining  the  defendant  himself; 
hot  in  the  judgment  in    that  case  Lord 
Abinger  pointedly  refers  to,  commends,  and 
upholds  the  decision  in  Ward  v.  Haydon. 
The  dedsion  of  the  Judges  in  Biggs  v.  Benger 
i>  reported  without  any  reasons;  and  there 

(10)  2  Q.B.  Rep.  783. 

(11)  BuU.  Nisi  Priiu,  98,  285. 


is  an  older  case — Marler  v.  EyleU{\2\ 
which  decides  that  a  defendant,  in  an  action 
of  tort,  will  not  be  discharged,  though  his 
co-defendant  plead  a  justification  on  the 
record,  and  obtain  a  verdict  This  witness 
was  not  proposed  to  be  called  to  prove  that 
no  right  of  action  existed  against  himself, 
but  to  shew  the  innocence  of  the  defendant 
Barber. 

CoLTMAN,  J. — I  am  of  opinion  that  the 
learned  Judge  was  right  in  rejecting  the 
witness.  It  is  said  in  the  text- books  no 
doubt  since  the  authority  of  Wood  v. 
HaydoUf  that  a  co-defendant,  in  an  ac- 
tion of  tort,  who  has  allowed  judgment 
to  go  by  default,  may  be  called  for  the 
defence ;  but  the  cases  are  not  uniform,  for 
Mash  V.  Smith  is  an  authority  the  other 
way ;  and  it  appears  from  a  case  decided  by 
Burroughs,  J.,  Webb  v.  Budd,  referred  to 
in  Roscoe^s  Evidence,  p.  191,  that  a  similar 
witness  was  rejected  by  him.  Webb  v. 
Budd  is  a  later  decision  than  Mash  v. 
Smith,  and  this  leads  me  to  think  that  com- 
munication had  taken  place  between  some 
of  the  Judges  since  the  ruling  in  Mash  v. 
Smith,  and  that  Burroughs,  J.  was  then 
intentionally  supporting  the  opinion  of 
Best,  C.J.  in  preference  to  that  of  Lord 
Kenyon.  Upon  principle,  it  appears,  the 
witness  is  inadmissible ;  he  has  the  greatest 
interest  in  reducing  the  damages  as  low  as 
possible ;  and  it  does  not  appear  that  Spall 
was  to  be  called  to  give  evidence  on  any 
point  which  was  not  necessarily  involved 
and  connected  with  the  damages. 

Maule,  J. — I  am  of  the  same  opinion. 
The  witness  proposed  to  be  called  was  a 
co-defendant,  and,  being  a  party  to  the 
record,  he  would  not  be  admissible  if  he 
were  interested  in  the  event,  not  being 
within  the  privilege  of  Lord  Denman*s  Act. 
I  think  that  Worrall  v.  Jones  overrules 
Chapman  v.  Graves,  and  shews  that  his 
evidence  could  not  be  received.  Suppose  you 
try  it,  as  you  would  upon  the  voir  dire,  thus.  Is 
this  witness  admissible  (without  reference  at 
all  to  what  he  is  to  prove)  when  nothing  more 
appears  than  that  he  is  upon  the  record? 
Clearly  not,  for  Spall  is  interested  to  make 
the  damages  as  small  as  possible.  If  we  are 
allowed  to  look  further  than  the  record,  and 
to  inquire  what  the  witness  was  called  to 

(12)  Cro.  Jac.  IS4. 
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prove  here,  the  answer  is,  he  is  not  called 
to  prove  that  another  person  was  jointly 
guilty  with  me,  which  would  not  perhaps 
have  materially  affected  the  amount  of  the 
damages,  but  he  is  called  to  shew  that  there 
was  no  ground  of  action  to  the  plaintiff; 
that  the  com,  &c.  had  been  lawfully  re- 
moved, or  that  his  co-defendant  was  so 
little  in  fault  that  the  damages  should  be 
assessed  by  the  jury  at  the  smallest  pos- 
sible sum.  It  appears  to  me,  therefore,  that 
the  witness  was  directly  interested,  and  to 
a  very  great  extent,  for  the  acknowledged 
and  direct  tendency  of  his  evidence  was  to 
bring  the  suit  to  as  favourable  an  end  as 
possible,  both  for  himself  and  for  his  co-de- 
fendant. As  far  as  the  cases  go,  Worrall  v. 
Jones  overrules  Chapman  y»  Graves.  Ward 
V.  Haydon  was  doubted  in  Mash  v.  Smith, 
and  ruled  against  in  JVehb  v.  Budd  at  Nisi 
Prius,  by  Burroughs,  J.  Both  principle, 
therefore,  and  authority,  are  in  favour  of  the 
rejection  of  this  witness. 

Williams,  J.— -I  am  of  the  same  opinion. 
Whatever  may  have  been  the  professed 
intention  for  calling  the  co-defendant,  he 
was  inadmissible  as  a  witness,  for  his  evi- 
dence must  have  affected  the  amount  of  the 
damages.  I  should  be  sorry  to  add  to  those 
inconvenient  and  anomalous  cases,  in  which 
it  has  been  decided  that  a  witness  may  be 
called  for  one  purpose,  but  not  for  another. 

Cresswell,  J.  had  left  the  court. 

Rule  discharged. 


1847 
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THE  aUEEN  9.  THE  SHERIFF  OF 

DEVON,  in  the  cause  of  Na- 
than V,  ELWORTHY. 


Sheriff — Fi.  Fa.,  Non-return  of,  after 
Proceedings  under  Interpleader  —  Setting 
aside  Attachment, 

On  an  application  to  set  aside  an  attach- 
ment  issued  against  a  sheriff  for  not  returning 
a  fi.  fa.,  it  appeared  that  the  writ  was  issued 
on  the  2\st  of  July ;  the  goods  were  seized  on 
the  22nd;  the  sheriff  was  ordered  on  the  24th 
to  return  the  writ;  the  goods  were  claimed 
on  the  27th ;  the  sheriff  applied  under  the 
Interpleader  Act,  on  the  30th ;  the  plaintiff 
attended  the  summons  and  various  adjourn- 
ments thereof,  and  declined  to  contest  the 
claim,  which  was  allowed  on  the  I2th  of 
*  Decided  in  the  previous  term. 


August ;  on  the  1 4th  of  September  the  sherijf 
returned  nulla  bona : — Held,  that  the  deky 
on  the  part  of  the  sheriff  having  caused  no 
damage  to  the  plaintiff,  the  attachment  might 
be  set  aside  on  payment  of  all  costs  by  the 
sheriff, 

A  rule  had  been  obtained,  by  Montague 
Smith,  on  the  15  th  of  November,  calling 
upon  the  plaintiff  in  the  cause  of  Nathan  v. 
Elworthy,  to  shew  cause  why  the  writ  of 
attachment  of  contempt,  issued  forth  against 
the  said  sheriff,  pursuant  to  a  rule  made  in 
the  said  cause  on  the  4th  of  November  last, 
should  not  be  set  aside  on  payment,  by  the 
said  sheriff  to  the  said  plaintiff,  of  his  costs 
occasioned  by  the  writ  of  attachment,  and 
of  this  application. 

Lush  shewed  cause.— The  sheriff  is  not 
entitled  to  the  relief  prayed  for;  he  was 
in  contempt,  and  the  attachment  has  been 
regularly  issued.  It  appears  by  the  affida- 
vits that  judgment  had  been  obtauned  by 
Nathan  against  Elworthy,  for  66L  195.,  and 
a  writ  of  fi,  fa,  was  delivered  to  the  sheriff 
on  the  21st  of  July  1847 ;  certain  goods  of 
Elworthy's  were  seized  on  the  22nd ;  tlio 
sheriff  was  ordered,  on  the  24th,  to  return 
the  writ ;  on  the  27th  all  the  goods,  except 
to  the  amount  of  51,,  were  claimed  by  one 
Wilmot,  and  there  was  a  sum  of  \bl,  \ht. 
due  to  the  landlord  for  rent ;  on  the  30th 
the  sheriff  took  out  a  sunmions  to  inter- 
plead, which,  after  several  adjoummeots, 
was  finally  settled  on  the  12th  of  August; 
the  plaintiff  then  declined  to  accept  an  issue, 
and  the  claim  was  allowed.  The  sheriff 
ought  to  have  made  his  return  on  the  2nd 
of  August,  but  he  waited  until  the  14th  of 
September,  and  then  returned  nMa  bona. 
The  sheriff  made  no  application  for  an  en- 
largement of  the  time  to  make  a  return,  and 
produced  no  affidavit  before  the  Judge  at 
chambers,  on  the  12th  of  August,  to  shew 
there  were  no  other  goods  of  Elworthy  *8  in 
his  bailiwick  on  which  he  could  have  levied, 
nor  is  there  any  such  affidavit  up  to  this 
time.  The  sheriff  applied  at  chambers,  on 
the  2nd  of  September,  to  set  aside  the  order 
(of  the  24th  of  July)  to  return  the  writ  and 
all  subsequent  proceedings,  on  payment  of 
costs,  but  Williams,  J.  refused  to  interfere. 

[Wilde,  C.J. — Are  not  proceedings  un- 
der the  Interpleader  Act  adopted  instead  of 
applying  to  enlarge  the  time  ?] 


HILARY  TERM,  1848. 


117 


The  fiicts  are  aU  before  the  Court ;   and 
it  \s  contended  that  the  sheriff  was  bound 
to  make  a  return  before  the  14th  of  Sep- 
tember; he  might  have  returned  nulla  bona 
prater.     Cleaves  v.  Fisher  {I)  shews  that 
a  return  in  the  form  suggested  was,  in  this 
case,  necessary.      The  plaintiff  has  been 
piejudiced    by   the  sheriff's   neglect    and 
deJay;  he  was  unable  to  issue  a  ca.  sa,,  as 
he  could  not  ascertain,  till  the  return  was 
made,  whether  the  former  writ  had  been 
rendered  available.     Elworthy  might  have 
had  other  goods  than  those  claimed,  and  the 
sheriff  might  have  had  such  other  goods  in 
his  possession,  in  which  cases  the  issuing 
a  second  writ  would  have  been  improper. 
By  analogy  of  the  cases  on  mesne  process, 
under  the  old  law,  the  sheriff  is  liable  here. 
Montague  Smith,  contra. — It  appears  upon 
the  affidavit  that  the  sheriff  had  difficult 
circumstances  to  contend  with,  and  that  it 
was  necessary  to  apply  to  a  special  pleader 
to  advise  upon  the  return ;   this  was  done 
as  soon  as  the  sheriff  understood  he  was 
required  to  make  a  return,  which  he  did 
not  anticipate  after  the  interpleader  sum- 
mons was  disposed  of,  and  the  plaintiff's 
daim  abandoned.    The  most  that  the  sheriff 
has  been  guilty  of  is  a  formal  error,  and  the 
Court  will,  therefore,  grant  him  relief.     It 
is  not  suggested  there  were  any  other  goods, 
or  that  the  defendant  has  been  prejudiced 
hy  the  delay — The  Queen  v.  the  Sheriff  of 
Essex  (2). 

WiLDEy  C.J.— It  is  generally  understood 
in  interpleader  cases  that  the  application 
relates  to  all  the  goods  seized  by  die  sheriff, 
that  is,  to  all  the  goods  of  the  debtor  in  his 
bailiwick.  If  the  party  who  has  put  the 
sheriff  in  motion  requires  any  further  return 
he  should  say  so,  and  give  notice  to  the 
sheriff  to  that  effect.  There  is  nothing  be- 
fore the  Court  in  this  case  to  shew  that  the 
plaintiff  has  sustained  any  damage  or  suf- 
fered any  inconvenience  by  the  delay  in 
the  return,  and  the  occurrence  of  that  delay 
is,  to  a  certain  extent,  explained  by  the 
sheriff.  The  attachment  has  been  regularly 
issued,  and  the  sheriff  was  clearly  in  con- 
tempt for  not  returning  the  writ  earlier  than 
the  14th  of  September.     We  think,  how- 

(1)  2  DowL  N.S.  292. 

(2)  8  Se^x  363 ;  e.c.  9  Uw  J.  Rep.  (n.8.)  C.P. 
J  21). 


ever,  the  sheriff  has  been  guilty  of  a  formal 
default  only,  from  which  no  ill  effects  have 
arisen  to  anybody.  This  rule,  therefore, 
must  be  made  absolute,  and  the  attachment 
set  aside  on  payment,  by  the  sheriff,  of  the 
costs  incident  to  these  proceedings. 

COLTMAN,  J.,  MaULE,  J.,  CrESSWELL,  J., 

and  Williams,  J.  concurred. 

Rule  absolute,  on  payment  of  costs. 


1848 
Feb 


18.     \ 
.  8.    / 


WORTHINOTON  V,  WARRINGTON. 


Stamp  Act  —  Leaae — Agreement,  Con- 
struction of 

It  was  stated  in  an  agreement,  which 
amounted  to  a  lease,  that  A,  agrees  to  let 
certain  premises  to  B.  for  two  years,  at  the 
rent  of  501,  a  year;  that  B.  shall  have  the 
right  of  purchasing  the  premises  at  any  time 
during  the  term,  it  being  understood  that  A, 
is  possessed  of  the  same  premises  for  his 
own  life,  and  the  life  of  M,  and  the  survivor 
of  them: — Held,  that  a  30^.  stamp  was 
sufficient. 

Held  also,  that  by  the  agreement  A.  was 
bound  to  make  out  a  title  to  the  premises  for  the 
lives  of  A,  andM,  and  the  survivor  of  them. 

Assumpsit.  The  declaration  stated,  that 
heretofore,  to  wit,  &c.,  the  defendant  agreed 
to  let  to  the  plaintiff,  and  the  plaintiff  then 
agreed  to  take  for  two  years,  from  the  9  th 
of  October  1844,  at  the  rent  of  50/.  per 
annum,  the  house  and  premises,  called 
Bremlow,  then  in  the  occupation  of  the 
plaintiff;  and  it  was  therein,  in  and  by  the 
said  agreement  in  writing,  also  agreed 
between  the  said  parties,  that  the  plaintiff 
might,  at  his  own  expense,  make  such 
alterations  to  the  house  and  premises  as  he 
might  think  proper,  the  same  being  improve- 
ments, and  that  the  plaintiff  should  have 
the  right  of  purchasing  the  said  premises  at 
the  end  of  the  said  term  of  two  years,  for 
the  sum  of  600/.,  it  being  then  understood 
by  and  between  the  said  parties  that  the 
defendant  was  possessed  of  the  said  pre- 
mises for  his  own  life  and  the  life  of  one 
Mrs.  M,  and  the  survivor  of  them.  And 
the  said  agreement  being  so  made,  and  in 
consideration  thereof,  and  that  the  plaintiff, 
at  the  request  of  the  defendant,  then  pro- 
mised the  defendant  to  perform  all  things 
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in  the  said  agreement  contained  on  his,  the 
plaintiff's,  part  to  be  performed,  he,  the 
defendant,  then  promised  the  plaintiff  to 
perform  all  things  in  the  said  agreement 
contained  on  his,  the  defendant's,  part,  to 
be  performed,  and  that  he,  the  defendant, 
was  possessed  of  the  said  premises  for  his 
own  life  and  the  life  of  the  said  Mrs.  M, 
and  for  the  life  of  the  survivor  of  them,  and 
that  the  said  defendant  would,  if  the  plaintiff 
elected  to  purchase  the  said  premises  accord- 
ing to  the  said.agreement  as  aforesaid,  make 
and  deduce  to  the  plaintiff  a  good  and  valid 
title  to  the  said  hereinbefore-mentioned 
estate  and  interest  of  him,  the  said  defendant, 
in  and  to  the  said  premises ;  and  the  plaintiff 
avers,  that  he,  confiding  in  the  said  agree- 
ment and  promise  of  the  defendant,  did,  to 
wit,  on  fire.,  take  the  said  house  and  pre- 
mises, fire,  from  the  said  defendant,  and 
enter  into  possession  and  occupation  thereof 
on  the  terms  aforesaid;  that  during  the 
said  term,  to  wit,  on  fi^c,  he,  the  plaintiff, 
gave  notice  to  the  defendant  that  it  was  his, 
the  plaintiff's,  intention  to  exercise  his  right 
of  purchasing  the  said  house  and  premises, 
ficc,  for  the  said  sum  of  600/.,  in  the  said 
agreement  mentioned,  and  that  he  would 
purchase,  and  that  he  then  elected  to  pur- 
chase the  said  house  and  premises,  &c.  at 
that  price,  as  in  the  said  agreement  men- 
tioned; and  the  plaintiff  then  requested 
the  defendant  to  make  and  deduce  to  him 
a  good  and  valid  title  to  the  said  herein- 
before*mentioned  estate  and  interest  of  him, 
the  defendant,  in  the  said  premises;  and 
although  reasonable  time  after  the  defen- 
dant had  such  notice,  and  was  so  requested 
to  nmke  and  deduce  to  the  plaintiff  such 
good  and  valid  title,  had  elapsed  before  the 
commencement  of  this  suit,  and  although 
the  plaintiff  had  always  been  ready  and 
willing  to  pay  the  said  purchase-money 
according  to  the  said  agreement,  and  has 
always  performed  all  things  contained  in 
the  said  agreement  on  his  part  to  be  per- 
formed, yet  the  plaintiff  says  the  defendant 
has  disregarded  his  promise,  and  was  not, 
either  at  the  time  of  the  making  of  the  said 
agreement,  or  M^ithin  a  reasonable  time  after 
he  had  notice  of  the  intention  of  the  plaintiff 
to  purchase  the  said  premises  according  to 
the  said  agreement,  or  when  the  said  pur- 
chase was  to  have  been  completed,  or  at 
any  other  time  possessed  of  the  said  pre- 


mises for  his  own  life,  and  the  life  of  the 
said  Mrs.  M,  and  for  the  life  of  thesunivor 
of  them,  according  to  die  true  intent  and 
meaning  of  the  said  agreement,  and  of  his 
said  promise.  And  the  defendant,  further 
disregarding  his  said  promise,  did  not  nor 
would  within  such  reasonable  time  as  afore- 
said, or  at  any  other  time  make  or  deduce 
to  the  plaintiff  a  good  or  valid  title  to 
such  estate  and  Interest  in  the  said  pre* 
mises,  according  to  the  true  intent  and 
meaning  of  his  said  promise,  by  means 
whereof  the  plaintiff  hath  been  deprived  of 
all  the  benefits  which  would  have  been 
derived  from  the  completion  of  the  said 
purchase ;  and  the  plaintiff,  confiding  in  the 
promise  of  the  defendant,  and  intending  to 
purchase  the  said  premises  according  to  the 
said  agreement,  did,  during  the  said  temi, 
make  divers  alterations  and  improvements 
in  the  said  premises,  at  his  own  expense,  to 
wit,  to  the  amount  of  1,000/.,  which  are 
now,  by  reason  of  the  said  breach  of  pro- 
mise of  the  defendant,  wholly  lost  to  the 
plaintiff,  to  the  plaintiff's  damage,  &c. 

Pleas — First,  that  the  defendant  did  not 
promise  in  manner  and  form,  ficc. ;  second, 
that  the  plaintiff  did  not  give  notice  to  the 
defendant  that  it  was  his,  the  plabtiff^s, 
intention  to  exercise  his  right  of  purchasing 
the  said  premises  for  600/.,  or  that  he  would 
purchase,  or  that  he  elected  to  purchase  at 
that  price,  according  to  the  said  agreement, 
modo  et  formd^  ficc.  Third,  that  the  plaintiff 
did  not  request  the  defendant  to  make  and 
deduce  to  him,  the  plaintiff,  a  good  and 
valid  title  to  the  said  estate  and  interest  of 
him,  the  defendant,  in  the  said  premises,  as 
mentioned  in  the  said  agreement,  in  manner 
and  form,  &c.  Fourth,  that  the  plaintiff  was 
not  ready  and  willing  to  pay  the  said  pur- 
chase-money according  to  the  said  agree- 
ment, in  manner  and  form,  fi^c.  Fifth,  that 
the  defendant  was,  at  the  time  of  the  making 
of  the  said  agreement,  and  within  a  reason- 
able time  after  he  had  notice  of  the  plain- 
tiff's intention  to  purchase  the  said  premises 
according  to  the  said  agreement,  and  when 
the  said  purchase  was  to  have  been  com- 
pleted, possessed  of  the  said  premises  for 
his  own  life,  and  the  life  of  the  said  Mrs.  M, 
and  for  the  life  of  the  survivor  of  them, 
according  to  the  true  intent  and  effect  of  the 
said  agreement  and  his  said  promise,  &'o. 
Lastly,  that  the  defendant  did  within  such 
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reasonable  time  as  aforesaid,  make  and  de- 
duce to  the  plaintiff  a  good  and  valid  title 
to  such  estate  and  interest  in  the  said  pre- 
mUes  as  in  the  declaration  mentioned,  ac- 
cording to  the  true  intent  and  effect  of  the 
said  agreement  and  of  his  said  promise,  &c. 
Issue  was  joined  on  all  the  pleas. 
At  the  trial,  before  Coltraan,  J.,  at  the 
Chester  Spring  Assizes,  1847,  the  plaintiff, 
in  support  of  his  case,  put  in  the  following 
agreement  stamped  with  a  80^.  stamp ;  its 
reception  was  objected  to  by  the  defendant, 
who  contended  it  should  alSo  have  been 
stamped  with  two  30«.  stamps.  The  learned 
Judge  admitted  the  document,  and  reserved 
leave  to  the  defendant  to  move  to  enter  a 
nonsuit: — 

*'  Memorandum,  that  the  undersigned, 
Thomas  Warrington,  agrees  to  let  to  the 
undersigned  George  Worthington  for  two 
years  from  the  9th  of  October  last,  at  the 
rent  of  50/.  per  annum,  the  house,  out- 
buildings, gardens  and  field,  at  Brom- 
boTough,  now  in  the  occupation  of  the  said 
Geoige  Worthington ;  and  also  agrees  that 
tbe  said  George  Worthington  may,  at  his 
ovn  expense,  make  such  alterations  and 
additions  to  the  premises  as  he  may  think 
proper,  the  same  being  improvements.  And 
that  the  said  Creorge  Worthington  shall  have 
the  right  of  purchasing  the  above  premises 
at  the  end  of  or  at  any  time  during  the  term 
for  the  sum  of  600^.,  it  being  understood 
that  the  said  Thomas  Warrington  is  pos- 
sessed of  the  same  premises  for  his  own 
life  and  the  life  of  Mrs.  Mainwaring,  and  of 
the  survivor  of  them.  And  the  said  George 
Worthington  hereby  also  agrees  to  the  above 
ttrrms.  Dated  the  7th  of  November  1844. 
(Signed)  Thomas  Warrington,  George  Wor- 
thington,    Witness,  Robert  Hughes." 

It  appeared  that  the  defendant  was  not 
possessed  of  the  estate  mentioned  in  the 
agreement,  but  of  a  term  of  sixty-one  years, 
whereupon  the  plaintiff  rejected  the  title,  and 
having  made  various  improvements  on  the 
premises,  brought  the  present  action  to  re- 
coTer  the  amount  he  had  expended,  with 
damages.  The  defendant  contended  that  by 
the  agreement  he  was  not  bound  to  convey 
the  identical  estate  therein  mentioned,  and 
the  learned  Judge  being  of  that  opinion  a 
Terdict  was  entered  for  the  defendant  on  the 
first,  second,  tiiird  and  fourth  issues,  and  for 
the  plaintiff  on  the  fifth  and  last  issues. 


A  rule  had  been  obtained,  calling  upon 
the  defendant  to  shew  cause  why  there 
should  not  be  a  new  trial  for  misdirection. 

Welsby  shewed  cause. — First,  the  plain- 
tiff should  have  been  nonsuited.  The  agree- 
ment was  not  properly  stamped,  and  should 
not  have  been  admitted.  The  legal  effect 
of  the  document  is  twofold  :  it  is  a  lease  in 
prcesenti  to  be  computed  from  a  day  past, 
and  an  agreement  to  purchase  distinct  from 
the  lease.  Being  therefore  both  a  lease  and 
an  agreement  it  required  two  stamps  of  30«. 
each — Wharton  v,  Walton  {I). 

[Williams,  J.— -In  that  case  there  was  a 
distinct  agreement,  by  a  third  party  who  had 
nothing  to  do  with  the  lease,  to  guarantee 
the  payment  of  money.] 

Suppose  the  lease  and  the  agreement  to 
purchase  were  on  two  separate  papers,  each 
must  be  stamped. 

[Maule,  J. — So  must  each  covenant  if 
on  a  separate  skin.] 

The  revenue  is  not  to  be  defrauded  by  a 
combination  of  two  distinct  things.  The 
agreement  to  purchase  here  is  not  an  acces- 
sory to  the  principal  matter,  the  lease,  as  in 
Price  V.  Thomas  (2). 

[Cresswell,  J. — This  is  not  more  than 
a  covenant  to  renew,  which  is  usual  in  leases, 
and  which  do  not  on  that  account  require 
two  stamps.  The  lease  and  the  agreement  to 
purchase  are  the  consideration  for  the  rent. 
If  the  lease  were  forfeited  the  right  to  pur- 
chase would  be  forfeited  also.] 

It  is  submitted  that  the  only  connexion 
between  the  agreement  to  purchase  and  the 
lease  is  that  they  are  between  the  same  par- 
ties, and  on  the  same  paper :  each  is  com- 
plete by  itself — Clayton  v.  Burtenshaw  (3), 
Corder  v.  Drakeford  (4). 

[Maule,  J. — If  the  agreement  to  pur- 
chase were  disannexed  from  the  lease  there 
would  be  no  consideration  for  it.] 

Secondly,  the  material  issue  is  that  on  the 
first  plea.  There  was  no  misdirection.  The 
learned  Judge  said  that  the  agreement 
amounted  to  an  engagement  by  the  defen- 
dant, that  whatever  interest  he  possessed  the 
plaintiff  might  purchase  it;  and  that  is  its  true 
legal  effect.     The  defendant  was  not  bound 

(1)7  Q.B.  Rep.  474 ;  s.  o.  14  Uw  J.  Rep.  (n.s.) 
Q.B.  321. 

(2)  2  B.  &  Ad.  218. 
(S)  fiB.&C.  41. 
(4)  3  Taunt  382. 
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to  make  out  a  good  title  and  the  identical 
title  named.  This  case  is  not  like  those 
where  the  vendor  agrees  to  sell  and  has  no 
interest  at  all,  in  which  case  he  would  be 
liable ;  but  here  the  defendant  had  an  interest 
which,  without  fraud  on  his  part,  turned  out 
to  be  a  term  instead  of  a  freehold.  The 
proof  of  his  interest  in  the  term  was  a  sub- 
stantial and  legal  compliance  with  the  agree- 
ment, and '  therefore  the  verdict  is  ri^t — 
Flureau  v.  Thornhill  (5). 

Egerton^  contra. — The  single  stamp  was 
sufficient.  The  agreement  contains  only  one 
contract,  a  demise ;  the  option  of  purchase 
is  ancillary  to  it,  and  forms  part  of  the 
consideration  for  entering  into  the  lease. 
Wharton  v.  Walton  has  been  distinguished 
by  the  Court.  Corder  v.  Drakeford  only 
decides  that  the  stamp  must  be  referred  to 
the  principal  object  of  the  deed.  Doe  d. 
Phillipps  V.  Phillipps  (6)  and  Nicholls  v. 
Cross  (7)  are  direct  authorities  in  favour 
of  the  plaintiff.  (He  was  then  stopped  by 
the  Court.) 

CoLTMAN,  J. — The  stamp  on  the  docu- 
ment received  in  evidence  is  sufficient.  The 
agreement  is  on  the  one  side  for  a  lease  for 
two  years,  with  the  option  to  purchase 
during  the  term,  which  together  form  the 
consideration  ;  the  engagement  on  the  other 
side  is  to  pay  certain  rent.  Thus  the  con- 
nexion of  the  several  parts  is  complete,  and 
the  object  of  the  agreement  indivisible.  On 
the  second  point,  I  took  an  erroneous  view 
of  the  effect  of  the  agreement  at  the  trial. 
It  struck  me  then,  tibat  by  its  terms  the 
defendant  was  not  bound  to  make  out  the 
title  which  he  thought  he  had  at  the  time 
the  agreement  was  made,  but  only  such  a 
title  as  he  actually  had  in  the  premises. 
An  agreement  to  purchase  means,  in  the 
first  instance,  to  purchase  in  fee,  and  the 
subsequent  words  are  introduced*  into  the 
agreement  for  the  benefit  of  the  vendor,  in 
order  that  he  may  not  be  called  upon  to 
convey  an  estate  in  fee.  The  stipulation 
made  by  the  defendant  is,  that  he  shall  be 
required  to  convey  (not  an  estate  in  fee, 
but)  a  particular  estate  for  life,  and  this  he 


(5)  2  W.  Blsek.  1078. 

(6)  11  Ad.  &  £1.796. 

(7)  14  Mee.  &  Wels.  42 ;  a.  o.  14  Law  J.  Rep. 
(m.8.)  Ezoh.  244. 


has  failed  to  perform.     The  rule  for  a  new 
trial  must  be  made  absolute. 

Maule,  J. — I  am  of  the  same  opinion. 
The  agreement  is  to  take  certain  premises 
for  two  years,  at  a  rent  of  50/.  a  year.  The 
consideration  for  that  rent  is,  that  the  plain- 
tiff shall  have  the  premises,  and  the  option 
of  purchasing  them  during  the  term.  It  is 
contended,  that  the  agreement  does  not 
import  that  the  defendant  has  an  interest 
in  the  premises  for  two  lives,  because  the 
earlier  words  are,  "  the  said  George  Wor- 
thington  shaK  have  the  right  of  purchasing 
the  said  premises  at  any  time  during  the 
said  term  for  6001.,"  which  mean  purchas- 
ing such  estate  as  he  can  get;  but  that 
cannot  be,  otherwise  the  plaintiff  would 
pay  rent  on  the  chance  of  getting  no  estate 
at  all.  The  agreement  then  says,  "  it  being 
understood  that  the  said  Thomas  Warring- 
ton is  possessed  of  the  same  premises  for 
his  own  life  and  the  life  of  Mrs.  Main- 
waring,  and  of  the  survivor  of  them;"  and 
I  think  the  latter  words  have  the  effect  of 
cutting  down  the  estate  to  be  purchased 
under  the  agreement  to  an  estate  for  two 
lives,  which,  without  those  words,  would 
mean  that  Worthington  should  purchase 
an  estate  in  fee.  They  are  not  mere  idle 
words,  but  important,  and  most  important 
for  the  interests  of  the  defendant:  they 
mean  that  he  has  the  estate  for  two  lives, 
and  for  two  lives  only.  That  is  put  in  issue 
by  the  plea  of  non  assumpsit,  which  having 
been  found  for  the  defendant,  there  must  be 
a  new  trial. 

Cresswell,  J.  and  Williams,  J.  con- 
curred. 

Ri^e  ahsoluU* 


1848 
Jan 


148.     \ 
.  18.  J 


PINKUS  O.  STUaCH  AND  OTHERS. 


Practice — Judgment  as  in  case  of  a  Not' 
suit — Death  of  Co-defendant — Suggestion  on 
the  Record. 

In  an  action  against  four  defendants^  two 
died  before  issue  joined^  and  issue  was  joined 
against  the  two  survivors.  The  ptainttf 
neglected  to  make  up  the  record  and  proceed 
to  trial;  and  on  application  hy  the  surriting 
defendants, — Held,  that  surviving  defen- 
dants against  whom  issue  has  been  joined 
cannot  obtain  a  rule  for  judgment  as  in  case 
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tfa  MNMud,  wkkn  the  deaths  of  their  co- 
defendantt  against  whom  issue  has  not  been 
joined  ajtpear  by  suggestion  on  the  reeord. 

Sembie — ^t  in  such  a  case^  the  plaintiff 
fail  to  make  up  the  record  and  enter  a  sug^ 
Ration  of  the  death,  the  course  for  a  defen* 
km  to  pursue  is  to  call  upon  the  plaintiff  to 
do  10,  and  if  he  fail^  to  apply  for  leave  for 
the  defendant  to  do  it;  and  then  (the  sug^ 
gutions  having  been  entered)  to  move  for 
judgment  as  in  case  of  a  nonsuit. 

Thia  acUon  was  commenced  in  1839, 
against  four  defendants,  Starch,  Hoskine, 
WoUaston  and  Shaw.  In  1843  Shaw  died, 
after  haying  pleaded,  but  before  issue  joined 
aa  against  him ;  Wollaaton  died  in  1845, 
without  having  pleaded.  On  the  22nd  of 
July  1840,  issue  was  joined  as  against  the 
de^danta  Sturch  and  Hoskins. 

Crompton  stated  the  above  facts  from 
affidavits,  and  moved,  on  behalf  of  Sturch 
and  Hoskins,  for  a  rule  for  judgment  as 
in  case  of  a  nonsuit.— -This  rule  cannot 
Qsuallj  be  applied  for,  unless  the  record 
has  been  completely  made  up.  The  record 
in  this  case  has  been  complete  as  against 
the  surviving  defendants  since  1840;  it 
cannot,  however,  be  perfectly  completed 
without  entering  suggestions  upon  it  of  the 
deaths  of  the  odber  defendants,  but  the  duty 
of  entering  those  suggestions  devolves  upon 
the  party  who  is  to  take  the  next  step,  and 
is  the  doty  of  the  plaintifil 

[WiLDK,  C.J.  —  How  could  you  enter 
up  your  judgment  now?     The  action  is 
commenced  against  four;   issue  is  joined 
against  two  only,  and  there  is  no  explana- 
tory  suggestion  on  the  record.  If  judgment 
were  now  entered  it  would  not  appear  that 
the  plaintiff  had  ever  been  in  a  position  to 
try,  and  the  statute  only  gives  a  defendant 
the  right  to  judgment  as  in  case  of  a  nonsuit 
titer  iune  joined,  "  if  the  plaintiff  shall  neg* 
]ect  to  bring  such  issue  on  to  be  tried  accord- 
ing to  the  oouse  and  practice  of  the  Court. "] 
The  plaintiff  is  bound  to  make  up  the 
roll,  and  therefore  should  have  entered  the 
soggestioBS ;  he  has  £Euled  to  do  this,  and 
it,  therefore,  in  default ;  he  has  not  pro* 
ceeded  according  to  the  course  and  prac- 
tice of  the  Court  to  try  the  existing  issues ; 
and,  therefore,  the  defendants  are  entitled 
to  the  benefit  of  Ae  statute. 
New  series,  XVII.— C.P. 


[Mauls,  J.— *After  issue  joined  the  pro«> 
ceedings  are  entered  on  record,  and  then 
follows  the  venire  facias  jurtUoreSf  which 
is  the  act  of  the  Court.  But  this  record  is 
not  in  a  state  to  receive  the  venire,  because 
issue  is  not  joined  against  all  the  defendants, 
and  there  is  nothing  to  explain  this  defect ; 
the  Court  should  be  informed  of  the  death 
of  the  parties,  which  must  appear  by  sug- 
gestion on  the  roll,  and  then  the  venire 
issues  in  due  course.] 

[WiBDE,  C.J.-— The  presumption  is,  that 
the  parties  are  alive.  How  does  the  plain- 
tiff know  they  are  dead  ?  Would  it  not  be 
the  better  course  to  call  upon  the  plaintiff 
to  bring  in  the  roll  and  have  the  suggestions 
entered ;  or  if  he  refuse,  to  ask  for  leave 
for  the  defendant  to  do  it?  The  present 
motion  could  then  be  made,  as  the  record 
would  be  completed.] 

[Williams,  J.— The  8  &  9  Will.  3.  c.  1 1. 
does  not  say  who  is  to  enter  the  suggestion. 
If  the  plaintiff  has  not  done  all  that  he  ought 
to  do,  in  order  to  go  to  trial,  he  is  in  default 
without  the  statute  14  Geo.  2.  c.  17.] 

It  is  difficult  to  say  how  the  defendants 
can  call  upon  the  plaintiff  to  bring  in  the 
roll,  or  how  they  can  obtain  a  record  to 
enter  the  suggestions  upon.  Since  the  New 
>  Rules  there  is  no  roll,  and  the  defendants 
are  not  entitled  to  draw  up  the  Nisi  Prius 
record,  which  now  constitutes  the  first  formal 
entry  of  the  proceedings. 

Wilde,  C.  J.-— There  is  always  a  roll  or 
materiab  somewhere  for  making  one.  The 
deaths  of  these  parties  must  come  properly 
before  the  Court,  on  record,  before  the  de^ 
fendants  can  obtain  what  thev  ask  for.  If 
they  are  not  in  a  position  to  shew  that  the 
necessary  suggestions  can  be  entered,  they 
are  not  in  a  position  to  ask  the  Court  to 
grant  this  application. 

Rule  refused. 


1848 
Jan 


48.     \ 
.29.  J 


LINDUS  V,  BRADWELL. 


Bill  of  Exchange — Acceptance  by  Wife 
of  Drawee  in  her  own  name. 

A  bill  of  exchange  was  drawn  upon  the 
plaintiff,  and  accepted  by  his  wtfe  in  her 
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name,  she  having  authority  to  accept  for 
him  i-^Held,  that  the  plaintiff  was  liable 
on  the  bill  as  acceptor. 

If  a  principal  authorizes  an  agent  to  accept 
a  bill,  such  principal  is  liable  as  acceptor^ 
though  wrongUf  described  by  his  agent  in  the 
acceptance. 

Assumpsit.  The  first  count  of  the  decla- 
ration stated  that  on  &c.,  one  W.  L.  made 
his  bil]  of  exchange,  and  directed  the  same 
to  the  defendant,  and  thereby  required  the 
defendant  to  pay  to  the  order  of  the  said 
W.  L.  30/.,  two  months  after  the  date 
thereof;  that  the  defendant  afterwards  ac* 
cepted  the  said  bill,  and  that  W.  L.  then 
indorsed  the  same  to  the  plaintiff,  &c. 
Second  count,  that  the  defendant,  on  &c., 
was  indebted  to  the  plaintiff  in  30/.  on  an 
account  stated. 

Pleas — First,  as  to  the  first  count,  that 
the  defendant  did  not  accept  the  said  bill ; 
second,  as  to  the  last  count,  non  assumpsit. 
On  which  pleas  issues  were  joined. 

At  the  trial,  before  Maule,  J.,  at  the  first 
sittings  for  Middlesex  in  Easter  term,  1847, 
the  bill  of  exchange  mentioned  in  the  first 
count  was  produced  and  read,  when  it 
appeared  that  it  was  directed  to  William 
BradweU,  accepted  by  M.  Brad  well ;  and* 
that  the  acceptance  was  written  by  Mary 
Brad  well,  the  defendant's  wife.  It  was 
proved  that  the  defendant's  name  was  Wil- 
liam David  Bradwell;  that  he  was  called 
upon  when  the  bill  became  due,  and  that 
he  then  said,  **I  suppose  you  call  about 
that  bill ;  I  know  all  about  it ;  it  is  a  milli- 
ner's bill.  Mrs.  Reece,  my  wife's  milliner." 
The  bill  was  then  shewn  him ;  he  looked  at 
it,  and  said,  "it  is  my  wife's  acceptance, 
but  it  is  all  the  same  thing ;  I  have  authorized 
her  for  this  particular, — Mrs.  Reece's  for 
millinery."  He  also  said,  "  There  are  seve- 
ral other  bills  besides  this ;  I  shall  pay  all 
of  them  in  a  week  or  ten  days."  It  was 
submitted  at  the  close  of  the  plaintiff's 
case,  by  Talfourd,  Serj.  for  the  defendant, 
that  there  was  no  case  to  go  to  the  jury, 
but  the  learned  Judge  directed  a  verdict 
for  the  plaintiff  for  321,  7s,  (the  amount  of 
the  bill,  with  interest  thereon),  reserving 
leave  to  the  defendant  to  move  to  enter 
a  nonsuit  or  a  verdict  for  him  on  both  or 
either  of  the  issues. 


A  rule  had  been  obtained  accordingly, 
and  also  to  shew  cause  why  the  damages 
should  not  be  reduced  to  30/.  in  the  event 
of  the  Court  deciding  that  the  plaintiff  could 
recover  only  on  the  second  count. 

Symons  shewed  cause. — It  is  contended, 
on  the  other  side,  that  the  facts  proved  at 
the  trial  negatived  that  the  defendant's 
wife  had  any  authority  to  accept  this  bill, 
and  therefore  that  the  plaintiff  must  fail  on 
the  first  issue ;  and,  next,  that  as  the  con- 
versation related  to  a  void  bill,  there  was 
no  evidence  on  the  second  issue.  It  is, 
however,  submitted  that  the  circumstances 
are  explicit  to  shew  authority  in  the  wife 
to  accept  this  bill  for  her  husband,  and  that 
more  satisfactory  evidence  could  scarcely 
have  been  produced  on  that  head.  It  is 
then  much  relied  upon,  as  a  fact  in  favour 
of  the  defendant,  that  his  name  does  not 
appear  as  acceptor  on  the  face  of  the  in- 
strument, and  that,  therefore,  he  is  not 
liable  to  pay.  Cotes  v.  Davis  (1)  is  a  case 
very  similar  to  the  present,  and  so  is 
Prestwick  v.  Marshall  (2) ;  they  decide 
that  an  indorsee  who  derives  his  title 
through  a  married  woman,  can  recover 
against  an  acceptor,  if  the  bill  be  indorsed 
by  her  and  in  her  name  with  the  consent 
of  her  husband.  In  Davis  v.  Clark  (3), 
which  will  be  relied  upon  on  the  other  side, 
the  acceptor  was  a  stranger,  and  not  named 
as  drawee,  and  the  instrument  there  de- 
clared upon  was  not  a  bill  of  exchange  at 
all,  and  that  decision  does  not  apply. 

Talfourd,  Serj,,  Byles,  Serj,,  and  Swann^ 
in  support  of  the  rule. — M.  Bradwell  means 
the  defendant's  wife ;  there  is  a  distinction 
between  bills  of  exchange  and  other  written 
agreements;  no  person  whose  name  does 
not  appear  on  a  bill  as  acceptor  can  be 
charged  as  such.  Unnamed  principals  are 
in  no  case  bound. 

[Cresswsll,  J. — Suppose  a  drawee  writes 
his  acceptance  in  anoUier  name,  is  be  not 
bound  ?] 

It  is  submitted  that  he  is  noU  The 
cases  of  Cotes  v.  Davis  and  Prestwick  v. 

(1)  I  Campb.  485. 

(2)  7  Bing.  565. 

(.3)  6  Q.B.  Rep.  16  (  a.  c.  13  Law  J.  Rep.  (n.».^ 
Q.B.  805. 
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MarshaU  are  cases  of  indorsement  merely. 
Id  Davis  v.  Clark,  Coleridge,  J.  says, 
'*  The  safe  course  is  to  adhere  to  the  mer- 
cantile rule,  that  an  acceptance  can  be  made 
ooly  by  the  party  addressed  or  for  his 
honour.  Here  the  last  is  not  pretended, 
and  the  first  cannot  be  presumed."  Those 
remarks  are  strictly  applicable  to  this  case ; 
PoMl  y.  Walter  (4)  is  to  the  same  effect. 
There  are  three  authorities  which  substan- 
tiate the  proposition  now  contended  for, 
namely,  that  a  person  whose  name  is  not 
on  the  bill  is  not  liable.  In  Pentry  v.  Sian^ 
ton{5\  cited  in  Story  on  Agency ^  p.  125, 
note  3,  it  was  held  that  a  person  who 
drew  a  bill  for  goods  bought  on  account  of 
his  principal,  and  signed  it  A.  B.  agent,  was 
personally  bound,  and  that  the  principal 
was  not  In  Leadbitter  v.  Farrow  (6), 
llolroyd,  J.  says,  "  I  apprehend  that  no 
action  would  lie  on  the  bill,  except  against 
dioae  who  are  parties  to  it.''  There  the 
pliintifi"  knew  that  the  defendant  was  agent 
for  the  Durham  Bank,  and  that  he  drew  the 
hill  as  agent,  but  as  he  signed  it  in  his  own 
osme,  he  was  held  liable.  Bult  v.  il/or- 
^^  (7)  is  also  in  favour  of  the  defendant ; 
R.  Parker,  a  member  of  a  company,  was 
there  found  not  to  have  in  fact  accepted, 
and,  therefore,  was  held  not  liable. 

[Maule,  J. — The  point  did  not  neces- 
sarily arise  in  that  case.  The  bill  was 
drawn  upon  the  directors,  not  upon  the 
company,  and  Parker  was  not  a  director.] 

There  is  no  authority  to  shew  that  a  per- 
son whose  name  is  not  on  a  bill  or  note  is 
liahle.  Snppose  J.  to  be  the  plaintiff  in  an 
action  against  A.  B.  the  maker  of  a  pro- 
missory note;  could  A.  B.  shew  that  he 
made  the  note  as  agent  for  John  Smith  ? 
Clearly  he  could  not :  such  an  inquiry  would 
be  collateral,  and,  if  once  admitted,  inter- 
minable in  actions  of  this  kind.  If  there 
vas  any  evidence  of  any  authority  to  the 
vife,  it  was  to  accept  a  bill  drawn  by  Mrs. 
Hcece,  and  not  a  bill  drawn  by  W.  L. 
l^astly,  there  is  no  evidence  to  go  to  the 
jvy  on  the  second  issue.  The  admission 
tt  of  a  liability  to  Mrs.  Reece  on  a  bill, 

(4)  3  B.  &  Ad.  114;  8.0. 1  Uw  J.  Rep.  (k.8.) 
K.B.92. 

(5)  10  Wend.  R,  271. 

(6)  5  Man.  &  Selw.  345. 

(7)  12  Ad.  &  £1.  745;  8.  c.  10  Uw  J.  Rep. 
(«.!.)  aB.  62. 


and  therefore  the  defendant  is  not  liable  to 
the  plaintiff  for  money  due  on  an  account 
then  stated  between  them.  The  conversation 
related  to  the  bill,  and  £flb  bill  alone  ;  the 
bill  was  produced,  and  the  defendant  said, 
"  ril  pay  the  bill ;"  that  is  no  evidence  on 
an  account  stated. 

Maule,  J. — There  was  considerable  dis- 
cussion when  this  cause  was  tried,  as  to  the 
defendant's  being  bound  by  his  wife's  sig- 
nature ;  I  then  expressed  no  opinion  upon 
the  matter,  but  reserved  leave  to  the  defen- 
dant to  move  the  Court  upon  the  point     I 
think  that,  in  this  case,  the  defendant   is 
bound.  In  the  conversation  that  was  proved 
to  have  passed  between  him  and  one  of  the 
witnesses,  the  bill  on  which  he  is  now  sued 
was  produced ;  he  looked  particularly  at  the 
acceptance  on  it,  and  then  considered  it  was 
a  bill  of  exchange  he  was  liable  to  pay,  for 
after  looking  at  it,  he  said,  "It's  my  wife's 
acceptance ;  it  makes  no  difference.     I  gave 
her  authority  for  that  particular."     Then  if 
the  defendant  admito  his  liability  on  the  bill, 
he  also  admits  those  facts  from  the  exist- 
ence of  which  his  liability  arises.   If  a  hus- 
band authorizes  his  wife  to  accept  bills  for 
him,  in  her  name,  upon  principle  such  hus- 
band is  liable  to  pay  the  bills  accepted,  and 
Cotes  V.  Davis  is  an  authority  to  support 
that  principle.     The  acceptance  on  a  bill 
such  as  this  need  not  be  in  any  particular 
form  ;  it  must  be  in  writing,  and  that  is  all 
the  Stat.   1  &  2  Geo.  4.  c.  78.  requires. 
Then  if  a  husband  gives  his  wife  authority  to 
accept  a  bill  in  her  name  for  him,  he  means 
she  may  accept  such  a  bill  as  this,  or  he 
means  nothing  at  all.     It  is  said  that  no 
person  can  be  liable,  unless  bis  name  be 
upon  the  bill ;  but  suppose  a  party,  whose 
name  is  on  the  bill  as  drawee,  writes  the 
acceptance  on  it  with  his  own  handwriting, 
in  another  and  a  totally  different  name,  is 
he  not  liable  ?  Suppose  the  defendant  here, 
whose  proper  initials  are  W.  D.  B,  had  so 
accepted  this  bill,  which  is  directed  to  him  as 
W.  B,  would  he  not  then  have  been  liable  ? 
Suppose  he  had  accepted  it  with  his  own 
hand,  as  M.  B,  how  would  it  be  then  ?     In 
neither  of  those  cases  would  the  party  be 
liable  to  pay,  if  the  argument  for  the  de- 
fendant is  to  be   supported.     The  fact  is, 
that  in  the  cases  supposed,  the  name  of  the 
party  sought  to  be  charged  would  appear 
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on  the  face  of  the  bill,  and  when  it  is  urged 
that  nobody  but  William  Bradwell  can  accept 
this  bill,  I  think  so  too.  He  has  accepted  it 
nnder  the  name  oflif ary  Bradwell,  the  au- 
thority so  to  accept  for  him  amounting  to 
the  same  thing.  The  acceptance  being  in 
writing,  the  statute  is  satisfied  ;  and  I  know 
of  no  principle  which  says  such  an  authority 
is  void. 

Cresswell,  J.«— Co<e«  v.  Datis  goes  very 
nearly  the  whole  length  of  the  case  we  are 
now  deciding.  There  the  indorsement  by 
a  married  woman  passed  the  property  in  a 
note,  for  which  the  husband's  indorsement 
is  necessary,— as  appears  from  Barlow  v. 
Bishop  {S);  and  in  Cotes  v.  Davis,  Lord 
EUenborough  directed  the  jury  that  the 
husband's  authority  to  his  wife  to  indorse, 
and  in  the  name  by  which  she  was  known, 
might  be  fairly  presumed.  That  doctrine 
is  subsequently  recognized  in  Presiwick  v. 
Marshall^  and  Prince  ▼.  BruneUi{9),  The 
jury  have  here  found  that  the  wife  had  au- 
thority to  accept  this  bill.  The  defendant 
saw  the  bill,  and  expressed  no  dissatisfac- 
tion at  the  name  by  which  he  was  therein 
described ;  he  has  therefore  described  him- 
self by  that  name  in  the  acceptance  on  this 
bill,  and  that  acceptance  is  in  writing,  which 
is  sufficient;  this  is  not  unlike  the  cases 
where  partners  in  trade  draw  a  bill,  under 
the  name  of  James  &  Co.,  when  perhaps 
there  is  no  person  of  the  name  of  James  in 
the  firm.  The  defendant  has  consented  to 
this  acceptance  as  his  acceptance,  and  he  is, 
therefore,  liable  upon  it. 

Williams,  J. — If  there  were  any  evi- 
dence, at  the  trial,  to  go  to  the  jury  to 
disprove  the  first  plea  this  rule  cannot 
be  made  absolute.  It  certainly  would  have 
been  more  in  the  usual  course  of  busi- 
ness if  the  wife  had  written  the  husband's 
name  as  acceptor  instead  of  her  own  ;  but 
he  gave  her  authority  to  accept,  and  after- 
wards recognized  the  acceptance  in  the  form 
she  used ;  he  is  therefore  liable  to  pay  the 
amount. 

Rule  discharged, 

(8)  1  East,  432. 

(9)  1  Bing.  N.C.  436  ;  8.  c,  4  Law  J.  Rep.  (n.s.) 
C.P.  90. 
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CARD  9.  CASE. 


Action  on  the  Case — Mischievous  Ani- 
mals— Scienter,  in  issue  under  Noi  Guilty. 

The  declaration  stated  thai  the  defendant 
wrongfully  and  injuriously  kept  a  feroeiout 
dog  J  well' knowing  him  to  beferoeioms;  that 
the  defendant  kept  his  said  dog  so  negligently 
that  he  bit  and  worried  divers  sheep  of  the 
plaintiff :— Held,  that  the  plea  of  not  gwilig 
put  in  issue  the  scienter,  which  is  a  nuiterial 
averment  in  the  declaration. 

Case.     The  declaration  stated  that  the 
defendant,  theretofore,  to  wit,  on  the  18th  of 
November  1846,  and  from  thence  until  and 
at  the  time  of  the  injury  being  sustained 
by  the  plaintiff  as  thereinafter  mentioned, 
wrongfully,  wilfully,   and  injuriously  did 
keep  a  certain  dog  of  a  ferocious  and  mis- 
chievous disposition,  and  dangerous  to  go 
at  large,  he,  the  defendant  during  all  that 
time  well  knowing  that  the  said  dog  was 
and  during  the  whole  of  the  said  time  con- 
tinued to  be  of  a  ferocious  and  mischievous 
disposition  as  aforesaid,  and  that  be  was 
dangerous  to  be  suffered  to  go  at  large,  and 
during  the  whole  of  the  said  time  it  was  and 
continued  to  be  the  duty  of  the  defendant 
to  use  due  and  reasonable  care  and  pre- 
cautions in  and  about  the  safe  keeping  and 
management  of  the  said  dog.     Yet  the  de- 
fendant, well  knowing  the  premises,  but  not 
regarding  the  duty  of  him,  the  defendant,  in 
that  behalf  as  aforesaid,  afterwards,  to  wit^ 
on  the  19th  of  November  1846,  and  whilst 
the  defendant  so  kept  and  continued  to  keep 
the  said  dog  so  being  and  continuing  to  be 
of  such  disposition  as  aforesaid,  did  not  and 
would  not  use  such  due  and  reasonable  care 
and  precautions  in  and  about  the  keeping 
and  management  of  the  said  dog,  but  on  the 
contrary  thereof  so  negligently  did  keep  the 
said  dog,  that  he  wrongfully,  injuriously 
and  negligently  suffered  the  said  dog  to  go 
at  large,  and  thereupon  and  by  reason  of 
the  premises,  and  of  the  wrongful,  injnrious 
and  negligent  conduct  of  the  defendant  in 
so  negligently  keeping  and  using  the  said 
dog  as  aforesaid,  and  whilst  the  defendant 
so  kept  and  continued  to  keep  the  said  dog 
as  aforesaid,  and  whilst  the  said  dog  was 
and  continued  to  be  of  such  disposition  as 
aforesaid,  to  wit,  on  the  said  19th  of  Neveoi- 
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ber  1846,  the  said  dog  did  hunt,  chase,  drive, 
bite,  and  worry  divers,  to  wit,  fifty  sheep 
and  fifty  lambs  of  the  plaintiff  of  great 
value,  te  wit,  of  ihe  value  of  2/.  each,  by 
means  whereof  divers,  to  wit,  twenty  of  the 
said  sheep  and  twenty  of  the  said  lambs 
of  the  pkintiff  of  great  value,  to  wit,  of 
the  value  of  20^  then  and  before  the  com* 
meacement  of  this  suit  died  and  became  of 
no  value  to  the  plaintiff,  and  the  residue  of 
the  same  sheep  and  lambs  being  also  of  great 
value,  to  wit,  of  the  value  of  2^  each,  were 
and  eadi  of  them  was  otherwise  greatly  ter- 
rified, damaged  and  injured,  and  rendered  of 
Utile  use  or  value  to  the  plaintiff,  to  the 
damage  of  the  plaintiff  of  60/.,  &c. 

The  defendant  pleaded  not  guilty. 

The  iacta  stated  in  the  declaration  were 
proved  at  the  trial,  before  Williams,  J.,  at 
tbe  Spring  Assises,  1847,  for  the  county  of 
Somenet,  but  the  plaintiff  failed  to  shew 
that  the  defendant's  dog  was  vicious  to 
the  defendant's  knowledge,  whereupon  the 
learned  Judge  nonsuited  the  plaintiff,  re- 
serring  leave  to  move  to  have  a  verdict 
entered  for  him  for  9L  15«.  (which  was  ad-> 
milted  to  be  the  proper  amount  of  damages), 
if  the  Ck)ttrt  should  be  of  opinion  that  the 
KieiUer  was  not  put  in  issue  by  the  plea  of 
not  guilty.  A  rule  had  been  obtained  ac- 
cordingly, and  now 

Pashley  shewed  cause.*— The  nonsuit  was 
right,  the  plea  of  not  guilty  puts  in  issue 
the  scienter  alleged  by  the  plaintiff  in  his 
declaration,  and  it  was  necessary  for  him  to 
prove  that  the  dog  was  ferocious  to  the 
knowledge  of  the  defendant,  which  he  omitted 
to  do— A/ay  V,  Burdett  (1),  Jackson  v- 
Smithson  (2),  Thomas  v.  Morgan  (8). 

The  Court  then  called  upon— 

Crowder  and  Phinn,  contra. — The  gen* 
eral  issue  does  not  put  in  issue  the  fkcts 
^eged  by  way  of  inducement.  Those  facts 
ve,  that  the  defendant  kept  a  ferocious  dog 
knowing  him  to  be  ferocious.  The  pleading 
nile  of  Hil.  term,  4  WUl.  4.  r.  4,  says,  "  In 
actions  on  the  case  the  plea  of  not  guilty  shall 
operate  as  a  denial  only  of  the  breach  of  duty 
or  wrongful  act  alleged  to  have  been  com- 
nutted  by  tbe  defendant,  and  not  of  the  facts 

(1)  16  Uw  J.  Rep.  (N.9.)  Q.B.  64. 

(2)  IS  Mee.  &  Wels.  663  j  a.  c.  15  Law  J.  Rep. 
(s.8.)Exch.311. 

(3)  2  Cr.  M.  &  R.  496;  8.c.  5  Uw  J^Rep. 
(ir.8.)  Exeb.  64. 


Stated  in  the  inducement,*'  &c.  The  wrong-* 
ful  act  here  complained  of  is,  that  the  dog 
bit  the  phiintiff's  sheep.  Declarations  in 
actions  of  this  nature  are  not  usually  framed 
as  this  is.  It  is  alleged  that  upon  the  facts 
stated  by  way  of  inducement,  it  was  the 
duty  of  the  defendant  to  use  due  care 
and  precaution  in  and  about  the  safe  keep- 
ing of  the  said  dog. 

[Maulb,  J.— -The  allegation  of  the  duty 
is  immaterial,  it  is  a  mere  inference  of  law. 
The  foundation  of  the  action  is,  you  kept  a 
dog  knowing  him  to  be  ferocious.] 

The  New  Rules  lay  down  a  principle, 
and  it  depends  upon  the  form  of  the  decla- 
ration what  are  the  precise  fiiots  put  in  issue 
by  not  guilty.  It  never  puts  in  issne  tbe 
inducement,  but  the  wrongful  act  only. 
"  The  inducement"  in  a  declaration  is  that 
part  which  precedes  the  charge,  which 
contains  a  statement  of  facts,  out  of  which 
the  charge  arises,  or  which  are  necessary  or 
useful  to  make  the  charge  intelligible,  as 
said  by  Tindal,  C.J.  in  Taverner  v.  Little 
(4).  It  is  not  a  wrongful  act  to  keep  a 
ferocious  dog,  knowing  him  to  be  ferocious ; 
but  it  is  wrongful  to  keep  a  ferocious  dog 
negligently,  so  that  he  bites  sheep;  and 
those  are  the  two  facts  traversed  by  the 
plea  of  not  guilty. 

[Maule,  J. — I  cannot  say  it  is  not  un-^ 
lawful  to  keep  a  ferocious  dog  knowingly.] 

There  can  be  no  right  of  action  unless 
damage  results,  which  shews  that  the  damage 
occasioned  by  the  biting  is  the  real  offence, 
and  the  only  cause  of  complaint ;  the  gist  of 
the  action  is — the  defendant  kept  the  dog 
so  negligently  that  he  bit,  &c. 

[Maule,  J. — Then  there  are  a  host  of 
cases  against  you^^May  v.  Burdett  and 
Jackson  v.  Smithson."] 

The  decision  in  Maif  v.  Burdett  turned 
upon  the  pleadings.  The  objection  was 
taken  afler  verdict,  and  though  the  aver- 
ment of  negligent  keeping  was  omitted  from 
the  declaration  in  that  case  and  held  of  no 
consequence,  still  it  must  be  remembered 
that  after  verdict  everything  is  intended  in 
favour  of  a  declaration.  In  Jackson  v. 
Smithson  the  Court  gave  no  reasons  for 
their  judgment,  and  the  objection  there 
also  was  after  verdict.     In  an  action  for 


(4)  5  Bing.  N.C.  678 ;  s.  e.  9  Law  J.  Rep,  (n.s.) 
C.P.  59. 
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debauching  the  plaintiff's  daughter  there 
is  no  right  of  action  unless  there  be  a 
loss  of  service;  yet  it  was  held  in  Tor- 
rence  v.  Gibbina  (5)  that  the  service  was 
not  denied  by  the  plea  of  not  guilty;  and 
in  Dunford  v.  TraitUs  (6)  it  was  held  that 
the  plea  of  not  guilty  only  put  in  issue  the 
negligence  of  the  defendant's  mariners  in 
navigating  his  ship.  Wright  v.  Lainson  (7), 
Hart  V.  Crowley  (8),  Mummery  v.  Paul 
(9),  and  Tavemer  v.  Little  were  also  re- 
ferred to. 

[Williams,  J.-»Suppose  a  declaration 
allege  that  the  defendant  was  in  charge  of  a 
cart,  and  that  he,  by  negligent  driving,  run 
over  a  man  and  broke  his  leg,  what  does 
not  guilty  put  in  issue  ?] 

That  is  the  case  of  Tavemer  v.  Little : 
it  puts  in  issue  the  negligent  driving  and 
the  running  over.  So  here,  it  puts  in  issue 
the  negligent  keeping  and  the  biting. 

[Williams,  J. — No;  the  ownership  of 
the  cart  is  an  innocent  act  distinct  from  the 
negligence.  In  this  case  if  you  satisfy  us  that 
it  is  an  innocent  act  to  keep  a  ferocious 
dog  knowingly,  then  Tavemer  v.  Little 
will  apply.  It  is  not  an  innocent  act  to 
keep  a  furious  animal — May  v.  Burdett, 
Jackson  v.  Smithson,^ 

[Maule,  J. — In  the  New  Rules  induce- 
ment seems  something  unconnected  with, 
and  which  is  not  in  itself  an  unlawful 
act.] 

Coltman,  J. — In  this  case  the  plea  of 
not  guilty  puts  in  issue  the  keeping  the 
ferocious  dog  knowing  it  to  be  ferocious. 
The  terms  of  the  New  Rules,  applicable  to 
actions  on  the  case,  are,  **  The  plea  of  not 
guilty  shall  operate  as  a  denial  of  the  breach 
of  duty  or  MTongful  act  alleged  to  have 
been  committed  by  the  defendant."  The 
question  then  is,  what  is  the  wrongful  act 
here  ?  Looking  at  the  words  of  the  decla- 
ration, it  might  be  said  that  keeping  the 
dog  negligently  was  the  act  complained  of; 
but  to  understand  the  declaration  to  mean 

(5)  5  Q.B.  Kep.  297  ;  b.  c.  13  Law  J.  Rep.  (if.8.) 
Q.B.  36. 

(6)  12  Mee.  &  Wels.  529;  a.  c.  13  Law  J.  Rep. 
{v.9.)  Esch.  124. 

(7)  2  Ibid.  739;  a.e.  6  Law  J.  Rep.(N.8.)  Eich. 

197. 

(8)  12  Ad.  &  £1.  378. 

(9)  1  Com.  B.  316  ;  a.  c.  14  La#  J.  R«p.  (N.a.) 
C.l\  9. 


that  would  be  to  restrict  the  operation  of  its 
allegations  to  the  narrowest  limit,  and  to 
overlook  the  sense  and  spirit  in  which  they 
are  intended  to  be  used.  It  was  necessary  to 
allege  that  the  defendant  knew  the  dog  was 
ferocious  in  order  to  make  the  act  wrongful ; 
it  is  a  material  averment,  and  therefore  put 
in  issue  by  not  guilty.  If  it  were  necessary 
to  prove  Uiat  the  dog  was  kept  negligently, 
then  that  would  be  put  in  issue  by  not 
guilty  also;  but  May  v.  Burdett  decides 
that  the  allegation  of  negligent  keeping  is 
wholly  immaterial.  I  think  the  case  of 
Wright  v.  Lainson  is  applicable,  and  in 
favour  of  the  defendant.  The  sheriff's  false 
return  was  in  that  case  the  act  complained 
of;  and  in  this  case  not  the  mode  of  keep- 
ing the  dog,  but  keeping  the  dog  knowing 
him  to  be  a  biter  is  the  act  complained  of. 

Maule,  J. — I  am  of  the  same  opinion. 
The  effect  of  not  guilty  in  actions  on  the 
case,  as  that  plea  is  restricted  by  the  New 
Rules,  is  to  deny  the  wrongful  act  or  omis- 
sion alleged  in  the  declaration.  There  may 
be  many  stated  in  the  same  declaration,  and 
then  not  guilty  would  put  them  all  in  issue. 
This  declaration  alleges  that  the  defendant 
knowingly  kept  a  dog  accustomed  to  bite, 
that  he  kept  him  negligently,  and  that  the 
dog  worried  the  plaintiff's  sheep.  The  two 
cases  of  May  v.  Burdett  and  Jackson  v. 
Smithson  decided  that  the  knowingly  keep- 
ing a  ferocious  animal,  and  damage  re- 
ceived from  it,  are  sufficient  to  maintain 
the  action  without  alleging  any  negligence 
at  all.  It  is  certainly  stated  in  this  de- 
claration, that  it  became  and  was  the  duty 
of  the  defendant  to  use  due  care  and  pre- 
caution in  keeping  the  dog ;  but  that  alle- 
gation does  not  make  out  that  it  was  a 
material  part  of  bis  duty  so  to  do,  they  are 
mere  idle  words,  and  inserted  as  an  infer- 
ence of  law.  We  decided  the  other  day,  in 
Brown  ▼.  Mallett  (10),  that  stating  in  a 
declaration  that  which  the  plaintiff  considers 
to  be  the  duty  of  the  defendant  resulting 
from  certain  antecedent  facts  is  not  the 
proper  subject  of  a  traverse,  and  is  not  a 
material  averment.  Suppose,  however,  that 
the  keeping  negligently  is  an  unlawful  act, 
and  a  material  averment,  which  is  the  most 
fevourable  supposition  for  the  plaintiff,  then 
the  keeping  knowingly  and  the   keeping 

(10)  See  po}^. 
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n^Iigently  are  both  in  issue.  That  argu- 
ment goes  to  shew  that  the  negligence  in 
keeping,  coupled  with  ferociousness  in  the 
disposition  of,  an  animal  might  be  a  cause 
of  action;  but  no  doubt  there  is  a  good 
cause  of  action  here,  because  it  is  a  wrongful 
act  to  keep  a  ferocious  dog  knowing  him 
to  be  80,  and  the  damages  are  the  same 
vhether  he  be  kept  negligently  or  not.  I 
think  it  was  necessary  to  prove  the  scien^ 
itT,  and  therefore  the  nonsuit  was  right. 

Williams,  J.  concurred. 

Cr£bsw£Ll,  J.  had  left  the  court. 

Rule  discharged. 


1848 
Feb 


48.     \ 
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DOE  d.   BATHER  t,   BRATNE 
AND  ANOTHER. 


Practice,  —  Trial  —  Right  to   begin   in 

Ejectment, 

h  gectment  the  lessor  of  the  plaintiff 
claimed  under  a  wiU  of  the  testator^  dated 
ike  23ri  of  September  1844.  The  defen- 
dant claimed  under  a  subsequent  will  of  the 
une  tesiatoTf  dated  the  SOth  of  December 
1844.  The  defendant  admitted  that  the 
vnU  of  the  23rrf  of  September  was  a  perfect 
viU  in  every  respect^  and  upon  that  admis- 
mn  claimed  the  right,  and  was  allowed  by 
the  Judge,  to  begin  at  the  trial : — Held,  that 
the  admission  of  the  defendant  was  not  an 
admission  of  the  whole  of  the  plaintiff's  case, 
and  therefore  the  right  to  begin  had  been 
improperly  conceded  to  the  defendant. 

If  it  appears  to  the  Court  that  the  party 
entitled  to  begin  at  the  trial  has  been  de- 
prived of  that  right,  and  that  his  cause  has 
been  thereby  substantially  prejudiced,  a  new 
trial  will  be  granted. 

This  was  an  action  of  ejectment,  tried  at 
the  Spring  Assizes  for  the  county  of  Salop, 
1S47,  before  Mr.  Serj.  Gaselee. 

Upon  the  cause  being  called  on  for  trial, 
the  defendants*  counsel  stated  that  the  lessor 
'^f  the  plaintiff  claimed  the  premises  men- 
tioned in  the  declaration  as  devisee  under 
a  will  properly  executed,  of  the  date  of  the 
23rd  of  September  1844;.  and  that  the 
defendants  claimed  as  devisees  under  a  sub- 
sequent will  executed  by  the  same  testator 
on  the  26th  of  December  1844.  The  testator 
'Wed  on  the  30th  of  December  1 844,  four 


days  after  the  execution  of  the  second  will. 
The  defendants'  counsel  admitted  that,  the 
plaintiff  was  entitled  to  a  verdict,  under 
the  will  of  the  2drd  of  September,  unless 
the  defendants  could  establish  a  subsequent 
valid  devise  to  them  of  the  property  by  the 
will  of  the  26th  of  December,  and  upon 
that  admission  he  claimed  the  right  to  begin. 
The  counsel  for  the  plaintiff  insisted  on  his 
right  to  lay  his  own  case  first  before  the 
jury ;  but  the  learned  Judge  ruled  that  the 
defendants  were  entitled  to  begin,  and  they 
obtained  a  verdict. 

Talfourd,  Serj.,  having  obtained  a  rule 
nisi  for  a  new  trial,  upon  the  ground  that 
the  lessor  of  the  plaintiff  had  been  im- 
properly refused  the  right  to  begin  at  the 
trial, — 

Sir  F,  Kelly  BXid  Gray  now  shewed  cause. 
^-The  Judge  was  right  in  his  ruling,  arid 
both  upon  principle  and  authority  the  de- 
fendants were  entitled  to  begin  at  the  trial. 
They  admit  a  perfect  case  on  the  part  of  the 
plaintiff,  that  the  will  of  September  was 
duly  made  and  executed,  and  the  estate 
devised  thereby ;  upon  those  admissions 
(if  no  evidence  were  offered)  a  verdict  must 
pass  in  the  plaintiff's  favour.  The  defen- 
dants then  say,  we  have  another  subsequent 
will  which  we  shall  establish ;  it  therefore  lies 
upon  them  to  begin  and  shew  their  case.  It 
is  a  settled  practice  at  Nisi  Prius,  that  if  no 
evidence  is  required  to  establish  the  case 
on  one  side,  the  other  side  is  entitled  to 
begin.  Thus,  it  has  been  the  law  for  more 
than  half  a  century,  that  in  an  action  of 
ejectment  by  the  heir-at-law  against  the 
devisee  under  a  will,  if  the  heirship  be 
admitted,  the.  defendant  begins — Goodtitle 
d.  Revett  v.  Braham  (1).  So  in  ejectment 
by  the  devisee  under  a  will  against  a  defen- 
dant, who  relies  upon  a  codicil  of  a  later 
date  than  the  will^  if  the  will  be  admitted 
the  defendant  begins — Doe  d.  Corbett  v. 
Corbett  (2)  decided  in  181 3,  and  never  since 
impeached.  This  is  a  third  case :  ejectment 
by  devisee  under  a  prior  wiH,  against  the 
defendants,  who  are  devisees  under  a  subse- 
quent will.  There  is  no  distinction  in  prin- 
ciple between  this  third  case  and  die  former ; 
and  therefore  if  the  first  will  (under  which 


(1)  4  Term  Rep.  497. 

(2)  3  Campb.  368. 
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the  pUdntiff  daunt)  be  ftdmittedy  the  defen- 
dant if  entitled  to  begin.  It  is  to  be  ob- 
terved,  that  the  dednon  in  GoodtiUe  d. 
ReveU  T.  Braham  goes  somewhat  further 
than  the  point  now  contended  for,  because 
there  the  plaintiff  first  proved  his  pedigree, 
the  defendant  then  called  witnesses,  whose 
evidence  was  answered  by  witnesses  on  the 
part  of  the  plaintiff,  and  still  the  defendant 
was  held  entitled  to  the  general  reply ;  but 
the  case  of  Doe  d.  CorbtU  v.  Corbett  is  in 
prindple  identically  the  same  as  that  now 
before  the  Court,  for  the  operation  of  a  codicil 
in  so  far  as  it  alters  a  former  will  is  the 
same  as  that  of  a  subsequent  will.  As  regards 
the  estate  which  is  the  subject  of  the  codicil 
or  the  subsequent  will,  either  of  them  is  a 
complete  revocation  of  the  prior  will.  In 
Doe  d.  Chamberlayne  v.  Lloyd  (3),  which 
was  a  case  between  tenant  and  landlord,  the 
landlord  admitted  the  lease  and  was  allowed 
to  begin.  In  Doe  d.  WolUuton  v.  Barnes 
(4)  Lord  Denman  mentions  a  case  tried  at 
Nottingham,  in  which  he  was  counsel  for 
the  defendant,  who  daimed  under  a  will ; 
the  plaintiff  claimed  under  a  prior  will, 
which  the  defendant  admitted,  and  was 
therefore  allowed  to  begin.  That  is  a  con- 
clusive authority  for  the  defendant.  The 
cases  of  Doe  d.  fVarren  v.  Bray  (5)  and 
Doe  d.  Tucker  v.  Tucker  (6)  wUl  be  relied 
upon  for  the  plaintiff,  but  in  neither  of  those 
cases  did  the  defendant  admit  the  complete 
title  of  the  plaintiff;  and  there  is  no  doubt 
that  the  defendant  before  he  can  daim  to 
begin  must  admit  everything  which  primd 
facie  would  entitle  the  plaintiff  to  recover. 
In  Doe  d.  fVturrem  v.  Bray,  the  defendant 
did  not  admit  that  the  plaintiff  was  heir-at- 
law,  which  he  claimed  to  be,  and  therefore 
the  admission  did  not  go  far  enough.  In 
Doe  d.  Tucker  ▼•  Tucker^  the  defendant 
did  not  admit  that  the  ancestor  died  sdsed ; 
he  relied  upon  a  previous  conveyance,  and 
proposed  only  to  make  a  conditional  admis- 
sion, which  did  not  establish  even  a  primd 
/octe  case. 

[CaBtswBtx,  J. — There  is  a  difference  in 
this  case  and  that  where  the  heir-at-law  is 
the  lessor  of  the  plaintiff;  in  the  latter  case 
the  defendant  admits  absolutdy  that  the 

(3)  Peike's  Erid.  5. 

(4)  1  Moo.  &  Rob.  386. 

(5)  Moo.  it  Mai.  166. 

(6)  Ibid.  536. 


lessor  of  the  plaintiff  is  heir,  and  diat  the 
devisor  died  seised.] 

[Mauls,  J.— *It  is  quite  different  in  pnn- 
ciple,  whether  you  admit  a  case  m  owi&ai, 
or  whether  you  confess  and  avoid.] 

There  is  nothing  in  the  case  of  the 
defendants  here  inconsistent  with  die  case 
admitted  on  the  part  of  the  plaintiff.  Take 
the  defendants'  admission  per  se,  and  there 
stop,  the  plaintiff  is  entitled  to  a  verdict 

[Maul£,  J. — That  will  not  do,  becaose 
you  say,  I  wiU  call  witnesses  to  contradict 
everything  I  admit;  you  do  not  admit  that 
the  lessor  of  the  plaintiff  continued  devisee, 
and  that  he  was  entitled  at  the  time  of  the 
death.] 

The  plaintiff  is  not  called  upon  to  shew 
that ;  he  is  not  bound  to  prove  a  negative, 
and  the  non-existence  of  a  subsequent  will 
is  no  part  of  his  case.  The  setting  up  of  a 
second  will  would  not  contradict  the  plain- 
tiff's title  here  any  more  than  a  will  contra- 
dicts the  title  of  the  heir-at-law.  The 
practice  so  long  establiahed  is  for  the  con- 
venience of  all  parties,  and  to  economise 
the  time  of  the  Court,  which  would  be 
fruitlessly  wasted  in  proving  a  case  which 
was  admitted.  There  are  many  cases  on 
polides  of  insurance  where  the  ri^t  to 
begin  has  been  keenly  contested,  but  they 
are  not  applicable  here.  In  such  cases  there 
are  frequently  many  special  pleas,  and  the 
right  depends  on  questions  of  nice  and 
refined  distinction ;  but  this  is  a  plain  case 
of  ejectment,  and  stands  upon  the  prindples 
applicable  to  actions  of  ejectment. 

[Maulk,  J.— Suppose  this  was  a  esse  of 
special  pleading,  how  would  the  issue  be 
then  ?  How  would  the  plaintiff  set  oot  his 
title,  and  what  would  the  defendant  admit?] 

In  the  case  of  a  codidl,  as  in  Doe  d. 
Corbett  V.  Corbett,  the  lessor  of  the  plaintiff 
would  allege  title  under  the  will,  wad  that 
the  testator  died  seised.  The  plea  would  set 
up  a  subsequent  codidl,  and  then  the  issue 
would  be  on  the  defendant.  That  ease  and 
the  present  are  quite  undistanguishahle. 
The  parties  in  ejectment  used  formeily  t» 
be  the  real  parties.  The  action  of  ejectflasnt, 
as  it  at  present  exists,  is  of  coropantiTely 
recent  creation.  The  pleadings  i»ed  to  be 
special,  and  the  titlea  of  the  eontendtag 
parties  appeared  on  the  record  (iM%*« 
Entries^  p.  206,  vol.  1.)  The  prooeediogi 
are  npw  regulated  by  rules  of  court. 
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compel  the  detodant  to  plead  *'  not  guilty/' 
and  under  that  plea  he  can  rely  upon 
matter  of  title  onlv.  If  it  can  be  shewn 
that  if  the  rales  of  special  pleading  were 
applied  to  this  case,  and  by  them  the  defen- 
dants could  so  plead  as  to  take  upon  them- 
seJTes  the  onus  of  proof,  they  are  entitled 
to  all  the  bene6t  of  that  now,  though  "  not 
guilty"  is  in  point  of  form,  the  only  plea  on 
the  record.  If  this  case  had  been  under 
the  ancient  form  of  pleadings,  the  plaintiff 
would  then  have  stated  in  the  declaration 
(precisely  what  he  states  now,  only  the 
parties  would  be  real  persons,)  "  that  the 
Jeasor  of  the  plaintiff  demised  to  him,  by 
rirtue  of  which  demise  he  entered,"  &c. 

[Maule,  J,— How  would  you  plead  to 
aToid  an  argumentative  denial  of  the  de- 
mise?] 

By  giving  colour;  the  plea  would  be, 
'*  that  the  testator  made  a  will,  devising  the 
estate  to  the  defendant,  and  that  the  lessor 
of  the  plaintiff,  claiming  under  colour  of  a 
preTions  will  of  the  testator,  entered  and 
demised  to  the  plaintiff,"  &c.  On  such  a 
plea  the  plaintiff  must  have  traversed  the 
devise  to  the  defendant,  and  the  onus  would 
dms  be  upon  the  defendant.  There  is  a 
precedent  of  that  kind  in  RanteWa  Entries^ 
p.  641,  dt.  '  Trespass,  Executors,'  6.  He 
also  cited  RasielTs  Eniriea,  tit.  <  Eject 
FiraMB.' 

[Madle,  J. — It  is  usual  in  pleading  to 
tty  that  the  testator  died  without  having 
r«Toked  his  will.  Why  should  not  the 
plaintiff  set  out  his  reed  title?] 

Because  the  action  of  gectment  is  founded 
OQ  a  mere  possession,  and  it  would  be  sur- 
plusage for  a  plaintiff  to  set  out  his  title. 
There  never  was  such  a  declaration  either 
now  (H*  formerly,  and  the  precedents  of 
declarations  in  ejectment  were  always  as 
they  now  are. 

[CassswBLL,  J. — By  pleading  as  you 
propose,  a  defendant  might  always  entitle 
himself  to  the  right  to  begin,  and  therefore 
it  may  be  that  the  application  of  the  doc- 
trine of  special  pleading  to  thtfse  cases  is  an 
incorrect  test.] 

There  is  nothing  in  the  nature  of  things 
vfaieh  decides  that  a  plaintiff  must  always 
begin  at  the  tM, ;  the  reason  why  he  does 
generally  begin  is,  because  he  is  to  prove 
^metfaang,  but  if  that  reason  does  not  exist, 
then  the  defendant  should  begin.     As  the 
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formal  nature  of  the  pleadings  in  ejectment 
does  not  disclose  the  merits  of  the  case  or 
the  question  really  in  dispute,  the  Judge 
should  ascertain  upon  which  party  the  proof 
substantially  lies,  and  as  a  matter  of  conve- 
nience, as  well  as  of  justice,  direct  that  party 
to  begin  at  the  trial.  But  further,  unless 
some  substantial  injury  has  been  sustained  in 
consequence  of  the  wrong  party  having  been 
allowed  to  b^in,  the  Court  will  not  grant 
a  new  trial — Edwards  v.  Matthews  (7). 
Geach  v.  Ingall  (8)  shews  that  if  a  wrong 
party  be  allowed  to  begin,  the  ruling  of  the 
Judge  cannot  be  reviewed  by  a  bill  of 
exceptions.  There  must  be  some  injustice, 
or  the  Court  will  not  interfere — Ashby  v. 
Bates  (9) ;  and  the  word ''  injustice"  does  not 
mean  the  denial  of  the  abstract  right  of  the 
plaintiff  to  begin,  but  injustice  in  the  result 
of  the  trial  in  consequence  of  the  mode 
pursued.  Rolfe,  B.  there  says,  that  ''it 
would  be  a  scandal  to  the  administration  of 
justice  if  the  question  of  the  right  to  begin 
at  Nisi  Prius  were  made  per  *e  a  ground 
for  granting  a  new  trial." 

Talfourd,  Serj.,  Whateley,  and  Whit- 
more^  in  support  of  the  rule. — A  new  trial 
has  never  been  refused  when  the  proper 
party  to  begin  has  been  deprived  of  his 
right.  In  Ashby  v.  Bates  it  is  said,  by 
Piatt,  B.,  "  I  think  it  of  the  last  import- 
ance that  the  discretion  of  a  Judge  as  exer- 
cised at  Nisi  Prius  should  be  most  exten- 
sively revised  by  the  superior  wisdom  of 
the  Court  from  which  the  record  emanates ; 
and  that  any  misdirection  of  his,  by  which 
injustice  is  worked,  whether  by  placing  a 
party  in  an  unfortunate  position  from  not 
having  his  case  properly  discussed  before 
the  jury,  or  in  any  other  matter,  should  be 
equally  subject  to  the  jurisdiction  of  that 
Court."  It  is  submitted  that  the  plaintiff 
was  materially  injured  by  the  course  adopt- 
ed at  the  trial,  which  course  his  counsel  en- 
deavoured to  prevent,  and  that  there  must 
be  a  new  trial.  The  argument  on  the  other 
side  seeks  to  invest  the  Judge  with  a  power 
never  before  heard  of ;  and  it  cannot  be  that 
the  plaintiff  is  to  be  called  upon  to  disclose 
his  case,  in  order  that  the  Judge  may  then 

(7)  16  Law  J.  Rep.  (n.s.)  Exch.  291. 

(8)  14  Mee.  &  Wels.  95  ;  s.  o.  15  Law  J.  Rep. 
(N.S.)  Rzch.  37. 

(9)  15  Tbid.  589;  s.e.  15  Law  J.  Rep.   (n.s.) 
Eiob.  349. 
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the  plaintiff  daiins)  be  admitted,  the  defen- 
dant is  entitled  to  begin.  It  is  to  be  ob- 
■erved,  that  the  decision  in  Goodiiile  d, 
Revett  V.  Braham  goes  somewhat  further 
than  the  point  now  contended  for,  because 
there  the  pkindff  first  proved  his  pedigree, 
the  defendant  then  called  witnesses,  whose 
evidence  was  answered  by  witnesses  on  the 
part  of  the  plaintiff,  and  still  the  defendant 
was  held  entitled  to  the  general  reply ;  but 
the  case  of  Doe  d.  Corbett  v.  Corbett  is  in 
principle  identically  the  same  as  that  now 
before  the  Court,  for  the  operation  of  a  codicil 
in  so  far  as  it  alters  a  former  will  is  the 
same  as  that  of  a  subsequent  will .  As  regards 
the  estate  which  is  the  subject  of  the  codicil 
or  the  subsequent  will,  either  of  them  is  a 
complete  revocation  of  the  prior  will.  In 
Doe  d.  Chamherlayne  v.  Lloyd  (3),  which 
was  a  case  between  tenant  and  landlord,  the 
landlord  admitted  the  lease  and  was  allowed 
to  begin.  In  Doe  d.  Wollaston  v.  Barnes 
(4)  Lord  Denman  mentions  a  case  tried  at 
Nottingham,  in  which  he  was  counsel  for 
the  defendant,  who  claimed  under  a  will ; 
the  plaintiff  claimed  under  a  prior  will, 
which  the  defendant  admitted,  and  was 
therefore  allowed  to  begin.  That  is  a  con- 
clusive authority  for  the  defendant.  The 
cases  of  Doe  d.  Warren  v.  Bray  (5)  and 
Doe  d.  Tucker  v.  Tucker  (6)  will  be  relied 
upon  for  the  plaintiff,  but  in  neither  of  those 
cases  did  the  defendant  admit  the  complete 
title  of  the  plaintiff;  and  there  is  no  doubt 
that  the  defendant  before  he  can  claim  to 
begin  must  admit  everything  which  primd 
facie  would  entitle  the  plaintiff  to  recover. 
In  Doe  d.  Warren  v.  Bray,  the  defendant 
did  not  admit  that  the  plaintiff  was  heir-at- 
law,  which  he  claimed  to  be,  and  therefore 
the  admission  did  not  go  far  enough.  In 
Doe  d.  Tucker  v.  Tucker,  the  defendant 
did  not  admit  that  the  ancestor  died  seised ; 
he  relied  upon  a  previous  conveyance,  and 
proposed  only  to  make  a  conditional  admis- 
•ioni  which  did  not  establish  even  a  primd 
faeie  case. 

[CaBsswBix,  J.— There  is  a  difference  in 
this  case  and  that  where  the  heir-at-law  is 
the  lessor  of  the  plaintiff;  in  the  latter  case 
the  defendant  admits  absolutely  that  the 

(3)  Peake'i  Erid.  5. 

(4)  1  Moo.  &  Rob.  386. 

(5)  Moo.  it  Mai.  166. 

(6)  Ibid.  536. 


lessor  of  the  plaintiff  is  heir,  and  that  the 
devisor  died  seised.] 

[Maule,  J.-*It  is  quite  different  in  piio- 
ciple,  whether  you  admit  a  case  in  omntbuSf 
or  whether  you  confess  and  avoid.] 

There  is  nothing  in  the  case  of  tbe 
defendants  here  inconsistent  with  the  case 
admitted  on  the  part  of  the  plaintiff.  Take 
the  defendants'  aidmission  per  se,  and  there 
stop,  the  plaintiff  is  entitled  to  a  verdict. 

[Maulb,  J. — That  will  not  do,  because 
you  say,  I  will  call  witnesses  to  contradict 
everything  I  admit ;  you  do  not  admit  that 
the  lessor  of  the  plaintiff  continued  devisee, 
and  that  he  was  entitled  at  the  time  of  the 
death.] 

The  plaintiff  is  not  called  upon  to  shew 
that ;  he  is  not  bound  to  prove  a  negative, 
and  the  non-existence  of  a  subsequent  will 
is  no  part  of  his  case.  The  setting  up  of  a 
second  will  would  not  contradict  the  plain- 
tiff's title  here  any  more  than  a  will  contra- 
dicts the  title  of  the  heir-at-law.  The 
practice  so  long  established  is  for  the  con- 
venience of  all  parties,  and  to  economize 
tbe  time  of  tbe  Court,  which  would  be 
fruitlessly  wasted  in  proving  a  case  which 
was  admitted.  There  are  many  cases  on 
policies  of  insurance  where  the  right  lo 
begin  has  been  keenly  contested,  but  they 
are  not  applicable  here.  In  such  cases  there 
are  frequently  many  special  pleas,  and  the 
right  depends  on  questions  of  nice  and 
refined  distinction ;  but  this  is  a  plain  case 
of  ejectment,  and  stands  upon  tbe  principles 
applicable  to  actions  of  ejectment 

[Maulx,  J.-*-Sttppose  this  was  a  case  of 
special  pleading,  how  would  the  issue  be 
then  ?  How  woold  the  plaintiff  set  out  his 
title,  and  what  would  the  defendant  admit?] 

In  the  case  of  a  codicil,  as  in  Doe  d. 
Corbett  V.  Corbett,  the  lessor  of  the  plaintiff 
would  allege  title  under  the  will,  and  that 
the  testator  died  seised.  The  plea  would  set 
up  a  subsequent  codicil,  and  then  the  issue 
would  be  on  the  defendant.  That  case  and 
the  present  are  quite  undistingnishable. 
Tbe  parties  in  ejectment  used  fonneily  to 
be  the  real  parties.  The  action  of  ejectmeot, 
as  it  at  present  eiists,  is  of  compacadvely 
recent  creation.  The  pleadings  used  to  be 
special,  and  the  titles  of  the  ecmtending 
parties  appeared  on  the  record  {LiUy's 
Entries f  p.  206,  vol.  I.)  The  proceedings 
are  iv>w  regulated  by  rules  o£  oonrt,  which 
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k«,  bttt  tbe  principle  of  the  two  cases  is 
dininiilar,  the  analogy  relied  upon  by  Bay*- 
ley,  J.  is  fallacious ;  and  as  the  plaintiff 
seems  to  have  had  no  merits,  the  decision 
there  pren  was  not  worth  a  contest.  The 
cases  of  Doe  d.  Tucker  y.  Tucker  and  Doe 
d.  Lemi  v.  Lewis  (11)  are  in  favour  of  the 
plaintiff;  and  on  the  broad  ground  that 
s  plaiatiff  cannot  be  displaced  from  his 
proper  position,  and  ousted  of  his  right  to 
begin  at  the  trial,  unless  the  defendant  ad<^ 
mitft  tbe  whole  of  the  plaintiff's  case,  it 
is  submitted  that  this  rule  must  be  made 
absolute. 

CoLTUAK,  J.  —  There   are  undoubtedly 
cases  in  favour  of  the  course  contended  for 
by  the  defendants,  and  the  cases  of  Doe  d* 
CitrbeU  v.  CorbeU  and  Doe  d.  Wollaeton  v. 
Barnes  are  entitled  to  great  respect,  although 
decided  merely  at  Nisi  Prius.    At  the  same 
time  it  does  not  seem  that  there  was  any 
desire,  or  any  possibility,  to  bring  those  de-* 
eiflions  before  tbe  Court,  and  the  parties 
respectively  seem  to  have  been   satisfied 
vith  tbe  decisions.     It  does  not  appear  on 
vhicfa  side  the  verdict  was  in  the  case  referred 
to  by  Lord  Denman  in  Doe  d.  WoUasion  v. 
Barnes,  or  that  there  was  any  opportunity 
or  wish  to  review  the  decision  in  that  case ) 
and  if  the  plaintiff  had  succeeded  there  would 
have  been  no  dissatisfaction.     The  reported 
cases  appear  to  have  been  decided  on  ana- 
logies which  do  not  apply  here.    When  the 
cuntest  is  between  the  heir-at-law  and   a 
devisee  their  titles  are  perfectly  independent ; 
^d  when  the  heirship  is  admitted  (which 
^  in  its  nature  indivisible)  the  case  on  the 
;mt  of  the  plaintiff  is  admitted  altogether, 
and  he  is  entitled  to  a  verdict  unless  that 
ntle  is  displaced  by  the  proof  of  some  new 
:natter  of  fact.   That  case,  however,  is  very 
rHstinct  from  this  now  before  us.    The  piain- 
tif  here  claims  as  devisee,  that  is,  he  claims 
title  under  a  good  and  valid  will  at  the  time 
cf  the  death  of  the  testator ;  the  defendant 
proposes  to  admit  only  part  of  that  title, 
■u)d  sets    up    another  and  a  subsequent 
will :   in  ^t,  he  says,  "  You  are  not  the 
devisee,  bot  I  am.-'     It  is  not  necessary  to 
«y,  whether  in  every  case  where  the  wrong 
forty  has  begun  at  the  trial,  and  where  no 
mischief  arises,  we  roust  interfere  and  send 
^loirn  the  cause  again  to  another  jury.     It 
(11)  1  Car.  &  Kir.  122. 


seems  to  me  that  on  this  occasion  the  plain- 
tiff has  sustained  great  disadvantage  by  the 
course  adopted  (which  he  was  then  unable 
to  prevent),  and  on  that  ground  there  ought 
to  be  a  new  trial. 

Maule,  J. — Without  stopping  to  consider 
and  decide  whether  there  is  or  should  be  a 
general  rule  that  a  wrong  beginning  induces 
a  new  trial,  I  think  that  here  enough  has 
appeared  to  shew  that  a  wrong  beginning 
has  caused  injustice,  and   therefore   there 
must  be  a  new  trial.  1  think,  notwithstand- 
ing the  case  of  Doe  d.  Corbeti  v.  CorbeU,  and 
the  case  referred  to  in  Doe  d.  fVollaston  v. 
Barnes,  (which,  as  far  as  they  go,  are  authd* 
rities  in  favour  of  a  defendant's  right  to 
begin,)  that  in  this  case  the  defendants  had 
no  such  right.     Those  cases  were  both  de* 
cided  at  Nisi  Prius,  and  it  often  happens 
at  Nisi   Prius  that  an  acquiescence  takes 
place  between  the  parties ;  at  any  rate  that 
seems  to  have  been  done  in  Doe  d.  CorbeU 
V.  CorbeU*    We  do  not  know  the  history  of 
the  anonymous  case  referred  to  by  Lord 
Denman  in   Doe  d.   Wollaston  v.  Barnes^ 
and   whether  the  party   who   began    sue* 
ceeded  or  not,  or  of  any  other  particulars 
connected   with  that  case  we  are  not  in- 
formed, which,  in  so  important  a  matter,  if 
we  are  to  act  upon  that  authority,  should 
have  been  the  case.    Upon  principle,  allow- 
ing it  to  be  settled  that  the  devisee  has  a 
right  to  begin  when  the  heirship  is  admitted, 
still  that  state  of  things  is  not  analogous 
here,  because  here  the  defendants  do  not 
admit  all  that  is  relied  upon  as  the  title  of 
the  plaintiff.    When  the  plaintiff  is  heir-at- 
law,  his  case  is  "  I  am  heir  and  my  ancestor 
died  seised  ;*'  the  other  party  says,  **  I  admit 
all  that."     In  this  case  the  plaintiff  says, 
"  I  am  devisee ;"  the  other  party  says,  **  No, 
I  am  devisee,  you  are  not."  The  defendants 
say,  "  There  is  a  will  revoking  your  will,  and 
therefore  the  will  under  which  you  claim  is 
not  in  operation."     Surely,  then,  the  case 
they  admit  is  no  case  at  all ;  there  is  and  can 
be  no  case,  unless  you  import  into  it  the 
fact  that  the  will  continued  down  to  the 
time  of  the  death  :  that  which  is  called  the 
admission  of  the  defendants  is  a  mere  nega- 
tive assertion — **You  are  not  devisee."  If 
you  expand  the  statement  on  the  record,  as 
in  special  pleading,  it  is  equally  apparent 
that  the  plaintiff  must  begin  at  the  trial.  The 
plaintiff  would  state,   "  I  am  devisee ;"  the 
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decide  who  shall  begin .  The  plaintiff's  counsel 
refused  to  do  so  at  the  trial,  except  in  the 
usual  and  ordinary  way,  namely,  by  going 
to  the  jury.  The  plaintiff's  counsel  was 
prevented  from  so  doing,  and  the  defen- 
dants* counsel  was  then  allowed  to  state 
the  plaintiff's  case,  who  was  compelled 
to  adopt  a  case  which  the  counsel  for 
the  defendants  chose  to  say  was  the  plain- 
tiff's case.  The  consequence  was  that 
a  material  difference  was  made  in  the 
proper  position  of  the  parties,  and  thus 
the  case  of  the  plaintiff  was  throughout 
substantially  and  injuriously  affected.  But 
in  truth  the  admission  made  by  the  defen- 
dants  was  no  admission  at  all.  The  plain- 
tiff's case  was  an  affirmative  one;  it  in- 
volved no  negation,  it  supported  a  continu* 
ing  devise.  The  plaintiff's  case  was  simply 
this :  I  am  entitled  as  devisee  under  the 
ktsi  will  and  testament  of  the  testator.  If 
the  defendants  do  not  admit  that,  they  do 
not  admit  the  plaintiff's  case,  and  the  issue 
is  upon  him.  The  defendants  do  not  admit 
that  case  or  anything  like  it:  they  say, 
'*  The  lessor  of  the  plaintiff  is  not  devisee, 
and  the  will  under  which  you  claim  is  as  if 
it  had  never  been  made,  because  we  set  up 
a  subsequent  will,  under  which  we  are  de-> 
visees,  and  by  which  all  former  wills  are 
revoked."  In  order  to  entitle  the  defendants 
to  begin,  they  should  have  admitted  the 
whole  case  on  the  part  of  the  plaintiff.  It 
was  an  unimportant  part  of  the  case  to 
admit  the  fact  that  a  document  was  executed 
at  some  previous  time  ;  but  that  document 
did  not  become  a  will  till  the  death  of  the 
testator,  and  if  it  was  revoked  before  he  died 
it  never  existed  as  a  will,  and  the  lessor  of 
the  plaintiff  was  never  devisee. 

[Maule,  J. — If  the  plaintiff  begins  and 
proves  a  first  will  only,  and  then  the  defen- 
dants set  up  a  second  will,  can  the  plaintiff 
give  evidence  of  expressions  on  the  part  of 
the  testator  to  shew  the  impossibility,  and  in- 
consistency of  the  supposition  of  his  hav- 
ing executed  the  later  will  ?] 

It  is  apprehended  that  he  could  not,  as 
the  expressions  would  not  amount  to  a 
republication  of  the  will.  In  this  case  it 
was  the  intention  of  the  plaintiff  to  have 
given  some  evidence  of  that  nature  in  lay- 
ing his  case  before  the  jury.  In  the  case 
between  heir-at-law  and  devisee,  the  defen- 
dant admits  the  whole  case  of  the  plaintiff 


when  he  admits  the  pedigree,  and  that  the 
lessor  of  the  plaintiff  died  seised,  and  on 
that  ground  he  is  held  entitled  to  begin. 
There  are  two  or  three  Nisi  Prius  decisions 
which  apparently  seem  to  favour  the  argu* 
roent,  that  in  such  a  case  as  this  the  defen- 
dant shall  begin  ;  but  when  investigated 
they  are  not  authorities  to  that  extent, 
nor  can  hasty  decisions  at  Nisi  Prias  be 
allowed  to  controul  the  indefeasible  right  of 
a  plaintiff  to  begin,  or  to  confer  on  a  Judge 
at  the  trial  a  power  of  entering  into  a  scrutiny 
of  conflicting  rights,  of  compelling  admissions 
to  be  accepted,  and  of  deciding  which  party 
is  to  begin.  The  case  of  Doe  d.  Chamber » 
layne  v.  Lla^fd  will  serve  to  shew  how  in- 
convenient such  a  practice  would  be ;  for  as 
between  landlord  and  tenant,  the  right  to 
begin  would  shift  according  to  the  admis- 
sions. Take  a  defendant  (as  tenant)  who 
admits  the  plaintiff's  (his  landlord's)  title, 
and  relies  upon  a  demise.  The  defendant  then 
begins  ;  but  the  landlord  admits  the  demise 
and  relies  upon  a  forfeiture ;  whereupon  the 
plaintiff  recovers  bis  right  to  b^n,  of 
which  he  is  again  deprived  by  the  defendant 
admitting  the  forfeiture  and  relying  upon 
a  waiver.  The  case  of  GaodtUle  d.  Reeeti 
V.  Braham  is  not  satisfactory ;  it  may 
be  taken  to  decide  that  in  a  question  b^ 
tween  heir-at-law  and  deviaee,  if  the  heir- 
ship be  admitted  the  defendant  b^ns ;  but 
the  rule  there  laid  down  as  to  the  defendant's 
right  to  reply  generally,  would  not  at  this 
day  be  contended  for,  and  was  overruled 
in  Doe  d.  PUl  v.  ^s^ffo»(lO).  The  point 
really  decided  in  Doe  d.  Warren  v.  Bray  is 
against  the  defendants,  and  the  expressions 
of  Vaughan,  J.,  in  giving  judgment,  cannot 
be  supported  to  their  full  extent.  The  case 
of  Doe  d.  fVollasion  v.  Bamee  was  wrongly 
decided  according  to  the  reasons  there 
given  ;  the  issue  was  properly  on  the 
plaintiff,  but  as  he  obtained  the  verdict,  the 
ruling  was  never  questioned. 

[Mavle,  J. — ^We  cannot  consider  that 
case  immaculate  in  point  of  law.] 

The  dreurostances  of  the  case  mentioned 
to  have  been  tried  at  Nottingham  are  not 
anywhere  recorded ;  it  may  be  that  the 
plaintiff  there  obtained  the  verdict,  or  con- 
sented to  the  course  adopted  at  the  trial. 
Doe  d.  Corbeii  v.  Corbett  was  decided  upon 
the  authority  of  GoodtUk  d.  ReveU  v.  Bra* 
(10)  IM00.&  Rob.  32a. 
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mand  of  M.  ^  Co,  took  the  said  hops^  S^e.^ 
wkick  is  the  same  conversion^  ^c,  Repliea'' 
Uon  de  injari^ : — Held^  that  on  the  issue 
raised  ^y  de  injurid,  the  plaintiff  could  give 
in  evidence  a  vaUd  sale  of  the  hops  by  M. 
^Co,io  S,  B,  through  whom  the  plaintiff 
derived  his  tOU, 

On  motion  for  a  new  trial  for  misdirection 
by  the  Judge  in  telling  the  jury  that  if  there 
vat  a  valid  sale  to  S.  B.  the  plaintiff  was 
entitled  to  recover^ — Heldf  that  the  plea 
must  be  taken,  after  verdieU  to  import  a 
eofnUtmmg  title  tn  Mayor  ^  Co.  down  to  the 
time  of  the  conversion,  which  fact  being  matC' 
rial  was  put  in  issue  by  the  replication  de 
inJQiii,  amd  so  the  evidence  was  admissible 
and  the  direction  right :  or,  that  the  plea  was 
immaterial  for  not  containing  such  allegation  ; 
and  in  either  ease  that  the  defendants  were 
not  entitled  to  a  new  trial* 

Trover  for  200  pockets  of  hops. 

The  defendants  pleaded  twelve  pleas,  of 
vhicb  the  following  are  material.  Second 
plea,  that  the  plaintiff  was  not  at  the  said 
time  when,  &c.,  in  the  declaration  men- 
tioned, possessed  as  of  his  own  property  of 
the  said  goods  and  chattels  in  the  declara- 
tion mentioned,  or  of  any  or  either  of  them, 
or  of  any  part  thereof  in  manner  and  form, 
&c  Fifth  plea,  as  to  parcel  of  the  goods 
is  the  declaration  mentioned,  to  wit,  as  to 
&rty  of  the  said  pockets  of  hops,  the  defen- 
dants say  that  before  and  thence  until  the 
plaintiff  became  possessed  of  such  last-men- 
tioned goods,  and  until  and  at  the  time  of 
sQcb  sale  thereof  to  him  as  hereinafter  men- 
tioned, certain  persons  carrying  on  trade 
Dnder  the  name,  style  and  firm  of  Mayor  & 
Co.  were  possessed  of  the  same  as  of  their 
own  property,  and  being  so  possessed,  &c. 
iifterwards  and  before  the  plaintiff  became 
possessed  thereof,  to  wit,  on  the  5th  day  of 
January  1847,  casually  lost  the  same  out 
of  their  possession,  and  immediately  there- 
upon and  before  the  plaintiff  first  became 
possessed  thereof,  to  wit,  on  the  day  and 
year  last  aforesaid,  the  same  came,  by  find- 
ing, into  the  possession  of  one  Thomas 
Eyre,  who  immediately  thereupon  and  just 
before  the  same  time  when,  &c«,  in  the 
declaration  mentioned,  sold  and  delivered 
the  same  to  the  plaintiff,  who  thereupon 
became  and  was  thereof  possessed  as  in 
the  declaration  alleged,  whereupon  imme- 


diately and  at  the  said  time  when,  &c.,  the 
defendants,  as  the  servants  and  at  the  com- 
mand of  the  said  Mayor  &  Co.,  seized  and 
took  the  said  goods  out  of  the  possession  of 
the  plaintiff,  and  retook  possession  thereof 
to  and  for  the  use  of  the  said  Mayor  &  Co., 
and  with  the  intent  to  deprive  and  divest 
the  plaintiff  of  the  property  therein,  and  to 
revest  the  same  in  the  said  Mayor  &  Co., 
as  they,  the  defendants,  then  did,  and  as 
they  lawfully  might  for  the  cause  aforesaid, 
which  is  the  said  conversion  in  the  declara- 
tion mentioned,  so  far  as  the  same  relates  to 
the  said  parcel  of  goods  in  the  introductory 
part  of  this  plea  mentioned.  Tenth  plea, 
as  to  parcel  of  the  said  goods  in  the 
declaration  mentioned,  to  wit,  as  to  the 
said  forty  pockets  of  hops,  the  defen- 
dants say  that  before  the  plaintiff  was 
possessed  thereof,  certain  persons  carrying 
on  business  under  the  name,  style  and  firm 
of  Mayor  &  Co.,  were  possessed  thereof  as 
of  their  own  property,  and  being  so  pos- 
sessed, afterwards,  to  wit,  on  the  5th  day  of 
January  1847,  casually  lost  the  same  out 
of  their  possession,  and  the  same  thereupon 
came,  by  finding,  to  the  possession  of  one 
Samuel  Bradley,  who  thereupon  imme- 
diately lost  possession  of  the  same,  and  the 
same  came,  by  finding,  to  the  possession  of 
one  Thomas  Eyre,  who  thereupon  imme- 
diately and  just  before  the  said  time  when, 
&c.,  to  wit,  on  the  day  and  year  last  afore- 
said, sold  and  delivered  the  same  to  the 
plaintiff,  who  thereupon  and  thereby  became 
and  was  possessed  thereof,  whereupon  im- 
mediately and  at  the  said  time  when,  &c., 
in  the  declaration  mentioned,  the  defen- 
dants, as  the  servants  and  at  the  command 
of  the  said  Mayor  &  Co.,  seized  and  took 
the  said  goods  out  of  the  possession  of  the 
plaintiff,  and  retook  possession  of  the  same 
on  behalf  and  to  the  use  of  the  said  Mayor 
&  Co.,  with  intent  to  divest  and  deprive 
the  plaintiff  of  all  property  or  possession 
thereof  and  therein,  and  revest  the  same  in 
the  said  Mayor  &  Co.,  as  they,  the  defen- 
dants, then  did,  and  as  they  lawfully  might 
for  the  cause  aforesaid,  which  is  the  said 
conversion  in  the  declaration  alleged,  so  far 
as  the  same  relates  to  the  said  parcel  of 
goods  in  the  introductory  part  of  this  plea 
mentioned. 

The  plaintiff  joined  issue  on  the  second 
plea;  and  replied  to  the  fifth  plea,   that 
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the  defendants  of  their  own  wrong  and 
without  the  cause  hy  them  in  the  said 
plea  mentioned,  committed  the  grievances 
in  the  declaration  alleged,  so  far  as  the  same 
relate  to  the  parcel  of  goods  in  the  intro« 
ductory  part  of  that  plea  mentioned.  To 
the  tenth  plea  a  similar  replication.  Upon 
these  Issues  were  joined. 

It  appeared  at  the  trial,  hefore  Lord  Den-^ 
man,  C.J.,  at  the  Spring  Assizes,  1847,  for 
the  county  of  Surrey,  that  Mayor.  &  Co. 
were  originally  possessed  of  the  hops ;  that 
they  then  came  into  the  possession  of  Brad* 
ley,  then  into  the  possession  of  Thomas  Eyre, 
and  that  Thomas  Eyre  sold  them  to  the 
plaintiff.  The  plaintiff  relied  upon  a  bond 
fide  sale  by  Mayor  &  Co.  to  Bradley,  by 
Bradley  to  Thomas  Eyre,  and  by  Thomas 
Eyre  to  the  plaintiff.  The  defendants'  case 
was,  that  Bradley  fraudulently  obtained  the 
hops  from  Mayor  &  Co. ;  that  Thomas  Eyre 
received  them  of  Bradley  with  notice  of  that 
fraud ;  and  that  they  were  bought  by  the 
plaintiff  with  knowledge  of  the  frauds  of 
Thomas  Eyre  and  of  Bradley. 

The  learned  Judge  told  the  jury  that  if 
there  was  a  valid  sale  of  the  hops  to  Brad- 
ley, the  plaintiff  was  entitled  to  recover. 
The  jury  found  a  verdict  for  the  plaintiff. 

Manning,  Setj,,  in  Easter  term,  1847} 
obtained  a  rule  nisi  for  a  new  trial,  on  the 
ground  of  misdirection.— He  contended 
that  the  questions  raised  by  the  fifth  and 
tenth  pleas  were : — were  Mayor  &  Co.at  any 
time  possessed  of  the  hops?  and  were  the 
defendants  acting  as  the  servants  of  Mayor 
&  Co.  at  the  time  of  the  alleged  conversion  ? 
and  further,  that  evidence  of  the  plaintiff's 
title  acquired  subsequently  to  the  posses- 
sion of  Mayor  &  Co.  should  not  have  been 
received,  as  such  title  was  not  specially 
replied. 

Watson,  Montagu  Chambers  and  Ken^ 
nedy,  shewed  cause. — There  is  no  mis- 
direction complained  of  on  the  second  plea, 
which  is  '*  not  possessed"  as  to  the  whole  of 
the  hops,  and  under  that  plea  the  plaintiff 
could  shew  his  title  to  them.  But  it  is  sub- 
mitted there  was  no  misdirection  at  all,  and 
that  the  replication  ought  not  to  have  been 
special.  The  fifth  plea  alleges  that  Mayor 
&  Co.  were  possessed  of  the  hops  before  and 
until  the  time  of  the  sale  to  the  plaintiff; 
that  before  such  sale  they  lost  the  hops ;  that 
the  hups  were  immediately  found  by  Thomas 


Eyre,  and  that  Thomas  Eyre  immediately 
sold  the  hops  to  the  plaintiff,  who  then  be- 
came possessed  thereof,  whereupon  the  de« 
fendants  immediately,  as  servants  of  Mayor 
&  C9.,  retook  the  hops,  &c.  The  tenth  plea 
alleges  that  Mayor  &  Co.  were  possessed 
of  the  hops  before  the  plaintiff  was  possessed ; 
that  they  lost  the  hops,  which^came  by  finding 
into  the  possession  of  Bradley ;  that  Brad- 
ley immediately  lost  possession  of  the  hops, 
which  oama  by  finding  into  the  possession 
of  Thomas  Eyre,  who  immediately  sold  the 
hops  to  the  plaintiff,  who  then  became  pos- 
sessed thereof,  whereupon  the  defendants 
immediately,  as  servants  of  Mayor  h  Co., 
retook  the  bops,  &c.  These  two  pleas  are 
very  similar  in  form ;  in  substuiee  they  vatsu 
the  same  thing ;  and  aa  the  same  arguments 
apply  to  both  it  is  only  necessary  to  allude 
to  the  tenth  plea.  The  defendants  con* 
tend  that  the  only  Important  question 
raised  by  that  plea  is,  were  Mayor  & 
Co.  possessed  of  the  hops  before  the 
plaintiff  was  possessed  of  them?  It  is 
said  the  intermediate  findings  and  sale  are 
express  colour  which  cannot  be  traversed 
by  de  injurid,  and  that  if  the  defendants  can 
shew  that  Mayor  &  Co.  were  possessed  at 
any  time  before  the  plaintiff  was  possessed 
they  would  be  entitled  to  the  verdict.  It  is 
admitted  that  express  colour  in  a  plea  can- 
not be  traversed  by  thereplicationife  t*ii^iirt4, 
and  hence  it  is  not  material  to  discuss  the 
cases  of  Comyns  v.  Boyer(l),  Ckamben 
V.  Donaldson\2),  and  Cary  v.  Hok  (9), 
referred  to  in  moving  for  this  rule,  though  so 
far  as  they  go  they  are  not  authorities  for 
the  defendants.  The  plea  of  a  defendant  in 
trover  in  order  to  be  a  justification,  must 
set  up  a  good  title  at  the  time  of  the  con- 
version. The  tenth  plea,  if  it  be  worth  any- 
thing, roust  mean  Uiat  Mayor  &  Co.  were 
possessed  at  the  time  of  the  conversion ;  and 
though  express  colour  be  given,  the  party 
pleading  roust  set  up  a  good  title  at  the  tinie 
of  the  conversion — LeyjftekTs  ease  (4),  Ste^ 
phen  on  Pleading,  p.  239.  The  replication 
de  injuria  puts  in  issue  everything  which  is 
matmal  in  the  plea ;  if  therefore  the  title  of 
Mayor  &  Co.  i^  alleged  in  the  plea  to  have 
existed  at  the  time  of  the  conversion,  that 

(1)  Cro.Elis.4«5. 

(2)  11  East.  65. 

(3)  Ibid.  70,  D. 

(4)  10  Rep.  91,  & 
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mand  of  M*  4*  ^<'«  ^^  ^^^  '^''^  hops^  ^e.f 
which  itthe  same  eonversjon,  ^c.  Replica" 
tion  de  injuria : — Held^  that  on  the  issue 
raised  bff  de  injaria,  the  plaintiff  could  give 
in  evidence  a  vaUd  sale  of  the  hops  by  M, 
4*  Co.  to  S,  B,  through  tphom  the  plaintiff 
derived  his  title. 

On  motion  for  a  new  trial  for  misdirection 
by  the  Judge  in  telling  the  jury  that  if  there 
was  a  vakd  sale  to  S,  B,  the  plaintiff  was 
entitled  to  recover ^^Held^  that  the  plea 
must  be  taken,  after  verdict,  to  import  a 
continuing  title  in  Mayor  ^  Co,  dawn  to  the 
time  of  the  conversion,  which  fact  being  mate^ 
rial  was  put  in  issue  by  the  replication  de 
injuria,  and  so  the  evidence  was  admisnble 
and  the  direction  right :  or,  that  the  plea  was 
immaterial  for  not  containing  such  allegation ; 
and  in  either  case  that  the  defendants  were 
not  entitled  to  a  new  trial. 

Trover  for  200  pockets  of  hops. 

The  defendants  pleaded  twelve  pleas,  of 
which  the  following  are  material.  Second 
plea,  that  the  plaintiff  was  not  at  the  said 
time  when,  &c.,  in  the  declaration  men- 
tioned, possessed  as  of  his  own  property  of 
the  said  goods  and  chattels  in  the  declara- 
tion mentioned,  or  of  any  or  either  of  them, 
or  of  any  part  thereof^  in  manner  and  form, 
&c.  Fifth  plea,  as  to  parcel  of  the  goods 
in  the  declaration  mentioned,  to  wit,  as  to 
forty  of  the  said  pockets  of  hops,  the  defen- 
dants say  that  before  and  thence  until  the 
piamtiff  became  possessed  of  such  last-men- 
tioned goods,  and  until  and  at  the  time  of 
such  sale  thereof  to  him  as  hereinafter  men- 
tioned, certain  persons  carrying  on  trade 
under  the  name,  style  und  firm  of  Mayor  & 
Co.  were  possessed  of  the  same  as  of  their 
own  property,  and  being  so  possessed,  &c. 
afterwards  and  before  the  plaintiff  became 
possessed  thereof,  to  wit,  on  the  5th  day  of 
January  1847,  casually  lost  the  same  out 
of  their  possession,  and  immediately  there- 
upon and  before  the  plaintiff  first  became 
possessed  thereof,  to  wit,  on  the  day  and 
year  last  aforesaid,  the  same  came,  by  find- 
ing, into  the  possession  of  one  Thomas 
£yre,  who  immediately  thereupon  and  just 
before  the  same  time  when,  &c.,  in  the 
declaration  mentioned,  sold  and  delivered 
the  same  to  the  plaintiff,  who  thereupon 
became  and  was  thereof  possessed  as  in 
the  declaration  alleged,  whereupon  imme- 


diately and  at  the  said  time  when,  &c.,  the 
defendants,  as  the  servants  and  at  the  com- 
mand of  the  said  Mayor  &  Co.,  seized  and 
took  the  said  goods  out  of  the  possession  of 
the  plaintiff,  and  retook  possession  thereof 
to  and  for  the  use  of  the  said  Mayor  &  Co., 
and  with  the  intent  to  deprive  and  divest 
the  plaintiff  of  the  property  therein,  and  to 
revest  the  same  in  the  said  Mayor  &  Co., 
as  they,  the  defendants,  then  did,  and  as 
they  lawfully  might  for  the  cause  aforesaid, 
which  is  the  said  conversion  in  the  declara- 
tion mentioned,  so  far  as  the  same  relates  to 
the  said  parcel  of  goods  in  the  introductory 
part  of  this  plea  mentioned.  Tenth  plea, 
as  to  parcel  of  the  said  goods  in  the 
declaration  mentioned,  to  wit,  as  to  the 
said  forty  pockets  of  hops,  the  defen- 
dants say  that  before  the  plaintiff  was 
possessed  thereof,  certain  persons  carrying 
on  business  under  the  name,  style  and  firm 
of  Mayor  &  Co.,  were  possessed  thereof  as 
of  their  own  property,  and  being  so  pos- 
sessed, afterwards,  to  wit,  on  the  5  th  day  of 
January  1847*  casually  lost  the  same  out 
of  their  possession,  and  the  same  thereupon 
came,  by  finding,  to  the  possession  of  one 
Samuel  Bradley,  who  thereupon  imme- 
diately lost  possession  of  the  same,  and  the 
same  came,  by  finding,  to  the  possession  of 
one  Thomas  Eyre,  who  thereupon  imme- 
diately and  just  before  the  said  time  when, 
&c.,  to  wit,  on  the  day  and  year  last  afore- 
said, sold  and  delivered  the  same  to  the 
plaintiff,  who  thereupon  and  thereby  became 
and  was  possessed  thereof,  whereupon  im- 
mediately and  at  the  said  time  when,  &c., 
in  the  declaration  mentioned,  the  defen- 
dants, as  the  servants  and  at  the  command 
of  the  said  Mayor  &  Co.,  seized  and  took 
the  said  goods  out  of  the  possession  of  the 
plaintiff,  and  retook  possession  of  the  same 
on  behalf  and  to  the  use  of  the  said  Mayor 
&  Co.,  with  intent  to  divest  and  deprive 
the  plaintiff  of  all  property  or  possession 
thereof  and  therein,  and  revest  the  same  in 
the  said  Mayor  &  Co.,  as  they,  the  defen- 
dants, then  did,  and  as  they  lawfully  might 
for  the  cause  aforesaid,  which  is  the  said 
conversion  in  the  declaration  alleged,  so  far 
as  the  same  relates  to  the  said  parcel  of 
goods  in  the  introductory  part  of  this  plea 
mentioned. 

The  plaintiff  joined  issue  on  the  second 
plea;  and  replied  to  the  fifth  plea,   that 
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The  tenth  plea,  divested  of  all  that  is  im- 
material for  the  purposes  of  this  argument, 
alleges  that  Mayor  8t  Co.  were  possessed  of 
forty  pockets  of  hops  before  the  plaintiff 
became  possessed  of  them;  it  then  gives 
colour  (shewing  a  bad  title  in  the  plaintiff 
as  against  Mayor  &  Co.  the  rightful  owners), 
which  is  not  traversable,  and  states  that  the 
plaintiff  became  possessed  of  the  said  hops 
(under  a  bad  title),  whereupon  the  defien- 
dants,  as  servants  of  Mayor  &  Co.,  retook 
them.  The  title  is  shewn  to  be  in  Mayor 
&  Co.  before  the  plaintiff  was  possessed, 
and  he  ought  therefore  to  have  set  out  his 
title,  how  derived  from  Mayor  &  Co.,  and 
have  specially  replied  a  sale  to  Bradley,  and 
so  on  to  himself.  Whenever  a  defendant 
has  pleaded  giving  colour,  the  plaintiff  must 
set  out  his  title  in  the  replication — Vin, 
Ahr.  tit.  *  Colour,'  Fenner  v.  Puher{l2). 

[Maule,  J. — Down  to  what  time  do  you 
say  the  title  of  Mayor  &  Co.  is  alleged  in 
the  plea?  Is  it  not  necessarily  to  be  im- 
plied from  the  plea  that  they  were  entitled 
at  the  time  of  the  conversion  ?] 

The  replication  de  infurid  is  n^ative 
only ;  it  operates  as  a  denial  of  the  title  of 
Mayor  &  Co.  as  expressly  alleged  in  the 
terms  of  the  plea,  "  that  they  were  possessed 
before  the  plaintiff  became  possessed."  That 
is  what  the  plaintiff  denies  by  his  replication ; 
and  on  a  traverse  negativing  the  tide  set  up 
by  thedefendants,  he  cannot  shew  affirmative 
matter,  such  as  how  his  own  tiUe  accrued. 
The  plea  does  impliedly  allege  Mayor  8t 
Co.'s  right  of  possession  down  to  the  time 
of  the  conversion,  but  the  form  of  the  re« 
plication  does  not  put  that  in  issue.  He  also 
referred  to  the  Year  Book,  Easter  term,  Hen. 
8.  fol.  7.  pi.  7,  Roekwood  v.  Feasar  (13), 
and  Pirn  v.  Oraz^ook  (14). 

CoLTMAK,  J.— Notwithstanding  the  labor- 
ious argument  in  support  of  the  rule,  I  think 
this  is  a  very  plain  case.  The  tenth  plea  con- 
tains an  allegation  of  titie  in  Mayor  8e  Co. 
before  the  conversion,  and  then  it  is  said  that 
the  plea  gives  tide  to  the  plaintiff  by  way  of 
colour;  bat  unless  the  plea  is  to  be  under- 
stood as  containing  a  statement  of  tide  in 
Mayor  &  Co.  down  to  the  time  of  the 

(12)  Popham,  1. 
(18)  Cro.  Eliz.  262. 

(14)  2  Com.  B.  445;  s.o.  15  Law  J.  Rep.  (!f.8.) 
C.P.  52. 


conversion,  then  it  contams  nothing 
colour.  There  is  some  difficulty  in  saying 
what  is  colour  and  what  is  substance  in 
these  pleas.  The  rule  is  universal  that  the 
replication  de  injurid  puts  in  issue  all  mate- 
rial allegations  in  the  plea.  The  only  mate- 
rial allegation  that  could*  avail  the  deiim- 
dants  here  would  be  that  Mayor  &  Co. 
were  entided  at  the  time  of  the  convenion  : 
that  therefore  was  put  in  issue,  and  has  been 
found  against  the  defendants  by  the  jury. 
As  to  the  question,  whether  the  tenth  plea 
was  demurrable,  we  need  not  consider  that 
now.  It  is  conceded  that  the  tendi  and  the 
fifth  pleas  are  substantially  the  same,  and 
the  decision  on  one  involves  both.  The 
verdict  was  right,  and  the  rule  muit  be 
discharged* 

Mauls,  J. — I  also  think  the  verdict  is 
right.  The  same  question  is  raised  by  the 
fifth  and  tenth  pleas;  and  if  they  raise  any 
question  at  all,  that  question  roust  be, 
whether,  at  the  time  of  the  conversion  the 
plaintiff  was  entided  to  the  hops  ?  becanse 
if  the  plaintiff  was.  Mayor  &  Co.  were  not 
If  the  tenth  is  a  good  plea,  then  the  right 
of  possession  of  the  hops  at  the  time  of  the 
conversion  is  put  in  issue.  There  may  be 
a  question  whether  the  plea  is  good— 
whether  it  does  allege,  in  unambiguous 
language,  that  Mayor  8c  Co.  were  entitled 
at  Ske  time  of  the  conversion  t  But  if  it  does 
not  state  that,  then  it  contains  no  justification 
at  all,  but  is  a  mere  statement  of  immatem) 
facts  from  the  beginning  to  the  end.  Even 
in  that  case,  the  replication  de  hijwrid  would 
put  the  whole  of  the  fects  alleged  in  the 
plea  in  issue,  because  where  nothing  is 
material,  you  cannot  sav  one  thing  is  more 
material  than  another;  and  the  defendant 
would  not  be  entided  to  the  vetdict  unless 
he  proved  the  whole  plea.  I  think-  the  plea 
cannot  now  be  taken  to  mean  nothii^;  and 
then  we  must  consider  that  it  does  contain 
the  allegation  that  Mayor  &  Co.  were  enti* 
ded  at  die  time  of  the  couTezsion,  and  that 
is  a  good  plea.<  Then,  after  being  replied  to 
you  may  throw  overboard  all  the  imma- 
terial matter,  and  the  plea  is  in  substanoe 
*'  that  at  the  time  of  the  ooovcnion  Msyor 
&  Co.  were  entided  to  the  goods,  snd 
authorised  die  defendants  to  take  them." 
The  plaintiff  says,  by  his  lepHeation,  that 
the  defendants  converted  the  goods  without 
the  cause  alleged  in  their  plea,  and  that 
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replication  is  found  for  him  by  the  jnry. 
Now,  that  replication  puts  in  issue  every- 
thing material  that  is  affirmed  by  the  plea, 
vbeclier  it  be  matter  of  title  or  authority 
deiived  from  the  plaintiff.     Whether  they 
be  facts  of  that  class  which  would  have 
rendered  the  replication  demurrable,  is  of 
00  consequence  now ;   its  operation   is  to 
put  everything  which  is  material  in  issue, 
ind  nothing  more.     My  Brother  Manning 
njs,  that  the  plaintiff  cannot  shew  title 
ia  himself  through  Bradley,  because  that 
wodd  be  setting  up  affirmative  matter  under 
a  negative  replication.      That    is  some« 
times  true;  but  the  right  test,  as  to  the 
matter  proposed  to  be  proved  being  affir- 
mative or  not,  is  this  :  the  replication  being 
merely  negative,  the  plaintiff  can  only  shew 
matters  which  (whether  affirmative  or  nega- 
tive,) negative  the  matters  alleged  by  Uie 
defendant  in  his  plea.   The  distinction  is  not 
between  affirmative  and  negative  matters, 
bat  between  matters  in  confession  and  avoid- 
ance of,  and  matters  which  negative,  the  plea. 
Take  the  case  of  an  action  of  trespass ;  plea, 
a  right  of  common  invaded  ;  replication  de 
»^'il,— the  plaintiff  could  not,  under  that, 
shew  he  had  a  right  of  common  also,  but 
be  might  shew  that  the  defendant  had  none. 
So  if  the  plea  set  out  title  to  land ;  replication 
de  n^urid,  not  demurred  to,— the  plaintiff 
imder  that  form  of  replication  could  not 
sbew  a  grant  or  right  of  way  derived  out  of 
the  estate  of  the  defendant  by  way  of  con- 
fession and  avoidance  wiUiOttt  pleading  it; 
bet  he  might  shew  that  before  the  trespass 
complaint  of  in  the  declaration,  the  defen- 
^t  had  parted  with  his  estate  in  the  land. 
It  is  the  taking  title  otil  of  the  defendant 
nther  than  the  shewing  it  in  some  one 
else,  that  is  material.   So  here,  the  plaintiff 
may  take  the  property  out  of  Mayor  & 
Co.,  which  is  a  material  allegation  in  the 
plea  put  in  issue  by  the  replication.     He 
may   shew   that   it   is   out  of  them    by 
any  media  of  proof  he  pleases,  and  the 
most  effisctual  way  of  shewing  that  Mayor 
&  Co.  Jiad  not  the  hops  at   the  time  of 
tbe  conversion,  was  by  shewing  they  had 
parted  with  them  before.     That  is  affir- 
mative mallar  certainly,  but  it  is  not  matter 
b  confeOTicm  and  avoidance;  it  negatives 
the  averment  contained  in  the  defendants* 
plea.     Taking  it  either  way,  tiie  verdict  in 
this  case  is  right.    If  the  plea  is  bad,  and 
Nkw  Skbibs,  XVII.— C.P. 


does  not  contain  the  allegation,  then  the 
plea  amounts  to  nothing  at  all ;  if  the  plea 
is  good,  and  does  contain  the  allegation, 
that  allegation  was  material,  was  put  in 
issue  by  the  replication,  and  was  disproved, 
and  so  the  rule  must  be  discharged. 

Cr£sswell,  J.-— I  am  of  the  same  opinion. 
If  the  plea  is  bad,  it  offers  no  justification 
for  the  act  complained  of,  and  cannot  affect 
the  verdict;  if  the  plea  be  good,  then  it 
involves  an  allegation  that  Mayor  &  Co. 
were  possessed  at  the  time  of  the  conversion ; 
such  allegation  being  material  was  put  in 
issue  by  the  replication,  and  disproved  by 
the  evidence. 

Williams,  J.— I  am  of  the  same  opinion. 


Rule  discharged. 


1848. 
Jan.  11,  18 
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BOOZEY  V,  TOLKIEN. 


Copyright — Pleading — Several  Counts — 
Statute  5^6  Vict.  c.  45. 

In  an  action  for  the  infringement  of  a 
copyright^  the  plaintiff  trill  not  be  allowed 
a  eount  on  the  statute  5  &  6  Vict,  c,  45,  in 
conjunction  with  a  count  for  the  infringement 
of  the  same  copyright  at  common  law. 

Under  a  eount  on  the  above  statute  for 
infringing  a  copyright^  setting  forth  the  re- 
quisitions  of  the  statute^  and  concluding  con- 
tra formam  statuti,  the  plaintiff  may  set  up 
his  common  law  right,  if  he  fail  to  bring 
himself  within  the  operation  of  the  statute. 

Case  for  the  infringement  of  a  copyright. 
The  declaration  contained  three  counts :  the 
first  count  stated,  that  before  and  at  the  time 
of  the  committing  of  the  grievances  by  the 
defendant,  thereinafter  mentioned,  the  plain- 
tiff was,  and  firom  thence  hitherto  has  been, 
and  still  is,  the  proprietor  of  the  copyright 
of  and  in  a  certain  book,  to  wit,  a  musical 
composition,  called  "Tutto  h  sciolto,  eh 
di  funesto,  Scena  ed  aria  nell*  opera,  La 
Sonnambula,  del  M.  Bellini,"  and  also  of 
the  copyright  of  and  in  a  certain  other  book, 
being  a  musical  composition,  called  **  Tutto 
e  gioja,  tutto  e  festa,  Cavatina  nell'  opera, 
La  Sonnambula,  del  M.  Bellini ;"  which 
said  several  books  had  been  and  were,  and 
each  of  them  had  been  and  was  first  printed 
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Practiee-^Enlarged  Rule,  Service  of. 


In  thtM  Courtf  the  party  moving  to  en- 
large a  rule  should  serve  the  rule  for  «n- 
larging  it  on  the  other  party.  And  when  a 
rule  is  enlarged  by  consent^  the  party  whose 
interest  it  is  to  keep  it  alive  must  serve  the 
enlarging  rule  on  his  adversary. 

In  this  case  a  rale,  which  had  been  pre- 
Tiously  enlarged,  was,  on  the  last  day  of 
Michaelmas  term  1847,  farther  enlarged 
by  consent.  That  rule  was  not  served,  and 
no  one  having  appeared  to  shew  cause  against 
it,  it  was  made  absolute. 

H.  Hill  moved  to  revive  the  rule,  on 
the  ground  that  there  was  some  doubt  as 
to  the  practice  of  this  Court  with  regard  to 
the  serrice  of  enlarged  rules,  viz.,  whether 
it  was  necessary  to  serve  them  at  all,  and  if 
so,  which  party  was  bound  to  do  so.  In 
Chit.  Archb.  p.  1191,  it  is  said  not  to  be 
the  practice  to  serve  enlarged  rules,  because 
both  parties  are  before  the  Court. 

Wilde,  C.J. — As  I  understand  the  prac- 
tice in  this  court,  it  is  the  duty  of  the  party 
who  moves  to  enlarge  a  rule  to  serve  the  rule 
for  enlarging  it  on  the  other  party ;  and  that 
if  the  rule  is  enlarged  by  consent,  the  party 
whose  interest  it  is  to  keep  it  alive  should 
serve  the  enlarging  rule  on  his  adversary. 
If  the  party  enlarging  the  rule  does  not 
serve  a  rule  for  that  purpose,  he  is  taken  to 
have  abandoned  it.  As  in  the  present  case 
there  was  a  mistake  with  regard  to  the  prac* 
tiee,  the  Court  think  that  the  rule  may 
stand  revived  till  a  further  day  in  term. 

Rule  revived. 


1848 
Jul 


148.     \ 
.25.  j 


8TREETER  V,  BARTLETT. 


Evidence — Insolvents  Schedule — Attest- 
ing Witness. 

An  insolvenVs  schedule  which  was  offers* 
ed  in  evidence  as  containing  an  admission 
by  the  insolvent  of  a  debt,  consisted  ofseve^ 
ral  sheets,  each  of  which  was  signed  by 
the  insolvent,  and  the  first  one  only  (which 
was  not  the  sheet  containing  the  admission  J 
was  also  signed  by  an  attesting  witness ;— • 


Held,  that  the  aitesiatiom  appUed  totkeug- 
nature  of  aU  the  sheets,  and  that  the  schedik 
was  not  admissible  without  (Ae  evidence  o/ 
ihe  attesting  witness. 

Debt,  for  money  lent,  for  interest,  and 
on  an  account  stated. 

Plea— iVittii^am  indebitatus* 

The  particulars  of  demand  aocompanyiDg 
the  declaration  claimed  the  sum  of  25^  10«. 
\ld.,  due  on  two  I  O  Us,  and  forroter- 
est,  and  for  money  lent.  The  venue  wai 
laid  in  Middlesex,  then  changed  to  Sussex, 
and  afterwards  brought  back  to  Middlesex^ 
on  the  usual  undertaking,  by  the  plaintiff, 
to  give  material  evidence  there.  The  de- 
fendant gave  the  plaintiff  notice  to  prove 
the  consideration  of  the  I  O  Us. 

At  the  trial,  before  Coltman,  J.,  the 
plaintiff,  for  the  purpose  of  proving  that  tbe 
I  O  Us  had  been  given  for  money  lent, 
offered  in  evidence  a  schedule  of  the  defen- 
dant's, produced  from  the  Insolvent  Coait 
in  Middlesex,  which  contained  in  one  sheet 
an  admission  of  the  debt  for  money  lent  on 
the  I  O  Us.  There  were  several  sheets  in 
the  schedule,  all  of  which  were  signed  by 
the  defendant,  but  the  first  only  (which  was 
not  the  one  containing  the  adniisnon),  was 
signed  by  the  attorney  for  the  defendant,  as 
attesting  witness,  and  he  was  not  called  to 
prove  the  signature  by  the  defendant.  The 
Judge  thought  that  the  schedule  was  not 
admissible  without  the  evidence  of  the 
attesting  witness.  A  verdict  was  found  for 
the  plaintiff,  but  leave  vras  reserved  to  the 
defendant  to  move  to  enter  a  nonsuit,  on  the 
ground  that  the  plaintiff  had  not  fulfilled 
his  undertaking. 

A  rale  nisi  having  been  obtained  accord- 

Lush  now  shewed  cause.  —  The  objec- 
tion raised  is,  that  the  attesting  witness 
to  the  schedule,  required  by  1  &  2  Vict 
c.  110.  s.  09,  and  by  the  general  order  of 
the  Insolvent  Court  (Nov.  1»  1842),  rule  4, 
was  not  called  at  the  trial,  and  that  there- 
fore the  schedule  was  inadmissible  in  evi- 
dence. The  case  of  Bailey  v.  Bid»eUi\) 
is  directly  in  point.  Thore,  under  a  rule 
of  the  Court  of  Bankraptcy,  siniilaT  to  the 
rale  in  the  Insolvent  Court,  the  Court  held 

(1)  13  Mee.  &  W^.  73;  t.  c  15  Uw  J.  lUfk 

(47.60  Exch.  264. 
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it  to  be  unnecessary  to  call  the  attesting 
witness.  The  schedale  is  offered  here  only 
as  an  admission  by  the  defendant. 

[Cresswell,  J. — Is  there  anything  here 
to  ihew  that  the  Insolvent  Court  had  acted 
on  this  schedule  ?  In  the  case  in  the  £z<- 
cbequer,  the  Court  proceeded  on  the  ground 
that  the  Bankruptcy  Court  had  acted  upon 
the  docoment.] 

There  are  memoranda  on  the  schedule 
shewing  the  date  of  the  petition,  of  the  filing 
of  the  sdiedttle,  of  the  vesting  order,  and  of 
the  day  appointed  for  the  hearing.  Proof 
that  the  document  came  from  the  Court,  and 
proof  of  the  defendant's  handwriting,  would 
have  safBciently  established  the  admission 
by  the  defendant  without  calling  the  con- 
ventional witness.  The  first  sheet  only  is 
signed  by  the  attesting  witness,  and  the 
phdotiff  relied  npon  an  independent  sheet 
signed  by  the  defendant. 

[Mauls,  J. — I  think  you  would  have 
some  difficulty  in  getting  on  without  the 
beginning  of  the  schedule.  I  think  it 
mast  be  ineorporated  with  what  follows,  and 
that  the  attestation  on  the  first  sheet  must 
apply  to  the  whole  of  the  schedule.] 

It  is  submitted  that  the  case  in  the  Court 
of  Exchequer  above  cited  governs  the 
present. 

[Maule,  J.—- In  Bailey  v.  Bidwell  the 
allegstkm  sought  to  be  proved  was,  that  the 
defendant  had  presented  a  petition  the  con- 
tents of  whidi  were  not  material,  and  not 
that  he  had  made  any  admission.  The  Court 
there  put  their  decision  on  the  ground  that 
the  Court  of  Bankruptcy  had  acted  upon 
the  petition,  which  moat  have  been  evidence 
that  the  petition  had  been  presented.  In  the 
present  ease  it  is  necessary  for  you  to  prove 
more  than  that  the  defendant  filed  his  sche- 
dule :  yoQ  must  prove  some  of  its  contents. 
Suppose  the  attesting  witness  had  been 
called,  and  had  said  that  a  material  part  had 
been  concealed  from  him,  or  that  he  was 
blind  or  illiterate.] 

There  is  primd  facie  evidence  without 
him,  though  he  might  be  called  in  contra- 
diction. It  appears  from  the  fact  that  a  day 
had  been  appointed  for  the  hearing,  that  the 
schedale  had  been  filed,  and  the  Court  had 
acted  on  it. 

HawkinSi  in  support  of  the  rule. — The 
vrbedtile  only  amounts  to  a  proposal  to  take 
the  benefit  of  the  1  &  2  Vict.  c.  110.  There 


are  no  provisions  in  the  statute  requiring  the 
memoranda  mentioned  to  be  indorsed  on  the 
schedule. — (He  was  then  stopped  by  the 
Court.) 

Mavle,  J. — I  think,  in  this  case,  that 
the  subscribing  witness  ought  to  have  been 
called.  In  the  case  which  occurred  in  the 
Court  of  Exchequer,  the  Court  thought  it 
was  proved  that  the  petition  had  been  pre- 
sented. That  decision  does  not  apply  to 
the  present  case.  The  memoranda  upon 
the  schedule  referred  to  by  Mr.  Lush  were 
clearly  no  part  of  the  proceedings,  and  it, 
therefore,  must  be  assumed  that  they  were 
never  acted  upon  at  all.  It  was  necessary 
for  the  plaintiff  to  shew  that  this  parchment 
had  been  signed  by  the  defendant ;  and  it 
was,  therefore,  most  material  that  the  cir- 
cumstances under  which  the  signature  had 
taken .  place  should  appear,  in  order  that  it 
might  be  seen  whether  the  statement  had 
been  made  in  such  a  manner  as  to  make 
it  evidence  against  the  defendant.  That  is 
the  object  for  which-  the  attestation  of  a 
subscribing  witness  is  required.  The  rule 
of  the  Insolvent  Court  directs,  that  there 
should  be  a  subscribing  witness,  and  de- 
scribes what  sort  of  person  he  should  be. 
It  directs  that  the  schedule  shall  be  signed 
by  the  petitioner  in  the  presence  of,  and 
shall  be  attested  by,  his  attorney.  This 
shews  that  the  law  relating  to  subscribing 
witnesses  ought  to  apply ;  that  the  matter 
was  not  to  be  left  to  the  option  of  the  parties, 
but  that  the  document  should  have  Uie  par- 
ticular safeguard  specified  in  the  rule.  The 
natural  consequence  of  the  rule  of  court 
requiring  such  a  signature  is,  that  the  ordi- 
nary practice  should  apply. 

Crbssweix,  J. — I  also  am  of  opinion 
that  this  rule  should  be  made  absolute.  It 
is  quite  clear,  that  Mr.  Lush's  application 
to  receive  this  schedule  was  a  departure 
from  the  ordinary  rules  of  evidence.  The 
only  reason  adduced  for  making  that  appli- 
cation was  founded  on  the  case  in  the  Court 
of  Exchequer  ;  but  that  case  is  distin- 
guishable from  the  present.  The  Insolvent 
Court  have  made  a  rule  that  the  schedule 
of  the  petitioner  should  be  verified  by  an 
attesting  witness,  and  there  are  no  circum- 
stances here  to  induce  us  to  receive  the 
schedule  without  one. 

Williams,  J.  concurred. 

Rule  absoluie^ 
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EirOSTROM   AND  OTHSR8  V. 
BRIOHTMAN  AND  OTHERS. 


Practice — Special  Case,  under  theS  ^  4c 
Will.  4.  c.  42.  8.  2o.^Speeial  Verdict. 

The  Court  will  not  hear  a  special  case  in 
which  the  parties  have  agreed  that  the  Court 
may  draw  such  inferences  from  the  facts  as 
a  jury  might  draw^  and  that  the  case  may  be 
turned  into  a  special  verdict. 

A  special  case  was  stated  in  tbis  action, 
after  issue  joined  and  before  trial,  by  consent 
of  the  parties,  by  order  of  Erie,  J.,  under 
the  3  &  4  Will.  4.  c  42.  s.  25.  At  the  end 
of  the  case  there  was  a  clause  empowering 
the  Court  to  draw  any  inferences  from  the 
fiscts  which  a  jury  might  have  drawn,  and 
reserving  to  either  party  the  right  of  turning 
the  special  case  into  a  special  verdict. 

ChanneUf  Serf,  and  Peacock  appeared 
for  the  plaintiffs ;  and 

Kinylake,  Serj.,  with  M.  Smithy  for  the 
defendants. 

Maule,  J.— I  do  not  think  we  ought  to 
hear  this  case.  We  are  called  on  to  decide 
both  the  law  and  the  facts,  and  yet  the  facts 
must  be  found  in  a  special  verdict,  so  that 
a  court  of  error  would  have  to  give  judg- 
ment on  a  state  of  facts  difierent  from  that 
on  which  we  decide. 

Cress  WELL,  J.— Does  the  statute  which 
authorizes  special  cases,  also  authorize  spe* 
cial  verdicts?  How  are  the  facts  to  be 
found  ?  We  may  all  agree  to  find  for  the 
plaintiffs  or  for  the  definidants,  and  yet  we 
may  draw  different  inferences  of  fact  from 
the  case. 

Maule,  J.  added — The  act  studiously 
avoids  the  mention  of  special  verdicts.  There 
is  not  here  any  absolute  consent  to  a  spe- 
cial case  under  the  25th  section  of  the  Law 
Amendment  Act  ( 1 ).  It  is  only  conditional. 
The  parties  have  believed  themselves  to  be 
under  an  agreement  which  does  not  exist ; 
the  case  must  therefore  be  passed  over 
until  they  come  to  an  agreement  on  which 
the  Court  can  act. 

(1)  The  8  &  4  Will.  4.  o.  42.  8.  25.  providM* 
*'  That  it  shall  be  lawful  ibr  the  parties  in  any 
action  or  information  alUr  iaane  joined,  by  oonseat, 
and  by  order  of  any  of  the  Judges  of  the  said  supe- 
rior courts,  to  state  the  facts  of  the  case  in  the  form 
of  a  special  case,  for  tha  opinion  of  the  Court,  and 
to  agree  that  a  judgment  shall  be  entered  for  tha 
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ALLWORTH  V.  DORE. 


Parliament — Notice  to  Respondent,  under 
6  Vict.  c.  18.  s.  64. 

When  an  appe<d  from  the  decision  of  s 
revising  barrister  is  called  on^  and  the  rt' 
spondent  does  not  appear,  the  appelUuU  most 
prove  the  service  of  a  ten  days*  notice  on  ihs 
respondent,  or  shew  a  sufficient  excuse  for 
the  omission ;  otherwise  the  appeal  must  ht 
struck  out. 

This  was  a  consolidated  appeal  from  the 
decision  of  the  revising  banister  for  the 
borough  of  Abingdon.  The  case  was  called 
on  in  Michaelmas  term,  when  the  respon- 
dent did  not  appear. 

Alexander^  for  the  appellant  (Nov.  18). — 
I  have  no  affidavit  of  service,  as  the  appeUsnt 
was  given  to  understand  that  the  reapondeaU 
would  appear.  There  are  some  special  facts 
connected  with  the  service  of  the  notice,  and 
the  Court  under  the  authority  of  Newtou 
▼.  Moberley  (1)  will  postpone  the  case,  and 
this  will  enable  the  appellant  to  be  prepared 
with  an  affidavit. 

[Wilde,  C.J.— The  case  may  stand  ovei 
till  the  next  day  for  hearing  appeals.] 

Alexander  (Jan.  20)  produced  an  affi- 
davit, which  stated  that  the  ten  days'  notioe 
required  by  the  64th  section  of  6  ft  7 
Vict.  c.  IS.  had  not  been  given  in  point  of 
fact,  but  that  the  service  of  such  notice  had 
been  waived  by  the  resiy>ndents  who  had 
agreed  to  appear  in  support  of 


Wilds,  C.J.— It  does  not  af^ar  bom 
the  affidavit  that  anything  waa  consented 
to  be  waived,  except  some  formal  matten 
which  occurred  before  the  revising  barrister. 
The  appellant  now  comes  before  us  as  if 
this  were  the  first  day  for  hearing  appeals, 
and  he  asks  for  judgment  in  bis  iavoor, 
because  the  respondent  does  not  appear. 

plaintiff  or  the  defendaat,  hj  oonfeseioa,  <«r  of  ««fli 
prosequi,  immediately  after  the  deoiaion  of  the  eiar, 
or  otherwiae,  aa  the  Court  may  thiak  fit,  aad  jadg- 
ment  shitll  be  entered  accordingly.** 

(1)2  Com.  B.  203 ;  a.  e.  tS  Law  J.  Rap.  (tf^) 
C.P.  15*. 
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He  doei  not  shew  that  the  ten  days'  notice 
required  hy  the  act  has  been  given  to  the 
respondent,  and  therefore  the  appeal  must 
be  struck  oat. 

Maulb,  J. — The  proviso  at  the  end  of 
the  64th  section  of  the  6  Vict.  c.  18.  gives 
the  Court  power  to  adjourn  the  hearing  of  the 
appeal  upon  reason  assigned.  When  the 
Court  is  induced  to  depart  from  its  usual 
coone  of  proceeding,  it  always  requires 
some  good  and  valid  reasons  to  be  given  for 
soeh  departure;  and  with  respect  to  this 
set  of  parliament,  the  grounds  must  be  very 
substantial.  H  ere  there  is  no  ground  what-* 
ever  for.  the  application,  and  we  must  ad-» 
here  to  the  terms  of  the  act. 

C&£88WEix,  J. — Assuming  the  circum- 
stuices  to  be  Uie  same  now,  and  considering 
the  case  as  if  it  were  the  first  day  when  it 
was  called  on  last  term  (when  I  was  not 
present)  the  first  thing  the  appellant  must 
do  is  to  bring  himself  within  the  proviso 
of  the  64th  section,  to  be  able  to  ask  for 
a  postponement ;  the  affidavit  produced  is 
not  sufficient  to  warrant  the  Court  to  grant 
a  postponement ;  and,  therefore,  the  appel- 
lant cannot  be  heard. 
WiLUAMS,  J.  concurred. 

Appeal  struck  out. 


1848 
Jan. 


48.     \ 
.20.  J 


WATSON  r.  PITT. 


Parliament— 6  Vict,  c,  18.  s.  11.— Bo- 
r<mgh  Voter — Service  of  Notice  of  Objection^ 

The  ierviee  of  a  notice  of  objection  on  a 
^9\tgh  voter  wot  itated  by  the  reviring 
^trriker  to  have  been  made^  by  putting  the 
^iee  and  leaving  it  tnthin  the  entrance  door 
if  the  voter* s  place  of  abode  between  nine 
Md  Un  o'clock  of  the  night  of  the  2&th  of 
Atigutf: — Heldy  that  the  time  and  mode 
ofinpieewere  insufficient;  and  that  whether 
fi  suttee  of  objection  had  been  properly  served 
^  a  question  of  fact  to  be  determined  by  the 
rtvismg 


This  was  an  appeal  from  the  decision  of 
^  revising  bairister  for  the  borough  of 
Bewdley,  who  stated  the  following 

CASE. 

At  the  Court,  held  on  Thursday,  the  20th 
<^  October,  beibte  the  revising,  barrister  for 
the  borough  of  Bewdley»  Charles  Watson, 


of  Bridge  Street,  in  Stourport,  within  the 
said  borough,  objected  to  the  name  of  Francis 
Pitt  being  retained  on  the  list  of  persons 
entitled  to  vote  in  the  election  of  a  mem« 
ber  to  serve  in  parliament  for  the  said 
borough,  in  respect  of  a  house  and  land 
in  the  hamlet  of  Wribbenhall.  The  facts 
of  the  case  were  as  follows : — William  Tay- 
lor, on  behalf  of  the  objector,  went  to  the 
house  of  the  said  Francis  Pitt  between  nine 
and  ten  o'clock  in  the  evening  of  the  25th 
of  August  last.  He  knocked  at  the  door 
of  the  house  several  times  and  no  person 
answered,  he  thereupon  put  a  due  notice  of 
objection,  signed  by  the  said  Charles  Wat* 
son,  within  die  house ;  and  this  was  the  only 
occasion  on  which  he  attempted  to  serve 
the  said  notice.  I  decided  that  this  was  not 
a  sufficient  service  of  notice  of  objection 
within  the  meaning  of  the  17th  section  of 
the  Stat.  6  &  7  Vict.  c.  18,  and  therefore 
that  the  said  Charles  Watson  was  not  en-r 
titled  to  call  upon  the  said  Francis  Pitt  to 
prove  that  he  was  entitled  to  be  retained  on 
the  list  of  voters  for  the  said  borough,  by 
reason  whereof  the  name  of  the  said  Francis 
Pitt  was  retained  on  the  list  of  voters  for 
the  said  borough. 

If  the  Court  should  be  of  opinion  that  the 
service  was  sufficient,  then  the  name  of  the 
said  Francis  Pitt  is  to  be  expunged  from 
the  said  list.  But  if  the  Court  should  be  of 
opinion  that  the  service  was  not  sufiicient, 
then  the  name  of  the  said  Francis  Pitt  is  to 
be  retained  on  the  list.  Signed  by  the 
revising  barrister. 

**  I  appeal  from  this  decision. 

"  Charles  Watson, 
"  Bridge  Street,  Stourport" 

The  case  came  on  to  be  argued,  in  Mi« 
chaelmas  term  last,  when  the  Court  were  of 
opinion  that  the  matter  of  appeal  was  not 
sufficiently  stated  to  enable  them  to  give 
judgment,  and,  under  the  power  given  by 
the  65th  section  of  6  &  7  Vict.  c.  18,  re- 
mitted the  statement  to  the  revising  barrister 
that  the  case  might  be  more  fully  stated. 

The  revising  barrister  thereupon  re-i 
turned, — "  The  above  statement  having 
been  remitted  by  the  Court  to  me  the 
said,  &e,  to  be  more  fully  stated  as  to 
whether  the  service  of  the  said  notice  of 
objection  was  made  at  the  voter's  place  of 
abode  mentioned  in  the  list,  and  whether 
the  said  notice  was  left  there,  and  also  as  to 
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the  ground  on  which  I  came  to  the  conclu- 
sion that  the  facts  found  by  me  did  not 
establish  a  sufficient  service  of  such  notice, 
I  hereby  find  the  following  additional  facts : 
namely,  that  the  service  of  the  said  notice 
was  made  at  the  voter's  place  of  abode 
mentioned  in  the  list ;  that  the  said  notice 
was  put  inside  the  said  door  which  was  the 
usual  entrance  door  of  the  said  bouse,  and 
was  left  there.  And  I  state  and  submit  to 
the  Court  that  the  following  was  the  ground 
of  my  said  decision,  namely,  I  was  of  opi- 
nion that  the  time  and  mode  of  the  service 
of  the  said  notice  were  unreasonable,  and 
that  some  further  attempt  to  leave  the  said 
notice  with  some  person  at  the  said  house 
of  the  said  F.  Pitt  ought  to  have  been  proved 
in  order  to  satisfy  the  provisions  of  the  said 
statute. 

Gray^  for  the  appellant. — The  notice  was 
properly  served  in  compliance  with  the  l7th 
section  of  the  6  &  7  Vict.  c.  1 8.  The  words 
of  the  act  are  that  a  person  objecting  "  shall 
give  or  cause  to  be  left  at  the  place  of  abode." 
It  prescribes  no  particular  mode  of  leaving ; 
and  the  case  as  amended  finds  that  tibe 
notice  was  left  at  the  place  of  abode,  and 
that  is  sufficient.  The  notice  is  to  be  served 
on  the  25th  of  August :  that  means  at  any 
time  on  that  day ;  and  the  revising  barrister 
had  no  power  to  limit  the  hours  of  the  day, 
the  whole  of  which  is  given  by  the  act.  If 
there  had  been  any  suggestion  of  fraud  on 
the  part  of  the  objector,  the  service  could 
not  have  been  considered  a  good  service ; 
but  there  is  nothing  of  that  kind  here. 

ByleSt  tSerj.,  for  the  respondent.— The 
Court  are  concluded  by  the  finding  of  the 
revising  barrister,  who  states  as  a  fact  that 
the  service  of  the  notice  was  an  unreasonable 
service,  and  that  is  the  same  thing  as  no 
service  at  all.  If  it  be  a  question  which  the 
Court  will  entertain,  they  will  look  at  all 
the  surrounding  circumstances,  and  decide 
in  accordance  with  the  meaning  and  inten- 
tion of  the  act  of  parliament  The  words 
"  left  at  the  place  of  abode"  do  not  mean 
any  leaving :  if  it  did,  putting  the  notice 
down  the  chimney  or  in  a  drawer  in  the 
voter's  house  would  be  sufficient.  The 
meaning  is,  that  the  notice  shall  be  left  in 
such  a  reasonable  time  and  manner  that 
the  presumption  is  the  voter  will  receive  it. 
Neither  was  done  here.  The  time  was  after 
business  hours,  when  the  voter  was  probably 


in  bed;  the  mode,  viz»  {mtting  it  inside 
the  door,  was  an  improper  mode ;  it  might 
have  been  put  under  the  door-mat  Notice 
of  dishonour  of  a  bill  or  a  notice  to  quit,  if 
served  in  the  way  here  described,  would  not 
be  held  to  be  sufficient  service.  If  it  does 
not  appear  ft'om  the  facts  stated  that  the 
decision  of  the  revising  barrister  was  wrong, 
such  decision  must  be  affirmed— IFodos  t. 
CoUon(^). 

Gray,  in  reply,  contended  that  the  focts 
as  stated  shewed  that  the  service  was  not 
unreasonable.  A  service  by  the  post  is 
sufficient,  and  the  delivery  of  letters  is  often 
after  9  o'clock  at  night.  , 

Wilde,  C.J.— The  decision  of  the  re- 
vising barrister  must  be  affirmed.  The  17th 
section  of  6  &  7  Vict.  c.  18.  enacts,  that 
service  of  the  notice  of  objection  vrill  be 
sufficient  if  "  left  at  the  place  of  abode  "  of 
the  party  objected  to.  What  does  that 
mean?  How  must  it  be  left?  A  bare 
leaving  would  not  be  sufficient ;  otherwise 
it  might  be  put  into  a  drawer,  or  left  in  an 
infinite  variety  of  ways  which  the  act  would 
not  sanction  as  any  service  at  all.  Clearly 
the  notice  must  be  left  at  the  place  of  abode 
at  such  time  and  in  such  mode  as  to  afibrd 
(at  least)  a  cogent  presumption  that  the 
person  objected  to  will  have  a  reasonable 
chance  of  receiving  it.  This  being  so,  we 
are  then  driven  to  consider  the  time  at,  and 
the  mode  in,  which  the  notice  of  objection 
was  left  in  this  case.  Now  the  facts  are,  that 
the  objector,  between  9  and  10  o'clock, 
(beyond  the  hours  when  people  are  about,) 
put  the  notice  inside  the  door  of  the  voter's 
place  of  abode,  as  described  in  the  list  (and 
this  may  not  have  been  his  actual  place  of 
residence).  There  is  nothing  more  done 
or  attempted  to  be  done  by  the  objector. 
There  is  no  proof  by  him  that  no  persoa 
was  in  the  house ;  probably  there  was,  and 
then  the  notice  should  have  been  left  with 
that  person.  The  revising  barrister  says, 
he  thought  the  time  and  mode  of  service 
were  unreasonable,  and  we  are  of  the  same 
opinion.  I  also  think  that  the  taffictencj 
of  the  service  was  a  question  of  het  for  the 
decision  of  the  revising  barrister* 

Mauls,  J.,  Cresswsll,  J.  and  Wiluaxb, 
J.  concurred. 

DecUUm  affirmed^  with  eo$U, 
(I)  ^»ff,  p.  6S. 


HILARY  TERM,  1848. 


141 


it  to  be  unnecessary  to  call  the  attesting 
witness*  The  schedule  is  offered  here  only 
as  an  admission  by  the  defendant. 

[Cresswell,  J. — Is  there  anything  here 
to  shew  that  the  Insolvent  Court  had  acted 
on  this  schedule  ?  In  the  case  in  the  £x< 
chequer,  the  Court  proceeded  on  the  ground 
that  the  Bankruptcy  Court  had  acted  upon 
the  document.] 

There  are  memoranda  on  the  schedule 
shewing  the  date  of  the  petition,  of  the  filing 
of  the  schedule,  of  the  vesting  order,  and  of 
the  day  i4)pointed  for  the  hearing.  Proof 
that  the  document  came  from  the  Court,  and 
proof  of  the  defendant's  handwriting,  would 
have  sufficiently  established  the  admission 
by  the  defendant  without  calling  the  con- 
ventional witness.  The  first  sheet  only  is 
signed  by  the  attesting  witness,  and  the 
plaintiff  relied  upon  an  independent  sheet 
signed  by  the  defendant. 

[Mauls,  J.— I  think  you  would  have 
some  difficulty  in  getting  on  without  the 
beginning  of  the  schedule.  I  think  it 
must  be  incorporated  with  what  follows,  and 
that  the  attestation  on  the  first  sheet  must 
apply  to  the  whole  of  the  schedule.] 

It  is  submitted  that  the  case  in  the  Court 
of  Exchequer  above  cited  governs  the 
present. 

[Maulk,  J. — In  Bailey  v.  Bidwell  the 
allegation  sought  to  be  proved  was,  that  the 
defendant  had  presented  a  petition  the  con- 
tents of  which  were  not  material,  and  not 
Uiathehad  made  any  admission.  The  Court 
there  put  their  decision  on  the  ground  that 
the  Court  of  Bankruptcy  had  acted  upon 
the  petition,  which  must  have  been  evidence 
that  the  petition  had  been  presented.  In  the 
present  case  it  is  necessary  for  you  to  prove 
more  than  that  the  defendant  filed  his  sche- 
dule :  you  must  prove  some  of  its  contents. 
Soppose  the  attesting  witness  had  been 
called,  and  had  said  that  a  material  part  had 
been  concealed  from  him,  or  that  he  was 
blind  or  illiterate.] 

There  is  ffimA  facie  evidence  without 
him,  though  he  might  be  -called  in  contra- 
diction. It  appears  from  the  fact  tliat  a  day 
had  been  appointed  for  the  hearing,  that  the 
schedule  had  been  filed,  and  the  Court  had 
acted  on  it. 

Hawkinif  in  support  of  the  role. — The 
schedule  only  amounts  to  a  proposal  to  take 
the  benefit  of  the  1  &  2  Vict.  c.  1 10.  There 


are  no  provisions  in  the  statute  requiring  the 
memoranda  mentioned  to  be  indorsed  on  the 
schedule. — (He  was  then  stopped  by  the 
Court.) 

Mauls,  J.— >I  think,  in  this  case,  that 
the  subscribing  witness  ought  to  have  been 
called.  In  the  case  which  occurred  in  the 
Court  of  Exchequer,  the  Court  thought  it 
was  proved  that  the  petition  had  been  pre- 
sented. That  decision  does  not  apply  to 
the  present  case.  The  memoranda  upon 
the  schedule  referred  to  by  Mr.  Lush  were 
clearly  no  part  of  the  proceedings,  and  it, 
therefore,  must  be  assumed  that  they  were 
never  acted  upon  at  all.  It  was  necessary 
for  the  plaintiff  to  shew  that  this  parchment 
had  been  signed  by  the  defendant ;  and  it 
was,  therefore,  most  material  that  the  cir- 
cumstances under  which  the  signature  had 
taken .  place  should  appear,  in  order  that  it 
might  be  seen  whether  the  statement  had 
been  made  in  such  a  manner  as  to  make 
it  evidence  against  the  defendant.  That  is 
the  object  for  which*  the  attestation  of  a 
subscribbg  witness  is  required.  The  rule 
of  the  Insolvent  Court  directs,  that  there 
should  be  a  subscribing  witness,  and  de- 
scribes what  sort  of  person  he  should  be. 
It  directs  that  the  schedule  shall  be  signed 
by  the  petitioner  in  the  presence  of,  and 
shall  be  attested  by,  his  attorney.  This 
shews  that  the  law  relatmg  to  subscribing 
witnesses  ought  to  apply ;  that  the  matter 
was  not  to  be  left  to  the  option  of  the  parties, 
but  that  the  document  should  have  ^e  par- 
ticular safeguard  specified  in  the  rule.  The 
natural  consequence  of  the  rule  of  court 
requiring  such  a  signature  is,  that  the  ordi- 
nary practice  should  apply. 

CR888WEIX,  J. — I  also  am  of  opinion 
that  this  rule  should  be  made  absolute.  It 
is  quite  dear,  that  Mr.  Lush's  application 
to  receive  this  schedule  was  a  departure 
from  the  ordinary  rules  of  evidence.  The 
only  reason  adduced  for  making  that  appli- 
cation was  founded  on  the  case  in  the  Court 
of  Exchequer  ;  but  that  case  is  distin- 
guishable from  the  present.  The  Insolvent 
Court  have  made  a  rule  that  the  schedule 
of  the  petitioner  should  be  verified  by  an 
attesting  witness,  and  there  are  no  circum- 
stances here  to  induce  us  to  receive  the 
schedule  without  one. 

WiLUAMs,  J.  concurred. 

Rule  absoluie* 
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work  at  them  till  July  1845,  when  he  went 
away  and  left  them.  Before  leaving,  the 
plaintiff  applied  to  the  defendant  for  hricks 
to  continue  the  work  with,  there  being  a 
few  bricks  and  some  rag  stones  then  on  the 
premises.  The  bricks  were  not  supplied, 
and  the  use  of  the  rag  stones  would  not 
have  been  advantageous  to  the  plaintiff. 
The  defendant  a  few  days  after  requested  the 
plaintiff  to  return  to  the  work.  He  refused 
to  do  so,  alleging  there  were  not  any  proper 
materials  to  carry  on  the  work  with. 

The  defendant  contended  that  there  was 
a  mistake  in  the  agreement  in  describing 
the  houses  as  situate  in  South  Street  and 
Southampton  Street,  and  that  the  word 
and  had  been  inserted  by  mistake.  He 
produced  a  receipt  signed  by  the  plaintiff, 
but  written  by  himself,  for  payment  for 
work  done  to  houses  in  South  Street,  South- 
ampton Street.  The  learned  Judge  left  it 
to  the  jury  to  say  on  the  first  issue,  whether 
the  insertion  of  the  word  **and"  in  the 
agreement  was  a  mistake,  and  whether  the 
parties  meant  to  describe  the  houses  as 
situate  in  South  Street,  Southampton  Street, 
or  in  South  Street  anti  Southampton  Street. 
The  jury  found  a  verdict  for  the  defendant 
on  all  the  issues.  A  rule  nisi  for  a  new 
trial  for  misdirection  had  been  obtained  (1). 

Pigott  shewed  cause. — The  verdict  on 
the  second  and  third  issues  is  decisive  of 
the  action,  and  therefore  no  new  trial  will 
be  granted ;  but  it  is  submitted  that  the 
jury  were  rightly  directed  on  the  first  issue. 
It  was  necessary  to  give  evidence  to  shew 
the  particular  locality  to  which  the  contract 
applied.  The  agreement  by  itself  would 
apply  to  South  Street  in  London  or  York. 
It  was  also  competent  for  the  defendant  to 
shew  that  he  had  no  houses  in  Southampton 
Street.  Evidence  of  such  a  fact  is  not  incon- 
sistent with,  or  in  contradiction  of,  the 
agreement,  but  in  explanation  of  it,  and  it 
devolves  upon  the  jury  to  say,  considering 
all  the  circumstances  before  them,  what 
was  the  real  intention  and  meaning  of  the 
agreement — Hutchins  v.  Scott  (2). 

[Maule,  J. — You  may  shew   that  the 

(1)  A  new  trial  waa  granted  on  other  pointa ; 
but  the  direction  of  the  Judge  and  the  finding  of  the 
jury  on  the  second  and  third  issues  were  admitted 
in  argument  to  bare  been  correct. 

(2)  2  Mee.  &  Wels.  809 ;  s.  e.  6  Uw  J.  Rep. 
(n.b.)  Exch.  186. 


parties  meaning  to  use  the  words  they  did 
use  were  mistaken  in  the  situation  of  the 
houses,  but  can  you  shew  and  Southampton 
Street  was  a  mistake  ?  Must  you  not  seek 
relief  in  equity  ?] 

In  Rose  v.  Sinu  (3)  it  is  said  that  Lord 
Tenterden  allowed  evidence  to  be  given  to 
shew  that  a  bill  of  exchange  for  132.  19i. 
mentioned  in  an  agreement,  really  meant  a 
bill  for  14/.  I9s. 

[Maul^s,  J. — Can  you  leave  it  to  a  jury 
to  say  whether  there  is  a  mistake  in  a 
written  agreement  ?] 

Lord  Abinger  says  in  Hutchins  v.  ScoUt 
if  No.  35  was  intended,  I  am  clearly  of 
opinion  that  parol  evidence  was  receivable 
to  shew  that  the  38  was  a  mistake. 

[Maule,  J. — But  can  you  strike  out 
anything  altogether?  What  you  have  just 
read  is  only  a  dictum  of  Lord  Abinger's.] 

In  cases  under  the  Usury  Laws,  you 
may  shew  that  too  much  or  too  little  in- 
terest waa  inserted — Booth  v.  Cooke  (4). 

Humfrey  and  Partridge^  contra. — It  is  a 
general  proposition  that  parol  evidence  is 
not  admissible  to  explain  a  written  contract. 
It  was  shewn  that  the  land  in  Southampton 
Street  was  *'  to  let**  at  the  time  the  contract 
was  made.  The  body  of  the  receipt  nss 
written  by  the  defendant,  and  the  jury 
ought  not  to  have  been  asked  to  put  a  con- 
struction upon  the  clear  and  unambiguous 
words  of  an  agreement.  It  is  not  for  the 
jury,  but  for  the  Judge,  to  expound  the  con- 
tract ;  the  only  exception  being  when  a  par- 
ticular sense  is  sought  to  be  given  to  words 
of  a  generally  received  import — Neilson  v. 
Harford  {5),  It  is  no  answer  to  say  that 
the  Judge  was  of  the  same  opinion  as  the 
jury,  because  the  plaintiff  might  have  ten- 
dered a  bill  of  exceptions  to  the  ruling  of 
the  Judge,  and  thus  have  got  the  judgment 
of  a  court  of  error  on  the  construction  oi 
the  instrument,  whereas  a  court  of  error 
could  now  only  decide  whether  the  Judge 
should  have  left  the  question  of  CQUstructioa 
to  the  jury.  If  wrongly  left,  it  is  a  mis- 
direction, and  can  only  be  remedied  by  a 
new  trial. 

(8)  1  B.  &  Ad.  522,  n.  &;  a.  e.  9  Law  J.  Rrp. 
K.B.  85. 

(4)  Freem.  264. 

(6)  8  Mee.  A  Wela.  808;  s.e.  11  Law  J.  Rep. 
(m.8.)  Each.  20. 
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[Maule,  J. — In  Richards  v.  Murdoch 
(6),  it  was  said  that  the  Judge  ought  to  have 
decided  without  evidence  of  opinion,  as  the 
jury  decided  after  hearing  such  evidence, 
(which  evidence  ought  not  to  have  heen 
admitted,)  and  the  rule  for  a  new  trial  was 
dischaiged  on  that  ground.] 

It  is  difficult  to  say  that  the  insertion  of 
the  word  "  and*^  was  a  mistake ;  and  it  is 
not  competent  for  a  defendant  to  strike  that 
word  out  of  the  agreement  when  trying  an 
issue  raised  upon  it.  Suppose  an  action  on 
a  bond  and  non  est  factum  pleaded,  the 
b  md  is  produced  and  agrees  exactly  with 
the  declaration,  could  the  defendant  say 
the  word  *•  and"  was  inserted  by  mistake, 
and  I  am  entitled  to  the  verdict  for  a 
variance  ? 

[Maule,  J. — Giving  effect  to  all  the 
w-irds,  may  it  not  be  said  that  evidence  is 
admissible  to  shew  that  the  words,  though 
existing,  fairly  apply  to  the  houses  in  South 
Street  only  ?] 

Tbe  plaintiiF,  at  all  events,  is  entitled  to 
J  verdict  on  the  first  issue,  for  he  has  proved 
the  contract. 

Wilde,  C.J. — On  further  consideration, 

I  think  the  question  on  the  first  issue  should 

not  have  been  left  to  the  jury  in  the  terms 

u  was  left  to  them,  and  that  the  verdict 

n  that  issue  should  be  found  for  the  plain - 

•itf.    There  are  many  cases  in  which  evi- 

( '  rtce  may  be  admitted  to  shew  what  parties 

'.can  by  their  agreement;  but  there  was 

"<■  ambignity  requiring  it  in  this  case.     It 

^^>  proved  that  at  the  date  of  the  agree- 

'rnt  the  defendant  had  houses  in  South 

'Street  only,  and  it  was  really  unnecessary 

'   leave  to  the  jury  any  question  of  mistake 

'\  the  agreement,  for  the  language  therein 

I  <ied  is  reconctleable  to  the  intention  of  the 

.  rties;  and  construing  the  agreement  as  it 

'::nds,  it  means  the  houses  in  South  Street. 

This   rule   will,   therefore,   be  discharged 

■  thout  costs,  on  the  defendant's  consenting 

'   the  verdict  being  entered  for  the  plaintiff 

'  the  first  issue. 

Maule,  J.,   Cresswell,  J.,  and  Wil- 
.4MS,  J,  concurred. 

Rule  accordingly. 

iH;  10B.&C.527;a.c.8LawJ.  Rep.  K.B.210. 


1847.     ■) 
May  24 ;    >  doe  d,  Harrison  v.  hampsont.* 
June  12.  ) 

Ejectment — Consent  Rule — Personal  Un- 
dertaking—  Costs ;  Administrator's  Right  to 
— 1  4-2  VicUc.  110.  «.  18. 

In  an  action  of  ejectment^  in  which  the 
ordinary  consent  rule  had  heen  entered  into, 
the  defendant  obtained  a  verdict.  In  March 
1 846,  a  rule  nisi /or  a  new  trial  was  obtained, 
and  discharged  in  January  1847.  The 
defendant  died  intestate  in  November  1846, 
and  C  /f,  the  defendants  son,  was  appointed 
administrator  in  March  1847.  Afterwards, 
in  the  same  month,  judgment  in  the  action 
was  ordered  by  a  Judge  at  chambers  to  be 
signed  as  of  the  2^st  of  April  1846,  and  on 
the  24th  of  April  1847,  a  rule  nisi  was  ob- 
tained, calling  upon  the  lessor  of  the  plaintiff 
to  pay  to  C,  H,  the  defendants  adminis- 
trator, the  taxed  costs  of  the  action : — Held, 
that  the  consent  rule  in  ejectment  is  a  per- 
sonal undertaking  only ;  that  the  statute 
1  4*  2  ^ict*  c,  110.  s,  18.  does  not  alter  its 
personal  character,  and  therefore  the  right 
to  costs  upon  such  rule  does  not  survive  to 
the  personal  representatives  of  the  successful 
party. 

Ejectment.  The  declaration  was  of 
Hilary  term,  1846.  The  consent  rule  was 
in  the  usual  form,  and  dated  the  5th  of 
February,  in  the  9th  year  of  Queen  Victoria. 

The  cause  was  tried,  at  the  Spring  As- 
sizes for  the  county  of  Somerset,  1846, 
when  the  jury  found  a  verdict  for  the  defen- 
dant. In  Easter  term,  1846,  a  rule  nisi 
was  obtained  for  a  new  trial ;  and  the 
case  was  ai^ed  on  the  1st  of  June  1846. 
In  November  1846  the  defendant  died; 
and  on  the  last  day  of  Hilary  term 
1847  the  Court  discharged  the  rule  for  a 
new  trial.  The  defendant's  attorney,  not- 
withstanding the  defendant's  death,  imme- 
diately signed  judgment  and  gave  notice 
of  taxation  of  costs ;  but  the  Master,  after 
hearing  the  parties,  refused  to  tax  the  costs. 
On  the  18th  of  March  1847  letters  of 
administration  were  granted  to  C.  H,  the 
son  of  the  defendant.  On  the  20th  of  March 
the  defendant's  attorney  took  out  a  sum- 
mons before  a  Judge  at  chambers,  to  shew 


•  Decided  in  Trinity  lerm,  \W. 
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cause  "  why  the  judgment  signed  herein  on 
the  10th  of  Fehruary  last  should  not  be 
struck  out,  and  re-signed  as  of  the  21st 
day  of  April  last  (1846),  and  why  it  should 
not  be  referred  to  the  Master  to  tax  the 
defendant's  costs  of  this  suit ;  [and  why  the 
lessor  of  the  plaintiff  should  not  pay  the 
amount  of  such  costs  when  taxed  to  C.  H, 
the  administrator  of  the  defendant]."  The 
learned  Judge  made  an  order  in  the  terms 
prayed,  as  fsur  as  the  word  **suit,"  and 
wrote  on  the  summons,  "  the  part  within 
brackets  should  be  ground  of  motion  in 
court  for  a  rule." 

An  order  was  drawn  up  to  tax  the  costs 
of  the  defendant,  and  the  Master's  allocatur 
for  68/.  12«.  was  obtained. 

A  copy  of  the  consent  rule  and  allocatur 
was  served  on  the  lessor  of  the  plaintiff  on 
the  17th  of  April  1847,  and  a  demand  of 
payment  made,  which  not  being  complied 
with,  a  rule  was  obtained  on  ibe  24di  of 
April  as  follows : — Upon  reading  the  record 
of  Nisi  Prius  in  this  cause,  &c.,  it  is 
ordered  that  the  lessor  of  the  plaintiff 
shew  cause  why  he  should  not  forthwith 
pay  to  C.  H,  as  administrator  of  the  defen- 
dant, the  suin  of  68/.  12«.,  the  amount  of 
the  Master's  allocatur  for  the  defendant's 
costs  in  the  cause. 

In  Easter  term,  1847,  (May  24),— 

BuU  shewed  cause. — The  terms  of  the 
consent  rule  are  personal  only :  ''  If  upon 
the  trial  of  the  said  issue  the  defendant  shall 
not  confess  lease,  entry  and  ouster,  &c.,  the 
defendant  shall  pay  costs  to  the  plaintiff's 
lessor  in  that  case,  to  be  taxed  by  the 
Master.  If,  upon  the  trial  of  the  said  issue, 
the  verdict  shall  be  found  for  the  defendant, 
then  the  lessor  of  the  plaintiff  shall  pay  the 
costs  in  that  case  to  be  adjudged."  Thus 
it  appears  that  on  both  sides  there  is  only 
a  personal  obligation.  The  defendant  relies 
upon  the  1  &  2  Vict.  c.  110.  s.  18,  but  that 
statute  does  not  create  any  new  liability ;  it 
only  gives  a  more  summary  and  extensive 
method  of  obtaining  execution.  Goadright  v. 
Holion  (1)  was  the  only  authority  cited  for 
the  defendant,  and  that  case  can  only  be  sup- 
ported on  the  ground  that  there  the  costs  were 
taxed  by  cofuent  and  by  agreement  of  the 
parties.  It  is  so  explainoi  in  Adams  on  Ejeci- 

(1)  Barnes's  Notes,  119. 


mentf  p.  296,  4th  edit.,  and  Tkrushtt  v. 
Bedwell{2)  is  a  direct  authority  in  my  fiivour. 
The  case  in  Barnes  is  always  dted  with  the 
words  "  by  c<tnseni**  printed  in  Italics, 
shewing  that  those  words  are  most  matexial 
to  explain  the  reason  of  the  decision. 

[Maulb,  J.— In  the  Books  of  Form, 
the  rule  is  called  "  the  common  rule  iy 
consent."  The  latter  words  are  necessary  to 
describe  the  rule,  and  need  not  mean  taxxsg 
by  conseniJ] 

[Wilde,  C.J. — The  judgment  in  the  ease 
in  Wilson  is  given  partly  upon  the  ground 
that  no  action  could  be  brought ;  but  here, 
there  was  a  judgment  during  the  defendant's 
life  upon  which  an  action  could  have  been 
brought.] 

It  is  submitted  that  no  action  could  have 
been  brought  here ;  and  the  reason  of  that 
case  is  therefore  with  me. 

[Wilde,  C.J. — The  costs  are  taxed  upon 
the  consent  rule,  and  the  allocatur  is  made 
thereupon  during  the  defendant's  life  :  why 
would  not  that  be  a  good  foundation  for  an 
action  by  the  administrator  ?] 

The  question  is,  is  not  the  consent  mle 
itself  f  which  is  the  foundation  of  the  liability, 
a  mere  personal  obligation  and    nothing 
more?     Subsequent  circumstances  cannot 
affect  it.     Judgment  may  be  entered  up  for 
the  defendant,  but  he  cannot  obtain  his 
costs ;  for  the  judgment  is  not  against  John 
Doe,  and  the  leteor  of  the  pkuntiff  is  therefore 
not  liable  to  costs  as  upon  a  judgment^ 
WiUiams  on  Executors^  p.  1430,  2nd  edit 
Doe  d.  Pain  v.  Grundy  (3)  decides  that 
the  consent  rule  is  merely  personal,  and  the 
judgment  in  that    case  is  the  plaintiff's 
argument  in  this.     {HuUoek  on  Costs^  p. 
647,  Tidd's  Practice,  p.  1243,  I2th  edit, 
and  Wms,  Saunders^  vol.  2.  p.  720,  note  s.« 
were  also  referred  to  on  this  point.) 

The  case  of  Newton  v.  Walker  (4)  d 
that  a  rule  of  court  made  against  an 
tate  will  not  warrant  an  attachment  against 
an  administrator;  and  if  the  consent  nU 
be  a  mere  personal  obligation,  the  1  k  i 
Vict.  c.  110.  does  not  apply.  The  ISt) 
sectbn  enacts,  "  that  all  decrees  and  order 
of  courts  of  equity,  and  all  rules  of  court] 
of  common  law,  &c,  whereby  any  sums  d 

(2)  2  Wilson,  7.  : 

(3)  1  B.  &  C.  284  i  1.  c.  1  Law  J.  R»n.  K.B,  t« 

(4)  Will«,  815.  1 
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money  or  any  costs,  &c.  shall  be  payable  to 
any  person,  sball  Have  the  effect  of  judg- 
ments in  the  superior  courts  of  common 
law,  and  the  persons  to  whom  any  such 
monies  or  costs,  &c.  shall  be  payable,  shall 
be  deemed  judgment  creditors."  But  such 
enactment  does  not  alter  the  nature  of  the 
liability,  which  was  personal  when  created, 
and  must  ever  remain  so.  If  it  be  other- 
wise, it  would  be  necessary,  on  a  rule  of 
this  nature,  to  enter  into  the  question  whe- 
ther or  no  the  administrator  had  assets ;  and 
a  dedsion  on  that  question  in  this  form 
woold  not  bind  the  other  creditors.  Sup- 
pose there  had  been  no  death,  and  this 
were  an  application  under  this  statute  by 
the  defendant  himself,  the  rule  could  not  be 
made  absolute,  because  the  consent  rule  is 
not  within  the  act  of  parliament. 

[Maule,  J. — The  consent  rule  says,  that 
in  the  event  of  the  defendant  not  confessing, 
&c.,  he  shall  pay  costs,  to  be  taxed ;  and 
that  in  the  event  of  the  defendant's  obtaining 
the  verdict,  the  lessor  of  the  plaintiff  shall 
pay  costs,  to  be  adjudged.  That  means 
adjudged  by  the  Master.  The  judgment 
would  be  against  John  Doe,  but  the  rule 
»teps  in,  and  says  the  lessor  of  the  plaintiff 
»hall  pay.] 

/anes  v.  Williams  {5)  and  Hodgson  v. 
Paterson  (6)  are  authorities  to  shew  that  as 
the  money  to  be  paid  is  not  expressed  in  the 
consent  rule  itself,  it  is  not  a  rule  within 
the  act.  Lastly,  the  person  against  whom 
the  application  is  made,  is  not  a  party  to 
the  record.  This  is  not  an  application  un- 
der a  judgment,  and,  therefore,  the  appli- 
cant must  proceed  by  scire  facias^  in  the 
liiual  way-— see  the  note  to  UnderhiU  v. 
Iktereux  (7). 

Montague  Smith,  in  support  of  the  rule. — 
The  Court,  in  order  to  meet  the  justice  of 
the  case,  will,  if  possible,  make  this  rule 
absolute.  The  form  of  the  judgment  is, 
that  John  Doe  take  nothing  by  his  suit,  &c., 
and  that  the  defendant  recover  against  John 
Doe  his  coats,  to  be  adjudged. 

[MAUI.B,   J.  —  If  this  were  a  common 
action  a  scire /aeias  would  be  necessary.] 
Yes  ;   in  order  to  make  the  lessor  of  the 

(5)  8  Me«.  &  WeU.  349;  •.  c.  10  Law  J.  Rep. 
i^i.iL)  Exefa.  253. 

(6)  4  Man.  &  Gr.  333;  a.  c.  11  Law  J.  Rep. 
v^.)C.P.  289. 

:7;  2:MiyDd.  last  edit  720,  n. 


plaintiff  a  party  to  the  record,  and  this  is  an 
analogous  proceeding.  Some  application 
must  be  made  to  the  Court  under  present 
circumstances,  as  the  consent  rule  is  a  con- 
sent to  pay,  and  no  attachment  can  issue 
against  a  dead  man.  In  the  case  of  Thrust^ 
out  V.  Bedwellf  the  plaintiff  died  before  the 
assizes;  therefore  die  action  abated,  and 
then  there  could  be  no  pretence  for  the  de- 
fendant to  recover.  Besides,  the  judgment 
in  that  case  is  loose  and  unsatisfactory :  it 
states  the  Court  were  of  that  opinion ;  but 
it  does  not  say  of  which  opinion  urged  in  ar- 
gument, and  it  was  sufficient  in  that  case  to 
refuse  costs,  because  the  action  had  abated. 

The  explanation  of  the  words  "  by  con- 
sent" in  Adams  on  Ejectment^  on  citing  the 
case  from  Barnes^  Goodright  v.  HoUon^  is 
not  to  be  assented  to :  they  do  not  mean 
taxed  by  consent,  but  taxed  on  the  consent 
rule.  If  this  rule  be  granted,  a  writ  of 
fi,  fa.  will  be  issued  at  the  suit  of  the  ad- 
ministrator against  the  lessor  of  the  plaintiff, 
and  thus  the  defendant  will  get  the  benefit 
of  the  statute  1  &  2  Vict.  c.  1 10,  which  was 
passed  to  enlarge  the  powers  of  the  Court  in 
granting  a  remedy  in  cases  of  this  nature. 

[Maule,  J. — In  Thrustouty.  Bedwellihe 
Court  thought  the  contract  was  personal 
between  the  defendant  and  the  lessor  of  the 
plaintiff;  they  thought  that  the  true  con- 
struction, and  that  it  was  so  intended  between 
the  parties :  but  here  there  was  a  right  to 
costs  within  the  restriction  of  that  case,  as 
costs  were  adjudged  in  the  lifetime  of  the 
parties.] 

Just  so :  the  Court  have  jurisdiction  over 
the  parties,  and  as  judgment  is  entered  nunc 
pro  tunc  the  personal  contract  is  satisfied. 
But  it  might  be  urged,  looking  to  the  subject- 
matter  of  this  contract,  that  &ere  is  nothing 
to  restrict  it  to  mere  personalty,  because  its 
intention  is  to  give  costs  to  the  winning 
party,  and  in  this  view  it  is  material  to 
remember  that  in  Thrustout  v.  Bedwell  the 
party  died  before  judgment.  In  Newton  v. 
Walker  the  Court  refused  to  grant  an  attach- 
ment against  an  administrator,  but  that  de- 
cision does  not  interfere  with  the  course  now 
proposed  to  be  adopted.  It  is  a  different 
case  altogether,  and  possibly  there  is  no 
method  of  obtaining  costs  against  an  admi- 
nistrator. That  is  not  the  question  now 
before  the  Court ;  and  there  seems  to  be  no 
reason  and   no   principle  against  granting 
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them  now,  and  in  the  way  asked  for  by  this 
rule. 

Cur.  adv.  vuU. 

The  following  judgment  was  now  (June 
12,)  delivered  by — 

Wilde,  C.  J. — This  was  a  rule  obtained 
by  the  defendant,  calling  upon  the  lessor  of 
the  plaintiff  to  shew  cause  why  he  should  not 
pay  to  the  defendan  t's  administrator  the  costs, 
according  to  the  terms  of  the  consent  rule 
in  an  action  of  ejectment,  wherein  the  ver- 
dict passed  against  him. — [His  Lordship 
recapitulated  the  facts  of  the  trial,  &c.  as 
above  mentioned,  and  proceeded] — it  is 
settled  by  many  cases  that  the  liability  of 
parties  to  pay  costs  on  the  consent  rule  is  a 
personal  liability  which  can  be  enforced  by 
attachment,  and  the  cases  of  Thrustout  v. 
BedweU  and  Doe  t.  Orund^f  as  also  the 
books  of  practice,  were  referred  to  as  esta- 
blishing that  position.  A  case  reported  in 
Barnes  appeared,  however,  to  be  an  authority 
the  other  way.  The  original  documents  in 
that  case  have  been  searched  out  by  the 
direction  of  the  Court,  and  it  is  found  that 
that  was  not  an  application  to  the  Court  on 
the  ordinary  consent  rule.  The  law  was 
therefore  settled  prior  to  the  statute  of  1  &  2 
Vict.  c.  11 0 ;  but  it  was  contended  that  the 
18th  section  of  that  act  authorized  this  ap- 
plication. We  think,  however,  that  statute 
has  no  such  effect:  it  gives  no  new  power  to 
the  Court ;  nor  does  it  render  any  persons 
liable  to  costs  who  were  not  so  previously. 
That  statute  confers  a  new  mode  of  enforcing 
the  consent  rule  itself,  but  does  not  alter  its 
personal  character,  and  clearly  gives  no  such 
authority  as  is  here  contended  for.  The 
terms  of  the  consent  rule  give  to  a  success- 
ful defendant  the  costs  to  be  adjudged;  and 
if  that  rule  has  not  the  effect  of  a  judgment, 
the  Court  here  has  no  power  to  order  costs. 
When  a  rule  of  court  has  been  obtained  by 
which  a  certain  sum  of  money  is  ordered  to 
be  paid,  such  rule  has  the  effect  of  a  judg- 
ment, as  the  cases  of  Jones  v.  Williams  and 
Doe  V.  Amey  (8)  sufficiently  shew ;  but 
a  consent  to  pay  costs,  though  expressed 
in  a  Judge's  order,  cannot  be  treated  as  a 
judgpnent — Thorne  v.  Neal{9),    Where  a 

(8)  8  Mee.  &  WeU.  565;  s.c.  10  Law  J.  Rep. 
(n.s.)  Ezch.  466. 

(9)  2  Q.B.  Rep.  726 ;  s.  c.  11  l4iw  J.  Rep.  (n.s.) 
Q.B.  98. 


party  has  simply  undertaken  to  pay  costs, 
such  an  undertaking  cannot  by  the  course 
now  proposed  be  made  equivalent  to  a  judg- 
ment; but  when  there  is  an  order  of  the 
Court  in  existence,  such  order  can  be  made 
available  against  the  party  affected  thereby , 
and  enforced  to  its  full  extent.  It  has  been 
before  shewn  that  the  act  of  1  &  2  Vict, 
c.  110.  imposes  no  new  liability  for  costs, 
and  we  cannot  make  the  order  as  prayed  for 
by  this  rule. 

Rule  discharged. 


1847 
Jan 


147.     \ 
.27.  J 


WEST  V.  NIBB8  AND  WINDLEY. 


Trespass — Distress  hy  Landlord — Re- 
tainer and  Sale  of  Distress  after  Acceptance 
of  Rent  in  arrear — Pleading — New  Assign- 
ment— Departure. 

Trespass  for  seizing  and  taking  away 
goods.  Plea,  that  the  defendant  had  demised 
a  house  to  the  plaintiff;  that  rent  was  in  ar- 
rear ;  that  the  plaintiff  fraudulently  removed 
the  goods  to  prevent  a  distress,  and  that  so 
sufficient  distress  being  left,  the  defendant 
seized  the  goods  in  question.  The  plaintiff 
new  assigned,  that  after  the  defendant  had 
seized  the  goods  as  in  the  plea  mentioned,  and 
after  the  plaintiff  had  paid  the  defendant  the 
arrears  of  rent  and  costs  of  distress,  and 
after  the  defendant  had  received  the  same 
in  full  satisfaction  and  discharge,  and  after 
the  defendant  ought  to  have  restored  the 
goods  distrained,  the  defendant  retained  pos- 
session of  the  goods,  and  afterwards  sold 
and  disposed  of  them : — On  special  demurrer, 
held,  that  the  new  assignment  did  not  suffi- 
ciently allege  an  act  of  trespass ;  that  as  the 
new  assignment  did  not  state  that  the  accep- 
tance of  the  rent  took  place  before  the  im- 
pounding of  the  goods,  it  must  be  considered 
to  have  taken  place  afterwards;  and  that 
where  a  landlord  after  a  lawful  distress  and 
impounding  accepts  the  rent  in  arrear  and 
costs  of  distress,  he  is  not  lisible  as  a  tres- 
passer for  retaining  possession  of  the  goods 
distrained,  and  selling  and  disposing  of  thetn. 

The  declaration  was  against  two  defen^ 
dants,  who  severed  in  their  pleadings  ;  the 
new  assignment  was  against  one  only^  but 
was  not  specially  demurred  to  as  being  a 
departure  from  the  declaration  on  thai 
ground: — Held,  that  such  an  obfection  could 
only  be  taken  upon  special  demurrer. 
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The  plea  alleged  under  a  videlicet  4/.  1 6<« 
io  be  the  rent  in  arrear.  The  new  assign" 
ment  alleged,  also  under  a  videlicet,  a  pay^ 
metU  of4L  15«.,  which  was  averred  to  be  a 
sufficient  sum  to  discharge  arrears  and  cosis^ 
and  to  have  been  received  in  full  satisfaction^ 
4'e.: — Held,  a  sufficient  averment  of  the 
pagmeut  of  the  rent  in  arrear  and  costs. 

Trespass.  The  declaration  stated  that 
^he  defendants  on  the  5th  of  February  1846, 
uith  force  and  arms,  &c.  seized,  took  and 
c:irned  away  certain  goods,  chattels  and 
t'tftfcts,  to  wit,  ten  bedsteads,  &c.  and  twenty 
other  utensils  there  found  and  being,  of  the 
pUintiff,  of  great  value,  to  wit,  of  the  value 
ot  lOOL,  and  converted  and  disposed  of  the 
same  to  their  own  use,  and  other  wrongs  to 
the  plaintiff  then  did,  against  the  peace  of 
ow  Lady  the  now  Queen,  and  to  the  damage 
of  the  plaintiff  of  100^. 

The  second  plea,  pleaded  by  the  defen- 
dant Nibbs  alone,  set  out  the  defendant's 
title  to  a  house ;  that  he  had  demised  the 
bouse  to  the  plaintiff  to  hold  for  a  quarter 
of  a  year,  and  so  on  from  quarter  to  quarter, 
so  long  as  the  defendant  and  the  plaintiff 
>houId  respectively  please,  at  the  rent  of 
^0^.  16«.,  to  be  paid  by  thirteen  equal  pay- 
ments in  the  year,  one  such  payment  to  be 
nude  every  four  weeks ;  that  by  virtue  of 
this  demise  the  plaintiff  entered  into  and 
c  intinued  in  possession  of  the  house  until 
t  a  el  re  weeks'  rent  became  due,  on  the  19th 
•f  January  1846,  and  from  then  until  the  frau- 
iuJent  removal  hereinafter  mentioned ;  that 
•  dii  before  the  said  time  when  &c. ,  and  during 
liic  contiauaoce  of  the  demise  to  the  plaintiff, 
'o  wit,  on  &c.,  a  large  sum  of  money,  to 
t^U,  the  sum  of  4/.  t6«.  for  the  rent  afore- 
said, for  three  periods  of  four  weeks  each  of 
the  said  demise,  ending  &c.,  became  and 
«^as  due  and  payable  from  the  plaintiff  to 
:be  defendant,  and  continued  due,  in  arrear, 
jfid  unpaid ;  and  that  just  before  the  said 
tine  when  &c.,  and  after  the  day  on  which 
I  he  said  rent  became  and  was  due  and  pay- 
jwle,  and  vrhen  the  same  was  actually  due, 
m  arrear,  and  unpaid,  and  during  the  con- 
tmuanoe   of  the   said   demise,  and  within 
tLirty  days  next  before  the  said  time  when 
Ckc,  to  wit,  on  the  1st  day  of  February, 
i.D.  1846,  the  plaintiff  fraudulently  con- 
eyed  away,  and  carried  off  and  from  the 
.ciid  premises  so  then  held  and  enjoyed  by 


the  plaintiff,  as  such  tenant  thereof  to  the 
defendant  W.  Nibbs  as  aforesaid,  the  said 
goods  and  chattels  and  effects  in  the  said 
declaration  mentioned,  being  the  proper 
goods  and  chattels  and  effects  of  the  plain- 
tiff, to  prevent  the  defendant  W.  Nibbs  from 
distraining  the  same  for  the  said  rent  so 
before  and  at  the  time  of  the  said  removal 
actually  due,  in  arrear,  and  unpaid  as  afore- 
said, the  said  goods  and  chattels  and  effects 
being  then  liable  to  be  dutrained  for  the 
said  arrear,  and  for  that  purpose  conveyed 
away  and  abstracted  the  said  goods  and 
chattels  and  effects  in  the  declaration  men- 
tioned, without  leaving  any  other  goods  or 
chattels  on  the  said  premises  so  held  by  the 
plaintiff  as  aforesaid,  whereon  the  defendant 
could  or  might  distrain  for  such  arrear  of 
rent  as  aforesaid;  for  which  reason  and 
because  the  said  rent  still  remained  due, 
in  arrear,  and  unpaid,  and  because  there  was 
no  sufficient  distress  upon  the  said  premises 
so  held  by  the  plaintiff  as  aforesaid  whereon 
the  said  defendant  W.  Nibbs  could  distrain 
for  such  arrear  of  rent,  the  defendant  W« 
Nibbs  in  his  own  right,  afterwards,  and 
while  the  said  rent  so  remained  due,  in 
arrear,  and  unpaid  as  aforesaid,  and  within 
thirty  days  next  after  the  said  goods  and 
chattels  had  been  so  fraudulently  conveyed 
away  and  carried  off  as  aforesaid,  and  during 
the  continuance  of  both  the  said  demises 
respectively,  to  wit,  on  the  day  and  year  in 
the  declaration  mentioned,  did  take  and  seize 
and  carry  away  the  said  goods  and  chattels 
and  effects  in  the  declaration  mentioned,  as  a 
distress  for  the  said  arrear  of  rent,  the  same 
being  then  unpaid  and  in  arrear,  and  did 
impound  the  same  as  such  distress  at  a  near 
and  convenient  place,  as  the  defendant  W. 
Nibbs  lawfully  might  for  the  cause  afore- 
said, which  are  the  trespasses  whereof  the 
plaintiff  has  above  complained  against  the 
defendant  W.  Nibbs.     Verification. 

To  this  plea  the  plaintiff  new  assigned ; 
and  the  new  assignment  stated  that  the 
plaintiff  issued  his  writ,  and  commenced  his 
said  action  thereupon,  not  for  the  said  tres- 
passes in  the  said  second  plea  mentioned 
and  thereby  attempted  to  be  justified,  but 
for  that  after  the  defendant  W.  Nibbs  had 
taken,  seized,  and  carried  away  the  said 
goods,  chattels,  and  effects  as  in  the  said 
second  plea  is  mentioned,  and  for  the  pur- 
pose in  that  plea  mentioned,  and  after  the 
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plaintiff  had  paid  to  the  said  defendant  W. 
Nibbs,  to  wit,  on  the  9th  of  February,  in 
the  year  aforesaid,  in  satisfaction  and  dis- 
charge of  the  said  arrears  of  rent  in  the  said 
second  plea  mentioned,  and  of  the  costs 
and  charges  of  the  said  distress  in  that  plea 
mentioned,  a  large  sum  of  mdney,  to  witf 
the  sum  of  \l,  15^.,  the  same  being  then  a 
sufficient  sum  to  satisfy  and  discharge  the 
said  arrears  of  rent  in  the  said  second  plea 
mentioned,  together  with  all  the  costs  and 
charges  of  the  said  distress  in  that  plea 
mentioned ;  and  after  the  defendant  W. 
Nibbs  had  accepted  and  received  the  said 
sum  of  money  in  full  satisfaction  and  dis- 
charge of  the  said  arrears  of  rent  in  the  said 
second  plea  mentioned,  and  of  the  costs 
and  charges  of  the  said  distress  in  that  plea 
also  mentioned;  and  after  the  defendant 
W.  Nibbs  ought  to  have  given  up  and 
restored  to  the  plaintiff  the  said  goods, 
chattels,  and  effects,  so  by  the  said  defen- 
dant W.  Nibbs  seized,  taken,  and  dis- 
trained, as  in  the  said  second  plea  is  men- 
tioned, and  after  the  said  9th  of  February 
in  the  year  aforesaid,  the  said  defendant 
W.  Nibbs  retained  possession  of  the  said 
goods,  chattels,  and  effects  in  the  said  de- 
claration and  second  plea  respectively  men- 
tioned for  a  long  space  of  time,  to  wit,  two 
days  after  the  said  9th  of  February  in  the 
year  aforesaid ;  and  also  after  the  ^aid  9th 
of  February  in  the  year  aforesaid,  sold  and 
disposed  of  the  said  goods,  chattels,  and 
effects  in  the  said  declaration  and  second 
plea  respectively  mentioned;  which  said 
trespasses  above  newly  assigned  are  other 
and  different  trespasses  from  the  said  tres- 
passes in  the  said  second  plea  mentioned 
and  thereby  attempted  to  be  justified. 
Verification. 

Special  demurrer,  on  the  ground  that  the 
new  assignment  is  a  departure  from  the 
declaration,  inasmuch  as  the  acts  of  trespass 
charged  in  the  declaration  are  only  seizing, 
taking  and  carrying  away,  and  the  griev- 
ances newly  assigned  are  only  retaining 
possession,  selling,  and  disposing ;  and  also 
that  it  is  doubtftil  whether  the  grievances 
newly  assigned  are  a  seizing,  taking,  and 
carrying  away;  and  also  that  an  act  of 
trespass  is  an  injury  to  the  plaintiff's  pos- 
session, and  that  the  grievances  newly  as- 
signed clearly  imply  that  the  defendant  had 
the  possession,    because  the  grievance  is 


that  the  defendant  retained  possession ;  and 
also  that  the  grievances  newly  assigned 
are  not  substantive  trespasses,  but  rather 
grounds  for  an  action  of  detinue  or  trover, 
or  on  the  case  ;  and  also  that  it  is  doubt- 
ful whether  the  new  assignment  intends  to 
new  assign  the  same  trespasses  as  are  men- 
tioned in  the  declaration,  or  different  ties- 
passes. 

Bramwell  (Jan.  22,  1847),  in  support  of 
the  demurrer. — The  declaration  is  against 
two  defendants,  but  the  new  assignment  is 
against  one  only.  The  new  assignment 
therefore  does  not  support  the  declaration. 
If  a  writ  appears  false  by  a  plaintiff*s  own 
shewing  it  abates  without  a  plea — Com.  Dig, 
tit.  '  Abatement,*  (L).  Suppose  the  cause 
goes  down  to  trial,  and  the  pleas  of  both 
defendants  are  found  against  diem,  is  judg- 
ment to  be  entered  up  against  the  other 
defendant,  or  against  this  defendant,  or 
against  both  ? 

[Williams,  J. — ^Are  you  not  tied  down  to 
the  ground  stated  in  your  special  demurrer  ? 
Would  this  be  a  ground  of  general  demurrer  ? 
see  Evans  v.  EUiott{iy\. 

[Wilde,  C.J.-— If  the  Court  cannot  give 
judgment  on  the  declaration  incorporating 
the  new  assignment,  then  it  would  seem 
clear  it  must  be  a  cause  of  general  demurrer.^ 

Secondly,  as  to  the  departure  pointed  out 
by  the  demurrer.  The  declaration  complains 
of  a  trespass  by  **  seizing,  taking,  and  carry- 
ing away;"  the  new  assignment  by  '^re- 
taining possession,  selling,  and  disposing  :** 
simply  retaining  goods  is  not  a  trespass. 

[Wilde,  C.J.  referred  to  Etmns  v.  EUioU.'] 

The  statement  in  the  declaration  that  the 
defendant  took  them  could  not  be  made, 
because  the  goods  were  in  the  custody  of 
the  law;  the  "selling  and  disposing**  is 
not  a  trespass,  and  is  a  departure  &oin  the 
declaration.  Again,  the  plea  states  tha 
4/.  l&s.  was  in  arrear  and  unpaid :  the  ne 
assignment  says,  "after  the  plaintiff  h; 
paid  the  defendant  in  satisfaction  and  dis 
charge  of  the  arrears  of  rent,  and  of  the  costs 
&c.  a  large  sum,  to  wit,  the  sum  of  •41.  15s.* 
That  is  a  less  sum  than  is  in  the  plea  allege 
to  be  due;  there  was  therefore  no  1  _ 
satisfaction  of  the  rent  due,  and  the  agree 
ment  of  the  parties  would  not  pcvvent  th 
right  of  distress.     Again,  the  plaintiff  w; 

(1)6  Not.  &  Man.  606 ;  a.  e.  5  Ad.  &EX  1 4C 
6  Law  J.  Rep.  (if.8.)  K.B.  259. 
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not  possessed  of  the  goods ;  they  were  in  the 
ciutody  of  the  law,  and  an  action  of  trespass 
will  not  therefore  lie — Gulliver  v.  Cosens 
(2),  which  refers  to  Anaeomh  v.  Shore  (3). 
Though  an  nnlawfol  detention  may  be  an 
act  of  trespass,  yet,  in  the  present  case,  it 
could  not,  because  the  goods  were  impounded, 
and  were  therefore  in  the  custody  of  the  law. 
[Crbsswell,  J.  —  The  new  assignment 
does  not  deny  the  impounding.] 

Ikwlmg^  Serf,  contr^. — There  has  been 
no  departure.     In  actions  of  tort,  which 
are  joint  and  several,  a  jury  may  find  one 
defendant  guilty,  and  the  other  not.     The 
defendants  here  have  severed  in  their  pleas. 
The  declaration  comprised  both  a  joint  and 
several  trespass.     It  is  said  that  the  new 
assignment  shews  only  a  detention;  that  it  is 
a  mere  allegation  of  a  continuance  of  pos- 
session, and  does  not  constitute  a  trespass; 
but  to  keep  a  distress  an  unreasonble  time 
is    a  trespass — Evans  v.   Elliott,    Griffin 
V.  Scott  (4),   Winterboume  v.  Morgan  (s), 
Laddv.  Thomas  (^6),  Here,  the  new  assign- 
ment states  further,  that  the  defendant  sold 
and  disposed  of  the  goods,  and  this  fact  is 
admitted  by  the  demurrer.    The  custody  of 
the  law  ceased  when  the  defendant  received 
the  pent. 

[Wilde,  C.  J.— The  resolution  in  The  Six 
Carpenters*  ease  (7)  seems  not  to  square 
with  the  cases  yon  cite.] 

Wth  respect  to  the  objection  that  4/,  15s. 
is  alleged  to  have  been  paid  in  satisfaction 
of  4/.  16s.,  the  amounts  in  each  case  are  not 
material.  Both  sums  are  laid  under  a  vide- 
licet; and  as  the  defendant  would  not  be 
bound  by  the  precise  sum  he  has  named, 
nether  is  the  plaintiff.  A  new  assignment 
w  not  to  be  taken  as  admitting  the  facts 
^ted  in  the  plea — Brancker  v.  Molyneux 
(8). 

BramweU,  in  reply. — The  goods  were 
clearly  in  the  custody  of  the  law— Kilmer  v. 
fWrf(9). 

(2)  1  Com.  B.  788;  b.c  14  Uw  J.  Rep.  (n.8.) 
C-P.  215, 
r3)  1  Taoot.  261. 
{ ^)  2  Ld.  Raym.  1424. 
(>)  11  East,  395. 

(6)  12  Ad.  &  El.  1 17  ;  a.  c.  9  Law  J.  Rep.  (n.s.) 
^B.  345. 
Ci  8  Rep.  14d. 

[^)  1  Man.  &  Gr.  710 ;  «.  c.  10  Uw  J.  Rep.  (n.8.) 
'P.  310. 

"^^  15  Mae.  &  Wela.  212 ;  8.  c.  15  Law  J.  Rep. 
i''s.)i:xeli.215.  '^ 
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[Wilde,  C.J. — It  is  not  in  dispute  that 
they  were  once  in  the  custody  of  the  law.] 

[Williams,  J. — I  have  some  douhts  whe- 
ther on  the  pleadings  it  appears  that  the 
payment  took  place  after  the  impounding.] 

If  there  is  any  ambiguity,  it  ought  to  be 
taken  most  strongly  against  the  plaintiff. 

[Williams,  J.— Suppose  the  impounding 
was  all  a  fable,  what  course  ought  the  plain- 
tiff to  pursue  ?  A  traverse  of  that  fact  would 
be  an  immaterial  traverse.] 

He  might  have  said  *'  before  the  supposed 
impounding."  If  after  the  impounding  the 
goods  are  in  the  custody  of  the  law,  the 
defendant  is  not  obliged  to  take  them  out  of 
that  custody.  He  also  cited  Com,  Dig.  tit. 
•  Pleader,'  8,  (K)  23, 1  Wms.  Saund.  347,  b. 
It  is  said  that  the  allegation  of  what  is  due 
is  immaterial ;  it  may  be  so,  but  tiie  con- 
clusion that  it  was  a  sufficient  sum  is  an 
erroneous  conclusion  of  law.  There  is  no 
allegation  by  which  the  defendant  could  put 
in  issue  that  it  was  a  sufficient  sum. 

[Wilde,  C.J". — The  general  principles  of 
law  appear  to  us  to  lead  to  the  conclusion 
that  the  demurrer  is  sustainable.  There  is 
some  difficulty  in  saying  that  a  mere  non- 
feasance can  be  made  the  subject  of  trespass. 
Here,  the  new  assignment  goes  somewhat 
further,  because  it  states  that  the  defendant 
'*  sold  and  disposed  of"  the  goods.  Evans 
V.  Elliott,  however,  appears  to  lay  down  that 
a  wrongful  detention  amounts  to  a  trespass. 
We  will  look  into  that  case,  but  the  present 
impression  of  the  Court  is,  that  the  action  is 
not  maintainable  for  the  mere  detention,  but 
that  where  the  goods  are  held  to  be  in  the 
custody  of  the  law  the  party  roust  first  take 
legal  means  to  take  them  out  of  that  cus- 
tody. Trover  or  detinue  might  have  been 
maintained,  and  therefore  it  was  not  essen- 
tial to  the  party  to  bring  his  action  of  tres- 
pass.] 

[Williams,  J. — As  to  the  new  assignment 
not  being  a  departure,  on  which  the  Court 
are  agreed,  it  is  to  be  borne  in  mind  that  all 
that  is  said  is,  that  the  declaration  and  new 
assignment  may  be  read  together,  as  the 
one  explains  the  other.  Here,  all  that  is 
meant  by  the  plea  is,  '*  I  suppose  you  mean 
by  your  declaration  the  time  when  I  took 
the  goods  by  way  of  distress  ;*'  the  plaintiff 
then  says,  "  No ;  I  mean  the  trespass  by  you 
and  the  other  defendant,  when  you  detained 
the  goods  after  the  payment  in  satisfaction." 
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The  plaintiff  is,  therefore,  just  in  the  posi- 
tion in  which  he  was  before :  it  may  happen 
he  may  be  put  to  his  election  at  the  trial. 
I  believe  the  Court  is  also  unanimous  in 
the  opinion  that  the  averment  of  the  pay- 
ment of  the  4/.  15«.  is  sufficient.] 

Cur»  adv,  vult. 

The  judgment  of  the  Court  (10)  was  now 
delivered  by — 

Cresswell,  J. — This  is  an  action  of  tres- 
pass, in  which  the  declaration  charges  the 
defendants  with  seizing,  taking,  and  carry- 
ing away  certain  goods  of  the  plaintiff,  and 
converting  and  disposing  of  the  same  to 
their  own  use.  The  defendant  Nibbs  pleaded 
separately :  first,  that  the  goods  were  not 
the  plaintiff's ;  secondly,  that  he  had  demised 
a  house. to  the  plaintiff  at  a  certain  rent; 
that  a  certain  amount  of  such  rent  was  in 
arrear;  that  the  plaintiff  fraudulently  re- 
moved the  goods  in  the  declaration  men- 
tioned from  the  demised  premises  to  prevent 
a  distress  for  such  arrears,  whereupon,  there 
being  no  sufficient  distress  on  the  demised 
premises,  the  defendant  Nibbs  took,  seized, 
and  carried  away  the  said  goods  as  a  distress 
for  the  said  arrears  and  impounded  the  same 
at  a  near  and  convenient  place.  As  to  the 
first  plea,  the  plaintiff  has  joined  issue.  As 
to  the  second  plea,  he  has  new  assigned  that 
he  brought  his  action  not  for  the  trespasses 
mentioned  in  the  second  plea,  but  for  that 
after  the  defendant  Nibbs  had  taken,  seized, 
and  carried  away  the  goods  as  in  the  second 
plea  mentioned,  and  for  the  purpose  there 
mentioned,  and  after  the  plaintiff  had  paid 
the  defendant  Nibbs,  to  wit,  on  the  9th  of 
February  in  the  year  aforesaid,  in  satisfac- 
tion and  discharge  of  the  said  arrears  and  of 
the  costs  of  the  said  distress,  a  certain  sum, 
which  was  sufficient  to  satisfy  and  discharge 
the  said  arrears  and  costs,  and  after  the 
defendant  Nibbs  had  accepted  and  received 
the  same  sum  in  full  satisfaction  and  dis- 
charge of  the  said  arrears  and  costs,  and 
after  the  defendant  Nibbs  ought  to  have 
given  up  and  restored  to  the  plaintiff  the 
said  goods  so  taken  and  distrained  as  in 
the  second  plea  mentioned,  and  after  the 
said  9th  of  February,  the  defendant  Nibbs 
retained  possession  of  the  said  goods  for  a 
long  time,  to  wit,  two  days  after  the  said 

(10)  Argued  before  Wilde,  C.J.,  Cresswell,  J., 

and  \N  illiams,  J. 


9th  of  February,  and  also  after  the  said  9th 
of  February  sold  and  disposed  of  the  said 
goods.  To  this  new  assignment  the  defen* 
dant  Nibbs  has  demurred. 

In  support  of  the  demurrer  several  ob- 
jections to  the  new  assignment  were  urged 
on  the  argument,  and  amongst  them  one 
which   we   think   well  founded,  viz.  that 
the  grievances  newly  assigned  do  not  con- 
stitute any  ground   for  an  action  of  tres- 
pass.   The  new  assignment  alleges  that  the 
payment  and  acceptance  of   the  rent  in 
arrear  took  place  after  the  distress,  but  it 
does  not  aver  that  it  took  place  before  the 
impounding  of  the  goods  distrained ;  and  ve 
think,  therefore,  that  it  must  be  considered 
to  have  taken  place  afterwards.    The  ques- 
tion then  is,  whether,  if  a  landlord,  after  a 
lawful  distress  and  impounding,  accepts  the 
rent  in  arrear  and  the  charges  of  the  distress, 
he  is  liable  as  a  trespasser  for  merely  retain- 
ing possession  of  the  goods  distrained,  and 
selling  and  disposing  of  them.     As  to  the 
selling  and  disposing  of  them,  although, 
under  certain  circumstances,  the  assuming 
a  right  to  dispose  of  the  goods  of  another 
may  amount  to  a  conversion  of  them  suffi- 
cient to  sustain  an  action  of  trover,  yet  it 
seems  to  us  impossible  to  maintain  that  a 
man  becomes  a  trespasser  by  the  act  of  sell- 
ing and  disposing  of  the  goods  of  another 
without  authority,  unless  such  sale  and  dis- 
position be  accompanied  by   some  act  of 
removal  of  the  goods  either  by  the  vendor 
or  vendee. 

It  remains  therefore  to  consider  only, 
whether  the  merely  retaining  possession  of 
the  goods  as  alleged  amounts  to  an  act  of 
trespass,  in  The  Six  Carpenters'  ca$e^  "  it 
was  resolved  per  totam  Curiam^  that  not 
doing  cannot  make  the  party  who  has  au- 
thority or  licence  by  the  law  a  trespasser 
ah  initio,  because  not  doing  is  no  trespass ; 
and  therefore  if  the  lessor  distrains  for  his 
rent,  and  thereupon  the  lessee  tenders  him 
the  rent  and  arrears,  &c.  and  requires  his 
beasts  again,  and  he  will  not  deliver  them, 
this  not  doing  cannot  make  him  a  trespasser 
ab  initio.^'  If  then  a  landlord,  who  refuses 
a  proper  tender,  is  not  to  be  regarded  as  a 
trespasser  merely  by  reason  of  bis  non-fea- 
sance in  failing  to  deliver  up  the  distress,  ht- 
being  required  so  to  do,  it  appears  to  us 
to  follow  that  a  landlord  who  has  accepteil 
the  rent  in  arrear,  &c.  after  the  impounding, 
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cannot  be  treated  as  a  trespasser  merely 
because  be  retains  possession  of  tbe  goods 
distrained  (altJioagb  bis  refusal   to  deliver 
them  up  to  tbe  tenant  may  amount  to  a 
conversion,  sufficient  to  make  tbe  landlord 
liable  in  an  action  of  trover).     Tbe  case  of 
Evans  v.  EUioti  was  relied  on  in  tbe  argu- 
ment by  tbe  coimsel  for  tbe  plaintiff;  *  but, 
aithou^  that  case  is  an  authority  for  tbe 
proposition,  tbat  wbere  there  has  been  a 
tender  between  tbe  taking  and  tbe  impound- 
ing, a  detention  after  tbe  tender  is  sufficient 
to  satisfy  tbe  usual  allegation  in  a  declara- 
tion in  replevin  tbat  tbe  defendant  took,  &c. 
and  detained,  &c. ;  yet  we  do  not  consider 
that  case  as  deciding  that  the  mere  retaining 
by  tbe  landlord  of  tbe  goods  distrained,  after 
the  tenant  has  gained  a  right  to  have  them 
delivered  up  to  him,  will  render  tbe  landlord 
liable  to  an  action  of  trespass.     Nor  do  we 
consider  our  present  decision  as  conflicting 
with  tbe  case  of  Vertue  v.  Beasley{\\). 
There  a  tender  of  tbe  rent  and  costs  bad  been 
made  after  the  distress,  but  before  the  goods 
were  impounded  or  removed.   Tbe  landlord 
refused  to  accept  it,  and  afterwards  removed 
the  goods,  and  it  was  held  by  Parke,  J.  that 
he  was  liable  to  tbe  tenant  in  trespass  for  such 
removal.     In  tbat  case  tbe  cause  of  action 
was  not  tbe  mere  retaining  possession,  but 
the  wrongful  removal  of  tbe  goods  after  tbe 
tender.     On  tbe  whole,  we  think  the  de- 
murrer sustainable  on  tbe  ground  tbat  tbe 
new  assignment  does  not  sufficiently  allege 
any  act  of  trespass.     It  therefore  has  be- 
come unnecessary  to  decide  on  tbe  other 
grounds  taken  during  tbe  argument  in  sup- 
port of  the  demurrer. 

Judgment  for  the  defendants. 
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KINGDOM  V,  cox. 


Contract^  Construction  of — Part  Per- 
formance* 

The  defendant  agreed  to  supply  the  plain- 
tiff with  150  tons  weight  of  iron  girders,  at 
a  certain  price  per  ton,  and  according  to 
plans  to  be  furnished  by  the  plaintiff.  Plans 
vere  furnished  within  a  reasonable  time  from 
the  date  of  the  agreement,  and  at  the  same 
time  fourteen  tons  weight  of  girders  were 

(11)  1  Moo.  &  Rob.  21. 


ordered.  Four  months  after  the  date  of  the 
agreement  the  fourteen  tons  were  demanded; 
and  other  plans  were  furnished,  and  orders 
given  for  sixty  tons  more  girders.  The  defen- 
dant  then  repudiated  the  contract: — Held, 
that  the  contract  was  entire;  and  that  as  the 
plaintiff  had  not  furnished  plans  for  the 
whole  150  tons  within  a  reasonable  time 
from  the  date  of  the  agreement,  he  could  not 
recover  for  the  non-delivery  of  the  fourteen 
tons,  for  which  plans  had  been  furnished 
within  a  reasonable  time  from  such  date. 

Assumpsit.  Tbe  declaration  stated,  that 
whereas  on  the  28tb  of  November  1844,  in 
consideration  tbat  tbe  plaintiff  would,  at 
tbe  request  of  the  defendant,  accept,  receive 
and  pay  for  the  goods  thereinafter  men- 
tioned, upon  tbe  terms,  &c.  in  tbat  behalf 
mentioned,  the  defendant,  by  a  certain 
memorandum  in  writing,  then  promised  the 
plaintiff  to  supply  him  with  cast-iron  girders 
of  tbe  various  sizes  to  be  shewn  in  drawings 
to  be  provided  by  the  plaintiff's  architect, 
and  to  deliver  the  same  perfect,  at  a  price 
therein  mentioned,  and  to  use  his  (the 
defendant's)  best  endeavours  to  deliver  flfty 
tons  of  the  said  girders  on  or  before  the  3l8t 
of  December  1844,  fifty  tons  more  on  or 
before  tbe  28th  of  January  1845,  and  fifty 
tons  more  on  or  before  tbe  3 1st  of  March 
1845,  provided  the  drawings  for  tbe  first 
fifty  tons  were  sent  to  tbe  defendant  within 
a  certain  time  then  agreed  upon  between 
them,  to  wit,  within  three  days  after  tbe 
receipt  of  tbe  said  memorandum,  and  the 
drawings  for  the  remainder  within  three 
weeks  after  the  receipt  of  the  said  memo- 
randum, payment  to  be  made,  8cc,  Aver- 
ment, that  although  the  plaintiff  bad  always 
been  ready  and  willing  to  receive  and 
pay  for  the  said  cast-iron  girders,  and 
although  the  plaintiff  did,  within  a  reason- 
able time  after  the  making  of  the  said  agree- 
ment, to  wit,  on  &c.,  duly  and  according 
to  tbe  said  agreement,  provide  and  deliver 
to  tbe  defendant,  who  then  received  the 
same,  fifty  drawings  specifying  and  shewing 
the  numbers  and  sizes  respectively  of  tbe 
girders  which  tbe  plaintiff  then  required, 
&c,;  and  although  a  reasonable  time  had 
since  elapsed,  yet  tbe  defendant  did  not 
nor  would  within  such  reasonable  dme,  or 
at  any  time  before  or  since,  supply  the 
plaintiff  with  the  said  girders,  &c. 
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Pleas — First,  that  the  defendant  did  not 
promise  in  manner  and  form,  &c.  Issue 
thereon.  Secondly,  that  the  plaintiff  did 
not,  within  a  reasonahle  time  after  the 
making  of  the  said  agreement,  provide  or 
deliver  to  the  defendant  drawings  specify- 
ing or  shewing  the  numbers  and  sizes  re- 
spectively of  the  cast-iron  girders,  which  he» 
the  plaintiff,  required  of  and  from  the  defen- 
dant in  manner  and  form,  &c.  Issue  thereon. 

The  cause  was  tried,  before  Cresswell,  J., 
at  the  sittings  for  Middlesex,  after  Michael- 
mas term,  1847.  It  appeared  at  the  trial, 
that  a  contract  as  set  out  in  the  declaration 
was  entered  into  between  the  plaintiff  and 
the  defendant  on  the  28th  of  November 
1844;  that  some  plans  were  sent  to  the 
defendant  on  the  5th  of  December,  and 
that  on  the  16th  of  December  1844,  the 
plaintiff  gave  him  an  order  for  thirty  iron 
girders,  about  fourteen  tons  weight.  The 
receipt  of  this  order  was  acknowledged  on 
the  19th  of  December,  as  follows : — 

•'  19th  Dec.  1844. 

"Sir, — We  duly  received  yours  of  the 
16th,  ordering  two  12  ft.  6  in.  girders  for 
each  house,  making  in  all  thirty,  which  will 
be  finished  on  Saturday  tiight.  Be  good 
enough  to  write  us  further  instructions  as 
to  the  next  on  receipt  of  this,  as  we  shall  be 
standing  on  Monday,  as  the  pattern  has  to 
be  altered  we  presume.   Yours,  &c., 

"  W.  C." 

There  was  some  correspondence  between 
the  plaintiff  and  the  defendant  in  February 
1845,  but  nothing  further  took  place  till 
the  4th  of  March  1845,  when  the  defendant 
wrote  to  the  plaintiff,  and  declined  to  pro- 
ceed under  the  contract  On  .the  13th  of 
March  the  plaintiff's  solicitors  sent  the 
defendant  some  new  plans,  an  order  for 
some  more  girders,  about  fifty  tons  weight, 
and  required  him  to  deliver  the  thirty  girders 
which  had  been  ordered  on  the  16th  of 
December  1844.  The  defendant  refused  to 
comply.  The  price  of  iron  in  the  market 
was  much  higher  in  March  1845  than  in 
December  1844.  The  learned  Judge  left 
the  following  question  to  the  jury :  **  Was 
the  delivery  of  the  plans  to  the  defendant 
on  the  13th  of  March  1845  a  delivery  within 
a  reasonable  time?"  The  jury  found  a  ver«* 
diet  for  the  defendant. 

ChanneU,  Sery,  moved  for  a  new  trial,  on 
the  ground  of  misdirection. — There  were  two 


orders  given,  one  ofi  the  19th  of  December, 
the  other  on  the  13th  of  March.  The  learned 
Judge  should  have  .made  a  distinction  with 
respect  to  the  two  orders  in  his  summing  up ; 
the  plans  and  drawings  were  delivered  within 
a  reasonable  time,  as  fieur  as  regards  the  first 
order,  and  it  was  a  misdirection  to  leave  the 
questipn  of  reasonable  time  as  an  entire 
question  to  the  jury.  There  is  no  objection 
to  the  ruling  o^  the  learned  Judge,  or  to 
the  finding  of  th6  jury  on  the  second  otder; 
but  as  there  is  no  plea  of  performance,  the 
contract  and  breach  of  it  are  admitted ;  and 
if  the  plaintiff  had  a  right  to  the  gLrden 
ordered  in  December^  he  is  entitled  to  a 
verdict  on  the  second  issue. 

[Wiij>B,  C.  J.-^The  plaintiff  never  asked 
for  those  girders  till  March.] 

The  defendant  assumes  that  a  delivery  of 
all  the  plans  is  a  condition  precedent  to  the 
plaintiff's  right  to  demand  any  of  the  girders, 
whereas  the  trqe  meaning  of  the  contract  ia 
this, — the  plaintiff  is  to  deliver  plana  by  a 
certain  time,  and  then  the  defendant  is  to 
deliver  girders  by  a  certain  timey— or,  if  the 
plans  are  not  delivered  at  the  specified  time, 
then  .the  girders  ar0  to  be  delivered  within 
a  reasonable  time  after  the  plans  are  received 
by  .the  defexidBnt»~^King^^  v.  Cox  (1). 
The  contract  may  be  divided  into  three 
parts.  The  first  part  imposes  an  imperative 
obligation  on  the  defendants  to  supply  the 
plaintiff  with  goods  aceording  to  plans  to  be 
provided  by  lus  arphitespt.  The  second  part 
shews  the  quantity  of  goods  to  be  delivered, 
and  fixes  a  time  for  the  delivery,  provided 
the  plans  are  furnished  at  a  given  time.  The 
third  part  fixes  the  mode  and  time  of  pay- 
ment, &c.  The  first  part  of  the  agreement 
does  not  mention  the  quantity  of  iron  girders 
to  be  delivered ;  the  whole  quantity  com- 
prised in  the  plaintiff's  two  orders  would  be 
about  seventy-five  tons,  and  th^ie  is  no 
defence  whatever  in  respect  of  the  fourteen 
tons  first  ordered. 

[Mauls,  J. — ^Why  do  you  divide  the 
contract  so  scientifically  into  three  parts!  Let 
it  speak  for  itself»*— and  then  the  ^eSenduii 
contracts  to  deliver  150  tons  of  iron  at  a 
wholesale  prioe.  Can  the  ^aintiff  enforce 
that  as  a  contract  for  fourteen  tons  (a  retail 
quantity)  at  the  same  price?] 


(1)  2  Com.  B.  661 ;  s.  o.  15  Law  J.  Rep.  (ii.$.) 
C.P.  95. 
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eannot  be  treated  as  a  trespasser  merely 
because  he  retains  possession  of  the  goods 
distrained  (although  his  refusal  to  deliver 
them  up  to  the  tenant  may  amount  to  a 
conversion,  sufficient  to  make  the  landlord 
liable  in  an  action  of  trover).  The  case  of 
Evans  v.  EUiott  was  relied  on  in  the  argu- 
ment by  the  counsel  for  the  plaintiff;  *  but, 
although  that  case  is  an  authority  for  the 
proposition,  that  where  there  has  been  a 
tender  between  the  taking  and  the  impound- 
ing, a  detention  after  the  tender  is  sufficient 
to  satisfy  the  usual  allegation  in  a  declara- 
tion in  replevin  that  the  defendant  took,  &c. 
and  detained,  &c. ;  yet  we  do  not  consider 
that  case  as  deciding  that  the  mere  retaining 
by  the  landlord  of  the  goods  distrained,  after 
the  tenant  has  gained  a  right  to  have  them 
delivered  up  to  him,  will  render  the  landlord 
liable  to  an  action  of  trespass.  Nor  do  we 
consider  our  present  decision  as  conflicting 
with  the  case  of  Vertue  v.  Beasley{\\), 
There  a  tender  of  the  rent  and  costs  had  been 
made  after  the  distress,  but  before  the  goods 
vere  impounded  or  removed.  The  landlord 
refused  to  accept  it,  and  afterwards  removed 
the  goods,  and  it  was  held  by  Parke,  J.  that 
he  was  liable  to  the  tenant  in  trespass  for  such 
removal.  In  that  case  the  cause  of  action 
was  not  the  mere  retaining  possession,  but 
the  wrongful  removal  of  the  goods  after  the 
tender.  On  the  whole,  we  think  the  de- 
murrer sustainable  on  the  ground  that  the 
new  assignment  does  not  sufficiently  allege 
any  act  of  trespass.  It  therefore  has  be- 
come unnecessary  to  decide  on  the  other 
grounds  taken  during  the  argument  in  sup- 
port of  the  demurrer. 

Judgment  for  the  defendants. 


1848 
Jan 


^8.     \ 
.18.  / 


KINGDOM  V,  COX. 


Contract^    Construction  of — Part  Per- 
/ormance. 

The  defendant  agreed  to  supply  the  plain^ 
i^vith  150  tons  weight  of  iron  girders,  at 
a  certain  price  per  ton,  and  according  to 
plans  to  be  furnished  by  the  plaintiff.  Plans 
vere  furnished  within  a  reasonable  time  from 
the  date  of  the  agreement,  and  at  the  same 
Hme  fourteen  tons  weight  of  girders  were 

(11)  1  Moo.  &  Koh.  21. 


ordered.  Four  months  after  the  date  of  the 
agreement  the  fourteen  tons  were  demanded; 
and  other  plans  were  furnished,  and  orders 
given  for  sixty  tons  more  girders.  The  defen- 
dant then  repudiated  the  contract: — Held, 
that  the  contract  was  entire ;  and  that  as  the 
plaintiff  had  not  furnished  plans  for  the 
whole  150  tons  within  a  reasonable  time 
from  the  date  of  the  agreement,  he  could  not 
recover  for  the  non-delivery  of  the  fourteen 
tons,  for  which  plans  had  been  furnished 
within  a  reasonable  time  from  such  date. 

Assumpsit.  The  declaration  stated,  that 
whereas  on  the  28th  of  November  1844,  in 
consideration  that  the  plaintiff  would,  at 
the  request  of  the  defendant,  accept,  receive 
and  pay  for  the  goods  thereinafter  men- 
tioned, upon  the  terms,  &c.  in  that  behalf 
mentioned,  the  defendant,  by  a  certain 
memorandum  in  writing,  then  promised  the 
plaintiff  to  supply  him  with  cast-iron  girders 
of  the  various  sizes  to  be  shewn  in  drawings 
to  be  provided  by  the  plaintiff's  architect, 
and  to  deliver  the  same  perfect,  at  a  price 
therein  mentioned,  and  to  use  his  (the 
defendant's)  best  endeavours  to  deliver  fifty 
tons  of  the  said  girders  on  or  before  the  3l8t 
of  December  1844,  fifty  tons  more  on  or 
before  the  28th  of  January  1845,  and  fifty 
tons  more  on  or  before  the  31st  of  March 
1845,  provided  the  drawings  for  the  first 
fifty  tons  were  sent  to  the  defendant  within 
a  certain  time  then  agreed  upon  between 
them,  to  wit,  within  three  days  after  the 
receipt  of  the  said  memorandum,  and  the 
drawings  for  the  remainder  within  three 
weeks  after  the  receipt  of  the  said  memo- 
randum, payment  to  be  made,  &c.  Aver- 
ment, that  although  the  plaintiff  had  always 
been  ready  and  willing  to  receive  and 
pay  for  the  said  cast-iron  girders,  and 
although  the  plaintiff  did,  within  a  reason- 
able time  after  the  making  of  the  said  agree- 
ment, to  wit,  on  &c.,  duly  and  according 
to  the  said  agreement,  provide  and  deliver 
to  the  defendant,  who  then  received  the 
same,  fifty  drawings  specifying  and  shewing 
the  numbers  and  sizes  respectively  of  the 
girders  which  the  plaintiff  then  required, 
&c. ;  and  although  a  reasonable  time  had 
since  elapsed,  yet  the  defendant  did  not 
nor  would  within  such  reasonable  time,  or 
at  any  time  before  or  since,  supply  the 
plaintiff  with  the  said  girders,  &c. 
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Pleas — First,  that  the  defendant  did  not 
promise  in  manner  and  form,  &c.  Issue 
thereon.  Secondly,  that  the  plaintiff  did 
not,  within  a  reasonahle  time  after  the 
making  of  the  said  agreement,  provide  or 
deliver  to  the  defendant  drawings  specify- 
ing or  shewing  the  numbers  and  sizes  re«* 
spectively  of  the  cast-iron  girders,  which  he, 
the  plaintiff,  required  of  and  from  the  defen- 
dant in  manner  and  form,  &c.  Issue  thereon. 

The  cause  was  tried,  before  Cresswell,  J., 
at  the  sittings  for  Middlesex,  after  Michael- 
mas term,  1847.  It  appeared  at  the  trial, 
that  a  contract  as  set  out  in  the  declaration 
was  entered  into  between  the  plaintiff  and 
the  defendant  on  the  28th  of  November 
1844;  that  some  plans  were  sent  to  the 
defendant  on  the  5  th  of  December,  and 
that  on  the  16th  of  December  1844,  the 
plaintiff  gave  him  an  order  for  thirty  iron 
girders,  about  fourteen  tons  weight.  The 
receipt  of  this  order  was  acknowledged  on 
the  19th  of  December,  as  follows  i—^ 

•'  19th  Dec.  1844. 

"  Sir, — We  duly  received  yours  of  the 
16th,  ordering  two  12  ft.  6  in.  girders  for 
each  house,  making  in  all  thirty,  which  will 
be  finished  on  Saturday  bight.  Be  good 
enough  to  write  us  further  instructions  as 
to  the  next  on  receipt  of  this,  as  we  shall  be 
standing  on  Monday,  as  the  pattern  has  to 
be  altered  we  presume.   Yours,  &c., 

"  W,  C." 

There  was  some  correspondence  between 
the  plaintiff  and  the  defendant  in  February 
1845,  but  nothing  further  took  place  till 
the  4th  of  March  1845,  when  the  defendant 
wrote  to  the  plaintiff,  and  declined  to  pro- 
ceed under  the  contract.  On  .the  13th  of 
March  the  plaintiff's  solicitors  sent  the 
defendant  some  new  plans,  an  order  for 
some  more  girders,  about  fifty  tons  weight, 
and  required  him  to  deliver  the  thirty  girders 
which  had  been  ordered  on  the  16th  of 
December  1844.  The  defendant  refused  to 
comply.  The  price  of  iron  in  the  market 
was  much  higher  in  March  1845  than  in 
December  1844.  The  learned  Judge  left 
the  following  question  to  the  jury  :  **  Was 
the  delivery  of  the  plans  to  the  defendant 
on  the  13th  of  March  1845  a  delivery  within 
a  reasonable  time?'*  The  jury  found  a  ver- 
dict for  the  defendant. 

Channell,  Serj,  moved  for  a  new  trial,  on 
tlie  ground  of  misdirection. — There  were  two 


orders  given,  one  on  the  19th  of  Deoenober, 
the  other  on  the  13  th  of  March.  The  learned 
Judge  should  have  made  a  distinction  with 
respect  to  the  two  orders  in  his  summing  up ; 
the  plans  and  drawings  were  delivered  witiun 
a  reasonable  time,  as  fieur  as  regards  the  first 
order,  and  it  was  a  misdirection  to  leave  the 
questipn  of  reasonable  time  as  an  entire 
question  to  the  jury.  Thete  is  no  objection 
to  the  ruUng  c^  the  learned  Judge,  or  to 
the  finding  of  the  jury  on  the  second  order; 
but  as  there  is  no  plea  of  performance,  the 
contract  and  breach  of  it  are  admitted ;  snd 
if  the  plaintiff  had  a  light  to  the  girders 
ordered  in  December,  he  is  entitled  to  a 
verdict  on  the  second  issue. 

[WiLDB,  C.J. — The  plaintiff  never  asked 
for  those  girders  till  March.] 

The  defendant  assumes  that  a  delivery  of 
all  the  plans  is  a  condition  precedent  to  the 
plaintiff's  right  to  demand  any  of  the  girders, 
whereas  the  true  meaning  of  the  contract  is 
this, — the  plaintiff  is  to  deliver  plans  by  a 
certain  time,  and  then  the  defendant  is  to 
deliver  girders  by  a  certain  time, — or,  if  the 
plans  are  not  delivered  at  the  specified  time, 
then  the  girders  are  to  be  delivered  within 
9  reasonable  time  after  the  plans  are  received 
by  the  defendants— ^JSisiiyiJoin  v.  Cox  (1). 
The  i^ontract  may  be  divided  into  three 
parts.  The  first  part  imposes  an  imperative 
obligation  on  the  defendants  to  supply  the 
plaintiff  with  goods  according  to  plans  to  be 
provided  by  his  architect.  The  second  part 
shews  the  quantity  of  goods  to  be  delivered, 
and  fixes  a  time  for  the  delivery,  provided 
the  plans  are  furnished  at  a  given  time.  The 
third  part  fixes  the  mode  and  time  of  pay- 
ment, &c.  The  first  part  of  the  agreement 
does  not  mention  the  quantity  of  iron  girders 
to  be  delivered ;  the  whole  quantity  com- 
prised in  the  plaintiff's  two  orders  would  be 
about  seventy-five  tons,  and  there  is  no 
defence  whatever  in  respect  of  the  fourteen 
tons  first  ordered. 

[Mauls,  J. — ^Why  do  you  divide  the 
contract  so  scientificaUy  into  three  parts  ?  Let 
it  speak  for  itself — and  then  the  defendant 
contracts  to  deliver  150  tons  of  iron  at  a 
wholesale  prioe.  Can  the  plaintiff  enforce 
that  as  a  contract  for  fourteen  tons  (a  reuul 
quantity)  nt  the  same  price?] 

(1)  2  Com.  B.  661 ;  a.  c.  15  Law  J.  Rep.  (n.&) 
C.P.  95. 
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WiLDBy  C.J.-— This  rule  is  moved  for  on 
the  ground,  that  admitting  the  verdict  to  be- 
rigbt,  whidi  finds  that  the  delivery  of  the 
pbns  on  the  Idth  of  March  was  unreason- 
able  in  point  of  time,  still  the  verdict  was 
not  right,  inasmuch  as  the  non-delivery  of 
the  girders,  for  which  plans  were  furnished 
io  December,  constituted  a  breach  of  the 
contract    It  appears  to  me  that  no  distinc* 
lion  can  be  made  between  the  two  orders. 
There  is  bnt  one  contract,  the  several  parts 
of  which  are  materially  and  mutually  in- 
fluenced by  the  quantity  of  goods  contracted 
for,  the  time  fixed  for  Uie  delivery,  and  the 
pace  to  be  paid.    No  person  can  doubt,  on 
reading  it,  that  this  u  an  entire  contract. 
Then,  may  one  side  call  on  the  other  to 
execute  such  a  contract  in  part,  and  com- 
plain of  a  breach  of  that  part  which  he  does 
call  for,  when  he  does  not  call,  and  does  not 
intend  to  call,  for  the  performance  of  the 
remainder  of  it  ?     It  is  true  that  the  plain- 
tiff furnished  some  plans  and  ordered  some 
gilders  in  December  1844,  but  he  did  not 
faniish  other  plans  within  the  stipulated 
time.     The  effect  of  that  neglect  was  to 
discharge  the  defendant  from  the  perform- 
aoce  of  the  contract  altogether.     The  fdain- 
tiff  then   calls    for   the    delivery  of   the 
Orders  and  orders  more* girders;  but  how 
cm  he  call  on  the  defendant  to  deliver 
girders  and  perform  wotk  under  a  contract 
2t  a  time  when  the  contract  has  ceased  to 
exist?     If  a  party  contracts  to  deliver  a 
vhole  quantity  of  goods  at  a  certain  price 
^  a  certain  time,  he  cannot  sue  for  the 
price  till  the  whole  is  delivered ;  but  if  he 
delivers  part,  and  such  part  is  retained,  he 
Qttj  sue  for  the  price  when  the  time  for  the 
delivery  of  the  whole  has  expired— ITad- 
^s^tofi  V.  Oisiwr  (2),  Walker  v.  Dixon  (8). 
So,  here,  this  being  an  entire  contract,  the 
^t^cond  issue  means,— Did  the  plaintiff,  or 
<iid  he  not,  deliver  plans  within  a  reason- 
able time  for  the  .wbole  quantity  of  goods 
to  be  supplied  according  to  the  oontraet? 
The  question  left  by  the  learned  Judge  to 
the  jury  was  quite  right,  and  no  rule  can  be 
znnVBfL 

Maule,  J."— I  am  of  opinion  that  the  ver- 
C£t  ou^  not  to  be  disturbed,  and  that  it  is 
nght  both  in  fact  and  law.  Justice  in  this 
uise  coinddea  with  the  law,  and  both  pro- 

(2)  2  New  lUp.  61. 
(«)  2  Stark.  N.P.C.  281. 


nounce  in  favour  of  the  defendant.  The 
contract  as  I  understand  it  is,  that  the  de- 
fendants are  to  deliver  not  less  than  150  tons 
of  iron  within  a  reasonable  time,  from  the 
time  when  the  plaintiff  gives  orders  and 
furnishes  plana  for  the  articles  to  be  sup- 
plied. The  defisndant  is  to  have  a  reason- 
able time  to  execute  the  contract;  the 
plaintiff  is  to  have  a  reasonable  time  to 
give  orders  and  to  furnish  plans,  that  is,  a 
reasonable  time  from  the  date  of  the  agree- 
ment. The  defendant  cannot  be  compelled 
to  fumirii  any  less  quantity  than  that  agreed 
upon.  To  suppose  that  they  must  deliver 
ten  or  twenty  tons  onl^  at  the  same  price  for 
which  they  agreed  to  deliver  150  tons,  would 
not  be  an  enforcement  of  thb  contract,  and 
would  be  an  unreasonable  and  unjust  con- 
struction of  its  terms.  The  contract  is  not 
to  be  artificially  divided  into  parts,  as  the 
plaintiff  contends ;  it  must  be  taken  alto- 
gether. 
Cebsswell,  J.andWiLLUJis,  J.  concurred. 


Rule  refused. 


1848 
Jan 


i48.  '  \ 
.22.  J 


WEBB  V.  INWARDS. 


Venuet  Change  of-^Banker'e  Cheque. 

The  venue  in  an  action  on  a  banker^e 
cheque  cannot  be  changed  on  the  common 
affidaviu 

The  declaration  in  this  case  contained  a 
count  on  a  banker's  cheque,  and  a  count  for 
goods  sold  and  delivered.  The  venue  was 
laid  in  London,  and  on  the  4th  of  January 
it  was  changed  from  London  to  Bedford- 
shire on  the  common  affidavit. 

Talfourd,  Serj.^  having  (Jan.  12)  ob- 
tained a  rule  nisi  to  discharge  the  rule  for 
changing  *the  venue,— 

Bylesy  Serj.  now  shewed  cause*  — It 
is  contended  on  tiie  other  side  that  the 
venue  cannot  be  changed  in  an  action  on  a 
banker's  cheque.  The  rule  formerly  was, 
that  when  the  action  was  upon  a  written 
ittstrument,  the  venue  could  not  be  changed 
on  the  common  affidavit.  But  that  rule 
has  been  qmdified  in  modem  cases.  In 
the  case  of  Mondely.  Steele {1)^  Parke,  B., 

(1)  8  Mm.  &  Wels.  640 ;  s.  o.  11  Law  J.  Rep. 
(if.8.)  Exch.  91. 
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lays  down  the  rule  thus :  **  In  this  state  of 
the  authorities,  we  think  that  it  cannot  be 
laid  down  as  a  general  proposition  that  the 
venue  is  not  to  be  changed  in  actions  on 
contracts  appearing  by  the  declaration  to  be 
in  writing.  There  does  not  seem  to  be  any 
principle  and  but  little  precedent  in  sup- 
port of  so  extensive  an  exception  to  a 
general  rule,  which,  in  conformity  with  the 
statute  law,  is,  that  actions  should  be  tried 
where  the  causes  of  action  arise,  and  the 
exceptions  to  that  rule  should  not  be  too 
readily  extended.  We  think  that  in  all 
actions  on  contracts,  though  in  writing, 
except  on  specialties,  bills  and  notes,  the 
venue  may  be  changed  upon  the  usual 
affidavit  being  made. ' '  The  question  there- 
fore is,  whether  a  banker's  cheque  is  a  bill 
or  note  within  the  meaning  of  that  rule. 
In  Sladev.  Trew  (2),  the  venue  was  changed 
on  the  common  affidavit,  though  the  action 
was  on  a  written  agreement  to  pay  a  sum 
of  money  on  a  day  certain,  and  if  not  then 
paid,  to  secure  the  same  by  mortgage.  In 
Roberts  v.  Wright  (8),  the  action  was  on  an 
I  O  U,  and  the  venue  was  changed  on  the 
usual  affidavit. 

[Maule,  J. — A  banker's  cheque  is  sub- 
ject to  the  same  rules  as  a  bill  of  exchange.] 

Wilde,  C.J. — I  think  that  the  rule  for 
changing  the  venue  was  irregularly  obtained, 
and  that  the  present  rule  should  be  made 
absolute.  In  Martin  v.  Daws  (4),  the 
Court  of  Exchequer  refused  to  change  the 
venue,  upon  the  ordinary  affidavit,  in  an 
action  upon  an  award. 

Rule  absolute. 


1848 
Jan.  28 


..} 
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Stamp, — 55  Geo.  3.  c.  184. — Evidence. 

In  an  action  for  money  had  and  received, 
the  defendant  put  in  evidence  the  following 
document,  written  by  the  plaintiff,  on  the 
back  of  an  unstamped  receipt :  "  Balanced 
up  to  this  day,  as  per  cash-book,  I9th  of 
November  1845" : — Held,  that  this  document 

(2)  1  Cr.  £c  M.  £84 ;  8.  o.  2  Uw  J.  Rep.  (k.8.) 
£xch.  240. 

(3)  1  Cr.  &  Jer.  547. 

(4)  11  Mee.  6c  WeU.  734;  a.  c.  12  Law  J.  Rep. 
(iv.8.)  Ezcb.  472.  . 


was  admissible  in  evidence  wUhout  being 
stamped. 

Such  a  document  is  good  prima  &de  evi- 
dence  to  shew  that,  up  to  the  day  of  its  daUt 
there  was  no  debt  existing  between  thepartiu. 

Debt,  for  money  had  and  received,  goods 
sold  and  delivered,  and  on  an  account  stated. 

Pleas — Nunquam  indebitatus  ;  payment  ; 
and  set-off.  The  cause  was  tried,  before 
Maule,  J.,  at  the  sittings  for  Middlesex,  in 
Easter  term,  1846,  when  it  appeared  that  the 
defendant  was  servant  to  the  plaintifiP,  who 
sought  to  recover  the  amount  of  various 
sums  received  by  the  defendant,  on  account 
of  his  master  (the  plaintiff).  The  defendant 
tendered  in  evidence  a  receipt  for  18/., 
signed  by  the  plaintiff,  which  overtopped 
the  sum  proved  by  the  plaintiff  to  be  due  to 
him.  The  receipt  was  objected  to  for  want  of 
a  stamp,  and  was  not  admitted  in  evidence. 
The  defendant  then  gave  in  evidence  the 
following  memorandum,  in  the  handwriting 
of  the  plaintiff,  on  the  back  of  the  receipt  :•- 

"  Balanced  up  to  this  day,  as  per  casb- 
book,  November  19,  1845,  S.  F."  (Signed 
by  the  plaintiff.)  This  memorandum  was 
also  objected  to,  for  want  of  a  stamp.  The 
learned  Judge  overruled  the  objection;  the 
memorandum  was*read  in  evidence,  and  the 
defendant  obtained  the  verdict. 

Kennedy  had  obtained  a  rule  msi  for  a 
new  trial,  on  the  grounds  that  the  above 
document  had  been  improperly  admitted 
and  that  the  verdict  was  against  the  evidence. 

Joyce  shewed  cause. — The  document  b 
not  a  receipt  for  money,  and  does  not  require 
a  stamp.  Its  effect  is  a  simple  acknowledg* 
ment  that  the  accounts  have  been  balanced, 
and  it  may  have  been  that  the  defendant 
received  money  on  that  balance.  The  words 
of  55  Geo.  3.  c.  184.  sched.  part  1.  '  Re- 
ceipt,' relied  upon  on  the  other  side,  do  not 
include  such  a  memorandum  as  this :  '*  Any 
receipt  or  discharge,  note,  memorandum,  or 
writing  whatever,  given  to  any  person,  for 
or  upon  the  payment  of  money,  which  shall 
contain,  import,  or  signify  any  g^ieral  ac* 
knowledgment  of  any  debt,  account,  daim, 
or  demand,  &c.,  whereof  the  amount  shall 
not -be  therein  specified,  having  been  paid» 
settled,  balanced,  or  otherwise  discharged 
or  satisfied,  or  whereby  any  sum  of  money » 
therein  mentioned,  shall  be  acknowledged  to 
be  received  in  full,  ox  in  dischaige  or  sati:>- 
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faction  of  any  such  debt,,  account,  claim,  or 
demand,  &c.,  and  whether  the  same  shall 
be  signed  or  not  with  the  name  of  any 
person,  shall  be  deemed  to  be  a  receipt  for 
the  sum  of  1,0002.  or  upwards,  and  shall 
be  cbargied  with  the  duty  of  lO^."  An  ad- 
mission of  payment  made  on  an  account 
current  does  not  require  a  stamp — Clark  v. 
H(mgham{l).  A  memorandum  at  the  foot 
of  an  account  that  it  is  correct  was  admitted 
without  a  stamp  in  WeUard  v.  Mos8{2), 
h  may  be  urged  that  the  cash-book  should 
have  been  produced ;  but  that  is  in  the  plain- 
titfs  possession,  and  if  anything  required 
'explanation  it  was  for  him  to  make  it  clear. 
There  was  no  evidence  of  any  receipt  of 
monev  after  the  19th  of  November  1845; 
and  the  memorandum  was  fair  and  legiti- 
omte  evidence  to  shew  that  up  to  that  date 
everything  liad  been  adjusted. 

Kennedy^  in  support  of  the  rule. — The 
document  objected  to  was  a  receipt,  or  else  it 
proved  nothing  at  all.  If  it  be  not  a  receipt, 
then  there  is  no  evidence  to  support  the 
verdict,  and  there  must  be  a  new  trial  on 
that  ground.  The  word  "  balanced"  refers 
to  something  which  does  not  appear  in  the 
memorandum  itself:  it  referred  to  the  cash- 
buok,  or  possibly  to  what  was  vmtten  on  the 
other  side  of  the  paper.  If  it  referred  to  the 
cush-book,  that  should  have  been  produced 
^)  the  best  evidence  of  the  state  of  the 
account ;  and  if  it  referred  to  the  receipt, 
then  it  forms  part  of  the  receipt  itself,  and 
vas  inadmissible.  If  the  document  be  re- 
ceivable at  aU,  it  should  only  have  been 
admitted  de  bene  esie,  and  as  requiring  some- 
thing to  be  added  to  make  it  a  perfect  do- 
cument. No  further  evidence  was  given, 
and  as  it  stands,  per  se,  and  unexplained, 
tliere  is  nothing  to  shew  that  it  relates  in 
any  way  to  the  cause  of  action  declared  upon. 

AViLDS,  C.J. — I  am  of  opinion  that  this 
mle  must  be  disdiarged.  There  is  nothing 
•c  the  face  of  the  document  admitted  in 
'  rirlenee  to  shew  that  it  was  given  to  any 
l^rson  as  a  receipt  for  the  payment  of  any 
iioney,  and,  therefore,  it  did  not  require  a 
stamp.  As  to  the  objection  that  there  was 
I. <•  thing  to  prove  that  it  related  to  the 
•-ause  of  action, 'there  was  only  one  account 
i  ctween  the  parties,  and  the  plaintiff  might 

i\)  2  BMC,  149;  8.c.  1  Law J.Rep.K.B.  249. 
(2)  1  Biog.  134  ;  S.C  1  Law  J.  Rep.  C.P.  18. 


have  shewn  (if  such  were  the  fact)  that  it 
referred  to  money  transactions  other  than 
those  declared  upon.  In  the  absence  of 
any  such  evidence  on  the  part  of  the  plain- 
tiff, the  correct  inference  is,  that  the  docu- 
ment does  relate  to  the  cause  of  action, 
which  is  the  only  matter  to  which  it  can 
be  applied*  The  word  '*  balanced"  is  am- 
biguous ;  it  may  mean  *'  the  sum  due  is 
ascertained,"  it  may  mean  '*  the  sum  due 
is  paid,"  or  it  may  mean  '*  the  accounts 
between  the  parties  are  adjusted,  and  nothing 
is  due:"  and  there  was  no  evidence  of 
any  receipt  of  money  by  the  defendant  after 
tHie  19th  of  November  1845.  It  was  for 
the  jury  to  say  what  was  the  meaning  of 
the  woi^  "  balanced"  in  this  document,  and 
it  was  properly  left  to  them  by  the  learned 
Judge.  There  has  been  no  affidavit  of 
surprise;  and  I  make  no  doubt  that  the 
conclusion  arrived  ^t  by  the  jury  was  just. 

Maule,  J. — I  am  of  the  same  opinion. 

Cresswell,  J. — I  agree.  The  memo- 
randum did  not  require  a  stamp ;  it  is  not 
a  receipt,  but  merely  states  that  an  account 
has  been  balanced  up  to  a  certain  day,  and  the 
jury  seem  to  me  to  have  been  well  warranted 
in  construing  it  as  they  have  done.  It  is 
then  said  that  the  memorandum  is  connected 
with  and  forms  part  of  the  receipt  written 
on  the  other  side  of  it.  It  however  appears 
to  me  that  the  juxtaposition  of  the  two 
writings  forms  the  only  connexion  between 
them. 

Williams,  J.  concurred. 

Rule  discharged. 


1848.     \ 
Jan.  31.  / 


SMITH  V.  THOMPSON. 


Pleading — Several  Counts — Reg.  Gen. 
Hil  Term,  4  Will  4.  r.  b.—Contract. 

Where  two  counts  appearing  to  he  on  the 
same  <igreement  are  introduced  into  a  declor 
ration  for  the  evident  purpose  of  removing  a 
difficulty  as  to  the  legal  effect  of  the  agree* 
ment,  one  of  the  counts  ought  to  he  struck  out. 

The  first  count  was  upon  an  agreement^ 
by  which  the  defendant  undertook  to  take 
the  plaintiff  into  his  service  for  six  months^ 
and  at  the  expiration  thereof  if  no  just 
cause  was  shewn,  to  enter  into  afreshagree^ 
ment  for  two  years*      First  breach,  that 
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ikaugh  nojuit  eatue  was  Mhewn  at  the  expi- 
raUon  of  the  six  ffunUhi,  the  defendant  would 
not  enier  into  a  further  agreement  for  two 
ffeare. 

The  second  count  stated  that  whereas  the 
plaintiff  had  been  six  months  in  the  defenr 
da$U*s  service^  the  defendant  agreed  to  eott- 
tinue  him  in  the  service  for  jtwo  years. 
Breach^  that  the  defendant  would  not  continue 
him  in  the  service. 

A  rule  nisi  to  rescind  an  order  for  striking 
out  so  much  of  the  first  count  as  related  to 
the  first  breach^  as  being  in  violation  ofruh 

Hit  term^  4  WtU,  4-.  No,  5,  wasdischarged. 

* 

AMiimpsit.  The  iirat  count  of  the  deda^ 
ration  stated  that  whereas  theretofore  and 
before  the  commencement  of  the  sniti  to 
wit,  on  the  28th  ^ay  of  September,  in  the 
year  of  onr  Lord^  1846,  by  a  certain  agree- 
ment then  made  by  and  between  the  plain- 
tiff and  the  defendant,  it  was  agreed  that 
the  defendant  should  take  the  plaintiff  into 
his,  the  defendant's  serrice,  as  derk,  to  con- 
duct his,  Ihe  defendant's,  business  of  a  cus- 
tom-house and  shipping  agent,  at  South- 
ampton, for  the  space  of  six  calendar  months, 
for  the  sum  of  601.,  being  after  the  rate  of 
1202.  for  the  year;  and  should  also  pay  to 
the  plaintiff  at  the  expiration  of  each  three 
mouths  from  the  date  thereof  a  sum  of 
money  equal  to  501,  per  cent,  on  the  gross 
profits  of  all  and  any  business  the  said 
plaintiff  should  introduce  or  cause  to  be 
introduced,  through  his  connexion,  to  the 
defendant's  business  ;  and  that  at  the  expi- 
ration of  the  six  months  from  the  date 
thereof,  should  there  be  no  just  cause  shewn 
to  the  contrary,  the  defendant  thereby 
agreed  to  enter  into  a  frirther  agreement 
with  the  plaintiff,  for  a  further  engagement 
for  the  term  of  two  years,  at  the  annual 
salary  of  1501,  for  the  first  of  such  two 
years,  and  1601,  for  the  second  of  such 
two  years,  and  also  to  pay  to  the  plaintiff 
a  sum  of  money  equal  to  501,  per  cent,  on 
the  gross  profitt  on  any  business  the  plain- 
tiff should  have  introduced,  or  should  there- 
after introduce  to  the  defendant's  business ; 
and  it  was  thereby  frirther  agreed  that 
should  there  be  any  just  cause  shewn  why 
a  further  agreement  should  not  be  entered 
into  between  the  parties,  the  defendant 
should  continue  to  pay  to  the  plaintiff  for 
the  space  of  twelve  months  from  the  date  of 


the  sud  agreement  (though  the  pluntiff 
should  not  be  in  the  service  of  the  defendant 
after  six  months  from    the  date   of  the 
said  agreement,)  a  sum  of  money  equal  to 
50/.  per  cent,  on  the  gross  prolSts  of  the 
business  introduced  by  die  pkdntiff ;  and  it 
was  thereby  ftuther  agreed,  that  all  snnuof 
money  received  from  tiie  said  business  intro- 
duced by  the  plaintiff  should  be  considered 
profits,  except  upon  payments  which  had 
been  actually  made  in  reference  to  the  busi- 
ness itself,  office  rent,  clerks'  salaries,  or  any 
-other  expenses  but  those  named,  not  to  he 
deducted  from  the  profits.  And  the  plaintiff 
further  says,  that  afterwards,  and  within 
one  calendar  month  after  the  making  of  the 
said  agreement,  to  wit,  on  the  22nd  day  of 
Octob^,  in  the  year  of  our  Lord  1846,  the 
tenns  thereof  were  by  another  agreement 
made  on  the  day  and  year  last  aforesaid  by 
and  between  the  plaintiff  and  the  defendant 
altered  and  varied  in  manner  following; 
that  is  to  say,  it  was  by  the  last»mentioned 
agreement  agfeed  that,  with  the  exception 
of  sudi  overland  agency  busineas  as  ^ 
defendant  was  then  in  possession  of,  the 
defendant  shotld  pay  to  the  plaintiff  a  sum 
of  money  equal  to  501,.  per  cent,  on  the 
gross  profits,  without  reduction  for  expenses 
except  as  aforesaid  on  all  such  baggage  bus- 
ness,  as  was  then  in  (hedefendanf  a  possession 
as  aforesaid,  and  the  defendant  also  thereby 
gave  his  free  consent  to  the  plsintiff  to  per- 
mit him,  the  plaintiff,  to  conduct  the  wine 
agency  business  of   one  Henry    Fenner, 
trading  under  Ihe  name,  firm,  and  descrip- 
ti6n  of  Messn.  Henry  Fenner  &  Co.  of 
London,  on  his,  the  plaintiff*s,  own  aoeount; 
and  it  was  thereby  further  agreed  that  the 
defendant  was  not  to  receive  any  part  of 
the  profits  which  should  arise  therefrom; 
and  it  was  also  thereby  further  agreed,  that 
the  plaintiff  should  pay  to  the  defendant 
one-half  of  the  office  rent,  to  take  date  from 
the  24th  day  of  December  then  next,  the 
rent  of  which  was  then  501.  per  annum. 
And  the  plaintiff  says,  that  theretofore  and 
after  the  making  of  the  last-mentioned  agree* 
ment,  to  wit,  on  the  day  and  year  Isst 
aforesaid,  in  consideration  that  the  plaintii| 
at  the  request  of  the  defendant  then  pro- 
mised the  defendant  to  perform  and  fulfil 
all  things  in  the  said  first-nientioiied  agree* 
ment  contained,  except  so  fer  as  the  same 
was  altered  by  the  second-mentiofned  agree-j 
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ment,  and  all  things  in  the  second-mentioned 
agreement  contained  on  his  part  to  he  per- 
formed and   fulfilled,   the  defendant  then 
promised  the  plaintiff  to  perforin  and  fulfil 
all  diings  in  the  said  first-mentioned  agree- 
ment contained,  except  so  far  as  the  same 
was  altered  by  the  second-mentioned  agree- 
ment, and  all  things  in  the  said  second- 
mentioned  agreement  contained  on  his  part 
to  be  performed   and  fulfilled;    and   the 
plaintiff  further  says,  that  he  did  after  the 
making  of  the  first-mentioned  and  before 
the  making  of  the  second-mentioned  agree- 
ment, to  wit,  on  the  day  and  year  first 
aforesaid  enter    into    the  service  of   and 
become  clerk  to  the  defendant,  at  and  upon 
tbe  terms  in  the  said  first  agreement  men- 
tioned and    therein  contained,    until   the 
making  of  the  agreement  secondly  above 
mentioned,  and  from  thence  until  the  expi- 
ration of  six  calendar  months  from  the  date 
of  tbe  first-mentioned  agreement  (which  had 
elapsed  before  the  commencement  of  this 
suit),  he  continued  in  the  said  service  upon 
the  terms  in  the  said  agreements  respec- 
UTely  contained,  except  so  far  as  the  said 
first-mentioned  agreement  was  varied  by 
tbe  agreement  secondly  above  mentioned, 
to  wit,   until  the  28th  day  of  March,  in 
tbe  year  of  our  Lord  1847,  and  although  he, 
tbe  plaintiff,  at  the  expiration  of  the  said 
space  of  six  calendar  months  from  the  date 
of  the 'said  first- mentioned  agreement  (to 
vit),  on  the  day  and  year  last  aforesaid,  was 
ready  and  willing  and  offered  to  enter  into 
such  further  agreement  for  two  years,  at  and 
upon  the  terms  hereinbefore  in  that  behalf 
nendoned,  and  then  requested  the  defen- 
dant to  enter  into  such  further  agreement, 
and  although  no  just  cause  was  then  shewn 
to  the   contrary,  and  although   the  gross 
profits  of  the  baggage  business,  insurance 
agency  business,  and  other  business  trans- 
acted by  the  defendant,  at  Southampton 
aforesaid,  other  than  such  overland  agency 
business  as  the  defendant  was  in  possession 
of  at  the  time  of  making  the  said  second 
i^reement,  from  the  said  22nd  day  of  Octo- 
ber, in  the  year  of  our  Lord  1846,  up  to 
tbe  expiration  of  the  said  term  of  six  months, 
amounted  to  a  large  sum,  to  wit,  the  sum 
'<f  500/.,  yet  the  defendant,  not  regarding 
h\s  said  promise,  did  not  nor  would  when 
vy  requested  as  aforesaid,  or  at  any  time 
afterwards,  enter  into  such  further  agreement 
New  Series,  XVII.— C.P. 


as  aforesaid,  but  on*  the  contrary  thereof 
then  wholly  refused  so  to  do;  and  the 
plaintiff  further  says,  that  the  defendant  did 
not  nor  would,  though  requested  so  to  do, 
pay  to  the  plaintiff  50/.  per  cent,  upon  the 
aforesaid  gross  profits,  nor  any  part  thereof. 
The  second  count  stated  that  whereas  also 
theretofore,  and  at  the  time  of  making  the 
agreement  thereinafter  mentioned,  the  plain- 
tiff had  been  for  the  space  of  six  calendar 
months,  and  then  was  in  the  service  of  the 
defendant  as  clerk,  and  as  such  clerk  had 
conducted,  and  was  then  conducting  the 
defendant's  business  of  a  custom-house  and 
shipping  agent  at  Southampton,  thereupon 
afterwards,  to  wit,  on  the  29th  day  of  March, 
in  the  year  of  our  Lord  1847,  in  consider- 
ation that  the  plaintiff,  at  the  request  of  the 
defendant,  would  continue  in  the  service  of 
him,  the  defendant,  as  clerk,  to  conduct  his, 
the  defendant's,  business  of  a  custom-house 
and  shipping  agent  at  Southampton  afore- 
said, for  the  term  of  two  years,  he,  the 
defendant,  then  promised  the  plaintiff  to 
continue  him  in  such  service  for  the  said 
term  of  two  years,  and  to  pay  him  the  annual 
salary  of  150Z.  for  the  first  year,  and  160/. 
for  the  second  year's  service,  and  (with  the 
exception  of  such  overland  agency  business 
as  the  defendant  was  then  in  possession  of,) 
also  to  pay  to  the  plaintiff  a  sum  of  money 
equal  to  50/.  per  cent,  on  the  gross  profits 
(without  deduction  for  expenses,  except  when 
payments  should  have  been  actually  made 
in  reference  to  the  business  itself)  on  all 
baggage  business,  insurance  agency  business, 
and  on  all  and  every  business  whatsoever 
transacted  by  the  defendant  at  Southampton 
aforesaid,  during  such  term  of  two  years  as 
aforesaid,  save  and  except  only  on  such 
overland  agency  business  as  was  then  in  the 
defendant's  possession  as  aforesaid;  and 
although  the  plaintiff,  confiding  in  the  said 
promise  of  the  defendant,  did  continue  in 
the  service  of  him,  the  defendant,  as  clerk, 
upon  the  terms  aforesaid,  for  a  long  space 
of  time,  to  wit,  until  the  13th  day  of 
August,  in  the  year  of  our  Lord  1847, 
which  had  elapsed  before  the  commence- 
ment of  this  suit,  and  although  the  plain- 
tiff has  always  been  ready  and  willing,  and 
then  offered  to  continue  in  the  service  of 
the  defendant  for  the  residue  of  the  said 
term  of  two  years,  upon  the  terms  aforesaid  ; 
yet  the  defendant,  not  regarding  his  said 
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promise,  did  not  nor  would  continue  the 
plaintiff  in  the  service  of  him,  the  defendant, 
as  clerk  for  the  said  term  of  two  years,  hut, 
on  the  contrary  thereof,  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  and  before 
the  expiration  of  the  said  term  of  two  years, 
then  wholly  refused  so  to  do,  and  then 
discharged  him,  the  plaintiff,  therefrom,  and 
hath  from  that  time  hitherto  wholly  neglected 
and  refused  to  retain  or  employ  the  plaintiff 
in  his  said  service,  and  by  means  thereof  he, 
the  plaintiff,  hath  lost  and  been  deprived  of 
all  the  salary,  profits,  and  advantages  which 
he  otherwise  might  and  would  have  derived 
and  acquired  from  being  continued  in  the 
said  service  of  the  defendant  for  the  residue 
of  the  said  term  of  two  years,  and  the  plain- 
tiff hath  been  and  is  by  means  of  the  pre- 
mises still  wholly  unemployed. 

On  the  8th  of  January  1848,  an  order  was 
made,  by  Coltman,  J.,  to  strike  out  so  much 
of  the  first  count  as  refers  to  the  first  breach, 
at  the  costs  of  the  plaintiff,  on  the  ground 
that  that  part  of  the  first  count  and  the 
second  count  were  for  the  same  subject- 
matter. 

A  rule  nisi  having  been  granted  to  rescind 
that  order,: — 

Peterson  now  shewed  cause. — The  order 
ought  to  stand.  In  this  case  there  is  a  vio- 
lation of  the  rule  of  Hilary  term,  4  Will.  4, 
No.  6,  as  both  counts  evidently  refer  to  the 
same  agreement.  James  v.  Bourne  ( 1 )  may 
be  relied  upon  on  the  other  side ;  but  in  that 
case  there  were  two  distinct  causes  of  action, 
the  one  on  a  sea  risk,  the  other  on  the 
common  law  liability  of  carriers  to  take  care 
of  goods  at  a  wharf. 

Lushy  in  support  of  the  rule. — In  recent 
cases  the  stringency  of  the  rule  as  to  several 
counts  has  been  relaxed.  Gilbert  v.  Hales 
(2)  is  an  example.  In  trover,  counts  for 
conversions  before  and  after  a  bankruptcy 
have  been  allowed.  Counts  on  a  warranty 
of  a  horse,  and  for  money  had  and  received, 
have  also  been  allowed.  James  v.  Bourne 
is  a  decision  in  favour  of  the  present  appli- 
cation. 

Maule,  J. — In  that  case  the  two  counts 
could  not  be  said  to  contain  but  one  contract ; 
but  in  the  present  case  there  might  have 

(1)  4  Bing.  N.C.  420;  s.  c.  7  Law  J.  Rep.  (n.s.) 
C.P.187. 

(2)  2  Dowl.  Ac  L.  P.C.  227. 


been  but  one.  On  the  whole,  I  think  that 
the  order  of  Mr.  Justice  Coltman  was  right. 

CRBSS\rELL,  J. — I  am  of  the  same  opinion. 
We  cannot  help  taking  notice  that  the  two 
counts  are  for  the  same  subject-matter,  and 
introduced  in  order  to  avoid  a  difficulty 
with  regard  to  the  legal  effect  of  the  agree- 
ment. 

WiLUAMS,  J,  concurred. 

Rule  dueharged. 


1  R4R  f  cox  AMD  ANOTHER  V.  GLrE. 

J  1^    18      1  ^"*  ^*^*  "•  SAINT, 

an.  1,5,        .    I^Yjjjg  g^jjg  ^^  MOUSLEY. 

Trespass —  Subsoil  —  Surface —  Posses- 
sion—'' Close:' 

The  plaintiffs  were  seised  in  fee  of  a 
close,  but  other  persons  had  the  right  to 
the  exclusiife  possession  of  the  swfaee  of  it 
during  a  portion  of  the  gear: — Held^  thai 
the  plaintiffs,  as  owners  of  the  subsoil,  might 
maintain  trespass  (gainst  persons  who  had 
dug  holes  through  the  surface  ifOo  the  subsoil 
during  that  portion  of  the  gear  :^hut  thai 
for  an  injurg  eommiUed  during  sueh  portion 
of  the  year,  which  affected  the  surface  only, 
the  plaintiffs  eould  wot  maintain  trespass. 

The  word  **  close**  in  a  declaration  in 
trespass  includes  the  subsoil  as  wtU  as  the 
surface. 

These  were  actions  of  trespass^  and  the 
pleadings  were  the  same  in  all  of  them. 

The  first  count  of  the  declaration  atatcd. 
that  the  defendant,  on  the  lOth  day  ot 
October,  A.D.  1846,  and  on  divers  other 
days,  &c.,  with  force  and  arms,  &c.  broke 
and  entered  certain  soil  of  the  plamtiffli,  the 
said  soil  being  the  soil  of  and  belonging  to 
a  certain  close,  called  the  Siddals,  situate 
in  the  parish  of  St.  Peter,  in  the  county  of 
Derby,  and  with  feet  in  walking  and  with 
divers  horses,  mares,  and  geldings,  and  alto 
with  the  wheels  of  divers  ooriages,  cart&,| 
and  waggons  then  subverted,  trampled 
upon,  tore  up,  damaged,  and  spoiled  th^ 
said  soil  of  the  plaintiffs,  and  also  thed 
made  divers,  to  wit,  100  holes  in  the  said 
soil  of  the  plaintiffs,  and  then  forced  diven^ 
to  wit,  100  posto,  100  tent-pegs,  and  lOd 
stakes  into  the  said  soil  of  the  plaintifi,' 
and  there  in  the  said  soil  of  the  plaintiflii 
then  fixed  the  same  posts,  pegs,  and  stakr*] 
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nnd  ihen  put,  placed,  and  erected  divers,  to 

wit,  ten  wooden  erections,  ten   tents,  ten 

srnlls,  ten  booths,  and  ten  tables,  upon,  and 

affixed  the  same  to  the   said  soil   of  the 

piaintifiB,  and  kept  and  continued  the  said 

po^ts,  tent-pegs,   stakes, '  erections,   tents, 

stalls,  booths,  and  tables,  so  there  respectively 

forced,  fixed,  put,  placed,  or  erected  and 

affixed  as  aforesaid,  without  the  leave  or 

licence,  and  against  the  will  of  the  plaintiffs, 

for  a  long  space  of  time,  to  wit,  for  the  space 

nf  six  hours  next  following  the  said  time  of 

the  fixing,  forcing,  putting,  placing,  erecting, 

and  afilxing   of  the  same  respectively  as 

aforesaid,  and  thereby  and  therewith,  during 

all  the  time  aforesaid,  greatly  incumbered 

the  said  soil  of  the  plaintiffs,  and  hindered 

and  prevented  the  plaintiffs  from  enjoying 

the  same.    Second  count,  that  the  defendant 

afterwards,  on  the  23rd  day  of  October,  in 

the  year  of  our  Lord  1845,  with  force  and 

arms  broke  and  entered  a  certain  close  of 

the  plaintifiTs,  the  same  close  being  the  said 

rtose  called  the  Siddals,  situated  and  being 

in  the  parish  aforesaid,  and  subverted  the 

^arth  and  soil  of  the  said  close,  and  made 

holes  and  forced  posts  in,  and  affixed  booths, 

^c.  to  the  said  close,  &c.  and  thereby,  &c. 

Pleas — First,  sot  guilty;  second,  to  the 
first  count,  that  the  said  soil  of  and  belonging 
t/i  the  said  close,  Ac.  was  not  the  soil  of  the 
plaintiffs,  &c. ;  third,  to  the  first  count, 
that  the  said  soil  in  which,  &c.  was  at,  &c. 
the  soil  and  freehold  of  the  mayor,  aldermen, 
and  burgesses  of  the  borough  of  Derby, 
•therefore  the  defendant,  as  their  servant, 
broke  and  entered,  &c. ;  fourth,  to  the 
second  count,  that  the  said  close  in  which, 
^c.  was  not  the  close  of  the  plaintiffs;  fifth, 
r-j  the  secsond  count,  that  the  said  close, 
a:c  in  which,  &c.  was  the  close,  soil,  and 
irtehold  of  the  mayor,  aldermen,  and  bur* 
ietses  of  the  borough  of  Derby,  wherefore 
ir.e  defendant,  as  their  servant,  broke  and 
-ntercd,  &e. 

Tbe  replication  joined  issue  on  the  first, 
^cond,  and  fourth  pleas,  and  traversed  the 
inird  and  fifth. 

The  causes  were  tried,  at  the  Spring 
Assizes  for  Derbyshire,  in  1846,  before 
Patteson,  J.  and  a  special  jury.  It  appeared 
that  tbe  close  in  question,  called  the  Siddals, 
All  within  the  manor  of  Derby,  and  that 
*>.<'  plaintiffs,  and  those  through  whom  they 
I  .aimed,  had  from  time  immemorial  taken 


the  fore-crop  of  grass,  and  had  the  exclusive 
possession  of  the  close  from  the  14th  of 
February  to  the  6th  of  July  in  every  year ; 
and  that  from  the  6th  of  July  to  the  14th  of 
February  the  burgesses  of  the  borough  of 
Derby  turned  in  their  cows,  sheep,  calves, 
and  horses  upon  the  close,  and  occupied  it  ex- 
clusively during  that  period.  The  plaintiffs 
had  gates,  with  locks,  which  they  removed 
from  the  close  on  the  6th  of  July,  and  which 
were  replaced  by  other  gates,  belonging  to  the 
burgesses,  which  remained  there  till  the  14th 
of  February.  It  was  further  proved  that  the 
corporation  had  been  in  the  habit  of  giving 
permission  for  holding  the  county  races  on 
the  close  between  the  months  of  July  and 
February.  The  races  were  discontinued  for 
some  years,  but  were  revived  in  August  1 845, 
when  the  defendants,  in  the  actions  of  Cox 
V.  Glue  and  Cox  v.  Saint,  with  the  consent 
of  the  corporation,  erected  booths,  the  posts 
of  which  went  through  the  surface  of  the 
close  into  the  subsoil.  The  plaintiffs  claimed 
to  be  seised  in  fee  of  the  soil  and  freehold, 
and  so  entitled  to  maintain  an  action  of 
trespass.  For  the  defendant  it  was  con- 
tended that  the  soil  and  freehold  were  in 
the  corporation,  and  that  the  plaintiffs  were 
only  entitled  to  take  the  foreorop  of  grass, 
and,  at  all  events,  that  they  had  not,  at  the 
time  of  the  trespass,  sufficient  possession  to 
enable  them  to  maintain  trespass.  The 
learned  Judge  directed  the  jury  (in  the  first  • 
action),  that  the  soil  and  freehold  were  in 
the  plaintiffs,  and  asked  them  to  say  whether 
the  burgesses  had  exclusive  possession  from 
the  6th  of  July  to  the  1 4th  of  February.  The 
jury  found  a  verdict  in  these  terms :  "  The 
parties  in  occupation  respectively,  namely, 
the  Coxes,  from  the  14th  of  February  to  the 
6th  of  July,  and  the  burgesses  for  the 
remainder  of  the  year  have  the  power  of 
bringing  their  action  for  trespass;  but  if 
any  damage  is  done  to  the  freehold,  we 
consider  the  plaintiffs  have  sufiScient  pos- 
session to  bring  an  action  at  any  time.''  The 
facts  in  the  case  of  Cox  v.  Saint  being 
exactly  similar  to  those  in  Cox  v.  Qlue,  a 
verdict  for  the  plaintiffs  with  40s,  damages 
was  entered  by  consent,  leave  being  reserved 
to  the  defendant  in  each  of  those  actions  to 
move  to  enter  a  verdict  in  his  favour  on  the 
second  and  fourth  issues.  In  the  case  of 
Cox  v.  Mousley,  it  appeared  that  the  defen- 
dant had  merely  gone  to  the  raccb  on  horst- 
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back.  It  was  agreed  that  tbe  learned  Judge 
should  decide  the  question,  whether  the 
defendant  had  committed  any  trespass  affect- 
ing the  soil  below  the  surface  of  the  land ; 
and  his  Lordship  being  of  opinion  that  he 
had  not,  a  verdict  was  entered  for  the  defen- 
dant on  the  plea  of  not  guilty  as  to  the  first 
count,  and  on  the  second  and  fourth  issues, 
and  for  the  plaintiffs  on  the  other  issues. 

In  the  two  first  cases  a  rule  nisi  having 
been  obtained  to  enter  a  verdict  for  the 
defendant,  pursuant  to  the  leave  reserved,— 

JVhitehurst  and  Humfrey  (Jan.  13), 
shewed  cause. — The  direction  of  the  learned 
Judge  was  right.  There  could  be  no  doubt 
that  the  plaintiffs  were  seised  of  the  fee, 
and  the  only  difficulty  was,  whether  at  the 
time  of  the  trespass  they  had  sufficient  pos- 
session of  the  subsoil  to  enable  them  to 
bring  trespass.  The  burgesses  had  only  a 
'*  profit  a  prendre"  and  not  an  estate  in  the 
land.  They  had  only  a  right  to  take  the 
herbage  by  the  mouths  of  particular  cattle. 
.  [Maule,  J. — The  jury  have  found  that 
the  corporation  had  an  exclusive  right  of 
possession  so  as  to  exclude  the  plaintiffs 
themselves,  and  that  in  respect  of  that  right 
they  could  bring  an  action  of  trespass.] 

If  the  burgesses  entered  for  any  other 
purpose  than  feeding  their  cattle,  would  not 
an  action  lie  ?  The  real  question  is  whether, 
supposing  the  corporation  to  have  exclusive 
^  possession  of  the  surface,  the  landlord  may 
not  maintain  trespass  for  an  injury  to  the 
subsoil.  It  has  been  held  in  severa]  cases 
that  where  a  person  has  exclusive  posses- 
sion of  a  profit  d  prendre^  it  amounts  only* 
to  an  easement — Pitt  v.  Chick  (1).  The 
cases  on  this  point  are  collected  in  the  notes 
to  Potter  V.  North  (2). 

{_M,  D.  Hill^  contra. — If  the  defendants 
had  merely  a  profit  it  prendre^  I  admit  they 
have  no  case.] 

The  case  of  The  King  v.  Churchill  {J^) 
shews  that  this  is  only  a  profit  a  prendre. 
What  estate  do  the  burgesses  claim  ?  They 
cannot  have  a  right  to  exclude  the  owner  of 
the  fee  for  all  purposes.  For  instance,  in 
case  of  a  flood  and  damage  to  the  close, 
as  they  are  not  bound  nor  entitled  to  repair, 
could  they  exclude  the  owner  from  going 
on  the  land  to  do  so  ? 

(1)  Hutton's  Rep.  45. 

(2)  ]  Wms.  Saund.  353. 

(3)  4  B.  &  C.  750. 


[Maule,  J. — If  I  have  a  field,  and  yon 
have  a  right  of  way  over  it,  have  1  not 
exclusive  possession  of  it  ?] 

M.  D.  Hilly  Clarke,  Serj.,  and  Wadding- 
ton,  contra. — The  two  counts  of  the  decla- 
ration are  in  effect  the  same.     The  close 
and  the  soil  of  the  close  are  the  same  thing; 
and  as  the  jury  have  found  that  the  plain- 
tiffs were  not  possessed  of  the  soil  of  the 
close,  they  cannot  retain  their  verdict.    It 
is  not  enough  that  they  had  a  partial  right 
If  a  party  claims  a  close  and  proves  only  a 
right  to  prima  vestwra,  the  issue  mast  be 
found  against  him — Stammers  v.  Dixon  per 
Lord  Ellenborough  (4).     The  case  of  Tht 
King  v.  Churchill  cited  on  the  other  side  is 
no  authority  here.    The  decision  there  was, 
that  commoners  were  not  individually  rate- 
able to  the  poor  in  respect  of  their  privilege 
to  put  cattle  on  the  common ;  but  that  does 
not  decide  that  the  corporation  might  not 
have  been  rated.     The  case  of  The  King  s, 
the  May  or f  8^c,   of  Sudbury  (5)  was  one 
where  a  corporation  was  rated  under  simOar 
circumstances.     The  latter  decision  is  in 
accordance  with  the  older  authorities.    In 
Burt  V.   Moore  (6)   Lord    Kenyon  sa\s, 
"  I  am  perfectly  satisfied,  that  although  the 
defendant  was  restrained  by  the  agreement 
to  a  certain  mode  of  occupation,  be  is  to  be 
considered  as  the  occupier  of  the  land ;  and 
being  entitled  to  the  sole  use  of  the  land 
is  also  entitled  to  maintain  trespass."    So 
also,  in  Wilson  v.  Mackreth{7)  and  Ho€\> 
Taylor  {S),  cited  there  by  Aston,  J.,  in 
which  latter  case  it  was  assigned  for  error 
that  trespass  quare  elausum  fregit  would  not 
lie  because  the  soil  was  not  granted,  and 
the  Court  held  that  it  did  lie  in  respect  of 
herbagium  and  pastura.     In  Lewis  v.  Bran- 
thwaite  (9)  it  was  held,  that  the  tenant  of 
mines  had  possession  so  as  to  maintain  tres- 
pass against  a  party  who  broke  through  the 
subsoil  without  breaking  through  the  sur- 
face.    Lord  Tenterden   there    says,   "He 
who  has  the  surface  has  the  subsoil,     li 
seems  to  me  that  the  copyholder  has  pos- 
session of  the  subsoil,  although  he  has  no 
property  in  it." 

(4.)  7  East,  207. 
(6)  1  B.  &  C.  889. 

(6)  6  Term  Rep.  329. 

(7)  3  Burr.  1824. 

(8)  Moore,  355. 

(9)  2  B.  &  Ad.  437;  8.  c.  9  Law  J.  Rep.  (s.. 
K,B«  263. 
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[Maule,  J. — Lord  Tenterden  does  not 
meaa  to  say  that  possession  of  the  surface 
and  possession  of  the  soil  may  not  hoth 
subsist  separately.] 

Prima  facie  the  possessor  of  the  surface 
has  the  possession  of  the  suhsoil,  although 
some  one  else  may  shew  that  he  has  pro- 
perty in  it. 

[Maule,  J,^^Primd  facie  possession  of 
the  surface  is  evidence  of  possession  of  the 
soil;  hut  the  present  argument  is,  that  if 
nothing  but  the  possession  of  the  surface 
appeared,  the  jury  should  have  been  directed 
to  find  that  the  fee  was  in  the  corporation.] 

In  the  case. of  Cox  v.  Mousley  a  rule 
nisi  having  been  obtained*to  enter  a  verdict 
for  the  plaintiff  on  all  the  issues, — 

M,  D.  Hill  and  Waddington  now  (Jan.  18,) 
shewed  cause ;  and— 

fVhitehurst  appeared  in  support  of  the 
rule, 

Wilde,  C.J. — With  regard  to  the  cases 
of  Cgx  V.  Glue  and  Cox  v.  Saint ,  in  which 
it  was  found  that  the  defendants  were  en- 
titled to  the  exclusive  possession  of  the  sur- 
face, but  that  the  plaintiffs  were  entitled  to 
the  subsoil,  it  seems  to  me  that  the  ruling  of 
the  learned  Judge  was  right.  The  possession 
of  the  surface  may  be  in  one  person,  and  the 
possession  of  the  subsoil  in  another.  The 
question  of  possession  is  one  of  fact,  which 
may  have  to  be  decided  from  various  circum- 
stances. It  may  be  derived  under  a  grant,  or 
it  may  be  inferred  from  long  enjoyment,  which 
would  presume  a  grant.  In  the  present 
cases  it  is  found  that  the  burgesses  had  the 
right  to  take  the  herbage  by  the  mouths  of 
certain  cattle,  and  it  is  not  found  that 
they  had  any  other  right  whatever.  It 
was  unnecessary,  therefore,  for  the  owner  of 
the  soil  to  part  with  more  than  the  posses- 
sion during  the  time  of  the  enjoyment  of 
sQch  right.  If,  then,  the  owner  can  grant 
possession  for  a  certain  time  and  a  certain 
limited  enjoyment,  and  can  at  the  same 
time  retain  all  the  right  to  the  possession  of 
the  subsoil,  what  are  the  materials  here 
from  which  to  draw  the  conclusion  that  the 
plaintiffs  have  granted  more  than  was  neces- 
Bary  for  such  limited  enjoyment.  Here, 
^1  that  the  burgesses  ever  enjoyed  was  the 
possession  for  a  portion  of  the  year,  and 
there  is  no  fact  to  shew  thut  the  owner  of  the 
^i\  ever  granted  more.  There  is  np  doubt  that 


different  strata  of  the  soil  may  be  the  sub- 
jects of  different  rights.  It  may  sometimes 
be  a  question  of  difficulty  to  determine  to 
what  depth  different  parties  may  be  entitled ; 
but  that  difficulty  does  not  arise  here,  be- 
cause it  must  be  taken  that  the  jury  have 
found  that  the  holes  were  made  to  such  an 
extent  as  to  interfere  with  the  subsoil 
which  remained  in  the  plaintiffs.  What  is 
there,  then,  to  prevent  the  owner  of  the 
subsoil  from  bringing  an  action  of  trespass  ? 
He  had  both  the  fee  and  the  possession, — 
the  latter,  because  all  that  he  had  not 
granted  remained  in  him,  and  there  wad 
nothing  to  shew  that  he  had  granted  more 
than  the  herbage,  reserving  all  other  rights 
as  full,  and  open  to  the  same  remedies,  as 
if  he  had  never  made  any  grant  at  all.  On 
the  whole,  therefore,  I  think  the  Judge  was 
quite  right,  and  taking  the  finding  of  the 
jury  to  be  that  the  exclusive  possession 
was  in  the  burgesses  for  the  purpose  of  en- 
joying the  herbage,  and  the  exclusive  pos- 
session of  the  subsoil  in  the  lord,  it  seems 
to  me  that  the  verdict  was  properly  entered 
for  the  plaintiffs,  and  that  the  rule  in  the 
first  two  actions  should  be  discharged.  The 
other  case  of  Cox  v.  Mousley  is  much  more 
free  from  doubt.  Trespass  is  an  action  for 
an  interference  with  the  possession.  Here, 
it  is  expressly  found  that  the  right  of  pos- 
session of  the  surface  at  the  time  of  the  tres- 
pass was  out  of  the  plaintiffs,  and  it  was 
therefore  quite  clear,  that  they  could  not 
maintain  any  such  action  in  respect  of  the 
defendants  having  trampled  down  the  sur- 
face of  the  field.  There  was  no  evidence 
of  the  defendant  having  done  any  injury 
except  to  the  surface.  The  verdict,  there- 
fore, was  rightly  entered  for  the  defendant, 
and  the  rule  in  this  case  also  ought  to  be 
discharged. 

Maule,  J. — I  also  am  of  opinion  that  the 
rules  ought  to  be  discharged.  In  the  first 
two  actions  there  was  evidence  to  shew 
that  the  seisin  in  fee  was  in  the  plaintiffs, 
but  there  was  also  evidence  on  behalf  of  the 
defendants,  on  which  it  was  insisted  that 
for  a  portion  of  every  year  the  corporation 
was  entitled  to  the  possession  of  the  surface  at 
any  rate.  The  conclusion  of  the  jury  was,  that 
the  plaintiffs  were  seised  in  fee  of  the  subsoil 
at  all  events,  and  that  the  corporation  was 
entitled  to  the  exclusive  possession  of  the 
surface  for  a  particular  portion  of  the  year. 
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The  learned  Judge  at  tbe  trial  directed  that 
under  these  circumstances  a  verdict  should 
be  entered  for  the  plaintiffs,  and  decided,  as 
it  appears  to  me,  that  if  a  person  is  en- 
titled to  the  subsoil,  and  another  person 
digs  holes  in  that  soil,  the  former  is  entitled 
to  a  verdict  on  a  count  stating  that  the 
defendant  broke  and  entered  the  close  of 
the  plaintiffs.  The  description  **  close '' 
was  sufficient  to  include  the  subsoil  as  well 
as  the  surface ;  and  in  an  action  of  tort, 
generally  speaking,  the  plaintiff  is  entitled 
to  a  verdict  if  he  prove  a  part  only  of  the 
tort  alleged.  Here  then,  as  the  plaintiff 
had  the  exclusive  possession  of  the  subsoil 
he  was  entitled  to  recover  in  trespass,  al- 
though the  corporation  had  the  right  of 
possession  of  the  surface.  The  case  of  Cox 
V.  Mousley  is  very  clear.  The  question 
raised  there  is,  whether  the  plaintiffs  can 
maintain  trespass  against  the  defendants  for 
simply  riding  on  the  surface  which  is  in  the 
possession  of  other  persons.  The  terms  of 
the  finding  are  quite  clear  to  shew  that 
the  exclusive  possession  of  the  surface  was 
in  other  persons,  and  that  the  plaintiffs  them- 
selves might  be  excluded.  The  plaintiffs, 
therefore,  could  not  maintain  trespass  under 
those  circumstances. 

Cr£sswell,  J. — In  Cox  v.  Glue  and  Cox 
V.  Saint  the  substantial  question  was,  whe- 
ther the  jury  were  warranted  in  finding  that 
the  plaintiffs  were  in  possession  of  the  sub- 
soil. It  is  true  that  the  Judge  seems  to 
have  led  the  jury  to  that  conclusion  ;  but 
there  appeared  quite  evidence  enough  to 
support  that  finding.  The  jury  also  found 
that  the  trespass  committed  was  a  trespass 
to  the  subsoil,  and  therefore,  the  plain- 
tiffs were  clearly  entitled  to  maintain  the 
action.  As  to  the  only  other  question, 
namely,  whether  the  plaintiffs  were  entitled 
to  recover  on  the  present  declaration,  I  en- 
tirely agree  with  my  Brother  Maule  that 
the  declaration  is  sufficient.  With  respect 
to  Cox  V.  Mouthy  there  seems  to  me  to  be 
no  doubt  at  all,  the  jury  having  found  that 
the  plaintiff  was  not  in  possession  of  the 
surface  at  the  time  when  the  trespass  was 
committed. 

Williams,  J. — I  am  of  the  same  opinion. 
In  the  first  two  cases  a  question  is  raised  as 
to  the  nature  of  the  estate  of  the  burgesses 
in  the  land,  and  it  seems  to  me  it  must  be 
taken  to  be  equivalent  to  the  right  to  prima 


vesiura,  or  prima  ionsura.  That  being  so, 
the  question  is,  whether  the  owner  of  the 
soil  may  not  bring  an  action  for  the  digging 
of  holes  into  the  subsoil.  I  think  he 
clearly  can,  and  the  only  action  he  can 
maintain  for  such  an  injury  is  trespass  guore 
clausum  fregiL  As  to  the  other  case  there 
can  be  no  doubt,  and  I  agree  with  the  Court 
that  the  rules  ought  to  be  discharged. 

Rules  discharged. 


1848.       3 
Jan.  19,  21.  1 


PILBROW  V.  PILBROW'S  ATMO- 
SPHERIC RAILWAY  AND 
CANAL  PRQPULSION  COM- 
lUlNY. 


Pleading — Deed —  Covenant^— Company ; 
Incorporation  of,  under  7^8  Vict,  c,  1 10. — 
Issue — Matter  of  Law, 

The  first  count  stated  that  by  a  deed 
made  between  the  plaintiff  and  the  defen- 
dants, who  were  described  as  a  ^*  company 
registered  and  incorporated  after  a  deml  of 
settlement  had  been  executed  under  the!  ^% 
Vict,  c.  110,"  the  defendants  agreed  to  pay 
the  plaintiff  15,000/.  as  soon  as  conveniently 
could  be  out  of  the  money  raised  by  the  first 
calls  or  instalments  on  the  shares  of  the  com- 
pany, Breach'-^That  although  divers  in- 
stalments  were  paid,  out  of  which  the  company 
might  have  paid  the  money ,  they  had  not  done 
so.  The  second  count  set  out  articles  of  agree- 
ment  stating  that  the  plaintiff  had  sold  his 
patents  to  the  company^  and  contained  a  ro- 
venant  thai  the  company  should  pay  ium 
15,000/.  Ill  cash  as  soon  as  conveniently  could 
be  done  out  of  the  money  raised  on  the  firsi 
instalments  or  calls  on  the  shares.  Breach 
-^  Thai  though  the  company  could  have  raised 
the  money,  and  a  reasonable  and  convenient 
time  for  paying  it  had  elapsed,  yet  they  had 
not  paid  the  plaintiff, 

3rd  plea  to  the  first  count^^  Thai  the  deed 
of  settlement  was  obtained  by  the  fraud  a/ 
the  plaintiff. 

4th  plea  to  the  first  count — That  the  re- 
gistry and  incorporation  were  obtained  by 
fraud, 

8th  and  ISth  pleas^That  the  eompoHy 
was  formed  under  a  deed  of  settlement  t» 
which  the  plaintiff  was  a  party,  by  which  U 
was  agreed  that  the  plaintiff  was  to  be  paid 
out  of  the  first  instalments  after  paying  tkr 
necessary  expenses  of  the  company,  end  tkat 
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no  instaimenUt  ^'c,  had  been  received  suffix 
tient  to  poff  the  expenses  and  the  15,000^. 

2]stplea — That  the  company  was  not  in- 
corporated by  charter  or  act  of  parliament, 
nor  was  the  same  "  duly  and  lawfully'*  re- 
gistered and  incorporated, 

32fM{ —  That  at  the  time  when  the  company 
obtained  a  certificate  of  complete  registration, 
the  company  was  not  formed  by  deed  or 
wriHng  under  the  hands  and  seals  of  the 
shareholders  as  required  by  the  statute : — 

Held,  that  the  2nd  count  was  good  on 
general  demurrer,  and  the  breach  properly 
lisigned ;  that  the  Srd,  ^th,  Sth  and  1  Sth 
pleas  were  bad  on  demurrer ;  that  the  2lst 
pha  was  bad,  because  the  defendants  were 
estopped  from  denying  the  fact  of  incorpora- 
tion^ and  if  that  fact  was  not  in  issue,  then 
the  plea  was  bad  because  it  raised  a  question 
tf  law ;  thai  the  22nd  plea  was  bad  for 
nmilar  reasons. 

Covenant.  The  first  count  of  the  decla- 
ration stated  that,  theretofore,  to  wit,  on  the 
11th  of  June  a.d.  1845,  by  a  certain  deed 
then  made  between  the  pldntiff  of  the  one 
part,  and  the  said  company  therein  described 
s  registered  and  incorporated  in  pursuance  of 
in  act  of  parliament  made  and  passed  in  the 
^*"renth  aod  eighth  years  of  the  reign  of  her 
i  resent  Majesty  Queen  Victoria,  intituled, 
'  An  act  for  the  registration,  incorporation, 
nd  regulation  of  joint- stock  companies,' 
'Uhe  other  part,  which  said  deed  was  then 
^led  with  the  seal  of  the  said  company,  and 
^as  then  signed  by  three  of  the  directors  of 
He  said  company,  to  wit,  the  Right  Hon. 
Arthur  Algernon,  Earl  of  Essex,  George 
Huckley  Bolton,  and  Francis  John  Lambert, 
*?citing  that  her  present  Majesty  Queen 
Victoria,  by  letters  patent,  under  the  Great 
Seal  of  the  United  Kingdom,  hearing  date 
'^e  17th  of  May  1844,  granted  unto  the 
^ntiff,  his  executors,  administrators  and 
uaigns,  the  sole  and  exclusive  licence,  power, 
[^rivilege  and  authority  of  making,  using,  and 
•mding  for  the  term  of  fourteen  years  an 
:riventioii  in  **  certain  improTements  in  the 
'machinery  for  a  new  method  of  propelling 
'images  on  railways  and  common  roads, 
M  vessels  on  rivers  and  canals  within 
Hneland  and  Wales,  and  Berwick-upon- 
^^e«d  ;'*  and  that  in  pursuance  of  a  proviso 

'^nuined  in  the  said  letters  patent,  a  speci- 
"ttion  of  the  said  invention  was  dnlv  in- 


rolled  by  the  plaintiff  in  her  Majesty's  High 
Court  of  Chancery,  on  the  1 6th  of  Novem- 
ber 1844,  and  that  by  letters  patent  under 
the  seal  appointed  by  the  treaty  of  union  to 
be  kept  and  used  in  Scotland  instead  of  the 
Great  Seal  thereof,  bearing  date  the  13th  of 
November  1844,  the  like  exclusive  privi- 
leges in  respect  of  the  use  of  the  said  inven- 
tion were  granted  to  the  said  plaintiff,  his 
executors,  administrators  and  assigns,  to  be 
enjoyed  and  exercised  by  him  and  them 
within  Scotland,  and  that  by  letters  patent 
under  the  Great  Seal  of  Ireland,  bearing 
date  the  16th  of  January  1845,  the  like  privi- 
leges in  respect  of  the  use  of  the  said  inven- 
tion were  granted  to  the  said  plaintiff^  his 
executors,  administrators  and  assigns,  to  be 
enjoyed  and  exercised  by  him   and  them 
within  Ireland ;   and  that  in  pursuance  of 
provisoes  respectively  contained  in  the  said 
several  letters  patent  for  Scotland  and  Ire- 
land, specifications  of  the  said  inventions  had 
been  or  were  intended  to  be  forthwith  duly 
made  and  inrolled   by  the  plaintiff;   and 
further  reciting  that  tiie  said  company  had 
been  duly  formed  under  a  deed  of  settlement, 
bearing  date  the  22nd  of  May  then  last  past, 
for  among  other  things  the  working  of  the 
said  several  patents  for  the  United  King- 
dom, and  the  said  company  had  been  regis- 
tered and  incorporated  under  the  provisions 
of  the  aforesaid  act,  and  the  capital  of  the 
same  consisted  of  600,000^.   divided  into 
60,000  shares  of  102.  each;    and  further 
reciting  that  it  had  been  agreed  between 
the  plaintiff  and  the  said  company  that  the 
plaintiff  should  grant  to  the  said  company  a 
licence  for  the  exclusive  use  of  the  said 
several  patents  for  the  United  Kingdom, 
during  the  remainder  of  the  several  terms 
of  years  of  such   patents   respectively  in 
manner  thereinafter  mentioned,  and  should 
also  enter  into  such  covenants    as   were 
thereinafter  contained  for  granting  to   the 
said  company  licence  to  use  and  prac^se 
all   other  improvements  in   the  invention 
aforesaid,  which   should  be  made   or   in- 
vented by  the  plaintiff,  and  whether   tbe 
plaintiff  should  obtain  a  patent  or  patents 
for  such  inventions  or  not ;  and  that  in  con- 
sideration of  such  grant  and  covenant   the 
sum  of  1 5,000/.  in  cash  should  be  p«a  to 
the  plainHff,  so  soon  as  conveniently  cotild 
be  after  the  execution  of  these  presents,  oiat 
of  the  money  raised  by  the  first  instalmeTitt 
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or  calls  on  the  shares  of  the  said  company, 
—-it  was  witnessed,  that  in  pursuance  of  the 
said  agreement  in  that  behalf,  and  in  con* 
sideration  of  the  premises,  the  plaintiff  did 
thereby  give  and  grant  unto  the  said  com- 
pany and  their  successors  full  and  free  liberty, 
licence,  power,  privilege,  and  authority  to 
use,  exercise,  and  put  in  practice  the  said 
patent  invention  throughout  the  United 
Kingdom  of  Great  Britain  and  Ireland 
during  all  the  remainders  then  to  come 
and  unexpired  of  the  respective  terms  of 
years  granted  by  the  said  respective  patents 
for  England,  Scotland,  and  Ireland,  for 
their  use  and  benefit;  and  the  said  com- 
pany, for  themselves  and  their  successors, 
did  thereby  covenant  with  the  plaintiff,  his 
executors  and  administrators,  that  they  the 
said  company,  or  their  successors,  should 
and  would  pay,  or  cause  to  be  paid,  to  the 
plaintiff  the  said  purchase-money  of  15,0002. 
out  of  the  money  raised  by  the  first  instal- 
ments or  calls  on  the  shares  of  the  said 
company,  as  aforesaid,  as  by  the  said  deed, 
reference  being  thereunto  had,  will,  among 
other  things,  more  fully  appear;  and  the 
plaintiff  says,  that  although  he  hath  at  all 
times  since  the  making  of  the  said  deed, 
performed  and  fulfilled  all  things  therein 
contained  on  his  part  and  behalf  to  be  per- 
formed and  fulfilled,  and  although  divers 
instalments  or  calls  on  the  shares  of  the  said 
company  were,  before  the  commencement 
of  this  suit  (to  wit)  on  the  1st  day  of  July, 
A.D.  1845,  paid  to  the  said  company,  out  of 
which  the  said  company  might  and  ought 
to  have  paid  the  said  sum  of  15,000^.,  and 
the  said  company,  in  part  performance  of 
their  said  covenant,  have  paid  to  the  plain- 
tiff a  small  part  thereof,  to  wit,  1,0002.,  and 
although  a  convenient  and  reasonable  time 
for  the  payment  of  the  residue  of  the  said 
sum  of  15,000/.,  since  the  making  of  the 
said  deed  and  since  the  payment  of  the  said 
instalments  or  calls  to  the  said  company 
had  elapsed  before  the  commencement  of 
this  suit,  yet  the  said  company,  not  regarding 
their  said  covenant,  have  not  paid  the  said 
residue  of  the  sum  of  15,0002.,  or  any  part 
thereof,  but  have  hitherto  wholly  refused 
and  still  do  refuse  to  pay  the  same  or  any  part 
thereof. 

Second  count — that  whereas  also  after- 
wards, to  wit,  on  the  12th  day  of  June,  a.d. 
1845,  by  certain  articles  of  agreement  in  writ- 


ing then  made  between  the  plaiotiffof  theone 
part,  and  the  said  company  therein  described 
as  registered  and  incorporated  in  pursuance 
of  an  act  of  parliament  made  and  passed  in 
the  seventh  and  eighth  yean  of  the  reign 
of  her  Majesty  Queen  Victoria,  intitul^, 
'  An  act  for  the  registration,  incorporation, 
and  regulation  of  joint-stock  companies/  of 
the  other  part,  which  articles  were  then 
sealed  with  the  seal  of  the  said  company, 
and  were  then  signed  by  three  of  the  direc- 
tors of  the  said  company,  the  said  Earl  of 
Essex,  George  Buckley  Bolton,  and  Frands 
John  Lambert,  reciting  that  her  present 
Majesty,  Queen  Victoria,  by  letters  patent, 
&c.,  granted  unto  the  plaintiff,  his  executory 
administrators,  and  assigns,  the  sole  and 
exclusive  licence,  power,  privilege  and  au- 
thority of  making,  using,  and  vending  for 
the  term  of  fourteen  years  an  invention,  &c., 
within  England  and  Wales,  and  Berwick 
upon-Tweed;  and  that,  in  pursuance  of  a 
proviso  contained  in  the  said  letters  patent, 
a  specification  of  the  said  invention  was  dolj 
inrolled  by  the  plaintiff  in  her  Majesty's 
High  Court  of  Chancery,  on  the  16th  day 
of  November  1844;  and  that,  by  letters 
patent  under,  &c.,  bearing  date,  &c.,  the 
like  exclusive  privileges  in  respect  of  the 
use  of  the  said  invention  were  granted  to  the 
plaintiff,  his  executors,  administrators  and 
assigns  to  be  enjoyed  and  exercised  by  him 
and  them  within  Scotland;   and  that  by 
letters  patent,  &c.,  the  like  privileges  in 
respect  of  the  use  of  the  said  invention  were 
granted  to  the  plaintiff,  his  executors,  ad- 
ministrators, and  assigns,  to  be  enjoyed  and 
exercised  by  him  and  them  within  Ireland; 
and  that  in  pursuance  of  provisoes  respec- 
tively contained  in  the  said  several  lettem 
patent  for  Scotland  and  Ireland,    specifi- 
cations of  the  said  inventions  had  been  or 
were  intended  to  be  forthwith  duly  made 
and  inrolled  by  the  plaintiff;  and  further 
reciting  that  the  said  company  had  been 
duly  formed  under  a  deed  of  settlement, 
bearing  date  the  22nd  day  of  May  then  last 
past,  for  the  purchase  and  working  of  the 
said  several  patents  for  the  United  Kingdom, 
and  any  other  patents  which  could  or  might 
be  obtained  for  the  invention  aforesaid,  in 
any  foreign  country,  place,  or   kingdom, 
and  for  the  granting  licences  for  the  usr 
of  all  such  patents  at  home  and  abroad: 
and  the  said  company  had  been  registerrd 
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and  incorporated  under  the  provisions  of 
the  aforesaid  act,  and  the  capital  of  the 
same  consisted  of  600,0002.  divided  into 
60,000  shares   of  lOL  each ;   and  further 
reciting  that  the  plaintiff  had  offered  to 
sell  ahflolately  to  the  said  company  the  said 
several  patents  for  the  United  Kingdom, 
and  the  benefit  and  advantage  of  the  same 
respectively,  free  from  incambrances,  at  or 
for  the  price  or  sum  of  15,0002.  in  cash, 
and  4,500  shares  in  the  said  company,  upon 
each  of  which  shares  the  full  sum  of  102, 
was  to  be  considered  as  paid  up,  and  the 
said  company  were  willing  to  purchase  such 
patents  upon  the  terms  aforesaid,  so  soon 
as  the  same  could  by  law  be  effected  and 
an  act  of  parliament  should  have  been  ob- 
tained auUiorizing  the  said  purchase  by  the 
company ;  and  that  in  the  mean  time,  and 
until  such  act  of  parliament  could  be  ob- 
tained, it  had  been  proposed  that  the  plaintiff 
should  grant  to  the  said  company  a  licence 
for  the  exclusive  use  of  the  said  several 
patents  daring  the  remainder  of  the  several 
terms  of  years  of  such  patents  respectively, 
which  had  been  done  by  an  indenture  of 
licence,  bearing  date  and  duly  executed  the 
day  before  the  date  of  the  said  agreement ; 
and  further  reciting  that  the  plaintiff  and 
the  said  company  were  desirous  of  entering 
ioto  such  agreement,  in  respect  of  the  pre- 
mises,  as   was  thereinafter  contained,— -it 
was  witnessed  that  for  effectuating  the  said 
desire*  it  was  thereby  agreed  and  declared 
between  and  by  the  parties  to  those  presents, 
snd  the  plaintiff  did  for  himself,  his  heirs, 
executors,  and  administrators  (but  so  far 
only  as  the  covenants  and  agreements  there- 
inafter contained,  were  to  be  observed  or 
performed   by  or  were  applicable   to  the 
plaintiff  or  his  heirs,  executors,  or  adminis- 
trators),   thereby  covenant  with  the  said 
company  and  their  successors,  and  the  said 
company    did,  for    themselves   and    their 
faccessora  (but  so  far  only  as  the  cove- 
nants and  agreements  thereinafter  containisd 
were  to  be    observed  or  performed  by  or 
were    applicable  to    them   or  their   suc- 
ceaaors),   covenant  with  the  plaintiff,   his 
execQtors   and   administrators  in    manner 
following ;   that  is  to  say,  that  whensoever 
the  said  company  or  their  successors  should 
apply  for  an  act  of  parliament  to  enable 
them  to  purchase  and  take  a  conveyance  of 
the  said  several  letters  patent  for  the  United 
»BW  Skkiks,  XVII.— C.P. 


Kingdom,  then  the  plaintiff,  his  executors  or 
administrators,  should  and  would  upon  the 
request  of  the  said  company  or  their  suc- 
cessors, and  whether  such  application  to 
parliament  should  be  made  in  the  next 
session  thereof,  or  at  any  time  thereafter, 
join  and  concur  with  the  said  company  or 
their  successors  in  the  said  application,  and 
sign  the  petition  for  the  said  intended  act, 
and  testify  his  consent  thereto,  and  to  all 
such  other  acts  and  deeds  for  facilitating  and 
promoting  the  success  of  such  application 
and  assisting  the  said  company  and  their 
successors  therein,  and  procuring  the  said 
intended  act  to  be  passed  into  a  law,  as  by 
the  said  company  and  their  successors,  or 
their  counsel  in  the  law,  should  be  advised 
or  desired  and  required,  and  should  and 
would  immediately  after  the  said  intended 
act  should  be  passed,  and  so  soon  as  the 
same  could  or  might  lawfully  be  done, 
convey,  and  assure  the  said  several  patents 
for  the  United  Kingdom  unto  the  said  com- 
pany and  their  successors ;  or  at  the  option 
of  the  said  company,  the  said  patents  might, 
without  any  further  consent  of  the  plaintiff, 
his  executors  or  administrators,  be  vested 
by  the  said  act,  in  the  said  company  and 
their  successors,  for  their  absolute  use  and 
benefit,  and  that  the  sum  of  15,000/.  in  cash 
should  be  paid  to  the  plaintiff  as  soon  as 
conveniently  could  be  done,  after  the  exe- 
cution of  the  said  articles,  out  of  the  money 
raised  by  the  first  instalments  or  calls  on 
the  shares  in  the  said  company,  as  by  the 
said  articles,  reference  being  thereunto  had, 
will  (among  other  things)  more  fully  ap- 
pear. Breach,  that  although  the  plaintiff 
hath  at  all  times,  since  the  making  of  the 
said  articles,  performed  and  fulfilled  all 
things  therein  contained  on  his  part  and 
behalf  to  be  performed  and  fulfilled,  and 
although  the  said  company,  within  a  con- 
venient and  reasonable  time  after  the  ex- 
ecution of  the  said  articles  of  agreement 
(to  wit),  on  the  1st  day  of  September, 
A.D.  1845,  could  and  might  by  calls  and 
instalments  on  the  shares  of  the  said  com^ 
pany  have  raised  the  said  last-mentioned 
sum  of  15,0002. ,  and  a  convenient  and  rea- 
sonable time  for  raising  the  said  money,  and 
paying  the  same  in  cash  to .  the  plaintiff, 
from  and  after  the  execution  of  the  said 
articles  of  agreement  had  elapsed  long  be- 
fore the  commencement  of  this  suit,   and 
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although  the  said  company  have,  in  part 
performance  of  their  last^mentioned  cove- 
nant, paid  to  the  plaintiff  a  small  part  of 
the  last-mentioned  sum  of  1 5,000L  (to  wit), 
1,000^.,  yet  the  said  company,  not  regarding 
their  last-mentioned  covenant,  have  not 
paid  the  residue  of  the  said  last-mentioned 
sum  of  1 5,0002. ,  or  any  part  thereof,  hut 
have  hitherto  wholly  refused,  and  still  do 
refuse  to  pay  the  same  or  any  part  thereof, 
&c. 

Pleas — Third,  to  the  first  count,  that  the 
said  deed  of  settlement  in  that  count  men- 
tioned and  referred  to,  was  obtained  by  the 
fraud,  covin  and  misrepresentation  of  the 
plaintiff  and  others  in  collusion  with  him. 
Verification.  Fourth,  to  the  first  count, 
that  the  registry  and  incorporation  of  the 
said  company,  recited  in  the  said  deed  in 
that  count  mentioned,  were  obtained  by 
the  fraud,  covin,  and  misrepresentation  of 
the  plaintiff  and  others  in  collusion  with 
him.  Verification.  Eighth,  to  the  first 
count,  that  the  said  company  was  form- 
ed by  and  under  a  certain  deed  of  settle- 
ment in  the  said  first  count  mentioned  and 
referred  to,  and  that  such  deed  of  settle- 
ment bears  date  (to  wit)  the  22nd  day  of 
May,  in  the  year  of  our  Lord  1845,  and 
was  and  is  made  between  the  several  persons 
whose  names  are  thereunto  subscribed,  and 
whose  seals  are  thereunto  affixed,  and  one 
of  which  said  persons  was  and  is  the  said 
plaintiff  of  the  first  part,  the  Right  Hon. 
Arthur  Algernon,  Earl  of  Essex,  and  George 
Buckley  Bolton  of  the  second  part,  and 
Francis  John  Lambert  of  the  third  part, 
(profert) ;  and  that  thereby,  after  reciting  as 
therein  is  recited,  each  of  them  the  said  par- 
ties whose  names  and  seals  were  thereunto 
respectively  set  and  affixed,  save  only  the 
parties  thereto  of  the  second  part,  did  for 
himself  and  herself,  and  his  and  her  heirs, 
executors,  and  administrators  respectively, 
and  as  to  and  concerning  only  the  acts, 
deeds,  and  defaults  of  himself  and  herself 
respectively,  and  his  and  her  heirs,  execu- 
tors, and  administrators,  covenant,  declare 
and  agree  with  and  to  the  said  parties 
thereto  of  the  second  part,  as  trustees  on  behalf 
of  the  said  company  in  manner  expressed, 
among  others,  in  the  several  clauses  there- 
inafter and  hereinafter  contained,  that  is  to 
say,  that  a  capital  of  600,000/,  be  raised  by 
the  issue  of  60,000  shares  of  10/.  each; 


that  the  directors  might  proceed  and  cany 
on  the  business  of  the  said  company  al- 
though all  the  said  60,000  shares  had  not 
been  subscribed  for ;  that  to  carry  on  the 
business  of  the  company  it  should  be  law- 
ful for  the  directors  from  time  to  time  as 
they  might  deem  expedient,  to  make  such 
call  or  calls  on  the  shareholders  fbr  the  pay- 
ment of  such  instalment  on  their  shares  in 
the  capital  of  the  company,  beyond  any 
call  or  calls  then  already  paid,  as  the  direc- 
tors should  from  time  to  time  think  neces- 
sary, until  the  whole  thereof  should  be  paid, 
and  which  instalment  or  instalments  each 
and  every  of  the  parties  thereto,  his  execu- 
tors and  administrators  should  duly  pay 
accordingly ;  provided,  nevertheless,  no  more 
than    1/.   per  share  should  be  called  for 
at  any  one  time,  and  that  after  any  calls 
should  have  been  made,  twenty-one  days 
at  least  should  elapse  before  any  fnither 
calls   should  be  made;   that  none  of  the 
shareholders  in  the  said  company  should  in 
any  way  interfere  or  intermeddle  in  the 
affairs  or  concerns  thereof,  except  so  frr  as 
they  might  be  authorized  so  to  do  by  virtue 
of  the  said  deed  of  settlement ;    Uiat  the 
directors  should  as  soon   as  conveniently 
could  be  after  the  complete  registration  of 
the  said   company  cause   to   be    satisfied 
out  of  the  funds  of  the  said  company  all 
the  costs,  charges,  and  demands  upon  the 
said  company  for  business  already  done  on 
account  of  the  said  company,  and  which  on 
the  day  of  the  date  of  the  said  deed  of  set- 
tlement should  remain  unsatisfied,  indnding 
the   costs  and  charges  incidental    to  the 
formation  of  the  said  company,  and  the  costs 
and  expenses  of  and  relating  to  the  pre- 
paring and  executing  the   said  deed,  and 
should  also  pay  or  cause  to  be  paid  to  the 
plaintiff  with  and  out  of  the  money  received 
from  the  first  calls  on  the  shares  of  the  said 
company,  after  providing  thereout  a  suffi- 
ciency to  meet  the  necessary  expenses  of 
the  said  company,  the  said  sum  of  15,000/. 
in   cash.     Averment,  that  from  the  time 
of  the  execution  of  the  said  deed  of  set- 
tlement hitherto,^  no  calls  or  instalments 
on  the  shares  of  the  said  company  have 
been  raised,  or  paid  to,  or  received  by  the 
said  company,  or  by  any  persons  on  their 
account,  sufficient  to  satisfy  the  necessary 
expenses  of  the  said  company,  according 
to  the  true  intent  and  meaning  of  the  said 
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deed  and  the  said  sum  of  15,000/.,  or  any 
part  thereof.  Verification.  Eighteenth  plea, 
a  amilar  plea  to  the  second  count.  Twenty- 
first  plea,  that  the  said  company  was  not  in- 
corporated by  any  charter  or  act  of  parlia- 
ment, nor  was  the  same  duly  and  lawfully 
r^tered  and  incorporated  according  to  the 
form  of  the  statute  in  such  case  made  and 
provided,  and  in  the  said  deed  and  articles 
of  agreement  respectively  mentioned,  at  the 
respective  times  of  the  making  of  the  said 
detd  and  articles  of  agreement  in  the  declara* 
tion  mentioned  or  either  of  them .  Verification . 
Twenty- second  plea,  that  the  said  company 
was  a  company  requiring  a  certificate  of 
complete  registration  within  the  true  intent 
and  meaning  of  the  said  act  of  parliament 
in  the  declaration  firstly  above  mentioned, 
and  that  at  the  time  of  the  obtaining  a  cer- 
tificate of  complete  registration  by  the  said 
company,  the  said  company  was  not  formed 
by  a  deed  or  writing  under  the  hands  and 
seals  of  the  shareholders  therein,  or  any  of 
them,  in  pursuance  of  the  provisions  of  the 
statute  in  such  case  made  and  provided, 
and  in  the  said  declaration  firstly  above 
mentioned,  nor  was  there  at  any  time  any 
such  deed  of  settlement  of  the  said  company 
as  is  required  by  the  said  statute.  Verifi- 
cation. 

General  demurrer  to  the  third  and  fourth 
pleas. 

Replication  to  the  eighth  plea,  de  injuria. 

Special  demurrer  to  Uie  eighteenth, 
twenty-first,  and  twenty-second  pleas. 

Special  demurrer  to  the  replication  to  the 
eighth  plea. 

F.  Robinson  (Jan.  19),  for  the  plain- 
tiff.— The  third  and  fourth  pleas,  which 
illege  that  the  deed  of  settlement  and  the 
registration  and  incorporation  of  the  company 
were  obtained  by  fraud,  are  bad.  They  do 
not  shew  on  whom  the  fraud  was  practised ; 
isd  in  order  to  make  them  good  answers 
to  the  declaration  it  would  be  requisite  to 
shew  that  because  the  plaintiff  was  impli- 
cated with  others  in  fraudulently  procuring 
the  deed  and  the  registration  and  incorpo- 
ration of  the  company,  the  contract  declared 
on,  which  the  company  entered  into  sub- 
sequently and  for  a  good  consideration, 
was  invalid.  [He  was  then  stopped  on 
those  pleas.] 

As  to  the  eighth  and  eighteenth  pleas,  these 
pleas  set  out  certain  stipulations  contained  in 


the  deed  of  settlement,  to  which  the  plaintiff 
was  a  party,  and  state  that  no  calls  have 
been  raised  since  the  execution  of  the  deed 
sufiicient  to  satisfy  the  necessary  expenses 
of  the  company  and  the  said  sum  of  15,000/. 
The  deed  on  which  the  plaintiff  has  de- 
clared connot  be  controuled  by  the  ante- 
cedent deed  of  settlement.  That  principle 
is  recognized  in  Patmore  v.  Colburn  (1). 
The  pleas  state  only  that  no  sufiicient 
money  has  been  raised  since  the  execution 
of  the  deed.  Money  might  have  been  raised 
before,  and  might  at  that  time  have  been 
in  the  hands  of  the  company's  bankers. 

As  to  the  twenty-first  and  twenty-second 
pleas,  the  twenty-first  plea  alleges  that 
the  company  was  not  incorporated  by 
any  charter  or  act  of  parliament  or  duly 
and  lawfully  registered  or  incorporated 
according  to  the  statute.  It  is  confined  to 
the  time  of  the  making  of  the  deed  and  the 
agreement.  There  are  various  objections  to 
it.  One  of  them  is  decisive.  The  plea  is 
not  one  of  **  nul  tiel  corporation'*  as  it  ought 
to  have  been  been,  but  traverses  certain 
special  means  of  incorporation.  For  all 
that  appears,  the  corporation  might  be  a 
foreign  one ;  which  would  be  recognized  in 
this  country,  as  in  the  cases  of  The  Dutch 
West  India  Company  v.  Van  Moses  (2), 
and  The  National  Bank  of  St.  Charles 
V.  De  Bernales  (3).  The  plea  does  not 
shew  that  the  registration  was  defective. 
It  alleges  that  the  company  was  *'  not 
duly  and  lawfully  registered,"  which  is  a 
conclusion  of  law.  It  should  either  simply 
have  denied  the  registration,  or  have  shewn 
how  it  was  insufficient — Hume  v.  Liver^ 
sedge  (4),  Webb  v.  James  (5),  Ransford 
V.  Copeland  (6).  The  defendants  seem 
to  insist  that  a  mistake  in  the  registra- 
tion avoids  the  incorporation.  It  is  the  duty 
of  the  registering  oflficer  to  see  that  the 
proper  steps  mentioned  in  the  statute  have 
been  taken  before  granting  a  certificate  of 
complete  registration.  Besides,  an  irregula- 

( 1 )  I  Cr.  M.  &  R.  66 ;  a.  c.  3  Law  J.  Rep.  (n.8.) 
Ezcb.  314. 

(2)  1  Stra.  612. 

(8)  Ry.&Moo.]90. 

(4)  1  Cr.  &  M.  322 ;  s.  c.  2  Law  J.  Rep.  (n.s.) 
Ezoh.  104. 

(5)  7  Mee.  &  Wels.  279 ;  s.  c.  10  Uw  J.  Rap. 
(M.8.)  Ezch.  89. 

(6)  6  Ad.  &  £1.  482;  8.C.  6  Law  J.  Rep.  (m.s.) 
K.B.  170. 
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rity  in  the  registration  would  not  avoid  the 
incorporation.  An  act  of  a  public  officer 
may  be  good  though  done  irregularly.  In 
The  Margate  Pier  Company  v.  Hannam  (7)f 
where  goods  were  seized  under  the  warrant 
of  a  Justice  of  the  Peace  who  had  not  taken 
the  proper  oaths,  it  was  held  that  the  dis- 
tress was  not  void  so  as  to  make  the  parties 
levying  it  trespassers*  Cook  v.  Hen$on{%) 
recognizes  the  same  doctrine.  Again,  the 
defendants  are  estopped  from  taking  this 
objection,  because  the  deed  in  questiout  to 
which  they  are  parties,  expressly  recites 
that  the  company  had  been  registered  and 
incorporated — Bowman  v.  Taylor  (9),  HiU 
V.  the  Manchester  and  Salford  Water^worhs 
(10).  The  twenty-second  plea  states  that 
there  was  no  deed  of  settlement  at  the  time 
of  the  certificate  of  complete  registratiop, 
or  at  all.  The  defendants  therefore  say  that 
they  are  not  now  a  corporation,  which  they 
are  estopped  from  doing,  as  they  have  been 
sued,  and  are  now  in  court  as  a  corporation 
— Bro.  Ahr.  p.  28,  pi,  *  Corporation  of  the 
Lombards  of  London.' 

Bovill,  contra  (Jan.  21). — As  to  the 
third  and  fourth  pleas,  without  the  deed  of 
settlement  there  could  not  have  been  any 
incorporation  under  the  7  &  8  Vict.  c.  1 10. 
s.  7,  nor  could  any  deed  have  been  made 
on  which  the  plaintiff  could  sue,  nor  any 
fund  been  raised  out  of  which  he  could  be 
paid.  It  was  impossible  to  allege  that  this 
deed  had  been  obtained  from  the  defendants, 
because  they  did  not  then  exist.  At  all 
events,  the  difficulty  arising  on  the  third 
plea  as  to  the  parties  from  whom  the  deed 
was  obtained,  does  not  apply  to  the  fourth. 

[Wilde,  C.J. — The  company  are  parties 
to  the  fraud,  and  they  now  wish  to  get  rid . 
of  the  deed.] 

[Maule,  J. — ^Your  argument  is,  that  the 
deed  and  the  registration  and  incorporation 
founded  on  it  are  void.  But  a  deed  is  not 
void  because  it  has  been  obtained  by  fraud. 
The  party  upon  whom  the  fraud  has  been 
practised  may  treat  it  as  void  or  not,  but 
the  party  committing  the  fraud  is  bound  by 
it.] 

(7)  3  B.  &  Aid.  266. 

<8)  1  Com.  B.  908 ;  s.  c.  14  Law  J.  Rep.  (N.S.) 
C.P.  295. 

(9)  2  Ad.  &  El.  278 ;  8.o.  4  Law  J.  Rep.  (m.b.) 
K.B.  58. 

(10)  2B.&  Ad.  544. 


As  to  the  eighth  and  eighteenth  pleas,  the 
deed  of  settlement  contained  a  stipuLuioii 
to  pay  out  of  a  particular  fund.  The  calls 
could  be  raised  only  by  means  of  that  deed; 
and  there  is  no  doubt  finm  the  lefeienoe 
contained  in  the  second  deed  that  it  was 
executed  for  the  paipose  of  canying  cot  the 
former  one. 

[Wilde,  C.J. — The  second  deed  mi^t 
be  intended  to  modify  the  first,  and  the 
second  amounts  to  an  undertaking  that  the 
calls  shall  be  sufficient  to  pay  the  15,000i.] 

As  to  the  twenty-first  plea,  it  is  said 
that  the  parties  are  estopped  by  the  re- 
cital in  the  deed ;  but  the  recital  and  the 
allegation  in  the  plea  are  not  quite  the 
same.  The  plea  introduces  the  words 
"duly  and  lawfully,"  and  to  create  the 
estoppel  strictly  the  plea  and  the  recitil 
ought  to  agree  substantially*  It  has  been 
argued  that  the  plea  does  not  shew  that  this 
was  not  a  corporation  by  foreign  law,  bat  the 
recital  in  the  deed  states  that  it  was  a  cor- 
poration by  act  of  parliament,  and  the  plea 
denies  that  it  was  such  a  corporation. 

[Cresswell,  J.— -You  profess  in  the  pka 
to  deny  that  there  was  any  sort  of  incorpo- 
ration, whether  by  statute  or  otherwise,  and 
Mr.  Robinson  arraes  that  you  do  not  do 
what  you  profess!] 

The  next  question  is,  whether  the  words 
"duly  andlawfully"  were  properly  introduced 
into  the  plea.  In  the  case  of  Hume  v.  Liver- 
sedge  the  plea  was  that  there  was  no  prwper 
affidavit.  That  was  too  general.  Other  cases 
were  cited  on  this  point,  and  the  objection 
in  them  seems  to  have  been  on  the  ground 
of  too  great  generality  in  form.  In  the  case 
of  a  specification  it  would  surely  be  a  good 
plea  to  say  that  it  was  not  "  duly"  inrolled ; 
so  in  the  case  of  an  annuity,  that  a  memorial 
was  not  "  duly"  inrolled. 

[Williams,  J.— -I  understand  the  argu- 
ment on  the  other  side  to  be  founded  not  so 
much  on  the  question  of  generally,  as  on 
the  ground  that  the  issue  attempted  to  be 
raised  refers  a  matter  of  law  to  the  jury.] 

In  the  instances  of  a  specification  and  of 
a  •memorial  there  is  matter  of  law  left  to  the 
jury.  In  almost  every  issue  thero  ia  matter 
of  law  involved  which  requires  the  direction 
of  the  Judge.  In  Muntz  v.  Foster  (11 )  the 
declaration,  which  was  for  infringinga  patent, 

(11)  6  Man.  &  Gr.  734;  8.c.  IS  Uw  J.  Rep. 
(n.s.)  C.P.  1. 
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stated  the  inrolment  of  the  specification ;  and 
the  plea  8et  oat  a  further  specification  and 
the  inrolment  of  it,  and  stated  that  there 
was  no  other,  and  that  thereby  the  former 
specification  had  become  void.     The  argu- 
ment for  the  plaintiff  was,  that  this  was  an 
argumentative  denial  that  the  specification 
had  been  duly  inrolled.     Maule,  J.  said, 
"Suisse   the   declaration    to    have    set 
out  a  good  specification,    and    to    have 
averred  Aat  the  plaintiff  had  caused  the 
same  to  be  duly  inrolled,  and  the  plea  to 
have  set  forth   another  specification,  and 
to  have  alleged  that  the  defendant  had  in- 
rolled  the  latter  and  no  other,  would  not 
the  plea  clearly  have  been  bad  ?*'   It  would 
seem,  therefore,  that  "  not  duly  inrolled"  is 
the  proper  plea  in  such  a  case.     The  most 
ordinary  case  of  a  traverse  analogous  to  the 
present  is  in  actions  on  bills  of  exchange, 
where  the  common  form  is  that  the  defen- 
dant had  not  '*  due  notice." 

[CassswBLL,  J.  —  That  does  not  at  all 
advance  your  ease.  To  make  it  analogous, 
yon  must  suppose  the  averment  in  the  de- 
claration to  be  one  of  '*  notice"  only,  and 
that  in  the  plea  one  of  "  no  due  notice."] 

[Maule,  J. — ^Your  argument  seems  to  be, 
that  because  issues  of  fact  may  involve 
matter  of  law,  therefore  you  may  plead 
matter  of  law.] 

The  statement  in  the  plea  is  an  allega- 
tion of  fact;  and  if  the  traverse  had  been 
simple,  the  same  points  would  have  been 
laiaed. 

[Maitle,  J. — The  construction  of  your 
pl«i  is  this,  that  there  was  a  registration, 
but  that  it  was  not  a  due  registration.  Now 
that  is  matter  of  law  only.] 

At  all  events,  the  second  count  of  the 
<ieclaration  is  bad.  The  breach  is,  that 
though  the  company  could  have  raised  sufiS- 
cient  money  by  calls  or  instalments  on  the 
shares,  to  pay  the  15,000/.  in  cash  to  the 
plaintifiT,  tbey  did  not  pay  him  that  sum. 
Xow,  the  second  deed  contains  no  distinct 
independent  covenant  to  pay  the  money, 
but  only  ahews  that  there  being  a  proba- 
bility of  a  certain  fund  existing,  die  plaintiff 
was  to  be  paid  out  of  that  fund  when  raised. 
The  raising  of  the  money  is  a  condition  pre- 
C'^ent  to  the  payment  — -  Pontet  v.  the 
Dasinffsioke  Canal  Company  {12), 

.12)  3  BiBg.  N.C.  433;  8.e.6Law  J.Rep.(N.s.) 
C.P.  177. 


[Maule,  J. — The  words  in  the  covenant 
are  not  "  money  to  be  raised,"  but  "  money 
raised."] 

No  covenant  to  raise  sufiicient  funds  caii 
be  implied  from  the  deed.  The  most  recent 
cases  as  to  the  implication  of  covenants  are 
Aspdin  V.  Austin  (13),  Dunn  v.  Sayles  (14), 
Owillim  V.  DantW  (15),  and  Quarrington  v. 
Arthur  (16).  The  principle  to  be  derived 
from  these  cases  is,  that  where  any  cove- 
nants are  expressed,  none  are  to  be  implied. 
In  actions  on  policies  of  insurance,  in  which 
the  directors  stipulate  to  pay  out  of  the 
funds  of  the  company,  the  declaration 
always  alleges  the  sufficiency  of  the  funds 
'^Andrews  v.  ElUson  (17).  The  deed  does 
not  shew  that  the  company  had  even  the 
power  to  raise  the  money.  And  the  decla- 
ration should  have  distinctly  shewn  how  the 
duty  to  raise  the  money  had  arisen— Afax 
v.  Roberts  (18). 

F.  Robinson^  in  reply. — As  to  the  twenty- 
first  and  twenty-second  pleas  there  is  a 
conclusive  answer.  It  is  assumed,  in  the 
first  place,  that  if  there  were  informalities 
in  the  registration  there  was  no  corporation 
under  the  act ;  but  the  25th  section  of  the 
7  &  8  Vict.  c.  110.  constitutes  the  com- 
pany a  corporation  on  its  complete  registra- 
tion. Although  the  registrar  may  not  have 
been  right  in  giving  the  certificate  of  regis- 
tration, yet  quod  fieri  non  debet  factum 
valet.  The  cases  cited  as  to  putting  allega- 
tions involving  matter  of  law  in  issue  are 
clearly  distinguishable  from  the  present. 
Here,  the  question  of  law  is  distinctly  put 
in  issue.  The  only  real  point  which  re- 
mains is,  whether  the  second  count  of  the 
declaration  puts  the  true  construction  on 
the  deed.  This  construction  is  consistent 
with  the  evident  and  reasonable  intention 
of  the  parties.  There  is  no  necessity  for 
cases  on  the  point.  In  Pontet  v.  the  Basing^ 
stoke  Canal  Company,  the  party  claiming 
from  the  company  relied  on  a  particular 
security,  and  in  Andrews  v.  Ellison  on 

<13)  6  Q.B.  Kep.  671 ;  a.  o.  13  Law  J.  Rep.  (n.8.) 
Q.B.  155. 

(H)  Ibid.  685 ;  8.  c.  13  Law  J.  Rep.  (n.s.)  Q.B. 
159. 

(15)  2Cr.M.&R.61;  t.  c.  4  Uw  J.  IUp.(N.8.) 
Ezcb.  174. 

(16)  10  Mee.  &  Wels.  335  ^  a.  c  11  Law  J.  Rep. 
(n.8.)  Exch.  418. 

(17)  6  B.  Moo.  199. 

(18)  12Ka8t,89. 
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a  particalar  fiind.  The  cases  of  jitpdin  v. 
AutHn  and  Dunn  v.  Sayles  were  decided 
expressly  on  the  intention  of  the  parties. 
The  Conrt  always  looks  to  the  intention 
of  the  parties.  In  Otway  v.  Holdips  {19)  it 
was  held  that  where  the  condition  of  a  hond 
was  to  pay  as  soon  as  a  hill  of  costs  should 
hare  been  stated  by  two  attomies  to  be 
chosen  by  the  parties,  a  refusal  to  appoint 
one  was  a  forfeiture.  In  The  Duke  of  St 
Albans  v.  Ellis  (20),  where  a  lessee  cove* 
nanted  to  plough  all,  &c.,  except  a  rabbit 
warren,  he  was  held  liable  in  coyenant  for 
ploughing  the  rabbit  warren.  In  Lord 
Shrewsbury  t.  Gould  (21 )  there  was  a  cove- 
nant by  the  lessee  at  all  seasons  of  burning 
lime  to  supply  the  lessor  and  his  tenants 
with  lime  for  improvements  at  a  stipulated 
price,  and  it  was  held  that  there  was  an 
implied  covenant  to  bum  at  such  seasons. 
It  is  said  that  the  second  count  does  not  shew 
a  duty  or  breach  of  duty.  The  duty  declared 
on  is  to  pay  the  money,  not  to  raise  the  fund, 
and  that  is  very  distinctly  stated. 

Wilde,  C  J. — I  think  that  the  objection  to 
the  declaration  in  this  case  cannot  be  upheld, 
and  that  the  pleas  refeired  to  are  bad.  The 
second  count,  which  is  the  part  of  the 
declaration  said  to  be  bad,  sets  out  articles 
of  agreement,  stating  that  the  plaintiff  had 
offered  to  sell  to  the  company  his  patents 
and  inventions,  and  that  this  contract  was 
to  be  executed  when  an  act  had  passed, 
which  wotdd  make  the  sale  legal ;  but  in  the 
mean  time  that  an  exclusive  licence  was  to 
be  granted  by  the  plaintiff  to  the  defendants, 
which  had  accordingly  been  done,  so  that 
the  plaintiff  had  parted  with  all  his  benefi- 
cial interest  in  his  patents,  and  the  defen- 
dants had  received  all  that  they  were  ever 
to  receive  as  the  consideration  for  a  certain 
sum  of  money.  The  agreement  proceeded 
to  set  forth  a  covenant  that  the  sum  of 
15,000/.  in  cash  should  be  paid  to  the  plain* 
tiff  as  soon  as  conveniently  could  .be  done 
out  of  the  money  raised  on  the  first  instal- 
ments or  calls  on  the  shares  of  the  said 
company.  A  question  is  made  as  to  the 
effect  of  that  covenant, — whether  it  is  to  be 
construed  as  absolutely  binding  the  company 


(19)  2  Mod.  266. 

(20)  16  East,  352. 

(21)  2fi.  &Ald.487. 


to  pay  the  15,000{«  at  dl  events,  or  whether 
it  is  suliject  to  the  condition  of  the  money 
being  raised,  and  creates  a  liability  in  that 
event  only.     By  the  deed,  which  is  set  out 
in  the  second  count,  it  appears  that  the 
plaintiff  had  done  all  that  he  had  to  do. 
The  words    of  •  the  covenant  are  to  the 
effect  that  the  company  will  pay  out  of  the 
money  raised.     Does  Uiat  mean  the  money 
to  be  raised  or  already  raised  ?     It  will  be 
observed  that  the  expression  used  is  con- 
sistent with  the  fact  of  the  money  beng 
actually  in  hand;  and  there  is  an  entire 
absence  of  matters  which  would  have  been 
inserted  in  the  agreement,  if  the  money  had 
not  been  raised?     If  that  had  been  the 
ease,  would  not  the  agreement  have  shewn 
by  whom  and  how  and  whence  the  money 
was  to  be  raised  ?     It  appears  to  me  that 
the  absence  of  every  circumstance  that  was 
necessary  to  secure  to  the  plaintiff  his  pay- 
ment according  to  the  agreement,  is  very 
strong  evidence  to  shew  that, to  be  the  troe 
construction;  and  there  is  nothing  in  the 
agreement  to  controul  it,  for  it  does  not 
follow,  because  money  was  to  be  raised 
afterwards  by  calls,  that  none  had  been  raised 
before.    But  supposing  this  was  a  covenant 
by  the  company  to  pay  out  of  money  to 
be  raised,  how  does  the  case  in  2  Mod. 
apply?     That  was  an  obligation  to  pay 
money  on  a  bill  of  costs  being  stated  by  two 
persons  chosen  by  the  parties,  and  though 
no  bill  was  stated,  the  refiisal  of  one  party 
to  appoint  an  arbitrator  was  held  a  for- 
feiture, making  the  money  payable.     It 
seems,  indeed,    as   if  the  plaintiff,   being 
uncertain  what  construction  would  be  put 
on  the  deed,  introduced  this  averment  to 
shew  that  Uie  money  had   become  pay- 
able at  all  events.    Collecting  the  inten- 
tion of  the  parties  from  the  cont^its  of 
tiie  agreement,  I  think  this  was  an  abso- 
lute covenant,  on  the  part  of  the  com- 
pany, to  pay  out  of  the  money  which  thej 
had  raised,  or,  at  all  events,  which  they 
ought  to  have  raised.    As  to  the  pleas,  all 
but  the  twenty-first   and  twenty-accoad, 
were  disposed  of  during  the  discussioii.   The 
twenty-first  plea  states  that  the  oompany 
was   not  incorporated  by  charter  or  act 
of  parliament,  or  duly  registered  according 
to  the  form  of  the  statute.     It  appears  tu 
me  that  the  answers  to  the  ai)gument  b 
support  of  each  plea  are  complete.     The 
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declaration  states  that  the  company  was 
registered  and  incorporated  according  to  the 
act,  and  the  plea  is,  that  it  was  not  duly  and 
lawfully  registered  and  incorporated.     For 
the  plaintiff  it  is  said,  that  if  this  plea 
denies  the  registration  and  incorporation, 
the  defendants  are  estopped  from  making 
that  defence;    and,  in   order  to  get   rid 
of  the  estoppel,  it  is  said,  on  the  other 
side,  that  the  plea  does  not  mean  to  deny 
the  &cts  of  registraUon  and  incorporation, 
but  that  they  were  duly  and  lawfully  done. 
If  that  be  so,  the  intention  was  to  raise 
matter  of  law,  and  so  the  plea  is  bad  in 
form.   I  think  these  are  the  correct  answers. 
Many  cases  were  cited  of  facts  put  in  issue, 
which  inrolved  matter  of  law,  but  no  autho~ 
rity  eonld  be  cited  to  shew  that  matter  of 
law  alone  can  be  put  in  issue.     The  same 
objection  applies  to  the  twenty-second  plea. 
It  u  also  very    ambiguous  whether  the 
plea  meant  to  deny  the  fact  of  registration, 
or  some  one  of  the  many  things  required 
by  the  act  previous  to  registration.     There- 
fore the  judgment  must  be  for  the  plaintiff. 
Maule,  J. — I  also  think  that  the  plaintiff 
should  have  judgment.     The  second  count 
in  effect  states  the  sale  by  the  plaintiff  to 
the  defendant  for  15,000/. ;  and  then  there 
u  the  covenant  in  question,  which  it  is 
insisted  is  not  accompanied  by  a  covenant 
to  raise  money.     I  do  not  think  there  is 
snch  a  covenant.     But  no  breach  of  duty 
to  the  plaintiff  would  have  arisen,  though 
the  company  had  not  made  the  calls,  if 
they   had  paid  the  plaintiff  the    money. 
The  impression  on  my  mind  is,  that  the 
tnie  sense  of  the  declaration  is,  that  there 
was  a  simple  covenant  to  pay,  and  that  it 
points  out  a  fund  from  which  the  money  is 
to  be  paid,  but  that  it  does  not  make  the  rai»* 
ing  of  the  fund  a  condition  precedent  to  the 
payment.     A  covenant  to  pay  by  a  banker's 
acceptance  would  not   be  a  covenant  to 
obtain  a  banker's  acceptance.    The  highest 
this  covenant  can  be  put  at  is,  that  it  is 
a  covenant  to  pay,  provided  the  company 
HhaO  be  in  receipt  of  money  in  respect  of 
calls  sufficient  to  pay  the  15,0001. ;  and 
then  the  case  of  Oiway  v.  Holdip$  is  an 
authority  to  shew  that  it  is  enough  to  aver 
that  the  defendants  could  have  raised  the 
money  if  they  had  thought  fit.     The  21st 
and  22nd  pleas  are  so  bad  that  they  seem 
'0  have  no  goodness  in  them*     I  entirely 


concur  in  what  has  been  said  against  them 
by  the  Lord  Chief  Justice;  and  the  main 
ground  is,  that  the  one  expressly,  and  the 
other  impliedly,  admits  that  the  company 
had  obtained  a  certificate  of  complete  regis- 
tration, and  that  the  act  of  parliament  puts 
that  certificate  in  the  same  position  as  a 
patent  incorporating  the  company.  Whether 
the  corporation  is  by  prerogative  or  by  the 
legislature,  there  is  equally  an  exercise  of 
creative  power.  In  the  present  case,  there 
are  certain  things  to  be  done  to  guard  against 
the  undue  issuing  of  a  certificate ;  but  on 
the  issuing  of  the  certificate,  the  company 
becomes  indisputably  a  corporation.  The 
pleas  are  defective  in  substance  for  not 
shewing  anything  to  controvert  the  effect 
of  the  certificate. 

Cre88W£ll,  J. — The  question  on  the  de« 
elaration  is  the  simplest  possible.  There  is 
a  certain  sum  of  money  to  be  paid  out  of 
the  calls.  The  money  is  not  paid  at  all. 
The  company  may  please  themselves  about 
raising  money  on  the  calls ;  but  at  all  events, 
they  were  bound  to  pay  as  soon  as  con- 
veniently might  be,  and  surely  a  convenient 
time  has  elapsed,  when  they  might  have 
raised  the  money,  and  have  not  done  so. 

Williams,  J.  concurred. 

Judgment  for  the  plaintiff 


1848 
Jan 


148.     1 
.  18.  J 


HODOE  V.  CHURCHYARD. 


Venue;  Change  of,  before  Issue. 

After  plea  and  before  issue  joined^  the 
defendant  applied  to  change  the  venue  from 
L.  to  Df  on  the  grounds  that  most  qf  the 
witnesses  resided  in  D,  and  that  the  expenses 
of  trying  the  cause  in  L,  would  be  much 
greater  than  if  it  were  tried  in  D: — Held^ 
that  the  Court  will  not  entertain  such  an 
application  till  the  issues  to  be  tried  are 
ascertained. 

Action  on  the  case  for  slander. 

Pleas — First,  general  issue ;  second,  jus- 
tification, alleging  that  the  slander  is  true. 

Greenwood,  for  the  defendant,  applied  for 
a  rule  nisi  to  change  the  venue  from  London 
to  Devon. — The  affidavit  alleges  special 
grounds  for  the  motion,  viz.  that  nearly  all 
the  witnesses  on  both  sides  reside  in  Devon, 
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and  that  the  expenses  will  he  extravagantly 
increased  hy  tiding  the  cause  in  London. 
The  pleadings  have  not  as  yet  proceeded 
farther  than  the  delivery  of  Uie  pleas,  bat 
as  the  Court  cannot  fail  to  see^on  looking  at 
the  pleadings  which  are  annexed  to  the  affi- 
davits,  what  the  issues  will  be,  this  motion 
will  be  granted — Dawler  v.  CoUis(l),  and 
CottenU  V.Dixon  {2). 

Per  CttrJam.— The  rule  is,  that  this 
motion  cannot  be  made  till  after  issue  joined. 
The  reason  for  it  is  a  good  one,  for  no 
person  can  tell  what  witnesses  will  be 
required  till  the  issues  to  be  tried  are  known. 
When  the  pleadings  are  incomplete,  how 
can  a  defendant  undertake  to  inform  us 
where  the  witnesses  reside  ?  And  how  can 
he  expect  the  Court  to  act  upon  such  infor^ 
mation?  This  application  is  manifestly  pre- 
mature. 


1847 
Jan 


Rule  refused. 


1848 
Feb 


18.     \ 
.9.    J 


CHADDOCK  «•  WILBRAHAM  AND 
ANOTHER. 


Convtctumr^DUtrihutton  of  Penalty. 

Jueiiees  are  empowered  hy  the  21th  seC' 
tion  of  9  Geo,  4.  c.  31.  to  convict  of  an 
aesault  upon  complaint,  and  the  offender, 
upon  conviction  thereof  before  them,  is  to 
pay  such  sum,  not  exceeding  5/.,  as  shall 
appear  to  them  to  he  meet,  which  sum  is  to  he 
paid  to  some  one  of  the  overseers  of  the  poor, 
or  to  some  other  officer  of  the  poor  of  the 
parish,  ^c,  in  which  the  offence  shall  have 
been  committed,  to  be  hy  such  overseer  or  officer 
paid  over  to  the  general  use  of  the  rate  of 
the  county  in  which  such  parish,  ^c.  shall 
be  situate.  A  conviction,  under  this  section, 
ordered  the  party  convicted  to  pay  the  fine 
to  the  treasurer  of  the  county : — If  eld,  that 
the  conviction  was  bad,  and  the  Magistrates 
liable  to  an  action  of  trespass  at  the  suit  of 
the  party  imprisoned  under  it. 

[For  the  report  of  the  above  case,  see 
17  Law  J.  Rep.  (n.s.)  M.C.  p.  79.] 


(1)  4Mee.&WeIs.£31;8.c.8LawJ.Rep.(NA) 
Ezch.  47. 

(2)  1  Cr.  &  M.  681. 


47.     \ 
.27.  J 


TUNNICLIPPE  V.  TEDD. 


Assault '-^  Hearing  and  Dismissal  of 
Charge,  Certificate  of,  under  9  Geo,  4. 
c.  31. — Bar  to  Action. 

Where  a  party,  on  being  summoned  to 
appear  before  two  Justices,  for  an  assault, 
appeared,  and  pleaded  **  not  guilty ;"  and 
the  prosecutor  then  withdrew  his  complaiMt, 
and  the  defendant  was  accordingly  dis* 
eharged,^^Held,  that  this  was  a  hearing 
and  dismissal,  which  entitled  the  defendant 
to  a  certificate  thai  the  charge  had  been  dis- 
missed as  not  proved,  under  the  9  Geo.  4. 
e.  31.  «.  27  ;  and  that  a  plea,  stating  thote 
facts,  and  thai  the  certificate  had  been 
granted,  set  forth  a  good  defence,  under  the 
28th  section,  to  an  action  of  trespass  for  the 
same  assault. 

[For  the  report  of  the  above  case,  see 
17  Law  J.  Rep.  (n.s.)  M.C.  p.  67.] 


1848 
Jan 


AS.     \ 
.81.  j 


DOE  d.  LOVE  V.  ROE. 


Ejectment — Notice  to  appear. 

A  notice  in  ejeetmeni  to  a  tenant  in  por- 
session  to  appear  in  the  next  term  but  one  is 
insuffleieni. 

Ejectment.  The  declaration  and  notice 
were  served  on  the  tenant  in  possession  on 
the  1st  of  November  1847.  The  notice 
required  the  tenant  to  appear  in  next  Hilary 
term. 

A.  J.  Johnston  moved  for  judgment 
against  the  casual  ejector.  —  Al^ougb 
Hilary  term  was  not  the  next  term  after 
the  notice,  the  tenant  in  possession  could 
not  be  prejudiced  by  having  further  time 
given  him  for  appearing;  and  the  Court 
has  granted  this  rede  in  several  cases  where 
a  mistake  has  been  made  in  the  notice, 
which  could  not  mislead  the  party  to  whom 
it  was  given — Chii.  Arch.  p.  918. 

[Ceesswell,  J. — In  D>oe  d.  Holder  r. 
Rushworth(l),  a  notice,  requiring  a  tenant. 
to  appear  in  Trinity  term,  instead  of  the' 
first  day  of  Trinity  term,  was  held  bad.] 

Per  Curiam —  Ruie  refused. 

(1)  4  Mee.  &  Wel».  74;  8.c  7  Uw  .1.  Ref. 
(N.8.)Exch.280. 
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Jan 


AS,     \ 
.26.  J 


PETER,  CLERK,  V,   DANIEL. 


PraeripHon  —  Pleading  —  Traverse^ 

Case  hg  reversioner  for  digging  and  widen- 
ing a  channeL  Plea,  that  H.  and  previous 
ocatpiers  of  G,  Mill  as  such  occupiers  had 
for  twenty  years  enjoyed  a  watercourse,  and 
had  for  twenty  years  as  such  occupiers  of 
right  scoured  and  widened  the  channel  as 
often  as  was  required.  Replication,  tra- 
terting  the  et^oyment  of  the  watercourse  and 
the  scouring  and  widening  of  right  for  twenty 
Hears. 

On  special  demurrer,  the  replication  was 
held  good,  the  quasi  prescription  in  the  plea 
not  being  severable, 

Semble — That  the  plea  would  have  been 
had  if  it  had  stated  the  right  to  scour  and 
widen,  without  shewing  for  what  purpose  it 
»as  er^oyed. 

Case.  The  last  count  of  the  declaration 
stated  that  N.  D.  was  possessed  of  certain 
doses  as  tenant  to  the  plaintiff,  the  rever- 
sion thereof  belonging  to  the  plaintiff;  and 
that  the  defendant  dug,  excavated  and 
widened  a  certain  channel  or  leat  in  and 
through  the  said  closes,  thereby  injuring 
the  plaintiff's  reversionary  interest. 

Ninth  plea  to  the  last  count — That  before 
and  at  the  several  times  of  the  committing 
of  the  alleged  grievances  in  that  count 
mentioned,  William  Higman  was  and  still  is 
the  occupier  of  a  certain  close  and  tene- 
ment called  Gimble  Mill,  near  to  the  said 
doses,  in  the  said  last  count  mentioned ; 
and  that  the  channel  or  leat  in  that  count 
mentioned  had  been,  and  was  during  all 
the  time  in  this  plea  mentioned  connected 
with  a  like  channel  or  leat  leading  from  the 
said  channel  or  leat  in  the  said  last  count 
mentionedt  nnto,  into  and  through  other 
doses  beyond  the  said  closes  in  the  said 
last  count  mentioned,  and  lower  down  the 
itream  hereinafter  mentioned,  and  thence 
unto,  into  and  through  the  said  closes  and 
tenement  called  Gimble  Mill,  and  thence 
uito,  into  and  through  other  closes  farther 
down  the  stream  of  water  hereinafter  men- 
tioned, and  beyond  the  last-mentioned  close 
and  tenement,  and  which  last-mentioned 
channel  or  leat  so  connected  with  such  first- 
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mentioned  channel  or  leat  during  all  the 
time  in  this  plea  mentioned  remained  and 
were  one  connected  channel  or  leat.  And 
the  defendant  further  saith,  that  the  water 
from  time  to  time  being  and  flowing  in  and 
along  the  said  channel  or  leat,  in  the  said 
last  count  mentioned,  hath  run  and  flowed, 
and  hath  been  used  and  accustomed  to  run 
and  flow,  and  of  right  ought  to  have  run 
and  flowed,  for  the  full  period  of  twenty 
years  next  before  the  commencement  of 
this  suit,  and  still  of  right  ought  to  run  and 
flow  without  interruption,  and  as  of  right, 
into,  through,  over  and  along  the  said 
several  closes  and  tenements,  and  in  and 
along  the  said  one  connected  channel  or 
leat  hereinbefore  mentioned,  from  certain 
other  closes  beyond  the  said  closes  in  the 
last  count  mentioned,  and  higher  up  the 
stream  of  the  said  water  unto,  into  and 
through  the  said  channel  or  leat  in  other 
closes  beyond  the  said  closes  and  tenements 
in  the  said  last  count  mentioned,  and  lower 
down  the  said  stream,  and  thence  unto,  into 
and  through  the  said  channel  or  leat  in  the 
said  close  and  tenement  called  Gimble  Mill 
aforesaid,  and  thence  to  other  closes  and 
tenements  beyond  that  dose  and  tenement 
and  lower  down  the  said  stream.  And  the 
defendant  further  saith,  that  the  said  W. 
Higman,  whilst  such  occupier  as  aforesaid, 
and  all  other  prior  occupiers  for  the  time 
being  of  the  said  close  and  tenement  called 
Gimble  Mill  have,  and  each  of  them  hath, 
as  of  right,  and  without  interruption  for  the 
full  period  of  twenty  years  next  before  the 
commencement  of  this  suit,  had,  used  and 
actually  enjoyed,  and  have  been  used  and 
accustomed  to  have  and  use  and  actually 
enjoy  as  of  right  and  without  interruption, 
and  of  right  ought  to  have  had,  used,  and 
actually  enjoyed  as  of  right  and  without 
interruption,  and  the  said  W.  Higman  at 
the  said  several  times  when,  &c.  of  right 
ought  to  have  had,  and  used  and  actually 
enjoyed  as  of  right  and  without  interruption, 
and  still  of  right  ought  to  have  and  use,  and 
actually  enjoy  as  of  right  and  without  inter- 
ruption for  himself  and  themselves,  whilst 
occupiers  of  his  said  close  and  tenement 
called  Gimble  Mill,  a  stream  and  water- 
course, and  the  water  thereof  flowing  in, 
through,  along,  and  over  the  said  several 
closes  and  tenement,  and  in  and  along  the 
said  one  connected  channel  or  leat  herein- 
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before  mentioned,  for  the  purpose  of  sup- 
plying the  said  dose  and  tenement  called 
Gimble  Mill  with  water,  and  for  the  benefit 
and  advantage  of  the  occupiers  of  the  same 
close  and  tenement,  and  for  mining  and 
other  useful  purposes  therein  as  to  the  same 
close  and  tenement  belonging  and  apper- 
taining. And  the  defendant  further  saith, 
that  the  said  W.  Higman,  whilst  such  occu- 
pier as  aforesaid,  and  all  other  prior  occu- 
piers for  the  time  being  of  the  same  close 
and  tenement  called  Gimble  Mill,  have  and 
each  of  them  hath  as  of  right  and  without 
interruption  for  the  full  period  of  twenty 
years  next  before  the  commencement  of 
this  suit  so  scoured  and  amended,  and  have 
been  used  and  accustomed  as  of  right  and 
without  interruption,  and  ought  as  of  right 
and  without  interruption  to  scour  and 
amend,  and  the  said  W.  Higman  at  the 
said  several  times  when,  &c.  as  of  right  and 
without  interruption  ought,  and  still  as  of 
right  and  without  interruption  ought  him- 
self and  themselves  with  his  and  their  ser- 
vants and  agents,  whilst  occupiers  of  the 
same  dose  and  tenement  called  Gimble 
Mill,  to  scour  and  amend,  the  said  stream 
and  watercourse,  channel  or  leat  in  the  said 
last  count  mentioned,  when  and  as  often  as 
the  same  required  and  requires  scouring  and 
amending,  as  to  his  said  close  and  tenement 
called  Gimble  Mill  belonging  and  apper- 
taining. And  the  defendant  further  saith, 
that  the  said  stream  and  watercourse, 
channel  or  leat  in  the  said  last  count  men- 
tioned, being  before  and  at  the  said  several 
times  when,  &c.  foul,  choked  up,  miry, 
and  out  of  repair,  and  then  requiring  to  be 
scoured  and  amended,  the  defendant  as  the 
servant  of  the  said  W.  Higman,  and  by  his 
command,  at  the  said  several  times  when, 
&c.,  being  reasonable  times  in  that  behalf, 
scoured  and  amended  the  said  stream  and 
watercourse,  channel  or  leat,  and  in  so  doing, 
at  the  said  several  times  when,  &c.,  did 
necessarily  and  unavoidably  on  the  occasion 
aforesaid,  and  for  the  purpose  of  scouring 
and  amending  the  same  stream  and  water- 
course, channel  or  leat,  and  because  the 
same  could  not  otherwise  have  been  scoured 
and  amended,  a  little  dig,  excavate  and 
widen  the  said  channel  or  leat  in  the  said 
last  count  mentioned,  doing  no  more  damage 
to  the  reversion  of  the  plaintiff  in  the  last 
count  mentioned,  on  the  occasion  aforesaid, 


than  was  necessary  and  unavoidable  for  the 
purpose  aforesaid,  and  without  digging,  ex- 
cavating, or  widening  the  same  channel  or 
leat  beyond  the  proper  size  and  dimensioa 
thereof  during  the  time  aforesaid,  or  more 
or  otherwise  than  the  same  had  during  all 
the  time  aforesaid  been,  and  been  used  and 
accustomed  to  be  dug,  excavated  and  widened 
when  the  same  and  the  said  stream  and 
watercourse  required  scouring  and  amend- 
ing, and  were  scoured  and  amended  as 
aforesaid  during  the  time  aforesaid,  which 
are  the  same  alleged  grievances  in  the  ndd 
last  count  mentioned.     Verification. 

Replication  to  the  ninth  plea,  that  the  said 
W.  Higman,  whilst  such  occupier  as  in  the 
said  ninth  plea  alleged,  and  the  prior  occu- 
piers for  the  time  being  of  the  said  close 
and  tenement  called  Gimble  Mill,  have  not, 
as  of  right  and  without  interruption  for  the 
hll  period  of  twenty  years  next  before  the 
commencement  of  thb  suit,  had,  used  and 
actually  enjoyed,  nor  been  used  and  accus- 
tomed to  have  and  use  and  actually  enjoy 
as  of  right  and  without  interruption,  nor  of 
right  ought  the  said  W.  Higman,  at  the 
said  several  times  when,   &c.,  or  any  of 
them,  to  have  had  and  used  and  actually 
enjoyed,   as  of  right   and   without  inter- 
ruption, for  himself  and  themselves,  whilst 
occupiers  of  the  said  close  and  tenement 
called  Gimble  Mill,  a  stream  and  water- 
course, and  the  ^ater  thereof  flowing  in, 
through,  along,  and  over  the  said  several 
closes  and  tenements  in  the  said  ninth,  plea 
in  that  behalf  mentioned,  or  in  and  along 
such  supposed  connected  channel  or  leat,  as 
in  that  plea  mentioned,  for  the  purposes  in 
the  said  ninth  plea  in  that  behalf  mentioned, 
and  that  the  said  W.  Higman,  whilat  such 
occupier  as  last  aforesaid,  and  the  prior 
occupiers  for  the  time  being  of  the  same 
close    and  tenement  called   Gimble  Mill, 
have  not,  as  of  right  and  without  intemip- 
tion,  for  the  full  period  of  twenty  yeats 
next  before  the  commencement  of  this  suit, 
scoured  and  amended,  nor  been  used  and 
accustomed,  as  of  right  and  without  inter- 
ruption, to  scour  and  amend  whilst  occu- 
piers of  the  said  close  and  tenement  called 
Gimble  Mill,  the  said  stream  and  water- 
course, channel,  or  leat,  in  the  said  last 
count  mentioned,  when  and  as  often  as  the 
same  required  or    requires  scouring  and 
amending,  as  to  the  said  close  and  tenement 
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called  Gimble  Mill,  belonging  and  apper- 
taining in  manner  and  form,  &c. 

Special  demnrrer  on  the  ground  that  the 
rq)IiGation  was  doable  and  multifarious. 

7.  Jones^  in  support  of  the  demurrer.— 
The  ninth  plea  sets  up  a  justification  for 
the  acts  complained  of  in  the  last  count, 
on  the  ground  that  Higman  was  entitled 
to  the  watercourse  through  the  closes,  and 
being  entitled  to  the  watercourse  was  entitled 
to  scour  the  channel.     The  replication  is 
doable,  as  it  puts  in  issue  both  the  right  to 
the  watercourse  and  the  right  to  scour  the 
channel.     The  plaintiff  ought  not  to  have 
put  both  these  allegations  in  issue,  unless 
he  could  shew  that  they  were  incidental  to,  or 
necessaiily  contained  in,  each  other.    There 
is  nothing  in  the  plea  to  connect  them  ;  and 
they  may  be  quite  independent.     It  would 
be  enough  for  the  defendant  to  prove  the 
right  to  scour,  and  the  right  to  Uie  water- 
course would  be  immaterial. 

[Mauls,  J.— I  think  the  plea  means  that 
the  ri^t  to  the  watercourse  gives  the  right 
to  scour.  The  defendant  might  have  had 
the  right  to  the  watercourse,  and  to  have 
some  other  person  to  scour  the  channel.] 

There  are  no  words  connecting  the  right 
to  scour  and  amend  with  the  right  to  the 
i^atercoune. 

[Williams,  J.— Your  construction  makes 
the  averment  of  the  right  to  the  watercourse 
insensible.] 

[Maule,  J. — This  is  a  plea  under  Lord 
Tenterden's  Act,  substituted  for  an  alle- 
gation of  immemorial  usage.  In  the  case 
of  a  grant  of  the  rights  to  go  on  a  close 
and  to  scour,  the  grant  should  be  so 
pleaded.] 

In  the  case  of  a  grant  or  prescription  the 
plaintiff  would  reply  by  denying  the  deed 
or  prescription.  The  reason  why  the  plain- 
tiff m%ht  dispute  everything  mentioned  in 
a  grant  is  that  the  issue  would  be  on  non 
f»l  factum^  yfXaxk  would  put  the  whole  deed 
in  issue.  This  is  a  substantial  statement 
f'iz  right  to  scour. 

[Maulb,  J. — You  must  take  it  as  a 
right  to  scour  as  incident  to  the  right  to  the 
ditch.] 

Where  a  plaintiff  is  not  in  a  condition  to 
reply  de  infurid,  he  must  select  some  alle- 
gation, and  if  he  put  the  defendant  to  the 
proof  of  more  than  is  necessary  then  the 


replication  is  bad,  as  in  Regill  v.  Green (i), 
Thurman  v.  Wild  (2),  Moore  v.  BoukoU 
(3).  The  right  to  scour  and  drain  being 
the  substantial  right  claimed,  the  defendant 
ought  not,  according  to  the  doctrine  in 
those  cases,  to  be  put  to  the  necessity  of 
proving  his  right  to  the  watercourse. 

M.  Smithy  contrci.— This  is  an  entire 
prescription ;  and  must  be  proved  as  laid, 
though  the  allegation  be  unnecessarOy  large. 
If  the  two  parts  are  separated,  the  plea  has 
a  totally  different  meaning.  This  cannot 
be  simply  an  easement.  If  the  defendant 
claims  the  right  to  scour,  independent  of 
the  right  to  the  watercourse,  then  it  is  a 
**  profit  a  prendret**  &i)d  the  plea  should 
have  been  one  of  thirty  years*  enjoyment 
under  another  section  of  the  act. 

[Maule,  J. — You  can  hardly  call  digging 
a  hole,  without  taking  anything  away,  a 
**  profit  d  prendre.^^  It  is  rather  a  **perie 
a  souffirir"'] 

The  case  of  Richards  v.  Fry  (4)  shews 
that  you  cannot  sever  a  plea  of  this  sort, 
and  take  one  part  as  sufficient.  In  Bailey 
V.  Appleyard{b\  Littledale,  J.  said,  that  a 
plea  of  a  right  to  turn  cattle  into  the  Iocum 
in  quo,  without  saying  for  what  purpose,  was 
bad.  Where  then  the  purpose  is  stated, 
surely  the  whole  can  be  traversed.  It  is 
admitted,  that  for  many  phrposes,  if  imma- 
terial matter  be  included  in  a  traverse,  it 
will  be  bad ;  but  here  it  is  necessary  to  refer 
to  the  first  part  of  the  plea  in  order  to  sus- 
tain the  second.  A  contract  may  consist  of 
many  parts,  and  you  may  traverse  the  whole, 
and  so  of  a  prescription.  Where  the  whole 
of  a  traverse  sets  up  but  one  answer,  it 
may  put  several  matters  in  issue — Bell  v. 
TuekeU  (6),  Finn  v.  Grazebrook  (7). 

T,  Jones,  in  reply. — Richards  v.  Fry 
only  shews  that  where  a  plea  sets  up  a  right 
of  common  in  a  qve  estate^  it  cannot  be 
treated  as  averring  only  possession  of  a  right 

(1)  1  Mee.  &  Wels.  328 ;  a.  c.  5  Law  J.  Rep. 
(N.8.)£xch.  177. 

(2)  11  Ad.  &  El.  458. 

(8)  1  Bing.  N.C.  828 ;  s.  e.  4  Law  J.  Rep.  (53.) 
C.P.  21. 

(4)  7  Ad.  &  £1.698;  s.  c  7  Law  J.  Rep.  (n.8.) 
Q.B.  68. 

(5)  8  Ibid.  161 ;  8.  c.  7  Law  J.  Rep.  (n.b.)  Q.B. 
146. 

(6)  3  Man.  &  Gr.  785 ;  a.  e.  1 1  Law  J.  Rep.  (n.s.) 
C.P.  92. 

(7)  2  Com.  B.  429 ;  s.  c.  15  Law  J.  Rep.  (n.s.) 
C.P.  32. 
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of  common .  Bailey  v.  Appleyard  is  equally 
inapplicable.  LitUedale,  J.  there  says  only 
that  the  plea  shewed  no  purpose  for  which 
the  cattle  were  turned  on  the  close. 

[Cresswell,  J. — Here  you  state  a  right 
to  scour  the  ditch,  and  you  should  shew  for 
what  purpose  you  scour  it] 

The  defendant  contends  he  was  entitled 
to  have  the  ditches  clean.  All  that  Mr. 
Justice  Littledale  says  is,  that  some  ease- 
ment should  have  been  stated,  of  which  de* 
finite  proof  could  have  been  given. 

Maule,  J.— I  think  that  the  plaintiff  is 
entitled  to  judgment.  It  appears  to  me  that 
the  replication  properly  traverses  a  quasi  pre- 
scription set  up  in  the  plea.  The  plea  must 
be  understood  to  be  a  plea  of  one  single 
prescription  ;  and  the  nile  is,  that  when  a 
prescription  is  pleaded,  although  it  may  be 
larger  than  was  necessary  to  justify  the 
matter  complained  of,  the  plaintiff  not  only 
may,  but  must,  traverse  the  whole  of  it,  and 
upon  that  traverse  the  defendant  must  prove 
every  part  of  it.  A  plea  of  prescription  is 
equivalent  to  a  plea  of  a  grant.  In  die  case 
of  a  plea  setting  up  a  grant  of  a  number  of 
things,  although  one  of  them  would  con- 
stitute a  sufficient  defence,  the  defendant 
must  nevertheless  prove  the  whole  of  the 
grant  as  stated.  '  In  pleading  such  grant  or 
prescription,  it  is  not  necessary  to  plead 
more  than  is  required  for  the  defence,  but 
if  more  be  pleaded  the  whole  must  be  tra- 
versed. That  applies  to  the  case  of  a  pre* 
scription  before  Lord  Tenterden's  Act.  To 
apply  the  principle  to  the  present  case,  it 
seems  to  me  that  since  Lord  Tenterden's 
Act  this  plea  must  be  taken  to  be  a  plea  of 
the  enjoyment  of  one  right.  It  may  con- 
sist of  a  number  of  things  existing  by  one 
deed  or  enjoyment  equivalent  to  the  pre- 
sumption of  a  deed,  and  where  it  is  alleged 
altogether  it  may  be  treated  as  one  thing. 
The  present  plea  is,  that  certain  persons 
who  occupy  Gimble  Mill  enjoy  the  water- 
course as  connected  with  their  close,  and 
have  also  during  all  the  time  of  their  occu- 
pation scoured  and  widened  the  channel  as 
often  as  was  required  as  appurtenant  to  the 
close.  It  is  said  that  this  is  to  be  understood 
as  a  plea  of  two  separate  prescriptions,  the 
one  of  a  right  to  enjoy  the  watercourse,  which 
is  no  defence  to  the  action,  the  other  to 
scour  the  watercourse  as  often  as  it  requires 


scouring  generally  without  reference  to  the 
close.  Supposing  that  to  be  the  possible 
meaning  of  the  allegation,  yet  in  the  present 
state  of  the  pleading  what  I  understand  the 
plea  to  mean  is,  that  during  twenty  years 
those  who  have  occupied  have  enjoyed  the 
benefit  of  the  stream  of  water,  and  the  right 
of  going  on  the  plaintiff's  land  and  clearing 
out  the  stream  as  often  as  was  necessary,  as 
appurtenant  to  the  close,  the  necessity  of 
repairing  being  considered  in  reference  to 
the  previously  stated  right  to  the  water- 
course. Apart  from  the  right  to  the  water- 
course there  would  be  no  assignable  limits 
by  which  to  judge  whether  the  channel  re- 
quired repair  or  not.  That  is  a  strong 
reason  for  considering  this  as  all  one  alle- 
gation, and  not  two  separate  ones.  Sup- 
posing a  party  in  justifyinga  trespass  pleaded 
a  right  of  common  for  horses,  and  a  pght  for 
cattle,  and  a  right  for  sheep,  all  that  would 
be  but  one  right.  That  is  much  the  same  as 
the  present  case,  except  that  here  there  is  a 
connexion  between  the  two  rights,  arising 
from  the  allegation  of  the  right  to  repair  as 
often  as  was  necessary  for  the  occupation  of 
the  close.  That  of  itself  is  enough  to  shew 
that  the  defence  relied  on  is  one  right 

Cresswell,  J. — lam  of  the  same  opinion. 
The  only  difficulty  seems  to  arise  from  the 
ambiguity  in  the  plea.  It  may  be  construed 
as  setting  up  one  right  or  two.  I  think  the 
true  construction  of  this  plea  is,  that  the 
right  of  scouring  is  connected  with  the  right 
of  enjoying  the  watercourse.  Therefore  the 
plaintiff  was  not  only  right  in  traversing  the 
whole  allegation,  but  was  bound  to  do  so. 
Morewood  v.  Wood{S)  is  an  authority  to 
that  effect. 

Williams,  J. — I  am  of  the  same  opinion. 
I  understand  the  argument  for  the  defendant 
to  be,  that  the  effect  of  the  replication  is  to 
compel  the  defendant  to  prove  more  than  he 
is  bound  to  prove.  I  agree  that,  according 
to  the  rule  of  pleading,  if  it  does  so  the 
replication  is  vicious.  It  is  said  that  the 
rule  is  violated,  because  the  sense  of  the 
plea  is  that  there  was  one  right,  namely,  the 
right  to  scour,  and  that  the  replication  calls 
on  the  defendant  to  prove  an  immaterial 
allegation.     I  agree  that  though  idle  and 

(8)  4  Term  RefK  157. 
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immateiial  matter  may  not  be  ground  for 
demoner,  yet  if  two  constructions  can  be 
put  on  a  plea,  one  of  whicli  gives  ejffect  to 
the  whole,  and  the  other  rejects  a  part  as 
idle  and  immaterial,  the  former  is  to  be 
adopted.  But  I  entertain  a  very  strong  opin- 
ion that  if  this  idle  and  immaterial  matter, 
as  it  IB  now  called,  had  been  omitted,  the 
plea  would  have  been  bad  on  special  de- 
marrer  for  not  setting  oat  with  sufficient 
certainty  the  nature  of  the  right,  so  as  to 
shew  whether  it  was  such  as  the  law  would 
allow. 

Judgment  far  the  plaintiff. 


1848 
Feb 


48.     1 
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ARMSTRONG  V,  CHRISTIANI. 


Bill  of  Exchange — Notice  of  Dishonour, 

The  plaintiff  gave  the  defendant  this  notice 
of  dishonour: — '*  /  am  the  holder  of  a  bill 
drawn  by  you  on  L.  M.  M.  for  9SL  15«., 
vkich  became  due  yesterday,  and  is  unpaid ; 
^nd  I  have  to  state,  that  unless  the  same  is 
pcid  to  me  immediately,!  shall  proceed  against 
im  without  delay  for  the  amount.  Amount 
'/bill  98/.  155.,  noting  5s.,  total  991.":— 
//e/i,  that  the  word  "  noting"  must  be  taken 
ns  part  of  the  notice ;  that  it  implied  pre- 
fentment  and  non-payment;  and  that  the 
ntice  was  therefore  sufficient. 

Assumpsit  by  the  indorsee  of  a  bill  of 
•  xchange  against  the  maker.  The  material 
j:lca  was,  that  the  defendant  had  not  had  due 
:  otice  of  the  non-payment  by  the  acceptor. 

At  the  trial,  before  Coltman,  J.,  at  the 
Croydon  Summer  Assizes,  1847,  it  was 
rrored  that  the  defendant  had  received  the 
'-  llowing  notice  from  the  plaintiff :-~ 

"  20,  Lawrence  Lane,  5th  Janutrj  1847. 

"  I  am  the  holder  of  a  bill  drawn  by  you 
'D  L.  M.  Mendelssohn  for  98/.  \5s.,  which 
*)ecame  due  yesterday,  the  4th  inst.,  and  is 
'-•ipaid;  and  I  have  to  state,  that  unless 
thf  same  is  paid  to  me  immediately,  I  shall 
^^k.e  proceedings  against  you  without  delay 
'  ^r  the  amount. 

*^'  I  am.  Sir,  yours  most  obediently. 

"Amount  of  bill  98/.  \bs.  Noting  55. 
Total  90/." 


The  notice  was  addressed  to  "  Mr.  John 
Christiani,  Sherborne  Lane;"  and  it  was 
proved  that  the  clerk  who  delivered  it  to 
the  defendant  stated,  at  the  time,  that  it 
came  from  the  plaintiff. 

The  jury  found  a  verdict  for  the  plaintiff. 

A  rule  nisi  having  been  obtained  to  set 
aside  the  verdict,  and  to  enter  a  nonsuit. 

Duncan  now  shewed  cause. — The  quefr* 
tion  in  this  case  is,  whether  the  defen- 
dant gave  the  plaintiff  a  sufficient  notice  of 
the  dishonour  of  the  bill.  The  notice  proved 
gave  a  sufficient  description  of  the  bill,  and 
shewed  that  it  had  been  presented  and  not 
paid,  and  that  the  defendant  looked  to  the 
plaintiff  for  the  amount.  The  words  in  the 
notice  sufficiently  identify  the  bill,  although 
it  is  not  stated  that  the  bill  was  ever  accepted 
— SheUon  v.  Braiihwaite{X),  Rowlands  v. 
SpringeU  (2).  In  the  next  place,  this 
notice  sufficiently  shews  that  the  bill  has 
been  dishonoured,  and  that  the  holder  looks 
to  the  defendant  for  payment  under  the  rule 
laid  down  in  Solarte  v.  Palmer,  per  Tindal, 
C.J.  (3),  which  requires  that  this  informa- 
tion should  be  given  either  in  express  terms 
or  by  necessary  implication.  In  Hedger  v. 
Steavenson{^),  Parke,  B,  and  Alderson,  B. 
said,  that  if  diey  were  to  be  bound  by  the  pre- 
cise expression  of  '*  necessary  implication," 
a  strict  construction  should  not  be  put  upon 
it.  And  Parke,  B;  says  (5),  **  It  seems  to  me 
enough  if  it  appear  by  reasonable  intend-* 
ment,  and  would  be  inferred  by  any  man  of 
business,  that  the  bill  has  been  presented  to 
the  acceptor,  and  not  paid  by  him."  In  that 
case  a  notice  that  a  bill  had  been  "  returned 
unpaid,"  with  a  claim  of  \s.  6</.  for  noting^ 
was  held  sufficient.  The  word  "noting" 
has  a  specific  meaning  among  mercantile 
men,  and  implies  that  there  has  been  a 
presentment  and  non-payment.  In  Grugeon 
v.  Smith  (6),  the  words,  "  returned  with 

(1)  7  M«e.  &  Wels.  486 ;  s.  o.  10  Law  J.  Rep 

(n.s.)  Exeh.  218. 

(2)  14  Ibid.  1;  b.  c.  14  Law  J.  Rep.    (m.s.) 
Ezch.  227. 

(8)  1  Cr.  &  Jer.  417;  a.  c  9  Law  J.  Rep.  (m.8.) 
Exch.  121 

(4)  2  Mee.  &  Wels.  799;  s.  c.  6  Law  J.  Rep. 
(n.8.)  Exch.  189. 

(5)  Ibid.  805;  s.o.  6  Law  J.  Rep.  (m.8.)  Exoh. 
191. 

(6)  6  Ad.  &  £1.  499. 
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cbarges/'  were  held  to  give  notice  of  dis- 
honour. A  notice  that  a  bill  had  been 
returned  unpaid,  and  requesting  that  the 
defendant  would  pay  the  amount  forthwith, 
was  held  insufficient  in  Boulton  v.  Welch{7) ; 
but  Parke,  B.,  in  Hedger  v.  Steavenson, 
says,  that  he  thinks  that  case  was  not  rightly 
determined.  The  facts  in  that  case,  at  all 
events,  were  different  from  the  present, 
as  there  was  not  there  any  mention  of 
"  noting."  In  Messenger  v.  Southey  (8)  a 
notice  that  mentioned  *'  expenses"  was  held 
insufficient ;  but,  as  Alderson,  B.  observed, 
in  Bailey  v.  Porter  {^\  in  that  case  there 
was  no  intimation  given  that  the  defendant 
would  be  looked  to  for  payment, 

Montagu  Chambers^  in  support  of  the 
rule. — The  notice  was  bad,  in  the  first  place 
for  not  sufiiciently  identifying  the  bill,  nor 
shewing  that  it  had  ever  been  accepted  or 
indorsed  by  the  defendant,  or  stating  in 
substance  that  the  defendant  was  liable  to  the 
holder.  In  Hartley  y.  Case(\0\  which  has 
never  been  overruled,  Abbott,  C.J.  took  the 
objection  to  the  sufficiency  of  the  notice, 
that  it  did  not  even  say  that  the  bill  had  been 
accepted.  In  modem  practice  the  strictness 
of  the  old  form  of  protest  has  been  departed 
from.  The  protest  set  out  all  the  particulars 
of  the  bill ;  but,  at  all  events,  it  is  the  duty 
of  the  holder  to  shew  in  the  notice  why  he 
caUs  upon  the  party  to  pay.  The  second 
is  the  more  important  objection.  This  notice 
does  not  give  the  defendant  the  requisite 
information  as  to  the  dishonour  of  the  bill. 
It  is  quite  consistent  with  the  "body  of  the 
notice,  that  the  bill  has  never  been  presented 
and  payment  has  never  been  refused.  In 
Hedger  v.  Steavenson  the  words  "  returned 
unpaid,"  and  in  Grugeon  v.  Smithy  the 
words  "  returned  with  charges"  were  relied 
on.  Here  the  word  "  returned"  does  not 
occur.  In  Phillips  v.  Gould  (11),  a  letter 
stating  that  a  bill  of  exchange  *'  lies  at  my 
office  unpaid,"  was  held  not  to  be  a  suffi- 
cient notice. 


(7)  S  Bing.  N.C.  688 ;  s.  c  6  Uw  J.  Rep.  (n.8.) 
C.P.  243. 

(8)  1  Man.  A  Gr.  76 ;  s.  c.  9  Law  J.  Rep.  (if.s.) 
C.P  278 

(9)  14  Mee.  &  Web.  44;  b.  c.  14  Law  J.  Rep. 
(n.8.)  Ezcb.  244. 

( 10)  4  B.  &  C.  339 ;  8.c.  3  Law  J.  Rep.  K.6.  262. 

(11)  8  Car.  &  Pay.  355. 


[Cresswell,  J.— All  the  Court  are  of 
opinion  that  the  word  "  noting"  must  be 
taken  as  part  of  the  notice.] 

It  does  not  follow  that  the  word  most 
mean  that  expenses  had  been  incuned  in 
consequence  of  the  dishonour  of  the  bill. 

CoLTMAK,  J.^-This  case  cannot  be  dis- 
tinguished from  Hedger  v.  Steavenson  and 
Grugeon  v.  Smith.  The  words  "with 
charges"  and  "noting"  must  both  imply  that 
before  the  notice  was  given  there  had  been 
a  presentment  and  a  refusal  to  pay. 

Maule,  J. — I  also  think  that  the  notice 
was  sufficient.  In  both  the  cases  of  Hedger 
V.  Steavenson  and  Grugeon  v.  Smith  it  was 
alleged  that  charges  had  been  incurred,  and 
that  could  not  have  taken  place  unless  there 
had  been  a  presentment.  The  proceeding 
is  one  well  known  among  mercantile  men. 
Here  the  word  "  noting"  occurs,  and  the 
meaning  of  it  must  have  been  perfectly 
understood. 

Cresswell,  J. — I  think  the  case  is  quite 
free  from  doubt.  A  person  dealing  with 
bills  of  exchange  must  be  supposed  to  know 
the  meaning  of  the  word  "  noting"  as  well 
as  of  the  word  "presentment." 

Williams,  J.  concurred. 

Rule  discharged. 


1848.     \ 
Jan.  26.  J 


HAYWARD  V.  BENNETT. 


Pleading^'Amhiguity — Bond  under!  ^2 
Vict,  c,  110.  s.  8. — AmendmenU 

In  an  action  against  a  surety  upon  a  bond 
under  the  1  ^  2  Vict.  c.  110.  s.  8.  for  the 
payment  of  a  debt  by  H,  or  his  rendering 
himself  in  any  action  to  be  brought,  the  de- 
fendant pleaded  that  the  plaintiff  had  brought 
an  action  against  H,  in  the  Court  of  Queen  $ 
Benchf  and  had  issued  a  ca.  sa.  on  a  judg- 
ment recovered  therein^  on  which  H.  era5 
taken  and  detained  in  custody ^  according  to 
the  practice  of  the  said  court,  and  that  from 
the  recovery  of  the  judgment  ufUil  thearrestj 
H,  was  ready  and  wiUing  to  surrender 
himself  according  to  the  practice  of  the 
court  and  the  condition  of  the  bond,  and 
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that  by  reason  of  his  having  been  so  taken 
a»d  detained^  '*  he  woj,  by  the  practice  of 
the  said  courts  exonerated  and  discharged 
from  rendering  himself  according  to  the  said 
condition."  On  special  demurrer,  the  de^ 
fendant  was  allowed  to  amend ;  and 

Semble — that  the  plea  should  either  have 
shewn  the  practice  of  the  court,  and  that  H. 
did  surrender,  if  the  facts  alleged  amounted 
to  a  surrender  6y  such  practice,  or  that  it 
became  impossible  for  H,  to  surrender,  on 
account  of  the  act  of  the  plaintiff,  and  the 
practice  of  the  Court, 

Debt  upon  a  bond  given  by  the  defendant 
and  others,  under  the  1  &  2  Viet.  c.  110. 
I.  8,  for  the  sum  of  1,363/.  lOs.  Zd. 

The  defendantcraved  oyer  of  the  bond  and 
condition.  Henry  Hales  was  principal,  and 
the  defendant  and  T.  Cope  were  sureties. 
The  condition  of  the  bond  was,  "  that  if 
the  said  H.  Hales  do  and  shall  pay  unto  the 
laid  James  Hayward,  his  executors,  admi- 
nistrators, and  assigns,  such  sum  or  sums 
of  money  as  shall  be  recovered  against  him, 
the  said  H.  Hales,  and  John  Heffer,  or 
against  the  said  H.  Hales,  in  any  action 
which  hath  been  brought  or  shall  hereafter 
be  brought  for  the  recovery  of  the  said 
alleged  debt,  together  with  such  costs  as 
shall  be  given  in  the  same,  or  shall  render 
himself  to  the  custody  of  the  gaoler  of  the 
court  in  which  such  action  shall  have  been 
hroaght  or  may  be  brought  for  the  recovery 
of  the  said  alleged  debt,  according  to  the 
practice  of  such  court,  or  within  such  time 
and  in  such  manner  as  the  said  Court  or 
any  Judge  thereof  shall  direct,  after  judg- 
ment shall  have  been  recovered  in  such 
action,  then  the  said  obligation  to  be  void; 
hut  otherwise  the  same  to  stand  and  remain 
in  full  force  and  effect.'* 

Plea — That  after  the  making  of  the  said 
writing  obligatory,  and  before  the  com- 
mencement of  this  suit,  &c.,  the  plaintiff 
brought  and  commenced  an  action  against 
J.  Heffer  and  H.  Hales  in  the  Court  of 
Queen's  Bench,  for  the  recovery  of  the  said 
alleged  debt,  &c.,  and  the  plaintiff,  after- 
wards, to  wit,  on  the  30th  of  June  1842, 
recovered  in  the  said  action  924/,  \s.,  for 
debt  and  costs ;  that  afterwards,  and  before 
the  commencement  of  this  suit,  and  "  ac- 
cording to  the  practice  of  the  said  court," 


to  wit,  on  the  29th  of  October  1842,  the 
plaintiff  caused  to  be  issued  out  a  ca,  sa. 
against  Hales,  directed  to  the  sheriffs  of 
London,  and  returnable  on  the  15th  of 
November,  &c. ;  that  afterwards,  and  ac- 
cording to  the  practice  of  the  said  court,  to 
wit,  on  the  29th  of  October  1842,  the  said 
writ  was  delivered  by  the  plaintiff  to  the 
said  sheriffs,  &c. ;  and  that  the  said  Hales, 
before  the  time  for  rendering  himself  "  ac- 
cording to  the  practice  of  the  said  court 
and  the  said  condition,*'  to  wit,  on  the  14th 
of  November  1842,  was  "according  to  the 
practice  of  the  said  court,"  taken  and  arrested 
by  the  said  sheriflfs,  under  the  said  writ,  and 
was  then  kept  and  detained  in  execution, 
in  custody,  under  and  by  virtue  of  the  said 
writ,  at  the  suit  of  the  said  plaintiff,  upon 
the  said  judgment  so  recovered  as  afore- 
said, and  according  to  the  practice  of  the 
said  court,  which  practice  then  and  before, 
and  at  the  time  of  the  making  of  the  said 
writing  obligatory,  existed  until  and  after 
the  return  day  of  the  said  writ  of  ca,  m., 
for  a  long  space  of  time  thereafter,  to  wit, 
hitherto ;  of  all  which  premises  the  plaintiff 
afterwards,  &c.  had  notice,  and  that  from 
the  time  of  the  recovery  of  the  said  judgment 
until .  the  said  Hales  was  so  taken  and 
arrested  under  the  said  writ  of  ca.  sa,  as 
aforesaid,  the  said  Hales  was  always  ready 
and  willing  to  render  himself  to  the  custody 
of  the  gaoler  of  the  said  court,  according  to 
the  practice  of  the  said  court  and  the  said 
condition  of  the  said  writing  obligatory; 
and  that  by  reason  of  the  said  Hales  having 
been  so  tidcen  and  arrested,  and  kept  and 
detained  in  execution  as  aforesaid,  and  of 
the  premises  aforesaid,  the  said  Hales  was, 
"  by  the  practice  of  the  said  court,  exone- 
rated and  discharged  from  rendering  himself 
to  the  gaoler  of  the  said  court,  according  to 
the  said  condition  ;*'  and  that  the  defendant 
and  the  said  T.  Cope,  by  reason,  &c.,  were 
as  such  sureties  as  aforesaid,  *'  by  the  said 
practice  of  «the  said  court,  exonerated  and 
discharged  from  rendering  the  said  Hales  to 
the  gaoler  of  the  said  court,  according  to  the 
said  condition,"  &c.     Verification. 

Special  demurrer,  on  the  ground  that  the 
plea  was  ambiguous,  and  did  not  shew  a 
performance  of  the  condition  or  an  excuse 
for  the  non-performance. 

This  plea  was  pleaded  pursuant  to  leave 
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granted  by  the  Court  (I),  after  jadgment 
for  the  plaintiff  on  demurrer  to  a  former 
plea.  The  former  plea  stated  that  Hales 
was  always  ready  to  render  himself,  but  was 
prevented  by  the  plaintiff  from  so  doing,  in 
the  manner  in  the  plea  stated  (2). 

Butl  {Pamell  was  with  him),  in  support 
of  the  demurrer. — The  plea  as  now  amended 
is  as  bad  as  the  original  one,  and  upon 
similar  grounds.  In  the  first  place,  the 
practice  of  the  Court  of  Queen*s  Bench 
cannot  alter  the  condition  of  the  bond; 
and,  secondly,  if  the  facts  amount  to  a 
performance  of  the  condition,  performance 
should  have  been  alleged.  The  plea  is 
ambiguous  and  double.  The  practice  of 
the  court,  if  relied  upon,  should  have  been 
stated.  This  Court  cannot  take  judicial 
notice  of  the  practice  of  another  court,  as 
was  decided  in  the  previous  judgment  in  the 
present  case.  The  plaintiff  cannot  traverse 
the  statements  in  the  plea  as  now  pleaded. 

Talfourd,  Sery.  (Ogle  was  with  him),  in 
support  of  the  plea. — This  purports  to  be 
a  plea  in  excuse,  shewing  that  Hales  was 
exonerated  irom  performing  the  condition 
of  the  bond.  The  former  plea  was  ambi- 
guous, not  shewing  distinctly  whether  the 
defendant  relied  on  a  surrender  by  Hales, 
or  on  the  ground  that  Hales  was  prevented 
from  surrendering. 

[Maule,  J. — ^The  allegation  here  is,  that 
by  the  practice  of  the  Court  of  Queen's 
Bench,  the  defendant  was  by  the  arrest 
exonerated  from  rendering  Hales.  You 
wish  to  bring  the  plea  under  the  doctrine  in 
Co,  Liu,  p.  206  a,  that  when  the  perform- 
ance of  the  condition  of  a  bond  is  rendered 
impossible  by  the  act  of  the  obligee,  then 
the  obligor  is  exonerated  from  performing 
the  condition.  But  does  this  plea  shew 
that  the  performance  was  impossible  ?  It 
does  not  allege  that  it  was  impossible  for 
Hales  to  render  himself;  but  that,  by  the 
practice  of  the  court,  he  was  not  bound  to 
do  so.] 

The  taking  of  the  principal  in  execution 
discharged  the  sureties — Com.  Dig,  *  Sci, 
Fa:  R,  3. 

[Maule,  J.-~The  doubt  in  the  case  is, 


(1)  16  U»r  J.  Rep.  (n.s.)  C.P.  95. 

(2)  3  Com.  B.  404 ;  8.  c.  15  Law  J.  Rep.  (n.s.) 
C.P.315. 


whether  you  should  not  have  said  that 
Hales  did  surrender  by  the  practice  of  the 
court,  or  that  the  plaintiff,  by  suing  out  the 
writ,  made  it  impossible  for  Hales  to  sur- 
render. There  is  no  objection  to  that, 
except  that  which  was  taken  by  Mr.  Butt, 
that  the  practice  should  have  been  stated, 
and  this  case  brought  within  it.  This  doubt 
exists  in  my  mind  as  to  the  practice  of  die 
Queen's  Bench,  whether  a  party  taken  on  a 
ca,  sa,  could  say  "  I  surrender.'*  If  you 
can  ascertain  the  fact,  and  plead  the  matter 
either  as  a  surrender,  or  as  shewing  an  im- 
possibility to  surrender,  that  may  be  suffi- 
cient.  There  being  a  di£Bculty  as  to  this, 
perhaps  the  only  plan  may  be  to  state  that 
by  the  practice  of  the  court,  and  the  act  of 
the  plaintiff,  it  became  impossible  to  sur- 
render.] 

The  Court  can  see  from  the  plea  that  it 
was  impossible  for  Hales  to  surrender,  as 
he  was  in  the  custody  of  the  sheriff. 

[Williams,  J.— Suppose  you  had  stated 
the  facts  in  the  plea,  and  proceeded  to  say, 
**per  quod  it  became  impossible  for  Hales 
to  surrender."] 

If  that  were  an  inference  of  law,  it  would 
not  be  traversable.  But  the  Court,  on  the 
argument  on  the  former  demurrer,  held  that 
allegation  to  be  one  which  might  be  tra- 
versed. 

[Maule,  J. — A  traversable  averment  does 
not  become  less  traversable  by  the  introduc- 
tion of  a  "per  quod^**  but  a  **per  quod'* 
may  introduce  matter  of  law.  In  Pryce 
V.  Belcher  {i),  words  following  the  word 
"  whereby"  were  held  to  be  sufficient  aver- 
ment of  matter  of  fiict.  But  a  statement 
that  "  thereby  it  became  the  duty"  would 
be  an  allegation  .of  law.  I  think  the  defen- 
dant ought  to  have  leave  to  amend  on  the 
same  terms  as  formerly.  For  the  sake  of 
making  the  matter  more  clear  I  threw  out  a 
suggestion  as  to  the  proper  form  of  plea, 
but  that  of  course  was  a  mere  suggestion.] 

Per  Curiam,— The  defendant  is  to  have 
leave  to  amend,  on  payment  of  costs ;  other- 
wise, there  will  be  judgment  for  the  plain- 
tiff. 

Amendment  aceordingUf. 

(8)  3  Com.  B.  58;  8.c.  15  Uw  J.  Rep.  (>*  s^ 
C.P.  805. 
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1847.  ') 
.27.28;  V 
Bb.  16.    3 


FRANCIS  V.  DOD6WORTH. 


Insolvent  Debtor— I  ^  2  Vict.  c.  110.— 
Sei'Off — Pleading  —  Replication  of  Dis' 
charge,  generally. 

DeU.  Pka,  setoff.  Replication,  that 
after  the  setoff  had  become  due,  the  plaintiff, 
ig  an  order  of  the  Court  for  Relief  of 
luokeni  Debtors,  was  dulg  discharged, 
according  to  a  certain  act  of  parliameni 
made  and  passed  in  the  first  and  second  gears 
of  her  Majestg,  intituled,  ^c.,from  the  said 
setoff,  withont  this,  that  the  said  order  and 
discharge  still  remain  in  full  force : — Held, 
that  the  order  and  adjudication  and  die* 
charge  would  be  a  legal  answer  to  the  plea  of 
ut'Off,  if  properly  pleaded.  But  that  the 
nst  section  of  the  1  ^^  2  Vict.  c.  110,  which 
aUows  the  discharge  to  be  "  pleaded  genC" 
raUy,**  onig  applies  to  a  plea  and  not  to 
a  replieaOon,  and  that  the  replication  was 
therefore  bad  in  form,  for  not  sufficiently 
shewing  that  the  plaintiff  was  entitled  to  his 
discharge  under  the  statute. 

Debt  for  the  price  and  value  of  work 
done  and  materials  provided,  for  interest, 
and  upon  an  account  stated.  Second  plea, 
set-off  of  SO/.  12s.  6d.  for  work  and  labour 
as  a  soigeon  and  apothecary,  and  for  nie« 
didnes  and  other  necessary  things  found, 
provided,  and  administered  by  the  defen- 
dsnt  for  the  plaintiff,  and  for  goods  sold 
and  delivered,  and  upon  an  account  stated. 
Replication,  that  after  the  sum  of  30/. 
\2s.  6d.,  parcel  of  the  sum  of  money 
stated  in  the  second  plea  of  the  defendant 
to  be  due  and  owing  from  the  plaintiff  to 
the  defendant,  had  become  due  and  owing 
from  the  phuntiff  to  the  defendant,  to  wit, 
on  the  dlst  of  March,  a.d.  1843,  by  a  cer- 
tain order  then  made,  See.  by  the  Court  for 
the  Relief  of  Insolvent  Debtors,  held  at  the 
court-house  in  Portugal  Street,  Lincoln's 
Inn  Fields,  in  the  county  of  Middlesex, 
tbe  plaintiff,  then  being  an  insolvent  debtor 
in  actual  custody,  and  a  prisoner  in  the 
debtors  prison  for  London  and  Middlesex, 
in  the  dty  of  London,  was  duly  discharged 
according  to  a  certain  act  of  parliament 
made  and  passed  in  a  certain  session  of 
parliament,  holden  in  the  first  and  second 
years  of  the  reign  of  our  Lady  the  now 
Nkw  SsaiBs,  XVII.^C.P. 


Queen,  "for  abolishing  arrest  on  mesne 
process  in  dvil  actions,  except  in  certain 
cases,  for  extending  the  remedies  of  creditors 
against  the  property  of  debtors,  and  for 
amending  the  laws  for  the  relief  of  insolvent 
debtors  in  England,"  of  and  from  the  said 
sum  of  30/.  I2s.  6d,,  parcel,  &c.,  without  this, 
that  the  said  order  and  discharge  still  remain 
in  full  force.    Verification. 

Special  demurrer,  assigning  several  causes 
of  demurrei^  and  amongst  others,  that  the 
replication  did  not  shew  how  or  in  what 
manner  the  plaintiff  was  discharged  from 
the  said  sum  of  30^  12s.  6d,,  or  that  the 
plaintiff  was  in  any  manner  entitled  to  relief 
under  or  by  virtue  of  the  said  act  of  parlia- 
ment, or  that  the  plaintiff  had  in  any  manner 
complied  with  the  provisions  of  the  said 
act,  or  that  the  plaintiff  had  given  the  proper 
notices  required  by  the  said  act,  or  that  the 
plaintiff  had  inserted  the  said  sum  of  30^ 
125.  6d,,  or  any  sufficient  description  there- 
of or  of  her  debts  due  and  owing  to  the 
defendant  in  his  schedule,  as  such  insolvent 
debtor. 

The  case  was  argued  in  Hilary  term, 
1847,  (Jan.  27  and  28,)  by 

C  Jones,  Serj,,  for  Uie  defendant ;  and 

Manning,  Serj.,  for  the  plaintiff (1). 

Cur.  adv.  vult. 

The  following  judgment  was  now  (Feb. 
16)  delivered  by — 

WiLDK,  C.J.— [His  Lordship  stated  the 
pleadings,  and  continued :]  —  Upon  the 
argument  the  several  grounds  of  demurrer 
were  discussed,  and  the  defendant  also 
insisted,  by  way  of  general  demurrer, 
that  the  replication  was  bad  in  substance, 
inasmuch  as  the  discharge  of  the  plaintiff, 
under  the  Insolvent  Debtors  Act,  had 
not  the  effect  of  extinguishing  the  debts 
then  owing  by  him  so  as  to  prevent  their 
being  available  by  way  of  set-off,  but  that 
the  benefit  to  which  the  plaintiff  was  entitled 
under  the  act  of  parliament,  and  the  order 
of  adjudication  and  discharge  set  out  in  the 
replication,  was  his  discbai^e  from  prison, 
the  protection  of  his  person  from  future 
arrest,  and  the  protection  of  his  after-ac- 
quired property  from  liability  to  seizure 
under  writs  of  execution  founded  upon 
judgments  upon  debts  •  owing  before  the 

(1)  The  arguments  ■uffioientlj  appear  in  the 
judgment. 
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order  of  discbarge;  and  it  was  contended, 
that  notwithstanding  such  order  of  dis- 
.charge,  the  creditors  may  avail  themselves 
of  any  legal  mode  or  remedy  to  obtain 
satisfaction  of  their  debts,  not  expressly 
taken  away  or  prohibited  by  the  statute, 
and  especially  that  such  debts  may  be 
pleaded  by  way  of  set-off  in  any  action 
brought  to  recover  any  demand  which  sub- 
sequent  to  the  discharge  may  have  accrued 
due  to  the  insolvent  from  the  (^editor. 

As  the  Court  is  of  opinion  that  the  repli- 
cation is  bad,  upon  the  ground  urged  in  the 
demurrer,  that  it  does  not  set  out  ^e  several 
matters  necessary  to  shew  that  the  plaintiff 
was  entitled  to  his  discharge  under  the  sta- 
tute, and  that  he  had  duly  complied  with 
the  requisitions  of  the  statute,  it  will  only 
be  necessary  to  advert  to  that  cause  of 
demurrer,  and  to  the  objection  taken  to  the 
replication  in  point  of  substance,  that  is, 
that  the  effect  of  a  discharge  under  the 
statute  is  not  to  extinguish  the  debts  owing 
by  the  insolvent,  or  to  discharge  the  m- 
solvent  from  his  debt  in  any  sense  which 
precludes  the  defendant  from  pleading  a 
set-off  in  respect  of  the  debt  due  to  him 
from  the  plaintiff  before  his  discharge. 
The  effect  of  the  discharge  under  the  In- 
solvent Act,  the  1  &  2  Vict.  c.  110,  de- 
pends upon  the  construction  of  sections 
75,  87,  90,  91.  By  section  75.  it  is  en- 
acted,— That  after  the  examination  of  the 
prisoner,  as  in  the  act  directed,  it  should  be 
lawful  for  the  Court,  upon  the  prisoner's 
swearing  to  the  truth  of  his  schedule,  and 
executing  the  warrant  of  attorney  therein 
mentioned,  to  adjudge  that  the  prisoner 
should  be  discharged,  and  entitled  to  the 
benefit  of  the  act,  as  to  the  several  debts 
and  sums  of  money  due  or  claimed  to  be 
due  to  the  persons  claiming  to  be  creditors, 
and  other  persons  mentioned  in  the  section, 
at  the  time  of  the  making  the  vesting  order 
before  referred  to  in  the  act.  This  section 
does  not  give  a  discharge  from  the  debts, 
or  state  what  the  benefits  are  to  which  the 
debtor  is  to  be  entitled.  The  87th  section 
enacts, — That  before  any  adjudication  shall 
be  made  with  respect  to  the  prisoner,  he 
shall  be  required  to  execute  a  warrant  of 
attorney  to  the  assignee  for  the  amount  of 
the  debts  in  the  schedule,  and  that  if  at  any 
time  thereafter  it  should  appear  to  the  satis- 
faction of  the   Court   that  such  prisoner 


should  be  of  ability  to  pay  his  debts,  or  any 
part  thereof,  or  that  he  has  died  leaving 
assets,  that  the  Court  might  permit  execa- 
tion  upon  such  judgment  to  be  taken  oat 
for  such  sum  of  money  as,  under  all  the 
circumstances  of  the  case,  the  Court  should 
order;  such  sum  to  be  distributed  rateably 
among  the  creditors,  as  directed  by  the  act, 
and  such  further  proceedings  might  be  had 
upon  such  judgment  as  to  the  Court  should 
seem  fit,  until  the  whole  of  the  debts  and 
costs  should  be  paid  and  satisfied.  By 
section  90,^— No  person  who  should  have 
been  adjudged  entitled  to  the  benefit  of  the 
act  should  be  imprisoned  upon  such  judg- 
ment, or  with  respect  to  any  debt  or  sara 
of  money  or  costs,  with  respect  to  whidi 
such  persons  should  have  become  so  entitled, 
or  for  or  by  reason  of  any  judgment,  order, 
or  decree  for  payment  of  the  same,  but  that 
upon  every  arrest  or  detainer  on  any  such 
judgment,  or  for  or  by  reason  of  any  sooh 
debt,  judgment,  order,  or  decree  for  payment 
of  the  same,  the  insolvent  was  to  be  dis- 
charged by  any  Judge  of  the  court  out  of 
which  the  process  might  issue.  By  sectioo 
91.  it  is  enacted, — That  no  writ  of /./a. 
or  elegit  should  issue  on  any  ju^^ment 
obtained  against  a  prisoner  who  should  hare 
so  become  entitled  to  the  benefit  of  the  act 
for  any  debt  or  sum  of  money  in  respect  to 
which  the  person  should  have  become  so 
entitled,  except  upon  the  judgment  entered 
up  under  the  act ;  and  that  if  any  suit  or 
action  should  be  brought,  or  set.  fa.  issued 
for  any  such  debt  or  sum  of  money,  or  upon 
any  new  contract  or  security  for  the  pay- 
ment thereof^  or  upon  any  judgment  ob- 
tained against  or  acknowledged  by  such 
person,  it  should  be  lawful  for  such  persoo, 
his  heirs,  executors,  or  administrators,  to 
plead  generally  that  such  person  was  didy 
discharged  according  to  Uie  act,  by  the 
order  of  adjudicaUon  made  in  that  behalf, 
and  that  such  order  remained  in  force,  with- 
out pleading  any  other  matter  specislly» 
whereto  the  plaintiffs  might  reply  generalljf 
or  reply  any  matter  which  might  shew  that 
the  defendant  was  not  entitled  to  the  benefit 
of  the  act,  or  was  not  duly  discharged  ond^ 
the  same. — Such  are  the  sections  relattag 
to  the  discharge  of  the  debtor. 

Some  ambiguity  arises  in  regard  to  the 
extent  of  the  benefit  which  the  statute  in- 
tended to  afford  to  the  insolvent  debtor* 
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It  is  limited  in  terms  to  a  discharge  from 
prison,  to  being  exempted  from  any  action 
in  respect  of  any  antecedent  debt  or  judg- 
ment, and  to  the  protection  of  the  goods  of 
the  debtor  from  the  process  of  execution  in 
respect  of  snch  former  debts.     Bat  it  is  to 
be  observed,  before  the  debtor  is  entitled 
to  his  discharge  he  is  required  to  gi?e  a 
jodgmait  to  the  assignee  of  the  Court,  so 
that  a  judgment  is  in  effect  obtained  for  the 
benefit  of  every  creditor  for  his  debt.     It 
would  appear  to  be  somewhat  severe  to  leave 
the  creditors  individually  in  possession  of 
remedies  against  the  future  effects  of  the 
insolvent,  and  to  leave  the  insolvent  ex- 
posed to  the  fallest  remedy  against  both 
his  peiBon  and  effects  under  the  judgment 
in  addition.      Further,  this  judgment  so 
given  is  under  the  controul  of  the  Court,  and 
can  only  be  made  available  for  the  general 
benefit  of  the  creditors  by  distribution,  and 
the  debtor  can  only  be  coerced  under  the 
judgment  to  the  extent  of  his  ability  to  pay, 
established  to  the  satisfaction  of  the  Court 
from  time  to  time.    It  will  be  observed  fur- 
ther, that  not  only  both  the  insolvent's  person 
and  his  foture  effects  are  protected  against 
actions  and  judgments  in  respect  of  the  sche- 
dule debts,  whether  such  judgments  are  ob- 
tained before  or  after  the  discharge,  but  also 
against  both  actions  and  judgments  fbdnded 
upon  new  contracts  relating  to  the  schedule 
debts,  and  the  insolvent  is  entitled  to  plead 
his  discharge  in  a  general  form  in  bar  of 
any  such  action.     It  appears,   therefore, 
that  although  the  debt  is  not  in   terms 
extingnished  on  the  insolvent's  discharge 
therefrom,  yet  laborious  care  seems  to  have 
been  taken  to  exclude  and  bar  all  means 
by  which  the  debtor  who  has  given  up  the 
whole  of  his   property  could,  in  respect 
of  his  former   debts,  be   coerced  in   any 
way  by  ^e  creditors  individually,  or  his 
^tnre  effects  in  any  way  made  liable  to 
the  payment  of  the  scheduled  debts.     The 
reasons  are  obvious  for  not  extinguishing 
the  debt,  such  as  to  preserve  liens,  remedies 
agttnst  sureties,   and  also  to  enable  the 
creditors  to  set  off  these  debts  against  cross 
demands  on  the  part  of  the  Insolvent  debtor ; 
bat  it  is  not  obvious  why  so  much  care 
^ould  be  taken  to  exclude  the  remedies 
expr^sly  mentbned  int  the  act,   and  all 
apparent  means  of  creditors  obtaining  pre- 
ferences, and   that  others  should  be  left 


open  to  the  creditor,  by  which  the  apparent 
general  intention  of  the  statute  might  be 
defeated,  that  is,  the  protection  of  the  insol- 
vent's future  property,  and  to  the  exclusion 
of  individual  preference  out  of  the  insol- 
vent's future  effects.  It  must,  however, 
be  admitted,  as  before  stated,  that  the  debt 
is  not  extinguished,  nor  the  insolvent  in 
terms  discharged  from  it ;  and,  accordingly, 
it  has  been  held,  that  the  insolvent's  future 
effects  may  be  distrained  for  rent  which 
accrued  due  prior  to  the  discharge. 

But  although  the  insolvent  is  not  ex- 
pressly discharged  from  his  debts,  or  pro- 
tected f^ainst  every  possible  mode  by 
which  payment  or  satisfaction  may  properly 
be  obtained,  it  remains  to  be  considered 
whether  the  debt  refbrred  to  in  the  plea 
can  be  made  available  by  way  of  set-off. 
Upon  this  question  it  is  necessary  to  refer 
to  the  statute  by  which  the  right  of  set-off 
is  given,  and  the  decisions  upon  it.  The 
8l|itute  is  the  2  Geo.  2.  c.  22.  s.  13.  It  is 
enacted  in  that  section,  '*  That  where  there 
are  mutual  debts  between  the  plaintiff 
and  defendant,  or  if  either  party  sue  or  be 
sued  as  executor  or  administrator,  where 
there  are  mutual  debts  ))etween  the  testator 
or  intestate  and  either  party,  one  debt  may 
be  set  against  the  other,  and  such  matter 
may  be  given  in  evidence  upon  the  general 
issue,  or  pleaded  in  bar,  as  the  nature  of 
the  case  shall  require,  so  as  at  the  time  of 
bis  pleading  the  general  issue,  where  any 
such  debt  of  the  plaintiff,  his  testator  or 
intestate,  is  intended  to  be  insisted  upon  in 
evidence,  notice  shall  be  given  of  the  par- 
ticular sum  or  debt  so  intended  to  be  in- 
sisted upon,  and  upon  what  account  it 
became  due,  or  otherwise  such  matters 
shall  not  be  allowed  in  evidence  upon 
such  general  issue."  The  judicial  con- 
struction of  this  section  has  been,  that 
no  debts  can  be  used  by  way  of  set-off 
under  this  statute,  except  such  as  are 
recoverable  by  action,  and  it  has  been  ac- 
cordingly held  that  the  Statute  of  Limita- 
tions may  be  replied  to  a  plea  of  set-off.  It 
is  clear  thut  the  debt  pleaded  by  way  of 
set-off  in  this  case  could  not  have  been 
recovered  by  action,  inasmuch  as  by  the 
^Ist  section  the  order  or  adjudication  of 
discharge  might  have  been  pleaded  in  bar 
to  any  such  action,  and  for  some  purposes 
the  plea  of  set-off  has  been  considered  in 
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the  nature  of,  or  as  analogous  to,  a  declara- 
tion. In  Chappie  v.  Dursion  (1),  it  was 
held,  that  to  a  plea  of  set-off  the  Statute  of 
'  Limitations  must  be  specially  replied,  and 
it  was  stated  in  the  judgment  that  a  plea 
of  set-off  has  ever  been  considered  in  the 
nature  of  a  cross  declaration ;  and  in  Ford 
V.  Domford(2)  Mr.  Justice  Patteson  adopts 
the  case  of  Chappie  v.  Durston,  Therefore, 
as  the  debt  sought  to  be  set  off  by  this  plea 
is  not,  under  the  existing  circumstances,  a 
debt  for  which  the  defendant  could  have 
maintained  an  action,  we  are  of  opinion  that 
it  cannot  be  availably  used  by  way  of  set-off, 
and  that  the  order  and  adjudication  of  dis- 
charge would  be  a  legal  answer  to  the  plea, 
if  properly  replied.  It  only  remains,  there- 
fore, to  be  considered  whether  the  replica- 
tion can  be  sustained  against  the  objections 
in  point  of  form  which  have  been  urged 
against  it ;  and  we  are  of  opinion  that  the 
replication  cannot  be  supported  in  the  gene- 
ral form  in  which  it  has  been  pleaded.  Jt 
is  admitted  that  unless  it  can  be  supported 
under  some  express  or  implied  auUiority 
to  be  derived  from  the  statute,  it  is  a  bad 
replication  at  common  law,  and  under  the 
general  rules  of  pleading. 

In  support  of  the  demurrer,  it  was  urged 
that  as  the  statute  gives  authority  to 
plead  the  order  generally  only,  in  a  given 
designated  instance,  the  au^ority  so  to 
plead  cannot  be  extended  and  applied  to 
other  cases  than  that  pointed  out  by  the 
statute  :  that  the  power  to  plead  generally 
is  given  to  a  defendant  in  answer  to  a 
declaration,  and  that  no  direct  authority 
has  been  produced  to  warrant  or  sanction 
the  position  that  a  general  form  of  plea 
given  in  one  instance,  may  be  adopted  in  all 
other  cases  which  are  supposed  to  be  within 
the  principle  or  reason  which  induced  the 
power  in  question  to  be  granted. 

On  the  part  of  the  plaintiff,  it  was  con- 
tended that  the  general  form  of  plea  being 
given  to  an  insolvent  to  protect  him  from 
being  charged  in  respect  of  the  debts 
from  which  he  has  been  dischaiged,  the 
reason  for  giving  the  general  plea  equally 
applies  to  a  replication  in  answer  to  a  plea 
by  which  it  is  sought  to  do  that  which  the 
legislature  intended  to  prevent  from  being 

(1)  1  Cr.fic  Jer.  1. 

(2)  15  Uw  J.  Rap.  (N.s.)  Q.B.  172. 


done  by  giving  the  general  plea;  and 
Ford  V.  Domford  was  cited,  in  whiefa 
Mr.  Justice  Patteson  is  reported,  in  hii 
judgment,  to  have  said,  that  although  the 
discharge  under  the  act  of  pariiament  in 
question  must  be  specially  replied  when  it 
is  sought  to  be  used  by  way  of  answer  to  a 
plea  of  set-off,  yet  that  the  fdecision  of  the 
Court  did  "  not  go  the  leng^  of  estabhih- 
ing  that  it  is  necessary,  in  the  case  of  replying 
a  discharge  under  the  Insolvent  Act  to  a 
plea  of  set-off,  to  set  out  all  the  proceedings 
under  the  Insolvent  Act.  On  tiie  oontnry, 
if  the  decision  in  Chappie  v.  Dwnkm 
amounts  to  a  decision  that  a  plea  of  set*off 
is  a  cross  declaration,  then  it  may  be  that 
the  replication  to  such  a  plea  might  be  in 
the  form  which  the  act  gives  as  the  fonn 
of  a  plea  to  a  declaration."  We  have  con- 
sidered this  suggestion  with  all  the  deference 
which  the  Court  would  ever  be  disposed  to 
extend  to  the  intimation  of  an  opinion  by 
that  learned  Judge ;  but  as  it  is  a  mere  in- 
timation of  opinion,  and  not  a  dedsion  by 
him,  and  as  no  authority  accompanies  die 
intimation,  we  are  not  satisfied  that  sndi 
a  replication  as  that  suggested  can  be  sus- 
tained. It  may  be  correct  for  some  pur- 
poses to  consider  the  plea  of  set-off  as  a 
declaration,  but  we  do  not  feel  ourselves 
called  upon  or  warranted  in  saying  that  die 
analogy  exists  for  all  purposes.  The  mat- 
ter of  set-off  may  require  to  be  disclosed 
by  the  plea  so  as  to  shew  that  the  debt 
sought  to  be  set  off  is  such  as  would  fonn  a 
cause  of  action  in  a  declaration ;  but  it  does 
not  follow  that  the  rules  which  would 
govern  the  pleadings  subsequent  to  a  de- 
claration, regulate  those  whidi  might  follow 
a  plea  of  set-off.  It  would  be  difficult 
successfully  to  contend  that  a  plaintiff  miglit 
reply  as  many  different  matters  to  a  plea  of 
set-off  as  might  be  pleaded  to  a  declaration 
for  the  same  matters  as  those  contained  in 
the  plea.  It  is  dear  that  that  part  of  the 
statute  which  gives  a  general  form  of  pk* 
did  not  contemplate  a  replication,  and  that, 
however  inconsistent  with  the  genersl  view 
of  the  act  it  would  be  to  allow  a  sdiedole 
debt  to  be  set  off,  yet  the  statute  does  not 
provide  for  the  case,  and  we  are  not  aware 
of  any  admitted  prindple  or  decision  which 
will  sanction  the  Court  in  supplying  the 
omission. 

The  Bankrupt  Act  of  6  Geo.  4.  c  16. 
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gives  a  general  plea  to  the  bankrupt  in 
certam  cases;  and» bankrupts  have  often 
found  it  necessary  to  set  up  their  certificates 
by  way  of  answer  to  actions  brought  against 
them  not  falling  within  tiie  terms  of  the 
act;  but,  except  in  the  cases  in  which  the 
general  plea  is  expressly  given,  it  has  been 
the  practice  to  plead  the  bankruptcy  spe- 
cially by  setting  out  the  essential  parts  of 
it,  and  no  case  has  been  dted  in  which  it 
baa  been  even  attempted,  much  less  sanc- 
tioned, to  use  the  general  plea  in  other  cases 
than  Uiose  in  which  it  is  expressly  given. 
The  language  of  this  statute  is  clear  and 
express  as  applied  to  the  plea;  and  in 
the  absence^  therefore,  of  any  decision  which 


warrants  such  a  course  of  proceeding  we  are 
of  opinion  that  the  replication  is  bad,  and 
tiiat  the  demurrer  must  be  allowed. 

Other  objections  have  been  urged  to  the 
form  of  the  replication,  to  which  it  is  not 
necessary  to  advert,  as  the  judgment  must  be 
for  the  defendant  on  the  objection  already 
stated.  As  the  Court  considers  that  the  order 
of  adjudication  of  discharge  under  the  In- 
solvent  Debtors  Act  furnishes  a  substantial 
answer  to  the  plea  of  set-oflf,  and  that  the 
objection  urged  to  the  replication  is  one  of 
form,  we  tiiunk  the  plaintiff  ought  to  be 
allowed  to  amend,  if  he  thinks  fit,  upon 
payment  of  costs. 

JudgmetU  accordingly. 


*% 
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charges/'  were  held  to  give  notice  of  dis- 
honour. A  notice  that  a  bill  had  been 
returned  unpaid,  and  requesting  that  the 
defendant  would  pay  the  amount  forthwith, 
was  held  insufficient  in  BouUon  v.  Welch(7) ; 
but  Parke,  B.,  in  Hedger  v.  Steavenson, 
says,  that  he  thinks  that  case  was  not  rightly 
determined.  The  facts  in  that  case,  at  all 
events,  were  different  from  the  present, 
as  there  was  not  there  any  mention  of 
**  noting."  In  Messenger  v.  Southey  (8)  a 
notice  Uiat  mentioned  "  expenses"  was  held 
insufficient ;  but,  as  Alderson,  B.  observed, 
in  Bailey  v.  Porter  (9),  in  that  case  there 
was  no  intimation  given  that  the  defendant 
would  be  looked  to  for  payment. 

Montagu  Chambers^  in  support  of  the 
rule. — The  notice  was  bad,  in  the  first  place 
for  not  sufficiently  identifying  the  bill,  nor 
shewing  that  it  had  ever  been  accepted  or 
indorsed  by  the  defendant,  or  stating  in 
substance  that  the  defendant  was  liable  to  the 
holder.  In  Hartleys.  Caie(lO),  which  has 
never  been  overruled,  Abbott,  C.J.  took  the 
objection  to  the  sufficiency  of  the  notice, 
that  it  did  not  even  say  that  the  bill  had  been 
accepted.  In  modern  practice  the  strictness 
of  the  old  form  of  protest  has  been  departed 
from.  The  protest  set  out  all  the  particulars 
of  the  bill ;  but,  at  all  events,  it  is  the  duty 
of  the  holder  to  shew  in  the  notice  why  he 
calls  upon  the  party  to  pay.  The  second 
is  the  more  important  objection.  This  notice 
does  not  give  the  defendant  the  requisite 
information  as  to  the  dishonour  of  the  bill. 
It  is  quite  consistent  with  the  body  of  the 
notice,  that  the  bill  has  never  been  presented 
and  pa3rment  has  never  been  refused.  In 
Hedger  v.  Steavenson  the  words  "  returned 
unpaid,"  and  in  Grugeon  v.  Smith,  the 
words  "  returned  with  charges"  were  relied 
on.  Here  the  word  "  returned"  does  not 
occur.  In  Phillips  v.  Oould  (11),  a  letter 
stating  that  a  bill  of  exchange  "  lies  at  my 
office  unpaid,"  was  held  not  to  be  a  suffi- 
cient notice. 


(7)  8  Bing.  N.C.  688 ;  •.  c.  6  Law  J.  Rep.  (h.8.) 
C.P.  24a. 

(8)  1  Mto.  ft  Gr.  76 ;  t.  c.  9  Law  J.  Rep.  (n a) 
C.P.  278. 

(9)  14  Mee.  &  Wels.  44;  a.  c.  14  Law  J.  Rep. 
(m.8.)  Excb.  244. 

( 10)  4  B.  &  C.  339 ;  a.c  3  Law  J.  Rep.  K.B.  262. 

(11)  8  Car.  &  Pay.  365. 


[Cresswell,  J.—- All  the  Court  are  of 
opinion  that  the  word  "  noting"  must  be 
taken  as  part  of  the  notice.] 

It  does  not  follow  that  the  word  must 
mean  that  expenses  had  been  incarred  in 
consequence  of  the  dishonour  of  the  bill. 

CoLTMAN,  J.— This  case  cannot  be  dis- 
tinguished from  Hedger  v.  Steavenson  and 
Grugeon  v.  Smith.  The  words  "with 
charges"  and  ''noting"  must  both  imply  that 
before  the  notice  was  given  there  had  been 
a  presentment  and  a  refusal  to  pay. 

Maule,  J. — I  also  think  that  the  notice 
was  sufficient.  In  both  the  cases  of  Hedger 
V.  Steavenson  and  Grugeon  v.  Smi^  it  was 
alleged  that  charges  had  been  incurred,  and 
that  could  not  have  taken  place  unless  there 
had  been  a  presentment.  The  proceeding 
is  one  well  known  among  mercantile  men. 
Here  the  word  "  noting"  occurs,  and  the 
meaning  of  it  must  have  been  perfectly 
understood. 

Cresswbll,  J. — 1  think  the  case  is  quite 
free  from  doubt.  A  person  dealing  with 
bills  of  exchange  must  be  supposed  to  know 
the  meaning  of  the  word  "  noting"  as  well 
as  of  the  word  "presentment." 

Williams,  J.  concurred. 

Rule  discharged. 


1848.     \ 
Jan.  26.  J 


HAYWARD  V,  BENNETT. 


Pleadings-Ambiguity — Bondunderl  ^^ 
Vict,  c,  110.  s.  8. — Amendment. 

In  an  action  against  a  surety  upon  a  bond 
under  the  1  ^  2  Viet.  c.  110.  s.  8.  for  the 
payment  of  a  debt  by  H,  or  his  rendering 
himself  in  any  action  to  be  brought^  the  dt' 
fendant  pleaded  that  the  plainiiff  had  bronghi 
an  action  against  H.  in  the  Court  of  Queen  i 
Bench,  and  had  issued  a  ca.  sa.  on  a  judg- 
ment recovered  therein,  on  which  H.  «es 
taken  and  detained  in  custody,  according  to 
the  practice  of  the  said  court,  and  that  from 
the  recovery  of  the  judgment  tnUU  the  arrest, 
H.  W€LS  ready  and  unUing  to  smrrendrr 
himself  according  to  the  practice  of  the 
court  and  the  condition  of  the  bond,  and 
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that  bff  reaum  of  his  having  been  so  taken 
and  detained,  "  he  was,  by  the  practice  of 
the  taid  court,  exonerated  and  discharged 
from  rendering  himself  according  to  the  said 
condition"  On  special  demurrer,  the  de- 
fendant was  allowed  to  amend ;  and 

Semble — that  the  plea  should  either  have 
shewn  the  practice  of  the  court,  and  that  H, 
did  surrender,  if  the  facts  alleged  amounted 
to  a  surrender  by  such  practice,  or  that  it 
Ucame  impossible  for  H,  to  surrender,  on 
account  of  the  act  of  the  plaintiff,  and  the 
practice  of  the  Court, 

Debt  upon  a  bond  given  by  the  defendant 
and  others,  under  the  1  &  2  Vict.  c.  110. 
s.  8,  for  the  sum  of  1,363/.  IQs.  3d. 

The  defendantcraved  oyer  of  the  bond  and 
condition.    Henry  Hales  was  principal,  and 
the  defendant  and  T.  Cope  were  sureties. 
The  condition  of  the  bond  was,  "  that  if 
the  said  H.  Hales  do  and  shall  pay  unto  the 
said  James  Hay  ward,  his  executors,  admi- 
nistrators, and  assigns,  such  sum  or  sums 
of  money  as  shall  be  recovered  against  him, 
the  said  H.  Hales,  and  John  Heffer,  or 
against  the  said  H.  Hales,  in  any  action 
which  hath  been  brought  or  shall  hereafter 
be  brought  for  the  recovery  of  the  said 
alleged  debt,  together  with   such  costs  as 
shall  be  given  in  the  same,  or  shall  render 
himself  to  the  custody  of  the  gaoler  of  the 
court  in  which  such  action  shall  have  been 
brought  or  may  be  brought  for  the  recovery 
of  the  said  alleged  debt,  according  to  the 
practice  of  such  court,  or  within  such  time 
and  in  such  manner  as  the  said  Court  or 
any  Jadge  thereof  shall  direct,  after  judg- 
ment  shall  have  been  recovered  in  such 
action,  then  the  said  obligation  to  be  void; 
but  otherwise  the  same  to  stand  and  remain 
in  full  force  and  effect." 

Plea — That  after  the  making  of  the  said 
writing  obligatory,  and  before  the  com- 
mencement of  this  suit,  &c.,  the  plaintiff 
brought  and  commenced  an  action  against 
J.  Heffer  and  H.  Hales  in  the  Court  of 
Queen's  Bench,  for  the  recovery  of  the  said 
lileged  debt,  &c.,  and  the  plaintiff,  after- 
wards, to  wit,  on  the  30th  of  June  1842, 
recovered  in  the  said  action  924/.  Is.,  for 
debt  and  costs ;  that  afterwards,  and  before 
the  commencement  of  this  suit,  and  "  ac- 
cording to  the  practice  of  the  said  court," 


to  wit,  on  the  29th  of  October  1842,  the 
plaintiff  caused  to  be  issued  out  a  ca.  sa» 
against  Hales,  directed  to  the  sheriffs  of 
London,  and  returnable  on  the  15  th  of 
November,  &c. ;  that  afterwards,  and  ac- 
cording to  the  practice  of  the  said  court,  to 
wit,  on  the  29th  of  October  1842,  the  said 
writ  was  delivered  by  the  plaintiff  to  the 
said  sheriffs,  &c. ;  and  that  the  said  Hales, 
before  the  time  for  rendering  himself  "  ac- 
cording to  the  practice  of  the  said  court 
and  the  said  condition,"  to  wit,  on  the  14th 
of  November  1842,  was  "according  to  the 
practice  of  the  said  court,"  taken  and  arrested 
by  the  said  sheriffs,  under  the  said  writ,  and 
was  then  kept  and  detained  in  execution, 
in  custody,  under  and  by  virtue  of  the  said 
writ,  at  the  suit  of  the  said  plaintiff,  upon 
the  said  judgment  so  recovered  as  afore- 
said, and  according  to  the  practice  of  the 
said  court,  which  practice  then  and  before, 
and  at  the  time  of  the  making  of  the  said 
writing  obligatory,  existed  until  and  after 
the  return  day  of  the  said  writ  of  ca,  sa,^ 
for  a  long  space  of  time  thereafter,  to  wit, 
hitherto ;  of  all  which  premises  the  plaintiff 
afterwards,  &c.  had  notice,  and  that  from 
the  time  of  the  recovery  of  the  said  judgment 
until .  the  said  Hales  was  so  taken  and 
arrested  under  the  said  writ  of  ca,  sa.  as 
aforesaid,  the  said  Hales  was  always  ready 
and  willing  to  render  himself  to  the  custody 
of  the  gaoler  of  the  said  court,  according  to 
the  practice  of  the  said  court  and  the  said 
condition  of  the  said  writing  obligatory; 
and  that  by  reason  of  the  said  Hales  having 
been  so  taken  and  arrested,  and  kept  and 
detained  in  execution  as  aforesaid,  and  of 
the  premises  aforesaid,  the  said  Hales  was, 
"  by  the  practice  of  the  said  court,  exone- 
rated and  discharged  from  rendering  himself 
to  the  gaoler  of  the  said  court,  according  to 
the  said  condition ;"  and  that  the  defendant 
and  the  said  T.  Cope,  by  reason,  &c.,  were 
as  such  sureties  as  aforesaid,  '*  by  the  said 
practice  of  ^e  said  court,  exonerated  and 
discharged  from  rendering  the  said  Hales  to 
the  gaoler  of  the  said  court,  according  to  the 
said  condition,"  &c.     Verification. 

Special  demurrer,  on  the  ground  that  the 
plea  was  ambiguous,  and  did  not  shew  a 
performance  of  the  condition  or  an  excuse 
for  the  non-performance. 

This  plea  was  pleaded  pursuant  to  leave 
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granted  by  the  Court  (1),  after  jadgment 
for  the  plaintiff  on  demurrer  to  a  former 
plea.  The  former  plea  stated  that  Hales 
was  always  ready  to  render  himself,  but  was 
prevented  by  the  plaintiff  from  so  doing,  in 
the  manner  in  the  plea  stated  (2). 

BtUl  {Pamell  was  with  him),  in  support 
of  the  demurrer. — The  plea  as  now  amended 
is  as  bad  as  the  original  one,  and  upon 
similar  grounds.  In  the  first  place,  the 
practice  of  the  Court  of  Queen's  Bench 
cannot  alter  the  condition  oif  the  bond; 
and,  secondly,  if  the  facts  amount  to  a 
performance  of  the  condition,  performance 
should  have  been  alleged.  The  plea  is 
ambiguous  and  double.  The  practice  of 
the  court,  if  relied  upon,  should  have  been 
stated.  This  Court  cannot  take  judicial 
notice  of  the  practice  of  another  court,  as 
was  decided  in  the  previous  judgment  in  the 
present  case.  The  plaintiff  cannot  traverse 
the  statements  in  the  plea  as  now  pleaded. 

Talfourd,  Serj,  (Ogle  was  with  him),  in 
support  of  the  plea. — This  purports  to  be 
a  plea  in  excuse,  shewing  ^at  Hales  was 
exonerated  from  performing  the  condition 
of  the  bond.  The  former  plea  was  ambi- 
guous, not  shewing  distinctly  whether  the 
defendant  relied  on  a  surrender  by  Hales, 
or  on  the  ground  that  Hales  was  prevented 
from  surrendering. 

[Maule,  J. — The  allegation  here  is,  that 
by  the  practice  of  the  Court  of  Queen's 
Bench,  the  defendant  was  by  the  arrest 
exonerated  from  rendering  Hales.  You 
wish  to  bring  the  plea  under  the  doctrine  in 
Co,  Liu,  p.  206  a,  that  when  the  perform- 
ance of  the  condition  .of  a  bond  is  rendered 
impossible  by  the  act  of  the  obligee,  then 
the  obligor  is  exonerated  from  performing 
the  condition.  But  does  this  plea  shew 
that  the  performance  was  impossible  ?  It 
does  not  allege  that  it  was  impossible  for 
Hales  to  render  himself;  but  that,  by  the 
practioe  of  the  court,  he  was  not  bound  to 
do  so.]  • 

The  taking  of  the  principal  in  execution 
discharged  &e  sureties— Com.  Dig,  *  Sci, 
Fa:  R,  3. 

[Maule,  J.— The  doubt  in  the  case  is. 


(1)  16  U«r  J.  Rep.  (n.s.)  C.P.  95. 

(2)  S  Com.  B.  404;  s.  c.  15  Law  J.  Rep.  (n.s.) 
C.P.315. 


whether  you  should  not  have  said  that 
Hales  did  surrender  by  the  practice  of  the 
court,  or  that  the  plaintiff,  by  suing  out  the 
writ,  made  it  impossible  for  Hales  to  sur- 
render. There  is  no  objection  to  that, 
except  that  which  was  taken  by  Mr.  Butt, 
that  the  practice  should  have  been  stated, 
and  this  case  brought  within  it.  This  doubt 
exists  in  my  mind  as  to  the  practice  of  the 
Queen's  Bench,  whether  a  party  taken  on  a 
'ca,  sa.  could  say  "  I  surrender."  If  you 
can  ascertain  the  fact,  and  plead  the  matter 
either  as  a  surrender,  or  as  shewing  an  im- 
possibility to  surrender,  that  may  be  suffi- 
cient. There  being  a  difficulty  as  to  this, 
perhaps  the  only  plan  may  be  to  state  that 
by  the  practice  of  the  court,  and  the  act  of 
the  plaintiff,  it  became  impossible  to  sur- 
render.] 

The  Court  can  see  from  the  plea  that  it 
was  impossible  for  Hales  to  surrender,  as 
he  was  in  the  custody  of  the  sheriff. 

[Williams,  J.— Suppose  you  had  stated 
the  facts  in  the  plea,  and  proceeded  to  say, 
**per  quod  it  became  impossible  for  Hales 
to  surrender."] 

If  that  were  an  inference  of  law,  it  would 
not  be  traversable.  But  the  Court,  on  the 
argument  on  the  former  demurrer,  held  that 
allegation  to  be  one  which  might  be  tra- 
versed. 

[Maule,  J.^-A  traversable  averment  does 
not  become  less  traversable  by  the  introduce 
tion  of  a  **per  quod^*^  but  a  **per  qwd" 
may  introduce  matter  of  law.  In  Pryee 
V.  Belcher  {^)t  words  following  the  word 
"  whereby"  were  held  to  be  sufficiont  aver- 
ment of  matter  of  fact.  But  a  statement 
that  "  thereby  it  became  the  doty"  would 
be  an  allegation  .of  law.  I  think  the  defen- 
dant ought  to  have  leave  to  amend  on  the 
same  terms  as  formerly.  For  the  sake  of 
making  the  matter  more  clear  1  threw  out  a 
suggestion  as  to  the  proper  form  of  plea, 
but  that  of  course  was  a  mere  suggestion.] 

Per  Curiam, — The  defendant  is  to  have 
leave  to  amend,  on  payment  of  costs ;  other- 
wise, there  wiU  be  judgment  for  the  plain- 
tiff. 

Amendment  aceordimgljf, 

(8)  8  Com.  B.58;  B.e.  15  Law  J.  Kep.  (h.s.' 
C.P.  805. 
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FBAHCIS  0.  DODSWORTH. 


Insdveni  Debtor— 1  ^  2  Fid.  c.  110.^ 
Sei'off — Pleading  —  Replication  of  Dis- 
charge, generally. 

Debt.  Plea,  set-off.  Replication,  that 
after  the  eet-^ff  had  become  due,  the  plaintiff, 
ly  oil  order  of  the  Court  for  Relief  of 
luoleeni  Debtors,  was  du^^  discharged, 
according  to  a  certain  act  of  parliament 
made  and  passed  in  the  first  and  second  years 
ofker  Majesty,  intituled,  ^c.,from  the  said 
ut-off,  wiUunU  this,  that  the  said  order  and 
Useharge  mHU  remain  in  full  force : — Held, 
that  the  order  and  adjudication  and  dis» 
charge  would  be  a  legal  answer  to  the  plea  of 
iet'off,  if  properly  pleaded.  But  that  the 
9lstseeiion ofthel^2  Vict.  c.  110,  which 
allows  the  ^charge  to  be  "  pleaded  gene- 
rally,'' only  applies  to  a  plea  and  not  to 
a  replieaiion,  and  that  the  replication  was 
therefore  bad  in  form,  for  not  sufficiently 
shewing  that  the  plaintiff  was  entitled  to  his 
iiteharge  under  the  statute. 

Debt  for  the  price  and  value  of  work 
done  and  materials  provided,  for  interest, 
and  apon  an  account  stated.  Second  plea, 
set-off  of  90^.  I2s.6d.  for  work  and  labour 
as  a  surgeon  and  apothecary,  and  for  me- 
dieines  and  other  necessary  things  found, 
provided,  and  administered  by  the  defen- 
dant for  the  plaintiff,  and  for  goods  sold 
and  delivered,  and  upon  an  account  stated. 
Replication,  that  after  Uie  sum  of  SOI. 
12«.  6d.t  parcel  of  the  sum  of  money 
aUted  in  the  second  plea  of  the  defendant 
to  be  due  and  owing  from  the  plaintiff  to 
ti^e  defendant,  had  become  due  and  owing 
from  the  plaintiff  to  the  defendant,  to  wit, 
on  the  aist  of  March,  a.d.  1843,  by  a  cer- 
tain order  then  made,  &c.  by  the  Court  for 
the  Relief  of  Insolvent  Debtors,  held  at  the 
court-house  in  Portugal  Street,  Lincoln's 
Inn  Fields,  in  the  county  of  Middlesex, 
the  frfaintiff,  then  being  an  insolvent  debtor 
in  actual  euslody,  and  a  prisoner  in  the 
debtors  prison  for  London  and  Middlesex, 
io  the  city  of  London,  was  duly  discharged 
leooiding  to  a  certain  act  of  parliament 
made  and  passed  in  a  certain  session  of 
parliament,  holden  in  the  first  and  second 
yean  of  the  reign  of  our  Lady  the  now 
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Queen,  "for  abolishing  arrest  on  mesne 
process  in  civil  actions,  except  in  certain 
cases,  for  extending  the  remedies  of  creditors 
against  the  property  of  debtors,  and  for 
amending  the  laws  for  the  relief  of  insolvent 
debtors  in  England,"  of  and  from  the  said 
sum  of  SOL  1 2s,  6d.,  parcel,  &c.,  without  this, 
that  the  said  order  and  discharge  still  remain 
in  full  force.    Verification. 

Special  demurrer,  assigning  several  causes 
of  demurrei^  and  amongst  others,  that  the 
replication  did  not  shew  how  or  in  what 
manner  the  plaintiff  was  discharged  from 
the  said  sum  of  30/.  \2s.  6d.,  or  that  the 
plaintiff  was  in  any  manner  entitled  to  relief 
under  or  by  virtue  of  the  said  act  of  parlia- 
ment, or  that  the  plaintiff  had  in  any  manner 
complied  with  the  provisions  of  the  said 
act,  or  that  the  plaintiff  had  given  the  proper 
notices  required  by  the  said  act,  or  that  the 
plaintiff  had  inserted  the  said  sum  of  301. 
I2s.  6d.,  or  any  sufficient  description  there- 
of or  of  her  debts  due  and  owing  to  the 
defendant  in  his  schedule,  as  such  insolvent 
debtor. 

The  case  was  argued  in  Hilary  term, 
1847,  (Jan.  27  and  28,)  by 

C.  Jones,  Serj.,  for  the  defendant ;  and 

Manning,  Serj.,  for  the  plaintiff(l). 

Cur.  adv.  vuk. 

The  following  judgment  was  now  (Feb. 
16)  delivered  by — 

WiLDB,  C.J. — [His  Lordship  stated  the 
pleadings,  and  continued :]  —  Upon  the 
argument  the  several  grounds  of  demurrer 
were  discussed,  and  the  defendant  also 
insisted,  by  way  of  general  demurrer, 
that  the  replication  was  bad  in  substance, 
inasmuch  as  the  discharge  of  the  plaintiff, 
under  the  Insolvent  Debtors  Act,  had 
not  the  effect  of  extinguishing  the  debts 
then  owing  by  him  so  as  to  prevent  their 
being  available  by  way  of  set-off,  but  that 
the  benefit  to  which  the  plaintiff  was  entitled 
under  the  act  of  parliament,  and  the  order 
of  adjudication  and  discharge  set  out  in  the 
replication,  was  his  discharge  from  prison, 
the  protection  of  his  person  firom  future 
arrest,  and  the  protection  of  his  after-ac- 
quired property  from  liability  to  seizure 
under  writs  of  execution  founded  upon 
judgments  upon  debts .  owing  before  the 

(I)  The  arguments  lafficientlj  appear  in  the 
judgment. 
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order  of  discharge;  and  it  was  contended, 
that  notwithstanding  such  order  of  dis* 
-charge,  the  creditors  may  avail  themselves 
of  any  legal  mode  or  remedy  to  obtain 
satisfaction  of  their  debts,  not  expressly 
taken  away  or  prohibited  by  the  statute, 
and  especially  that  such  debts  may  be 
pleaded  by  way  of  set-off  in  any  action 
brought  to  recover  any  demand  which  sub- 
sequent to  the  dischaige  may  have  accrued 
due  to  the  insolvent  from  the  oireditor. 

As  the  Court  is  of  opinion  that  the  repli- 
cation is  bad,  upon  the  ground  urged  in  the 
demurrer,  that  it  does  not  set  out  &e  several 
matters  necessary  to  shew  that  the  plaintiff 
was  entitled  to  his  discharge  under  the  sta- 
tute, and  that  he  had  duly  complied  with 
the  requisitions  of  the  statute,  it  will  only 
be  necessary  to  advert  to  that  cause  of 
demurrer,  and  to  the  objection  taken  to  the 
replication  in  point  of  substance,  that  is, 
that  the  effect  of  a  discbarge  under  the 
statute  is  not  to  extinguish  the  debts  owing 
by  the  insolvent,  or  to  discharge  the  in- 
solvent from  his  debt  in  any  sense  which 
precludes  the  defendant  from  pleading  a 
set-off  in  respect  of  the  debt  due  to  him 
from  the  plaintiff  before  his  discharge. 
The  effect  of  the  discharge  under  the  In- 
solvent Act,  the  1  &  2  Vict.  c.  1 10,  de- 
pends upon  the  construction  of  sections 
75,  87,  90,  91.  By  section  75.  it  is  en- 
acted,— ^Tbat  after  the  examination  of  the 
prisoner,  as  in  the  act  directed,  it  should  be 
lawful  for  the  Court,  upon  the  prisoner's 
swearing  to  the  truth  of  his  schedule,  and 
executing  the  warrant  of  attorney  therein 
mentioned,  to  adjudge  that  the  prisoner 
should  be  discharged,  and  entitled  to  the 
benefit  of  the  act,  as  to  the  several  debts 
and  sums  of  money  due  or  claimed  to  be 
due  to  the  persons  claiming  to  be  creditors, 
and  other  persons  mentioned  in  the  section, 
at  the  time  of  the  making  the  vesting  order 
before  referred  to  in  the  act.  This  section 
does  not  give  a  dischaige  from  the  debts, 
or  state  what  the  benefits  are  to  which  the 
debtor  is  to  be  entitled.  The  87th  section 
enacts, — That  before  any  adjudication  shall 
be  made  with  respect  to  the  prisoner,  he 
shall  be  required  to  execute  a  warrant  of 
attorney  to  the  assignee  for  the  amount  of 
the  debts  in  the  schedule,  and  that  if  at  any 
time  thereafter  it  should  appear  to  the  satis- 
faction of  the   Court  that   such  prisoner 


should  be  of  ability  to  pay  his  debts,  or  any 
part  thereof,  or  that  he  has  died  leaving 
assets,  that  the  Court  might  permit  ezeco- 
tion  upon  such  judgment  to  be  taken  out 
for  such  sum  of  money  as,  under  all  the 
circumstances  of  the  case,  the  Court  should 
order;  such  sum  to  be  distributed  rateably 
among  the  creditors,  as  directed  by  the  act, 
and  such  further  proceedings  might  be  had 
upon  such  judgment  as  to  the  Court  should 
seem  fit,  until  the  whole  of  the  debts  and 
costs  should  be  paid  and   satisfied*    By 
section  90,«— No  person  who  should  have 
been  adjudged  entitled  to  the  benefit  of  the 
act  should  be  imprisoned  upon  such  judg- 
ment, or  with  respect  to  any  debt  or  sum 
of  money  or  costs,  with  respect  to  whidi 
such  persons  should  have  become  so  entitled, 
or  for  or  by  reason  of  any  judgment,  order, 
or  decree  for  payment  of  the  same,  but  that 
upon  every  arrest  or  detainer  on  any  such 
judgment,  or  for  or  by  reason  of  any  such 
debt,  judgment,  order,  or  decree  for  payoDent 
of  the  same,  the  insolvent  was  to  be  dis- 
charged by  any  Judge  of  the  court  out  of 
which  the  process  might  issue.     By  sectkm 
91.  it  is  enacted, — That  no  writ  of/,  fa. 
or  elegit  should  issue  on   any  judigment 
obtained  against  a  prisoner  who  should  have 
BO  become  entitled  to  the  benefit  of  the  act 
for  any  debt  or  sum  of  money  in  respect  to 
which  the  person  should  have  become  so 
entitled,  except  upon  the  judgment  entered 
up  under  the  act ;  and  that  if  any  suit  or 
action  should  be  brought,  or  act*,  fa.  issued 
for  any  such  debt  or  sum  of  money,  or  upon 
any  new  contract  or  security  for  the  pay- 
ment thereof^  or  upon  any  judgment  ob- 
tained against  or  acknowledged  by  sudi 
person,  it  should  be  lawful  for  such  posoo. 
his  heirs,  executors,  or  adminiatrators,  to 
plead  generally  that  such  person  was  duly 
discharged  according  to  the  act,  by  the 
order  of  adjudication  made  in  that  behalf, 
and  that  sudi  order  remained  in  force,  with- 
out pleading  any  other  matter   specially, 
whereto  the  plaintiffii  might  reply  gencnllyi 
or  reply  any  matter  which  might  shew  that 
the  defendant  was  not  entitled  to  the  benefit 
of  the  act,  or  was  not  duly  diaehaiged  under 
the  same. — Such  are  the  sections  rdating 
to  the  discharge  of  the  debtor. 

Some  ambiguity  arises  in  n^gavd  to  the 
extent  of  the  benefit  which  the  statute  in- 
tended to  afford  to  the  insolvent  debtor. 
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It  is  limited  in  terms  to  a  discharge  from 
prison,  to  being  exempted  from  any  action 
in  respect  of  any  antecedent  debt  or  judg- 
mat,  and  to  the  protection  of  the  goods  of 
the  debtor  from  the  process  of  execution  in 
respect  of  snch  former  debts.     Bnt  it  is  to 
be  observed,  before  the  debtor  is  entitled 
to  his  discharge  he  is  required  to  give  a 
judgment  to  the  assignee  of  the  Court,  so 
that  a  judgment  is  In  effect  obtained  for  the 
benefit  of  every  creditor  for  his  debt.     It 
would  appear  to  be  somewhat  severe  to  leave 
the  creditors  individually  in  possession  of 
remedies  against  the  future  effects  of  the 
insolvent,  and  to  leave  the  insolvent  ex* 
posed  to  the  foUest  remedy  against  both 
his  person  and  effects  under  the  judgment 
in  addition.      Further,  this  judgment  so 
^ven  is  under  the  controul  of  the  Court,  and 
can  only  be  made  available  for  the  general 
benefit  of  the  creditors  by  distribution,  and 
the  debtor  can  only  be  coerced  under  the 
judgment  to  the  extent  of  his  ability  to  pay, 
established  to  the  sadsfaction  of  the  Court 
from  time  to  time.    It  will  be  observed  fur- 
ther, that  not  only  both  the  insolvent's  person 
and  his  future  effects  are  protected  against 
actions  and  judgments  in  respect  of  the  sche- 
dule debts,  whether  such  judgments  are  ob- 
tained before  or  after  the  discharge,  but  also 
against  both  actions  and  judgments  founded 
upon  new  contracts  relating  to  the  schedule 
debts,  and  the  insolvent  is  entitled  to  plead 
his  discharge  in  a  general  form  in  bar  of 
any  such   action.      It  appears,   therefore, 
that  although  the  debt  is  not  in   terms 
extinguished  on  the  insolvent's  discharge 
therefrom,  yet  laborious  care  seems  to  have 
been  taken  to  exclude  and  bar  all  means 
hy  which  the  debtor  who  has  given  up  the 
vhole   of   his   property  could,  in  respect 
of  his   former   debts,  be  coerced  in  any 
way   by  the  creditors  individually,  or  his 
future  effects  in  any  way  made  liable  to 
the  payment  of  the  scheduled  debts.     The 
rt-asona  are  obvious  for  not  extinguishing 
the  debty  such  as  to  preserve  liens,  remedies 
tgainst  sureties,   and  also  to  enable  the 
'Tcditors  to  set  off  these  debts  against  cross 
demands  on  the  part  of  the  insolvent  debtor ; 
hut  it  is   not  obvious  why  so  much  care 
should  be   taken  to  exclude  the  remedies 
f-ipressly   mentioned  itii  the  act,   and  all 
Apparent  means  of  creditors  obtaining  pre- 
ttfrences,    and    that  others  should  be  left 


open  to  the  creditor,  by  which  the  apparent 
general  intention  of  the  statute  might  be 
defeated,  that  is,  the  protection  of  the  insol- 
vent's future  property,  and  to  the  exclusion 
of  individual  preference  out  of  the  insol- 
vent's future  effects.  It  must,  however, 
be  admitted,  as  before  stated,  that  the  debt 
is  not  extinguished,  nor  the  insolvent  in 
terms  discharged  from  it ;  and,  accordingly, 
it  has  been  held,  that  the  insolvent's  future 
effects  may  be  distrained  for  rent  which 
accrued  due  prior  to  the  discharge. 

But  although  the  insolvent  is  not  ex- 
pressly  discharged  from  his  debts,  or  pro- 
tected against  every  possible  mode  by 
which  payment  or  satisfaction  may  properly 
be  obtained,  it  remains  to  be  considered 
whether  the  debt  referred  to  in  the  plea 
can  be  made  available  by  way  of  set-off. 
Upon  this  question  it  is  necessary  to  refer 
to  the  statute  by  which  the  right  of  set-off 
is  given,  and  the  decisions  upon  it.  The 
stifitute  is  the  2  Geo.  2.  c.  22.  s.  13.  It  is 
enacted  in  that  section,  **  That  where  there 
are  mutual  debts  between  the  plaintiff 
and  defendant,  or  if  either  party  sue  or  be 
sued  as  executor  or  administrator,  where 
there  are  mutual  debts  )>etween  the  testator 
or  intestate  and  either  party,  one  debt  may 
be  set  against  the  other,  and  such  matter 
may  be  given  in  evidence  upon  the  general 
issue,  or  pleaded  in  bar,  as  the  nature  of 
the  case  shall  require,  so  as  at  the  time  of 
his  pleading  the  general  issue,  where  any 
such  debt  of  the  plaintiff,  his  testator  or 
intestate,  is  intended  to  be  insisted  upon  in 
evidence,  notice  shall  be  given  of  the  par- 
ticular sum  or  debt  so  intended  to  be  in- 
sisted upon,  and  upon  what  account  it 
became  due,  or  otherwise  such  matters 
shall  not  be  allowed  in  evidence  upon 
such  general  issue."  The  judicial  con- 
struction of  this  section  has  been,  that 
no  debts  can  be  used  by  way  of  set-off 
under  this  statute,  except  such  as  are 
recoverable  by  action,  and  it  has  been  ac- 
cordingly held  that  the  Statute  of  Limita- 
tions may  be  replied  to  a  plea  of  set-off.  It 
is  clear  thut  the  debt  pleaded  by  way  of 
set-off  in  this  case  could  not  have  been 
recovered  by  action,  inasmuch  as  by  the 
9l8t  section  the  order  or  adjudication  of 
discharge  might  have  been  pleaded  in  bar 
to  any  such  action,  and  for  some  purposes 
the  plea  of  set-off  has  been  oonbidered  in 
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the  nature  of,  or  as  analogous  to,  a  declara- 
tion. In  Chappie  v.  Dunion  (I),  it  was 
held,  that  to  a  plea  of  set-off  the  Statute  of 
Limitations  must  be  specially  replied,  and 
it  was  stated  in  the  judgment  that  a  plea 
of  set-off  has  ever  been  considered  in  the 
nature  of  a  cross  declaration ;  and  in  Ford 
▼.  Damford{2)  Mr.  Justice  Patteson  adopts 
the  case  of  Chappie  v.  Dwrston.  Therefore, 
as  the  debt  sought  to  be  set  off  by  this  plea 
is  not,  under  the  existing  circumstances,  a 
debt  for  which  the  defendant  could  have 
maintained  an  action,  we  are  of  opinion  that 
it  cannot  be  availably  used  by  way  of  set-off, 
and  that  the  order  and  adjudication  of  dis- 
charge would  be  a  legal  answer  to  the  plea, 
if  properly  replied.  It  only  remains,  there- 
fore, to  be  considered  whether  the  replica- 
tion can  be  sustained  against  the  objections 
in  point  of  form  which  have  been  urged 
against  it ;  and  we  are  of  opinion  that  the 
replication  cannot  be  supported  in  the  gene- 
ral form  in  which  it  has  been  pleaded.  Jt 
is  admitted  that  unless  it  can  be  supported 
under  some  express  or  implied  auUiority 
to  be  derived  from  the  statute,  it  is  a  bad 
replication  at  common  law,  and  under  the 
general  rules  of  ple^fling. 

In  support  of  the  demurrer,  it  was  uiged 
that  as  the  statute  gives  authority  to 
plead  the  order  generally  only,  in  a  given 
designated  instance,  the  authority  so  to 
plead  cannot  be  extended  and  applied  to 
other  cases  than  that  pointed  out  by  the 
statute :  that  the  power  to  plead  generally 
is  given  to  a  defendant  in  answer  to  a 
dedaradon,  and  that  no  direct  authority 
has  been  produced  to  warrant  or  sanction 
the  position  that  a  general  form  of  plea 
given  in  one  instance,  may  be  adopted  in  all 
other  cases  which  are  supposed  to  be  within 
the  principle  or  reason  which  induced  the 
I>ower  in  question  to  be  granted. 

On  the  part  of  the  plaintiff,  it  was  con- 
tended that  the  general  form  of  plea  being 
given  to  an  insolvent  to  protect  him  from 
being  chaiged  in  respect  of  the  debts 
from  which  he  has  been  discharged,  the 
reason  for  giving  the  general  plea  equally 
applies  to  a  replication  in  answer  to  a  plea 
by  which  it  is  sought  to  do  that  which  the 
legislature  intended  to  prevent  from  being 

(1)  lCr.&  Jer.  1. 

(2)  15  Uw  J.  lUp.  (N.S.)  Q.B.  172. 


done  by  giving   the   general  plea;  sod 
Ford  V.  Darpford  was   cited,    in  wbidi 
Mr.  Justice  Patteson  is  repwted,  in  hit 
judgment,  to  have  said,  that  although  the 
discharge  under  the  act  of  pariiament  m 
question  must  be  specially  replied  when  it 
is  sought  to  be  used  by  way  of  answer  to  a 
plea  of  set-off,  yet  that  the  idednon  of  the 
Court  did  "not  go  the  length  of  establish- 
ing that  it  is  necessary,  in  the  case  of  replying 
a  discharge  under  the  Insolvent  Act  to  a 
plea  of  set-off,  to  set  out  all  die  prooeedingi 
under  the  Insolvent  Act.   On  the  contrary, 
if   the   decision   in  Chappie  v.   DwnUm 
amounts  to  a  decision  that  a  plea  of  set-off 
is  a  cross  declaration,  then  it  may  be  that 
the  replication  to  such  a  plea  might  be  in 
the  form  which  the  act  g^ves  aa  the  ton 
of  a  plea  to  a  declaration."    We  have  con- 
ddexed  this  suggestion  with  all  the  deference 
which  the  Court  would  ever  be  disposed  to 
extend  to  the  intimation  of  an  opinion  by 
that  learned  Judge ;  but  as  it  is  a  mere  in- 
timation of  opinion,  and  not  a  decision  by 
him,  and  as  no  authority  accompanies  tk 
intimation,  we  are  not  satisfied  that  sneh 
a  replication  as  that  suggested  can  be  sni- 
tained.     It  may  be  correct  for  some  par- 
poses  to  consider  the  plea  of  aetroff  as  a 
declaration,  but  we  do  not  feel  ourselves 
called  upon  or  warranted  in  saying  that  the 
analogy  exists  for  all  purposes.     The  mat- 
ter of  set-off  may  require  to  be  disclosed 
by  the  plea  so  as  to  shew  that  the  debt 
sought  to  be  set  off  is  such  as  would  form  a 
cause  of  action  in  a  declaration ;  but  it  does 
not  follow  that   the    rules   which  would 
govern  the  pleadings  subsequent  to  a  de- 
daradon, regulate  those  whidi  might  foUov 
a  plea  of  set-off.     It  would  be  difBcolt 
successfully  to  contend  that  a  plaintiff  might 
reply  as  many  di£Eerent  matters  to  a  plea  <rf 
set-off  as  might  be  pleaded  to  a  dedaratioa 
for  the  same  matters  as  those  contained  in 
the  plea.     It  is  dear  that  that  part  of  the 
statute  which  gives  a  general  form  of  plea 
did  not  contemplate  a  replication,  and  that, 
however  inconsistent  with  the  general  view 
of  the  act  it  would  be  to  allow  a  sehedde 
debt  to  be  set  off,  yet  the  statute  does  not 
provide  for  the  case,  and  we  are  not  awaie 
of  any  admitted  prindple  or  dedaion  which 
will  sanction  the  Court  in  supplying  the 
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gives  a  general  plea  to  the  bankrupt  in 
certiin  caaet;  and»  bankmpts  have  often 
found  it  neeessary  to  set  up  their  certificates 
by  way  of  answer  to  actions  brought  against 
them  not  falling  within  the  terms  of  the 
set;  but,  except  in  the  cases  in  which  the 
general  plea  ia  expressly  g^ven,  it  has  been 
the  pFsctiee  to  plead  the  bankruptcy  spe- 
dsliy  by  setting  out  the  essential  parts  of 
it,  and  no  case  haa  been  cited  in  which  it 
has  been  ev€Sk  attempted,  much  leas  sanc- 
tioned, to  uae  the  general  plea  in  other  cases 
than  those  in  which  it  ia  expressly  given. 
The  language  of  this  statute  is  dear  and 
express  aa  applied  to  the  plea;  and  in 
the  absence,  therefore,  of  any  decision  which 


warranta  such  a  course  of  proceeding  we  are 
of  opinion  that  the  replication  is  hod,  and 
tiiat  the  demurrer  must  be  allowed. 

Other  objections  have  been  urged  to  the 
form  of  the  replication,  to  which  it  is  not 
necessary  to  advert,  as  the  judgment  must  be 
for  the  defendant  on  the  objection  already 
stated.  As  the  Court  considers  that  the  order 
of  adjudication  of  discharge  under  the  In- 
solvent Debtors  Act  furnishes  a  substantial 
answer  to  the  plea  of  set-off,  and  that  the 
objection  urged  to  the  replication  is  one  of 
form,  we  tbonk  the  plaintiff  ought  to  be 
allowed  to  amend,  if  he  thinks  fit,  upon 
payment  of  costs. 

JudgmefU  accordingly. 


»% 
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CASES  ARGUED  AND  DETERMINED 


IN  THE 


Court  of  ii^ontmon  Vleao. 


EASTER  TERM,  11  VICTORIiE. 


1848.         (    TUBBY  V.  STANHOPE. 
April  17.     I    TUBBY  V.  FISHER. 

County  Court—Nul  Tiel  Record. 

A  declaration  on  a  replevin  bond  for  not 
prosecuting  a  suit  with  effect,  according  to 
the  conditioUf  stated  (after  setting  out  the 
bond),  that  the  plaintiff  made  his  plaint  at 
the  fVhitechapel  County  Court,  and  **  that 
it  was  adjudged  by  the  said  Court  that  the 
said  plaintiff  should  take  nothing  by  his  said 
plaint"  Plea,  nul  tiel  record.  Replication, 
there  is  such  a  record.  The  order  made  in 
the  minute  book  of  the  county  court  was 
**  struck  out  for  want  of  jurisdiction,  a  dis^ 
puted  title  having  been  sworn  to  :" — Held, 
that  the  above  entry  did  not  support  the 
allegation  in  the  declaration  of  a  judgment 
against  the  plaintiff  in  the  county  court,  and 
that  the  defendant  was  enHtled  to  judg^ 
ment. 

Debt  upon  a  replevin  bond  by  the  assig- 
nee of  the  sheriff. 

The  declaration  stated  that  the  plaintiff, 
on  &c.,  as  bailiff  of  J.  A,  distrained  the 
goods  of  one  Abraham  Hart  for  6/.  rent  due 
to  J.  A.  from  the  said  A.  Hart ;  that  the  said 
A.  Hart,  within  five  days  then  next,'  to  wit, 
on  &c.,  and  after  the  passing  of  the  9  &  10 
Vict  c.  95,  made  his  plaint  to  the  sheriff 
of  Middlesex  of  the  taking,  &c.,  and  prayed 
that  the  same  might  be  replevied,  and 
alleged  the  taking  of  a  replevin  bond  by  the 


said  sheriff  from  the  said  A.  Hart,  with  (the 
defendant)  Stanhope  and  (the  defendant) 
Fisher  as  responsible  sureties.  The  bond 
was  then  set  out  (which  contained  the 
usual  condition  to  prosecute  the  suit  with 
effect).  The  declaration  then  sUted  "  that 
the  said  A.  Hart  made  his  plaint  at  the 
Whitechapel  County  Court  against  the  now 
plaintiff,"  and  after  averring  that  the  said 
A.  Hart  did  not  prosecute  his  plaint  with 
effect  against  the  now  plaintiff,  alleged 
that  such  proceedings  were  thereupon  after- 
wards had  that  it  was  adjudged  by  the 
said  county  court  that  the  said  A.  Hart 
should  take  nothing  by  his  said  plaint,  but 
that  he  and  his  said  pledges  to  prosecute 
should  be  in  mercy,  &c.,  and  that  he,  the 
now  plaintiff,  should  go  thereof  without  day, 
&c.  whereby  the  bond  was  forfeited;  and 
concluded  by  shewing  the  plaintiff's  title  as 
assignee  of  die  sheriff. 

Plea— iVtt/  Hel  record. 

Replication,  that  there  is  such  a  record 
of  the  said  judgment  remaining  in  the  said 
court. 

There  had  been  two  distresses  on  the 
same  premises  occupied  by  A.  Hart  (the 
plaintiff  in  the  suits  in  the  county  court) 
mentioned  in  the  declaration :  one  on  the 
2Sth  of  September  1847,  for  6L  rent;  the 
other  on  the  80th  of  September  1847,  for 
8/.  rent  The  goods  in  each  case  were 
replevied ;  and  Fisher  and  Stanhope  be- 
came sureties  to  the  sheriff  in  each  case  on 
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the  replevin  bond«  The  pleadings  and  &ct8 
were  in  all  material  pardculan  the  same 
in  both  eases.  THe  actions  in  this  court 
were  commenced  on  the  17th  of  November 


1847  against  one  of  the  sureties  on  each 
bond.  The  records  returned  in  obedience 
to  the  certiorari  were,  as  to  all  material 
parts,  in  the  following  form  :— 


Whitecbapbl  Coontt  CotJRT  OF  Middlesex. 
£xtrect  of  Minute  of  Proceedings  at  a  Court  holden  on  Tuesday  the  26tb  of  October  1847. 


1 

No.      Pit 

Dft 

Particulars  of 
Claim. 

• 
Amount 
claimed. 

For  whom 

Judgment 

given. 

Amount  of 
Judgment 

Costs. 

Order. 

7479 
7480 

1 
1 
Abraluun 

Hart 

Abraham 
Hart 

Samuel 
Tubby. 

Samuel 
Tubby. 

Unlawful  de- 
tention of 
goods  belong- 
ingtojiUintifil 

Do. 

61  Os,  Od, 
SI.  Os,  Od. 

# 

Struck  out  for 
want  of  jurisdie- 
tioa,  a  disputed 
title  having  been 
sworn  to. 
Do. 

Extract  of  Minute  of  Proceedings  at  a  Court  holden  on  Friday  the  26th  of  November  1847. 


7179  Abraham 

Samuel 

Replevin  for 

6/.  Os.  Od. 

Pit 

^L  4«.  Od. 

6L  8<.  lOd. 

To  be  paid  on  the 

Hart 

Tubby. 

unlawful  de- 
tention of 

3rd  day  of  De- 
cember next 

1 

goods  belong- 
ing  to  plaintiff. 

7  4&0  Abraham 

Samuel 

Da 

Zl,0t.0d. 

Pit 

2L  2m.  Od. 

21.  6t.  Sd. 

Do. 

Hart 

Tubby. 

Sealed  with  the  Seal  of  die  Court, 

Lushj  for  the  plaintiff,  moved  for  jndg* 
meot  in  each  case. — The  certiorari  ordered 
the  Judge  of  the  court  below  to  certify  what 
took  place  in  the  matter  of  a  plaint  before 
him  on  the  26th  of  October  1847.  This  Court 
therefore  will  only  look  at  the  part  of  the 
record  which  refers  to  that  date.  A  double 
record  is  returned  bj  the  Judge  below,  but 
that  which  relates  to  proceedings  on  the  26th 
of  November  is  inapplicable  to  this  case; 
it  relates  to  matters  which  took  place  after 
the  actions  were  commenced. 

[WiLDB,  C.J. — We  must  look  to  that 
vhich  the  Judge  of  the  county  court  certifies 
:*»  us  in  obedience  to  the  certiorari,'] 

The  causes  were  at  an  end  when  they  were 
iumissed  on  the  26th  of  October :  the  Judge 
f  the  county  court  had  no  authority  to  hear 
3igaiQ  on  the  26th  of  November  plaints 
^hicb  be  bad  previously  disposed  of.  He 
::iight  have  granted  new  trials  if  he  pleased, 
bat  the  plaintiff  in  these  actions  objects  that 


(Signed)        J.  M.  Judge. 

after  judgments  were  recorded  in  his  favour 
on  the  26th  of  October,  the  Judge  assumed 
the  power  to  deprive  him  of  his  rights, 
and  a  month  afterwards  decided  the  causes 
against  him. 

[Crbsswell,  J. — The  first  point  you  have 
to  establish  is  to  shew  that  there  is  a  judg- 
ment on  record  in  the  plaintiff's  favour. 
''Struck  out  for  want  of  jurisdiction*'  is 
not  a  judgment.] 

Such  an  entry  is  equivalent  to  a  judgment 
of  nonsuit :  that  is  its  effect.  There  are  affi- 
davits to  shew  that  when  a  county  court 
has  no  jurisdiction  to  try  the  cause  (for  which 
defect  the  plaintiff  should  be  nonsuited)  the 
judgment  is  always  entered  in  the  form  here 
returned,  *' struck  out,"  &c. 

[Crssbwell,  J. — We  cannot  take  notice 
of  such  affidavits — we  cannot  travel  out  of 
the  record.] 

It  may  be  admitted  that  the  Judge  was 
wrong  when  he  struck  out  the  causes  on  the 
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26th  of  October,  at  there  are  special  provi- 
nons  m  the  County  Courts  Act,  8  &  9  Vict, 
c.  95.  s.  121,  relating  to  actions  of  replevin ; 
but  as  on  that  day  he  proceeded  under  the 
58th  section  of  the  act  and  decided  the 
causes,  such  decision  is  binding  under  the 
89th  section,  &c, 

/•  BrowHf  for  the  defendant,  was  not 
called  on. 

Per  Cttriain.— -We  cannot  construe  the 
words  **  struck  out  for  want  of  jurisdiction, 
a  disputed  title  having  been  sworn  to,"  to 
mean  the  Court  gives  judgment  for  the  de- 
fendant. Your  aigument  is,  that  the  Court 
gave  judgment  when  it  said  **  I  have  no 
authority  to  decide  the  case ;"  and  whether 
the  causes  were  struck  out  properly  or  im- 
properly does  not  affect  the  question  we  are 
to  decide.  The  only  judgment  in  each  case 
returned  in  obedience  to  the  certiorari  is  a 
judgment  in  fiftvour  of  the  plaintiff  in  the 
court  below,  for  whom  each  of  the  defen- 
dants in  the  cases  before  us  was  a  surety. 
There  must,  therefore,  be  in  each  ease 

Judgmenifar  the  dtfendani. 


1848 
May  8 


5.     1 
.5.  J 


BICKFORD  e.  PARSON  AND 
ANOTHER. 


Landlord  and  Tenant — 32  Hen.  8.  e.  34. 
'^Revereion'^  Demise  not  under  Seal^^ 
Contract  to  Repair^^Asaignmeni  of  Term. 


The  declaration  alleged  that,  in 
ation  that  B.  had  become  tenant  to  A,  npon 
terms  that  B.  should,  during  his  said  tenaneg, 
keep  the  premises  in  repair,  B,  promised 
A,  to  keep  the  premises  in  repair  during  his 
said  tenancy  upon  the  terms  aforesaid;  that 
the  said  tenancy  of  B,  continued  untU  the 
eommeneemeni  of  the  action,  but  that  B*  did 
not,  during  his  said  tenancy,  keep  the  pre- 
mises in  repair.  Plea,  that  after  B.  had 
become  tenant  to  A,  and  before  the  com'- 
mitting  of  the  breach.  A,  by  due  course  of 
law,  assigned  to  C.  all  his  iiUerest  in  the 
demised  premises  and  in  the  reuersion  expect' 
ani  on  the  determination  of  B,*s  said  ten^ 
aney ;  and  A,  thenceforth,  ceased  to  have 
anything  in  the  demised  premises,  and  B. 
thence  ceased  to  be  tenamt  thereof  to  A  :^' 
Heldf  thai  lAe  plea  was  no  answer  to  the 


deelaraiion,  the  eoniract  to  repair  being  a 
contract  to  repair  dming  the  tenancy ;  ani 
that  the  tenancy  was  not  pui  an  end  to  by  Ik 
assignment. 

Assumpsit     The  first  count  of  the  de- 
claration stated  that,  before  the  commence- 
ment of  this  suit,  to  wit,  on  the  25th  of 
June  1835,  in  consideration  that  the  defen- 
dants, at  their  request,  had  become  and 
then  were  tenants  to  the  plaintiff,  of  a  cer- 
tain dwelling-house  and  premises,  with  the 
appurtenances,  of  the  plaintiff  upon  ind 
subject  to  certain  terms,  (amongst  others)  to 
wit,  the  terms  that  the  defendants  should 
during  their  said  tenancy  keep  all  repsin 
thereon,  the  defendants  then  promised  the 
plaintiff  to  use  the  said  dwelling-honse  and 
premises  in  a  tenant-like  and  proper  manner 
during  their  said  tenancy  thereof,  and  slw 
during  tiieir  said  tenancy  of  the  same  to 
keep  all  repairs  thereon,  according  to  the 
terms  aforesaid ;  and  that  the  said  tenancy 
of  the  defendants  of  the  said  dweUing-hooK 
and  premises,  upon  the  tenns  aforenidi 
continued  for  a  long  space  of  time,  to  wit, 
from  the  day  and  year  aforesaid,  hitherto; 
yet  the  defendanto,  not  regarding  thdr  ssid 
promises,  did  not  nor  would,  during  their 
said  tenancy,  use  the  said  dweUing-houtt 
and  premises  in  a  tenant-like  or  proper 
manner,  or  keep  such  repairs  thereon  as 
aforesaid ;  but,  on  the  contrary  thereof,  the 
defendante,  during  all  the  time  of  their  said 
tenancy,  used  the  said  dweUing-hcuse  and 
premises  in  an  untenant-like  and  improper 
manner,   and    also  during   all  that  tine 
whoUy'  neglected  to    keep    such    repain 
thereon  as  aforesaid,  insomuch  tiiat,   bj 
reason  of  such  defimlt,  &c.  of  the  defendants, 
the  said  dwelling-house,  &e«,  while  the 
f  defendanto  so  continued  tenanto  thereof  as 
aforesaid,  upon  the  ternas  in  that  behalf 
aforesaid,  were  and  continued  out  of  repair. 

There  was  a  further  breach  assigned,  that 
the  defendants,  during  their  said  tenancy. 
wrengfuUy  pulled  down  and  carried  away 
certain  fixtures,  parcel  of  the  said  dwelling 
house. 

Sixth  plea— That  after  the  defendants 
had  become  tenanU  to  the  plaintiff',  as  in 
the  said  count  alleged,  and  before  the  oon* 
mitting  of  the  breaches  in  that  eowit  rae»> 
tioned,  or  the  accrual  of  the  said  causes  of 
action  in  respect  thereof,  to  wit,  on  the 
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1st  of  December  1843,  the  plaintiff,  by  dae 
coarse  of  law,  conveyed,  assigned,  granted, 
and  assured  all  his  estate,  right,  title,  and 
interest  of  and  in  the  said  demised  premises, 
and  of  and  in  the  reversion  expectant  upon 
the  determination  of  the  defendants'  said 
tenancy,  to  a  certain  other  person,  to  wit, 
Wliliam  Bickford ;  and  the  plaintiff  thence- 
forward, and  before  the  accrual  of  the  causes 
of  action  in  the  said  first  count  mentioned, 
ceased  to  have  anything  in  the  said  demised 
premises  and  tenements,  and  the  defendants 
thence  ceased  to  be,  and  never  since  have 
been,  tenants  thereof  to  the  plaintiff.  Veri- 
fication. 

Special  demurrer,  assigning  for  cause, 
(hUer  alia)  that  the  promise  of  the  defen- 
dants declined  on  was,  according  to  its  legal 
effect,  a  promise  to  keep  in  repair  during  Uie 
continuance  of  the  tenancy  under  the  plaintiff 
and  his  assigns,  and  not  under  the  plaintiff 
alone,  and  that  the  assignment  and  cessation 
of  the  tenancy  under  the  plaintiff  as  alleged 
in  the  plea  was  no  answer  to  the  causes  of 
action  to  which  the  plea  was  pleaded ;  and 
farther,  that  the  plea  was  an  argumentative 
and  informal  traverse  either  of  the  breaches, 
or  else  of  the  continuance  or  subsistence  of 
the  said  tenancy  at  the  time  of  the  com- 
mitting of  the  said  breaches,  and  that  the 
said  traverse  should  have  been  in  the  ordi- 
nary form  of  a  traverse,  and  have  concluded 
to  the  country. 

The  judgment  of  the  Court  renders  it 
unnecessary  to  state  the  other  special  causes 
of  demurrer. 

Maynard^  in  support  of  the  demurrer 

:  31ay  3). — The  declaration  avers  a  promise 

to  repair  during  the  tenancy.    The  tenancy 

remains  the  same,  though  not  under  the 

plain tiif.     The  words  'Hhe  said  tenancy" 

are  merely  used  to  identify  the  tenancy, 

which  began  under  the  pkantiff,  but  may 

continue  under  a  different  landlord.  '*  Te- 

aancy"    means  the  same  as    "  term"   or 

''  demise."  The  words  "  under  the  plaintiff" 

ire  not  material.     Sianden  v.  Christmas  (I) 

ihews  that  the  statute  32  Hen.  8.  c.  34. 

applies   only  to  a  demise  by  deed.     The 

Assignee  of  the  reversion  of  a  term  under  a 

parol  demiae  cannot  sue.    Unless,  therefore, 

'he  former  landlord  can  sue,  no  one  can, 

lad  the  defendants  hold  the  lands  discharged 

(1)  16  Law  J.  Rep.  (N.&)  a.B.  265. 
New  Seaies,  }^V1I.— C.P. 


of  all  the  conditions  on  which  it  was  demised 
to  them. 

[Wilde,  C.J. — The  defendants  would  not 
know  whether  the  plaintiff  means  to  com- 
plain of  a  breach  while  they  remained 
tenants  to  the  plaintiff,  or  after  his  interest 
ceased.] 

[Williams,  J. — The  declaration  might 
have  averred  that  the  defendants  promised 
to  repair,  while  they  continued  tenants  to  the 
plaintiff  or  to  his  assignee.] 

The  declaration  alleges  that  the  tenancy 
continued  to  the  time  of  action  brought, 
and  that  the  breaches  were  during  the  con- 
tinuance of  the  defendants'  tenancy.  If  it 
be  meant  by  the  plea  to  allege  that  the 
tenancy  was  at  an  end  before  the  breach 
was  committed,  it  is  an  argumentative 
traverse,  either  of  the  breaches  alleged,  or 
of  the  continuance  of  the  tenancy. 

Greenwood^  contrii. — (May  5.) — The  de- 
claration alleges  that  the  defendants  became 
tenants  to  the  plaintiff,  and  promised  to  re- 
pair the  premises  during  their  said  tenancy. 
"  Tenancy"  is  a  relative  term ;  it  must  be  a 
tenancy  to  some  one.  The  declaration  having 
averred  that  the  tenancy  was  to  the  plaintiff, 
the  promise  aUeged  to  repair  "  during  the  said 
tenancy,"  must  be  taken  to  mean  '*  during 
the  time  the  defendants  continued  in  the 
said  relation  of  tenants  to  the  plaintiff."  It 
is  said  that  ''tenancy"  is  equivalent  to 
'*  term,"  but  this  is  not  so.  The  declara- 
tion contains  no  averment  that  there  was 
any  term.  It  is  consistent  with  the  declara- 
tion that  this  was  a  tenancy  at  will,  which 
would  be  determined  by  the  assignment. 

[Cresswell,  J. — If  so,  would  not  this  plea 
be  an  argumentative  traverse  of  the  aver- 
ment that  the  breaches  were  committed 
during  the  continuance  of  the  tenancy  ?] 

The  plea  is  in  confession  and  avoidance. 
It  confesses  that,  apparently,  the  tenancy 
continues,  though  it  shews  how  in  reality 
it  had  ceased.  It  gives  sufficient  colour, 
Standen  v.  Christmas  only  shews  that  the 
assignee  of  the  reversion  cannot  sue  on  the 
contract  to  repair  made  with  the  assignor, 
unless  the  tenancy  was  created  by  deed; 
but  it  does  not,  therefore,  follow  that  the 
assignor  can  sue. 

[Maule/ J.— Before  the  statute  32  Hen.  8, 
if  a  lessor  stipulated  for  repairs  to  be  done 
by  the  tenant  of  a  term,  and  then  assigned 
his  reversion,  could  he  not  still  have  roain- 
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tained  the  action  for  breach  of  the  stipula- 
tion?] 

Maynard,  in  reply.— No  new  tenancy 
"Was  created  by  the  assignment:  the  old 
tenancy,  therefore,  remains.  It  is  admitted 
that  no  right  to  sue  passed  to  the  assignee, 
this  not  being  a  demise  by  deed  ;  and  no 
authority  can  be  found  for  saying  that  the 
right  to  sue  for  a  breach  of  the  original  con- 
tract to  repair  can  be  extinguished  by  an 
assignment  which  did  not  transfer  that 
right  to  another  person.  The  only  reason 
why  the  right  of  the  lessor  to  sue  is  extin- 
guished, where  by  the  statute  the  right  to 
sue  is  transferred  to  the  grantee  of  the  re- 
version, is  because  in  that  case  the  tenant 
would  otherwise  be  liable  to  two  actions — 
Com,  Dig,  *  Landlord  and  Tenant,'  (Coote's 
edition),  p.  322. 

Wilde,  C.J. — It  seems  to  me  that  this 
plea  is  bad  in  substance ;  and  it  is,  there- 
fore, unnecessary  to  advert  to  the  special 
causes  of  demurrer  upon  points  of  form. 
The  question  turns  upon  the  meaning  of 
the  allegation  in  the  declaration  as  to  the 
tenancy  of  the  defendants :  whether  it 
imports  a  tenancy  between  the  plaintiff  and 
the  defendants,  or  whether  it  means  a 
tenancy  of  the  premises,  which,  although 
originally  created  between  the  plaintiff  and 
the  defendants,  was  not  to  be  limited  to  a 
tenancy  under  the  plaintiff.  It  seems  to 
me  that  the  declaration  does  not  limit  the 
promise  of  the  defendants  to  their  tenancy 
under  the  plaintiff  only*;  nor  does  the  plea 
treat  the  declaration  as  importing  a  tenancy 
so  limited.  The  declaration  avers  the  pro- 
mise of  the  defendants  to  use  the  premises 
in  a  tenant-like  manner,  and  to  keep  them 
repaired  **  during  their  said  tenancy  thereof," 
not  following  up  those  words  by  the  words 
*' under  the  plaintiff."  The  declaration 
then  contains  a  distinct  averment  of  the 
continuance  of  the  said  tenancy  down  to 
the  commencement  of  the  action.  Then  the 
question  is,  whether  on  the  face  of  the  de- 
claration the  plaintiff  complains  of  a  breach 
of  contract  to  keep  the  premises  in  repair 
during  the  continuance  of  the  tenancy  ge- 
nerally, or  whether  the  agreement  imported 
that  the  contract  was  to  continue  only  while 
the  plaintiff  himself  remained  landlord. 
Looking  at  the  nature  of  the  property  and 
of  the  contract  between  the  parties,  I  do  not 


perceive  that  the  declaration  could  have 
used  any  other  terms  more  properly  de- 
scribing the  contract.  The  tenancy,  at  its 
commencement,  was  under  the  plaintiff,  no 
doubt ;  but  there  is  nothing  importing  that 
the  defendants  were  to  continue  tenants  to 
him  only.  The  idea  of  a  tenancy  at  will  is 
not  at  all  natural,  nor  is  it  to  be  inferred 
without  something  leading  to  such  a  conclu- 
sion. The  plea  confesses  the  tenancy  as 
alleged,  whatever  that  may  be,  and  treats  it 
as  a  tenancy  in  respect  of  which  there 
existed  a  reversion  which  was  capable  of 
being  passed.  By  the  assignment,  there- 
fore, the  tenancy  passed,  and  continued  to 
exist  under  the  assignee.  If,  therefore,  the 
tenancy  continued,  though  not  under  the 
plaintiff,  the  only  question  is,  whether,  as 
this  is  a  demise  on  which  the  statute  32 
Hen.  8.  c.  34.  does  not  operate,  the  right 
to  sue  for  the  breach  of  contract  did  not 
remain  in  the  plaintiff.  I  see  no  reason,  if 
the  right  to  sue  did  not  pass  with  the 
reversion,  why  the  plaintiff  should  not  sue. 
The  privity  of  estate  was  destroyed  by  the 
assignment,  but  not  the  privity  of  contract: 
that  was  created  by  the  original  contract, 
and  remains  for  ever  between  the  lessor  and 
lessee — Webb  v.  Russell  (2).  If  so,  I  see 
no  reason  why  the  plaintiff  may  not  main- 
tain this  action,  taking  all  that  the  plea 
says  to  be  true.  It  is,  therefore,  no  answer 
to  the  declaration,  and  our  judgment  must 
be  for  the  plaintiff. 

CoLTMAN,  J. — It  seems  to  me  that,  in 
whichever  way  the  plea  is  looked  at,  it  is 
insufBoient.  If  the  meaning  of  the  declara- 
tion be,  that  the  defendants  should  become 
tenants  to  the  plaintiff,  and  should  repair 
during  the  continuance  of  such  tenancy 
only,  and  it  be  meant  to  assert  by. the  plea 
that  this  is  consistent  with  a  tenancy  at 
will,  and  that  such  tenancy  was  put  an  end 
to  by  the  assignment,  that  would  amount 
to  a  denial  of  the  tenancy  alleged,  and 
would  be  bad  as  an  argumentative  denial  of 
the  want  of  repair  during  the  continuance 
of  the  tenancy,  without  giving  colour.  If, 
on  the  other  hand,  the  declaration  shews  a 
contract  to  repair  during  the  term  for  which 
the  tenancy  was  created,  and  not  under  the 
plaintiff  only,  then  the  plea  gives  s^cient 
colour,  for  it  admits  that  the  tenancy  suh- 

(2)  3  Term  Rep.  393. 
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sisted,  though  under  a  new  landlord,  that 
the  premises  are  out  of  repair,  and  that 
prmd  facie  the  defendants  are  liable,  and 
then  sets  up  as  an  answer,  a  discharge  of 
the  party  personally  by  reason  of  the  as- 
ngnment  of  the  plaintiff's  reversion.  Then 
the  question  is,  whether  the  right  of  action 
in  respect  of  the  breach  of  the  contract  to 
repair  is  thereby  put  an  end  to.  Unless 
the  demise  be  by  deed,  the  case  is  not  within 
the  statute  of  32  Hen.  8.  Then,  did  the 
right  to  sue  pass  with  the  reversion  at  com- 
mon law  ?  Because,  if  it  did,  the  defen- 
dants could  not  be  liable  to  two  parties. 
Tliere  is  no  authority  for  saying  that  such 
right  to  sue  passes  at  common  law  with 
the  reversion ;  it,  therefore,  remains  in  the 
plaintiff,  the  original  lessor,  and,  conse- 
quently, the  plea  is  bad  in  substance,  as 
famishing  no  answer  to  the  declaration. 

Madle,  J. — I  also  think  this  plea  bad  in 
substance.     It  does  not  seem  intended  to 
set  up  that  the  defendants'  tenancy  was  at 
an  end,  but  only  that  they  had  become 
tenants  to  somebody  else,  instead  of  to  the 
plaintiff.     It  is,  therefore,  no  answer  to  the 
declaration,  if  the  declaration  means  that 
the  defendants  contracted  to  repair  so  long 
as  they  continued  tenants  to  anybody  under 
the  demise  originally  made  to  them  by  the 
plaintiff.     If  the  promise  to  repair  be  con- 
fined to  the  time  during  which  the  defen- 
dants should  remain  tenants  to  the  plaintiff, 
then  the  plea  would  be  an  answer  to  the 
declaration.     I  think  the  first  construction 
the  right  one,  and  that  the  promise  is  not 
so  limited  as  the  defendants  contend.     The 
duties  that  belong  to  a  tenant  ordinarily 
continue  so  long  as  he  is  tenant  at  all,  and 
are  not  restricted  to  the  time  during  which 
he  remains  tenant  to  a  particular  person. 
No  doubt  it  is  possible  there  may  be  such 
an  agreement,  viz.,  that  upon  a  demise  for 
yearv,  the  tenant  may  contract  to  repair  for 
one  year  only ;  but  where  the  terms  of  a 
contract  are  in  any  degree  equivocal,  it  is 
reasonable  for  the  Court  so  to  construe  them 
as  to  make  the  ordinary  duties  of  a  tenant 
co-equal  and  commensurate  with  the  con- 
tinoanoe  of  the  tenancy ;  and  so  construed, 
the  plea  is  no  answer  to  the  declaration. 
With  respect  to  the  plaintiff  being  entitled 
to  recover,  if  the   contract  be  as  I  have 
f  X  pressed  it,  there  is  no  doubt.    The  statute 
V2  Hen.  8.  does  not  transfer  the  right  to 


sue  to  the  assignee  in  the  case  of  a  demise 
without  deed.  If  it  be  not  transferred,  can 
it  be  said  to  be  extinguished?  Here  are 
two  persons  who  have  agreed,  upon  good 
consideration,  to  do  certain  things,  for 
breach  of  which  agreement  either  party  may 
bring  his  action,  unless  there  be  anything 
to  take  away  that  right.  Being  within  the 
general  principle,  is  there  anything  to  take 
it  out  of  it  ?  I  see  nothing  so  to  do.  The 
plea,  therefore,  is  bad  in  substance.  I  should 
have  some  doubt  about  the  point  of  form, 
if  the  plea  had  been  good  in  substance.  It 
seems  to  me  to  be,  not  so  much  a  round- 
about way  of  saying  that  the  tenancy  was 
put  an  end  to,  but  rather  a  special  way  of 
stating  how  it  was  put  an  end  to ;  and  it 
certainly  is  desirable  to  encourage  such  a 
mode  of  pleading  as  may  tend,  by  narrowing 
the  issue,  to  save  expense,  and  to  direct 
attention  to  the  particular  point  to  be  tried. 
Cresswell,  J. — I  concur.  The  decla- 
ration states  that  the  tenancy  created  still 
continues.  The  defendants  have  not  denied 
that  it  continues.  We  must  take  it,  there- 
fore, that  it  does  continue.  But  the  defen- 
dants say  the  plaintiff  cannot  sue  after 
-  assignment.  But  the  right  to  sue  would  not 
'  pass  with  the  assignment ;  and  then  it  re- 
mains where  it  was  before  the  assignment. 

Judgment  for  the  plaintiff. 


1848.     \ 
il  18.  J 


April 


TOLSON  V,  THE  BISHOP  OF  CAR- 
LISLE AND  OTHERS. 


Practice. — Irregularity — Pleading — Re*- 
plication;  setting  aside. 

A  replication  commenced  ''  And  theplain>~ 
tiff  as  to  the  fortg -sixth  plea** — it  then  tra^ 
versed  an  allegation  in  that  plea,  and  went 
on — "  and  this  the  plaintiff  prays  may  he 
inquired  of  by  the  country ;  and  as  a  further 
answer  in  this  behalf  to  the  said  forty -sixth 
plea,** — it  then  alleged  new  matter  by  way  of 
answer,  and  went  on — "  and  this  the  said 
plaintiff  is  ready  to  verify  ;  and  further  as 
to  theforty -sixth  plea,** — alleging  newmatter, 
and  concluded — **and  this  the  plaintiff  is 
ready  to  verify.** — Held,  that  such  a  repli- 
cation is  so  irregular  inform  that  the  Court 
will  set  it  aside  with  costs,  upon  a  summartj 
application. 


196 


COURT  OF  COMMON  PLEAS : 


This  was  an  action  of  quare  rmpedit^  in 
which  there  were  roany  defendants,  who 
severed  in  pleading. 

Two  of  the  defendants  pleaded  various 
pleas.  Their  forty «sixth  plea  was  pleaded 
under  the  SOth  section  of  the  3  &  4  WiW.  4. 
c.  27,  setting  up  an  adverse  possession  during 
the  incumhendes  of  three  clerks  in  succes* 
sion  for  more  than  sixty  years ;  and  their 
forty-seventh  plea  was  pleaded  under  the 
d3rd  section  of  the  same  act,  setting  up  an 
adverse  possession  for  100  years. 

The  plaintiff  replied,  "And  as  to  the 
forty-sixth  plea  of  the  said  M.  B.  D.  and 
J.  B.  D,  the  plaintiflf  says  (denying  the 
presentation  of  one  of  the  clerks  named  in 
that  plea)  in  manner  and  form,  &c.,  and 
this  he  prays  may  he  inquired  of  hy  the 
country,  and  as  a  further  answer  in  this 
hehalf  to  the  forty-sixth  plea  (alleging  that 
the  plaintiif's  rights  were  saved  hy  the 
Stat.  7  Anne),  and  this  the  said  plaintiff 
is  ready  to  verify,  and  further  as  to  the 
forty- sixth  plea  (alleging  that  caveats  were 
lodged  before  the  induction  of  each  of  the 
three  clerks  mentioned  in  that  plea,  and  so 
the  possession  not  adverse),  and  this  the 
said  plaintiff  is  ready  to  verify."  The  repli- 
cation to  the  forty-seventh  plea  was  sub- 
stantially the  same  as  that  to  the  forty- sixth 
plea. 

F.  Robinson,  in  the  last  term,  had  obtained 
a  rule  calling  upon  the  plaintiff  to  shew 
cause  why  the  whole  of  the  replications  to 
the  forty-sixth  and  forty-seventh  pleas  should 
not  be  set  aside  with  costs,  or  why  the  whole 
of  those  replications,  except  the  traverse 
first  taken  by  each  of  those  replications, 
should  not  be  set  aside  with  costs. 

Manning,  Serj,  shewed  cause. — The  de- 
fendants should  have  demurred,  as  the 
replications  are  bad  for  duplicity.  It  is  a 
most  inconvenient  and  improper  course  to 
pursue  to  move  to  set  aside  the  replications, 
and  it  is  also  unfieiir  towards  the  plaintiff, 
who  if  the  usual  practice  were  followed  of 
demurring  to  the  replication  would  have 
the  right  to  object  to  the  pleas.  Griffiths 
V.  Eyles(l)  shews  that  this  form  of  repli- 
cation is  a  subject  f6r  demurrer,  but  not  for 
the  exercise  of  the  summary  jurisdiction  of 
the  Court. 

F.  Robinson,  in  support  of  the  rule. — 

(1)  ]  Bos.  &  Pul.  413. 


The  replications  are,  in  truth,  three  in  num- 
ber, to  each  of  the  forty-sixth  and  forty* 
seventh  pleas.  The  first  is  a  traverse  con* 
eluding  to  the  country ;  the  two  others  have 
each  a  formal  heading  and  conclusion,  and 
each  contains  an  answer  to  the  plea.  Tbe 
rule  of  Hil.  term,  2  WUl.  4.  pi.  34,  which 
allows  the  opposite  party  to  sign  judgment 
for  irregularities,  applies  only  to  pleas,  and 
to  no  future  proceedings.  The  only  coune 
open  to  the  defendants  is  to  come  and  shew 
the  Court  that  the  form  of  these  replica* 
tions  is  so  contrary  to  all'the  rules  of  plead- 
ing and  practice,  Uiat  they  must  be  set  aside 
with  costs. 

Wilde,  C.J. — It  appears  that  these  repli- 
cations are  pleaded  in  a  form  so  contrary  to 
the  practice  of  the  Court,  and  the  defects  are 
so  patent  and  glaring  that  we  should  intro- 
duce great  mischief  if  we  were  to  hesitate 
to  set  them  aside.  It  would  be  a  naeless 
waste  of  time  and  money  to  drive  the  de- 
fendants to  demur.  We  think  this  appli* 
cation  •  very  proper  one,  and  the  rule  most 
be  absolute  to  set  aside  the  whole  of  the 
replications  to  the  forty-sixth  and  forty- 
seventh  pleas,  except  the  traverse  first  taken 
to  those  pleas,  with  costs. 

Rkle  absolute  accordingly,  vith 
costs. 


18.  J 


HOARE  r.  LEE. 


1848. 
April  18. 

Practice — Pleading —  Trespass — Siaintf 
^'Disallowance  of  Counts, 

A  declaration  in  trespass  anUained  two 
counts,  the  first  in  the  usual  farm  for  break- 
ing and  entering  the  plaintiff's  rooms,  the 
second,  under  stai,  2  fViU,  ^  M,  sess.  1. 
c.  5.  s,  5,  for  distraining  goods  for  rexi 
pretended  to  be  due,  and  selUmg  them,  and 
claiming  their  double  value,  ^c.  There 
was  otdg  one  act  of  trespass  committed : — 
Held,  that  the  plaintiff  was  not  entitled  to 
more  than  the  second  count  of  the  declaratiem^ 
under  which  he  could  recover  damages^ 
though  proof  of  a  simple  act  of  tre^ass  onlg 
were  given. 

Trespass.  The  first  count  of  tbe  dedara* 
tion  was  in  the  usual  form,  for  breaking  and 
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entering  certain  rooms  of  the  plaiiitiff»  and 
taking  and  converting  his  goods.  The  second 
connt  was  framed,  under  the  stat.  2  Will. 
&  M.  sess.  1 .  c.  5.  8. 5,  to  recover  double  the 
Talue  of  the  goods  distrained  and  sold,  and 
was  as  follows : — That  the  defendant  hereto- 
fore, to  wit,  on  the  day  and  year  first  afore- 
said, by  and  under  colour  of  the  statute  in 
soch  case  made  and  provided,  with  force  and 
arms,  &c.,  then  seized,  took  and  distrained 
divers  other  goods  and  chattels  of  the  plain- 
tiif,  (to  wit),  goods  and  chattels  of  like 
quantity,  quality,  description  and  value  to 
the  said  goods  and  chattels  in  the  said  first 
count  mentioned,  as  for  and  in  the  name  of 
a  distress  for  certain  rent  then  claimed,  and 
pretended  by  the  defendant  to  be  due  and 
in  anear  from  the  plaintiff  for  and  in  respect 
of  certain  rooms  and  premises  theretofore 
demised  by  one  J.  B.  to  the  plaintiff,  and 
then  carried  away  and  detained  the  same 
as  and  for  such  distress  for  a  long  space  of 
time,  (to  wit),  for  the  space  of  two  calendar 
months  then  next  following,  and  afterwards 
(to  wit),  on  the  Ist  day  of  May,  in  the  year 
aforesaid,  by  and  under  the  like  colour  and 
pretence  sold  and  disposed  of  the  said  last- 
mentioned  goods  and  chattels,  and  converted 
and  disposed  thereof,  and  of  the  monies 
therefrom  arising  to  his,  the  defendant's, 
own  use ;  whereas  in  truth  and  in  fact  no 
rent  was  due  or  in  arrear  from  the  plaintiff, 
for  the  said  last-mentioned  premises  during 
the  time  in  this  count  aforesaid,  contrary  to 
the  form  of  the  statute  in  such  case  made 
and  provided;   and  other  wrongs  to  the 
plaintiff  the  defendant  then  did  against  the 
peace  of  our  Lady  the  Queen,  &c. 

On  a  summons  at  chambers,  calling  upon 
the  plaintiff  to  shew  cause  why  one  of  these 
two  counts  should  not  be  struck  out,  at 
the  plaintiff's  cost,  the  following  order  was 
made  by  Cresswell,  J. : — "  Upon  hearing 
the  attomies  or  agents  on  both  sides,  I  do 
order  that  the  plaintiff  within  three  days 
elect  which  count  in  the  declaration  he  wiU 
strike  oat ;  otherwise,  the  second  count  be 
struck  out,  and  in  either  event,  at  the  cost 
ot  the  plaintiff  to  be  taxed.— 14th  of  Feb- 
ruary 1848." 

fV.  //.  Cooke  now  moved  for  a  rule  nisi 
to  dischaxge  this  order. — The  question  for 
the  consideration  of  the  Court  is,  whether 
the  two  counts  in  this  declaration  are  a  vio* 
aion  of  Reg.  Gen.  Hil.  T.  4  Will.  4.  r.  1. 


I, 


s.  5,  whereby  "several  counts  in  trespass  for 
acts  committed  at  the  same  time  and  place 
are  not  to  be  allowed."  The  cause  of  action 
in  the  second  count  is  a  different  subject- 
matter  of  complaint  to  the  ordinary  trespass 
set  forth  in  the  first  count.  The  plaintiff 
will  be  entitled  to  recover,  on  the  first  count, 
upon  proof  of  any  act  of  trespass  however 
small.  To  recover  under  the  statute  of 
2  Will.  &  M.  sess.  1.  c.  5.  s.  5,  the  plaintiff 
must  establish  a  distress  and  sale  made 
under  colour  of  that  act  for  rent  pretended 
to  be  due,  when  in  truth  no  rent  is  in 
arrear  or  due  to  the  person  distraining,  and 
the  owner  of  such  goods  is  then  entitled  by 
action  of  trespass  or  upon  the  case  to  recover 
double  the  value  of  the  goods  so  distrained 
and  sold;  the  plaintiff  has,  therefore,  a  right 
of  action  under  the  second  count  which  he 
cannot  maintain  under  the  first.  In  Thorns 
ton  V.  Whitehead  {1\  a  count  for  use  and 
occupation  was  allowed  with  one  for  double 
rent  under  11  Creo.  2.  c.  19.  s.  18;  and 
that  case  overrules  Lawrence  v.  Stephens 
(2).  The  present  case  is  not  distinguish- 
able from  Cahoony.  Burford{3\  where  an 
indebitatus  count  for  money  had  and  received 
was  allowed,  with  a  special  count  to  recover 
damages  for  the  breach  of  a  warranty  of  a 
horse.  Alderson,  B.  in  giving  judgment  there 
says,  "  It  is  plain  that  it  is  not  for  the  same 
cause  of  action.  ....  The  first  count  is  for 
the  recovery  of  damages  for  the  breach  of  a 
warranty  of  a  horse  ;  but  the  second  is  to 
recover  money  paid  to  the  defendant,  on  the 
ground  that  it  was  advanced  on  a  consider- 
ation which  has  failed."  In  Sheppard  v. 
Hales  (4),  the  declaration  on  certain  bills  of 
exchange  contained  three  sets  of  counts,  on 
the  lex  mercatoriaf  on  the  law  of  France, 
and  on  a  special  contract ;  and  the  plaintiff's 
particulars  shewed  there  was  but  one  cause  of 
action.  The  Court  of  Exchequer  overruled 
the  suggestion  that  the  true  test  was,  whether 
anything  could  be  recovered  under  the 
latter  set  of  counts  which  would  not  be 
equally  recoverable  under  one  or  other  of 
the  former,  and  the  Court  there  decided 
that  the  true  test  is,  whether  the  counts 

(1)  1  Mee.  &  WeU.  14;  s.  o.  5  Law  J.  Rep. 
(n.s.)  Exch.  113. 

(2)  3  Dowl.  P.C.  377. 

(3)  13  Mee.  &  Wels.  136;  s.c.  18  Law  J.  Rep. 
(n.8.)  Exch.  265. 

(4)  13  Law  J.  Rap.  (n.s.)  Exch.  333. 
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are  inserted,  in  apparent  violation  of  the 
rule,  as  being  substantially  for  the  same 
cause  of  action.  Bulmer  v.  Bauafield  {b) 
recognizes  this  decision. 

[Wilde,  C.J. — Will  not  the  second  count 
alone  answer  your  purpose  ?] 

The  right  of  action  relied  on  in  the  second 
count  being  given  by  the  statute,  the  plain- 
tiff cannot  recover  anything  unless  he  proves 
all  the  aggravating  circumstances  on  which 
the  right  to  recover  double  value  depends 
— Masters  v.  Farris  (6),  Ireland  v.  John- 
son  (7). 

[Wilde,  C.J.— Why  not  ?  The  simple 
trespass  is  not  excluded  from  the  second 
count,  nor  is  the  right  of  the  plaintiff  to 
recover  for  a  common  trespass  destroyed 
because  he  fails  to  prove  all  the  aggra- 
vating circumstances  which  would  entitle 
him  to  recover  the  double  value.] 

[Cresswell,  J. — Do  you  admit  that  the 
act  of  trespass  relied  on  in  each  count  is 
the  same  ?] 

The  act  of  trespass  is  certainly  the  same ; 
but  the  second  count  enables  the  plaintiff 
to  recover  for  the  continuing  grievance— 
the  sale  of  the  goods,  without  proof  of 
which  tortious  act  the  right  to  double 
value  does  not  attach. 

Per  Curiam. — It  is  admitted  that  this 
motion  cannot  be  granted  if  the  declara- 
tion is  in  apparent  violation  of  Reg.  Cren. 
Hil.  term,  4  Will.  4.  r.  1.  s.  5,  and  we 
must  therefore  see  whether  the  counts  are 
founded  on  one  and  the  same  principal 
matter  of  complaint,  but  varied  in  state- 
ment, description,  or  circumstances  only. 
Here,  it  is  conceded,  that  there  has  been 
only  one  act  of  trespass;  but  it  is  con- 
tended, that  as  the  second  count  enables 
the  plaintiff  to  recover  for  a  more  aggravated 
injury  than  is  set  forth  in  the  other,  he 
is  entitled  to  both  counts.  We  think  he 
is  not,  because  it  will  be  competent  for  him 
to  recover  under  the  latter  count  for  a  com- 
mon trespass,  in  the  event  of  his  not  being 
able  to  satisfy  the  jury  as  to  the  aggravated 
circumstances  set  forth  under  the  conditions 
of  the  statute. 

Rule  refused, 

(6)  16  Law  J.  Rep.  (n.8.)  Q.B.  287. 

(6)  1  Com.  B.TUp.  715. 

(7)  1  Bing.  N.C.  162 ;  s.  c.  3  Uw  J.  Ren.  (n.b.) 
C.P.  803. 


16.  J 


HARDINGHAM  T.  ALLEN. 


1B48 

April  26 

Tender — Appropriation  of  Sum  tendered 
— Money  had  and  received^Detinue, 

In  an  action  of  debt,  with  a  count  for  the 
detention  of  a  horse,  the  defendant  pleaded 
to  the  count  in  detinue  a  lien  of  lOs,  for 
trying  the  horse  in  harness.  The  plaintiff 
replied  a  tender.  At  the  time  the  horse  was 
demanded  of  the  defendant  he  claimed  the  sum 
of  1 1,  Is,  for  keep,  ^c,  including  the  sum 
of  1 0s.  for  the  trial,  whereupon  the  defen- 
dant said  the  charge  was  exorbitant,  and 
tendered  the  sum  of  19s.  Qd, : — Held,  that 
the  plea  of  tender  was  not  proved. 

Proof  of  money  received  upon  a  condition 
does  not  support  a  count  for  money  had  and 
received. 

Debt.  The  first  count  was  for  money  had 
and  received ;  and  the  second  was  a  count 
in  detinue  for  a  horse. 

Pleas — First,  to  the  first  count,  never  in- 
debted.^ Issue.     Second,  to  the  last  count, 
that  the  defendant  doth  not  detain  the  said 
horse  in   manner  and  form,  &c.      Issue. 
Third,  to  the  last  count,  that  the  plaintiff  was 
not  lawfully  possessed  of  the  said  horse  in 
manner  and  form,  &c.  Issue.  Fourth,  to  the 
last  count,  that  the  defendant  was  possessed 
of  a  repository  for  the  sale  of  horses ;  that 
the  plaintiff  delivered  the  said  horse  to  the 
defendant  to  be  there  sold  on  certain  con- 
ditions then   agreed  upon   between  them, 
that  is  to  say,  "  Should  any  horse  be  war- 
ranted and   prove   unsound,   he  mast  be 
returned  within  the  second  day  after  the 
tole,  before  five  o'clock,  with  a  certificate 
from  a  veterinary  surgeon,  particularly  de- 
scribing the  unsoundness,  when,  if  confirmed 
by  the  veterinary  suigeon  of  the  establish- 
ment, the  amount  received  for  the  horse 
shall  be  immediately  paid  back,  but  if  be 
should  not  confirm  the  certificate,  another 
veterinary  surgeon  shall  be  called  in,  and 
his  decision  shall  be  final,  and  the  expenses 
of  such  umpire  shall  be  borne  by  the  party 
in  error.— -If  a  horse,  warranted  quiet  to 
harness,  or  quiet  to  ride,  or  in  any  other 
respect  (except  as  to  soundness),  shall  be 
returned  within  the  prescribed  period  as  not 
answering  the  warranty  given  wilh  him  at 
the  time  of  the  sale,  he  shall  be  tried  and 
examined  by  an   impartial  persoo,  wh<«&c 


EASTER  TERM^  1848. 


199 


decision  shall  be  final,  and  the  consideration 
for  the  trial  and  examination,  viz.  10«., 
shall  be  paid  by  the  party  in  error. — All 
horses,  carriages,  &c.,  brought  to  this  repo«- 
sitoiy  for  sale,  and  sold  either  by  any  person 
employed  by  the  proprietor  or  by  the  owner 
of  the  lot,  shall  pay  the  usual  commission, 
and  DO  horses,  carriages,  &c.  shall  be  taken 
away  until  the  keep,  commission,  and  all 
other  expenses  are  paid,  whether  sold  by 
public  auction,  private  contract,  or  are  not 
sold." — That  the  horse  was  sold  at  the  repo- 
sitory, upon  such  conditions,  to  J.  B,  and 
by  the  plaintiff  warranted  at  the  time  of 
the  sale  to  J*  B.  to  be  quiet  in  harness ;  that 
tiie  horse  was  then  taken  away  by  J.  B.  from 
the  repository,  and  afterwards,  and  within 
the  time  limited  by  the  said  conditions, 
returned   to  the  said   repository,  accord- 
ing   to   the    said    conditions,  because  he 
was  not  quiet  in  harness ;  that  the  said  horse 
was  tried  and  examined  according  to  the 
said  conditions,  and  found  not  to  be  quiet  in 
harness,  of  which  the  plaintiff  had  notice, 
by  means  of  which  premises  the  plaintiff 
l)ecame  liable  to  pay  Uie  sum  of  lo/,  being 
the    consideration  for  the  said  trial  and 
examination  of  the  said  horse,  and  an  ex- 
pense which,  according  to  the  said  condi- 
tions, should  have  been  paid  by  the  plaintiff 
before  the  said  horse  should  be  taken  away 
from  the  repository :  of  all  which  premises 
the  plaintiff,  before  the  said  detention,  had 
'lotice,  and  was  then  required  to  pay  the 
^um  of  10«.,  which  the  plaintiff  refused  to 
do;  wherefore,  after  the  plaintiff  had  refused 
to  pay,  and  in  consequence  of  such  refusal 
to  pay  the  said  sum  of  10«.,  the  defendant 
rv-fused  to  permit  the  plaintiff  to  take  away 
'be  said  horse  from  the  possession  of  the 
fiefendant,  as  it  was  lawful  for  the  defendant 
to  do,   which  is  the  same  detention,  &c. 
Verification. 

Replication  to  the  fourth  plea,  that  the 
plaintiff  after  he  became  liable  to  pay  the 
>ald  sum  of  lOs.  in  the  fourth  plea  mention- 
tJ.  and  just  before  the  detention  in  the  last 
"-' unt  mentioned,  tendered  and  offered  the 
defendant  to  pay  him  the  said  sum  of  10^* 
tur  the  trial  and  examination  of  the  said  horse 
•  f  the  plaintiff,  which  the  defendant  then 
remsed  to  receive,  and  of  his  own  wrong 
t'etained,  and  Still  detains,  the  plaintiff's 
^orse.  Verification. 
Rejoinder,  that  the  plaintiff  did  not  tender 


or  offer  the  defendant  to  pay  him  the  said 
sum  of  109.  for  the  trial  and  examination 
of  his,  the  plaintiff's,  horse,  in  manner  and 
form,  &c.     Issue. 

The  cause  was  tried,  before  Wilde,  C.J., 
at  the  London  Sittings  after  Hilary  term. 
The  defendant  proved  the  facts  as  stated  in 
the  fourth  plea ;  and  it  appeared,  from  the 
printed  rules  of  the  repository,  which  were 
given  in  evidence,  '*  that  the  purchase- 
money  for  any  horse,  &c.  was  not  to  be  paid 
over  to  the  vendor  until  four  days  after  the 
sale."  The  defendant  gave  in  evidence  the 
following  bill,  which  his  clerk  delivered  to 
the  plaintiff,  when  he  inquired  for  an  account 
of  the  demand  against  him  :— 

«.  d, 

1847.  July  31.     Bay  gelding,  bait 1  6 

Auction 5  0 

July  31  and  August  4.     Bay  gelding, 

three  days 10  6 

August  3.  To  cash  paid  for  trial  of  bay- 
gelding  in  harness  .. . 10  0 

£17    0 

The  plaintiff  said  the  charge  was  exorbit- 
ant, and  put  down  lOs.  6d.  The  defendant's 
clerk  refused  to  take  it.  The  plaintiff  then 
demanded  his  horse.  The  defendant's  clerk 
said,  "You  cannot  have  it:  look  at  the 
rules."  The  plaintiff  replied,  "  I  have 
nothing  to  do  with  the  rules,  I  must  have 
my  horse."  The  plaintiff  then  lefl  the 
19^.  6d.  on  the  desk,  and  went  away.  The 
learned  Judge  thought  the  tender  was  not 
proved,  and  nonsuited  the  plaintiff. 

Huddleston  moved  for  a  rule  nisi  to  set 
aside  the  nonsuit,  and  for  a  new  trial. — 
The  plaintiff  proved  that  his  horse  was  sold 
by  the  defendant,  who,  no  doubt,  received 
the  purchase-money,  and  it  was  for  the  jury 
to  say  upon  all  the  facts,  whether  the  money 
so  received  by  the  defendant  was  received 
to  the  plaintiff's  use. 

[Wilde,  C.J. — One  of  the  facts  proved 
was,  that  the  money  was  received  upon  a 
condition,  which  does  not  establish  a  pritnd 
facie  case  of  money  had  and  received  to 
the  plaintiff's  use.] 

Then  the  defendant  ought  to  have  shewn 
by  the  best  evidence  that  the  horse  was  not 
quiet  in  harness.  The  person  who  tried  the 
horse  should  have  been  called,  and  it  should 
have  been  left  to  the  jury  to  say,  whether 
or  no  the  condition  had  been  performed. 

[Wilde,   C.J. — The  question  was  not 
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withdrawn  from  them,  and  there  was  abun- 
dant evidence  that  the  horse  was  not  quiet 
in  harness.] 

Then  the  plea  claims  a  lien  for  10s.  only, 
and  the  plaintiff  proved  a  tender  of  199.  6i., 
which  covers  that  demand. 

[Wilde,  C.J. — The  whole  of  the  plain- 
tiff's demand  was  12.  79.,  and  I  told  the 
jury  that  if  a  party  makes  a  claim  composed 
of  various  items  and  a  less  sum  is  tendered 
in  payment,  the  party  claiming  may  apply 
the  sum  tendered  to  anv  of  the  items  he 
chooses,  if  the  party  tendering  does  not 
appropriate  it  at  the  time.] 

Then  it  should  have  been  left  to  the  jury 
to  say,  whether  upon  the  whole  claim  as 
made,  more  than  199.  6c^.,  the  sum  tendered, 
was  really  due. 

[CoLTMAN,  J. — Did  you  put  that  view  of 
the  case  to  the  learned  Judge  at  the  trial  ? 
It  appears  that  the  amount  of  any  specific 
item  was  not  then  objected  to.] 

It  was  proved  by  the  defendant's  witness 
that  the  plaintiff  said  that  the  bill  was  ex- 
orbitant. It  is  sufficient  to  tender  a  gross 
sum,  though  money  be  owing  to  several 
different  persons — Douglas  v.  Patrick  (I), 
If  199.  6d,  did  not  cover  the  whole  sum 
properly  due,  the  defendant  should  have 
rejoined  that  more  than  199.  6d.  was  due. 

[Cresswell,  J. — Not  so.  It  would  have 
been  a  departure  if  he  had.  The  defendant 
claims  IO9.  for  a  particular  service — the 
plaintiff  proves  a  tender  of  199.  6d,  to  a 
demand  of  11,  79.,  which  includes  the  charge 
for  the  particular  service,  together  with  a 
great  many  other  items;  that  does  not 
prove  a  tender  for  the  sum  claimed  for  the 
particular  service.] 

CoLTMAN,  J. — There  is  no  ground  for  a 
rule  in  this  case.  The  money  for  the  horse 
was  only  received  conditionally,  and  proof 
of  such  a  receipt  does  not  sustain  a  count 
for  money  had  and  received  to  the  use  of 
the  plaintiff.  As  to  the  tender  of  199.  6d,, 
no  doubt,  if  IO9.  was  all  that  the  defendant 
claimed,  such  a  tender  would  have  been 
sufficient;  but  there  were  other  chaiges, 
which  together  amounted  to  the  sum  of 
1/.  79.,  and  as  there  was  no  appropriation 
of  any  part  of  the  sum  tendered  to  any 
specific  item  of  charge,  there  was  no  evi- 

(1)  3  Term  Rep.  683. 


dence  to  support  the  allegation  in  the  repli- 
cation of  a  tender  of  the  sum  of  IO9.  for  the 
trial  and  examination  of  the  horse.  The 
nonsuit  was  therefore  right. 

Cresswell,  J.,  Willlams,  J.  and  Wilde, 
C.J.  concurred. 

Rule  refused. 


1848.     \ 
1II5.  J 


NEWTON  V.  LORD  ALBERT 
CONTNORAH. 


April 

Execution — C09/9  on  Nonsuit — Error — 
7  4-8  Fict.  c.  96.  9.  57. 

The  7  ^  S  Fict,  c.  96.  *.  57.  enacU, 
that  no  person  shall  be  taken  in  execution 
upon  any  judgment  in  any  aetiony  wherein 
the  sum  recovered  shall  not  exceed  the  sum 
of  201,  i  exclusive  of  costs. 

In  an  action,  wherein  the  plainiiff  vat 
nonsuited,  the  defendant  made  up  the  judg- 
ment roll,  and  entered  thereon  the  award  of 
a  ca.  sa.  for  the  amount  of  the  taxed  costs ; 
the  plaintiff  brought  a  writ  of  error  and 
assigned  as  error  the  entry  of  the  ca.  sa.  on 
the  record  : — Held,  that  the  ground  of  error 
assigned  was  not  frivolous, 

Semble — A  plaintiff  cannot  be  taken  in 
execution  for  costs. 

This  was  an  action  against  a  provisional 
committee-man  of  arailway  company , wherein 
the  plaintiff  was  nonsuited.  The  judgment 
roll  was  made  up  by  the  defendant  in  the 
usual  form .  The  award  of  a  writ  of  ea,  sa,, 
which  the  defendant  had  issued  against  the 
plaintiff  for  the  amount  of  his  taxed  costs, 
amounting  to  1051,,  was  entered  on  the 
roll  after  the  judgment  The  plaintiiT 
brought  a  writ  of  error,  assigning  for  error 
the  entry  of  the  writ  of  ca,  sa,  on  the  record. 
Notice  of  the  allowance  of  the  writ  of  error 
was  served  upon  the  defendant,  who  there- 
upon  took  out  a  summons  before  a  Judge 
at  chambers,  to  allow  the  defendant  to  pro- 
ceed in  the  execution  of  the  writ  of  ca,  so., 
notwithstanding  the  allowance  of  the  writ 
of  error. 

The  summons  was  heard  before  Coltmaa« 
J.,  who  declined  to  interfere,  and  indorsed 
on  the  summons,  **  Apply  to  the  Court.*' 

Bramwell  moved  for  a  rule  to  shew  canse 
*'  why  upon  reading  the  judgment  roll  with 
the  award  of  execution  thereon,  the  copy 
of  the  assignment  of  errors  delivered  to  thi: 
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defendant's  attorney,  and  a  copy  of  the  no- 
tice of  the  allowance  of  the  writ  of  error,  the 
defendant  should  not  be  at  liberty  to  pro- 
ceed in  the  execution  of  the  writ  of  ca.  5a., 
notwithstanding  the  allowance  of  the  writ 
of  error,  the  grounds  of  error  being  frivolous, 
witb  a  stay  of  proceedings  in  the  mean  time." 
—It  18  said,  that  since  the  stat.  7  &  8  Vict. 
c.  96.  a  party  cannot  be  taken  in  execution 
for  costs  only,  and  the  57th  section  of  that 
statute  is  relied  on.     It  enacts,  "  that  no 
person  shall  be  taken  or  charged  in  execu- 
tion upon  any  judgment  obtained  in  any  of 
Her  Majesty's  superior  courts,  or  in  any 
coTinty  court,  court  of  requests,  or  other 
inferior  court,  in  any  action  for  the  recovery 
of  any  debt,  wherein   the  sum  recovered 
shall  not  exceed  the  sum  of  20^.,  exclusive 
of  the  costs  recovered  by  such  judgment." 
That  section  gives  no  protection  to  plain- 
tiffs,  bnt  is  intended  to  shield  defendants 
who  are  pn>Geeded  against  for  debts  under 
M.    This  fs  a  case  in  which  the  act  has 
no  application ;  it  is  not  an  action  wherein  the 
mm  recovered  does  not  exceed  20L  exclu- 
sive of  costs.     No  sum  at  all  has  been 
Tecovered,  as  the  plainti£f  was  nonsuited. 

[Cresswell,  J. — I  think  some  of  the 
Judges  have  thought  that  the  late  statute 
'ices  i^otect  plaints  from  arrest,  and  have 
discharged  such  persons  from  custody  who 
bare  been  taken  in  execution  for  costs.] 

The  act  will  be  disastrous  to  defendants, 
if  it  be  held  that  by  its  provisions  a  defen- 
dwt  who  has  been  unjustly  sued  has  no 
pover  to  get  the  costs  from  a  litigious 
opponent.  But  if  the  Court  have  any  doubt 
''n  the  construction  of  the  act,  the  defendant 
does  not  press  this  application. 

^  Per  Curiam.'^^We  cannot  say  that  the 
pt}ands  of  error  assigned  are  frivolous,  and 
that  the  question  raised  is  an  improper  one 
to  be  argued  before  a  court  of  error.  There 
^re  no  special  reasons  given  to  induce  the 
^'onrt  to  interfere.  It  appears,  moreover, 
that  in  several  instances  some  of  the  Judges 
t^ve  understood  the  57th  section  of  the 
*  &  8  Vict.  e.  96.  in  the  sense  contended 
'iT  by  the  plaintiff,  and  have  discharged 
plaintiffs  frona  custody,  who  have  been 
^en  in  execution  for  costs. 

Rule  refused. 


1848.     \ 
il  15.  / 


TOBY  V.  LOVIBOND. 


New  Sebies,  XVII.-~C.P. 


April 

Arbitration  —  Award  —  Judgment  non 
obstante  veredicto — Finality '^Release. 

By  order  of  Nisi  Prius  a  cause  and  all 
matters  in  difference  were  referred  to  the 
award  of  A.  B,  with  power  to  enter  a  ver^ 
diet  for  either  party,  the  costs  to  abide  the 
event,  and  neither  party  to  be  at  liberty  to 
bring  a  writ  of  error.  It  was  contended  be- 
fore the  arbitrator  that  the  thirdand  sixthpleas 
were  bad  in  law,  and,  though  proved  in  point 
of  fact,  that  the  plaintiff  was  entitled  on  the 
issues  raised  on  Aem  to  judgment  non  obstante 
veredicto.  The  award  directed  a  verdict 
to  be  entered  for  the  plaintiff  on  the  second  and 
fifth  issues,  with  Is.  damages,  **  which  sum, 
except  for  my  finding  upon  the  other  issues, 
the  plaintiff  would  be  entitled  to  recover  in 
the  saidcause,**-^  The  first,  third,  fourth,  and 
sixth  issues  were  found  for  the  defendant : — 
Held,  that  the  arbitrator  had  no  power  to 
order  judgment  non  obstante  veredicto ;  and 
that  as  regarded  the  damages  the  award  (as 
above)  was  sufficiently  final. 

An  award  of  mutual  releases  in  general 
terms  is  sufficient. 

Assumpsit.  The  declaration  was  on  an 
indenture  of  apprenticeship  in  the  usual 
form.  Two  breaches  were  assigned :  the 
first  breach  was  for  neglecting  to  instruct 
the  apprentice ;  the  second  breach  for  not 
8uppl3ring  the  apprentice  with  food  and 
necessaries. 

Pleas— First,  to  the  first  breach,  perform- 
ance of  the  covenants  in  the  indenture 
up  to  the  4th  of  July  1846 ;  second,  to  the 
first  breach,  that  from  the  4th  of  July  1846 
the  defendant  was  prevented  from  instruct- 
ing the  apprentice  because  he  absented 
himself;  third,  to  the  first  breach,  a  justifi- 
cation from  and  after  the  4th  of  July  1846, 
because  the  apprentice  committed  acts  of 
felonious  embezzlement ;  the  fourth,  fifth, 
and  last  pleas  were  pleaded  to  the  second 
breach,  and  were  similar  to  the  first,  second, 
and  third  pleas  respectively. 

Replication,  to  the  first  and  fourth  pleas, 
issue.  To  the  second  and  fifth  pleas,  that 
the  apprentice  offered  to  return,  but  the 
defendant  refused  to  take  him  back.  To 
the  third  and  last  pleas,  de  injurid.  Issue 
thereon. 

2D 
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Rejoinder  to  the  replication  to  the  second 
and  fifth  pleas,  a  denial  that  the  apprentice 
absented  himself.     Issue  thereon. 

The  cause  came  on  to  be  tried,  at  the 
Sittings  for  Middlesex  after  Easter  term, 
1847,  and  was  then  referred,  by  an  order  of 
Nisi  Prius,  the  tnaterial  parts  of  which  are 
as  follows : — "  It  is  ordered  by  the  Court, 
with  the  consent  of  all  parties,  their  counsel 
and  attomies,  that  a  verdict  be  entered  for 
the  plaintiff,  damages  500/.,  costs  405.,  but 
that  such  verdict  should  be  subject  to  the 
award,  order,  arbitrament,  final  end  and 
determination  of  G.  P.  Esq.,  barrister-at- 
law,  who  is  hereby  empowered  to  direct 
that  a  verdict  shall  be  entered  for  the  plain- 
tiff or  the  defendant,  as  he  shall  think  proper, 
and  to  whom  this  cause  and  all  matters 
in  difference  between  the  said  parties  are 
hereby  referred,  &c.  It  is  likewise  ordered 
that  the  costs  of  the  said  suit,  to  be  taxed, 
shall  abide  the  event  of  the  said  award,  and 
that  the  costs  of  the  reference  and  award,  to 
be  taxed,  shaU  be  in  the  discretion  of  the 
said  arbitrator,  &c.  And  by  the  like  con- 
sent it  is  further  ordered,  that  the  said 
parties  shall,  on  their  respective  parts,  in 
all  things  stand  to,  obey,  abide  by,  perform, 
fulfil,  and  keep  the  award,  order,  arbitra- 
ment, final  end  and  determination  of  the 
said  arbitrator;  and  that  neither  of  the  said 
parties  shall  bring  or  prosecute,  or  cause  to 
be  brought  or  prosecuted,  any  writ  of  error 
or  any  action  or  suit  at  law  or  in  equity, 
against  the  said  arbitrator,  or  against  each 
other,  of  or  concerning  the  matters  referred 
by  this  order.  And  by  the  like  con- 
sent it  is  also  ordered,  that  the  inden- 
ture of  apprenticeship,  in  the  pleadings  in 
this  cause  mentioned,  shall  be  cancelled, 
and  that  the  said  arbitrator  shall  by  his 
award,  order  and  direct  what  shall  be  done 
by  the  parties  respectively,  except  that  he 
is  not  to  have  power  to  order  the  defendant 
to  take  E.  J.  Toby  into  his  service  again." 

The  award,  after  setting  out  the  order  as 
above,  proceeded  thus  : — "  Now  I,  the  said 
G.  P.  (the  arbitrator)  having  taken  upon  my- 
self the  burden  of  the  said  reference,  having 
examined  upon  oath  all  such  witnesses  as 
were  produced  before  me  by  the  said  parties 
respectively,  and  having  duly  weighed  and 
considered  all  the  allegations,  proofs,  and 
vouchers  made  and  produced  before  roe, 
do  hereby  award,  order  and  adjudge  as  to 


the  said  cause,  that  the  verdict  now  enteral 
be  set  aside,  and  that  the  two  several  issues 
in  the  said  cause  arising  respectively  upon 
the  rejoinders  of  the  defendant  to  the  repli- 
cations of  the  plaintiff  to  the  second  and 
fifth  pleas  of  the  defendant,  be  entered  for 
the  plaintiff;  and  that  all  the  other  issues 
in  the  said  cause  be  entered  for  the  d^en- 
dant.     And  I  do  hereby  assess  the  damages 
of   the   plaintiff  upon    the    said    several 
issues,  which  I  have  ordered  .to  be  entered 
for  him,  at  the  sum  of  Is,,  which  said  sum, 
except  for  my  finding  upon  the  other  issues, 
the  plaintiff  would  be  entitled  to  recover  in 
the  said  cause.     And  as  to  the  said  matters 
in  difference,  I  do  award,  order,  and  deter- 
mine, that  ndther  of  the  said  parties  hath 
any  claim,  right,  tide,  or  cause  of  action 
whatsoever  against  the  other  of  them,  in 
respect  of  any  matters  in  difference  referred 
to  me.     And  I  do  order  and  direct  that  the 
said  parties  respectively  shall  and  do  each 
upon  the  requisition  of  the  other  of  then, 
and  at  the  costs  and  charges  of  the  party 
requiring  the  same,  sign,  seal,  and  as  their 
respective  acts  and  deeds  deliver,  each  unto 
the  other  of  them,  mutual  general  releases  in 
writing  of  all  and  all  manner  of  actions  and 
causes  of  action,  controversies,  claims  and 
demands  of  what  kind  soever,  from  th« 
beginning  of  the  world,  until  the  time  of 
the  making  of  the  said  order  of  reference. 
And  as  to  the  costs  of  this  reference  and 
award,  I  do  award  and  determine  that  each 
of  the  said  parties  shall  bear  and  pay  his 
own  costs  incurred  by  him  in  and  aboat  the 
said  reference.     And  that  the  costs  of  this 
award  be  borne  and  paid  by  the  said  parties 
in  equal  moieties,"  &c. 

Prentice,  in  last  term,  obtained  a  rule, 
calling  upon  the  defendant  to  sihew  cau^ 
why  the  award  shoidd  not  be  set  asde 
upon  the  grounds  that  the  arbitrator  had  not 
adjudicated  upon  all  the  matters  brought  be- 
fore him,  viz.,  that  the  plaintiff  was  entitled 
to  judgment  non  obstante  verMeto  on  the 
third  and  sixth  pleas ;  that  the  swaid  1 
it  doubtful  whether  Uiis  matter  has 
adjudicated  upon;  that  the  award  is 
upon  the  face  of  it,  for  awarding  Uie  p 
tiff  \9,  damages,  and  leaving  it  doubt 
whether  any  damages  are,  and  if  any,  ho« 
to  be  recovered ;  tibat  the  award  of  nautna 
releases,  without  specifying  the  fom  a 
release,  is  bad  ;  and  also  why  the  verdict  en< 
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tered  in  the  said  cause  should  not  be  set  aside 
and  a  new  trial  had,  or  why  judgment  should 
not  be  entered  for  the  plaint^  on  each  of 
the  issues  raised  on  the  third  and  sixth 
pleas,  turn  obstante  veredicto.    The  affidavits 
stated  '*  That  at  one  of  the  meetings  before 
the  arbitrator,  the  plaintiff's  counsel  sub- 
mitted, as  a  matter  for  the  arbitrator's  decision, 
that  the  third  and  sixth  pleas  were  bad  in 
law,  which  was  admitted  by  the  counsel  for 
the  defendant,  and  that  the  plaintiff's  coun- 
sel then  formally  and  for  the  purpose  of 
taking  the  opinion  of  the  Court  of  Com- 
mon Pleas  on   the  point,  and  as  he  so 
informed    the    arbitrator,    requested    him 
to  award  and  give  judgment  for  him  non 
(d>itante  veredicto,  on  the  issues  raised  on 
the  third  and  sixth  pleas  in  case  he  should 
find  the  said  plea^  in  point  of  fact  proved 
bv  the  defendants.     That  the  counsel  for 
the  defendant  contended,  and  the  arbitrator 
Kaid  he  thought  he  had  no  power  to  give 
judgment  turn  obstante  veredicto,  but  if  he 
thought  either  of  the  pleas  bad  in  law,  he 
would  endeavour  to  make  his  award  in  such 
u  way  that  his  decision  might  be  reviewed 
by  the  Court." 

Unihank  now  shewed  cause. — It  was  con- 
tended before  the  arbitrator  that  the  third 
and  last  pleas  were  bad,  and  that  the  plain- 
tiff was,  therefore,  entitled  to  judgment  non 
obstante  veredicto  on  the  issues  raised  on 
those  pleas.    The  arbitrator  has  not  awarded 
such  judgment,  and  this  application  to  the 
Court  is  to  compel  him  to  do  so.     But  even 
i^'^^aming  the  pleas  to  be  bad,  the  arbitrator 
/-id  no  such  power,  as  there  is  a  proviso 
in  the  order  which  prohibits  either  party 
irom  bringing  a  writ  of  error— CAownes  v. 
Brown  ( 1 ).     The  arbitrator's  authority  ex- 
^'-nds  over  the  verdict,  but  not  over  the 
•'idgment-^^teep/e  v.  BonsaU{2),  Angus  v. 
Htdford  (3).     The  Court  will  not  interfere 
>»  ben  the  arbitrator  has  decided  the  verdict — 
f  hownes  v.  Brown,  Britt  v.  Pashley  (4). 
Those  cases  shew  that  when  a  cause  has 
K'.^n  referred  to  an  arbitrator  with  powers 
:milar  to  those  conferred  here,  his  authority 
'Z^**^  no  farther  than  the  verdict,  and  though 


:  i;  14  Law  J.  Rep.  (w.s.)  Exch.  216. 
2)  4  Ad«  &  El.  950;  s.G.  5  Law  J.  Rep.  (n.s.) 
K  K.  188. 

O  11   Mee.  &  WeU.  69 ;  a.  c.  12  Law  J.  Rep. 
.  N.)  Kxcfa.  180. 

,V)  \  Exch.  Rep.  64;  8.  c  16  Law  J.  Rep.  (n.s.) 
hxeh.  240. 


applications  have  been  made  in  every  variety 
of  form  to  induce  the  Court  to  compel  the 
arbitrator  to  order  a  judgment  non  obstante 
veredicto,  or  to  arrest  the  judgment,  the 
Court  has  always  refused  to  interfere.  It 
is  said  that  the  award  of  mutual  releases 
in  general  terms  is  not  sufficient ;  but  the 
award  in  this  respect  follows  the  invariable 
form.  It  is  said  that  the  damages  are  con- 
tingently assessed,  and,  therefore,  the  award 
is  not  final ;  but  the  award  would  have  been 
perfect  if  it  had  merely  ordered  the  verdict 
to  be  entered,  and  it  is  submitted  that  the 
damages  are  properly  assessed. 

[Wilde,  C.J. — The  arbitrator  has  not 
given  the  plaintiff  any  damages  ;  he  says 
in  effect,  I  should  have  given  \s*  damages 
if  I  could.] 

If  the  damages  are  not  properly  assessed, 
it  is  the  same  thing  as  if  no  damages  at  all 
were  granted,  and  it  would  then  be  necessary 
to  have  a  venire  de  novo,  which  is  not  asked 
for  by  this  rule — Clements  v.  Lewis (5).  The 
arbitrator  might  assess  the  damages  contin- 
gently, if  he  pleased,  for  the  parties  assent  to 
abide  by  his  decision  whatever  it  is — Morrish 
V.  Murray  (6).  Lastly,  if  there  be  any  valid 
objection  to  the  mode  of  the  assessment 
of  damages,  it  is  quite  a  distinct  part  of  the 
award  and  may  be  rejected. 

Prentice,  in  support  of  the  rule. — The 
arbitrator  has  not  awarded  on  all  the  matters 
brought  before  him  which  were  within  the 
limits  of  his  jurisdiction,  and  therefore  the 
award  is  bad.  He  was  formally  requested,  as 
appeara  by  the  affidavit,  to  order  judgment 
non  obstante  veredicto  to  be  entered  on  the 
issues  raised  upon  the  third  and  sixth 
pleas,  which  were  admitted  to  be  bad,  and 
he  has  taken  no  notice  of  that  application 
on  the  face  of  his  award.  Steeple  v.  Bonsall 
is  in  favour  of  the  plaintiff.  The  Court,  in 
that  case,  were  asked  to  give  judgment  non 
obstante  veredicto, — ^in  this  case  the  arbitra^ 
tor  was  asked  to  do  so.  Angus  v.  Bedford 
is  distinguishable.  There  the  verdict  onlg 
was  referred.  Here  the  cause  and  all  matters 
in  difference  were  before  the  arbitrator. 

[Williams,  J. — From  the  report  of  that 
case  in  2  DowL  k.s.  735,  it  seems  that  the 
cause  and  all  matters  in  difference  were  there 
referred.] 

Then  that  case  cannot  be  supported  as  an 

(5)  3  Brod.  &  Ring.  297. 

(6)  13  Mee.&  Welfi.  52 ;  8.c.  13  Law  J.  Rep.(N.s.) 
Each.  261. 
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authority,  for  it  is  at  variance  with  the  later 
cases  decided  in  the  Court  of  Exchequer. 

[Wilde,  C.J. — An  order  of  reference  in 
this  form  is  of  matters  in  dispute  at  the  date 
of  the  order :  the  question  as  to  the  validity 
of  the  pleas  was  not  at  that  time  a  matter 
in  difference,  it  did  not  arise  till  after  the 
verdict,  and  the  arbitrator  is  then  functus 
officio.'] 

The  pleas  and  the  incidents  which  might 
attach  thereto  were  matters  in  difference 
as  soon  as  they  were  placed  on  the  record. 
By  consenting  to  refer,  the  plaintiff  was  not 
barred  of  any  rights  which  attached  to  him 
during  the  previous  progress  of  the  cause, 
and,  therefore,  the  pleas  were  matters  in 
difference  at  the  time  of  the  order.  The 
objection  to  the  pleas  is  not  a  technical,  but 
a  substantial  matter  in  difference.  A  bad 
plea  to  a  good  cause  of  action  is  as  sub- 
stantial a  defect  in  a  cause  as  a  declaration 
which  discloses  an  insufficient  cause  of  action. 
In  Briit  v.  Paskley,  Alderson,  B.  says, 
"  The  arbitrator  had  the  power  to  do  what 
the  Court  could  do,  and  his  award,  therefore, 
puts  an  end  to  the  proceedings ;"  and  that 
shews  that  the  arbitrator  had  the  power  which 
it  is  contended  he  should  have  exercised  in 
this  case. 

[CoLTMAN,  J.— An  arbitrator  must  act 
according  to  the  terms  of  the  submission. 
Where  does  this  submission  give  him  power 
to  order  judgment  non  obstante  veredicto  to 
be  entered?] 

[Cresswell,  J. — If  the  arbitrator  had 
found  that  the  pleas  were  bad  in  law,  it  would 
have  been  of  no  consequence-tissues  in  law 
are  not  referred  to  him.] 

The  order  to  decide  all  matters  in  differ- 
ence confers  the  power,  and  the  arbitrator 
should  have  found  that  the  plaintiff  was 
entitled  to  judgment  non  obstante  veredicto 
on  the  bad  pleas;  the  judgment  would  then 
have  followed  as  a  matter  of  course,  and 
would  have  been  entered  at  the  plaintiff's 
peril  in  the  right  form.  The  words  in  the 
order  which  prohibit  a  writ  of  error  from 
being  brought,  may  mean,  *'  We  know  there 
is  error  on  the  record,  and  will  leave  that  to 
be  decided  upon  by  the  arbitrator."  Next, 
the  award  is  uncertain  as  to  the  damages, 
which  are  contingently  assessed.  The  costs 
are  to  abide  the  event,  and  as  it  cannot 
be  ascertained  whether  the  plaintiff  is  to 
recover  Is,  damages  or  nothing,  the  question 
of  costs,  which  must  follow  the  damages,  is 


not  conclusively  decided.  Lastly,  the  fom 
and  nature  of  the  releases  should  bare 
been  stated.  When  an  arMtrator  directs 
the  conveyance  of  an  estate,  he  ought  to 
state  the  form  and  nature  of  the  convey- 
ance.  In  Glover  v.  Barrie  (7)  Uie  Coturt 
held  an  award  bad  for  uncertainty,  which 
directed  **  that  A.  should  beg  B.'s  paidon, 
in  such  manner  and  place  as  B.  should 
appoint.*' 

Wilde,  C.  J.— It  seems  to  me  that  none 
of  the  grounds  on  which  it  is  sought  to  set 
aside  this  award  are  substantial ;  and  that 
which  asks  for  judgment  non  ohsianie  were* 
dicto  the  Court  has  no  power  to  enter  into. 
It  is  now  settled  law,  that  when  partiet 
consent  to  choose  their  own  tribunal,  snd 
refer  to  that  tribunal  the  q^iestions  in  differ- 
ence between  them,  the  Court  will  not  and 
cannot  interfere  to  controul  that  au^iority, 
to  which  both  parties  have  elected  to  sub- 
mit their  differences.    I^  however,  diere  be 
any  matters  of  law  on  which  the  arbitrator 
has  felt  a  doubt  and  on  which  he  needs 
the  opinion  of  the  Court,  it  is  equally  well 
settled  that  if  questions  of  law  be  raised 
either  on  the  face  of  an  award,  or  by  a  formal 
paper   acoompan3ring    or  annexed    to  an 
award,  the  Conrt  wUl  take  upon  itself  to 
decide  those  questions.     On  this  occasion 
the  Court  are  not  asked  to  review  the  judg- 
ment of  the  aroitrator  on  any  of  the  matters 
submitted  by  the  parties  to  bis  dedsioD, 
nor  are  his  conclusions  on  any  of  those 
matters  particularly  complained  of ;  but  it 
is  stated  that  his  decision  on  the  extent  of 
his  jurisdiction  was  mistaken,  and  on  that 
ground  the  plaintiff  makes  this  motion.     It 
is  said,  that  the  arbitrator  decided  be  had 
no  power  to  order  a  judgment  to  be  entere^ 
non  obstante  veredieiOf  whereas  it  appeals 
by  decided  cases  that  he  had  such  power ; 
and  if  that  fhct  were  made  out,  it  would 
have  been  open  to  oonaideration  whether 
the  Court  should  not  interfere  to  compel 
him  to  do  so.     Now,  what  is  the  matta 
complained  of?  —  The  plaintiff  es^a,  he 
ought  to  have  judgment  notwithatandisg 
that  the  facts  stated  in  the  pleas  are  found  to 
be  true  in  fact,  because  the  pleas  are  bad  in 
law.     If  issues  both  in  fact  and  law  have 
been  referred  to  an  arbitrator,  he  must  de« 
cide  on  all  matters  ranging  under   Ihoir 

(7)  1  Salk.  71. 
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descriptions  which  are  brought  before  him ; 
but  when  pleas  have  been  pleaded  in  an 
action,  the  other  party  has  pleaded  over, 
issues  have  been  joined,  and  the  cause  and 
matters  in   difference    are   referred,   what 
are  the  subjects  included  in  such  an  order  of 
reference  ?  Why,  as  far  as  the  cause  is  con- 
cerned, all  the  issues  joined  are  referred^ 
und  in   the  present  case  those  issues  are 
issues  of  &ct.     The  goodness  or  biadness  of 
the  pleas  was  not  at  that  time  a  matter  in 
difference.     The  time  for  questioning  the 
pleas  by  demurrer  had  passed  by,  and  when 
the  order  of  submission  was  entered  into 
DO  such  question  existed ;  nor  could  any  such 
question  arise  till  afler  the  arbitrator  had 
made  his  award.     It  is  stated  in  the  affida* 
vit,  that  the  plaintiff  "  formally  called  on 
the  arbitrator  to  award  judgment  for  him, 
son  obitanie  v^redictOi  on  the  issues  raised 
on  two  pleas  which  were  admitted  to  be  bad» 
but  the  case  ofAngtu  v.  Redford  is  conclu- 
sive to  shew  that  the  arbitrator  had  no 
power  to  order  such  a  judgment  to  be  en- 
tered, and  all  the  cases  decide  that  the  Court 
has  no  such  power  under  the  circumstances 
which  exist  here.     When  a  cause  is  to  be 
referred,  the  parties  to  the  reference  agree 
upon  and  draw  up  their  own  order  of  sub- 
Diission,  and  they  should  be  careful  to  insert 
^uch  provisions  and  to  give  such  powers  to 
the  arbitrator  as  they  require  him  to  exer- 
cise.    The  main  point  then,  on  which  it  is 
nought  to  question  the  award — a  mistake  on 
the  part  of  the  arbitrator  as  to  the  extent  of 
his  authority — ^is  not  well  founded.     What 
'a  there  on  Uie  face  of  the  award  which  gives 
rise  to  the  other  part  of  the  argument  ?     It 
is  said,  that  at  one  time  during  the  refer- 
Loce  the  arbitrator  thought  the  pleas  bad. 
^But  he  might  not  have  continued  of  the  same 
opinion.    There  is  nothing  on  the  face  of  the 
award  to  shew  that  he  thought  them  bad 
when  he  made  his  award ;  and  one  thing  is 
quite  clear,  namely,  that  if  he  thought  them 
good,  he  would  have  found  just  as  he  finds 
tmiw.     The  award  is  quite  consistent  with 
\\\c  pleas   being  all  good ;  and  therefore 
tLe  Court  (even  if  it  had  the  power)  would 
not  order  jodgment  non  obstante  veredicto 
oi  be  entered.  It  is  not  necessary  to  advert 
at  length  to  the  other  objections — the  Court 
liiioks  they  cannot  be  sustained.   The  mode 
u:  which  general   releases  are  awarded  is 
.utte  sufficient.     As  to  the  uncertainty  of 
liie  award  of  damages,  it  is  plain  that  the 


arbitrator  never  contemplated  that  any 
damages  should  be  recovered.  The  rule 
must  be  discharged. 

CoLTMAN,  J. — I  am  of  the  same  opinion. 
The  arbitrator  in  this  case  has  done  all  that 
he  ought  to  have  done.  The  matters  in 
difference  referred  to  him  seem  to  have  been 
all  decided,  and  the  omission  complained  of 
was  not  one  of  them.  The  matters  referred 
to  him  were  matters  of  fact ;  and  it  was  never 
intended  to  refer  to  him  the  question  whe- 
ther the  pleas  were  good  or  bad.  It  would 
be  very  un£Edr  and  prejudicial  towards  a 
party  who  consents  to  a  reference,  as  here, 
if  it  were  open  to  the  plaintiff  to  insist  upon 
the  badness  of  certain  pleas  before  the  arbi- 
trator. Such  a  proceeding  would  be  to 
allow  an  objection  to  be  created  which  did 
not  exist  at  the  time  ^he  consent  to  refer 
was  obtained.  What  occurs  in  this  case  ? 
The  pleadings  continue  in  regular  succession, 
it  is  possibly  known  to  the  defendant  that  there 
are  doubtful  pleas  on  the  record,  the  plaintiff 
pleads  over,  issues  are  joined,  and  the  cause 
is  referred;  that  means  that  the  issues  in 
fact  are  to  be  determined  by  the  arbitrator. 
If  the  plaintiff  were  allowed  to  question  the 
goodness  of  the  pleas,  it  might  be  well  said 
on  the  other  side  *^Non  htec  infcedera  venu 
I  was  willing  that  the  arbitrator  should  de- 
cide all  matters  of  &ct,  and  have  agreed 
that  he  should  do  so,  and  nothing  more."  If 
the  plaintiff  were  to  be  entitled  to  question 
matters  of  law  appearing  on  the  record,  what 
is  the  meaning  or  the  use  of  inserting  in  the 
submission,  that  no  writ  of  error  shall  be 
brought  ?  It  would  be  monstrous  injustice 
if,  when  a  reference  is  consented  to,  as  in 
this  case,  either  party  were  entitled  to  insist 
on  having  judgment  non  obstante  veredicto; 
and  such  seems  to  be  the  view  taken  by  all 
the  authorities  which  have  been  referred  to. 

Cresswell,  J. — I  am  of  the  same  opinion. 
It  is  quite  true  that  an  arbitrator  cannot 
limit  the  authority  conferred  upon  him,  but 
must  decide  upon  all  matters  referred  to  his 
decision.  If  he  mistakes  the  extent  of  his 
authority,  and  thinking  it  more  limited  than 
it  really  is,  omits  to  decide  upon  some  mat- 
ters within  the  submission  which  are  brought 
to  his  notice,  his  award  is  bad.  I  think  the 
arbitrator  here  has  examined  into  and  de- 
cided upon  all  matters  brought  before  him 
which  were  in  dispute  between  the  parties 
at  the  time  they  consented  to  refer.  At  that 
time  the  parties  had  waived  all  questions  as 
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to  whether  there  was  good  or  bad  pleading 
on  the  record ;  they  had  joined  issue,  and 
there  was  no  controversy  about  the  pleadings 
at  that  time ;  and  therefore  the  arbitrator 
could  not  be  called  upon  to  decide  upon 
them.  Now  suppose  that  instead  of  the 
cause  being  referred,  it  had  gone  to  trial, 
the  judgment  would  have  followed  the  find- 
ing of  the  jury  on  the  issues  in  fiict ;  there 
would  have  been  no  question  on  the  plead- 
ings, nor  could  any  question  be  raised  with- 
out taking  a  firesh  step  after  the  verdict  was 
pronounced.  So  here,  the  arbitrator  stands 
in  the  place  of  the  jury ;  he  orders  a  verdict, 
and  the  plaintiff  must  take  a  further  step 
in  order  to  raise  that  controversy,  which  he 
now  says  was  in  existence  at  the  time  of 
the  reference.  Now,  what  was  the  arbitrator 
called  upon  to  do  ?  To  enter  a  judgment 
notwithstanding  the  verdict.  What  verdict  ? 
Why,  that  found  by  his  award.  But  he  can- 
not make  a  second  award,  for  his  authority 
ceased  when  the  first  was  published.  The 
case  of  Angus  v.  Redford  is  directly  in 
point  against  the  plaintiff.  The  parties  here 
have  precluded  themselves  from  bringing 
a  writ  of  error,  and  the  efiect  of  that  is  to 
prevent  each  of  them  from  raising  any  new 
questions  for  supposed  defects  in  the  record, 
which  they  agree  shall  stand  as  it  is.  There 
is  nothing  in  the  objection  that  the  form  of 
the  releases  is  not  sufficiently  designated. 
Then  as  to  the  uncertainty  of  the  award  of 
damages,  it  is  perfectly  clear  that  the  award 
is,  *'  I  do  not  mean  the  plaintiff  to  get  any 
damages." 

Williams,  J. — I  quite  agree.  The  ar- 
bitrator here  could  not  order  a  verdict  of 
judgment  non  obstante  veredicto^  there 
being  no  such  power  conferred  on  him  by 
the  submission.  If  parties  wish  such  powers 
to  attach  they  should  introduce  them  into 
the  order  of  reference.  Such  a  course  would 
be  faXx  and  proper ;  but  when  a  defendant 
has  consented  to  abide  by  the  decision  of  an 
arbitrator  on  matters  of  fact,  the  plaintiff 
cannot  insist  on  the  defendant  being  bound 
on  matters  of  law.  If  at  the  time  the  con- 
sent to  refer  was  given,  the  plaintiff  had 
attempted  to  introduce  into  the  order  a  pro- 
vision authorizing  the  arbitrator  to  decide 
upon  legal  objections  existing  on  the  record, 
the  defendant  would  perhaps  have  said,  ^*  on 
those  terms  I  will  not  consent  to  any  refe- 
rence at  all." 

Rvde  discharged^  with  costs. 


8.     \ 
5. 12./ 


LLOYD  V.  JONES. 


1848. 

May  2, 

County  Court--^  ^  10  Fict.  c.  95.  s.  58. 
^-Jurisdiction — Claim  to  Incorporeal  Here- 
ditament— Custom — Fishery. 

The  jurisdiction  of  the  county  court  is  not 
excluded  in  an  action  of  treapau  qu.  cL  fr., 
by  a  claim  of  the  defendant^  as  an  inhabitant 
of  B,  to  enter  the  plaintiff's  land  for  the 
purpose  of  asserting  a  right  of  fishing  there, 
for,  first,  a  custom  for  all  the  inhisbUants  of 
B,  as  suchf  to  enter  the  close  of  the  plaintiff, 
and  take  fish  there  without  limits  is  bad ;  and, 
secondly,  the  right  claimed  under  such  a 
custom,  is  not  a  hereditament,  and  therefore 
not  within  the  proviso  in  9  ^10  Viet,  e,  95. 
s.  58. 

Morgan  Lloyd,  in  Hilary  term  last,obtaiBed 
a  rule,  on  behalf  of  the  defendant,  calling 
upon  the  plaintiff  to  shew  cause  why  a  writ 
of  prohibition  should  not  issue  to  the  Judge 
of  the  County  Court  of  Merionethshire,  to 
stay  further  proceedings  in  this  cause. 

The  affidavit  on  which  the  rule  was  ob- 
tained was  made  by  the  clerk  to  the  defen- 
dant's attorney,  and  alleged  that  the  action 
was  brought  in  the  county  court  for  certain 
supposed  trespasses,  which  the  plaintiff 
alleged  the  defendant  had  committed  by 
going,  in  September  last,  on  the  plaintiff's 
land,  by  the  side  of  the  river  Treweryn  to 
fish  ;  that  when  the  cause  was  called  ra, 
the  defendant's  counsel  objected  to  the 
jurisdiction  of  the  county  court  to  entertain 
the  action,  on  the  ground  that  the  defendant 
claimed  title  and  right  to  fish  on  the  lands 
and  in  the  river  adjacent  thereto;  that  it 
was  proved  before  the  Judge  of  the  county 
court  that,  in*  March  1847t  a  society  waa^ 
formed  of  the  inhabitants  of  Bala,  the  object 
of  which  was  to  assert  their  right  to  fish  in 
various  rivers,  including  the  Treweryn, 
which  they  claimed  to  have  immemorially 
used ;  that  it  was  further  proved  that  the 
said  society  sent  the  defendant,  then  being 
one  of  the  inhabitants  of  Bala,  to  fish  in 
pursuance  of  and  in  assertion  of  the  right 
which  he,  as  one  of  the  inhabitants  of  Bala, 
so  claimed,  and  that  the  trespass  comj^ned 
of  was  the  act  of  the  defendant,  in  proceed- 
ing to  fish  in  pursuance  of  and  in  assertion 
of  the  said  right;  that  it  was  faither 
proved,  that  the  defendant,  before  proceed- 
ing so  to  fish,  caused  the  plaintiff  to  be 
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served  with  a  notice  in  writing,  that  he  was 
about  to  proceed  to  fish  in  the  said  river  in 
punoance  of  and  in  assertion  of  his  right, 
cluroed  as  aforesaid,  and  that  he  did  in  fact 
ind  bond  fide  proceed  to  fish  hy  the  side  of  the 
river  on  the  plaintiff's  lands.  The  afiidayit 
then  stated  tiiat  the  Judge,  notwithstanding 
the  objection,  proceeded  to  hear  the  plaint, 
upon  which  the  defendant's  counsel  con- 
tended that  the  defendant  was  not  a  tres- 
passer, for  three  reasons : — first,  that  he  had 
s  right  of  fishing  in  the  river,  and  of  going 
on  the  plaintiff's  land  for  that  purpose; 
secondly,  that  there  was  on  the  said  kmds  a 
public  right  of  path ;  and  thirdly,  that  there 
was  a  right  of  common  over  the  lands. 
Witnesses  were  called  for  the  purpose  of  esta* 
biisbing  these  defences ;  hut  the  Judge  pro* 
ceeded  to  give  judgment  against  the  defen- 
dant ior  the  sum  of  U.  damages,  the  sum 
claimed  in  the  plaint,  and  costs. 

The  afiidavjts  in  opposition  to  the  rule 
stated,  that  the  defendant  was  a  person 
living  at  Bala,  but  not  a  householder  there, 
and  with  no  r^ular  means  of  obtaining  a 
livelihood ;  that  the  alleged  rights  of  fishing, 
of  way  and  of  common  were  all  entirely 
without  foundation,  and  that  the  Judg^  of 
the  county  court,  at  the  hearing  of  the  cause, 
had  required  the  defendant  to  satisfy  him 
that  he  had  some  reasonable  or  probable 
cause  for  claiming  a  right  to  be  on  the 
plaintiff's  land,  and  to  fish  there,  and  heard 
the  evidence  for  that  purpose ;  but  that  the 
defendant  wboUy  failed  to  satisfy  the  Judge 
that  be  ever  had  a  shew  or  colour  of  right, 
as  the  Judge  then  stated,  and  thereupon 
proceeded  to  adjudicate  upon  the  matter  of 
the  plaint. 

Talfomrdf  Serj.  shewed  cause  (May  2).*- 
The  gromid  upon  which  the  defendant  seeks 
for  a  profaibition  is,  that  the  jurisdiction  of 
the  county  court  in  this  case  is  taken  away  by 
the  proviso  in  the  58th  section  of  the  statute 
d  &  10  Yiet.  c  95,  ''that  the  court  shall 

not  have  cognizance  of  any  action in 

which  the  title  to  any  corporeal  or  incorpo- 
real hereditaments shall  be  in  ques- 
tion." But  first,  the  .claim  of  right  made 
by  the  defendant  was  a  mere  pretext,  as  the 
iudge  decided;  no  such  right,  therefore, 
was  in  het  in  question.  Secondly,  the  affi- 
davit does  not  state  that  the  right  of  fishing 
existed  or  was  claimed  in  respect  of  any 
property  by  grant,  prescription,  or  custom. 


And  in  point  of  law  no  such  right  can  exist. 
In  Filch  v.  Rawling(\)  it  was  held,  that 
there  mi^^t  be  a  custom  for  all  the  inha- 
bitants of  a  parish  to  go  upon  the  close  of 
A.  at  all  seasonable  times,  to  play  at  cricket, 
for  a  grant  might  be  presumed.  This, 
however,  is  not  a  claim  for  recreation,  but 
a  claim  to  a  profit  a  prendre  out  of  land. 
Thirdly,  this  is  not  within  the  exceptions 
mentioned  in  the  58th  section,  for  the  right 
to  fish  claimed  not  as  an  individual,  but 
as  an  inhabitant,  is  not  an  hereditament. 

[Williams,  J. — The  defendant  does  not 
claim  as  a  bailiff,  in  whom  the  right  is  vested 
for  the  benefit  of  the  inhabitants.] 

Further,  the  defendant  is  not  an  inha- 
bitant. 

[Crbsswell,  J.— What  the  defendant 
urges  is  this :  "  You  shall  not  try  an  action 
of  trespass  between  A.  and  B,  because  B. 
says,  some  other  persons  have  a  right  to 
go  upon  A.'s  land."] 

The  same  objections  apply  to  the  supposed 
right  of  way.  A  public  way  is  not  an 
hereditament. 

[Crbsswell,  J. — What  possible  answer 
to  an  action  for  fishing  on  the  plaintiff's 
land  can  a  right  of  way  or  a  right  of  com- 
mon be  ?] 

[Williams,  J.-— There  is  no  limitation  t<f 
the  right  claimed.  He  does  not  say  he 
went  there  to  catch  fish  enough  for  his 
house.  It  is  a  claim  to  take  IeQI  the  fish  in 
the  river.] 

Morgan  Llogd,  contra.  —  The  right  of 
fishing  is  an  incorporeal  hereditament*— 
1  Black.  Com.  by  Stephen,  159,  Com. 
Dig.  tit.  '  Piscary.'  And  it  is  a  right 
which  may  be  claimed  by  the  inhabit- 
ants of  a  particular  parish,  as  here  — 
Tyson  v.  Smith  (2),  Caghey  v.  M*Kag  (3). 
In  Kinnertley  v.  Orpe(4)  it  was  held, 
that  a  person  who  fishes  in  a  fishery  be- 
longing to  another,  but  to  which  he  has  a 
claim,  for  the  purpose  of  giving  occasion  to 
an  action  in  order  to  try  the  right,  is  not 
liable  to  a  penalty.  In  that  case  there  was 
notice  of  the  defendant's  intention  to  fish. 
So  here  there  was  a hondfidet^m  of  right, 
and  notice  of  the  intention  given.    Tinnies* 

(1)  2H.  BUoh.894. 

(2)  9  Ad.  Ac  El.  406  (in  error)  ;  a.  c.  6  Law  J. 
Hep.  (n.b.)  K-B.  189. 

(8)  Crawf.  &  Dixon  (Irish),  290. 
(4)  Dong.  499. 
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wood  V.  Pailison  (5)  shews  that  the  jaris* 
diction  of  the  county  court  is  ousted  by  a 
plea  setting  up  title  to  the  freehold. 

[Wilde,  C.J. — If  the  mere  plea  ousts 
the  jurisdiction  of  the  present  county  courts, 
the  statute  may  as  well  be  repealed  at  once.] 

[CotTMAN,  J. — Can  any  case  be  found 
in  which  a  profit  H  prendre  can  be  claimed 
without  limit  ?  J 

Even  if  the  question  be  doubtful,  the 
Court  will  allow  the  defendant  to  dsclare 
in  prohibition,  in  order  to  have  the  ques- 
tion fully  and  deliberately  decided  (6). 

Cur,  adv.  mdt^ 

The  judgment  of  the  Court  was  now 
(May  12)  delivered  by — 

WiLDB,  C.J. — The  ground  on  which  the 
defendant  claimed  to  be  entitled  to  the  writ 
of  prohibition  is,  that  the  action  is  brought 
to  recover  damages  for  an  alleged  trespass 
in  having  entered  the  plaintiff's  land,  and 
fished,  or  attempted  to  fish,  there;  and  the 
defendant  contended,  that  such  acts  were 
done  in  the  exercise  of  a  right  conferred  on 
him  as  an  inhabitant  of  the  town  of  Bala, 
under  an  immemorial  custom:  and  as  the 
claim  of  right  set  up  by  the  defendant  under 
this  custom  may  be  disputed,  it  is  contended 
that  the  jurisdiction  of  the  county  court 
over  the  cause  is  excluded  by  the  statute 
9  &  10  Vict.  c.  95.  s.  58,  by  which  it  is 
provided  that  the  Court  shall  not  have 
cognizance  of  any  action  in  which  the  claim 
to  an  incorporeal  hereditament  may  be 
disputed.  The  affidavit  filed  in  support  of 
the  rule  states  the  defendant  to  be  an  inha- 
bitant of  the  town  of  Bala,  and  that  an 
immemorial  custom  exists  there,  conferring 
the  right  before  mentioned  upon  the  inha- 
bitants of  that  town,  and  that  the  alleged 
trespasses  were  committed  by  the  defendant^ 
at  the  instance  or  request  of  certain  inha- 
bitants, associated  for  the  purpose  of  assert- 
ing the  existence  and  validity  of  the  custom 
set  up.  The  affidavits  read  in  answer  to  the 
rule  deny  the  existence  of  the  custom  in 
point  of  £Eu:t,  and  state  that  the  defendant 
is  not  a  householder,  that  he  is  a  person 
having  no  visible  means  of  support,  and  is 

(5)  3  Com.  B.  243 ;  8.  c.  16  Law  J.  Rep.  (v^.) 
C.P.  231. 

(6)  The  Court  inquired  if  the  defendant  would 
gire  security  for  the  oOBts  of  proceeding  in  prohi- 
bition,  to  which  no  reply  was  given* 


wholly  incompetent  to  pay  any  damages  or 
costs  which  may  be  recovered  against  him. 
Having  heard  the  arguments  in  support  of 
the  rule,  we  are  of  opinion  that  the  jurisdic- 
tion of  the  county  court  over  the  csnie  if 
not  excluded  by  the  proviso  referred  to 
in  the  statute  9  &  10  Vict  c.  95.  s.  58,  and 
that  the  rule  must  be  discharged.    The 
custom  set  up  is  in  effect  a  custom  for  the 
inhabitants  of  Bala,  as  such,  to  have  a  proJU 
d  prendre  in  the  soil  of  another;  but  we 
think  no  question  can  be  said  to  arise  in 
this  case  regarding  such  a  custom ;  as  it  has 
been  held  as  dear  and  undoubted  law  for 
two  centuries,  that  no  such  custom  can 
exist  in  point  of  law.     The  qnestioii  was 
determined  in  the  fourth  year  of  James  the 
First,  in  Gateward^s  ease  (7)«  that  such  a 
custom  was  void  in  law;  and  since  that 
case  the  law  has  been  con^ered  as  settled, 
and  is  not  now'  open  to  question  or  doubt 
The  jurisdiction  of  the  court  cannot  be 
excluded  by  a  pretence  of  a  custom  which  it 
has  been  so  long  and  solemnly  determined 
can  have  no  valid  existence.     But  further, 
supposing  any  question  could  arise  in  the 
cause  regarding  the  custom,  still  that  cir* 
cumstance  would  not  bring  the  cause  within 
any  of  the  cases  over  which  the  jurisdiction 
of  the  county  court  is  excluded  by  the  58th 
section  referred  to,  inasmuch  as  that  section 
excludes  the  juxisdiction  in  causes  involving 
disputed  dahns  of  incorporeal    heredita- 
ments, and  the  daim  in  questum  is  not  a 
daim  to  an  hereditament.   ''Hereditament" 
is  defined  in  the  text  books  of  authority  to 
signify  all  such  things,  whether  corporeal  or 
mcorporeal,  which  a  man  may  have  to  him 
and  his  heirs,  by  way  of  inheritance,  and 
which,  if  they  be  not  otherwise  bequeathed, 
come  to  him  who  is  next  of  blood,  and  not 
to  executors  or  administrators,  as  chattels 
do— Termes  de  la  Ley,  S88,  Co.  La.  6,  «, 
and  Co.  LU.  16.     It  is  obvious  that  the 
right  claimed  under  the  custom  alleged  it 
not  a  claim  to  an  hereditament,  and  thei«- 
fore  not  such  as  to  exclude  the  juriadictioo 
of  the  county  court;    the  rule,  therefore, 
must  be  discharged,  prith  costs. 

Rule  discharged^  with  costs, 
(7)  6  Coke,  00. 
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1848.       \     WHITE  AND  OTHERS  V.  WOOD- 

May  3.    /  ward. 

Guarantie — Promise  to  pay  the  Debt  of 
another —  Consideration — Future  Supplies 
^Notice. 

B.  gate  to  A,  the  following  memorandum  in 
writing : — "  In  consideration  of  your  agree* 
ing  to  supply  S,  with  goods  upon  credit  (the 
ttvumnt  to  he  in  your  discretion),  I  hereby 
guarantee  you  the  due  payment  of  such  9um  as 
he  may  now,  or' at  any  time  and  from  time  to 
time  hereafter,  owe  you.    My  liability  under 
this  guarantie  is  to  be  limited  to  principal  sum 
in  running  account  of  1002."     Declaration 
thereon,  thai  confiding  in  B,*s  said  promise  A, 
did  afterwards  supply  S,  with  goods  amount- 
ing to  %bL  ;  that  S,  though  requested,  had  not 
paid  for  the  same,  of  all  which  B.  had  notice. 
Breach,  non-payment  by  B*  on  request,  of 
85/.  I'^Held,  on  general  demurrer,  that  the 
declaration  was  good,  and  that  the  guarantie 
disclosed  a  sufficient  consideration  for  B.'s 
promise. 

Assampsit.     The  declaration  stated  that, 
whereas  before  and  during  the  times  herein- 
after mentioned,  the  plaintiffs  were  and  still 
are  warehousemen  and  wholesale  drapers ; 
and  whereas  also  before  the  commencement 
of  this  suit,  to  wit,  &c.  the  defendant  by  a 
certain  promise  in  writing,  signed  by  the 
defendant  and  addressed  to  the  plaintiffs, 
addressed  and  promised  the  plaintiffs  in  and 
by  the  words  and  figures  following,  that  is 
to  say  :  "  Gentlemen, — In  consideration  of 
your  agreeing  to  supply  Mr.  Henry  Slater 
with  goods  upon  credit  in  the  way  of  your 
trade  (the  amount  to  be  in  your  own  discre- 
tion), I  hereby  guarantee  you  the  due  and 
regular  payment  of  such  sum  or  sums  as  he 
may  now  or  at  any  time  and  from  time  to 
time  hereafter  owe  to  you,  or  to  the  persons 
who  for  the  time  being  may  comprise  your 
firm,  and  against  any  loss  you  may  sustain 
by  his  dealings  with  you,  and  I  give  you 
full  liberty  to  extend  the  period  of  credit  to 
the  said  Henry  Slater,  and  to  take  collateral 
security  for  any  monies  in  which  the  said 
Henry  Slater  may  be  indebted  to  you,  and 
to  hold  over  or  renew  any  bills,  notes,  or 
other  securities  you  may  at  any  time  hold, 
.^Tid   to    grant   him   and  the  parties  liable 
ipon    bills,   notes,  or  other  securities  any 
.ndulgence,    and  to  compound,  concur  in 
New  Series,  XVII.— C.P. 


assignment,  or  otherwise  arrange  with  and 
to  release  him  and  them  respectively  as 
you  may  think  fit,  without  thereby  dis- 
charging or  in  any  manner  affecting  my 
liability  by  virtue  of  this  guarantie,  or 
entitling  me  to  set  off  or  claim  against  the 
sum  hereby  secured  any  dividend  or  pay- 
ment you  may  receive  from  the  said  Henry 
Slater  or  his  estate,  or  any  securities  you 
may  hold.  My  liability  under  this  guaran- 
tie is  to  be  limited  to  principal  sum  in 
running  account  of  100^."  And  the  plain- 
tiffs aver  that  they,  confiding  in  the  said 
promise  of  the  defendant,  did  afterwards  and 
before  the  commencement  of  this  suit,  to  wit, 
&c.  supply  the  said  Henry  Slater  with  goods 
of  great  value,  to  wit,  of  the  value  of  85/. 
\0s,  9d.  in  the  way  of  their  said  trade  as 
aforesaid,  and  for  certain  reasonable  prices 
and  sums  of  money,  amounting  in  the  whole 
to  a  large  sum,  to  wit,  85/.  lOs.  9d,,  and 
although  the  said  credit  and  the  time  for  the 
payment  of  the  prices  of  the  said  goods 
elapsed  before  the  commencement  of  this 
suit,  and  although  the  said  Henry  Slater 
was  afterwards,  and  before  the  commence- 
ment of  this  suit,  to  wit,  &c.  requested  by 
the  plaintiffs  to  pay  them  the  said  sum  of 
money,  yet  the  said  Henry  Slater  did  not 
pay  the  same,  or  any  part  thereof,  of  all 
which  premises  the  defendant  afterwards, 
and  before  the  commencement  of  this  suit, 
to  wit,  &c.  had  notice,  yet  the  defendant  has 
not  paid  the  said  sum  of  money  so  due  firom 
the  said  Henry  Slater  to  the  plaintiffs  as  afore- 
said, being  a  principal  sum  not  exceeding 
the  said  sum  of  100/.  in  the  said  promise  in 
writing  of  the  defendant  in  such  behalf  men- 
tioned as  aforesaid,  although  the  defendant 
was  afterwards,  and  before  the  commence- 
ment of  this  suit,  to  wit,  &c.  requested  by 
the  plaintiffs  so  to  do,  but  th^  said  sum 
still  remains  unpaid  to  the  plaintiffs,  to  the 
damage,  &c. 

General  demurrer  and  joinder. 

The  points  stated  for  argument  on  behalf 
of  the  defendant  were,  that  the  declaration 
did  not  disclose  any  consideration  for  the 
promise  therein  stated,  and  that  it  was  not 
shewn  that  the  85/.  was  a  sum  which  Henry 
Slater  did  owe  at  the  time  of  the  commence- 
ment of  the  suit  on  the  balance  of  a  running 
account. 

Pashley,  in  support  of  the  demurrer.— 
The  declaration  discloses  no  sufficient  con- 
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sideration  for  the  defendant's  promise. 
There  is  no  absolute  agreement  by  the 
plaintiffs  to  supply  Slater  with  goods.  The 
consideration  must  be  distinctly  ascertain- 
able from  the  instrument  itself,  and  it  is  at 
least  ambiguous  whether  the  consideration 
for  the  promise  was  the  amount  already  due 
by  Slater,  or  goods  to  be  afterwards  supplied 
to  him.  As  it  was  at  the  discretion  of  the 
plaintiffs  whether  they  would  supply  him 
or  not,  they  were  not  bound  to  supply  him 
at  all,  and  in  that  case  the  consideration  was 
of  no  value,  and  the  promise  of  the  defen- 
dant was  void —  Taiflorv.  Brewer  ( 1 ),  Raikes 
V.  Todd  (2),  Bryant  v.  Flight  (3).  The  de- 
claration is  also  defective,  for  not  shewing 
that  the  defendant  had  notice  of  the  supply 
of  goods  to  Slater  by  the  plaintiffs  within  a 
reasonable  time  after  such  goods  were  so 
supplied — Cramer  v.  Higginson  (4). 

[Cresswell,  J. — Is  such  notice  necessary 
to  give  the  right  of  action  ?  Possibly  the 
right  of  action  may  be  lost  by  laches  in  not 
giving  reasonable  notice,  but  in  that  case  it 
is  for  the  defendant  to  plead  it,  and  shew  it 
as  matter  of  discharge.  This  is  a  general 
demurrer  to  the  declaration ;  can  any  autho- 
rity be  found  for  saying  that  the  plaintiff 
must  allege  such  notice  in  his  declaration  ?] 

Pashleg  referred  to  Peel  v.  Tatloek  (5), 
and  Firth  v.  Thrush  (6). 

[Cresswell,  J.  —  In  cases  of  bills  of 
exchange  notice  is  necessary  by  the  Law 
Merchant,  but  not  so  on  a  guarantie  for  the 
payment  of  goods  by  another  person.] 

[Williams,  J. — And  notice  of  dishonour 
means  due  notice.] 

T.  Jones^  on  the  other  side,  was  not 
called  on. 

Wilde,  C.J. — ^There  is  no  difficulty  in 
this  case.  The  first  objection  is,  that  there  is 
no  sufficient  consideration  for  the  defendant's 
promise.  It  is  only  necessary  to  read  the  in- 
strument to  answer  this  objection.  If  the  de- 
fendant on  the  face  of  the  document  on  which 
the  action  is  brought  avers  that  a  consider- 


(1)  1  Mau.  &  Selw.  290. 

(2)  8  Ad.  &  £1.  846 ;  8.  c.  8  Law  J.  Rep.  (m.s.) 
Q.B.  35. 

(3)  5  Mee.  &  Wels.  1 14 ;  8.  o.  8  Law  J.  Rep.  (n.s.) 
Exch.  ]8g. 

(4)  1  Afason  (American),  p.  323. 

(5)  1  Boa.  &  Pul.  419. 

(6)  8  B.  &  C.  387  ;  a.  c.  6  Uw  J.  Rep.  K.B.  355. 


ation  has  been  given  for  his  guarantie,  is  not 
that  enough  ?  The  document  is,  perhaps, 
not  in  the  usual  form,  but  it  is  quite  suffi- 
cient to  support  the  promise :  nor  is  there 
any  ambiguity  in  it ;  the  supposition  that 
there  is  rests  upon  a  misapprehension.  Tbe 
existing  debt,  at  the  date  of  the  agreement 
is  referred  to,  as  well  as  the  future  advances 
to  be  made  to  Slater,  but  the  consideration 
for  the  defendant's  promise  is  the  agreement 
of  the  plaintiffs  to  supply  Slater  with  goods 
in  future.  As  to  the  reasonable  notice  of 
the  goods  having  been  supplied,  if  such  be 
necessary,  the  omission  to  give  reasonable 
notice  is  matter  of  dischai^e,  which  should 
come  by  way  of  plea  from  the  defendant 

CoLTMAN,  J.,  concurred. 

Cresswell,  J. — I  am  of  the  same  opinion. 
It  is  said  the  plaintiffs  ought  to  have  refused 
to  supply  goods  to  Slater.  But  there  is  an 
averment  that  they  did  continue  to  supply 
goods  to  him ;  and  in  Johnstone  v.  Niehollslj) 
it  was  held,  that  a  somewhat  similar  guaran- 
tie was  binding,  though  it  referred,  in  fact, 
almost  exclusively  to  goods  already  sup- 
plied. 

Williams,  J.  concurred. 

Judgment  for  the  plaintiffs. 


1848 
May 


•       >        HAMS  r.  PAWLETT. 

Venue,  Change  of. 


An  application  to  change  the  venue  after 
issue  joined  and  notice  of  trial  giveuj  mnst 
shew  at  least  that  the  plaintiff  will  not  be 
injured  or  delayed  by  the  change,  and  thai 
it  will  be  more  convenient  to  the  defendaai. 

In  this  case  a  rule  nisi  had  been  ob- 
tained, to  change  the  venue  from  Mid- 
dlesex to  Cambridgeshire.  The  decla- 
ration was  in  debt ;  and  the  plea  was,  never 
indebted. 

It  appeared  that  the  declaration  was  de- 
livered on  the  1 0th  of  March ;  dial  the  defen- 
dant, after  twice  obtaining  time  to  plead,  bein^r 
under  terms  to  plead  issuably  and  take  shon 
notice  of  trial,  delivered  his  plea  on  the  39th 

(7)  1  Com.  B.  251 ;  s.  e.  14  Law  J.  Rep.  (njl) 
C.P.  151. 
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of  March;  and  that  on  the  12th  of  April 
the  issue  was  delivered  with  notice  of  trial 
forthe  26th  of  April. 

Sanders  shewed  cause  and  ohj  ected  that  the 
application  was  made  too  late ;  that  the  affi- 
davit did  not  deny  that  it  was  made  for  the  pur- 
poses of  delay,  and  that  it  did  not  state  that 
the  defendant  intended  to  call  witnesses,  or 
that  he  had  a  good  defence  to  the  action. 

Bircham^  contrii,  submitted,  that  as  it 
appeared  the  action  was  brought  by  an 
outgoing  farming  tenant  against  the  incom- 
ing tenant  of  a  farm  in  Cambridgeshire,  it 
would  be  more  convenient  and  less  expen- 
sire  that  the  cause  should  be  tried  in  that 
county. 

Wilde,  C.J. — The  defendant  knew  from 

the  declaration  the  nature  of  the  plaintiff's 

demand,  and  of  course  he  knew  also  the 

nature  of  his  own  defence.     He  took  out  a 

summons  for  time  to  plead ;  but  he  took 

no  steps  for  obtaining  Uie  common  order  to 

change  the  venue,  till  a  week  after  he  had 

received  notice  of  trial.     He  then  makes 

this  special  application,  which  if  granted 

mil  have  the  effect  of  delaying  the  judgment 

of  the  plaintiff  until  after  the  next  assizes. 

The  Court  ought  to  know  from  the  applicant 

why  the  application  was  not  made  before, 

and  the  causes  which  render  it  desirable  to 

hive  the  action  tried  in  the  county  to  which 

it  is  sought  to  remove  it.     The  affidavit 

shews  neither  of  these.     It  may  be  that  the 

fiefendant  has  only  one  witness  whom  he 

may  intend  to  call,  or  he  may  not  intend  to 

call  any.      The  plaintiff,  on  the  other  hand, 

may  have  many  witnesses,  and  it  may  be 

more   convenient  for  him   that  the  cause 

^hou]d  be  tried  in  London.     In  support  of 

an  application  made  at  such  a  late  period, 

it  ought  to  be  distinctly  shewn  that  the 

'hange  will  be  greatly  convenient  to  the 

|)arty  moving,  and  that  it  will  occasion  no 

irtconvenience  to  the  other  side.     This  does 

not  appear:  on  the  contrary,  the  plaintiff 

would  clearly  be  delayed  by  the  proposed 

change. 

llie  rest  of  the  Court  concurred. 

Xule  discharged,  with  costs {V). 
(I )  See  Notta  v.  Curtis,  2  Cr.  &  Jer.  345. 


1848 
May  6 


i) 


FIELD  V,  SAWYER. 


Practice — Adding  Pleas — Sworn  Broker, 

After  issue  joined,  and  notice  of  trial,  the 
Court  allowed  the  defendant  to  add  a  flea, 
that  the  plaintiff  was  not  a  sworn  broker  of 
the  city  of  London,  it  appearing  thai  the 
trial  of  the  cause  would  not  he  thereby 
delayed. 

Assumpsit.  The  declaration  was  de- 
livered on  the  8th  of  January,  containing 
the  common  money  counts,  with  particulars 
of  demand  shewing  that  the  action  was 
brought  to  recover  sums  paid  by  the  plain- 
tiff, as  the  broker  of  the  defendant,  upon 
various  transactions  in  shares.  On  the  29th 
of  January  the  defendant  pleaded,  first,  non 
assumpsit;  secondly,  set-off;  thirdly,  that 
the  transactions  were  illegal  under  the 
Stock -Jobbing  Act,  7  Geo.  2.  c.  8.  On  the 
4th  of  February  the  plaintiff  replied  to  the 
first  and  second  pleas,  and  demurred  to  the 
third.  The  defendant  joined  in  demurrer, 
and,  on  the  7th  of  April,  the  demurrer 
was  set  down  for  argument,  and  the  issue 
delivered  by  the  plaintiff,  with  notice  of 
trial,  for  the  5th  of  May,  the  second  sittings 
in  Easter  term.  The  defendant  then  took 
out  a  summons  at  chambers,  to  amend  the 
third  plea,  and  to  add  a  further  plea,  that 
the  plaintiff  was  not  a  broker  duly  licensed 
within  the  city  of  London — 6  Anne,  c.  1 6. 
On  the  20tli  of  April  the  Judge  made  an 
order,  allowing  the  amendment  of  the  third 
plea,  on  payment  of  costs,  but  declined  to 
allow  the  additional  plea.  The  costs  of  the 
amendment  were  not  paid,  and  the  plaintiff 
countermanded  the  notice  of  trial. 

Snow,  on  the  28th  of  April,  obtained  a 
rule  nisi,  for  leave  to  add  a  plea  that  the 
plaintiff  was  not  a  duly  licensed  broker. 
He  cited  Huber  v.  Steiner{\)  and  Smith 
V.  Dixon  (2). 

Hugh  Hill  now  shewed  cause. — The 
defendant  knew  from  the  particulars  the 
nature  of  the  plaintiff's  claim.  He  may 
have  known,  at  the  time  he  originally  pleaded 
in  January,  the  fact  that  the  plaintiff  was 
not  a  licensed  broker.  The  delay  in  making 
this  application  is,  therefore,  inexcusable ; 


(1)  4Mo.  AcSc.  328. 

(2)  4  Dowl.  P.C.  471. 
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and  the  Court  will  not  interfere  with  the 
discretion  of  the  Judge  who  refused  an  appli- 
cation made  after  notice  of  trial,  which  would 
have  the  effect  of  delaying  the  plaintiff. 

Snow,  in  support  of  the  rule. — The  plain- 
tiff, having  countermanded  his  notice  of  trial, 
will  not  now  be  delayed  by  the  addition  of 
the  proposed  plea ;  and  even  if  the  applica- 
tion might  have  been  made  earlier,  this  is 
no  answer  to  it,  if  the  proposed  defence  be 
one  which  is  founded  on  justice,  and  if  the 
plaintiff  be  placed  in  no  worse  position  than 
he  would  have  been  in  if  such  a  plea  had 
been  originally  on  the  record. 

Wilde,  C.J. — The  defendant  would  have 
been  entitled  to  what  he  seeks,  according 
to  the  usual  practice  of  the  Court,  if  he  had 
made  the  application  originally  before  notice 
of  trial  was  given ;  but  he  lets  the  time  go  by, 
and  he  now  asks  for  the  indulgence  of  the 
Court  to  be  permitted  to  add  this  plea.  I 
confess  I  see  no  reason  why  he  should  n6t 
be  allowed  to  do  so.  There  is  nothing  in 
the  plea  itself  which  should  deprive  him  of 
the  privilege.  The  plea  is  not  an  unjust 
plea,  but  founded  upon  an  act  of  parliament 
passed  for  public  purposes,  and  essential  to 
the  public  security,  in  the  numerous  and 
important  transactions  in  which  it  is  most 
desirable  that  proper  persons  only  should 
be  allowed  to  act  as  agents.  Then,  if  the 
plea  be  not  against  conscience,  is  there  any- 
thing in  the  facts  to  deprive  the  defendant 
of  that  which  would  otherwise  be  his  right  ? 
True  he  comes  late ;  but  "  late"  is  a  relative 
term,  and  it  seems  that  the  plaintiff  having, 
for  some  other  independent  reason,  counter- 
manded the  notice  of  trial,  will  not  now  be 
delayed  by  the  addition  of  the  proposed  plea. 

Rule  absolute^  on  payment  of  costs 
of  the  amendment  of  the  third 
plea  and  of  this  application; 
the  plea  to  be  delivered  in  a 
week. 


2.  J 


MEETEN  V,  NICHOLLS. 


1848. 
May  12, 

Costs — Suggestion  on  the  Roll — County 
CottW— 9  ^  10  Vict.  c.  95.  ss.  128,  129— 
Affidavit,  Negativing  Exceptions  in. 

In  order  to  deprive  a  plaintiff  of  costs 
under  the  \29th  section  of  the  County  Court 


Act,  the  defendant  must  shew  affirmatively  thai 
the  case  is  not  within  any  of  the  exceptions 
mentioned  in  the  1 2Sth  section  of  that  act* 

Assumpsit  by  indorsee  against  indorser 
of  two  bills  of  exchange,  for  111.  and  14/. 
respectively. 

At  the  trial,  at  the  last  Kingston  Assizes, 
the  plaintiff  had  a  verdict  for  \ll.  The 
learned  Judge  who  tried  the  cause  did  not 
certify  that  the  action  was  fit  to  be  brought 
in  the  superior  court.  Notice  of  taxation 
having  been  given — 

Talfourd,  Serj.  (May  8,)  obtained  a  rule 
nisi  calling  on  the  plaintiff  to  shew  cause 
why  he  should  not  bring  in  the  poster,  in 
order  that  a  suggestion  might  be  entered 
on  the  record  to  deprive  him  of  costs,  under 
the  9  &  10  Vict.  c.  96.  s.  129.  The  aflB- 
davit  on  which  he  moved  alleged  that  the 
plaintiff  and  the  defendant  dwelt  within 
twenty  miles  of  each  other,  and  that  the 
cause  of  action  arose  within  the  jurisdictioii 
of  the  county  court,  within  which  the  defen- 
dant  carried  on  his  business  at  the  time  of 
action  brought. 

Lush  now  shewed  cause. — The  affidavit 
does  not  allege  that  neither  the  plaintiff  nor 
the  defendant  is  an  officer  of  the  county 
court.  It  does  not,  therefore,  negative  the 
exceptions  in  the  128th  section  of  the 
9  &  10  Vict.  c.  95,  which  provides,  "  that 
all  actions  which  before  the  passing  of  this 
act  might  have  been  brought  in  any  of  Her 
Majesty's  superior  courts  of  record,  where 
the  plaintiff  dwells  more  than  twenty  miles 
from  the  defendant,  or  where  the  cause  of 
action  did  not  arise  wholly  or  in  some 
material  point  within  the  jurisdiction  of  the 
court  within  which  the  defendant  dwells  or 
carries  on  his  business  at  the  time  of  the 
action  brought,  or  where  any  officer  of  the 
county  court  shall  be  a  party,  except  in 
respect  of  any  claim  to  any  goods  and  chattels 
taken  in  execution  of  the  process  of  the 
court,  or  the  proceeds  or  value  thereof^  may 
be  brought  and  determined  in  any  such 
superior  court  at  the  election  of  the  party 
suing  or  proceeding  as  if  this  act  had  not 
been  passed."  The  plaintiff,  if  an  officer 
of  the  county  court,  may  still  bring  his 
action  in  the  superior  court.  Then  the  1 29th 
section  only  operates  to  deprive  plaintiffs 
of  costs,  if  any  action  be  brought  in  the 
*  See  Nind  v,  Rhodes,  ante,  Q.B.  179. 
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superior  court  '*for  any  cause  other  than 
those  lastly  hereinbefore  (in  the  128tb  sec- 
tion) specified."  The  129th  section,  there- 
lure,  does  not  apply  to  the  present  case. 

The  Court  called  on — 

Talfourdf  Serj.,  to  support  the  rule. — 
The  128th  section  applies  to  particular  kinds 
of  actions,  and  also  to  actions  by  or  against 
particular  persons,  yiz.,  the  o£Scers  of  the 
county  court.  The  first  question  is,  whether 
the  words  in  the  129th  section,  '*  where  the 
action  is  commenced  for  any  cause  other 
than  thofie  previously  specified,"  refer,  not 
only  to  the  causes,  but  to  the  persons  men- 
tioned in  the  128th  section.  But  even  if 
they  do,  this  is  matter  of  proviso  and  excep- 
tion, which  must  come  from  the  other  side. 
It  is  sufficient  for  the  defendant  to  shew 
affirmatively  in  the  first  instance,  that  the 
ca.se  is  within  the  jurisdiction  of  the  county 
court,  within  the  58th  section  of  the  statute. 

Wilde,  C.J. — No  :  you  say  the  rights  of 
the  plaintiff  to  sue  in  the  superior  court  are 
uken  away :  you  must  shew  this  affirma- 
tively. Your  affidavit  does  negative  some 
oi  the  exceptions  of  the  128th  section,  for 
you  have  affirmed  that  the  plaintiff  lives 
within  twenty  miles  of  the  defendant,  and 
that  the  cause  of  action  arose  within  the 
jurisdiction  of  the  court  in  which  the  defen- 
(iunt  dwells.  You  are  equally  bound  to 
^hew  that  he  is  not  an  officer  of  the  county 
court :  otherwise,  his  right  to  sue  in  the 
^'iperior  court  is  not  excluded. 

CoLTMAN,  J. — The  point  has,  I  believe, 
never  been  raised  before ;  but  1  think  the 
exceptions  of  the  128th  section  must  all  be 
.'i'gatived,  before  the  penalty  imposed  by 
the  129th  section  in  all  other  cases  can  be 
in^tisted  on* 

CaEsswELL,  J. — The  128th  section  is  not 
a  proviso.  It  excepts  from  the  obligation 
to  sue  in  the  county  court  certain  cases. 
Yhen  the  129th  section  says,  in  all  cases 
'^'Ut  those  so  excepted  you  must  sue  in  the 
ojunty  eourt,  or  run  the  risk  of  losing  costs. 
Ihf  defendant  must  shew  that  this  is  not 
i>:ie  of  the  excepted  cases. 

WiLUAMS,  J. — He  must  not  only  shew 
it  by  his  affidavit,  but  so  must  the  sugges- 
tion on  the  record.  Otherwise,  there  would 
*t  error  on  the  record. 

Rule  discharged,  with  coats. 


1847 
Jan 
May 


H7.     ^ 
.29;    V 
yl2.  ) 


RI2ZI  V.  POLETTI. 


Judgment,  as  in  Case  of  Nonsuit — Per- 
emptory Undertaking  to  try, 

A  rule  nisi  for  judgment  as  in  case  of  a 
nonsuit  was  discharged  in  Michaelmas  term 
upon  the  plaintiff*s  giving  a  peremptory 
undertaking  to  try  at  the  sittings  after  that 
term.  The  plaintiff  entered  the  cause  for 
those  sittings ;  but  it  was  not  reached  in  the 
course  of  business,  and  was  made  a  remanet. 
On  the  fifth  day  of  Hilary  term,  the  defen- 
dant obtained  a  rule  absolute  for  judgment 
as  in  case  of  a  nonsuit.  On  application  to 
set  the  rule  aside, — Held,  that  a  peremptory 
undertaking  to  try  is  not  an  engagement  to 
try  at  all  events :  a  bona  fide  attempt  to 
fulfil  the  undertaking  is  a  compliance  there- 
with. 

On  the  19th  of  November  1847,  the  de- 
fendant obtained  a  rule  nisi  for  judgment 
in  this  cause  as  in  case  of  a  nonsuit,  which 
was  discharged  on  the  24th  of  November 
1847,  upon  the  plaintiff's  giving  a  peremp- 
tory undertaking  to  try,  at  the  adjourned 
sittings  after  Michaelmas  term,  1847,  pur- 
suant to  the  notice  of  trial  that  had  been 
then- given  by  the  plaintiff. 

The  plaintiff,  on  the  2drd  of  November, 
|i[ave  notice  of  trial  for  the  adjourned  sittings 
for  London  after  Michaelmas  term,  and 
entered  the  record  for  trial  at  those  sittings 
on  the  2nd  of  December  (the  last  day  for 
entering  causes  being  the  7th  of  December). 
The  Court  did  not  arrive  at  the  cause  in 
the  course  of  business;  and  on  the  17th 
of  January  1848,  the  defendant  obtained  a 
rule  for  judgment  as  in  case  of  a  nonsuit 
(which  is  absolute  in  the  first  instance). 

On  the  19th  of  January, 

Bramwell  obtained  a  rule  nisi  to  discharge 
the  rule  of  the  17th  of  January,  obtained 
by  the  defendant,  and  to  enlarge  the  plain- 
tiff's peremptory  undertaking. 

Charnock  (Jan.  29,)  shewed  causc.-^The 
defendant  was  regular  in  his  application  on  the 
17th  of  January ;  the  plaintiff  ought  to  have 
asked  the  Court  to  enlarge  the  peremptory 
undertaking  within  the  first  four  days  of 
the  term.  A  peremptory  undertaking,  as 
the  name  imports,  is  uu  undertaking  to  try 
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at  all  events — Ward  v.  Turner (\),  The 
judgment  of  this  Court,  in  Peirie  v.  Cullen 
(2),  wherein  the  statute  14  Geo.  2.  c.  6.  s.  1. 
and  the  terms  of  the  peremptory  under- 
taking were  very  fully  considered,  is  a 
direct  authority  for  the  course  pursued  hy 
this  defendant.  Lumley  v.  Dubourg  (S)  is 
not  consistent  with  the  decision  in  Peirie 
V.  Cullen;  and  in  Rogers  v.  Vandercom{4) 
the  Bail  Court  adopted  the  construction  of 
the  statute  given  hy  this  Court. 

BramweUf  in  support  of  the  rule. — In 
Rogers  v.  Vandercom  the  question  turned 
upon  the  absence  of  a  material  witness ;  the 
delay  here  complained  of  was  the  act  of  the 
Court.  Lumley  v.  Dubourg  is  to  be  sup- 
ported rather  than  the  decision  of  this  Court 
in  Peirie  v.  CuUen. 

[Maule,  J. — I  perceive  that  in  giving 
judgment  in  Lumley  v.  Dubourg  the  words 
of  the  statute  are  chiefly  referred  to  ; 
the  terms  of  the  peremptory  undertaking 
itself  were  not  much  considered.] 

In  Peirie  v.  Cullen  the  terms  of  the  sta- 
tute were  not  much  considered,  and  the 
form  of  the  peremptory  undertaking  seems 
there  to  have  had  undue  weight  on  the  mind 
of  the  Court.  It  is  submitted  that  looking 
at  the  statute  and  the  terms  of  the  under- 
taking, the  true  meaning  is  this :  the  plain- 
tiff is  to  take  all  necessary  steps  to  try  at 
the  sittings  named  in  the  undertaking ;  and 
if  the  cause  is  not  reached  at  those  sittings, 
then  he  is  to  try  as  soon  after  as  possible. 
If  the  Court  does  not  arrive  at  the  cause, 
there  is  no  default  or  neglect  on  the  part  of 
the  plaintiff;  if  his  witnesses  are  ill,  or  he 
omits  to  take  a  6tep  he  ought  to  have  done, 
either  of  such  matters  might  be  considered 
within  his  controul  to  such  an  extent  as  to 
oblige  him  to  apply  to  the  Court  to  enlarge 
his  undertaking. 

[Maule,  J. — The  Courts  always  grant  a 
rule  on  affidavits  that  the  party  giving  the 
peremptory  undertaking  did  not  proceed  to 
trial.] 

Yes ;  but  here  the  plaintiff  has  proceeded 
as  far  as  he  could ;  therefore  it  is  not  true  to 
say  the  plaintiff  did  not  proceed  to  trial. 

(1)  SDowl.  P.C.22. 

(2)  2  Dowl.  &  L.  P.O.  604 ;  s.  o.  14  Law  J.  Rep. 
(N.S.)  C.P.  29. 

(3)  14  Mee.&c  Weill.  295;  sx.  14  Law  J.  Rep.(N.s.) 
Exch,  334. 

(4)  5  Dowl.  fit  L.  P.O.  104 ;  s.  c.  15  Law  J.  Rep. 
(N.S.)  Q.B,  313. 


Those  words  mean  the  plaintiff  is  to  do 
everything  he  can  to  proceed  towards  the 
trial  of  the  cause. 

[Williams,  J.  —  In  Tidd^s  Practical 
FormSf  p.  266,  the  affidavit  for  judgment 
states  *'  that  the  plaintiff  peremptorily  un- 
dertook to  bring  on  the  said  cause  to  be 
tried,"  &c.  "  and  that  the  plaintiff  hath  not 
proceeded  to  the  trial  of  the  said  issue  in 
pursuance  of  his  said  undertaking";  there- 
fore, according  to  Tidd,  it  seems,  "  to  pro- 
ceed"  means  the  same  thing  as  "  to  bring 
on."] 

It  is  submitted  that  the  use  of  different 
words  rather  shews  that  a  different  meaning 
is  to  be  attributed  to  them.  The  intention 
of  discharging  the  rule  for  judgment  on  a 
peremptory  undertaking  is  to  give  the  plain- 
tiff further  time  to  try  the  cause;  but  no 
further  time  is  in  truth  given  if  it  be  coupled 
with  a  condition  impossible  to  be  performed. 
It  was  here  impossible  to  try,  as  the  cause 
was  not  reached  in  its  order;  and  there- 
fore this  rule  should  be  made  absolute. 

Cur,  adv.  vnU, 

The  judgment  of  the  Court  was  now 
(May  12)  delivered  by — 

Cresswell,  J. — This  is  a  case  respect- 
ing the  practice  of  the  Court  in  cases 
where  rules  for  judgment  as  in  case  of  non- 
suit have  been  discharged  on  peremptory 
undertakings.  In  this  case,  in  Michaelmas 
term  last,  a  rule  for  judgment  as  in  case 
of  a  nonsuit  was  discharged  on  a  per- 
emptory undertaking  to  proceed  to  the  trial 
of  the  cause  at  the  adjourned  sittings  after 
that  term.  It  appears  that  the  plaintiff 
duly  entered  his  cause,  and  did  what  be 
could,  bond  fide,  to  proceed  to  trial  at  the 
time  fixed,  but  in  the  course  of  business 
the  Court  did  not  arrive  at  that  cause.  In 
the  first  five  days  of  Hilary  term  the 
defendant  came  and  moved  for  a  rule  for 
judgment  as  in  the  case  of  a  nonsuit,  in 
the  ordinary  way,  for  not  proceeding  to 
trial  pursuant  to  a  peremptory  undertaking! 
which,  of  course,  is  absolute  in  the  first 
instance.  Afterwards,  application  was  made 
to  set  that  judgment  aside  as  iiregulsr. 
The  application  to  set  it  aside  was .  founded 
upon  a  citee  of  Lumley  v.  Dubourg:  the 
application  was  resisted  on  the  authority  of 
the  case  in  this  court  of  Peirie  v.  Cullen. 
It  appeared  in  that  case  that  the  party  bad 
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given  a  peremptory  undertaking  to  go  to 
trial,  and  according  to  the  opinion  of  the 
late  Lord  Chief  Justice,  upon  the  facts  of 
the  case  appearing  upon  affidavit,  had  not 
made  a  bond  fide  attempt  to  fulfil  that  un- 
dertaking, and  therefore  it  was  held,  that 
the  party  was  entitled  to  a  rule  absolute 
for  judgment  as   in   case  of   a  nonsuit. 
My  Brother  Maule  went  further  in   that 
case,  and  expressed  an  opinion  that  when  a 
party  undertakes  to  go  to  trial  at  a  particular 
time,  it  is  an  absolute  undertaking,  and  he 
is  responsible  if  he  is  not  able  to  perform 
it,  and  can  only  protect  himself  against  a 
rule  absolute  for  judgment  as  in  casef  of  a 
nonsuit  by  coming  to  enlarge  his  peremp- 
tory undertaking.     The  case  in  the  Ex- 
chequer was  after  that  decision ;  and  after 
communicating  with  the  late  Lord   Chief 
Justice  of  this  Court,  the  Court  of  Exchequer 
came  to  the  determination  that  it  was  not 
necessary  for  the  party  to  enlarge  his  per- 
emptory undertaking,  that  he  had   done 
enough  if  he  had  set  the  case  down  for  trial, 
b&ndfide  attempting  to  bring  it  on  for  trial. 
We  have  therefore  communicated  with  the 
Judges  in  the  other  courts,  in  order  that 
there  might  be  uniformity  of  practice  in  this 
particular,  and  we  all  think   the  case  of 
LumUy  v.  Dubourg  should  be  adhered  to, 
that  the  rule  there  laid  down  will  be  the 
proper  rule  in  similar  cases  for  the  future, 
and  the  rule  in   the  present  instance  for 
st'tting  aside  the  judgment  will,  therefore, 
be  absolute ;  but  inasmuch  as  the  parties 
proceeded  in  conformity  with  what  they  had 
pounds  for  thinking  was  the  decision  of 
this  Court,  we  think  the  rule  should  be 
•absolute  without  costs. 


Rule  absolute,  without  eostM. 


1848.      \ 
il  17.  J 


BATTY  V.  MARRIOTT. 


April 
Gaming — 8  ^  9  Vict»c.  109. — Foot-race, 

Since  the  passing  of  the  S  ^  9  Vict. 
c.  109.  a  fooUraee  is  a  lawful  exercise. 

Two  persons  deposited  10/.  each  with  a 
siakeholdeTf  to  abide  the  event  of  a  foot-race 
to  be  run  between  them: — Held,  that  the 
money  deposited  was  **  a  subscription"  for  a 
*vm  of  money  to  be  awarded  to  the  winner 
of'*  a  lawful  game"  within  the  8  <$•  9  Fict. 
r.  109.  s.  18. 


Assumpsit.  The  declaration  stated  that 
the  defendant  was  indebted  to  the  plaintiff 
in  10/.  for  money  had  and  received,  to  the 
use  of  the  plaintiff,  and  in  10/.  on  an 
account  stated. 

Plea — Non  assumpsit 

The  cause  was  tried,  on  the  29th  of  June 
1847,  before  the  assessor  of  the  sheriff  of 
Yorkshire,  when  it  appeared  that  the  plain- 
tiff and  one  Askey  agreed  to  run  a  foot-race 
for  20/.,  and  each  of  them  deposited  10/. 
with  the  defendant  to  abide  the  event. 
The  race  was  run,  and  Askey  was  declared 
the  winner.  The  decision  was  disputed, 
and  the  plaintiff  gave  notice  to  the  defen- 
dant not  to  pay  over  the  stakes  to  Askey, 
and  demanded  back  bis  own  deposit,  who, 
notwithstanding  such  demand,  paid  over 
the  money  to  Askey.  A  verdict  was  found 
for  the  plaintiff  for  10/.,  leave  being  reserved 
for  the  defendant  to  move  to  enter  a  non- 
suit. A  rule  accordingly  had  been  ob- 
tained on  the  ground  that  as  the  money 
was  deposited  with  the  defendant  to  abide 
the  event  of  a  legal  game,  the  contract 
was  a  legal  contract,  and  within  the 
proviso  of  Uie  18th  clause  of  the  8  &  9  Vict, 
c.  109(1). 

Ogle  now  shewed  cause. — The  plaintiff 
claimed  his  stake  before  the  defendant  paid  it 
over,  and  he  is  therefore  entitled  to  recover  it 
back.  It  is  not  contended  that  the  plaintiff 
is  entitled  as  a  winner,  but  on  the  ground 
that  as  the  wager  was  illegal,  the  contract 
can  be  repudiated  at  any  time  before  the 
money  is  paid  over.  A  foot-race  is  an 
illegal  game  by  the  combined  operation  of 
the  statutes  16  Car.  2.  c  74.  s.  2.  and  the 
9  Anne,  c.  14.  ss.  1,  2.  Goodbum  v. 
Marleg  (2)  and  LynaU  v.  Longbottom  (3) 

(1)  Which  entotB  **that  aU  eontraota  or  agree- 
menu,  whether  bj  parol  or  in  writing,  hy  waj  of 
gaming  or  wagering,  ahall  be  null  and  Toid ;  and  that 
no  auit  shall  be  brought  or  maintained  in  any  court  of 
law  or  equity,  for  recovering  any  anm  of  money  or 
raluable  thing  alleged  to  be  won  upon  any  wager,  or 
which  shall  have  been  deposited  in  the  hands  of  any 
person  to  abide  the  event  on  which  any  wager  shall 
have  been  made :  Provided  alway8,thattnis  enactment 
shall  not  be  deemed  to  apply  to  any  subeeription  or 
contribution,  or  agreement  to  subsmbeor  contribute 
for  or  towards  any  plate,  prise,  or  sum  of  money  to 
be  awarded  to  the  winner  or  winners  of  any  lawful 
game,  sport,  pastime,  or  exercise." 

(2)  2  Stra.  1159. 

(3)  2  Wils.  36. 


216 


COURT  OF  COMMON  PLEAS  : 


decide  that  a  foot-race  for  more  than  10/. 
is  an  illegal  game.  Hastelow  v,  Jackson 
(4)  shews  that  money  deposited  with  a 
stakeholder  to  abide  the  event  of  an  illegal 
game  can  be  recovered  at  any  time  before 
the  stakes  have  been  paid  over,  whether 
the  event  has  been  decided  or  not.  Such 
was  the  law  before  the  recent  statute, 
8  &  9  Vict.  c.  109.  It  is  contended  on 
the  other  side,  that  the  15th  section  of 
that  act  repeals  the  statute  of  Anne,  and 
that  the  race  was  a  legal  game,  pro- 
tected by  the  proviso  at  the  end  of  the 
18th  section  of  the  8  &  9  Vict.  c.  109. 
But  the  statute  of  Anne,  so  far  as  it  pro*- 
hibits  unlawful  gaming,  is  not  repealed  by 
the  15  th  section  of  the  8  &  9  Vict.  c.  109, 
by  which  only  so  much  of  an  act  passed  in 
the  ninth  year  of  the  reign  of  Queen  Anne, 
intituled,  &c.  as  was  not  altered  by  the 
5  &  6  Will.  4.  c.  9.  shall  be  repealed.  That 
enactment  does  not  annihilate  the  Ist 
and  2nd  sections  of  the  9  Anne,  c.  14, 
but  repeals  only  the  5th  section  of  that 
statute.  Then,  as  the  proviso  at  the 
end  of  the  18th  clause  of  the  8  &  9  Vict, 
c.  109.  excepts  only  lawful  games  from  the 
operation  of  the  former*  part  of  the  section, 
and  the  2nd  section  of  the  9  Anne,  c.  14, 
which  allows  an  action  to  be  brought  for 
money  lost  at  gaming,  is  still  in  force,  the 
plaintiff  is  entitled  to  recover. 

Hugh  Hill,  in  support  of  the  rule. — The 
race  was  a  legal  game,  protected  by  the 
proviso  of  the  18th  section  of  the  8  &  9 
Vict.  c.  109.  Askey  was  declared  the 
winner,  and  the  defendant  performed  his 
duty  by  paying  over  the  stakes  to  him. 
A  foot-race  is  not  illegal  by  the  common 
law,  nor  is  it  illegal  by  statute.  It  never  was 
by  any  statute  bg  itself  illegal,  and  is  only 
mentioned  by  name  in  the  2nd  section  of 
16  Car.  2.  c.  7,  which  prohibits  the  recovery 
of  money  won  at  a  foot-race  bg  cheating. 
The  2nd  section  of  the  9  Anne,  c.  14. 
makes  a  foot-race  or  any  other  game  illegal, 
if  any  person  concerned  in  it  loses  the  sum 
of  10/.,  and  so  a  cricket  match  for  20/. 
a  side  was  held  illegal — Hodson  v.  Terrill 
(5).     The  1st  section  of  the  same  statute 

(4)  8  B.  &  C.  221 :  8.  e.  6  Uw  J.  Rep.  K.B. 
318. 

(5)  1  Cr.  &  M.  797 ;  8.  o.  2  Uw  J.  Rep.  {».s.) 
Exch.  282. 


makes  all  notes,  bills,  and  other  securities 
given  for  money  lost  at  play  absolutdy 
void ;  that  is  partially  repealed  by  5  &  6 
Will.  4.  c.  41.  s.  1,  which  enacts  that  the 
notes,  bills,  and  securities  mentioned  in  the 
statute  of  Anne  are  not  to  be  deemed  void, 
but  shall  be  taken  as  having  been  given  or 
executed  for  an  illegal  consideration*  whilst 
by  section  2.  of  the  statute  of  Will.  4. 
money  paid  on  account  of  such  bills,  &c. 
may  be  recovered  from  parties  to  whom 
such  bills    were  originally  given.     Then 
comes  the  late  statute,  8  &  9  Vict.  c.  109, 
the  15  th  section  of  which  repeals  the  staL 
16   Car.   2.  c.  7.  and  the   whole  of  the 
Stat,  of  Anne,  except  such  part  of  it  as  is 
maintained    in  its  altered    state    by  the 
5  &  6  Will.  4.  c.  41.     The  8  &  9  Vict 
c.  109.  contemplates  two  objects:  t^  first, 
is  to  restrain  and  put  an  end  to  improper 
gaming ;  the  seccmd,  to  encourage  all  gaoacs 
of  skill,  and  to  allow  bets  on  them;  aod 
those  objects  are  attained  by  the  18th  sec- 
tion of  the  statute.  Parties  are  not  restrained 
by  that  statute  from  playing  at  illegal  gameK, 
hut  are  restrained  from  betting,  and  from 
recovering    money  won    apon    any  sncb 
games.     The  sole  question  here  is,  is  this 
contract  within  the  proviso  at  the  end  of  the 
18th  section  ?     That  {Mioviso  means  thai 
whenever  the  money  subscribed  is  to  be  paid 
to  the  winner  of  a  lawfril  game,  the  contract 
is  legal. 

[CRE8ew£LL,J. — Suppose  a  cricket  match 
where  there  are  eleven  persons  on  each  side, 
and  one  on  each  side  were  to  agree  to  pay 
the  other  100/.  on  the  event.] 

Possibly  such  a  contract  woold  not  be 
protected,  as  the  money  oOuld  scarody  be 
said  to  be  subscribed  to  be  paid  to  the 
winner  or  winners  within  the  words  of  the 
proviso.  If  ten  persons  were  to  subscribe  a 
sum  of  money  to  be  paid  to  the  winna  oi 
a  foot-race,  such  a  contract  would  be  per- 
fecUy  legal.  It  can  make  no  difference  ti' 
two  only  subscribe!  instead  of  ten,  and  it 
is  equally  within  the  proviso  though  the 
parties  contesting  the  race  are  the  parties 
who  subscribe  the  money  to  be  paid  to  the 
winner.  The  distinction  between  the  case* 
where  the  money  is  to  be  paid  to  tbe  viimer 
•of  the  race  or  to  the  winner  of  m  wagicr  a 
recognised  in  ClagUm  v.  Jenmings  (6),  £r«aj 

(6)  2  W.  Black.  7061 


EASTER  TERM,  1848. 


217 


V.  PraU  (7),  ChaUand  v.  Bra^  (8).  In 
Affkgarth  ▼.  CoUey(fi)  the  money  sub- 
mibed  was  under  10/.,  and  therefore  could 
not  be  leeoveied.  Emery  v.  Richards  (10) 
decides  that  a  foot-*raee  for  a  sum  under 
]0/.  is  perfectly  legal.  The  words  of  the 
proriso  in  the  18th  secdon  are  sufficient  to 
protect  all  cases,  where  the  money  sub* 
scribed  or  agreed  to  be  subscribed  is  to  be 
paid  to  the  winner  of  the  race.  The  deci- 
sioo  in  Bentinek  v.  Connop  (11)  turned 
upon  the  fact  of  the  wagering  being  on 
ticket  or  credit,  and  that  was  one  of  the 
cbief  reasons  which  gave  rise  to  the  statute 
of  Victoria. 

[Cresswsll,  J. — ^What  do  you  say  to 
the  second  horse  saving  his  stake  ?] 

Probably  the  second  horse  not  being  a 

winner  the  owner  could  not  recover  anything. 

[Wilde,  C.J. — Why  is  he  not  a  winner 

as  well  as  the  first,  according  to  the  rules  of 

the  race  ?] 

[CoLTMAN,  J.— Suppose  the  party,  instead 
of  paying  the  money,  gave  a  promissory 
note  for  the  amount  of  the  stakes,  could  the 
winner  of  the  race  recover  upon  it,  regard 
being  had  to  the  statute  of  Anne  ?] 

Probably  that  statute  is  not  so  far  re- 
pealed, and  the  winner  could  not  recover 
upon  the  note  so  received  by  him. 

Wilde,  C.J. — Considering  the  subject- 
matter  of  this  act,  under  which  many  cases 
of  complication  and  difficulty  must  arise, 
the  only  rule  which  can  be  adopted  in  its 
construction  appears  to  be  this-*what  are 
the  plain  words  of  the  statute  ?     If  a  case 
seems  to  be  brought  within  the  provisions 
of  any  particular  part  of  the  statute,  and 
there  is  nothing  in  the  act  repugnant  to  the 
operation   of  the  words  contended  for  in 
the  pardcnlar  case,  I  am  satisfied  with  giving 
effect  to  those  words  in  each  case  as  it  arises 
before  as.     In  this  case  the  first  question 
to  be  decided  is— is  a  foot-race  a  lawful 
game  ?     The  statute  of  Anne  which  made 

(7)  a  Msii.&Gr.759;  8.C.  11  Law  J.  Rep.(N.8.) 
C.P.  87. 
(S)   1  Z>owl.  P.O.  (n.s.)  783 ;  s.  c.  11  Law  J.  Rep. 

!».*.)  an.  204. 

(9)  10  Mee.  &  W«ls.  728 ;  s.  c.  12  Law  J.  Rep. 
V.8.)  Excb.aiw 

(10)  14  Ibid.  728  ;  s.  c.  16  Law  J.  Rep.  (n.8.) 

Lich.  49. 

<]1)  5  Q.B.  Rep.  693;   s.c.  IS  Lsw  J.  Rep. 
>.*.}Q.B.  IIW. 
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it  unlawful  is  repealed  so  hx  as  regards 
that  question,  though  it  may  be  that  act  is 
still  in  force  so  far  as  it  renders  of  no  value 
certain  securities  given  by  way  of  gaming. 
The  next  question  is — what  is  the  effect  of 
the  18th  section  of  the  8  &  9  Vict.  c.  109. 
controuled  as  that  section  is  by  the  proviso 
at  its  conclusion  ?  It  seems  under  that  pro- 
viso that  if  ten  or  twelve  persons  subscribed 
to  a  fund,  which  fund  was  to  be  awarded  to 
the  winner  or  winners  of  a  lawful  game, 
such  winner  might  recover  the  money.  In 
this  case  there  are  only  two  persons  who 
have  subscribed  to  a  fund,  which  is  to  be 
paid  over  to  the  winner  of  a  race,  and  the 
two  parties  subscribing  are  the  parties  en- 
gaged in  the  race.  As  the  race  is  not  an 
illegal  game,  and  the  money  subscribed  is 
confined  to  these  two  parties,  a  question 
arises,  whether  that  is  not  in  effect  a  wager, 
and  therefore  within  the  enactment  of  the 
18th  section,  which  enacts  that  no  suit  shall 
be  maintained  in  any  court  for  any  sum  of 
money  alleged  to  be  won  upon  any  wager. 
There  is  an  apparent  difficulty  in  saying 
that  the  case  upon  this  state  of  facts  does 
not  come  within  the  mischief,  and  is  not 
the  sort  of  gaming,  intended  to  be  prohibited 
by  the  18th  section  of  the  act,  and  in  hold- 
ing (as  the  money  is  to  be  paid  to  the  winner 
of  a  lawful  game)  that  the  proviso  at  the 
end  takes  the  case  out  of  the  operation  of 
the  first  part  of  the  section.  At  the  same 
time,  in  construing  this  act  of  parliament, 
one  must  consider  the  circumstances  which 
were  passing  in  the  world  at  the  time  the 
act  passed,  the  position  of  the  members  of 
the  legislature  who  passed  it,  and  the  kind 
of  gaming  it  was  particularly  intended  to 
except  from  the  operation  of  the  act.  Many 
of  those  members  engaged  in  the  sport  of 
horse-racing,  a  great  part  of  which  consists 
in  running  match  races,  where  one  person 
runs  his  horse  against  the  horse  of  another 
for  a  sum  of  money  deposited  by  each  party, 
the  whole  of  which  sum  the  owner  of  the 
winning  horse  is  entitled  to  receive.  Clearly 
such  matches  were  not  intended  to  be  pro- 
hibited by  this  act  of  parliament,  and  are 
within  the  direct  terms  of  this  proviso.  In 
what  respect  does  the  present  differ  from  a 
match  race  ?  The  proviso  is  confined  to 
the  protection  of  subscriptions  where  the 
whole  sum  subscribed  is  to  be  awarded  to 
the  winner  of  a  lawful  game ;  and  it  seems 
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to  me  that  this  subscription  is  lawful,  the 
foot-race  a  lawful  game,  and  the  case  directly 
protected  by  the  proviso.  As,  therefore, 
the  plaintiff  has  subscribed  his  money  on 
a  legal  contract,  he  is  not  at  liberty  to 
rescind  such  contract  at  any  time  he  pleases. 
That  money  is  to  be  awarded  to  the  winner 
of  a  legal  race,  and  if  a  proper  tribunal 
had  not  been  specially  pointed  out  to  decide 
who  is  the  winner,  the  law  must  have  decided 
it.  The  plaintiff  says,  "  I  can  withdraw  from 
the  contract  at  any  time," — the  answer  is, 
' '  The  contract  is  legal  and  you  cannot.  * '  This 
would  be  the  case  even  if  the  event  was 
not  decided,  but  here  it  has  been  decided ; 
and  if  there  be  any  distinction  in  the  two 
cases,  that  distinction  is  against  the  present 
plaintiff.  I  am  of  opinion  that  a  nonsuit 
must  be  entered. 

CoLTMAN,  J. — I  am  of  the  same  opinion. 
A  foot-race  is  a  lawful  game  at  common 
law,  and  if  it  were  made  unlawful  by  the 
statutes  of  Charles  and  Anne,  those  sta- 
tutes are  now  so  far  repealed.  It  does 
not  materially  affect  the  present  case,  but 
it  seems  a  strange  anomaly  that  a  party 
entitled  as  the  winner  of  stakes  subscribed 
to  abide  the  event  of  a  legal  game  may 
recover  the  money  in  an  action,  whilst  by 
the  joint  operation  of  the  statutes  9  Anne, 
c.  14.  and  5  &  6  Will.  4.  c^  41.  such  winner 
could  not  recover  on  a  promissory  note 
given  for  the  amount  of  the  money,  because 
the  consideration  for  that  security  is  illegal. 
This  case  falls  within  the  distinct  terms  of 
the  enactment  of  the  1 8th  section  of  the  8  &  9 
Vict.  c.  109,  as  the  circumstances  of  it  may 
fairly  be  called  a  wager,  and  would  therefore 
be  null  and  void  but  for  the  proviso  at  the 
end  of  that  section.  That  proviso  is  clearly 
intended  to  except  from  the  operation  of 
the  clause,  and  to  protect  some  contracts  by 
way  of  gaming  which  would  otherwise  have 
been  affected  by  it.  The  number  of  con- 
tributors is  not  limited  by  the  proviso,  nor 
does  it  say  whether  the  parties  subscribing 
are  to  be  engaged  in  the  game  or  not  If 
forty  or  fifty  persons  were  to  subscribe  to  a 
sweepstakes,  and  the  whole  of  the  sum  so 
subscribed  were  to  be  paid  to  the  winner 
of  the  race,  such  a  subscription  was  in  the 
contemplation  of  the  parties  who  framed 
the  proviso ;  and  it  does  not  seem  to  roe 
that  the  case  is  different  when  only  two 
parties  make  the  subscription,  and  the  same 


two  parties  are  engaged  in  the  race,  if  the 
sum  subscribed  is  to  be  paid  over  to  which- 
ever  shall  be  declared  the  winner.  It  is 
true  that  this  case  is  very  like  a  wager,  and 
probably  one  not  intended  to  be  l^g^alized, 
and  I  cannot  help  being  staggered  at  the 
extent  to  which  this  decision  appears  to 
authorise  gambling.  We  must,  however, 
interpret  the  words  of  this  statute  according 
to  their  plain  meaning ;  and  if  the  act  of 
the  l^slature  causes  inconvenience,  by  the 
legislature  it  must  be  remedied. 

Cresswell,  J. — I  am  of  the  same  opinion. 
This  case  rests  upon  the  common  law  and 
the  statute  8  &  9  Vict.  c.  109.     By  the 
common  law  a  foot-race  is  a  legal  game, 
and  the  statutes  of  16  Car.  2.  c.  7.  and 
9  Anne,  c.  14.  are  repealed  so  far  as  they 
apply  to  this  part  of  the  case.     The  18th 
section  of  the  8  &  9  Vict.  c.  109.  is  the  only 
clause  which  we  need  here  consider,  and 
that  contains  a  proviso  which  protects  some 
things  which  would  otherwise  be  prohibited 
by  the   former  part  of  the  section;  some 
things  which  might  fairly  be  taken  as  in- 
cluded in  the  clause  or  the  proviso  would 
have  been  altogether  nugatory.     It  appears 
to  me  to  protect  cases  such  as  where  parties 
engaged  in  a  lawful  game  or  sport  subsciihe 
together  certain  sums,  the  whole  of  which 
is  to  be  paid  over  to  the  party  who  proves 
the  winner  in  such  game  or  sport.     It  is  to 
be  observed,  that  there  is  in  the  act  no  limit 
whatever  to  the  number  of  persons  who  may 
subscribe,  and  it  is  only  by  implication  that 
you  can  limit  the  number  at  all.     First, 
suppose  only  two  persons  subscribe,  still 
that  is  a  subscription,  and  if  the  object  be 
that  the   winner  of  a  lawful  game  is  to 
receive  the  sum  subscribed  by  them,  that 
would  be  protected  by  the  proviso.  Suppose 
the  money  here  subscribed  were  laid  out  in 
the  purchase  of  a  cup,  this  would  then  hsTe 
been  a  subscription  towards  a  plate  or  prixe, 
and  the  party  who  was  the  winner  would 
be  entitled  to  have  the  cup  awarded  to  him ; 
but  the  words  "  sum  or  sums  of  money" 
are  expressed  in  the  proviso,  and  the  winner 
is  therefore  equally  entitled  to  that  also. 
The  race  being  a  lawful  game,  and  the  sum 
of  money  subscribed  being  to  be  paid  to 
the  winner  of  it,  I  am  of  opinion  that  the 
transaction  is  within  the  proviso,  and  the 
contract  is  a  legal  contract  which  the  plain* 
tiff  could  not  set  aside.     The  rule,  there- 
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fore,  to  enter  a  nonsuit  must  be  made 
absolate. 

WiLUAMs,  J. — The  rule  must  be  made 
absolute.     The  money   demanded  in  this 
action  is  sought  to  be  recovered  on  account 
of  the  illegality  of  the  contract  entered  into 
by  the  pkintifp.     Whether  it  be  legal  or 
illegal  depends  upon  the  18th  section  of  the 
8  &  9  Vict.  c.  109.    I  agree  that  the  statutes 
of  Charles  and  Anne  in  so  far  as  they  might 
hare  affected  the  legality  of  a  foot-race  are 
repealed,  and  then  we  must  consider,  first, 
is  a  foot-race  a  lawful  sport  or  exercise  ? 
1  am  of  opinion  that  it  is.     Next,  is  the 
money  sought  to  be  recovered  subscribed 
in  order  to  be  paid  over  to  the  winner? 
There  can  be  no  doubt  that  it  is.     This 
transaction,  therefore,  is  within  the  proviso 
at  the  end  of  the  18th  section.     The  con- 
tract into  which  the  plaintiff  entered  being 
therefore   a  legal    contract,   he  is  not  at 
liberty  to  repudiate  it,  and  at  the  trial  he 
should  have  been  nonsuited. 

Rule  absolute  to  enter  a  nonsuit. 


1848.        \ 
April  17,19./ 


SMITH  0.  DEARLOVE. 


Lien — Innkeeper —  Trover, 

An  innkeeper  received  the  carriage  and 
horses  of  a  person  not  residing  at  his  inn, 
ffliilst  they  were  in  his  possession  the  owner 
took  refreshments  occasionally  at  the  inn^ 
and  a  friend  of  his  resided  there  for  some 
time  at  the  owner's  credit,  and  by  his  direc- 
tion : — Held,  that  the  innkeeper  had  no  lien 
upon  the  carriage,  ^c.  for  the  amount  of  his 
bill,  which  included  charges  for  the  keep  of 
the  horsesy  the  standing  of  the  carriage,  and 
refreshments  for  the  owner  and  his  friend. 

Trover  for  a  carriage  and  harness. 

Pleas,  first,  not  guilty ;  second,  that 
the  plaintiff  was  not  possessed,  &c.  Issues 
on  both  pleas. 

The  case  was  tried,  before  Alderson,  B., 
at  the  last  assizes  for  Yorkshire,  when 
it  appeared  that  the  defendant  was  the 
landlord  of  the  Queen's  Hotel,  Harrogate. 
In  September  1847  the  plaintiff  sent  his 
i^irriage  and  horses  to  the  defendant's 
l:oteL  He  occasionally  called  and  had  re- 
freshment there,  and  for  some  days  in  the 


months  of  October  and  November  a  friend 
of  the  plaintiff's  resided  at  the  hotel  on  the 
credit  and  by  the  direction  of  the  plaintiff. 
The  plaintiff  took  away  the  horses,  and  on 
the  11th  of  December  1847  demanded  the 
carriage  and  harness,  which  the  defendant 
refused  to  deliver  until  his  bill  was  paid  for  the 
food  supplied  to  the  horses,  for  the  standing 
of  the  carriage,  and  for  the  refireshment  and 
maintenance  of  the  plaintiff  and  his  friend. 
These  facts  having  been  proved,  the  defen- 
dant's counsel  submitted  that  the  plaintiff 
should  be  nonsuited,  on  the  ground  that  as 
there  was  a  bill  due  to  the  defendant  in 
respect  of  which  no  tender  had  been  made 
he  was  entitled  to  a  lien  upon  the  carriage 
and  harness  at  any  rate  for  some  amount, 
and  was  therefore  justified  in  retaining  pos- 
session. 

The  learned  Judge  directed  a  verdict  for 
the  plaintiff,  and  reserved  leave  to  the  de- 
fendant to  move  to  enter  a  nonsuit. 

Baines  (April  17,)  moved  accordingly. — 
If  the  defendant  can  establish  a  lien  for  any 
portion  of  his  bill  the  plaintiff  should  have 
been  nonsuited ;  and  it  is  submitted  that  it  is 
clear  that,  at  all  events,  the  charge  for  the 
standing  and  care  bestowed  upon  the  carriage 
should  have  been  paid  before  it  was  removed. 
The  right  of  the  defendant  to  his  lien  de- 
pends upon  the  character  of  the  plaintiff 
when  the  debt  accrued.  If  he  was  (in  con- 
templation of  law)  a  guest  at  the  hotel  when 
the  debt,  or  any  part  of  it,  was  incurred,  then 
for  the  debt,  or  such  portion  of  it  as  was  in- 
curred as  a  guest,  the  defendant's  right  to  a  lien 
arises.  To  become  a  guest  it  is  not  neces- 
sary that  the  party  should  lodge  at  the  inn. 
"  If  a  man  set  his  horse  at  an  inn,  though 
he  lodge  in  another  place,  that  makes  him  a 
guest" —  Yorke  v.  Grenaugh  ( 1 ).  This  case 
is  much  stronger,  for  here  the  defendant  had 
refreshments  for  himself  as  well  as  keep,  &c. 
for  his  horses.  Bennett  v.  Mellor  (2)  shews, 
that  a  person  who  goes  to  an  inn  for  casual 
refreshment  is  in  contemplation  of  law  a 
guest.  The  fact  of  the  plaintiff's  friend 
living  entirely  at  the  hotel  on  the  plaintiff's 
credit,  and  by  his  directions,  is  the  same 
thing  as  if  he  had  lived  there  himself;  and 
if  that  be  so  the  plaintiff  was  a  guest. 

[Williams,  J. — The  principle  of  lien  is 

(1)  2  Ld.  Raym.  866 ;  s.  c.  1  Salk.  388. 

(2)  5  Term  Rep.  27S. 
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this :  an  innkeeper  is  bound  to  receive  a 
traveller  and  his  goods,  and  may  therefore 
retain  the  goods  for  his  indemnity.  Was  the 
defendant  in  this  case  boond  to  receive  the 
plaintiff's  friend,  and  could  he  thus  gain 
a  lien  upon  the  plaintiff's  goods  ?] 

[Wilde,  C.J. — It  may  be  that  the  de- 
fendant received  the  carriage  and  horses,  in 
the  first  instance,  to  stand  at  livery,  and  if 
so  no  lien  attaches  (3).  Would  it  attach  if 
the  plaintiff  afterwards  became  a  guest  ?] 

Cur,  adv.  vulU 

The  judgment  of  the  Court  was  now 
(April  19)  delivered  by — 

Wilde,  C.J. — This  was  an  action  of 
trover  to  recover  damages  for  the  unlawful 
conversion  of  a  carriage  and  harness.  The 
ground  upon  which  the  rule  was  moved 
was,  that  the  legal  result  of  the  evidence 
at  the  trial  established  a  right  of  lien  in 
the  defendant  in  his  character  of  innkeeper, 
in  respect  of  a  debt  incurred  by  the 
plaintiff  for  two  horses,  and  the  standing  of 
a  carriage,  and  for  a  tavern  bill  for  refresh- 
ments supplied  to  the  plaintiff  and  his  friend, 
or  to  one  of  them.  Upon  consulting  my 
Brother  Alderson ,  before  whom  the  cause  was 
tried,  we  find  the  facts  proved  were  that  the 
carriage  and  harness  were  not  received  by 
the  defendant  in  his  character  of  innkeeper 
and  as  belonging  to  any  guest  residing  at 
his  inn ;  that  the  plaintiff  did  not  become  a 
guest  at  the  inn,  nor  was  any  refreshment 
supplied  to  him  till  after  the  reception  of  the 
carriage ;  and  that  the  refreshment  so  supplied 
was  irrespective  of  the  contract  on  which 
credit  was  had  in  the  first  instance.  It 
likewise  appeared  that  the  friend  who  was 
entertained  at  the  inn  on  the  plaintiff's 
credit  also  became  a  guest  after  the  recep- 
tion of  the  carriage,  and  upon  a  different 
contract.  The  right  of  lien  depends  upon 
the  fact  that  the  articles  detained  came  into 
the  defendant's  possession  in  the  character 
of  innkeeper  as  belonging  to  a  guest  at  his 
inn.  It  was  here  proved  that  the  articles 
were  received  wholly  irrespective  of  the 
character  of  innkeeper,  and  we  think  there 
is  no  ground  for  disturbing  the  verdict. 

Rule  refused. 

(3)  See  Parsons  v.  Giogell,  16  Law  J.  Rep.  (m.s.) 
C.P.  227. 


[8.     \ 

^  12./ 


DOE  d.  DUNTZE  V,  DUNTZS. 


1848. 

Mays, 

Practice^ Special  Case—^  S^  4  WiU,  4. 


The  Court  refused  to  give  judgment  in  a 
special  case  stated  for  the  opiman  of  the 
Court,  under  <Ae  3  <f  4  Will.  4.  e.  42.  s.  25, 
it  appearing  that  the  action  was  not  bona 
fide  brought  to  try  a  question  reaUy  in  contest 
between  the  parties  to  the  cause. 

This  was  an  action  of  ejectment,  which, 
by  consent  and  by  order  of  a  Judge,  under 
the  3  &  4  Will.  4.  c.  42.  s.  25,  had  been 
turned  into  a  special  case.  The  question 
raised  thereby  for  the  opinion  of  the 
Court  was,  whether  an  estate,  of  which 
A.  B.  was  mortgagee  in  fee,  had  passed 
by  his  will.  The  lessor  of  the  plain- 
tiff was  the  heir-at-law  of  A.  B,  and  it  was 
contended,  by  his  counsel,  that  the  estate 
did  pass  by  the  will.  The  declaration  con- 
tained no  demise  by  the  devisee  under  the 
will,  nor  did  it  appear  from  the  special  case 
in  what  way  the  defendant  was  interested 
in  the  question  stated  for  the  opinion  of  the 
Court. 

The  case  waft  argued  on  the  3rd  of  May 
by— 

Hendersouy  for  the  lessor  of  the  plaintiff, 
and — 

Greenwood,  for  the  defendant. 

During  the  argument  the  Court  intimated 
their  suspicion  that  the  action  had  not  been 
brought  to  determine  a  matter  really  in  dis- 
pute between  the  parties,  inasmuch  as  it  did 
not  appear  how  or  by  whatclaim  thedefendant 
was  in  possession  of  the  premises,  and  the 
declaration  contained  no  count  on  a  demise 
by  the  devisee  of  A.  fi,  who  would  be  the 
party  really  entitled  to  the  property,  if  the 
argument  for  the  lessor  of  the  plaintiff  were 
correct.  The  Court  stated  that  be£nre  giv- 
ing judgment  they  should  require  an  affi- 
davit satisfying  them  that  die  action  was 
brought  really  to  try  a  disputed  light  of 
possession  to  the  premises. 

An  afiSdavit  was  subsequently  frumifbed 
to  the  Court;  and  now  (May  12)— 

Wilde,  C.J.  said — In  this  case  we  have 
read  the  affidavit,  and  it  confirms  the  im- 
pression the  Court  had  on  reading  the  case 
and  hearing  the  argument.     Some  donbt  \h 
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entertained  as  to  the  construction  of  the 
will,  and  without  any  real  contest,  or  without 
an  J  view  of  recovering  the  possession,  an 
ejectment  has    heen  brought,   merely  for 
the  purpose  of  making  it  the  foundation 
of  a  case  whereon  to  ask  the  opinion  of 
the  Court     The  affidavit  satisfies  us  that 
this  is  merely  a  mode  of  asking  the  Court 
to  give  an  opinion  upon  a  matter  not  in 
dispute  in  the  cause,  but  upon  which  the 
parties  desire  information.     If  the  Court 
coold  entertain  the  question  as  it  is  now 
brought  before  it,  every  doubt  upon  a  mar- 
riage settlement,  and  every  doubt  upon  the 
construction  of  a  will,  might  be  brought  be- 
fore us  (long  before  any  question  arose,  and 
probably   when  no   question  ever  would 
arise),  by  merely  adopting  the  machinery  of 
an  action  of  ejectment,  and  by  agreement. 
We  therefore  do  not  think  ourselves  autho- 
rized (with  a  view  to  the  general  interests 
of  the  suitors  of  the  Court,  and  that  the 
time  of  the  Court  may  not  be  occupied  on 
such  speculative  questions)  to  proceed  to 
any  judgment     The  action  is  not  really 
brought  to  try  a  right.     There  is  no  state- 
ment that  it  is  brought  with  a  view  of 
recovering  possession  of  the  premises.   The 
inference  from  the  facts  appears  to  be,  that 
the  defendant  on  the  record  has  been  put 
into  possession  for  the  purpose  of  making 
him  tenant  upon  whom  to  found  the  eject- 
ment. 

Jud^ent  refused. 


;.} 


MATTHEW  V.  BROUGHALL. 


1848 

May  8 

Costs — Suggestion  on  the  Roll — County 
Court— 9  4-10  Vict.  c.  95.  m.  60,  128. 

In  order  to  deprive  a  plaintiff  of  costs 
under  the  I29th  section  of  the  Small  DebU 
Act  (9  4-  10  Viet.  c.  95),  the  defendant 
must  shew  thai  he  dwelt  or  carried  on  his 
b^sinesM  at  the  time  of  the  action  hrotught^ 
within  the  jurisdiction  of  the  county  court, 
it  is  not  suffieient  to  shew  that  the  cause  of 
action  aroee  within  the  jurisdiction  of  the 
rtmri. 

Debt  for  goods  sold  and  delivered. 
At  the  txial,  before  the  sheriff  of  Mid- 
ilesex,  the  plaintiff  had  a  verdict  for  16/. 


Judgment  having  been  signed,  and  execu- 
tion issued  for  the  debt  and  costs, — 

Byles^  Serj.  (April  17)  obtained  a  rule 
calling  on  the  plaintiff  to  shew  cause  why 
the  judgment  and  execution  should  not  ho 
set  aside  for  irregularity,  and  why  the 
judgment  should  not  be  entered  up  for  the 
debt  only,  without  costs,  or  why  the  defen- 
dant should  not  be  at  liberty  to  enter  a 
suggestion  on  the  record  to  deprive  the 
plaintiff  of  costs.  The  affidavit  on  which 
the  rule  was  obtained  stated,  that  the  plain- 
tiff was  a  butcher,  cairying  on  business  in 
the  city  of  London,  within  twenty  miles 
of  the  place  where  the  defendant  lives  and 
carries  on  his  business;  that  the  defendant 
resides  and  carries  on  his  business  in  High 
Street,  in  the  parish  of  Marylebone,  in  the 
county  of  Middlesex,  and  that  the  cause  of 
action  arose  within  the  jurisdiction  of  the 
county  court  of  Middlesex. 
.  GaseleCi  Serj.  shewed  cause.— -The  affi- 
davit is  defective  in  two  respects.  First, 
it  does  not  shew  that  the  defendant  resided 
and  carried  on  his  business  within  the  juris- 
diction of  the  Middlesex  county  court,  "  at 
the  time  of  the  action  brought."  This 
ought  to  be  distinctly  shewn — Thome  v. 
Jackson  (1).  It  is  consistent  with  this  affi- 
davit that  he  may  have  come  to  live  there 
after  the  action  was  brought.  The  plaintiff, 
therefore,  may  have  been  entitled  to  sue  in 
the  superior  court,  the  case  being  within 
the  second  exception  of  the  128th  section 
of  the  Small  Debts  Act,  9  &  10  Vict.  c.  95. 
Secondly,  for  aught  that  appears  on  the 
affidavit,  the  defendant  may  be  an  officer  of 
the  Middlesex  county  court,  and  therefore 
within  the  third  exception  in  the  same 
section  (2). 

Byles,  Serj.  contra. — The  defendant  has 
brought  the  case  within  the  60th  section, 
which  enacts,  that  where  the  sum  claimed 
is  not  more  than  20/.,  the  summons  may 
issue — first,  in  any  district  in  which  the 
defendant  shall  dwell  or  carry  on  business 
at  the  time  of  action  brought;  or,  secondly, 
by  leave  of  the  Court,  in  the  district  in 
which  the  defendant  shall  have  dwelt  or 
carried  on  his  business  at  some  time  within 
six  months  next  before  the  time  of  the 
action  brought;  or,  thirdly,  in  the  district 

(1)3  Com.  B.  661 ;  a.  c.  16  Law  J.  Rep.  (vj,) 
C.P.  87. 

(2)  See  Meeten  v.  NichoUa,  ante,  p.  212. 
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in  which  the  cause  of  action  arose.  The 
case  is  within  the  third  hranch  of  this  section. 
The  affidavit  here  shews  that  the  cause  of 
action  arose  within  the  jurisdiction  of  the 
county  court  of  Middlesex. 

[Cresswell,  J. — The  60th  section  is  in 
the  alternative.  The  latter  part  of  it  only 
gives  power  to  issue  the  summons,  in  the 
cases  there  mentioned,  "  hy  leave  of  the 
Court."  And  the  reason  is,  because,  in  the 
two  cases  mentioned  in  the  latter  part  of 
the  section,  the  party  is  not  within  the 
jurisdiction  of  the  Court  at  the  time.] 

Wilde,  CJ. — In  order  to  deprive  the 
plaintiff  of  costs,  you  must  certainly  shew  that 
the  defendant  resided  or  canied  on  his  busi- 
ness within  the  jurisdiction  of  the  Court  at 
the  time  of  action  brought.  The  plaintiff 
would  not  be  bound  to  apply  to  the  court 
of  the  district  in  which  the  cause  of  action 
arose  for  leave  to  issue  summons  there. 
The  affidavit  does  not  negative  the  excep- 
tions of  the  128th  section. 

Rule  discharged,  with  costs. 


1848 
May 


48.       \     In 
11,  12./ 


the  matter  of  lowless 

AND  SON. 


Attorney  and  Solicitor — Bill  of  Costs — 
Taxation — Undertaking  to  pay — Entry  of 
Judgment^-d  ^  7  Vict.  c.  73.  «.  43. 

An  attorney* s  bill  of  costs  was,  hy  Judge*s 
order,  on  the  application  of  the  client,  and 
hy  consent,  referred  to  taxation.  The  order 
contained  no  undertaking  by  the  client  to  pay, 
nor  any  direction  to  him  to  pay  what  should  be 
found  due  on  taxation,  and  was  made  without 
prejudice  to  the  client  disputing  the  retainer. 
By  agreement  between  the  parties,  tJiC  ques' 
tion  of  retainer  was  submitted  to  the  Master, 
who  decided  that  it  was  made  out  to  his 
satisfaction,  and  made  his  allocatur  in  the 
usual  form,  '*  Allowed,  R.**  —  Held,  that 
the  order,  and  the  allocatur  in  pursuance 
thereof,  authorized  the  Court  to  order  judg* 
ment  to  be  entered  up,  under  the  6  ^7  Vict, 
c.  73.  «.  43,  for  the  amount  as  "  certified  to 
be  due  and  directed  to  be  paid.** 

In  this  case  a  rule  nisi  had  been  ob- 
tained, calling  on  Mr.  Isaac  Aflalo  to 
shew  cause  why  final  judgment  should  not 


be  signed  and  entered  up,  for  Messn. 
Lowless  &  Son,  against  him,  for  the  sum  of 
8341.,  the  amount  of  the  Master's  allocator, 
or  for  the  sum  of  88^.  2s.  6d.,  a  portion  of 
the  same,  or  why  Aflalo  should  not  pay  to 
Lowless  &  Son  the  said  sum  of  834/.,  or 
88/.  2s.  6d.,  or  why  an  order  of  Tindal,  C.J., 
dated  August  2, 1845,  and  the  rule  thereon 
made,  should  not  respectively  be  amended. 

It  appeared  from  the  affidavits  in  support 
of  the  application,  that  Lowless  &  Son  had 
been  employed  by  Aflalo,  as  his  attomies, 
to  conduct  the  defence  of  the  action  of  Phil- 
lips V.  Aflalo  (1 ),  and  also  as  his  solicitors 
in  a  Chancery  suit,  Mantzqui  v.  the  St. 
Katherine  Dock  Company,  in  which  Mantz- 
qui was    the   nominal   plaintiff  only,  on 
behalf  and  for  the  beneflt  of  Aflalo.     Upon 
the  25th  of  June  1845,  CressweU,  J.,  on 
the  application  of  Aflalo,  made  an  order,  at 
chambers,  that  Lowless  &  Son  should,  within 
a  fortnight,  deliver  to   Hill  &  Matthews 
(who  had  then   become  the  attomies  of 
Aflalo,)  a  bill  of  costs  in  PhiUips  v.  Aflalo, 
and  in  all  other  causes  and  matters  wherein 
they  had  been   concerned  for  Aflalo.    A 
similar  order  was  made  on  the  same  day, 
also  on  the  application  of  Aflalo,  in  the 
suit  of  Mantzqui  v.  the  St.  Katherine  Dock 
Company,     Lowless  &  Son  delivered  their 
bill  of  costs,  accordingly,  to  Hill  &  Mat- 
thews, including  therein  their  charges  in 
Mantzqui  v.  the  St.  Katherine  Dock  Com- 
pany.    On  the  2nd  of  August  1845,  Hill 
&  Matthews,  as  attomies  for  Aflalo,  applied 
for,  and  obtained,  an  order  for  referring  the 
said  bill  to  taxation.     The  order  was  as 
follows : — 

*'In  the  matter  of  Lowless  &  Son. — 
Phillips  V.  Aflalo.  Upon  hearing,  &c,  and 
by  consent,  I  do  order  that  the  bill  of  costs 
delivered  by  Messrs.  Lowless  &  Son,  &c., 
be  referred  to  the  Master,  to  be  taxed, 
without  prejudice  to  the  defendant  disputing 
the  retainer ;  that  the  Master  tax  the  coses 
of  such  reference,  and  certify  what  may, 
upon  such  reference,  be  found  due  to  or 
from  either  party  in  respect  of  sudi  bill  and 
demand,  and  the  costs  of  such  reference, 
to  be  paid  according  to  the  event  of  such 
taxation,  according  to  the  statute ;  and  diat 
Messrs.  Lowless  &  Son  be  restrained  from 
commencing  or  prosecuting  any  action  or 

(1)4  Man.  &  Gr.  848 ;  a.  c.  12  Law  J.  Rep.  ( K^| 
C.P.  49. 
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snit  touching  their  demand  pending  such 
reference.  N,  C.  Tindal." 

This  order,  it  will  be  seen,  contained  no 

clause  directing  the  defendant  to  pay  what 

might  be  found  due  on  such  taxation,  nor 

any  undertaking  by  him  so  to  do.     On  the 

reference  before  the  Master,  the  defendant 

disputed  the  retainer  of  Messrs.  Lowless  & 

Son  as  to  a  part  of  the  proceedings  at  law  ; 

but,  after  hearing  both  parties,  the  Master 

decided  that  the  retainer  was  made  out  to 

bis  satisfaction.     The  Master  then,  at  the 

instance  of  the  defendant's  attornies,  and 

with  the  consent  of  Lowless  &  Son,  referred 

it  to  one  of  the  Masters  in  Chancery  to  tax 

tbe  costs  of  the  proceedings  in  Chancery, 

and  also  "to  settle  the  point  of  retainer 

as  to  the  Chancery  costs."     The  Master  in 

Chancery  commenced  the  taxation  of  the 

Chancery  costs,  "  without  prejudice  to  the 

question  of  retainer;"  and,  subsequently, 

after  a  lengthened  inquiry  into  the  question 

of  retainer,  which  was  attended  by  counsel 

on  both  sides,  decided  that  the  retainer  was 

made  out,  and  certified  accordingly.     Upon 

the  receipt  of  this  certificate,  the  Master  in 

the  Common  Fleas  proceeded  to  complete 

the  taxation,  and  finally  made  his  allocatur 

as  follows : — 

.  iei,319    4    5 
177  14    5 


BiUofeosta 
Drdootcd  on  taxation 


Co9t$  rf  TaxatUm, 
In  Chancery       .      £73  16    7 
Id  Common  Pleaa  .      14    5  11 


Receired  oil  aocount 


£1,141  10    0 


88    2    6 

1,229  12    6 
395  12    6 


Balance  dee  to  Lowless  &  Son  £834    0     0 

Allowed,  Ray. 

The  order  of  the  2nd  of  August  1845  had 
been  niade  a  rule  of  court,  and  payment  of 
the  amount  of  the  allocatur  demanded  and 
refused  by  Aflalo.  The  affidavits  in  oppo- 
sition to  the  rule  alleged  that  Aflalo  had 
never  abandoned  his  right  to  dispute  the 
retainer  of  Lowless  &  Son,  and  was  still 
desirous  of  disputing  it. 

Channellj  Serj.,  S,  Miller,  and  Huddle^ 
ston,  shewed  cause  (May  11). — This  is  an 
application  under  the  43rd  section  of  the 
0  &  7  Vict.  c.  73,  which  enacts  that,  *'  upon 
the  taxation  and  settlement  of  any  such 
hill  (f.  e.  bills  referred  to  taxation  under  the 
57th  section),  the  certificate  of  the  officer 


by  whom  such  bill  shall  be  taxed  shall 
(unless  set  aside,  or  altered  by  order,  decree, 
or  rule  of  court)  be  final  and  conclusive  as 
to  the  amount  thereof;  and  payment  of  the 
amount  certified  to  be  due  and  directed  to 
be  paid  may  be  enforced  according  to  the 
course  of  the  court  in  which  such  reference 
shall  be  made ;  and  in  case  such  reference 
shall  be  made  in  any  court  of  common  law, 
it  shall  be  lawful  for  such  Court  or  any 
Judge  thereof  to  order    judgment  to  be 
entered  up  for  such  amount,  with  costs, 
unless  the  retainer  shall  be  disputed,   or 
to  make  such  other  order  thereon,  as  such 
Court  or  Judge  shall  deem  proper."     This 
application  is  to  the  discretion  of  the  Court 
and  in  restraint  of  the  defendant's  right 
to  have  the  matter  investigated  and  decided 
by  a  jury.     The  applicants  must  shew  the 
jurisdiction  of  the  Court.     In  order  to  do 
this,  they  must  first  shew  that  there  has 
been  an  order  directing  the  payment  of  costs, 
an  undertaking  to  pay  them  when  taxed,  a 
taxation,  a  certificate,  and  that  the  retainer 
is  not  disputed.     Now  here  the  order  of  the 
2nd  of  August  1845  contains  no  order  to  pay 
what  shall  be  found  due,  nor  any  undertaking 
to   pay  by   the    defendant;    it  expressly 
reserves  the  right  to  dispute  the  retainer, 
and,  up  to  the  present  moment,  the  retainer 
is  disputed.     The  words  of  the  section  are 
not  "  unless  the  retainer  shall  have  been  dis- 
puted" ;  but  "  unless  the  retainer  shall  be 
disputed,"  t.  «.,  at  the  time  this  application 
is  made.     The  decision  of  the  Master  was 
binding  only  as  to  the  quantum  of  costs ; 
and  does  not  disentitle  the  defendant  to 
have  the  question  of  retainer  decided  by 
a  jury.     The  reference  to  the  Master  was 
conditional  only,  and,  in  the  absence  of  any 
consent  by  the  defendant,  is  no  waiver  of  his 
right  to  call  for  proof  of  his  liability.    Is  he 
to  be  estopped  from  setting  up  that  as  to 
a  part  of  the  costs  Messrs.  Lowless  &  Son 
may  have  been  guilty  of  negligence  (a  ques- 
tion which  the  Master  had  no  power  to 
entertain — Matehett   v.    Parke8{2), — and 
as  to  another  part  that  they  may  have  agreed 
to  charge  nothing  unless  the  defendant  suc- 
ceeded in  the  action  ? 

[CoLTMAN,  J. — The  43rd  section  autho- 
rizes the  Court  to  order  judgment  to  be 


(2)  9Mee.&Wel8.767;  s.cllUw  J.Rep.(N.8.) 
Ezoh.  287. 
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entered  up  unless  the  retainer  be  disputed. 
In  the  ordinary  case,  therefore,  where  there 
has  been  a  reference  to  the  Master,  and  the 
retainer  has  not  been  disputed,  the  party  is 
prevented  from  setting  up  negligence  as  a 
defence.] 

'  Because,  in  such  ease,  the  party  applying 
to  hare  the  bill  taxed  consents  to  pay  what 
shall  be  found  due  upon  taxation. 

[Cresswxll,  J.-— No.  The  Master  reports 
that  no  such  consent  is  now  given  or  neces* 
sary,  the  Court  having  the  power  to  make 
the  order  without  it.] 

Formerly,  the  consent  to  pay  used  to 
be  written  in  the  Judge's  book,  at  the  Judge's 
chambers ;  and,  in  some  way  or  other,  there 
must  be,  whether  incorporated  in  the  order 
or  not,  a  valid  undertaking,  which,  in  the 
words  of  the  4drd  section,  '*  may  be  enforced 
according  to  the  course  of  the  court  in  which 
such  reierence  shall  be  made."  Could  the 
Court,  according  to  the  former  practice, 
have  enforced  payment  by  attachment,  un- 
less there  had  been  "some  undertaking  to 
pay? 

[WiLDB,  C.J.— An  attachment  does  not 
issue  except  for  disobedience  to  an  order 
of  Court  to  do  something  or  to  pay  some- 
thing ;  but,  though  the  order  may  have  been 
made  in  invUum^  an  attachment  would  issue 
for  non-compliance  with  its  terms.] 

Then  the  objection  arises,  that  the  order 
of  the  2nd  of  August  1845  does  not  order 
the  defendant  to  pay  anything.  Though 
the  amount  is  "  certified  to  be  due"  by  the 
Master,  it  is  not  "  directed  to  be  paid" 
either  by  him  or  by  the  order;  and, 
even  assuming  the  48rd  section  to  give  a 
cumulative  remedy,  and  to  authorize  the 
Court  to  order  judgment  to  be  entered  up 
as  well  as  to  issue  an  attachment,  it  is  to 
be  **  entered  up  for  such  amountf*'  i,  e.  for 
such  amount  as  shall  not  only  be  certified 
to  be  due,  but  also  directed  to  be  paid.  But 
it  is  submitted,  that  no  attachment  could 
issue  here.  "The  whole  essence  of  the 
thing  is  the  party's  undertaking"  —  per 
Erie,  J.,  In  re  fVoodhouse{S),  Ewtfu  v. 
Taylor (4\  Jones  v.  Roberts  {5).  As  to 
the  application  to  amend  the  order  in  this 
respect,  it  was  taken  by  consent  of  Lowless 

(3)  2  Com.  B.  290. 

(4)  2  Dowl.  P.C.  849;  0.c.  8  Law  J.  Rep.  (N.g.) 
£ioh.  89. 

(5)  Ibid.  656. 


Sc  Son  in  its  present  terms,  and  cannot  now 
be  amended* 

[Crbsswell,  J. — I  cannot  find  that  tbe 
affidavits  anywhere  deny  the  retainer;  and 
even  if  they  did,  how  can  you  be  at  liberty 
now  to  dispute  that  which  has  been  con- 
clusively decided  by  the  tribunal  to  which 
you  agreed  to  refer  it  ?  Nor  do  I  find  that 
the  affidavits  anywhere  allege  negligence.] 

[Wilde,  C.J.  —  As  to  the  defence  of 
negligence,  the  order  is  by  consent,  subject 
to  a  particular  exception  as  to  the  retaber. 
Surely  that  is  an  admission  of  liability, 
except  so  far  as  the  liability  is  denied.  If 
you  wished  any  other  exception,  it  should 
have  been  so  stated  in  the  order  you  your- 
selves obtained.] 

Bfles,  Serf,,  Hoggins  and  Hodges^  contra, 
relied  upon  Uie  affidavits  in  support  of  the 
application.  As  to  the  objecti(Hi  that  the 
order  of  the  2nd  of  August  1845  contained 
no  direction  by  the  Court  to  pay,  they  con- 
tended that  the  words  "  such  amount,"  in 
the  latter  part  of  the  43rd  section,  mean  the 
amount  certified  by  the  Master  to  be  due 
and  directed  to  be  paid,  where  by  consent 
the  Master  has  authority  so  to  direct;  that 
the  Master  had  that  authority  by  consent 
in  this  case,  and  that  the  form  of  the  allo- 
catur shewed.thathe  had  properly  exercised 
such  authority. 

Cwr.  ode,  vnU* 

The  judgment  of  the  Courtwas  delivered 
on  the  following  day  (May  12,)  by — 

Wilde,  C.J.  — We  are  of  opinion  that 
the  terms  of  the  Judge's  order  in  this  case, 
and  the  allocatur  of  the  Master  in  par- 
suance  thereof^  authorise  the  Court  in  their 
discretion  to  order  judgment  to  be  entered  up 
under  the  4drd  section  of  the  statute  6  &  7 
Vict.  c.  73«  for  the  amount  of  the  allocator, 
unless  the  retainer  is  disputed.  We  are  fur- 
ther of  opinion  that  the  alleged  client  Aflak) 
cannot  be  allowed  to  contend  now  that  th« 
retainer  is  disputed,  inasmuch  aa  the  quea* 
tion  of  the  retainer  has  been  coBdnsivelT 
settled  by  the  decision  of  the  taxing  Master, 
to  whose  award,  in  fisMSt,  both  {xarties  sub- 
mitted the  dispute.-  The  only  veoiainii^! 
question  is,  whether  any  matter  has  been 
^ewn  which  ought  to  induce  the  Court  in 
the  exercise  of  their  discretion  to  deehiK 
making  the  order.  It  is  said  that  the  dieni 
here  has  a  good  answer  to  the  ckdn  of  tbe 
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attomies,  by  Teaaon  of  their  negligence  in 
tJie  coodoct  of  the  business,  in  respect  of 
which  the  daim  is  made,  and  that  he  ought 
to  be  allowed  to  snbmit  that  defence  to  a 
jury ;  bat  we  can  find  nothing  in  the  affi* 
davits  which  afford  any  real  ground  for  this, 
nor  any  other  ground  on  which  we  think 
we  ooght  to  decline  to  make  the  order  for 
the  jadgment,  or  to  induce  us  to  make  any 
otho'  <nder  under  the  concluding  part  of 
the  43rd  section  of  the  act.  The  rule  must, 
therefore,  be  made  absolute  to  enter  up 
judgment  for  the  amount  of  the  Master's 
ailocatnr. 

Rule  abtolute  aeeordingkf. 


1847 
Jan 


47.     \ 
.SI.  J 


DO£  d.  HARRISON  V.  HAMPSON.* 


Waste  Lands  —  Highway  —  Owner ship^ 
Presumption  of. 

Though  it  iff  the  presumption  of  law  that 
a  strip  of  waste  land  lying  between  an  old 
inelosure  and  a  highway  belongs  to  the  owner 
of  the  old  inelosure,  yet  that  presumption 
nay  be  rebutted  by  shewing  thai  there  is 
other  land  aiso  adjoining  the  strip,  to  which 
it  uuty  have  formerly  belonged. 

This  was  an  action  of  ejectment  brought 
by  the. lessor  of  the  plaintiff,  the  rector  of 
Thorn  Falcon,  in  Somersetshire,  to  recover 
possession  of  a  small  slip  of  land,  and  a 
cottage  upon  it,  adjoining  the  turnpike 
road  leading  fix>m  Hatch  Beauchamp  to 
Taunton. 

The  cause  was  tried  at  the  Somersetshire 
Lent  Assises  in  1846,  before  Erie,  J.,  when 
it  appeared  that  the  piece  of  land  in  question 
about  forty-fiTe  years  ago  lay  waste  and 
uninclosed,  in  which  state  it  had  always 
before  remained.  The  land  adjoining  the 
piece  of  land  in  question  on  the  south,  on  the 
same  side  of  the  road,  which  bounded  it  on 
the  north,  and  also  the  land  on  the  opposite 
side  of  the  road,  was  then  and  has  always 
oontiniied  to  be  glebe  land  belonging  to  the 
rectory  of  Thorn  Falcon.  About  that  period, 
(forty-five  years  ago,)  the  piece  of  land  in 
question  was  taken  possession  of  by  a  person, 
named  Dyer,  who  built  a  cottage  upon  it, 
and  about  forty  years  ago  it  was  inclosed  by 

*  Tliis  ess*  has  been  aosvoidably  delayed. 

New  Sbsics.  XVII.— C.P. 


another  person,  named  Hurcott.  The  defen- 
dant was  not  his  immediate  successor,  but 
he  obtained  possession  of  it  thirty-seven 
years  before  the  trial,  and  had  continued  in 
possession  ever  since.  It  was  proved  on 
cross-examination  of  the  plaintiff's  wit- 
nesses, that  when  the  inelosure  of  the  piece 
of  land  in  question  was  first  made,  a  small 
strip  of  land  adjoining  to  and  lying  to  the 
westward  of  it  had  been  previously  inclosed ; 
but  neither  the  time  when  such  inelosure  was 
made  nor  who  made  it  was  proved.  A  like 
slip  lying  to  the  eastward  of  the  piece  of  land 
in  question  and  adjoining  it,  had  been  also 
inclosed,  but  by  whom  or  the  precise 
period  when  did  not  appear.  During  die 
forty  years  there  had  been  five  incumbents 
of  die  parish.  No  evidence  was  given  of 
any  title  or  claim  under  the  lord  of  the 
manor  or  any  other  person.  The  plain- 
tiff contended,  under  these  circumstances, 
that  he  was  entitled  to  recover,  as  the 
presumption  of  law  was,  that  a  slip  of  land, 
like  this,  lying  between  a  high  road  and  in- 
closed land,  belonged  to  the  owner  of  the 
inclosed  land,  and  no  evidence  had  been 
produced  to  rebut  it.  His  Lordship,  how- 
ever, directed  the  jury,  that  though  it  was 
a  presumption  of  law  that  a  slip  of  land 
between  an  inelosure  and  a  highway  be- 
longed to  the  owner  of  the  inclosed  land, 
yet  that  this  presumption  was  capable  of 
being  rebutted,  and  that  if  they  thought 
the  circumstances  of  the  case  rebutted  such 
presumption,  they  might  find  a  verdict  for 
the  defendant.  The  jury  found  a  verdict 
for  the  defendant. 

Channell,  Serf,  in  the  following  term 
obtained  a  rule  to  shew  cause  why  there 
should  not  be  a  new  trial,  upon  the  grmind 
of  misdirection ;  against  which — 

DowUng,  Serj,  (Af.  Smith  with  him) 
shewed  cause  (in  Trinity  term,  1846). — He 
contended,  that  the  fact  of  the  defendant, 
and  those  through  whom  he  claimed,  hav- 
ing been  in  possession  of  the  land  in  ques- 
tion thirty-seven  years  and  the  circum- 
stance of  the  numerous  changes  in  the  in- 
cumbency were  sufficient  to  rebut  the  legal 
presumption  arising  from  the  position  of 
the  land,  and  referred  to  the  following 
authorities^-Doe  d.  Pring  v.  Pearsey  (1), 
Grose  v.    West  (2),    Doe  d.   Barrett   v, 

( 1 )  7  B.  &  C.  304 ;  1. 0. 5  Law  J.  Rep.  K.B.  310. 

(2)  7  Taunt,  39. 
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Kemp  (3),  Steel  v.  Prickett  (4),  Headlam  v.- 
Hedley  (5),  and  The  King  v.  the  Inhabitanta 
of  Hatfield  (6). 

Ckannell,  Serj,  {Fitzherberi  with  him), 
in  support  of  the  rule,  relied  on  the  stat. 
3  &  4  Will.  4.  c.  27.  88.  2,  28,  29,  the 
latter  of  which  sections  gives  to  eccle- 
siastical corporations  sole  a  period  of  two 
incumbencies  and  six  years,  or  of  sixty 
years,  for  the  recovery  of  lands — and  con- 
tended, that  the  fact  of  the  land  in  question 
having  been  an  uninclosed  strip  between 
the  glebe  and  the  road  from  the  earliest 
time  down  to  thirty-seven  years  ago,  made 
oat  a  primd  facie  case  that  it  was  glebe 
land  thirty-seven  years  ago.  And  if  that  be 
conceded,  then  that  to  hold  that  any  length 
of  occupation  short  of  sixty  years,  or  any 
number  of  changes  of  incumbencies  during 
the  sixty  years,  could  be  sufficient  to  defeat 
a  title  once  established,  would  be  in  effect 
to  repeal  that  section  of  the  act.  He  also 
referred  to  The  King  v.  Edfnonton  (7). 

Cur.  adv.  vult. 

Maule,  J.  now  delivered  the  judgment 
of  the  Court. — This  case,  which  was  argued 
some  time  ago,  was  an  action  of  eject- 
ment brought  by  the  rector  of  the  parish  of 
Thorn  Falcon,  otherwise  Thorn  Parva,  in 
Somersetshire,  to  recover  possession  of  a 
small  piece  of  land,  with  a  cottage  and  out- 
houses thereon  lying  by  the  side  of  the 
turnpike-road  leading  from  Hatch  Beau- 
champ  to  Taunton,  which  he  claimed  as 
Sart  of  his  glebe.  The  case  was  tried,  before 
Ir.  Justice  Erie,  when  it  appeared  in  evi- 
dence that  the  lessor  of  the  plaintiff  had 
glebe  land  lying  on  each  side  of  the  road 
in  question,  and  the  fence  of  such  glebe 
land  was  parallel  to  the  road,  and  a  few 
yards  from  it  The  piece  of  land  sought  to 
be  recovered  was  part  of  that  which  was 
between  the  fence  of  the  glebe  land  and  the 
road.  On  the  part  of  the  defendant  it  was 
proved,  that  at  the  earliest  period  to  which 
the  evidence  extended,  viz.  forty-five  years 
ago,  this  piece  of  land  lying  between  the 
fence  of  the  glebe  and  the  road  was  open 
and  unindo^d,  but  at  each  end  of  it  there 

(8)  7  Bing.  832;  8.e.  9  Law  J.  Rep.  C.P.  102. 

(4)  2  Stark.  463. 

(5)  Holt,  N.P.  463. 

(6)  4  Ad.  &  El.  156. 

(7)  1  Moo.  &  Rob.  24. 


was  a  small  piece  also  Ijing  between  the 
glebe  and  the  road,  inclosed,  in  the  occa- 
pation  of  persons  who  were  not  shewn  to 
derive  title  under  the  incumbent  of  Thom 
Falcon ;  and  no  evidence  was  given  of  the 
time  when  such  inclosure  was  made.  Part 
of  the  piece  of  land  for  which  the  action 
was  brought  was  inclosed  forty  years  ago 
by  one  Hurcott,  who  sold  it  to  another  per- 
son, who  increased  the  size  of  the  indoture. 
From  this  person  the  defendant  bought  the 
inclosure,  and  he  had  enjoyed  it  for  thirty- 
seven  years,  and  during  the  forty  years  there 
have  been  five  rectors  of  Thom  Falcon. 
There  was  no  evidence  to  shew  that  any  of 
the  acts  of  ownership  exerdsed  by  the 
defendant,  or  those  under  whom  he  claimed, 
were  referable  to  any  authority  derived  from 
the  lord  of  the  manor. 

For  the  plaintiff  it  was  contended  that 
it  was  the  presumption  of  law  that  the  slip 
of  land  lying  between  the  fence  of  the  glebe 
and  the  road  belonged  to  the  rector  as  part 
of  his  glebe,  and  that  the  occupation  of  it 
by  other  persons  for  forty  years  gave  no 
title  to  the  occupiers,  and  consequently  did 
not  defeat  the  title  by  legal  presumption 
arising  from  the  situation  of  the  land.    The 
learned  Judge  held  that  the  claim  of  the 
lessor  of  the  plaintiff  resting  on  presump- 
tion, the  evidence  adduced  by  the  defen- 
dant  tended  to  rebut  the  presumption,  and 
he  left  the  whole  to  the  jury,  who  found 
for  the  defendant.   A  rule  urn  for  a  new  trial 
was  granted  on  the  ground  that  there  was  no 
evidence  for  the  defendant  that  ought  to 
have  been  submitted  to  the  jury,  and  was 
argued,  in  last  Trinity  term,  before  the  late 
Lord  Chief  Justice,  Mr.  Justice  Ooltman, 
Mr.  Justice   Cresswell  and  myielfl     The 
three    surviving    Judges   who    heard  the 
argument    have   come   to  the   conclusion 
that  the  rule  must  be  discharged.     It  is 
Qot  necessary  to  determine    what  would 
have  been  the  result  if  the  evidence  had 
shewn  that  at  the  earliest  period  to  which 
it  applied  there  was  glebe  land  in^oaed, 
and  a  slip  of  land  lying  uninclosed  between 
that  glebe  and  the  road,  without  any  dr- 
eumstance  then,  existing  which  tended  to 
rebut  the  presumption  that  the  slip  belonged 
to  the  owner  of  the  indoeed  land,  for  the 
evidence  shewed  thatT  at  that  time  there 
were  two  pieces  of  land  adjoining  tbe  piece 
in  dispute  at  either  end,  also  lying  between 
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the  glebe  and  the  road,  which  were  occupied 
adversely  to  the  rector,  which  fact  was 
undoubtedly  evidence,  tending  to  raise  a 
presainption  that  the  land  lying  between 
the  inclosed  glebe  and  the  road  was  not 
part  of  the  glebe,  and  the  adverse  occupation 
of  the  part  in  question  in  the  cause  for 
forty  years  was  evidence  strengthening  that 
presumption.  The  whole,  therefore,  rested 
on  presumption  on  both  sides.  The  lessor 
of  the  plaintitf,  on  the  one  hand,  did  not 
prove  title,  but  merely  facts  from  which  a 
title  might  be  presumed ;  and  the  defendant, 
on  the  other  hand,  elicited  from  the  witness 
called  by  the  lessor  of  the  plaintiff  evidence 
of  other  facts  tending  to  rebut  that  pre-> 
sumption.  It  was,  therefore,  incumbent 
on  the  learned  Judge  to  leave  the  whole  to 
the  jury,  and  there  is  no  ground  for  granting 
a  new  trial. 

Rule  discharged. 


BROWN  AND  OTHERS  V. 
MALLETT. 


Ship  and  Shipping — Navigable  River — 
Obstruction  by  a  Sunken  Vessel — Duty  and 
Liability  of  Owner — Pleading, 

The  declaration  stated  that  before  the 
happening  of  the  damage  complained  of 
to  witf  on  ^c,  a  certain  barge  of  the  defen^ 
danty  and  of  which  he  was  then  in  possession 
and  then  had  the  management^  sunk  in  a 
navigable  river  in  England,  the  same  being 
a  public  highway ;  ,that»  it  lay  concealed 
under  water  in  such  a  manner  that  vessels 
passing  over  the  place  would  be  in  danger  of 
striking  against  it,  of  which  the  defendant  had 
notice;  thai  it  thereupon  became  and  was  the 
duty  of  the  defendant  while  the  barge  con^ 
tinued  so  sunk  to  use  due  care  to  prevent  the 
danger  to  vessels  navigating  that  part,  by 
giving  notice  by  a  buoy  or  otherwise  to  per" 
sons  navigating ;  that  the  defendant  omitted 
U>  give  such  notice,  and  that  a  vessel  of  the 
plaintiffs  was  damaged : — Held,  first,  thai 
the  declaration  was  insufficient  for  not 
shewing  with  sufficient  directness  any  obli^ 
gallon  on  the  defendant  to  do  that  which  the 
plaintiffs  complained  the  defendant  omitted 
to  do. 


Secondly,  that  the  word  **  thereupon**  in  the 
allegation  "  it  thereupon  became  and  was  the 
duty,**  was  not  to  be  understood  as  shewing 
that  the  proposition  following  the  word  was 
a  consequence  deducible  from  what  preceded 
it,  but  only  as  shewing  the  time  or  occasion 
upon  which  the  proposition  was  averred  to 
have  taken  place. 

Thirdly,  that  the  allegation  in  guestion  was 
an  averment  of  matter  of  law  only,  and  that 
there  were  no  sufficient  allegations  of  facts 
from  which  such  law  could  be  inferred. 

Fourthly,  that  as  the  declaration  did  not 
shew  either  a  continuing  possession  and 
controul  of  the  defendant  at  the  time  of  the 
collision,  nor  other  special  circumstances 
shewing  that  he  was  bound  to  prevent  other 
vessels  being  injured,  the  declaration  was 
insufficient  in  substance. 

Fifthly,  that  the  mere  fact  of  the  defendant 
having  the  possession  and  controul  of  the 
barge  at  the  time  it  sank,  was  not  in  itself 
sufficient  to  render  him  liable. 

Case.  The  declaration  stated,  that  whereas 
before  the  happening  of  the  damage  and 
injury  hereinafter  mentioned,  to  wit,  on  the 
8th  day  of  June,  a.d.  1845,  a  certain  barge 
of  the  defendant,  of  which  the  defendant 
was  then  in  possession,  and  then  had  the 
care,  management,  direction  and  controul  of 
and  over  the  same  by  his  mariners  and  ser- 
vants in  that  behalf,  foundered,  sank  and 
went  to  the  bottom  in  a  certain  navigable 
river  in  England,  to  wit,  the  river  Thames, 
at  and  in  a  certain  navigable  part  and  place 
of  and  in  the  said  river  where  no  obstruction 
to  the  navigation  previously  existed  (the 
said  part  of  the  said  river  then  and  from 
thence  hitherto  and  still  being  a  public 
highway  for  all  persons  to  navigate,  and 
pass  and  repass  by  and  with  boats,  barges, 
steamboats,  and  other  vessels  at  their  free 
will  and  pleasure,  and  in  and  along  which 
divers  steamboats  and  other  vessels  lawfully 
might,  and  were  and  are  used  and  accus- 
tomed daily  and  at  all  times  of  the  day  to 
be  navigated  and  pass  and  repass  without 
obstruction) ;  and  the  said  barge  of  the  said 
defendant  having  so  sunk  as  aforesaid,  to 
wit,  on  &c.,  the  same  then  lay  in  the 
same  river  in  the  said  navigable  part 
and  place  of  and  in  the  same,  under  water 
there,  and  wholly  covered  and  concealed 
and  out  of    view,   and   in   such  a  posi- 
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lion  and  at  such  a  depth  that  vessels  in 
navigating  and  passing  in»  along,  and  over 
the  said  place  where  the  said  harge  so  lay 
sunk  as  aforesaid  would  necessarily  strike 
against  the  same,  and  therehy  while  the 
said  barge  so  continued  and  was  sunk  and 
lying  in  the  said  part  and  place  of  and  in 
the  said  river  as  aforesaid*  vessels  during, 
that  time  navigating  and  passing  in  and 
along  the  said  part  of  the  said  river  (with* 
oat  the  persons  navigating  and  directing 
the  same  having  notice  of  the  said  sunken 
barge  so  lying  and  being  there)  would 
necessarily  be  and  were  liable  to  and  in 
danger^  in  so  navigating  and  passing,  of 
striking  with  great  force  and  videnoe  upon 
and  against  the  said  sunken  barge,  and  of 
being  thereby  greatly  damaged  and  injured, 
of  all  which  said  premises  the  said  defen- 
dant, before  the  happening  of  the  damage 
and  injury  hereinafter  mentioned,  had  notice; 
and  thereitpoH  U  became  and  u>€a  the  dviy 
of  the  said  defendant^  while  the  said  barge 
so  continued  and  was  sunk  and  lying  under 
water  in  the  said  part  and  place  of  and  in 
the  said  river  as  aforesaid,  to  take  and  use 
due  and  proper  care  and  precautions  to  pre- 
vent  and  guard  against  the  said  danger  to 
vessels  during  that  time  navigating  and 
passing  in  and  along  the  said  part  of  the 
river,  by  giving  due  notice  and  warning 
of  the  said  danger  by  means  of  a  proper 
and  sufficient  buoy,  or  other  proper  and 
sufficient  mark  or  signal  or  oUierwiae  to 
persons  navigating  and  directing  the  said 
vessels,  or  by  other  due  and  proper  means 
in  that  behalf.  And  the  plaintiffs  further 
say,  that  the  defendant,  well  knowing  the 
said  premises,  suffered  and  permitted  the  said 
baige  to  be  and  continue  sunk  and  lying, 
and  the  same  did  continue  sunk  and  lying 
in  the  said  river,  in  the  said  part  and  place 
of  and  in  the  same  under  water  there,  and 
wholly  covered  and  concealed  and  out  of 
view,  and  in  such  position  and  at  such  depth 
aft^resaid,  for  a  long  space  of  time,  to  wit, 
from  the  time  of  the  same  so  sinking  as  afore- 
said, until  and  at  and  after  the  time  of  the 
happemng  of  the  said  damage  and  injury  as 
herdnafter  meatioiied.  And  the  plaintifis 
further  say,  that  although  a  reasonable  time 
after  the  sinking  of  the  said  barge,  and  after 
the  defendant  so  had  notice  ai  the  premises 
as  aforesaid,  for  him,  the  said  defendant,  to 
cause  a  proper  and  sufficient  buoy  or  other 


proper  and  sufficient  mark  or  signal  to  be 
put  and  placed  in  the  said  river,  or  other 
proper  means  in  that  behalf  used  and  takes, 
to  give  to  persons  navigating  and  directing 
vessels  in  the  said  part  of  the  said  rifcr 
notice  and  warning  of  the  said  dai^^,  had 
elapsed  before  the  happening  of  the  said 
damage  and  injury  as  hereinafter  mentioned, 
nevertheless  the  said  plaintiffs,  in  £ict,  ssj, 
that  the  said  defendant,  well  knowing  the 
said  premises,  but  not  regarding  his  doty  ia 
that  behalf,  did  not  nor  would  take  or  use 
due  or  proper  care  or  precautions  while  die 
said  barge  so  continued  sunk  and  lying  st 
and  in  the  said  part  and  place  of  and  in  the 
said  river  in  such  position  and  at  sach 
depth  as  aforesaid,  to  prevent  and  guard 
against  the  said  danger  tiierefrom  to  vessels 
navigating  and  passing  along  the  said  part 
of  the  said  river,  either  by  giving  notiee  or 
warning  of  the  said  danger  by  means  of  a 
proper  and  sufficient  buoy  or  other  proper 
and  sufficient  mark  or  signal  put  and  placed 
in  the  said  river  for  that  purpose,  or  other- 
wise, or  by  any  other  due  or  proper  means 
in  that  behalf  whatsoever,  but  wholly  omitted 
and  neglected  so  to  do,  and  at  the  time  of 
the  happening  of  the  said  damage  and  injury 
the  said  barge  was  and  continued  sunk  and 
lying  in  the  said  river,  in  the  said  part  and 
place  of  and  in  the  same  under  water  there 
and  wholly  covered  and  concealed  and  oat 
of  view,  and  in  such  position  and  at  such 
depth  as  aforesaid  without  there  being  then 
any  due  or  proper  care  or  precautions  taken, 
or  any  due  or  proper  means  in  that  behalf 
used  to  prevent  or  guard  against  the  said 
danger  to  vessels  then  navigating  and  pas^ 
ing  in  and  along  ,the  faid  part  of  the  said 
river,  and  without  any  proper  or  sufficient 
buoy,  or  other  proper  or  sufficient  mark  or 
signal  being  put  and  j^aced  in  the  said  river, 
or  any  other  due  (nt  proper  meane  used 
or  taken  to  give  to  persons  navjgati]^  and 
directing  the  said  vessels  in  the  aaid  part  of 
the  said  river  due  notice  or  warning  of  the 
said  danger;  and  the  pliuntifi^  in  fihct,  say, 
that  while  the  said  barge  was  aad  oontinned 
so  sunk  and  lying  wiUiout  any  pioper  or 
sufficient  buoy,  or  other  proper  or  SRdkie&t 
mark  or  signal,  or  any  other  dan  or  proper 
means  being  used  to  give  notice  or  wnming 
of  the  said  danger,  to  wit,  on  the  said  8ih 
day  of  June,  a.d.  1843,  the  aaid  plaiatili 
were  lawfully  possessed  of  a  certain  steam* 
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vessel,  &C.  which  was  then  lawfully  navi- 
gating and  passing  in  and  along  the  said 
pirt  of  the  said  river  Thames*  being  then 
under  the  care,  direction  and  management  of 
eertain  the  mariners  and  servants  in  that 
behalf  of  the  said  plaintiflb,  and  the  said 
steam-vessel  being  so  then  navigated  and 
fismg  in  and  idong  the  said  river,  and 
the  said  plaintifis  and  the  said  mariners  and 
serrants  not  having  any  knowledge  or  suffi* 
cient  means  of  knowledge  of  the  sud  dangeri 
and  Bodneor  proper  eare  or  precautions  being 
taken  hy  the  said  defendant  to  prevent  or 
goard  against  the  said  danger,  and  the  said 
piaintiffst  by  their  said  mariners  and  ser- 
vants, then  havinglawful  occasion  to  navigate 
and  direct  the  said  steam-vessel  in,  along 
and  over  the  said  place  where  the  said  barge 
so  then  lay  sunk  as  aforesaid,  they,  the  said 
pbindSst  by  their  said  mariners  and  ser* 
vants,did  tl^n  accordingly  navigate  and  di- 
rect the  said  steam- vessel  in,  along,  and  over 
the  said  place,  and  thereby  and  by  means  of 
the  said  premises,  and  of  the  said  miscon- 
duct,  omission  and  neglect  of  the  defendant, 
and  without  any  neglect  or  default  of  the 
&aid  plaintiffs,  or  their  said  mariners  and 
serrants,  the  said  steam-vessel  was  then,  to 
wit,  on  &e.,  driven  and  struck  with  great 
^orce  and  violence  upon  and  against  the  said 
sQDken  baige,  and  was  thereby  then  greatly 
hroken,  stove  in,  damaged  and  injured,  &c» 
Plea,  that  a  reasonable  time  for  the  defen« 
ilant  to  reoiove  the  said  barge  from  the  said 
place  where  she  so  lay  sunk  as  in  the  de- 
claration mentioned,  had  not  elapsed  before 
or  at  the  lime  of  the  alleged  damage  and 
:iijury  in  the  declaration  mentioned,  and 
^s  the  defendant  is  ready  to  verify,  &c, 

Special  demurrer,  on  the  ground  that 
^  plea  raieed  a  matter  of  fact  which,  if 
proved,  is  no  answer  in  law  to  the  action ; 
ind  that  the  said  plea  is  in  violation  of  the 
raJes  of  pleading,  inasmuch  as  it  does  not 
traverse  any  matter  of  fact  contained  in  the 
ieclaradon,  nor  does  it  confess  and  avoid 
my  matteni  of  fact  alleged  in  the  declaration, 
>ut  states  a  new  fact  which  in  law  is  no 
icswer  to  the  action,  and  is  improperly 
tincluded  with  a  verification;  and  also  that 
he  said  plea  is  in  other  respects  uncertain, 
nfrirmal  and  insuflScient.  Joinder  therein. 
ChanneUf  Sefj.  (Nov.  18, 1846,)  in  sup- 
•rt  of  the  demurrer. — In  this  case,  the 
ita  is  bad  aa  not  answering  the  declaration ; 


but  the  principal  question  will  be,  whether 
the  declaration  is  good.  The  question  iS| 
whether,  when  a  vessel  or  barge  is  sunk  by 
accident  against  the  will  of  the  owner,  the 
owner  is  bound  to  give  reasonable  notice  of 
the  accident  to  the  public  within  a  reason- 
able time.  In  Ilott  v.  Wilkes  {l\  the  plain- 
tiff who  was  a  trespasser,  had  notice  that  there 
were  spring  guns  in  a  wood,  but  not  of  the 
particiQar  place  wh«re  they  were  set,  and  it 
was  held  that  he  could  not  maintain  trespass 
for  an  injury  which  he  had  reeeived.  In 
that  case  the  plaintiff  was  a  wrongdoer, 
whereas  in  the  present  case  he  is  not,  and 
yet  it  is  evident  from  the  judgment  in  that 
case,  that  if  no  notice  whatever  had  been 
given  the  defendant  would  have  been  held 
liable.  In  Bird  v.  Holbrook  (2),  where 
no  notice  was  given,  the  defendant  was  held 
liable.  In  this  case,  though  the  defendant 
does  not  voluntarily  commit  a  nuisance, 
yet  he  continues  one.  If  he  could  not  re* 
move  it,  he  ought  to  have  given  notice,  to 
prevent  injury  to  others,  by  placing  a  buoy 
over  the  wreck,  or  by  some  other  means. 

[Wilde,  CJ. — Has  any  individual  a 
right  to  put  up  anything  in  the  river  to 
warn  others  from  some  fancied  danger? 
He  cannot  be  indicted  for  not  removing 
it— The  King  v.  Watts  (3).  Why  should 
the  expense  of  notice  be  put  upon  Uie  party 
who  has  had  the  misfortune  to  lose  his 
vessel,  rather  than  upon  any  other  of  the 
pubUc  ?] 

He  may  be  the  only  one  who  knows  the 
fact  The  same  hardship  would  apply  to 
the  case  of  a  party  who  had  had  the  mis- 
fortune to  break  down  his  eart  upon  the 
public  highway,  and  yet  in  such  case, 
unless  he  removed  his  cart,  he  would  be 
liable. 

[Maule,  J. — In  The  Lancaster  Canal 
Company  v.  Pamahy  (4),  the  Court  of  Ex- 
chequer Chamber,  affirming  the  judgment  of 
the  Court  of  Queen's  Bench,  held  the  canal 
company  liable  for  damage  resulting  to  a 
barge  navigating  their  canal  fit)m  a  sunken 
barge :  that  was  upon  the  ground  that  as 
the  company  derived  a  profit  by  tolls  for 
the  navigation,  there  was  a  common  law 

(1)  3  B.  &  Aid.  304. 

(2)  4  BiDg.  628 ;  a.  c.  6  Law  J.  Rep.  C.P.  146. 

(3)  2  Esp.  675. 

(4)  11  Ad.  &  El.  230;  8.c.  9  Law  J.  Rep.  (».a.) 
Ezcb.  338. 
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liability  cast  upon  them  to  make  the  navi- 
gation secure.  That  principle  may  apply 
to  a  person  who  derives  a  benefit  from 
navigating  a  river,  and  may  throw  on  him 
some  duties.  If  afloat,  it  might  be  that  he 
ought  to  hoist  lights  ;  if  sunk,  to  give  notice 
in  some  other  manner.] 

[Wilde,  C.J. — The  question  may  be, 
what  party  stands  in  the  class  nearest  to 
that  of  the  canal  company  ?  May  it  not 
be  those  who  have  charge  of  the  river,  and 
whose  duty  it  may  consequently  be  to 
remove  nuisances  ?] 

The  Court  cannot  take  judicial  notice  that 
there  are  persons  who  have  charge  of  the  river, 
even  if  the  river  should  be  the  Thames; 
but,  besides,  the  river  Thames  is  only  laid 
as  the  venue  under  a  videliceL  If  a  party 
lay  down  an  anchor  in  a  place  likely  to 
cause  injury,  he  must  place  a  buoy  over 
it.  The  question  in  such  cases  is,  whether 
the  defendant's  conduct  was  negligent,  and 
that  is  a  question  for  the  jury — Lynch  v. 
Nurden  (5). 

[Maule,  J. — The  barge  is  not  stated  to 
have  been  sunk  accidentally,  nor  to  be  out 
of  the  controul  of  the  defendant.  For  all 
that  appears,  the  defendant  may  for  some 
purpose  have  scuttled  his  barge,  and  may 
still  be  in  possession  of  her.] 

In  that  view,  the  principle  of  Dixon  v. 
Bell  (6)  will  apply,  because  the  barge  must 
be  taken  to  be  under  the  defendant's  own 
controul. 

Talfourd,  Setj,  (  Willes  with  him)  contra. 
— The  plaintiffs  are  not  entitled  to  assume 
that  there  was  any  default  in  the  defendant. 
The  barge  must  be  taken  to  have  been 
sunk  by  the  act  of  God  while  being  navi- 
gated ;  the  word  '*  founder"  means  something 
more  than  mere  sinking.  Then,  it  is  not 
alleged  that  it  was  possible  for  the  defen- 
dant to  have  placed  a  buoy  or  other  mark 
over  the  barge.  The  accident  might  have 
taken  place  upon  the  ocean. 

[Maule,  J. — There  is  an  implied  state- 
ment that  it  was  possible  in  the  statement 
that  *'  a  reasonable  time  had  elapsed :"  the 
reasonableness  of  the  time  necessarily  in- 
volves the  nature  of  the  means,  and  I  do  not 
see  how  the  plaintiffs  could  have  proved  the 


(5)  1  Q.B.  Ren.  29 ;  s.c.  10  Law  J.  Rep.  (n.s.) 
Q.B.  73. 

(6)  5  Mau.  &  Selw.  198. 


reasonableness  of  the  time,  without  proving 
that  the  means  were  practicable.] 

[CoLTMAN,  J.  referred  to  Harmond  v. 
Pearson  (7),  where  Lord  Ellenborough 
decided  that  the  owner  of  a  vessel  sunk  io 
a  navigable  river  is  bound  to  place  a  bnoy 
over  the  wreck.] 

[Wilde,  C.J. — Would  the  duty  equally 
arise,  if  the  accident  had  hi^pened  in  the 
Channel  ?  If  so,  would  the  owner  be  bound 
to  remove  it  ?] 

If  the  owner  is  bound  to  put  it  up,  is  he 
bound  to  keep  it  up  for  all  time? 

[Maule,  J. — It  might  be  that  he  was 
bound  for  a  time,  but  not  for  an  unreasonable 
time.] 

In  Harris  v.  Baker  (8),  where  rubbish 
had  been  left  on  a  public  road  without 
lights,  and  a  party  was  thereby  injured,  the 
trustees  of  the  road  were  held  not  to  be 
liable.  Jordin  v.  Crump  (9)  throws  some 
doubt  upon  llaU  v.  Wilkes. 

Channell,  tSerj.  was  heard  in  reply. 

Cur.  ad9»  vult, 

Maule,  J.  now  delivered  the  judgment 
of  the  Court. — In  this  case,  which  arose 
out  of  a  demurrer  to  a  plea,  it  was  not  dis- 
puted on  the  argument  that  the  plea  was 
bad ;  but  it  was  insisted,  for  the  defendant, 
that  he  was  entitled  to  the  judgment  of  the 
Court,  inasmuch  as  the  declaration  was  sub- 
stantially defective  in  not  shewing  a  cause 
of  action  ;  and  the  only  question  argued  at 
the  bar,  and  now  to  be  decided  by  the  Court, 
is,  whether  the  declaration  is  open  to  this 
obj ection .  The  declaration,  in  effect,  states 
that,  be/ore  the  happening  of  the  damage 
complained  of,  to  wit,  on  the  Bth  of  June, 
1845,  a  certain  barge  of  the  defendant,  and 
of  which  he  was  then  in  possession,  and  then 
had  the  care,  direction,  management,  and 
controul,  by  his  mariners  and  servants, 
foundered,  sunk,  and  went  to  the  bottom, 
in  a  certain  navigable  river  in  England^  in 
a  navigable  part  of  it,  the  said  part  then 
and  still  being  a  public  highway  for  all  per- 
sons to  navigate  with  their  steam-boats  and 
other  vessels,  and  along  which  vessels  were 
and  are  accustomed  at  all  times  to  navigate 
and  pass  without  obstruction ;  that  the  said 

(7)  1  Campb.  515. 

(8)  4  Mau.  &  SeW.  27. 

(9)  8  Mee.  fit  Wela.  782;  a.  c.  II  Law  J.  Rep. 
(n.b.)  Exch.  74. 
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barge  of  the  defendant,  being  so  sunk  as 
aforesaid,  to  wit,  on  the  day  and  year  afore- 
said, lay  covered  and  concealed  under  water 
in  such  a  manner  that  vessels  passing  over 
the  place  where  it  lay  would  necessarily 
strike  against  the  same,  and  vessels  passing 
along  the  said  part  of  the  river  without  the 
perrons  navigating  them  having  notice  of 
the  sunken  barge,  would  necessarily  be  in 
danger  of  striking  against  it,  and  being 
thereby  greatly  damaged;  that  the  defen- 
dant bad  nottae  of  the  premises ;   that  it 
thereupon  became  and  was  the  duty  of  the 
defendant,  while  the  barge  continued   so 
soni,  to  take  and  use  due  and  proper  care 
and  precautions  to  prevent  and  guard  against 
the  said  danger  to  vessels  navigating  that 
part  of  the  river,  by  giving  due  notice  of 
the  danger,  by  a  buoy,  or  other  proper  mark 
or  signal,  or  otherwise,  to  persons  navi- 
gating, or  by  other  due  and  proper  meaner 
m  that  behalf.     The  declaration  then  goes 
on  to  shew,  in  terms  on  which  no  question 
arises,   that  the    defendant    omitted    and 
neglected  to  give  such  notice,  or  use  such 
means  to  prevent  danger;  that  a  steam* 
resse]  of  the  plaintiffs  was  damaged  by 
striking  against  the  barge,  without  any  fault 
of  the  plaintiffs,  in  consequence  of  the  said 
cMniadon  and  neglect  of  the  defendant. 

The  objection  made  to  the  declaration  is, 
tkit  it  does  not  shew  any  obligation  on  the 
defendant  to   do  that  which  the  plaintiffs 
complain  of  his  having  omitted.     There  is, 
indeed,  an  express  allegation  in  the  decla- 
ration, that  **  hereupon'*  it  became  the  duty 
of  the  defendant  to  do  that  which  the  plaintiffs 
complain  of  his  omitting.     But  we  think 
thii  this  all^ation  will  not  aid  the  declara* 
tion.     Where  the  allegation  following  such 
a  word  as  "  thereupon"  or  ""whereby"  is  an 
allegation  of  fact,  such  allegation  is  indeed 
averred  with  sufficient  directness,  notwith- 
standing the  wovd  "thereupon"  or  "where- 
by." which  18  not  to  be  understood  as  shewing 
that  the  proposition  following  such  word  is 
•ntended   to   be  stated  as  a  consequence 
Reducible  from  what  precedes,  but  only  as 
'h&wiog  the  time  at  which  or  the  occasion 
•Jt)  whkh  that  which  follows  the  word  in 
question  is  averred  to  have  taken  place: 
'^  the  case  of  Pryce  v.  BelcJter  {10\  in 
«hich  this  Court  held  that  an  allegation 

MO)  3  Com.  B.  58 ;  s.c.  15  Law  J.  Rep.  (v.s.) 
V  .P.  305. 


in  a  declaration,  that  the  plaintiff  sustained 
damage,  introduced  by  the  word  "whereby," 
was  not  to  be  considered  as  a  statement  of 
matter  of  inference  and  conclusion  only, 
but  a  positive  allegation  of  a  fact. 

But  the  allegation  now  in  question  is 
open  to  the  further  objection,  that,  how-* 
ever  directly  it  be  averred,  it  is  an  averment 
of  matter  of  law  only,  and  not  of  matter  of 
fact.  If  the  words  had  been  "  that  the 
defendant  became  bound  by  law**  to  do  cer- 
tain acts,  it  could  not  be  questioned  that 
that  was  an  allegation  of  matter  of  law : 
and  the  words,  "  it  became  the  duty  of  the 
defendant,"  if  they  were  to  be  understood 
as  averring  the  existence  of  some  duty 
different  from  that  arising  out  of  a  legal 
obligation,  certainly  would  not  aid  the 
declaration,  inasmuch  as  the  breach  of  such 
a  duty  does  not  give  a  cause  of  action. 
But,  if  they  be  understood,  as  we  think 
they  are,  as  averring  the  existence  of  a 
legal  liability,  it  is  well  established  that 
such  an  averment,  being  an  averment  of 
matter  of  law,  will  not  supply  the  want 
of  those  allegations  of  matter  of  fact  from 
which  the  Court  could  infer  the  law  to  be 
as  stated  ;  so  that  such  allegation  is  useless 
where  the  declaration  is  insufficient,  and 
superfluous  where  sufficient  without  it.  In 
the  case  of  Pamaby  v.  the  Lancaster  Canal 
Company  {II),  the  Court  rejected  the  state* 
ment  that  it  thereupon  became  the  duty  of 
the  company  to  remove  the  obstruction,  as 
being  an  inference  of  law  improperly  stated ; 
and  in  the  case  of  Priestley  v.  Fowler  {12), 
though  the  declaration  contained  a  direct 
averment  that  it  became  the  duty  of  the 
defendant  to  use  due  and  proper  care,  the 
Court  arrested  the  judgment,  because  the 
declaration  contained  no  premises  from 
which  the  duty  of  the  defendant,  as  therein 
alleged,  could  be  inferred  by  law. 

The  sufficiency  of  the  declaration,  there- 
fore, in  the  present  case,  must  be  deter- 
mined without  regard  to  the  express  allega- 
tion of  the  duty  of  the  defendant  which  it 
contains,  and  will  therefore  depend  on  the 
question  whether  the  facts  stateld  shew  that 
the  defendant  was  bound  in  law  to  do  that 
which  the  declaration  charges  him   with 

(11)  11  Ad.  &  £1. 223 ;  s.c.  7  Law  J.  Rep.  (nji.) 
Q.B.  258. 

(12)  3  Mee.  &  Wels.  1 ;  a.  e.  7  Law  J.  Rep.  (n.s.) 
Each.  42. 
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haying  omitted.  Now  as  to  this  question, 
there  seems  no  doubt  that  it  is  the  duty  of 
a  penon  using  a  public  navigable  river  with 
a  vessel  of  which  he  is  possessed  and  has 
the  controul  and  management,  to  use  rea- 
sonable skill  and  care  to  prevent  mischief  to 
other  vessels ;  and  that,  in  case  of  a  collision 
arising  from  his  negligence,  he  must  sustain 
without  compensation  the  damage  occa- 
sioned to  his  own  vessel,  and  is  liable  to 
pay  compensation  for  that  sustained  by 
another  navigated  with  due  skOl  and  care : 
and  this  liability  is  the  same,  whether  his 
vessel  is  in  motion  or  stationary,  floating 
or  aground,  under  water  or  above  it.  In  all 
these  circumstances  the  vessel  may  continue 
to  be  in  his  possesnon  and  under  his  ma^- 
nagement  and  controul ;  and,  supposing  it 
to  be  sp,  and  a  coUision  with  another  vessel 
to  occur  from  the  improper  manner  in  which 
one  of  the  two  is  managed,  the  owner  of 
the  vessel  properly  managed  is  entitled  to 
recover  damages  from  the  owner  of  that 
which  was  improperly  managed.  This  duty 
of  using  reasonable  skill  and  care  for  the 
safety  of  other  vessels  is  incident  to  the 
possession  and  controul  of  the  vessel.  Sub- 
ject to  this  obligation^  the  owner  has  a 
right,  while  his  vessel  is  afloat,  to  proceed 
in  any  direction,  and  to  remain  at  any  place, 
and  when  it  is  aground,  whether  sunk  or 
not,  to  remain  as  long  as  the  occasions  of 
his  voyage  require.  Of  the  existence  of 
these  rights  and  duties,  so  long  as  the  pos« 
session  and  controul  of  the  vessel  continue 
in  the  same  person,  there  seems  to  be  no 
doubt.  Nor  does  there  seem  to  be  any 
doubt  that,  if  these  be  transferred  to  another 
person,  the  rights  and  duties  would  also  be 
transferred  to  him,  and  the  original  owner 
would  cease  to  be  entitled  to  or  bound  by 
them.  But  a  person  may  cease  to  have  the 
possession  and  controul  of  a  vessel,  though 
they  are  not  transferred  to  any  other  person, 
as  is  oommoniy  the  case  when  by  some 
casualty  of  navigation  it  is  brought  into  a 
situation  in  which  the  owner  abandons  and 
relinquishes  the  possession  and  controul 
because  it  is  impossible  to  retain  them ;  and 
the  effisct  which  this  new  state  of  Uiings 
may  have  on  the  duties  and  liabilities  in 
question  does  not  appear  to  admit  of  so 
simple  a  determination  as  that  which  relates 
to  the  duties  and  liabilities  incident  to  a 
possession  continuing  in  the  same  person. 


or  transferred  to  another.     Those  duties 
and  liabilities,  there  seems  to  be  no  doubt, 
are  difierent  in  cases  where  the  relinquish- 
ment of  possession  is  wrongful,  or  srisei 
out  of  circumstances   occaskmed  by  tiie 
wrongful  act  or  omission  of  ^e  owner,  from 
what  they  are  when  he  is  blameless.    In 
the  present  case,  supposing  the  baige  to 
have  been  out  of  the  defendant's  possesskm 
at  the  time  of  the  collision,  there  is  nothing 
to  shew  that  the  defendant  wrongfully  ceased 
to  be  possessed,  or  wrongfoUy  occasioned 
anything  which  led  to  the  ceasing  of  bis 
possession :  the  only  wrong  complained  of 
is  the  omission  to  use  means  to  prevent 
damage  from  the  sunken  barge.   It  is  there- 
fore not  necessary  to  inquire  what  would 
be  the  efiect  of  a  wrongf\til  act  or  neglect 
leading  to  a  divesting  of  the  possession. 
No  such  wrong  being  alleged,  none  is  to  be 
presumed ;  and  the  question  therefore  is, 
what  is  the  duty  of  the  person  who  had  tbe 
possession  and  controul  of  a  vessel  which, 
without  any  fault  of  his,  has,  while  in  his 
possession,  sunk,  so  as  to  obstruct  a  pnb^ 
navigable  river,  with  respect  to  vessels  nari- 
gating  the  river,  after  his  possession  and 
controul  has  ceased  ?   It  probaUy  cannot  be 
safely  affirmed  that,  in  no  ease  where  a  vessel 
has  sunk,  without  fault  of  the  owner,  does 
any  duty  of  this  kind  at  all  arise,  or  continue 
for  any  time :  nor  is  it  necessary  to  deddc 
this  question ;  for,  in  order  to  sustain  the 
declanition,  we  must  hold,  that,  in  evef7 
state  of  things  consistent  wi^  the  frets 
stated  in  the  declaration,  the  defendant  wu 
bound  to  do  that  which  the  plaintifr  com- 
plains of  his  having  omitted.    Now,  though 
there  seems  no  doubt,  as  we  have  before 
observed,  that  he  was  bound  to  use  duel 
care  to  prevent  injury  to  others,  as  long  » 
his  possession  and  controul  conthnie ;  aad, 
though,  after  they  ceased,*— auppoaing  thai 
they  did  oease,-^eve  may  hiswe  ponfth 
been  some  state  of  ftcta  whidi  ndgbt  cause 
the  continuance  of  such  a  doty  for  some 
time,  we  think  that  it  cannot  be  aniversalJi 
affirmed  that,  in  all  cases  where  the  pea- 
session  and  controul  of  the  ownen  havi 
ceased,  such  a  duty  arises.     Indeed,  at  m 
have  before  stated,  it  seems  eksr  that  ^ 
duty  does  not  continue    In  the  oiigias 
owner  when  his  possession  said  ooBtrw 
have  been  transferred   to  another ;    aad 
where  the  possession   and  controul  ban 
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not  been  tnmsfenred,  but  have  been  relin- 
qaisbed  and  abandoned,  we  do  not  think 
that  the  duty  ahfaya  arises,  and  continues 
forsn  indefinite  time.  Where  the  navigation 
of  a  river  has  become  obstructed  by  a  vessel 
wbich  has  sank  and  been  lost  to  the  owner, 
vitbont  any  £iult  of  his,  the  public  incon* 
venienoe  of  the  obstruction  is  one  in  respect 
of  which  the  owner  differs  from  the  rest  of 
the  public  only  in  having  sustained  a  pri* 
Tate  calamity,  in  addition  to  his  share  of  a 
pnblic  inconvenience;    and  this  difference 
does  not  appear  to  be  any  reason  for  throw- 
ing on  him  the  cost  of  remedying  or  miti- 
gating the  evil. 

In  the  case  of  The  King  v.  WaUs  Lord 
Kenyon  held  that  the  owner  of  a   ship 
sank  in  the  Thames  by  accident  and  mis- 
fortune, without  his  default  or  misconduct, 
was  not  liable  to  an  indictment  for  not  re- 
moving the  obstruction.    It  was  contended, 
for  the  prosecution  in  that  case,  that,  though 
tbe  defendant  was  not  punishable  for  caus- 
ing the  nuisance,  it  having  arisen  from 
accident,  it  was  his  duty  to  remove  it ;  but 
tbe  learned  Judge  answered,  that  perhaps 
tbe  expense  of  removal  might  have  amount- 
ed to  more  than  the  whole  value  of  the 
property.     The  same  reason  would  apply 
in  the  case  of  an  indictment  for  not  giving 
notice  by  signal,  or  taking  other  means  to 
prevent  damage  from  a  sunken  vessel ;  the 
expense  of  doing  so  might,  and  probably 
would,  be  greater  than  any  private  benefit 
which  the  owner  would  derive  from  it :  and, 
whether  it  were  greater  or  not,  the  reason 
seems  to  be  the  same  for  not  throwing  on 
tbe  owner  any  especial  share  in  the  conse- 
quence of  a  public  misfortune  with  which 
he  had  no  particular  concern,  except  that  it 
arose  out  of  a  private  disaster  which  he  had 
innocently  suffered. 

In  the  case  of  such  impediments  to 
navigation  arising  out  of  unavoidable  ac- 
cidenty  the  proper  rule  seems  to  be  that 
tbe  expense  of  removing  or  diminishing 
tbe  danger  arising  from  tbem  should  be 
defrayed  by  those  who  would  be  bene- 
fited by  such  a  measure;  as  is  done  in 
the  case  of  lighthouses,  which  are  erected 
to  diminish  the  danger  arising  from  natural 
impediments  to  navigation  ;  and  such  mea- 
^ores  are  the  proper  subjects  of  local  regu- 
lations to  he  made  on  a  comparison  of  the 
danger  to  be  guarded  against  and  the  ex- 
New  ScaiEs,  XVII.— C.P. 


pense  to  be  incurred.  It  is  scarcely  neces- 
sary to  observe,  that,  if  no  indictment  would 
lie,  under  the  circumstances  stated  in  this 
declaration,  for  the  danger  and  impediment 
to  the  public,  no  action  can  be  maintained 
for  the  particular  damage  sustained  by  the 
plaintiff.  The  duty  of  the  defendant,  if  it 
exists  at  all,  is  of  a  public  nature ;  and  the 
plaintiff,  in  order  to  succeed,  must  shew  a 
breach  of  public  duty,  as  well  as  special 
injury  to  himself.  Now,  the  present  decla- 
ration does  hot  shew  that,  at  the  time  of 
the  collision,  the  defendant  had  the  posses- 
sion or  controul  of  the  barge :  it  states  that 
before  the  happening  of  the  damage  the 
barge  was  in  his  possession  and  under  his 
controul;  and  though  it  states  under  a 
videlicet  that  the  damage  happened  on  the 
same  day,  this  is  no  averment  of  possession 
and  controul  at  the  time  of  the  damage, 
even  taking  the  allegation  of  the  day  to  be 
binding.  A  statement  of  possession  before 
an  event  does  not  amount  to  even  an  infor- 
mal statement  that  possession  continued 
till  the  time  of  the  event,  however  short  the 
interval  may  be.  Since,  therefore,  the  de- 
claration does  not  shew  either  a  continuing 
possession  and  controul  on  the  part  of  the 
defendant  at  the  time  of  the  collision,  or 
any  special  circumstances  shewing  that, 
though  he  may  no  longer  have  had  the 
possession  and  controul  of  the  barge,  he 
was  still  bound  to  take  care  that  other 
vessels  should  not  be  injured  by  striking 
against  it ;  and  since  it  cannot  be  inferred 
from  the  mere  fact  of  the  defendant  having 
the  possession  and  controul  of  the  barge  at 
the  time  it  sunk,  that  the  defendant  was 
bound  after  that  time,  that  is,  at  the  time  of 
the  collision,  to  use  means  of  precaution,  we 
think  the  declaration  is  insufficient  in  sub- 
stance, inasmuch  as  all  the  facts  stated  in  it 
may  be  true,  and  yet  the  plaintiffs  have  no 
cause  of  action. 

With  regard  to  the  cases  cited  for  the  plain- 
tiffs, we  may  observe  that  the  case  of  IloU 
V.  JVilkest  and  all  the  cases  of  the  same 
kind,  were  cases  of  improper  management 
of  property  of  which  the  defendant  had  the 
possession  and  controul,  and  therefore  apply 
only  to  the  case  of*  a  vessel  under  the  con- 
troul of  the  defendant;  in  which  case  we 
agree  that  he  would  be  liable.  The  case 
of  Harmond  v.  Pearson  appears  to  have 
turned  on  the  question  of  what  was  the  proper 
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mode  of  giving  notice  of  a  sunken  barge  to 
be  adoptmi  by  an  owner  who  was  admitted 
to  be  liable  to  give  some  notice.  That  a 
liability  of  that  kind  might  be  made  to  ap* 
pear,  by  proper  averments  in  the  declaration, 
we  have  already  shewn ;  and  there  is  no 
reason « to  suppose  that  the  declaration 
did  not  contain  such  averments:  the  cir- 
cumstance of  a  watchman  being  employed 
to  give  notice  makes  it  probable  that,  in 
fact,  the  defendant  retained  the  possession 
of  his  barge,  and  intended  t^  resume  his 
voyage.  For  these  reasons,  we  are  of  opi- 
nion that  the  declaration  is  defective  in 
substance,  and  that  there  must  be  judgment 
for  the  defendant. 

Judgment  for  the  defendant 


1847. 
Nov.  19; 

1848. 
May  12. 


DICKER  p.  JACKSON. 


Pleading — Immaterial  Traverse —  Dupli- 
city— Contract —  Condition  Precedent. 

The  declaration  stated  that  by  certain 
articles  of  agreement  the  plaintiff  agreed  to 
sellf  and  the  defendant  to  purchase,  a  piece 
of  landj  and  the  plaintiff  agreed  to  deliver 
am  absiract  of  title  and  to  deduce  a  clear 
title  within  a  month  from  the  signing  of  the 
contract,  or  from  being  required  so  to  do ; 
that  the  defendant  agreed  to  pay  a  portion 
of  the  purehasc'-money  on  the  signing  of  the 
contract,  and  the  residue  on  or  before  a 
future  fixed  day,  and  to  pay  interest  in  the 
mean  time  half-yearly  ;  and  that  the  plain- 
tiff did,  within  one  month  from  being  re- 
quired,  deliver  an  abstract  of  title  and  deduce 
a  clear  title.  Breach,  non-payment  by  the 
defendant  of  half  a  year's  interest.  Plea, 
that  the  plaintiff  did  not  deliver  an  abstract 
of  title,  and  deduce  a  clear  title  in  manner 
and  form,  ^c.  Upon  demurrer,  for  immateri'^ 
ality  and  duplicity, — Held,  that  the  plea  was 
bad,  for  raising  an  immaterial  issue,  the 
delivery  of  the  abstract  and  the  deduction 
of  title  not  being  a  condition  precedent  to  the 
payment  of  the  money. 

Quaere — whether  the  plea  was  not  also 
bad  for  duplicity,  in  denying  both  the  deli- 
very of  the  abstract  and  the  deduction  of 
the  title. 


Assumpsit  The  first  countof  the  declara- 
tion stated  that  on  the  2nd  of  September^ 
A.D.  1844,  in  and  by  certain  articles  of  agree- 
ment, dated  a  certain  day,  to  wit,  the  day 
and  year  aforesaid,  and  then  made  and 
entered  into  by  and  between  the  plaintiff  of 
the  one  part  and  the  defendant  of  the  other 
part,  the  plaintiff  agreed  to  sell  and  the 
defendant  agreed  to  purchase,  for  the  sum 
of  5,489i.  Ss,  \0d.,  payable  as  thoeinafter 
and  hereinafter  mentioned,  a  piece  of  land 
in  the  said  articles  described,  together  with 
the  use  and  occupation  in  common  with 
others  entitled  thereto,  of  a  certain  back 
street,  in  the  said  articles  mentioned,  and 
all  rights,  members,  and  appurtenances  to 
the  said  piece  of  land  belonging.  And 
the  plaintiff  thereby  agreed  that  he  would, 
within  one  month  from  the  date  thereof,  or 
from  being  required  so  to  do,  at  his  own 
expense,  deliver  to  the  defendant  an  abstract 
of  his  title  to  the  said  premises,  and  deduce 
a  clear  title  thereto ;  and  that  the  plaintiff 
would,  upon  payment  of  the  purchase-money 
of  the  said  premises,  together  with  all  in- 
terest which  might  accrue  due  thereon  as 
thereinafter  and  hereinaflter  mentioned,  ex- 
ecute a  proper  conveyance  (to  be  prepared 
by  and  at  the  expense  of  the  defendant)  or 
of  so  much  thereof  as  should  not  have  been 
previously  conveyed  under  the  provisions 
thereinafter  contained  and  hereinafter  men- 
tioned unto  the  defendant,  his  heirs  or 
assigns,  or  as  he  or  they  should  director 
appoint,  free  from  incumbrance,  (except  as 
thereinafter  and  hereinafter  mentioned),  and 
subject  to  the  several  stipulations  and  con- 
ditions thereinafter  and  hereinafter  men- 
tioned. And  the  defendant  did  thereby 
agree  that  he,  the  defendant,  his  heirs,  &c, 
would  pay  to  the  plaintiff  the  said  purchase- 
money,  as  follows,  that  is  to  say,  the  sum 
of  548/.  ISs.  lOd.  on  the  signing  of  the 
said  contract,  to  wit,  the  said  articles,  and 
the  residue,  or  sum  of  4,940/.  \Os.,on  or 
before  the  2nd  of  September  1848,  together 
with  interest  in  the  mean  time  on  the  said 
sum  of  4,940/.  10s.  at  the  rate  of  5/.  per 
100/.  for  one  year,  payable  half-yearly,  on 
the  2nd  of  March  and  the  2nd  of  September 
in  each  year;  the  first  payment  thereof  to 
be  made  on  the  2nd  of  March  next  after  the 
making  of  the  said  contract  And  die  plain- 
tiff did  thereby  agree  that  at  any  time 
before  the  said  2nd  of  September  1848,  be. 
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bis  hein,  or  assigns,  &c.  would,  on  being 
tbereanto  required  by  the  defendant,  exe- 
cute to  him,  or  to  any  person  he  might 
appoint,  a  conveyance  or  conveyances  of 
any  portion  of  the  said  hereditaments,  on 
payment  to  the  plaintiff  of  the  whole  of 
the  parchase*money,  which  the  defendant 
should  have  agreed  to  accept  from  the  pur- 
chaser or  purchasers  thereof,  provided  that 
such  purchase-money  should  not  be  at  a 
less  rate  than  3/.  by  the  yard  for  land  so 
conveyed ;  provided  also  that  the  costs  and 
charges  of  furnishing  abstracts,  if  required, 
and  of  verifying  the  same,  or  of  any  other 
proceeding  connected  with  such  partial  con- 
veyance, should  be  borne  and  paid  by  the 
defendant,  his  heirs,  &c.,  it  being  the  inten- 
tion of  the  parties  that  the  plaintiff  should 
1)6  indemnified   from  all   such   costs  and 
cliarges,  and  the  defendant  should  not  be 
entitled  to  call  for,  nor  should  the  plaintiff 
be  required  to  produce,  any  earlier  title  to 
the  said  land  than  the  original  conveyance 
thereof  from   F.  R.  P.  to  Mr.  W.  F.  de- 
ceased;  and  any  conveyance  to  be  made 
under  the  said  articles  should  be  subject 
to  the  reservations,  covenants,  and  restric- 
tions contained  in  such  conveyance,  so  far 
as  the  same  affected  the  land  by  the  said 
articles  contracted  to  be  sold,  and  also  to 
the  several  conditions  and  stipulations  there- 
in contained. — [The  declaration  then  set 
uttt  other  provisions  which  it  is  unnecessary 
to  detail.]  —  And  it   was  further    agreed 
that  possession  of  the  said  land  should  be 
iorthwith  given  to  the  defendant,  and  that 
all  taxes,  rates,  and  other  outgoings  up  to 
the  date  of  the  said  articles  should  be  paid 
by  the  plaintiff,  and  from  and  after  the  said 
date  by  the  defendant,  his  heirs,  or  assigns. 
^[The  declaration  then  stated  the  terms 
of  the  agreement  for  entry  and  sale  in  case 
of  non-performance  by  the  defendant,  and 
alleged  roatnal  promises.] — And  the  plaintiff 
farther  saith,  that  on  the  making  of  the 
said  agreement,  to  wit,  on  &c.,  possession 
of  the  land   was  forthwith   given  to  the 
defendant,  and  all  taxes,  rates,  and  other 
outgoings,  up  to  the  date  of  the  said  articles, 
were,  to  wit,  then  paid  by  the  plaintiff; 
and  the    plaintiff   did,   before   the    com- 
nencement   of  this  suit,  and  within   one 
r.onth  from  being  required  so  to  do,  to  wit, 
n  the  5th  of  June,  a.d.  1 845,  at  his  own 
expense,  deliver  to  the  defendant  such  an 


abstract  of  his  title  to  the  said  premises, 
and  deduce  such  a  clear  title  thereto,  as  in 
and  by  the  said  articles  in  that  behalf  spe* 
cified  and  required ;  and  the  plaintiff  from 
the  making  of  the  said  contract  to  the  com- 
mencement of  this  suit,  in  all  things  did 
perform  and  was  ready  and  willing  to  per- 
form the  said  contract  in  all  things  on  his 
part  to  be  performed ;  and  although  the  de- 
fendant, on  the  signing  of  the  said  contract 
(the  same  being  signed  by  him  on  the  day 
and  year  first  aforesaid),  did  pay  to  the 
plaintiff  the  sum  of  548/.  IBs,  lOd.,  and 
illthough  the  residue  of  the  said  purchase- 
money,  to  wit,  the  said  sum  of  4,940/,  lO^., 
was  on  the  2nd  of  September  1846  (which 
day  elapsed  long  after  the  making  of  the 
said  contract,  and  before  the  commencement 
of  this  suit),  due  and  unpaid,  and  still  re- 
mains due  and  unpaid ;  and  although  the 
interest,  under  the  said  articles  payable  in 
respect  of  the  said  residue  on  or  before  the 
2nd  of  March  1846,  had  been  satisfied  to 
the  plaintiff;  and  although  on  the  2nd  of 
September  1846,  according  to  the  said 
articles,  a  certain  sum,  to  wit,  123/.  10<.  3i/., 
for  half  a  year's  interest  on  the  said  unpaid 
residue  of  the  said  purchase- money,  at  the 
rate  of,  &c.,  became  and  was  payable,  &c. 
Breach,  non-payment  thereof. 

Plea — That  the  plaintiff  did  not  deliver 
to  the  defendant  an  abstract  of  title  to  the 
said  premises,  and  deduce  such  a  title  thereto 
as  in  and  by  the  said  recited  agreement 
specified  and  required,  in  manner  and  form, 
&c. 

Special  demurrer,  for  immateriality  and 
duplicity. 

Aspland  (Nov.  19),  in  support  of  the 
demurrer. — The  performance  by  the  plain- 
tiff of  the  agreement  as  to  the  title,  is  not 
a  condition  precedent  to  the  maintenance  of 
the  action.  That  question,  indeed,  does 
not  arise,  for  the  defendant  has  not  shewn 
any  breach  of  the  contract  on  the  plaintiff's 
part.  The  plaintiff  contracted  that  within 
a  month  of  signing  the  contract,  on  being 
required,  he  would  deliver  an  abstract,  and 
deduce  a  clear  title.  The  plaintiff,  there- 
fore, was  not  bound  to  do  this  within  a 
month  from  signing  the  contract,  but  might 
elect  to  wait  till  the  lapse  of  a  month  after 
being  required.  But  it  does  not  appear 
that  the  plaintiff  ever  was  required,  or  that 
a  month  from  the  signing  of  the  contract 
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had  elapsed  before  the  commencement  of 
the  suit.  Assaming,  however,  that  the 
plaintiff  has  been  guilty  of  a  breach  of  the 
contract,  it  is  clear  that  the  terms  are 
independent,  that  the  performance  by  the 
plaintiff  was  not  a  condition  precedent,  and 
that  the  defendant's  remedy  would  be  by  a 
cross  action.  Each  party  was  to  do  a  certain 
act  at  once  :  the  plaintiff  to  give  up  posses- 
sion, the  defendant  to  pay  part  of  the  pur-* 
chase- money ;  and  it  is  therefore  plain  that 
the  plaintiff  was  not  bound  to  deliver  the 
abstract  and  deduce  the  title  before  the 
contract  took  effect.  The  notes  to  Pordag^ 
v.  Cole{X)t  ftnd  the  cases  of  Boone  v.  Eyre 
(2),  Carpenter  \.  CressweU{S),  Siavers  y. 
Curling {4c\  Mattock  v.  Kinglake  {5),  and 
Campbell  v.  Jones  (6),  are  all  distinct 
authorities  to  shew  that  the  averment  which 
the  plea  has  traversed  is  immaterial,  and 
that  the  delivery  of  the  abstract  and  the 
deduction  of  title  did  not  form  a  condition 
precedent  to  the  right  to  maintain  the  action. 
Besides,  the  plea  is  double,  the  delivery  of 
an  abstract  and  the  deduction  of  the  title 
being  distinct  matters*— iS'aruom  v.  Rhodes 
(7) ;  and  the  defendant  should  not  have 
included  a  denial  of  both  in  one  traverse — 
Smith  V.  Dixon  (8). 

Rew,  for  the  defendant. — The  plea  is  not 
double.  The  meaning  of  the  contract  is, 
that  the  plaintiff  was  to  deduce  a  title  on 
the  face  of  the  abstract,  and  this  is  what 
the  plea  puts  in  issue.  There  are  not 
two  matters  of  defence  put  in  issue.  The 
present  case  comes  within  the  rule  laid 
down  in  Bell  v.  Tuekett  (9),  as  the  seve- 
ral things  stated  in  the  traverse  amount 
only  to  one  defence.  lu  the  case  of  an 
action  on  a  replevin  bond,  an  averment 
of  not  prosecuting  without  delay  and  with 
effect,  may  be  put  in  issue  together.  With 
respect  to  the  substantial  objection  to  the 

(1)  1  Wins.  Saund.  320. 

(2)  1  H.  Black.  273,  o.  a. 

(8)  4  Bing.  409 ;  s.c.  6  Law  J.  Rep.  C.P.  27. 

(4)  3  Bisg.  N.C.  355 ;  s.  c.  6  Law  J.  Rep.  (k.s.) 
C.P.  41. 

(5)  10  Ad.  &  £L  50  ;  a.  c.  8  Law  J.  Rep.  (m.s.) 
Q.B.  215. 

(6)  6  Term  Rep.  570. 

(7)  6  Bing.  N.C.  261  ;  s.o.9  Law  J.  Rep.(ir.8.) 
C.P.  132. 

^  (8)  7  Ad.  &  CI.  1 ;  a.  c.  6  Law  J.  Rep.  (m.s.) 
l^.o.  233. 

(9)  3  Man.  &  Gr.  785 ;  s.c.  1 1  Law  J.  Rep.  (n.s».) 
C.P.  92. 


plea,  the  traverse  is  good.  Contracts  of 
this  kind  are  made  on  the  implied  condition 
that  the  vendor  shall  make  out  a  good  tiUe 
— Flureau  v.  Thomhill  {10\  and  unless  a 
good  title  be  made  out,  the  vendor  has  no 
right  to  the  purchase-money.  In  Wilde  v. 
Fort  (I  I)  it  was  held  that  where  the  vendor 
of  an  estate  did  not  shew  a  clear  title  by 
the  day  specified,  the  purchaser  might  re- 
cover back  his  deposit  and  rescind  the  coo- 
tract,  without  waiting  to  see  whether  the 
vendor  might  afterwards  establish  a  good 
title. 

Asplandf  in  reply. 

Cur.  adv*  vuU, 

Wilde,  C.J.  now  (May  12,  1848,)  de* 
livered  the  judgment  of  the  Court. — [His 
Lordship  stated  the  pleadings  and  con- 
tinued.]— On  the  argument  of  this  de- 
murrer before  us,  it  was  contended,  on  be- 
half of  the  plaintiff,  that  this  traverse  was 
bad  in  substance,  for  the  delivery  of  the 
abstract  and  deducing  a  dear  title  within 
one  month  from  his  being  required  so  to 
do  was  not  a  condition  precedent  to  his 
right  to  maintain  the  action ;  and  therefore 
the  allegation  in  the  declaration,  of  his 
having  performed  it  was  immaterial  and 
superfluous,  and  the  traverse  of  it  conse- 
quently bad.  But  it  was  further  contended 
that  even  if  the  allegation  was  material  or 
necessary,  the  traverse  in  question  was  bad 
for  duplicity,  for  that  the  true  meaning  of 
the  agreement  in  question  is,  not  simply 
that  a  clear  title  should  be  disclosed  on  the 
face  of  the  abstract,  but  that  moreover  a 
clear  title  should,  in  fact,  be  deduced ;  and, 
consequently,  the  failure  on  the  part  of  the 
plaintiff,  either  to  deliver  an  abstract  or 
deduce  a  clear  title  within  the  time,  would 
be  a  good  bar  to  the  action  for  the  perform- 
ance, if  that  part  of  the  contract  was  really 
a  condition  precedent.  On  the  other  hand, 
the  argument  on  the  part  of  the  defendant 
was,  diat  nothing  more  was  required  by  the 
plaintiff  than  to  deliver  an  abstract  de- 
ducing a  clear  title  on  the  face  of  it ;  and 
therefore  the  plea  was  not  open  to  tho 
objection  of  duplicity ;  and,  further,  that  tht* 
performance  of  this  part  of  the  agreement  ira& 
a  condition  precedent.  It  is  not  necessary 
for  us  to  decide  whether  the  plaintiff  or  the 

riO)  2  W.  Black.  1078. 
(11)  4TauBU334. 
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defendant  is  right  in  the  construction  of  the 
terms  of  the  contract  in  that  respect,  because 
we  are  of  opinion  that  the  performance  of  this 
part  of  it  was  not  a  condition  precedent  to 
the  plaJDtiff 's  right  to  enforce  the  payment, 
which  is  the  subject  of  the  action.  The  plain- 
tiff, by  the  terms  of  the  agreement,  under- 
takes that  he  will  within  a  month  from  being 
required  so  to  do,  deliver  an  abstract,  and 
deduce  a  dear  title ;  the  time  appointed  for 
his  performance  of  this  part  of  the  contract 
does  not,  therefore,  arrive  until  he  has  been 
required  to  do  so,  and  a  month  shall  have 
expired  after  the  date  of  such  requisition ; 
but  the  defendant  undertook  to  pay  interest 
on  the  unpaid  purchase-money,  on  certain 
specified  days  between  the  date  of  the  agree- 
ment and  the  day  fixed  for  payment  of  the 
residue  of  the  principal  purchase-money  ; 
and  the  time  appointed  for  him  to  make 
his  payment  may  arrive  before   a  month 
has  expired    after   a    requisition    to   the 
plaintiff  to  deliver  the  abstract  and  to  de- 
duce the  title,  and  consequently  before  the 
time  appointed  for  the  plaintiff  to  do  so 
has  arrived.     Indeed,  it  may  well  be  that 
the  payment  of  the  interest  for  which  this 
action  is  brought  became  due  before  that 
period;   for"  although  it  is  averred  in  the 
declaration  to  have  become  due  on  the  2nd 
of  September  1846,  as  it  is  also  stated  that 
the  plaintiff  did  within  a  month  from  being 
required  ao  to  do,  to  wit,  on  the  5th  of  June 
1845,  deliver  an  abstract,  &c.,  yet  the  latter 
day  being  laid  under  a  videliceit  is  not  so 
alleged  as  to  be  material  and  liable  to  be 
traTersed*     The  case,  therefore,  appears  to 
fail  directly  within  the  rule  laid  down  by 
Mr.  Seijeant  Williams,  in  the  note  to  Por- 
dage  v.   Cole^  namely,   that  if  a  day   be 
appointed  for  pa^'ment  of  money,  or  part 
of  it,  or  for  doing  any  other  act,  and  the  day 
is  to  happen,  or  may  happen,  before  the 
thing  which   is  the   consideration   of  the 
money  or  other  act  is  to  be  performed, 
an  action  may  be  brought  for  the  money, 
ur  for  not  doing  such  other  act  before  per- 
foTuiance,    for  it  appears  that  the   party 
relied  upon  his  remedy,  and  did  not  intend 
to  make  the  performance  a  condition  prece- 
dent.    If  this  rule  be  correctly  laid  down, 
and  we  think  it  is,  it  demonstrates  that  the 
performanoe  of  this  part  of  the  contract  by 
'he  plaintiff  ia  not  a  condition  precedent  to 
his  right  to  maintain  the  jv^tion  ;  and  con- 


sequently, the  allegation  in  the  declaration 
of  such  performance  being  immaterial  and 
superfluous,  the  plea,  which  is  merely  a 
traverse  of  that  immaterial  allegation,  is  bad. 
Our  judgment,  therefore,  is  for  the  plaintiff. 

Judgment  for  the  plaintiff » 


1848.     \ 
■il  19.  / 


WHITEH0USE9.  THE  LIVERPOOL 
GAS  COMPANY. 


April 

Contract —  Construction. 

By  an  agreement  under  seal,  the  plaintiff 
undertook  to  supply  a  gas  company,  for  a 
period  of  three  years,  with  all  such  pipes  as 
should,  from  time  to  time,  during  the  said 
period,  be  required  by  the  company,  at 
certain  rates  specified  in  the  agreement. 
The  company  ordered  large  quantities  of 
pipes,  and  when  the  contract  expired  had 
in  stock  many  thousand  yards  of  pipes, 
which  the  plaintiff  had  supplied,  and  for 
which  he  sought  to  recover  the  difference  in 
price  between  the  current  value  and  the 
price  paid  according  to  the  contract : — Held, 
that  the  contract  could  not  be  limited  to 
orders  for  pipes  required  for  use  at  the  time 
of  the  orders;  but  that  the  plaintiff  was  bound 
to  supply  all  pipes  ordered  by  the  company 
for  works  which  they  were  carrying  on  and 
authorized  to  undertake  by  their  act  of 
parliament. 

Debt  on  an  agreement  under  seal.  The 
material  parts  of  the  first  count  of  the 
declaration  were  as  follows: — For  that 
whereas,  on  the  18th  of  June  1844,  by 
certain  articles  of  agreement  then  made  and 
entered  into  between  the  plaintiff  of  the  one 
part,  and  the  defendants  of  the  other  part, 
the  plaintiff  did  undertake  and  agree  with 
the  defendants  that  he  should  and  would, 
during  the  period  of  three  years  from  the 
date  of  the  said  articles,  supply  the  defen- 
dants with  such  quantities  of  main  pipes, 
bored  and  turned  bends,  syphons,  and 
branch  pipes,  and  turned  and  bored  syphons 
and  branch  pipes,  as  should  from  time  to  time 
during  the  said  period  be  required  by  the 
defendants,  and  that  all  pipes  and  syphons 
so  supplied  should  be  cast  and  wrought  of 
good  soft  metal  [the  agreement  then  went 
on  to  specify  minutely  the  length,  the  dia- 
meter, &c.  of  the  pipes  to  be  supplied],  and 
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also  should  and  would,  at  his  own  cost, 
cause  every  lot  or  parcel  of  such  pipes  to 
be  ordered  of  the  defendants  to  be  delivered 
In  Liverpool,  free  of  all  charge  whatever, 
within  one  month  from  the  date  of  such 
order  for  such  lot  or  parcel  respectively. 
In  consideration  whereof,  and  of  the  due 
performance  by  the  plaintiff  of  all  the  stipu- 
lations and  agreements  in  the  said  articles 
of  agreement  contained  on  his  part,  the 
defendants  did  thereby  agree  with  the  said 
plaintiff,  his  executors  and  administrators, 
that  the  defendants  should  pay,  or  cause  to 
be  paid,  for  the  furnishing  and  delivery  of 
the  said  pipes,  at  and  after  the  following 
rates,  namely  [the  sums  to  be  paid  for 
each  sort  of  pipe  were  then  minutely  set 
forth  in  the  agreement],  the  said  several 
payments  to  be  made  in  three  months  after 
delivery  as  aforesaid  of  each  lot  of  the 
said  pipes  to  be  ordered  by  the  defendants 
as  aforesaid.  And  it  was  thereby  agreed 
and  declared  by  and  between  the  said  par- 
ties thereto,  that  if  default  should  be  made 
in  the  furnishing  and  delivery  of  the  said 
pipes  as  aforesaid,  contrary  to  the  true 
intent  of  these  presents,  it  should  be  lawful 
for  the  said  defendants  to  procure  the  said 
pipes  elsewhere,  and  the  loss  thereby  in- 
curred by  the  defendants  should  or  might 
be  deducted  or  made  good  out  of  any  sum 
or  sums  of  money  then  due  or  thereafter 
to  become  due  to  the  plaintiff,  his  executors 
or  administrators,  from  the  defendants,  or 
be  recoverable  by  the  defendants  by  action 
at  law  or  otherwise,  as  and  for  liquidated 
and  ascertained  damages.  And  the  plaintiff 
says,  that  afterwards,  on,  &c.,  and  on  divers 
other  days,  &c.,  during  the  said  period  of 
three  years  from  the  date  of  the  said  articles 
of  agreement,  the  said  defendants  did  re- 
quire and  order  of  and  from  the  plaintiff 
divers  lots  and  parcels  of  such  pipes  as  in 
the  said  articles  mentioned  and  provided, 
to  \6t,  ten  thousand  yards  of  pipes  of  2^ 
inches  diameter,  &c.,  &c.,  and  the  prices  of 
which  said  pipes,  at  and  after  the  rates  in 
the  said  articles  severally  mentioned  and 
provided,  amounted  in  the  whole  to  a  large 
sum,  to  wit,  the  sum  of,  &c.  And  the 
plaintiff  saith,  that  afterwards,  to  wit,  on 
the  several  days  and  times  aforesaid  he 
furnished  and  supplied  to  the  said  company 
the  said  pipes  so  required  and  ordered  in 
compliance  with  the  terms  of  the  said  arti- 


cles, and  according  to  the  description  therein 
contained,  and  at  his  own  cost  caused  the 
same  to  be  delivered  in  Liverpool  free  of  all 
charges,  which  the  defendants  then  receired 
and  accepted  as  and  for  the  pipes  so  re- 
quired and  ordered  as  aforesaid.  And  the 
plaintiff  saith,  that  although  he  did  at  all 
times  duly  perform  all  the  stipulatioiis 
and  agreements>in  the  said  articles  con- 
tained on  his  part,  and  although  the  period 
of  six  months  after  the  delivery  and  accept- 
ance of  the  last  of  the  said  pipes  so  required 
and  ordered  as  aforesaid  had  elapsed  before 
the  commencement  of  this  suit,  yet  the 
defendants  did  not  nor  would  pay  for  the 
same  or  any  part  thereof,  &c. ;  and  there 
is  now  due  and  owing  to  the  plaintiff  from 
the  defendants  for  the  said  pipes,  at  and 
after  the  rates  aforesaid,  a  lai^ge  sum  of 
money,  to  vrit,  the  sum  of  5,000^.,  wherebj 
an  action  hath  accrued  to  the  plaintiff  to 
have  and  demand  from  the  defendants  the 
said  sum  of  5,000/.,  parcel  of  the  monies 
above  demanded,  &c. 

The  defendants  pleaded,  first,  as  to  die 
sum  of  252/.  12$,  7^.,  parcel  of  the  said  sum 
of  money  in  the  said  first  count  demanded, 
ac^to  non^  because  the  defendants  now  htia^ 
into  court  the  sum  of  252/.  13s.  7</.,  aDd 
the  further  sum  of  10/.,  making  together 
the  sum  of  262/.  12<.  7(/.,  ready  to  be  paid 
to  the  plaintiff;  and  the  defendants  furthet 
say,  that  they  never  were  indebted  to  the 
plaintiff  in  respect  of  the  said  sum  of  252L 
\2s.  7d,  to  a  greater  amount  than  the  sud 
sum  of  252/.  12#.  7d.,  and  that  the  pluntif 
has  not  sustained  damages  by  reason  ol 
the  detention  thereof  to  a  greater  anouBt 
than  the  said  sum  of  10/.,  wherefore,  fte» 
Secondly,  as  to  the  residue  of  the  said  fiiA  . 
count,   except  the  pipes  paid   for  in  the 
last  preceding  plea,  that  Uie  plaintiff  M  j 
not  furnish  the  said  pipes  or  any  of  thea  ^ 
in  manner  and  form,  &c.     Issue  thensA  } 
Thirdly,  to  the  said  residue  of  the  said  finl  | 
count,    payment.     Fourthly,  to   the  tM'\ 
residue  of  the  said  first  count,  the  de&t^\ 
dants  say,  that  after  making  the  said  tf-  'i 
tides  of  agreement,  and  during  the  srfia 
period  of  three  years  from  the  date  tiieie4  I 
to  wit,  on  &c.,  and  on  diren  other  dqp 
and  times  during  the  said  period  of  thM 
years,   the    defendants,    accor£Bg  to  lli 
terms  of  the  said  agreement,  otdeied  of  Al 
plaintiff  divers  lots  and  parcels  of 
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pipes  as  in  the  agreement  mentioned  (being 
other  and  different  pipes  from  the  pipes  in 
the  said  first  count  alleged)  to  have  been 
furnished  by  the  plaintiff,  and  delivered  in 
Li?erpool,  which  were,  to  wit,  on  the  days 
and  times  last  aforesaid,  required  by  the 
defendants,  and  which  the  plaintiff  was  then 
bound  to  supply  to  the  defendants,  accord- 
ing to  the  said  agreement,  to  wit,  10,000 
yards  of  pipes,  of  seven  inches  diameter, 
^'c,  and  although  the  times  for  the  plaintiff 
to  have  famished  and  supplied  and  to  have 
delivered  the  said  several  pipes  respectively 
so  ordered  by  the  defendants,  as  in  this 
piea  mentioned,  according  to  the  terms  of  the 
said  agreement,  had,  before  the  defendants 
procured  the  same  pipes  elsewhere  as  here- 
inafter mentioned,  and  before  the  expiration 
of  the  said  period  of  three  years,  and  be- 
fi)re  the  commencement  of  this  suit,  expired, 
yet  the  plaintiff  did  not,  within  the  time  in 
the  said  agreement  in  that  behalf  mentioned, 
nr  at  any  other  time,  furnish  and  deliver  to 
the  defendants  the  said  several  pipes  so 
ordered  by  the  defendants  as  in  this  plea 
.'.foresaid,  and  which  the  defendants  so  re- 
quired as  aforesaid,  according  to  the  terms 
of  the  said  agreement,  but  wholly  refused 
And  £uled  so   to  do;    and  thereupon  the 
defendants,  from   time  to  time,   after  the 
plaintiff's  de£eiult  in  furnishing,  &c,  the  said 
^verai  pipes  respectively,  to  wit,  on  &c., 
and  on  divers  otiier  days  and  times,  &c., 
did  procure  the  said  several  pipes  which 
tbey  so  required  as  in  this  plea  aforesaid 
^bewhere,  according  to  the  true  meaning  of 
the  said  agreement;   and  in  so  procuring 
the  same  did  necessarily  pay  for  the  price 
thereof  certain  large  sums  of  money,  to  wit, 
10,000/.,   being  a  much  greater  sum  by, 
^0  wji,  5,000/.,  than  the  defendants  wotdd 
ia\e  been  bound  to  pay  to  the  plaintiff  for 
he  same  pipes,  according  to  the  terms  of  the 
aid  agreement ;  and  by  reason  of  the  plain- 
jd*  having  failed,  as  aforesaid,  to  furnish, 
I'c.  the  said  pipes  in  this  plea  mentioned, 
ind  of  the  defendants  having  been  obliged 
0  procure  the  same  elsewhere,  they  had 
Kurred  before  the  commencement  of  this 
uit,  a  loss,  to  wit,  to  the  amount  of  5,000/., 
bich  sum  is  still  due  and  unpaid  to  the 
efendants,   and  exceeds  the  said  debt  in 
le  said  count  demanded,  except  the  sum  of 
'}'2L  \2s.  7d,9  parcel,  &c.,  and  the  damage 
z^^tained  by  the  plaintiff,  by  the  detention 
.'treof,  and  out  of  which  said  sum  of  5,000/., 


so  due  to  the  defendants,  they  are  ready 
and  willing  to  set  off  the  full  amount  of  the 
said  last-mentioned  debt  and  damages,  except 
as  aforesaid,  according  to  the  terms  of  the 
said  agreement. 

Replication  to  the  first  plea,  the  plaintiff 
accepts  and  takes  out  of  court  the  said  sum 
of  262/.  12«.  7</.,  in  discharge  of  the  said 
sum  of  252/.  12«.  7d*,  parcel,  &c.,  and  of 
the  damages  for  the  detention  thereof,  and 
prays  judgment  for  his  damages,  and  also 
for  his  costs  and  charges  in  this  behalf.  To 
the  third  plea,  the  plaintiff  saith  that  the 
said  lots  and  parcels  of  pipes  in  that  plea 
mentioned  were  not,  nor  were  any  of  them 
or  any  part  thereof,  required  by  the  defen- 
dants ;  and  he  was  not  to  supply  the  same, 
or  any  part  thereof,  in  manner  and  form, 
&c.     Issue  thereon. 

The  cause  was  tried,  before  Patteson,  J., 
at  the  last  Spring  assizes  for  Stafford,  when 
it  appeared  that  the  plaintiff,  an  iron  master 
at  Sedgley,  entered  into  the  agreement 
of  the  18th  of  June  1844,  set  out  in  the 
declaration.  He  supplied  all  the  pipes,  &c. 
required  by  the  defendants  up  to  the  com- 
mencement of  the  year  1846,  and  sought  to 
recover  in  this  action  the  full  value  of  all 
pipes  supplied  by  him  since  January  1846, 
amounting  to  4,000/.  more  than  Uie  sum 
paid  for  them  by  the  defendants,  on  the 
ground  that  such  pipes  had  been  ordered  in 
fraud  of  the  agreement.  The  price  of  iron 
was  low  in  1844;  it  rose  throughout  1845, 
and  almosi  doubled  in  value.  In  the  first 
nine  months  of  the  contract  the  defendants 
ordered  334  tons  of  pipes,  in  the  second 
nine  months  322  tons,  in  the  third  nine 
months  when  iron  was  very  high  they  ordered 
1,594  tons  of  pipes,  and  in  the  fourth  and 
last  period  of  nine  months  1,150  tons. 
When  the  contract  expired  in  June  1847, 
the  defendants  had  in  stock  about  four 
thousand  yards  of  pipes  which  had  been 
supplied  by  the  plaintiff.  The  difference 
between  the  current  value  and  the  con-> 
tract  price  of  the  last-mentioned  pipes  was 
1,140/.  Orders  had  been  given  for  twelve 
hundred  yards  of  pipes  which  the  plaintiffhad 
not  executed,  and  which  the  defendants  had 
procured  elsewhere.  The  difference  of  the 
price  paid  for  them  and  the  contract  price 
was  1,200/.,  which  the  defendants  claimed 
to  set  off  against  the  debt.  The  balance 
due  according  to  the  contract  price  for  pipes 
supplied  was  about  300/.    It  appeared  that 
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about  twelve  months  after  the  agreement 
was  entered  into  the  defendants  proposed  to 
extend  their  works  for  three  or  four  miles ; 
the  new  works  for  which  the  large  supply  of 
pipes  was  ordered  were  not  in  a  forward 
state,  and  it  was  contended  that  the  meaning 
of  the  agreement  was,  that  the  plaintiff 
should  supply  pipes  for  the  works  only  as 
they  existed  at  the  time  the  agreement  was 
entered  into,  or,  at  any  rate,  only  so  many 
pipes  for  the  new  works  as  the  defendants 
from  time  to  time  required  for  present  use; 
and  as  they  had  ordered  more  pipes  since 
January  1846  than  they  had  used,  they  had 
departed  from  the  contract,  and  so  the 
plaintiff  was  entitled  to  the  full  value  of  all 
pipes  supplied  since  that  date. 

At  the  trial  the  defendants'  counsel  re- 
quired the  learned  Judge  to  construe  the 
agreement,  who  decided  that  the  plaintiff 
was  bound  to  supply  all  pipes  required  by 
the  company,  during  the  period  of  three 
years,  for  any  works  which  the  company 
were,  at  the  date  of  the  agreement,  authorized 
by  their  act  of  parliament  to  undertake ;  and 
that  the  question  for  the  jury  was,  whether 
the  pipes  were  ordered  by  the  company,  and 
whether  they  were  necessary  for  ail  the 
works  existing  and  in  course  of  execution. 
The  defendants  had  a  verdict. 

Talfourd^  Serj,  moved  for  a  new  trial  on  the 
ground  of  misdirection. — The  question  for  the 
jury  was,  not  as  put  to  them  by  the  learned 
Judge,  but  whether  the  pipes  ordered  were 
required  from  time  to  time  as  ordered ;  that 
is, — Were  the  pipes  wanted  for  use  from  time 
to  time  as  ordered?  The  defendants  had 
four  thousand  yards  of  pipes  in  hand  when 
the  contract  expired,  and  that  shews  that 
the  pipes  were  not  ordered  for  use,  but  to 
keep  in  stock :  the  requisitions  for  pipes 
were  not  therefore  bond  fide,  but  in  fraud 
of  the  £ur  meaning  of  the  agreement.  It 
was  proved  that  it  would  have  taken  more 
than  a  year  and  a  half  to  lay  down  the 
pipes,  &c.  in  possession  of  the  defendants 
when  the  contract  expired :  the  orders  were 
therefore  a  speculation  on  their  part  (iron 
being  at  that  time  excessively  dear)  against 
the  plaintiff  for  their  own  purposes.  The 
agreement  cannot  mean  that  tlie  company 
may  order  pipes  for  works  to  be  commenced 
a  year  hence. 

[Cresswell,  J. — The  learned  Judge  did 
not  so  construe  the  agreement;  he  ruled, 
that  the  plaintiff  should  supply  pipes  for  all 


works  authorized  by  the  act  of  parliament 
constituting  the  company  which  were  bond 
fide  existing  or  in  progress  at  the  time  the 
pipes  were  ordered.] 

No  doubt  the  agreement  is  a  most  impro- 
vident one  OB  the  part  of  the  plaintiff.  He 
is  obliged  to  supply,  but  the  company  are 
not  obliged  to  order  pipes,  and  it  wss 
shewn  at  the  trial,  that  in  this  respect 
the  company  had  taken  full  advantage  of 
the  agreement.  If  the  plaintiff  is  not  enti- 
tled to  the  4,000/.  underpaid  for  all  the 
pipes  supplied  since  January  1846,  be 
is  entitled  to  1,1402.,  underpaid  for  the 
pipes  in  the  hands  of  the  company  when 
the  contract  expired,  as  they  were  not 
required  by  the  defendants  within  the 
meaning  of  the  agreement.  If  that  be  so, 
there  was  a  misdirection ;  and  there  can  be 
no  right  of  set-off  for  the  difference  in 
price  of  the  pipes  alleged  to  have  been  pro- 
cured elsewhere  by  the  defendants,  as  the 
orders  for  them,  from  time  to  time,  when 
they  were  not  wanted  for  use,  were  equally 
without  the  terms  of  the  agreement. 

Wilde,  C.J. — This  may  be  an  unfortu- 
nate case  for  the  plaintiff,  who  appean  to 
have  entered  into  a  most  improvident  bar- 
gain; but  the  Court  must  construe  the 
agreement  without  reference  to  such  consi- 
derations, and  upon  those  fixed  legal  prin- 
ciples which  apply  to  this  and  all  othtf 
cases.  It  is  impossible  to  say  that  the  jury 
were  misdirected ;  for  the  agreement  cannot 
be  limited  to  mean  that  the  plaintiff  was  only 
to  be  called  upon  to  replace  old  pipes,  but 
must  be  understood  to  meam  that  he  was  to 
supply  all  such  pipes  as  were  required  from 
time  to  time,  for  the  purposes  of  the  works 
which  the  gas  company  were  empowered  to 
undertake  by  their  existing  act  of  parliament. 
Looking  at  the  terms  of  the  summing  up*  the 
jury  were  in  effect  asked,  whether  the  pipes 
ordered  from  time  to  time  were  necessanr 
for  the  works  the  company  were  carrying 
on,  and  were  left  to  form  their  own  conda- 
sion  of  fact  from  the  evidence  before  then. 
They  have  found  that  the  pipes  were  neces- 
sary, and  therefore  the  general  defence- 
indsted  on  has  been  negatived  by  the  find* 
ing  of  the  jury.  There  was  no  misdirectioo, 
and  no  rule  can  be  granted. 

CoLTMAN,  J.,  Cresswe^Ih  J.»  and  Wil- 
liams, J.  concurred. 

Rule  refused^ 
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IRELAND  V.  THOMPSON.* 


Ship  and  Shipping — Master,  Authority 
of  to  sell  Shipf  and  receive  Proceeds. 

Where  a  ship  is  so  damaged  during  a 
voyage  that  she  cannot  prosecute  it,  the 
Master  has  authority  to  sell  her  for  all 
parties  interested,  and  the  person  whom  he 
may  have  employed  to  sell  her  and  receive 
the  money  may  pay  over  the  proceeds  to 
him  or  his  agent ;  and  such  payment,  in  the 
absence  of  any  notice  not  to  do  so  from  the 
parties  interested,  will  be  good. 

Assumpsit,  for  2,000^.,  as  money  had 
and  received;    500^.,    interest   on   money 
forborne,  and  2,0001.,  as  money  due  upon 
an  account  stated.     The  defendant  pleaded, 
fint,  non  assumpsit ;  secondly,  payment  and 
acceptance  of  5,0001.  in  satisfoction ;  thirdly, 
that  the  promises  were  made  by  the  defen- 
dant jointly  with  one   Harrison  Watson, 
residing  out  of  the  jurisdiction  of  the  Court, 
and  that  the  plaintiff  was  indebted  to  the 
defendant  and  the  said  H.  Watson  in  the 
sum  of  51, 000 J.  for  work  done  and  materials 
provided  by  them  for  the  plaintiff,  and  for 
money  paid  by  them,  at  the  plaintiff's  re- 
quest, and  for  interest  for  the  forbearance 
by  them  of  money,  and  on  an  account  stated, 
which  sum  exceeded  the  damages  sustained 
by  the  plaintiff,  and  which  sum  the  defendant 
offered  to  set  off. 

The  cause  came  on  for  trial,  before  Tin- 
dal,  C.J.,  at  the  sittings  at  Ouildhall,  after 
Trinity  term,  1839,  when  a  verdict  was 
found  for  the  plaintiff  for  2,000^.  damages, 
«abject  to  the  opinion  of  the  Court  upon 
the  following 

CASE. 

The  plaintiff  was  the  registered  owner  of 
the  ship  Royal  WiUiam,  at  the  time  of  her 
heing  wrecked  and  sold  at  the  Cape  of  Good 
Hope,  in  the  month  of  September  1887. 
In  May  1837  a  charter-party  was  made 
between  the  plaintiff,  the  owner,  of  the  one 
part,  and  Charles  Alexander  Gordon,  of  the 
ntber  part,  of  which  a  copy  was  annexed 
to  the  case.  Messrs.  Ouchterlony  &  Co., 
of  London,  being  jointly  interested  with 

•  Tbia  case  hu  been  unaToidably  delayed. 
New  Sbeies,  XVII.-^.P. 


Gordon  in  the  charter-party,  the  plaintiff, 
by  mortgage,  dated  on  or  about  the  23rd  of 
March  18d7»  and  duly  entered  in  the  book 
of  registry  at  the  Custom  House  in  London, 
and  indorsed  on  the  certificate  of  registry, 
transferred  the  vessel  to  Alves  Arbuthnot 
and  Alfred  Latham,  trading  in  London  under 
the  firm  of  Arbuthnot  &  Latham,  for  secur- 
ing the  payment  of  a  certain  sum  of  money, 
which  was  unpaid  at  the  time  of  the  remit- 
tance of  the  proceeds  of  the  wreck  here- 
inafter mentioned,  and  also  exceeded  the 
amount  of  the  proceeds.  A  copy  of  the 
mortgage-deed  and  the  mortgage  account 
were  to  be  referred  to  if  requisite.  Messrs. 
Arbuthnot  &  Latham  had  been  the  agents 
of  the  plaintiff,  and  for  some  time  effected 
his  insurances  and  received  his  freights,  &c. 
On  the  18th  of  May  1837  they  effected  a 
policy  on  the  ship  Royal  William  for  6,000/. 
The  policy  was  made  in  their  own  names,  the 
premiums  paid  on  the  policy  were  charged 
to  the  plaintiff,  and  the  sums  paid  by  the 
underwriters  on  the  policy  were  placed  to  his 
credit.  The  suras  so  paid  by  the  under- 
writers were  3,000Z.  on  the  31st  of  Decem- 
ber 1837,  and  1,800/.  on  the  6th  of  Feb- 
ruary  1 838.  The  following  were  the  indorse- 
ments put  upon  the  policy  when  the  above 
payments  were  made :  "  Settled  50/.  per 
cent,  on  account  of  the  claims  on  this  policy 
without  prejudice,  payable  in  one  month. 
London,  31st  of  December  1837.— Agreed 
to  settle  a  further  30/.  per  cent,  on  this 
policy ;  and  the  proceeds  of  the  ship  not 
being  paid  to  the  assured,  and  it  appearing 
that  serious  doubts  are  entertained  in  regard 
to  the  application  of  such  proceeds,  it  is 
hereby  further  agreed  that  the  assured  may 
adopt  such  measures  as  they  may  deem  ex- 
pedient to  recover  the  same,  and  that  the 
underwriters  will  bear  any  loss  that  may 
arise  from  the  non-recovery  of  the  proceeds 
of  the  vessel. — 30/.  per  cent. — London,  6th 
of  February  1838,  payable  in  one  month." 
These  payments  were  made  before  the  pre- 
sent action  was  commenced.  The  action 
was  commenced  on  the  19th  of  April  1838. 
The  Royal  William  sailed  from  the  port  of 
London  in  the  month  of  June  1837,  on  a 
voyage  from  London  to  Madras  and  Cal- 
cutta, and  laden  with  goods  the  property  of 
about  fifty  different  persons,  and  under  the 
command  of  David  Frazer ;  and  in  the  course 
of  such  voyage  was  totally  wrecked  with  the 
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cargo  on  entering  the  Cape  of  Good  Hope 
on  the  19th  of  September  1837.  The  plain- 
tiff had  no  interest  in  the  cargo  or  adventure. 
Frazer  employed  Messrs.  Thomson,  Watson 
&  Co.  merchants  at  the  Cape,  the  firm  con- 
sisting of  the  defendant  and  Harrison  and 
Watson,  to  superintend  the  preservation  and 
sale  of  the  ship  stores  and  damaged  part  of 
the  cargo,  and  to  receive  the  proceeds  thereof. 
The  ship  and  her  stores  and  the  damaged 
part  of  her  cargo  were  sold  by  auction  by 
Jones,  an  auctioneer  at  the  Cape,  who  was 
selected  by  Thomson,  Watson  &  Co.  for  that 
purpose,  with  the  concurrence  of  Frazer. 
The  ship  and  materials  sold  for  the  net  sum 
of  18955*2  rix  dollars,  which  at  the  usual 
rate  of  exchange  is  1,421Z.  125.  lOi.,  and 
of  this  sum  Thomson,  Watson  &  Co.  received 
from  the  auctioneer  the  sum  of  1,1022.  Is. 
Sd.  only,  the  difference,  viz.  3192.  5s.  7d. 
being  the  value  of  certain  articles  belong- 
ing to  the  wreck  purchased  at  the  sale 
by  Frazer  and  Anderson,  the  steward  of 
the  vessel,  which  sum  of  3192.  5^.  7d, 
was  not  paid  by  Frazer  or  Anderson,  but 
the  whole  of  it  was*  by  the  direction  of 
Frazer  charged  in  the  accounts  of  Messrs. 
Thomson,  Watson  &  Co.,  to  his  credit,  as 
part  of  the  proceeds  of  the  wreck,  and  to 
his  debit,  as  money  advanced  by  them. 
Thomson,  Watson  &  Co.  made  various 
payments  at  the  Cape  of  Good  Hope  by  the 
direction  of  Frazer,  and  after  the  sales  were 
completed,  and  such  payments  and  dis- 
bursements made,  Frazer  went  from  the 
Cape  to  India  in  a  ship  called  the  Courier. 
The  accounts  of  the  disbursements  made  by 
Thomson,  Watson  &  Co.  and  their  account 
current  were  annexed  to  the  case,  and  like- 
wise the  account  sales  of  the  ship  and 
damaged  cargo.  These  accounts  included 
a  sum  of  3212.  2s.  Sd.  for  port  and  other 
charges,  which  the  plaintiff  did  not  dispute, 
and  also  items  amounting  to  6682.  2s.  5c2., 
which  he  contended  were  unjustified .  Frazer, 
previously  to  his  departure  for  India,  ad- 
dressed a  letter  to  Thomson,  Watson  &  Co. 
of  which  the  following  is  a  copy  : — 

"  Cape  Town,  Oet.  21, 18S7. 
"  Messrs.  Thomson,  Watson  &  Co. 
"  Gentlemen, — There  are  remaining  in 
the  Customs  warehouse  fifty -six  packages 
of  merchandise  and  forty-eight  hams  landed 
undamaged  from  the  wrecked  ship  Royal 
William^  late  under  my  command  ;  which  I 


beg  you  will  forward  by  the  first  favourable 
opportunity  to  Madras,  to  the  consignmeDt 
of  Messrs.  Ouchterlony  &  Co.,  in  order 
that  they  may  recover  the  amount  of  the 
average  due  on  the  said  goods  from  the 
respective  consignees.  On  closing  the  ac- 
count of  the  said  vessel,  the  balance  in  favour 
of  me  and  the  late  ship  Royal  WiUiam^  1 
shall  be  obliged  by  your  forwarding,  toge- 
ther with  the  accounts  and  vouchers,  to 
Messrs.  Ouchterlony  &  Co.  and  C.  A.  Gor- 
don, Esq.  for  appropriation  on  account  of 
the  concern. 

"I  remain,  &c. 

••  David  Frazer." 

The  accounts  referred  to  in  this  letter 
were  the  accounts  above  mentioned ;  and  ax 
to  the  items  constituting  the  sum  of  6682. 
2s.  5(2.,  the  object  of  which  did  not  appear 
upon  the  face  of  them,  the  case  stated  that 
they  were  for  the  providing  and  fitting 
out,  by  Frazer,  of  the  Courier,  in  prose- 
cution, on  behalf  of  the  charterers,  of  the 
adventure  contemplated  by  the  charter- 
party,  and  to  convey  the  passengers  and 
the  undamaged  part  of  the  cargo  upon  the 
voyage  which  had  been  interrupted,  and  in 
which  Frazer  himself  proceeded  to  Calcutta. 
The  plaintiff  also  contended  that  the  defen- 
dant was  responsible  in  this  action  for  the 
sum  of  3192.  bs.  *Jd.,  the  price  of  the  articles 
purchased  by  Frazer  and  Anderson  before 
mentioned.  The  work  for  which  commis- 
sion is  charged  by  the  defendant  as  above, 
was  in  fact  done  by  Thomson,  Watson  ftCo., 
and  the  charges  in  respect  thereof,  and  of 
their  agency,  were  admitted  to  be  fair  and 
reasonable,  if  such  charges  could  be  set  off 
in  the  present  action.  On  the  1 9th  of 
February  1838,  the  plaintiff's  solicitors 
wrote  to  Messrs.  Ouchterlony  &  Co.  as  fol- 
lows : — 

*'  We  have  been  requested  to  address 
you  on  the  subject  of  the  salvage  of  the 
Royal  William,  lately  wrecked  at  the  Cape 
of  Good  Hope.  We  have  been  requested 
to  claim  the  proceeds  of  the  vessel,  and  to 
take  measures  for  the  recovery  of  thero. 
We  beg  you  to  say  whether  you  hold  these 
proceeds,  and  are  prepared  to  pay  the  same 
to  the  owner  of  the  vessel." 

In  reply  to  which  the  following  letter 
was  written,  on  the  3rd  of  March  1838,  by 
Messrs.  Ouchterlony  &  Co.,  to  the  plain- 
tiff's solicitors : — 
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"  In  reply  to  your  favour  of  the  19th 
ultimo,  which  has  remained  thus  long  un- 
answered in  consequence  of  the  detention  of 
the  writer  in  Scotland  hy  the  snow  storms, 
we  beg  to  state  that  we  received  certain 
remittances  from  the  Cape  of  Good  Hope 
on  account  of  the  salvage  ex  Royal  fVilliam, 
Frazer,  wrecked  there ;  that  we  had  a  state- 
ment prepared  hy  a  proper  party  from  the 
papers  in  our  possession  relative  to  the 
affairs ;  and  that  we  hold  at  the  disposal  of 
the  parties  interested,  who  can  prove  their 
right,  the  respective  amounts  enumerated 
in  the  statement,  which  we  have  shewn 
unreservedly  to  all  applicants." 

The  plaintiff's  solicitors  also  wrote  the 
defendant  the  following  letter  on  the  19th 
of  February  1838:— 

**  Sir, — We  have  heen  desired  to  address 
you  relative  to  the  proceeds  of  the  sale  of  the 
ship  Royal  fVilliamy  damaged  at  the  Cape  of 
Good  Hope,  and  sold  there,  and  the  pro- 
ceeds received  hy  your  house.  The  instruc- 
tions which  we  have  received  are  to  apply 
to  you  for  these  proceeds ;  and  we  have  to 
request  you  will  forward  to  us  a  cheque  for 
the  amount,  or  inform  us  when  they  will 
be  ready  to  he  paid,  that  we  may  send  for 
them." 

And  the  following  correspondence  also 
occurred  between  the  respective  solicitors 
of  the  plaintiff  and  defendant : — 

*' Gentlemen, — I  am  desired  by  Mr.  R.' 
J.  Thomson,  to  inform  you  in  reply  to 
your  letter  to  him  of  the  19th  inst.,  that 
the  proceeds  of  the  sale  of  the  wreck  of  the 
Royal  William^  and  all  the  accounts  con- 
nected therewith,  have  been  received  by 
Messrs.  Ouchterlony  &  Co.  and  C.  A. 
Gordon,  Esq.,  both  of  the  Baltic  Coffee 
House,  Thr^needle  Street,  to  whom  I 
beg  to  refer  you  on  the  subject." 

'*  Sir, — It  is  not  material  to  the  party, 
on  whose  behalf  we  addressed  Mr.  Thom- 
M>n  relative  to  the  proceeds  of  the  Royal 
^yUUam,  whether  they  are  paid  by  him  or 
ly  Messrs.  Ouchterlony  &  Co.,  but  at  pre- 
sent we  cannot  obtain  them  from  either. 
It  appears  that  those  proceeds  amounted  to 
about  1,100/.,  and  Messrs.  Ouchterlony  & 
Vo.  inform  us,  that  they  are  prepared  only 
ti>  pay  a  sum  of  about  2002.  You  inform 
us  that  Messrs.  Thomson,  Watson  &  Co. 
;ire  not  liable  to  any  person  on  the  subject 
>/  the   application.     We  were  directed  to 


address  to  Mr.  Thomson,  which  makes  us 
doubt  whether  there  may  not  be  some  mis- 
conception amongst  the  parties;  we  would, 
therefore,  ask  of  you  to  be  so  good  as  to 
inform  us  whether  Messrs.  Thomson,  Wat- 
son &  Co.  sold  the  wreck  of  the  vessel,  and 
received  the  proceeds  of  it;  and  if  so,  what 
they  have  done  with  the  same." 

"  Gentlemen, — As  the  wreck  of  the  Royal 
William  and  the  damaged  part  of  the  cargo 
were  sold  by  the  master  of  that  vessel  from 
absolute  necessity,  and  3,338^  13^.  7d.^  the 
proceeds  thereof,  remitted  to  and  now  actu- 
ally received  in  cash,  by  Messrs.  Ouchter- 
lony &  Co.  and  Mr.  C.  A.  Gordon,  I  must 
again  refer  you  to  them  on  the  subject.  I 
am  not  aware  what  part  of  the  proceeds  may 
be  applicable  to  the  wreck,  but  as  Messrs. 
Ouchterlony  and  Mr.  Gordon  are  in  posses- 
sion of  all  the  vouchers  and  documents,  and 
have  had  an  estimate  made  of  the  propor- 
tion due  to  each  claimant,  they  can,  no 
doubt,  give  you  every  necessary  informa- 
tion." 

203/.  2s.  2d.  was  the  sum  due  to  the 
ship-owner  out  of  the  proceeds  of  the  wreck, 
over  and  above  the  disputed  amounts  of 
578/.  28.  5c/.  and  319/.  55.  ?(/.,  and  that 
sum  was,  before  and  at  the  time  of  the 
commencement  of  this  action,  in  the  hands 
of  Ouchterlony  &  Co.,  ordered  to  be  paid 
to  whomsoever  was  entitled  to  it,  as  having 
been  the  owner  at  the  time  of  the  wreck, 
and  had,  since  the  trial  of  this  cause,  been 
paid  by  them  to  the  plaintiff  under  an 
agreement  that  such  payment  should  be 
without  prejudice. 

The  question  for  the  opinion  of  the 
Court  was,  whether  the  plaintiff  was,  under 
the  circumstances  stated,  entitled  to  main- 
tain an  action  against  the  defendant  to 
recover  any  portion  of  the  proceeds  of 
the  wreck.  If  the  Court  should  be  of 
opinion  that  no  action  was  maintainable, 
then  a  nonsuit  was  to  be  entered;  if  they 
thought  an  action  was  maintainable,  then 
the  verdict  was  to  be  entered  for  such 
amount  as  the  Court  should  direct.  And  it 
was  agreed  that  the  Court  might  draw  such 
inferences  and  conclusions  from  the  facts  of 
the  case  as  the  jury  might  have  drawn. 

Crowder  and  Greenwood^  for  the  plaintiff. 
—The  present  action  is  maintainable  against 
the  defendant  for  the  whole  amount  claimed. 
The  case  states  that  the  master  was  ap- 
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pointed  by  the  owner ;  and,  consequently, 
the  possession  of  the  vessel  was  not  given 
up  to  the  charterers,  and  if  the  action  can  be 
supported,  the  plaintiff  is  the  proper  party 
to  bring  it.  The  question  is,  whether  the 
plaintiff,  as  owner,  can  sue  the  defendant 
for  the  proceeds.  It  will  be  said  that  he 
cannot,  because  there  is  no  privity  of  con* 
tract  between  them,  the  defendant  acting 
under  the  master,  to  whose  order  he  has 
paid  over  the  proceeds.  The  plaintiff,  and 
not  the  master,  was  the  principal  of  the 
defendant,  and  it  was  his  duty  to  retain  the 
proceeds  for  the  benefit  of  the  plaintiff.  In 
Hunter  v.  Parker  {\)  the  authority  of  the 
master  to  sell  the  ship  was  regarded  as 
incapable  of  delegation ;  and  the  sale  here 
must  be  taken  to  have  been  made  by  the 
plaintiff,  and  not  by  the  master.  The  dis- 
bursements were  made,  not  for  the  benefit 
of  the  charterers,  and  they  cannot  be  set  up 
as  against  the  plaintiff,  who  is  entitled  to 
recover  all  the  proceeds  beyond  the  mere 
expenses  of  the  sale.  Regarding  the  sale 
as  a  sale  by  the  master,  he  had  no  authority 
to  dispose  of  the  wreck,  so  as  to  put  it  out 
of  the  power  of  the  plaintiff  to  recover  the 
proceeds  in  the  present  action.  His  autho- 
rity was  limited  and  restricted  to  the  neces- 
81^  of  the  case ;  and  though  be  might  have 
authority  to  sell  the  ship,  yet  that  would  be 
for  the  benefit  of  the  owner,  and  not  of  the 
charterers.  Because,  however,  he  had  au- 
thority to  sell,  it  was  not  a  necessary  conse- 
quence that  he  had  power  to  dispose  of  the 
proceeds  in  this  mode. 

[Maule,  J. — Does  not  the  power  to  sell 
involve  the  power  to  receive  the  purchase- 
money  ?] 

It  is  laid  down  in  Abbott  on  Shipping, 
p.  138,  8th  edit.,  that  the  authority  of  the 
Master  is  strictly  limited  to  what  is  abso- 
lutely necessary.  Referring  to  Cary  v.  White 
(2),  it  is  said,  *'  This  case,  while  it  establishes 
the  principle  of  the  personal  responsibility 
of  the  owners,  shews  also  that  the  creditor 
is  required  to  prove  the  actual  existence  of 
the  necessity  of  those  things  which  give  rise 
to  his  demand."  The  Master  can  only  do 
what  is  strictly  necessary  and  no  more :  for 
example,  if  a  creditor  furnishes  goods  to 
the  master  of  a  vessel,  he  must  prove  the 

(1)  7  Mee.  &  Wels.  322;  b.c.  10  Law  J.  Rep. 
(n.s.)  Exch.  281. 

(2)  6  Bro.  P.C.  325. 


necessity  for  the  articles  in  order  Co  charge 
the  owner.  So  here,  though  the  sale  may 
have  been  necessary,  there  was  no  necessity 
that  the  money  should  be  paid  to  Fruer^i 
order. 

[Maulb,  J. — Do  you  say  that  the  piir- 
chaser  could  not  pay  the  master  ready 
money  for  the  wreck  ?] 

He  must  pay  the  owner  or  his  agent. 

[Maule,  J. — It  is  not  stated  that  the 
owner  had  not  an  agent  at  the  Cape.  It 
would  lead  to  great  inconvenience,  if,  in  order 
to  limit  the  master's  power,  he  was  to  be  at 
liberty  to  sell  on  credit  to  any  person  be 
might  choose.] 

Littledale,  J.  held,  in  Mynn  v.  JoUffe{^), 
that  an  agent  to  sell  an  estate  bad  no  autho- 
rity to  receive  the  purchase-money. 

[Maule,  J. — The  auctioneer  is  not  in- 
trusted with  the  estate,  nor  has  he  the  power 
to  hand  it  over.  A  ship  must  necemrily 
be  handed  over  at  once  to  the  purchaser.] 

But  if  Frazer  had  authority  to  receive  the 
purchase-money,  it  was  not  competent  for 
him  to  give  an  order  to  credit  him  for  3l9i. 
5«.  7d.t  the  price  of  the  articles  purchased  bv 
himselfand  the  mate.   The  5782. 2«.  34.  too, 
must  be  taken  to  have  been  paid  by  order 
of  the  master  for  the  benefit  of  the  charter- 
ers.    It  is  said,  in  Story  on  Agency^  p.  75. 
s.  98,  "  In   some  cases,   the  nature  and 
extent  of  the  incidental  authority  turn  upon 
very  nice  considerations,  either  of  actua] 
usage  or  implications  of  hiw.     Thus,  an 
agent  employed  to  make,  or  negotiate,  or 
conclude  a  contract,  is  not  as  of  oourae  to 
be  treated  as  having  an  incidental  authority 
to  receive  payments  which  may  beconie  due 
under  such  contract.     An  insurance  broker 
was  held,  in  Todd  v.  Reid  (4),  only  to  be 
entitled  to  receive  payment  for  the  aaanred, 
in  money ;  and,  therefore,  that  a  castom  to 
set  off  the  general  balance  due  liom  the 
broker  to  the  underwriter,  in  the  settlement 
of  a  particular  loss,  was  void.     BariUu  v. 
Pentland  (5)  and  Seott  v.  Irving  (6)  are 
to  the  same  effect. 

[Maulb,  J.  referred  to  Stewmrt  ▼.  Aber- 
dein  (7).] 

(3)  1  Moo.  &  Rob.  826. 

(4)  4  B.  &  Aid.  210. 

(5)  10  B.  &  C.  760 :  8.c  8  Law  J.  Rep.  K.B.  264. 

(6)  1  B.  &  Ad.  605  i  B.C.  9  Law  J.  Rep.  K.B  %^. 

(7)  4  Mee.  &  Wels.  211 ;   ■.  e.  7  Law  i.  R^y 
(M.S.)  Esch.  292. 
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There  the  defendant  knew  the  plaintiff 
to  be  the  owner  of  the  vessel,  and  he  was 
not  justified  in  paying  the  proceeds  to  the 
charterer,  nor  was  he  authorized  to  make 
disbursements  not  for  the  benefit  of  the 
owner.  The  proceeds  might  just  as  well 
hare  been  applied  to  purchase  another  ship 
ii$  in  the  mode  they  have  been  applied,  and 
to  allow  such  payments  as  these  would  open 
a  wide  door  to  fraud. 

[CoLTMAN,  J. — Is  there  any  distinction 
betveen  the  payment  made  to  the  order  of 
the  Master  and  the  disbursements  ?] 

Alderson,  B.  says,  in  Barker  v.  Green- 
ttood  (8),  "  An  agent,  with  a  general  autho- 
nty  is,  as  it  seems  to  me,  only  bound  to 
receive  payment  in  such  a  way  as  thereby 
to  put  it  in  his  power  completely  to  dis* 
charge  the   duty  he  himself  owes   to   his 
prindpaL     If,   therefore,   he  is  bound  to 
pay  the  whole  over  to  his  principal,  he  must 
receive  it  in  cash  from  the  debtor ;  and  a 
person  who  pays  such  an  agent,  and  who 
tneaos  to  be  safe,  must  see  that  the  mode  of 
payment  does  enable  the  agent  to  perform 
thu  his  duty.    If,  therefore,  the  agent  be  not 
a  creditor  of  this  principal,  he  must  receive 
tbe  whole  in  cash,  for  otherwise  he  does 
not,  by  the  act  done  between  him  and  the 
debtor,   put  himself  into  the  situation   of 
being  able  to  pay  it  over."     In  Sim'tf  on 
Agency  it  is  also  said  that  *'  a  person  deal- 
ing with  a  factor  or  broker,  though  a  general 
•i^nt,   is   not   clothed   with   authority   to 
ptedge,  deposit,  or  transfer  the  property  of 
his  principal  for  his  own  debts ;  and  if  he 
receives  such  a  deposit  or  pledge,  the  title 
i>  invalid,  and  the  property  may  be  reclaim- 
ed by  the  principal. 

ChanneUy  Serj.  and  Cleaahy^  for  the  de- 
fendant.— ^No  privity  existed  between  the 
plaintiff  and  the  defendant,  which  will  enable 
tbe  plaintiff  to  maintain  this  action ;  and 
eren  if  there  had  been,  the  defendant  had 
discharged  himself  by  the  payments  made 
to  the  order  of  Frazer  and  the  remittance  to 
England  under  his  directions.  The  sale 
at  the  Cape  was  necessary  and  proper,  and 
the  owner  has  admitted  that  by  bringing 
this  action  for  the  proceeds.  The  Court 
expressed  their  opinion  in  Hunter  v.  Parker 
that  the  master  of  a  ship  has  authority  to 
.<[!  her  for  the  benefit  of  all  parties,  if  in 

<^)  1  YcKi.  6l  Coll  414;  x.c.  6  Law  J.  Rep.  (n.s.) 

Kx.  Cq.  54. 


consequence  of  injury  to  the  ship  during 
the  voyage,  there  is  no  prospect  of  bringing 
her  to  its  termination ;  and  they  held  that,  at 
all  events,  if  the  owner  receives  the  proceeds, 
he  ratifies  the  act  of  the  master  in  sellinn^ 
her,  and  is  prevented  from  afterwards  re- 
covering back  the  ship.  Frazer,  therefore, 
having  under  the  circumstances  authority 
to  sell,  the  defendants  were  employed  by 
him,  and  received  the  proceeds  as  his  agent 
and  subject  to  his  orders.  Stephens  v. 
Badcock(9)  shews  that  although  Frazer 
may  have  been  the  plaintiff's  agent,  there 
was  no  privity  of  contract  between  the 
plaintiff  and  the  defendant.  In  that  case 
an  attorney,  who  was  accustomed  to  receive 
certain  dues  for  the  plaintiff  his  client, 
went  from  home,  leaving  his  clerk  at  the 
office,  who,  in  the  absence  of  his  master, 
received  money  on  account  of  those  dues 
for  the  client,  which  he  was  authorized  to 
do,  and  gave  a  receipt  signed  by  him  for 
the  attorney.  The  attorney  was  in  bad 
circumstances  when  he  left  home,  and  never 
returned ;  but  it  did  not  appear  that  his 
intention  so  to  act  was  known  at  the  time 
of  payment  to  the  clerk,  who  afterwards 
refused  to  pay  the  money  over  to  the  client: 
and  in  an  action  against  him  for  money  had 
and  received  it  was  held  that  the  action  did 
not  lie,  the  defendant  having  received  the 
money  as  the  agent  of  his  master,  and  there 
being  no  privity  of  contract  between  the 
plaintiff  and  the  defendant.  Here,  too,  the 
ship  was  mortgaged,  and  the  defendant  not 
knowing  the  state  of  the  account  between 
the  mortgagor  and  mortgagee,  could  not 
tell  who  was  entitled  to  the  proceeds.  In 
Story  on  Agency,  sect.  127.  p.  179,  it 
is  said  "  that  an  agent  is  not  ordinarily 
permitted  to  set  up  the  adverse  title  of 
a  third  person  to  defeat  the  rights  of  his 
principal  against  his  own  manifest  obli- 
gations to  him,  or  to  dispute  the  title 
of  his  principal.  If,  therefore,  he  has  re- 
ceived goods  from  his  principal,  and  has 
agreed  to  hold  them,  subject  to  his  order, 
or  to  sell  them  for  him  and  to  account  for 
the  proceeds,  he  will  not  be  allowed  to  set 
up  the  adverse  title  of  a  third  person  to 
the  same  goods  to  defeat  his  obligation.  An 
exception,  however,  is  allowed,  where  the 
principal  has  obtained  the  goods  fraudulently 

(9)  3  B.  &  Ad.  354;  s.  c.  I  Law  J.  Rep.  (n.s.) 
K.B.  756. 
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or  tortiously  from  such  third  person.  The 
same  principle  is  upheld  in  equity  as  in  law ; 
and,  therefore,  if  an  agent  received  money 
for  his  principal,  he  is  bound  to  pay  it  over 
to  him,  and  he  cannot  be  converted  into  a 
trustee  for  a  third  person,  by  a  mere  notice 
of  his  claim.  It  is  upon  a  somewhat  analo- 
gous principle  connected  with  the  want  of 
privity,  that  an  agent  employed  by  a  trus- 
tee is  accountable  only  to  him,  and  not  to 
the  cestui  que  trust,  and  a  sub-agent  is 
accountable  to  the  superior  agent  who  was 
employed,  and  not  generally  to  the  principal. 
Cases,  however,  may  occur  where  by  the 
usage  of  trade  or  otherwise  a  sub-agent  is 
employed  where  the  original  agent  would  not 
be  responsible  for  the  conduct  of  the  sub- 
agent,  and  where,  therefore,  the  appropriate 
remedy  of  the  principal  would  be  directly 
against  the  sub-agent.'*  The  present  case 
does  not  fall  within  any  of  these  exceptions. 
The  ruling  in  Mynn  v.  Joliffe,  that  an 
agent  employed  to  sell  an  estate  has  not 
authority  to  receive  payment,  does  not  affect 
the  present  question,  for  that  was  the  case 
of  land,  whereas  the  contrary  has  been  held 
with  regard  to  goods — Capel  v.  Thornton 
(10).  If  then  the  defendant  would  have 
been  justified  in  paying  the  proceeds  of  the 
sale  to  Frazer,  he  was  justified  in  remitting 
them  to  his  order ;  and  so  with  respect  to 
the  price  of  the  goods  bought  by  the  captain 
and  mate.  If  the  defendant  can  be  said  to 
have  received  it,  he  must  be  taken  also  to 
have  paid  it  over  to  Frazer. 
Crowder  replied. 

Cur.  adv,  vult, 

Maule,  J.  now  delivered  the  judgment  of 
the  Court.— This  case  was  argued  before 
my  Brothers  Coltman,  Williams,  and  my- 
self, in  the  absence  of  the  Lord  Chief  Jus- 
tice, who  was  counsel  in  the  cause.  The 
Judges  who  heard  the  argument  have  agreed 
on  the  judgment  I  am  to  pronounce.  This 
is  an  action  of  assumpsit  for  money  had 
and  received  by  the  defendant  to  the  use  of 
the  plaintiff,  for  interest,  and  for  money  due 
on  an  account  stated.  The  defendant 
pleaded — first,  non  assumpsit;  secondly, 
payment ;  thirdly,  a  set-off  of  money  due 
from  the  plaintiff  to  the  defendant,  and  one 
Harrison  Watson,  whom  the  plea  alleges  to 

(10)  1  ftjoo.  &  Rob.  326  i  :c,  2  Car.  &  Pay  352. 


be  out  of  the  jurisdiction  of  the  Court,  and 
to  have  made  the  promises  alleged  in  the 
declaration  jointly  with  the  defendant.  The 
issues  joined  on  these  pleas  came  on  for 
trial  before  Lord  Chief  Justice  Tindal,  when 
a  verdict  was  found  for  the  plaintiff,  subject 
to  a  case  which  stated,  in  effect,  that  the 
plaintiff  was  the  registered  owner  of  the  ship 
Royal  William  at  the  time  of  the  transaction 
in  question.   The  plaintiff  had  chartered  the 
ship  to  C.  A.  Gordon,  for  a  voyage  from 
London  to  Madras  and  Calcutta^  and  back 
to  London.     Messrs.  Ouchterlony  &  Co.,  of 
London,  were  jointly  interested  with  C.  A. 
Gordon  in  the  charter-party.     The  roaster 
of  the  ship  for  the  voyage  was  D.  Frazer, 
mentioned  in  the  charter-party  as  appointed 
by  the  owner.     The  ship  had  also  been 
mortgaged  by  the  plaintiff,  for  securing  the 
payment  of  a  sum  of  money  which  was  un* 
paid  at  the  time  of  the  remittance  of  the 
proceeds  of  the  wreck,  and  exceeded  the 
amount  of  those  proceeds.     The  mortgagees 
had  effected  a  policy  of  assurance  on  the 
ship,   and  had   received  money  from  the 
underwriters,   for   which  they   had  given 
credit  to  the  plaintiff.     The  ship  sailed  on 
the  voyage  with  a  cargo  belonging  to  fifty 
different  persons,  and,  with  the  cargo,  was 
totally  wrecked  at  the  Cape  of  Good  Hope. 
The  plaintiff  had  no  interest  in  the  cargo 
or  adventure.     The  master,  D.  Frazer,  em- 
ployed the  defendant  and  his  partner,  H. 
Watson,  who  were  merchants  at  the  Cape, 
to  superintend  the  preservation  and  sale  of 
the  ship  stores  and  damaged  part  of  the 
cargo,  and  to  receive  the  proceeds  thereof. 
The  defendant  and  his  partner  accordingly 
employed  an  auctioneer,  who  sold  the  ship, 
damaged  cargo,  and  stores.     The  net  pro- 
ceeds of  the  sale  were  received  by  the  de- 
fendant and  his  partner,  with  the  exception 
of  3192.  5s,  7d,,  which  was  the  amount  of 
certain  articles  belonging  to  the  wreck  which 
had  been  bought  at  the  sale  by  the  masur, 
Frazer,  and  Andrews  the  mate,  which  was 
not  actually  paid  by  Frazer  or  Andrews  to 
the  auctioneer,  or  by  him  to  the  defendant 
and  his  partner,  but  which,  by  order  vi 
Frazer,  had  been  credited  to  him  by  the  de- 
fendant and  his  partner,  as  money  received 
on  his  account,  and  debited  to  him  as  money 
advanced  to  him.     The  defendant  and  ha 
partner,  before  any  claim  made  un  them  by 
the  plaintiff,  or  any  one  else,  had  paid  o\cr 
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the  whole  of  what  they  had  received  on 
the  account  of  ship  and  cargo  either  to  the 
master,  Frazer,  or  to  his  order  at  the  Cape, 
or  to  Messrs.  Ouchterlony  &  Co.,  to  whom 
Frazer  had  directed  them  to  remit  the 
balance  on  account  of  whom  it  might 
concero,  with  the  exception  of  what  they 
retained  to  cover  the  disbursements  neces- 
sarily incurred  by  them  in  the  execution  of 
the  duty  of  superintending  the  preservation 
and  sale  of  the  ship  and  cargo,  and  their 
own  charge  for  agency,  which  was  &ir  and 
reasonable.  Under  these  circumstances,  the 
plaintiff  insists  that  the  defendant  is  liable 
CO  pay  him  the  whole,  or  some  part,  of  what 
vras  received  by  him  and  his  partner  on  ac- 
count of  the  ship.  The  defendant  insists 
that  he  was  accountable  to  Frazer  only,  and 
not  to  the  plaintiff;  or,  at  least,  that,  after 
having  fully  accounted  to  Frazer,  and  paid 
over  the  balance  to  his  order,  he  is  not  liable 
to  the  plaintiff. 

There  can  be  no  doubt  that  the  sale  was, 
under  the  circumstances,   necessary,  and, 
indeed,  this  was  not  disputed  in  the  argu- 
ment.    Where  a  ship  continues  to  retain 
the  character  of  a  ship,  and  to  be  capable  of 
being  used  as  such,  with  or  without  repairs, 
difficult  questions  may  arise  as  to  the  mas- 
ter's authority  to  sell,  and  a  sale  in  such  a 
M$e  is  to  be  viewed  with  suspicion,  the 
master's  duty  being,  in  general,  to  proceed 
on  the  voyage,  if  possible ;    or,  at  least, 
ot  to  sell  the  ship  without  a  strong  ne- 
cessity, or  the  express   authority  of   the 
"wner.     But  in  the  present  case,  where  the 
MJp  is  totally  wrecked,  and  a  large  part  of 
'M  cargo  damaged,  in  a  distant  country, 
'here  can  be  no  doubt  of  the  right  and  duty 
of  the  master  to  sell.     Indeed,  it  does  not 
appear  what  other  course,  consistent  with 
^ny  regard  to  the  interest  of  those  con- 
cerned, it  was  possible  for  the  master  to 
lave  adopted.   But  the  plaintiff,  though  not 
Liisputing  the  right  to  sell,  denies  the  right 
't  the  master  to  receive  the  proceeds,  or,  at 
least,  to  dispose  of  them  by  ordering  the 
lefendant  to  pay  them   either  to  persons 
*i  the  Cape,  or  to  Ouchterlony  &  Co.,  of 
London,  to  whom  the  balance  was  remitted. 
With  regard  to  the  right  of  the  master  to 
'f'ceive  the  proceeds,  the  case  of  Mynn  v. 
Jnliffe  was  cited,  in  which  it  was  decided 
tat  an  agent  employed  to  sell  an  estate  is 
r>'Jt,  as  such,  authorized  to  receive  the  pur- 


chase-money ;  and  there  is  no  doubt  that, 
on  the  sale  of  an  estate,  to  imply  such  an 
authority  would  be  most  inconvenient  and 
unnecessary,  it  being  clearly  for  the  interest 
of  the  vendor  that  he,  and  not  his  agent, 
should  receive  the  purchase-money;  and 
no  inconvenience  to  any  one  arises  out  of 
the  limit  to  the  authority  of  the  agent  which 
excludes  his  right  to  receive  the  money. 
The  proper  course  is,  clearly,  that  the  ven- 
dee should  retain  the  money  and  the  vendor 
the  estate  till  the  conveyance  is  made,  and 
thus  neither  of  them  runs  any  risk  of  losing, 
the  money.  But,  in  the  present  case,  if  the 
master  was  not  to  receive  the  money,  he 
must  either  give  credit  to  the  purchasers  of 
the  ship  and  cargo,  leaving  the  owners  to 
receive  it  from  them,  or  must  employ  some 
third  person,  of  his  own  selection,  to  receive 
the  money  from  the  purchasers,  and  pay  it 
to  those  who  were  interested  in  the  ship 
and  cargo.  The  inconvenience  of  either  of 
these  alternatives  is  so  great  and  manifest, 
that  it  leaves  no  doubt  that  the  authority  of 
the  master  to  receive  the  proceeds  is  a 
necessary  incident  to  his  authority  to  sell. 
And  it  appears  to  us,  that  an  authority  to 
receive  the  proceeds  involves  an  authority 
to  order  payment  of  them  bond  fide  to  such 
person  as  the  master  may  think  fit :  a 
payment  under  such  an  order  being,  in 
effect,  a  payment  to  the  master.  It  differs 
from  the  cases  cited  of  payments  where  no 
money  is  disbursed  by  the  debtor  or  received 
by  the  agent,  but  where  the  debt  of  the 
agent  is  discharged  by  being  set  off  against 
the  money  which  he  has  to  receive  from  his 
creditor  on  account  of  his  principal.  In 
the  present  case,  the  defendant  actually 
pays  the  money,  and  has  no  advantage 
which  he  could  not  have  if  he  paid  it  into 
the  hands  of  the  master.  In  the  case  of  the 
set-off,  the  debtor  gains  an  advantage  by 
his  mode  of  dealing  with  the  agent,  which 
he  could  not  have  had  if  he  had  dealt  with 
the  principal.  The  payments  having  been 
ordered  and  made  bond  fide,  which  we  must 
take  to  be  the  case,  nothing  being  stated  in 
the  case  or  suggested  in  the  argument  to 
the  contrary,  it  does  not  appear  to  us  to  be 
material  for  what  purpose  they  were  ordered, 
any  more  than  it  would  be  material  to  in- 
quire into  any  application  which  the  master 
might  have  made  of  money  paid  into  his 
hands.  The  sum  of  319/.  5s.  7^.,  the  amount 
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of  goods  bought  by  the  master  and  mate, 
does  not,  we  think,  fall  under  a  different  rule 
from  the  rest  of  the  proceeds  of  the  sale. 
It  might,  indeed,  be  said  not  to  have  been 
money  actually  received  by  the  defendant, 
but  we  think  it  was  properly  treated  by  him 
under  the  order  of  the  master,  as  having 
been  received  for  the  master,  and  advanced 
to  him  by  his  order.  This  sum  of  money, 
together  with  that  paid  under  the  master's 
orders  to  persons  at  the  Cape,  and  to  Ouch- 
terlony  &  Co.,  and  with  that  properly  re- 
tained by  the  defendant  and  his  partner  on 
account  of  their  disbursements  and  services, 
constitutes  the  whole  amount  with  which 
the  defendant  is  in  any  way  chargeable ;  and 
this  having  been  properly  paid  and  retained, 
it  follows  that  the  defendant  has  duly  ac- 
counted for  all  tha  the  was  answerable  for. 
Whether  the  action  could  have  been  main- 
tained if  the  plaintiff,  or  all  those  interested 
in  the  ship  and  cargo,  had  intervened  before 
the  money  had  been  paid  by  the  orders  of 
Frazer,  it  is  not  necessary  to  determine. 

But  there  are  strong  reasons  for  consider- 
ing the  defendant  and  his  partner  as  the 
agents  of  Frazer  only,  and  not  accountable 
to  those  interested  in  the  ship  and  cargo, 
even  if  they  had  intervened  before  payment. 
In  a  learned  work  cited  in  the  argument, 
Story  on  Agency^  s.  203,  n.,  the  author  states 
the  rule  thus : — "  A  sub-agent  employed  by 
an  agent  is,  in  general,  accountable  to  the 
agent  only,  and  not  to  the  principal;  for 
there  is  no  reciprocity  of  contract  between 
them."  And  this  doctrine  is  supported  by 
several  cases  which  he  refers  to,  among  which 
is  the  case  of  Stephens  v.  Badcoek,  where 
the  Court  held,  that  a  clerk  who  had  received 
money  for  his  master  on  account  of  the 
plaintiff,  was  not  answerable  to  the  plain- 
tiff, whose  remedy  was  against  the  master, 
though  the  clerk  had  not  paid  the  money  to 
him.  In  the  case  of  Cartwright  v.  Haiely 
(11),  a  son  employed  under  and  account- 
able to  his  father,  was  held  not  to  be 
accountable  to  his  father's  principal;  and 
in  Pinto  v.  Santos  (12)  (which  in  its  cir- 
cumstances bears  some  resemblance  to  the 
present  case),  it  was  held,  that  bankers 
who  had  received  from  an  agent  the  pro- 
ceeds of  a  ship  which  belonged  to  differ- 

(11)  1  Vea.jun.  292. 

(12)  5  Taunt.  447. 


ent  persons  in  different  shares,  with  no- 
tice of  the  agency  of  the  party  from  whom 
the  money  was  received,  and  of  the  rights 
of  those  who  were  entitled  to  it,  were  liable 
to  account  to  the  agent  only  from  whom 
they  received  the  money,  notwithstanding 
the  intervention  of  the  plaintiff,  who  was  en- 
titled to  the  largest  share.  See,  also,  the  case 
of  Sims  V.  Brittain(Ti^),  in  which  the  sur- 
viving part  owners  of  a  ship  were  considered 
not  entitled  to  maintain  an  action  for  money 
had  and  received  against  persons  whom  a 
deceased  part  owner  (who  was  the  ship's 
husband)  had  employed  to  receive  and  pay 
money  on  account  of  the  ship,  on  the  ground 
of  want  of  privity  between  the  plaintiffs 
and    the    defendants.     The    principle    on 
which  these  cases  were  determined  would, 
probably,  govern  the  present  case  if  the 
circumstances  required  its  application.    But 
the  defendant  and  his  partner  having  duly 
paid  over,  under  sufficient  authority,  all  for 
which  they  were  liable  before  any  interven- 
tion of  the  plaintiff  or  any  other  of  thos^ 
interested  in  the  fund,  we  think  it  clear  that 
the  defendant  is  not  now  liable  to  the  plain- 
tiff, but  is  protected   by  his  plea  of  the 
general  issue,  if  he  never  could  have  been 
liable,  or  by  the   pleas   of  payment   and 
set-off,  if  his  liability  was  determined  by  hi^^ 
accounting  :  in  either  of  which  events,  by 
the  agreement  of  the  parties,  a  nonsuit  is  tn 
be  entered. 

Plaintiff  nonsuited. 
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May  12 

Costs — Suggestion  on  the  Roll — County 
Courts--9  ^  10  Fid.  c.  95, 

An  affidavit  to  deprive  a  plaintiff  of  costs, 
under  the  129th  section  of  the  Coumty  Court* 
Act,  9  ^  10  Vict.  e.  95,  must  shew  th^i 
the  cause  of  action  arose  wholly  or  m  som^ 
material  point  within  the  jurisdidiom  of 
the  county  court  within  which  the  defen- 
dant dwells  or  carries  on  busimess  at  tkt 
time  of  the  action  brought. 

In  this  case  a  rule  had  been  obtsined,  call- 
ing upon  the  plaintifis  to  shew  caaae  why  thr 

(13)  4B.&  Ad.  375. 
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jfldgmeot  to  be  signed  in  this  eanse  should 
not  be  lor  the  amount  of  the  debt  recovered 
only  without  oosts,  or  why  the  plainti^b 
should  sot  carry  in  the  record,  and  the 
defendant  be  at  lilierty  to  enter  a  suggestion 
thereon  to  deprive  the  plaintiffs  of  their 
costs,  the  verdict  being  for  a  sum  less  than 
201.,  for  wfadoh  a  plaint  might  have  been 
entered  in  a  county  court. 

The  affidavit  stated  that  the  plainti£& 
carried  on  business  at  Wapping  in  Middle* 
sex,  within  nine  miles  of  the  defendant's 
residence  at  Woolwich*  which  is  within  the 
jarisdietion  of  the  county  court  of  Kent,  and 
that  the  action  was  brought  for  a  balance 
of  3i.  15s.  4d,9  for  goods  sold  and  delivered 
at  Wapping  aforesud. 

Lush  shewed  cause. — The  affidavit  upon 
which  this  rule  was  moved  does  not  nega- 
tive the  cases  mentioned  in  the  128th  sec- 
tion of  the  9  &  10  Vict.  c.  95,  in  which  the 
superior  courts  have  a  concurrent  jurisdic- 
tion with  the  new  county  courts;  there  is 
nothing,  therefore,  to  shew  that  the  plaintiffs 
ought  to  be  deprived  of  their  costs  by  the 
operation  of  the  129th  section  of  that  act. 
It  is  not  shewn  that  the  cause  of  action 
Biose  wholly  or  in  some  matmal  point 
within  the  jurisdiction  of  the  county  court, 
wherein  the  defendant  dwelt  at  the  time  the 
action  was  hrought. 

^nsofli,  in  support  of  the  rule. -"The 
affidavit  is  sufficient,  as  the  circumstances 
therem  stated  shew  that  the  case  is  within 
the  first  part  of  the  58th  section  of  the  act, 
which  gives  the  county  court  jurisdiction. 
In  addition  it  states  that  the  plaintifib  carry 
on  business  within  twenty  miles  of  the 
defendant's  residence,  which  is  within  the 
juiisdiotion  of  a  county  court ;  and  it  is  unne- 
cessary also  to  stato  that  the  cause  of  action 
arose  withm  the  jurisdiction  of  the  court 
within  which  the  defendant  dwelt  at  the 
time  of  Uie  action  broaght.  By  the  60th 
section  of  the  act  a  summons  may  issue, 
thou^  the  cause  of  action  does  not  arise 
within  the  jurisdiction. 

[WiLUAMS,  J.— The  question  is  not, 
whether  the  jurisdiction  of  the  county  court 
existed,  but  whether  the  action  must  have 
been  bio^ight  there.] 

It  is  aahmitted  that  it  is  sufficient  to 
shew  that  the  pkintifis  might  have  gone  to 
the  county  court,  and  have  there  recovered 
^^st  the  defendant 
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Per  Curiam. — In  order  to  deprive  a  plain- 
tiff of  his  costs  it  is  not  sufficient  to  shew 
that  he  might  have  sued  in  the  county 
court,  it  should  be  shewn  that  it  was  incum- 
bent on  him  to  have  sued  there.  There  is 
nothing  in  this  affidavit  to  shew  that  the 
cause  of  action  arose  within  the  jurisdiction 
of  the  court  where  the  defendant  dwelt,  so 
as  to  preclude  the  plaintiffs  by  the  28th 
section  of  the  County  Courts  Act  from 
suing  in  the  superior  courts ;  and  this  rule 
must,  therefore,  be  discharged. 

Rule  discharged^  tpith  costs. 


1848.     "^  VALPT  AND  OTHERS,  ASSIGNEES 

Jan.  24 ;   >     of  sutton,  v.  sanders  and 
May  12.  j      another. 

Trover^Conversion — Coniractf  Affirma* 
iion  of — Bankruptcy, 

After  an  act  of  bankruptcy,  committed  hy 
A,  the  plaintiffs,  who  were  ntbsequently  ap- 
pointed  assignees,  directed  A's  shop  to  he  kept 
open  as  usuai.  The  defendants,  with  notice 
of  the  act  of  bankruptcy,  purchased  goods  at 
the  shop,  which  were  delivered  to  them  on 
the  2Sth  of  February,  and  the  plaintiffs  were 
appointed  assignees  on  the  2ith  of  March, 
Applications  were  made  on  the  9th  and  23rd 
of  April  to  the  defendants,  by  the  direction 
of  the  plaintiffs,  as  assignees,  for  payment 
for  the  goods  supplied  on  the  2Bth  of  Fe* 
bruary,  and  a  formal  demand  of  them  was 
made  and  refused  on  the  I4th  of  May  .'"^ 
Held,  that  the  above  facts  furnished  no  eof- 
dence  of  an  affirmation  by  the  assignees  of  a 
contract  of  sale,  and  that  the  defendants  were 
liable  in  trover. 

Trover.  The  first  count  of  the  declara- 
tion was  by  the  plaintiffs,  assignees  of  T. 
Sutton,  a  bankrupt,  for  certain  goods  of 
the  said  T.  Sutton,  which  came  into  the 
possession  of  the  defendants  before  the 
bankruptcy.  The  second  count  was  for 
certain  other  goods,  the  property  of  the 
plaintiffs,  assignees  of  the  said  T.  Sutton. 
The  defendants  pleaded,  first,  not  guilty; 
whereon  issue  was  joined.  Secondly,  as  to 
the  first  count,  that  the  said  T.  Sutton, 
before  he  became  bankrupt,  was  not  pos- 
sessed, &c.     Issue  thereon.     Lastly,  as  to 
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the  second  count,  that  the  plaintiffs  were 
not  possessed,  &c.     Issue  thereon. 

At  the  trial,  hefore  Patteson,  J.,  at  the 
Warwickshire  Summer  Assizes,  1846,  it 
appeared  that  the  bankrupt  was  a  draper 
at  Atherstone;  and  that  on  the  23rd  of 
February  1846  he  committed  an  act  of 
bankruptcy.  The  fiat  issued  on  the  3rd 
of  March;  the  adjudication  took  place  on 
the  5th ;  and  the  plaintiffs  were  appointed 
assignees  on  the  24th  of  March  1846.  The 
defendants  were  in  partnership  as  wine- 
merchants,  at  Atherstone;  and  the  bank- 
rupt and  the  defendants  were  in  the  habit  of 
dealing  with  each  other.  At  the  time  of  his 
bankruptcy,  T.  Sutton  was  indebted  to  the 
defendants  on  a  balance  of  accounts ;  and  on 
Friday,  the  27th  of  February,  the  defendants 
went  to  the  shop  of  Sutton,  and  bought 
goods  to  the  amount  of  6L  48.  Ilc2.,  which 
were  sent  to  their  house  on  Saturday  the 
28th.  The  defendants  knew  that  Sutton 
was  a  bankrupt  at  the  time  the  goods  were 
purchased,  and  were  informed  by  the  shop- 
man, who  delivered  them,  that  they  must 
be  paid  for  to  the  bankrupt's  estate.  On 
the  14th  of  May  a  formal  demand  of  the 
goods  was  made  by  the  assignees,  when  the 
defendants  said  they  bad  used  them.  It 
also  appeared  that  the  present  assignees, 
before  their  appointment,  directed  the  shop 
of  the  bankrupt  to  be  kept  open,  and  sales 
to  take  place  as  usual,  from  Monday  the 
23rd  of  February,  when  the  act  of  bank- 
ruptcy was  committed  by  Sutton,  who  then 
left  his  business,  till  the  night  of  Saturday 
the  28th  of  February.  Upon  the  close  of 
the  plaintiffs*  case,  the  defendants*  counsel 
applied  for  a  nonsuit  on  the  ground  that 
the  assignees,  under  the  circumstances 
proved,  could  not  maintain  trover.  His 
Lordship  refused  to  nonsuit  at  that  stage 
of  the  cause,  and  the  defendants  then  put  in 

the  following  letters : — 

"April  9, 1846. 

*'  In  re  Sutton  (a  bankrupt). 
"  Gentlemen, — I  am  directed  to  apply  to 
you  for  the  sum  of  11/.  11<.  4(2.,  for  goods 
supplied  to  you  on  the  25th  and  27th  of 
February  last,  which  be  pleased  to  remit  to 
me  without  loss  of  time. 

"  I  am,  &c.,  for  R.  V,  official  assignee. 
(Signed)  "  G.  S.** 

'*  To  Metsra.  Sanders  &  Sanford." 

(Inclosed  were  accounts  of  the  goods  sup- 


plied at  the  above  dates,  amountiDg  to 
5/.  6«.  5d.  and  6L  4$.  11(2.  It  was  admitted 
on  the  argument,  that  the  claim  lor  the 
former  sum  could  not  be  maintained ;  and 
the  question  turned  upon  the  right  of  tbe 
assignees  to  recover  the  sum  of  62. 4s,  1  Id.) 

«  Rugby,  April  23, 1S46. 
*' Grentlemen, — I  am  directed  by  Mr. 
Sutton*s  assignees  to  apply  to  you  for  pay- 
ment of  the  sum  of  112.  11».  10(2. ;  and  yoa 
will  be  so  good  as  to  pay  the  same  to  me, 
with  59,  for  this  letter,  by  Thursday  next, 
as  in  case  of  non-payment  I  have  positive 
directions  to  sue  you  for  the  same.  I  am,  &c.» 

"  W.  F.  W." 
«'  To  Messrs.  Sanders  &  Sanfoid,  Atherstone.*' 

The  following  letter  was  then  put  in  by 
the  plaintiffs : — 

"  Atherstone,  28th  April.  1846. 

**  Dear  Sir,— Messrs.  Sanders  &  Sanford 
consulted  us  on  the  subject  of  the  claim 
made  against  them  by  the  assignees  of 
T.  Sutton,  as  appears  in  your  letter  to 
them  of  the  23rd  inst.  We  carefully  con- 
sidered all  the  circumstances,  and  advised 
that  they  were  not  liable  to  pay  that  claim, 
but  were  legally  entitled  to  set  off  the 
amount  of  their  claims  on  the  bankrupt's 
estate.  Since  that  time  we  have  taken  the 
opinion  of  Mr.  J.  B.  on  the  matter,  and 
he  concurs  with  us ;  and  if  it  be  determined 
to  bring  an  action,  we  will  accept  service  of 
the  writ  and  appear.     We  are,  &c.  &c. 

"  P.  &  P." 

«« To  W.  T.  W,  Esq.,  solieitor,  Rugby." 

The  question  of  notice,  on  the  part  of  the 
defendants,  of  the  act  of  bankruptcy  on  the 
27th  of  February,  was  left  to  the  jury,  who 
found  that  the  defendants  had  notice  of  the 
bankruptcy  at  the  time  of  the  sale.  The 
learned  Judge  then  nonsuited  tbe  plaintiff*, 
with  liberty  to  move  to  enter  a  verdict  for 
them.  A  rule  having  been  obtained,  pur* 
suant  to  the  leave  reserved,*— 

Whitehurst  and  MeUcr  shewed  cause  (Jan. 
24). — The  act  of  bankruptcy  was  committed 
on  the  23rd  of  February,  but  the  shop  of  the 
bankrupt  was  kept  open  by  the  direction  of 
the  plaintiffs  till  the  night  of  Saturday  the 
28th,  on  which  day  the  goods  in  questioB 
were  delivered  to  the  defendants,  and  the 
plaintiffs  were  appointed  assignees  on  the 
10th  of  March.  The  goods  were,  therefore, 
in  point  of  law,  sold  by  tlie  plaintiffs. 
The  letter  of  the  9th  of  April,  written  by 
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their  desire^  adopts  and  confirms  the  con- 
tract of  sale,  to  which  the  defendants  have 
always  assented,  and  consequently  there 
has  not  been  a  conversion.  It  was  said 
that  this  question  does  not  arise  upon 
the  form  of  the  pleadings,  but  it  is  sub- 
mitted, that  the  facts  proved  amount  to 
not  possessed,  and  could  not  have  been 
expanded  on  the  record — Stancliffeyr,  Hard" 
wick  ( 1 ),  Piekard  v.  Sears  (2).  The  plea  of 
not  possessed  relates  to  the  time  of  the  con- 
version, because  a  plaintiff  cannot  be  ex- 
pected to  go  to  trial  armed  with  proof  that 
ten  years  ago  the  goods  belonged  to  the 
bankrupt.  The  question  of  property  must 
then  depend  upon  the  time  of  the  conver- 
sion by  the  defendants,  and  if  the  property 
passed  at  the  time  of  the  sale  or  delivery 
of  the  goods,  the  assignees  were  rightly 
nonsuit^.  If  the  delivery  on  the  28th  of 
March  was  unauthorized,  then,  as  both  the 
party  who  assists  in  an  unauthorized  deli- 
very and  the  party  who  receives  are  guilty 
of  conversion,  it  must  follow  that  the  shop- 
man delivering,  who  was  acquainted  with 
all  the  circumstances,  is  also  guilty  of  con- 
version— KynasUm  v.  Crouch  (3),  which 
could  scarcely  be  insisted  on,  as  the  goods 
were  sold  and  delivered  in  the  usual  way  of 
business.  The  delivery  then  on  the  28th 
of  March  was  not  wrongful,  and  so  there  was 
00  conversion  on  that  day.  The  assignees 
may  affirm  or  disaffirm  a  sale,  at  their 
option.  It  is  admitted  that  to  shew  an 
affirmation  there  must  be  some  decisive  act 
on  their  part,  and  it  is  submitted  there  were 
many  such  acts  in  this  case.  The  bank- 
rupt's shopnum  was  directed  by  the  assignees 
to  sell ;  it  may,  therefore,  be  said  that  the 
delivery  which  necessarily  followed  the  sale 
was  their  act,  and  the  money  was  twice 
demanded  hy  them  as  on  a  sale  of  goods. 
The  principle  of  affirmation  is  well  laid 
down  by  Lord  Xenyon,  in  Smith  v.  Hodaon 
(4).  The  assignees  must  act  consistently 
throughout, — ^they  cannot,  as  it  is  said, 
blow  hot  and  cold*    Brewer  v.  Spamno  (5 ), 

(1)  2  Cr.  M.  &  R.  1 ;  8. 0.  4  Law  J.  Rep.  (n.s.) 

(2)  5  Ad.  &  £1.  469. 

(3)  14  Mee.  &  Wels.  266.;  s.  c.  14  Law  J.  Rep. 
(n.s.)  Exch.  324. 

(4)  4  Term  Rep.  2n. 

(•))  7  B;  &  C.  310i  B.C  6Uw  J.Rep.  K.B.I. 


Pearson  v.  Graham  (6)  and  Needham  v. 
Rawhone(J\  were  also  referred  to.  The 
letter  of  the  28th  of  April  from  the  defen- 
dants* attorney,  put  in  as  an  answer  to  the 
defendants'  case,  has  no  reference  to  the 
point  of  affirmation :  its  effect  is  to  say, 
the  defendants  had  no  notice  of  the  act  of 
bankruptcy,  and  are  therefore  protected  by 
the  2  &  3  Vict.  c.  29.  s.  1.  The  plaintiffs 
now  rely  upon  a  conversion  on  the  14th 
of  May,  and  endeavour,  by  a  formal 
demand  of  the  goods,  to  do  away  with 
and  repudiate  all  the  numerous  acts  of 
affirmation  which  had  taken  place  between 
that  day  and  the  27th  of  March;  but  it 
is  not  competent  for  them  so  to  do,  and 
thus  annihilate  a  contract  for  the  sale  of 
goods  entered  into  and  completed  by  a 
servant  acting  under  their  own  directionSt 
assented  to  by  them  for  five  weeks,  and 
after  repeated  applications  for  the  value  of 
the  goods  as  for  a  debt  owing  to  them-— 
Gregg  v.  WelU  (8),  Coles  v.  the  Bank  of 
England  (9). 

Waddington  {Humfrey  with  him). — It 
cannot  be  doubted  that  there  was  a  conver- 
sion on  the  28th  of  February.  The  case  of 
Hurst  V.  Gwennap  (10)  is  exactly  in  point. 
Here  there  was  really  no  affirmation  at  all. 
The  meaning  of  the  letters  is  this:  the 
assignees  say,  **We  will  waive  the  tort  if 
you  will  pay  the  money." 

[Wilde,  C.J. — I  understand  this  case 
thus,  "If  you  do  not  elect  to  take  the 
goods  as  a  sale  from  us,  if  you  insist 
upon  it  as  a  sale  from  the  bankrupt,  and  so 
claim  a  set-off,  we  will  bring  an  action  for 
a  tort."] 

Exactly  so.  The  letter  of  the  23rd  of 
April  is  no  waiver  of  a  tort  and  affirmation 
of  a  contract :  but  if  it  were,  was  there 
any  acceptance  on  the  other  side?'  It  is 
submitted  there  was  nothing  of  the  kind. 
The  answer  to  it  of  the  28th  of  April  says 
in  effect,  "  we  had  no  notice  of  the  act  of 
bankruptcy,  and  upon  that  issue  we  shall 
lesist  your  claim."     There  is  no  case  which 

(6)  6  Ad.  k  £1.  899  ;  s.  o.  7  Law  J.  Rep.  (n.s.) 
Q.B.  247. 

(7)  6  as.  Rep.  771,  n. 

(8)  10  Ad.  &  £1.  90;  a.  e.  8  Law  J.  Rep.  (k.s.) 
Q.B.  193. 

(9)  Ibid.  437 ;  s.  c.  9  Law  J.  Rep.  (n.s.}  Q.B. 
36. 

(10)  2  Stark.  Rep.  306. 
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carries  the  doctrine  of  affirmation  of  con* 
tracts  so  £ir  as  is  here  attempted.  Bremer 
V.  Sparrow  is  easily  distinguished;  there 
money  had  been  paid  on  a  balance  of  ac- 
counts, and  that  operated  as  an  estoppel. 
As  there  has  been  no  payment,  the  defen* 
dants  here  are  in  the  situation  of  the  defen- 
dant in  K^ffuuUm  v<  Crouch^  and  may  be 
sued  in  trover.  If  payment  could  hare  been 
shewn  to  have  been  received  by  the  assignees, ' 
then  this  case  would  be  governed  by  Brewer 
v#  Sparrow  ;  but  as  no  payment  was  made^ 
it  is  quite  extravagant  to  say  there  was  any 
waiver. 

[Cresswexx,  J. — If  a  person  sells  by  the 
direction  and  on  behalf  of  those  who  are 
subsequently  appointed  assignees,  can  they 
affirm  the  sale  as  a  contract  after  they  are 
appointed  ?  Their  title  accrues  by  relation, 
can  their  affirmance  do  so  also  ?] 

It  is  extremely  doubtful;  there  is  no 
saying  what  miracles  the  difficult  doctrine 
of  relation  may  work.  Perhaps  the  subse- 
quent affirmation  would  operate  as  a  waiver, 
but  it  could  not  change  the  original  charac- 
ter of  the  transaction.  But,  however  this 
may  be,  the  plaintiffii  rely  upon  the  point 
that  there  is  no  evidence  of  affirmation  in 
this  ease. 

Cur.  adv*  9uUr 

The  judgment  of  the  Court  was  now 
(May  12)  delivered  by — 

Wilde,  C.J.— This  was  an  action  of 
trover  brought  by  the  plaintiffs,  assignees 
of  Thomas  Sutton  a  bankrupt,  for  the 
purpose  of  recovering  the  value  of  certain 
goods  which  had  belonged  to  the  bankrupt, 
and  which  had  been  sold  by  the  bankrupt's 
shopman  after  an  act  of  bankruptcy  com- 
mitted by  the  bankrupt  having  absconded, 
and  after  notice  of  the  act  of  bankruptcy 
received  by  the  defendants.  Subsequently 
to  the  appointment  of  the  plaintiffs  as 
assignees,  their  agent  sent  a  bill  of  parcels 
to  the  defendants  as  for  goods  sold  by  the 
bankrupt  to  the  defendants,  and  the  solicitor 
of  the  plaintiffs  demanded  payment  of  the 
amount  of  such  bill  of  parcels.  The  defen- 
dants refused  to  pay  fot  the  goods,  where- 
upon the  plaintiffs  demanded  the  goods, 
and  upon  the  refusal  of  the  defendants  to 
deliver  them  brought  the  present  action  of 
trover. 


Upon  the  trial,  it  was  contended,  oo  tbe 
part  of  the  defendants,  that  by  the  delimy 
of  the  bill  of  parcels  and  demand  of  pay- 
ment as  for  goods  sold  and  deliveBed  by  the 
bankrupt,  the  plaintiffs  had  affirmed  the  asle 
and  could  not  afterwards  disaffirm  it  snd 
maintain  trover ;  and  upon  this  objeotion 
the  plaintiflEs  were  nonsuited,  leave  being 
given  to  them  to  move  to  enter  a  verdict  in 
their  £Eivour  for  the  amount  demanded,  if 
the  Court  should  be  of  opinion  that  the 
plaintiffs  were  entitled  to  recover.    It  ap- 
pears by  the  Judge's  report  of  tiie  evidence, 
that  the  sale  was  made  by  the  bankrupt't 
servant,  after  the  bankrupt  had  absconded, 
and  altogether  without  authority,  and  afier 
notice  of  the  act  of  bankruptcy  to  the  defen- 
dants.    It  is  therefore  clear  that  the  defen- 
dants, by  receiving  the  goods  under  sncb 
unauthorised  sale,  wereguilty  of  a  conveisioii 
as  against  the  assignees  of  the  bankrupt. 
There  was  no  evidence  to  shew  that  the 
plaintiffs,  or  their  agents,  had  any  notice 
that  the  bankrupt    was  indebted   to  the 
defendants  at  the  time  of  the  ddivery  of 
the  bill  of  parcels,  nor  at  the  time  when  the 
demand  was  made  for  payment;  and  it  was 
proved  that  before  the  ddivery  of  the  goods 
the  shopman  who  sold  them  informed  the 
defendants  that  the  goods  must  be  paid  for 
to  the  estate  of  the  bankrupt.    Under  theK 
circumstances,  the  plaintilb  obtained  tlie 
present  rule  nisi  to  set  aside  the  nonsuit  and 
to  enter  a  verdict  for  them ;  and  upon  the 
argument  upon  the  rule,  the  prindpal  point 
discussed  was,  whe^er  the  plaintiffii  had  by 
the  acts  before  mentioned  affirmed  the  sale 
by  the  shopman  as  a  sale  by  their  agent, 
and  so  precluded  themselves  from  maintain- 
ing  an  action  of  trover?     The  Court  is  of 
opinion  that  such  was  not  the  effect  of  thoee 
acts ;  and  that  the  utmost  effect  to  be  given 
to  them  is,  that  there  waa  a  qualified  offer 
on  their  part  to  adopt  the  sale,  that  is,  if  the 
defendants  would  pay  for  the  goods,  and 
that  when  the  defendants  refbaed  to  pay  for 
them,  it  was  competent  to  the  pUnciffs  to 
repudiate  the  sale  altogether  and  bring  the 
present  action.     In  the  case  of  Bremer  t. 
Sparrow  assignees  were  held  to  have  adopted 
the  dealings  of  the  defendant  wi^  tlie  estate 
of  the  bankrupt,  which  took  place  alter  an 
act  of  bankruptcyf  and  with  notice,  by  ad- 
justing an  account  of  receipts  and  pay- 
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menu  in  respect  of  such  dealings,  and  by 
reoeiviog  the  balance  due  upon  the  xesult 
of  toeb  an  account,  treating  all  the  trans- 
actions as  valid;  but  in  the  case  of  Marru 
r.  Rohiiwm  (11),  where  a  quantity  of  indigo 
shipped  at  Calcutta  on  freight  had  been 
improperly  sold  under  the  order  of  a  court 
of  Vioe^Admiralty  at  the  Mauritius  and 
the  proceeds  paid  into  court,  the  owner  of 
the  indigo  was  held  entitled  to  maintain 
trover  against  the  defendant  who  had  pur* 
chased  and  reoeiTed  thirty-two  chests  of  the 
indigo  so  sold,  notwithstanding  the  plaintiff 's 
sgent,  under  a  power  of  attorney  executed 
by  the  plaintiff,  had  made  an  unsuccessful 
application  to  the  Vice- Admiralty  Court  to 
obtain  the  proceeds  paid  into  court  of  cer- 
tain other  of  the  chests  of  indigo  sold  under 
the  same  circumstances  as  those  purchased 
by  the  defendant.  And  in  Bwm  ▼.  Morrig 
(12),wheretro7erwasbroughtfora  20/.  bank 
note  which  the  plaintiff  had  lost,  and  which 
the  defendant  had  received  from  a  woman 
who  had  found  it,  and  had  exchanged  it  at 
the  bank,  notwithstanding  the  plaintiff  had 
received  from  the  woman  who  found  it  the 
sum  of  7i.,  being  part  of  the  proceeds  which 
had  been  obtained  by  the  defendant  by  the 
exchange  of  the  note  at  the  bank  (the  7L 
being  allowed  only  in  reduction  of  damages), 
the  plaintiff  was  held,  notwithstanding  its 
receipt,  entitled  to  maintain  trover;  and 
upon  Brewer  v.  Sparrow  being  cited,  the 
Court  said  '*  that  case  was  distinguishable 
by  the  fact  that  the  assignees  had  there 
received  a  sum  aa  the  whole  balance  due  to 
them  upon  the  footing  of  the  account."  And 
in  the  case  of  Hurst  v.  Qwemuip  goods  had 
been  delivered  by  a  bankrupt  to  the  defen- 
<lant  upon  sale  or  return,  after  an  act  of 
bsnkrupfeey,  but  without  notice.  The  assig- 
nees, after  their  appointment,  required  the 
defendant  to  say  whether  he  would  keep  the 
goods  or  not.  The  defendant  elected  to  keep 
the  goods,  whereupon  the  assignees  delivered 
a  bill  of  parceb  as  upon  a  sale  by  the  bank- 
rupt to  Uie  defendant,  and  demanded  pay- 
ment of  the  amount.  The  defendant  refused 
to  pay,  daimtng  a  set-off,  as  in  the  present 
esse,  whereupon  the  assignees,  without  fur- 
ther demand,  brought  trover,  and  were  held 
entitled  to  recover,  and  the  Court  confirmed 

(11)  3B.acC.  196. 

(12)  4  Tyr.  4M ;  b.c.7  Law  J.  Rep.(N.f.)Eicb. 
193. 


the  ruling  of  Lord  Ellenborough  at  Nisi 
Prius.  We  are,  therefore,  of  opinion  that  the 
plaintiffs  by  demanding  payment  for  the 
goods  as  upon  a  sale  by  the  bankrupt,  which 
demand  was  not  acquiesced  in  by  the  de- 
fendants, did  not  preclude  themselves  from 
maintaining  trover  upon  refusal  of  the  de- 
fendants to  pay  according  to  such  demand. 
The  plaintiffs  are,  therefore,  entitled  to 
make  this  rule  absolute  to  enter  a  verdict 
for  them  for  the  value  of  the  goods  so  re- 
ceived by  the  defendants  under  the  circum- 
stances before  stated. 

Rule  abaohrte. 


APPEAL  from  the  Courts  ofRevmon^  under 

6  Vict,  c.  18. 

1848.     >        ^ 
Jan  20-   V®^        »    appellant;    lang- 

May  12!    S  °^"'  RESPONDENT. 

Parliament -^Fote — Occupation  as  7V- 
nant,  under  2  Will.  4.  c.  45.  s.  20. — Com- 
mittee of  Lunatic, 

By  letters  patent^  the  whole  management 
of  a  lunatic* 8  property ^  both  real  and  per- 
sonalf  was  granted  to  a  committee^  who  was 
directed  to  render  a  yearly  account  of  the 
estate  to  the  Court  of  Chancery.  The  com- 
mittee  occupied  land  of  the  lunatic  worth 
893/.  per  annum.  He  described  himself  as 
tenant^  and  debited  himself  with  that  sum  as 
rentf  in  the  yearly  account  rendered  to  and 
allowed  by  the  Court  of  Chancery  :'^Held^ 
that  the  committee  did  not  occupy  as  tenant 
lands  or  tenements^  within  the  meaning  of 
the  20th  section  of  the  Reform  Act, 

At  a  court  held  before  the  revising 
barrister,  duly  appointed  to  revise  the  list 
of  voters  for  the  parish  of  Cottesbrooke 
in  the  southern  division  of  the  county  of 
Northampton,  Mr.  £.  S.  Burton  objected 
that  Mr.  H.  Langham  was  improperly  on 
the  register  as  tenant,  under  the  2  Will.  4. 
c.  45.  s.  20.  The  barrister  stated  the  fol- 
lowing 

CASE. 

Mr.  Herbert  Langham  is  committee  of  the 
estate  of  his  brother  Sir  James  Hay  Lang* 
ham,  and  holds  lands  in  Cottesbrooke,  as 
occupier,  to  the  value  of  3931.  per  annum. 
The  said  Herbert  Langham  proved  that  his 
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aooounts  are  firom  time  to  time  transmitted 
for  examination  and  approval  to  the  Court 
of  Chancery,  and  a  document  was  produced 
by  the  said  Herbert  Langham,  entitled 
"  The  ninth  account  of  Herbert  Langham, 
88  committee  of  the  estate  of  Sir  J.  H. 
Langham,  hart.,"  bearing  the  signature  of 
Edward  Winslow,  one  of  the  commissioners 
of  lunacy,  and  the  seal  of  the  court  in  which 
the  name  of  Mr.  H.  Langham  appeared  as 
tenant,  in  the  tenants*  volume,  at  the  rent  of 
3932.  per  annum. 

The  said  H.  Langham  stated,  that  after 
the  passing  of  the  account  he  retained  a 
balance  of  about  1,500/.,  out  of  which,  after 
paying  a  jointure  on  the  estate,  he  defrayed 
the  expenses  of  repairs  and  improvements 
on  the  property.  He  further  stated,  that 
he  was  appointed  committee  on  the  21st  of 
June,  A.D.  1837 ;  that  he  took  possession  of 
the  lands  about  Lady-day ,  1843,  succeeding 
to  an  occupying  tenant,  and  that  he  has 
continued  to  hold  them  up  to  the  present 
time*  He  also  stated  that  he  occupies 
Cottesbrooke  House,  and    the    adjoining 


fields.    Part  of  the  furniture  in  the  home 
is  his  own. 

Mr.  Wood,  steward  of  Cottesbrooke  estste, 
stated  on  oath,  that  he  was  examined  by  the 
Master,  with  the  accounts,  and  that  in  8a<^ 
examination  the  specific  lands  for  whidi 
Mr.  H.  Langham  claimed  to  vote  were  ia* 
quired  into,  with  a  view  to  their  condition 
and  value. 

Mr.  E.  S.  Burton  objected  that  Mr.  H. 
Langham,  as  such  committee,  was  impro- 
perly on  the  register  as  tenant,  under  the 
20th  section  of  the  2  Will.  4.  c.  45. 

I  found  that  Mr.  H.  Langham  held  as 
occupying  tenant,  and  retained  Yds  name  on 
the  list  of  voters. 

Signed,      £.  W,  revidng  barrister. 

This  case  came  on  to  be  heard  aa  the 
11th  of  November  1847,  and  was  then 
remitted  to  the  revising  barrister  to  be  stated 
more  fully.  The  following  additional  &cti 
were  returned,  as  required  by  the  Court: — 

First.  The  following  was  the  description 
of  the  respondent's  qualification : — 


Christian  Name 

and 

Surname. 

Place  of  Abode. 

Nature 

of 

Qualification. 

Name  of  Property, 

Langham,  Herbert. 

Cottenbrooke. 

House  and  Land, 
Occupier. 

Cottesbrooke. 

Second.  The  letters  patent,  dated  the  2 1st 
of  June  1838,  appointing  the  respondent 
committee  of  the  lunatic's  estate,  were  set 
out  at  length,  the  material  part  was  as 
follows  :— 

'  *  Know  ye  also,  that  we  of  our  special  grace 
and  of  our  certain  knowledge  and  mere 
morion,  have  given,  committed  and  granted, 
and  by  these  presents  for  us,  our  heirs  and 
successors,  do  give,  commit  and  grant  unto 
the  said  Herbert  Langham,  the  custody, 
regulation,  oocuparion,  disposition  and  re* 
eeipt,  as  well  of  all  manors,  messuages, 
lands,  tenements,  houses,  farms,  revenues, 
services  and  hereditaments,  with  the  appur- 
tenances, and  all  rents,  revenues  and  profits 
thereof,  which  the  aforesaid  Sir  James  Hay 
Langham  hath  or  ought  to  have  in  posses* 
sion  or  reversion,  or  which  by  any  lawful 
ways  and  means,  at  any  time  or  times  here* 


after,  may  or  ought  to  come,  descend,  or 
accrue  to  the  said  Sir  James  Hay  Langlnm, 
or  which  any  other  or  others  hath  or  may 
have  to  the  use  and  profit  of  the  said  Sb 
James  Hay  Langham,  in  the  county  of 
Northampton,  &o.,  or  elsewhere,  within  oor 
kingdom  of  Great  Britain,  aa  also  the  cus- 
tody and  government  of  all  the  goods  and 
chattels,  farms,  stock  of  cattle,  &€•,  and 
other  the  commodities  and  profits  whatso- 
ever,  to  the  said  Sir  James  Hay  Langham 
belonging  or  in  any  manner  appertaining, 
and  also  the  use  and  negotiatioB  of  the  same 
to  the  use  and  behoof,  profit  and  advantage 
of  the  said  Sir  J»  H.  L«ngham,  sod  lor  the 
maintenance,  sustenance  and  support  of  the 
said  Sir  J.  H.  Langham  and  hu  fiunfly  (if 
he  hath  any,  or  in  any  time  to  oome  may 
have) ;  and  also  for  the  maintenance,  pre* 
servation,  and  repair  of  the  messuages,  lands. 
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tenements,  houses,  iarms,  and  the  residue  of 
the  premises  of  the  said  Sir  J.  H.  Langham^ 
to  have  and  to  hold  the  aforesaid  custody, 
regulation,  occupation,  disposition  and  re- 
ceipt of  the  aforesaid  manors,  messuages, 
lands,  tenements,  houses,  farms,  goods  and 
chattels  of  the  said  Sir  J.  H.  Langham,  and 
all  and  singular  other  the  premises  above 
given,  committed  and  granted,  or  mentioned 
to  be  given,  committed  and  granted  unto 
the  said  Herbert  Langham  from  the  date  of 
these  presents,  so  long  as  it  shall  please  us, 
or  during  the  continuance  of  the  lunacy  of  the 
said  Sir  J.  H.  Langham.  Provided  always, 
that  the  said  Herbert  Langham,  his  execu- 
tors and  administrators,  shall  render  a  true 
aocotmt  of  the  issues,  revenues  and  profits 
of  the  manors,  messuages,  lands,  tenements, 
&c.  and  of  Uie  goods,  chattels  and  debts 
aforesaid,  and  of  the  profits  thereof  and  of 


the  rest  of  the  premises,  once  in  every  year 
at  least,  and  as  often  as  and  whensoever  to 
the  Lord  Chancellor  of  Great  Britain,  &c. 
for  the  time  being  shall  seem  meet,  and  shall 
obey  and  fulfil  all  and  every  the  order  and 
orders  of  the  Lord  Chancellor  of  Great 
Britain,  &c.  made  or  hereafter  to  be  made 
anyways  touching  or  concerning  the  pre- 
mises, or  any  part  thereof,  or  the  issues  or 
profits  thereof,  or  any  account  or  accounts 
thereof.'* 

Third.  An  account  of  the  receipts  and 
disbursements  on  account  of  the  estate  of 
Sir  J.  H.  Langham,  rendered  by  the  respon* 
dent  for  the  twelve  months  next  preceding 
the  28th  of  August  1846,  signed,  sworn  to 
by  the  respondent  as  correct,  and  allowed  by 
the  certificate  of  a  Master  in  Chancery,  was 
set  out  in  the  case.  The  name  of  the 
respondent  appeared  in  this  account  thus : 


Nams  of  Tenant 

One  Year's  Bent 

due 
Lady- day,  1846. 

• 

Rents  Received. 

Deductions 
for 
Income  Tax. 

Arrears  due. 

Herbert  Langham,  Esq. 

393    0    0 

£.     M.    d, 

393    0    0 

£.    s.    d. 
6    3     8 

None. 

1 

Fourth.  A  fuller  statement  of  the  cir- 
cumstances under  which  the  respondent  took 
possession  of  the  land. 

Oo  the  25th  of  March  1841 ,  W.  D,  who 
rented  and  occupied  a  farm  at  Cottesbrooke, 
belonging  to  Sir  J.  H.  Langham,  quitted. 
At  the  aame  Ume  J.  G,  who  rented  and 
occupied  another  &rm  belonging  to  Sir  J. 
H.  Langrham,  also  quitted.  Mr.  Herbert 
Langham  (the  committee)  entered  upon  the 
occupation  of  both  fiirms,  for  which  he 
debited  himself  in  his  accounts  the  sum  of 
31/.  10s. f  which  sum  was  made  up  as 
cnder:— 


The  rent  paid  by  W.  D. 
Ditto     ditto    by  J.  G. .  < 


£27  10    0 

4    0    0 


31  10    0 


On  the  25th  of  March  1843,  T.  F,  who 
rented  and  occupied  a  farm  belonging  to 
Sir  J.  H.  Langham  at  Cottesbrooke,  at  the 
rent  of  210^.  per  annum,  quitted.  Mr. 
Herbert  Langham  entered  upon  the  occu- 
pation of  it,  and  charged  himself  with  the 


same  sum  as  T.  F.  had  paid  for  rent,  viz* 
—210/.,  and  with  the  dll.l0s.,  making  total 
rent  241/.  lOs. 

The  above  is  the  occupancy  upon  which 
the  respondent  made  his  claim  for  a  vote, 
the  greater  part  of  which  he  still  occupies 
together  with  Cottesbrooke  House.  In 
consequence  of  J.  G,  the  tenant  of  the  park 
and  other  land  at  Cottesbrooke,  having 
become  insolvent,  Mr.  Herbert  Langham 
entered  upon  the  occupation  of  the  said 
park  and  some  land  adjacent  thereto. 

In  consequence  of  the  above  additions, 
the  sum  charged  by  the  respondent  for  rent 
at  Lady-day,  1846,  for  the  whole  of  the 
lands  which  he  occupies,  amounted  to  the 
sum  of  393/. 

The  extent  of  the  lands  held  by  the 
respondent  amounts  to  210  acres.  Mr. 
Wood,  the  bailiff  of  the  estate  of  the  respon- 
dent, on  annually  passing  his  account,  makes 
a  report,  verified  by  affidavit,  as  to  the 
general  condition  and  costs  of  repairs  of  the 
estate.  It  did  not  appear  in  evidence  before 
me,  that  Mr.  Herbert  Langham  had  the 
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power  of  making  any  leases  of  the  lands 
belonging  to  the  Innatic. 

It  aJso  appeared,  by  the  evidence  of  Mr. 
Herbert  Langham,  that  since  his  appoint- 
ment as  committee  he  had  aetaally  paid  no 
rent,  and  that  no  receipt  was  given  to  him 
by  any  person,  but  he  had  debited  himself 
with  the  above  annual  sums,  and  that  the 
balance  now  in  his  hands  was  upwards  of 
1,600/. 

Fifth.  The  respondent  receives  the  pro- 
duce of  the  lands  held  by  him  at  Cottes- 
brooke  entirely  to  his  own  use  and  benefit, 
and  does  not  account  for  any  part  of  it  to 
the  estate  of  the  lunatic.  The  sum  stated 
by  the  respondent  as  rent  paid  for  the  said 
land,  is  indoded  with  the  aoeounts  of  the 
rents  of  the  other  tenants  on  the  estate,  as 
will  be  seen  by  reference  to  the  aoconnt. 

Hwarfrey^  for  the  appellant. — The  letters 
patent  do  not  make  Herbert  Langham 
tenant  of  the  house  and  land  for  which 
he  claims  to  vote.  The  words  are,  "  we 
do  give,  commit,  and  grant  the  custody, 
occupation,  and  receipt  of  all  messuages, 
&c.,  and  all  revenues,  rents,  &c.,  which 
the  said  lunatic  hath,  or  ought  to  have, 
to  the  said  Herbert  Langham,  to  the  use 
and  profit  of  the  aaid  lunatic,  so  long  as  it 
shall  please  us,  or  during  the  continuance 
of  his  lunacy."  The  committee  would 
cease  to  have  any  power  over  the  estate 
if  the  lunacy  ceased  or  the  letters  patent 
were  revoked,  and  till  either  of  those  events 
happens  they  operate  as  an  absolute  grant 
to  the  committee  of  all  the  lands,  flw.  to 
the  use  and  profit  of  the  lunatic.  Herbert 
Langham  is  really  a  tnistee,  and  as  such 
cannot  be  tenant  of  any  lands  of  which  he  is 
trustee.  The  Attorney  General  v.  Dixie(  1 ) 
and  The  Attorney  General  v.  Lord  Claren" 
don  (2)  are  express  decisions  to  that  eiect 
Next,  the  committee  has  the  sole  manage- 
ment of  the  lands,  &c.;  he  cannot  lease  to 
himself,  and  he  cannot  distrain  upon  himself, 
because  he  has  the  reversion  in  himself. 
The  statute  1  Will.  4.  c.  65.  ss.  19,  23, 24. 
empowers  the  Lord  Chancellor  to  direct  the 
committee  of  a  lunatic  to  make  leases  when 
applied  (or,  and  that  shews  conclusively  he 
cannot  do  so  simply  as  committee. 

[Williams,  J. — Would  he  not  be  entitled 


(1)  ISVes.  619. 

(2)  17  Ibid.  4^1. 


to  vote  if  he  occupied  the  land  on  a  q§entm 
meruit?'] 

No— the  words  of  the  statute  4  ft  S 
Will.  4.  c.  45.  s.  26.  require  that  ^  party 
should  occupy  as  tenant,  and  be  liable  to  s 
rent  of  60/. 

[Cresswell,  J. — Suppose  that  for  sone 
reason  over  which  the  committee  bad  no 
controul  the  land  be  occupied  was  entirely 
unproductive,  what  rent  would  he  have  to 
pay  or  account  for  to  the  Court?] 

None  at  all.  If  the  lunatic  were  to  be- 
come sane,  or  to  die  in  the  middle  of  a  yesr, 
the  committee  could  not  require  a  notioe 
to  quit,  nor  could  he  be  called  upon  to  pty 
anything  after  the  day  that  either  event 
happened ;  it  cannot,  therefore,  be  said  that 
he  is  liable  to  a  yearly  rent.  He  is  in  an 
anomalous  position ;  be  occupies  neither  as 
owner  nor  as  tenant,  but  as  committee,  which 
approaches  most  nearly  to  the  character  of 
trustee. 

Manning f  Serj.,  for  the  respondent— It 
is  not  disputed  that  a  committee  takes  no 
estate  in  the  land — Knipe  v.  Palmer  (Z). 
He  has  no  more  authority  than  the  donee 
of  a  power  under  a  wiU,  in  respect  of  whidi 
the  donee  takes  no  estate  whatever,  and  for 
that  reason  the  late  act  of  parliament  givei 
a  committee  an  estate  to  enable  him  to 
make  leases.  The  cases  in  Chancery  relat- 
ing to  trustees  do  not  apply.  It  n  tki 
practice  of  the  Court  of  Chancery  whi^ 
prevents  the  trustee  firom  being  tenant  to 
the  lands  of  whidi  he  is  a  trustee,  in  order 
to  guard  against  all  chance  of  fraod^ 
otherwise,  as  the  trustee  has  the  legal  estate, 
be  could  make  leases. 

[WiLDB,  C.J. — ^The  question  is,  cai  die 
Crown  grant  a  tenancy  of  a  lunatic's  estate? 
and  if  so,  what  evidence  is  there  of  such  a 
tenancy  here?] 

There  is  evidence  of  it,  and  all  tke  evi- 
dence that  can  be  produced.  The  Court  of 
Chancery,  which  represents  and  acts  for  t)ie 
Crown,  accepts  Herbert  Langham.  In  the 
account  he  renders  as  committee,  he  de- 
scribes himself  as  tenant  iiable  to  a  re^i  »/ 
898/.  from  year  to  year — he  is  therefore 
estopped  from  denjring  his  diaracter  and 
liability  as  tenant. 

[Maule,  J.— That  does  not  make  him 
tenant:  it  makes  him  accountable  forlM 

(3)  2  Wile.  180. 
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sum,  but  not  accountable  as  tenant  The 
Court  of  Chancery  looks  to  the  substance 
of  matters;  it  does  not  care  about  defining 
the  character  of  the  occupation.] 

It  makes  him  accountable  for  so  much 
rent.  It  is  clear  the  committee  occupies, 
and  if  so,  he  must  occupy  as  owner,  tenant, 
or  bailiff.  The  first  character  is  out  of  the 
question;  and  either  of  the  two  latter,  if 
be  be  liable  to  the  required  amount  of  rent, 
is  sufficient  to  confer  the  right  to  vote. 

[WiLUAMS,  J. — The  committee  occupies 
the  mansion-house — if  it  were  demolished  by 
lightning,  would  he  be  liable  to  pay  rent  ?] 
That  depends  upon  the  nature  of  his 
tenancy.  A  tenant  from  year  to  year  is  not 
liable  in  the  event  of  demolition  by  light- 
ning. Suppose  the  lunatic  were  to  become 
sane,  and  rent  were  due,  he  could  distrain ; 
for  be  would  say  to  the  committee,  **  you 
called  yourself  tenant,  and  paid  rent  as 
such.''  The  occupation  makes  him  liable 
"as  tenant"  and  that  is  all  that  is  necessary 
under  the  act. 

[Maule,  J. — Has  the  committee  power 
to  let  from  year  to  year,  by  virtue  of  the 
letters  patent?] 

It  is  submitted  that  he  has  not,  without 
the  sanction  or  adoption  of  the  Court  of 
Chancery.  That  Court  is  the  exponent  of 
the  will  of  the  lunatic,  and  has  adopted  the 
rtspondent  as  tenant.  Suppose  a  stranger 
occupied  and  paid  rent,  he  could  not  say  I 
am  a  disseisor  and  no  tenant,  neither  can 
the  respondent  say  so  here. 

[Mauls,  J. — The  Reform  Act  means  that 
a  party  who  is  entitled  to  vote  must  be  tenant 
and  liable  as  such  to  pay  501.  a-year — ^he 
most  have  the  interest  of  tenant ;  he  must 
be  tenant  and  occupy  in  that  character. 
A  committee  may  make  himself  liable  for 
rent,  but  he  cannot  make  himself  tenant.] 

Hwmfrty^  in  reply  .^A  party  who  claims 
to  vote  under  this  section  of  the  act,  must 
occupy  under  a  demise,  by  which  he  is  liable 
^  tenant  to  a  yearly  rent  of  50/.  The 
respondent  may  be  estopped  as  to  questions 
^^ecting  himself  from  saying  he  is  not 
tenant,  but  that  does  not  make  him  legally 
tenant,  which  is  what  the  act  requires. 

.    Cur,  adv,  vuU, 

The  judgment  of  the  Court  was  now 
May  12)  delivered  by — 
Cressvoox,  J.^This  was  an  appeal  from 
New  Sbriis,  XVII.— C.P. 


the  decision  of  the  revising  barrister,  who 
had  allowed  the  name  of  the  respondent, 
Herbert  Langham,  to  be  retained  on  the 
list  of  voters  for  the  county  of  Northampton. 
Herbert  Langham  claimed  to  vote  in  respect 
of  a  qualification  as  occupier  of  a  house  and 
land ; .  the  vote  was  objected  to  on  the  ground 
that  he  did  not  occupy  as  tenant.  The 
revising  barrister  decided  that  he  did,  and 
the  appeal  was  against  that  decision.  The 
property  in  respect  of  which  the  vote  was 
claimed,  is  part  of  the  property  of  Sir  James 
Hay  Langham,  a  lunatic.  By  letters  patent 
of  the  21st  of  June  1837  (1st  Vict.)  the  cus- 
tody of  the  person  of  the  lunatic  was  granted 
to  Dame  Elizabeth  Langham.  To  Herbert 
Langham  (the  respondent)  was  given,  com- 
mitted, and  granted,  the  custody,  regulation, 
occupation,  disposition  and  receipt  as  well 
of  all  manors,  messuages,  lands,  tenements, 
houses,  &rms,  revenues,  services,  and  here- 
ditaments, with  the  appurtenances,  and  all 
rents,  revenues,  and  profits  thereof,  which 
the  aforesaid  Sir  James  Hay  Langham  hath 
or  ought  to  have  in  possession  or  reversion, 
&c.,  as  also  the  custody  and  government  of 
all  the  goods  and  chattels,  farms,  stock, 
cattle,  &c.  to  the  said  Sir  James  Hay  Lang^ 
ham  belonging,  to  hold  the  said  aforesaid 
custody,  &c.  so  long  as  it  should  please  us, 
during  the  continuance  of  the  lunacy  of 
the  said  Sir  James  Hay  Langham ;  provided 
always  that  the  said  Herbert  Langham,  his 
executors,  &c.  shall  render  a  true  account 
of  the  issues,  revenues,  and  profits  of  the 
manors,  messuages,  and  lands,  and  of  the 
goods  and  chattels,  &c.  once  in  every  year  at 
least,  and  as  often  as  and  whensoever  to 
the  Lord  Chancellor  should  seem  meet,  and 
shall  obey  all  order  and  orders  of  the  Lord 
Chancellor  made  or  hereafter  to  be  made 
touching  the  premises.  After  this  grant 
some  of  the  tenants  of  Sir  J.  H.  Langham 
quitted  their  farms,  and  Herbert  Langham 
entered  upon  the  occupation  of  them,  to  the 
extent  of  200  acres  with  a  house,  received 
the  produce  to  his  own  use  and  benefit,  and 
in  his  annual  account  passed  before  a  Master 
in  Chancery  in  July  1847  entered  himself 
in  the  column  of  the  tenants ;  and  in  the 
column  of  rents  due  at  Lady-day  1846,  he 
inserted  opposite  his  name  the  sum  of  393/., 
and  in  the  column  of  receipts  entered  that 
sum  as  received. 

The  question  for  our  decision  is,  whether 

3L 
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the  circumstances  stated  shew  that  Herbert 
Langham  occupied  the  land  as  ienantf  so 
as  to  be  entitled  to  a  vote  under  the  2  Will.  4. 
c.  45.  8.  20,  and  after  some  hesitation  we 
have  come  to  the  conclusion  that  he  did  not 
occupy  as  ienafU, 

The  letters  patent  did  not  confer  on  him 
any  estate,  but  merely  the  custody  of  the 
lands;  he  did  not,  therefore,  by  virtue  of 
his  appointment  as  committee,  become  ten- 
ant. No  other  act  is  shewn  to  have  been 
done,  by  any  person  either  having  an  estate, 
or  power  to  create  a  tenancy,  by  virtue 
of  which  the  respondent  could  become 
tenant ;  and  the  only  evidence  relied  upon 
to  prove  a  tenancy  is  the  account  rendered 
in  the  Court  of  Chancery,  wherein  he  en- 
tered his  own  name  as  tenant,  and  d93Z.  the 
annual  rent  due  at  Lady-day  1846,  and 
that  sum  as  received  by  him ;  but  he  could 
not  make  himself  tenant  by  his  own  act, 
nor  could  the  Master  in  Chancery  make  him 
tenant  by  allowing  that  account  The 
account  might,  indeed,  preclude  the  com- 
mittee from  saying  he  had  not  received  profit 
to  the  amount  entered,  but  it  would  not 
confer  on  him  an  estate  as  tenantf  or  render 
him  liable  to  distress,  or  to  an  action  for 
rent.  We,  therefore,  think  the  decision  of 
the  revising  barrister  was  wrong,  and  that 
the  appeal  must  be  allowed. 

Decision  reversed. 


1847.      ) 

Nov.  10,  12.  f  SMART  AND  ANOTHER  9. 
1848.    (         SANDAR8  AND  OTHERS. 

May  12.     ) 

Principal  and  Factor — Sale  for  Repays 
ment  of  Advances  after  Consignment — Au^ 
thority  coupled  with  an  Interest, 

A  factor  for  sale  cannot  sell  the  goods  of 
his  principal^  in  the  exercise  of  a  sound  dis^ 
eretiont  contrary  to  the  principaVs  orders^ 
for  the  purpose  of  reimbursing  himself  for 
advances  made  to  the  principal^  <rfter  the 
consignment*  There  is  not^  in  swh  a  case^ 
an  authority  coupled  with  an  interest  which 
is  irrevocMe ;  although  the  advances  made 
subsequently  to  the  consignment  might  he  ^ 
good  consideration  for  an  agreement  tftat  the 
original  revocable  authority  to  sell  should 
become  irrevocable. 


The  declaration  (which  was  in  assuw^ 
sit)  stated  that  the  plaintiffs  had  consigned 
a  cargo  of  wheat  to  the  defendants  as  eon- 
factors  for  sale ;  that  the  defendants  pro- 
mised to  obey  the  lawful  orders  of  the  plain- 
tiffs ;  that  the  d^endants  sold  a  portion  of  the 
wheat  for  6s,  4d.  per  bushel^  and  that  the 
plaintiffs  ordered  them  not  to  sell  any  more 
for  less  than  Is.  Breach^  that  the  defendants 
sold  for  less. 

First  plea — That,  after  the  consignment, 
the  d^endants  were  under  advances  to  the 
plaintiffs  in  respect  of  the  consignment ;  that 
they  gave  notice  to  the  plaintiffs  to  pay  the 
amount,  or  thtU  they  would  sell  the  residue 
of  the  cargo  to  reimburse  themselves,  that 
Me  plaintiffs  failed  to  pay,  and  thai  the  de- 
fendants,  in  the  exercise  of  a  sound  discrt^ 
tion,  for  the  benefit  of  the  plaintiffs,  and  to 
reimburse  themselves,  sold  at  the  best  price 
which  could  be  obtained. 

Second  plea,  that  the  defendants  had  a 
lien  on  the  residue  of  the  cargo  for  advances 
made  after  the  consignment,  and,  after  notice 
and  default,  sold  in  the  exercise  ofasonnd 
discretion  for  the  best  price. 

On  demurrer,  held  that  these  pleas  were 
bad  in  substance. 

Assumpsit.     The  declaration,  which  b 
set  out  in  16  Law  J.  Rep.  (n.s.)  C.F.  SP, 
stated,  that  whereas  the  defendants  were 
and  are  corn-factors  at  Liverpool,  and  that 
heretofore,  to  wit,  on  the  23rd  of  June 
1842,  in  consideration  that  the  plaintiffs, 
at  the  request  of  the  defendants,  bad  con- 
signed and  delivered  to  them  as  soeh  factors 
a  cargo,   consisting  of  8,563   bushels  of 
wheat,  to  be  sold  and  disposed  of  by  the 
defendants,  aa  such  factors,  Sot   and  on 
account  of  the  plaintiffs,  for  reasonable  com- 
mission and  reward,  the  defendants  pro* 
mised  to   ot>ey  and  observe    the    lawful 
orders  and  directions  of  the  plaintSSs  to  be 
given  by  them  to  the    defendants,   with 
regard  to  the  sale  and  disposal  of  the  wheat : 
that  the  defendants  afterwards  sold  and  de- 
posed of  a  small  part  of  the  wheat  at  6j.  4d, 
per  bushel,   and   although  the    plaintiffs 
ordered  them  not  to  sell  any  more  for  less 
than  Is,  per  bushel,   yet  Uie    defendaots 
sold  for  less.     There  was  a  second  count 
similar  to  the  first. 

The  defendants  pleaded  two  special  ple&^ 
to  each  of  the  counts,  to  which  pleas  tie 
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plaintiffs  demurred  specially.  Judgment 
tiaviog  been  given  for  the  plaintiffs  on  the 
demurrers  (I),  the  defendants  obtained  leave 
to  add  two  pleas  to  each  of  the  counts  of  the 
declaration  (2). 

The  first  of  the  additional  pleas  to  the 
first  count  was  as  follows :  that  after  the  said 
cargo  of  wheat  in  the  said  first  count  men- 
tioned had  been  so  consigned  to  the  defen- 
dants as  such  factors  as  in  the  said  first  count 
mentioned,  and  before  the  committing  by  the 
defendants  of  any  of  the  said  alleged  breaches 
of  promise  in  the  said  first  count  mentioned, 
to  wit,  on  the  Ist  day  of  November,  a.d.  1842, 
the  defendants,  as  such  fkctors  as  aforesaid, 
became  and  were  under  advances  to  the 
plaintifis,  in  respect  of  the  said  consignment 
of  the  said  cargo  of  wheat  in  the  said  first 
count  mentioned,  to  a  large  amount,  to  wit, 
to  the  amount  of  3,000/.,  and  which  said 
sum,  so  advanced  by  the  defendants,  as 
such  factors  as  aforesaid,  to  the  plaintiffs, 
was  then  due  and  payable  by  the  plaintiffs 
to  the  defendants,  and  which  said  advances 
the  defendants  had  come  under  by  reason 
of  the  defendants  having  (after  the  making 
of  the  promise  in  the  first  count  mentioned, 
and  whilst  the  defendants,  as  such  factors  as 
aforesaid,  had  authority  ^m  the  plaintiffs  to 
«11  the  said  cargo  of  wheat  in  the  first  count 
mentioned  at  such  times  and  for  such  prices 
as  they,  the  defendants,  in  exercise  of  their 
di'^cretion  as  such  factors,  thought  it  best 
tor  the  plaintiffs  that  the  cargo  should  be 
sold,  and  before  the  giving  of  any  of  the 
<3rders  in  the  said  first  count  mentioned  by 
thii  plaintiff  to  the  defendants,  to  wit,  on 
the  12th  day  of  July,  a.d.  1842,)  accepted 
divers  bills  of  exchange  for  the  plaintiffs, 
and  at  their  request,  against,  and  on  the 
security  of  the  said  cargo,  in  the  said  first 
:<mnt  mentioned ;  and  thereupon  afterwards, 
ind  before  the  committing  by  the  defendants 
"f  any  of  the  said  alleged  breaches  of  promise 
in  the  said  first  count  mentioned,  to  wit,  on 
the  Ist  of  November,  a.d.  1842,  they,  the 
ciefcndants,  gave  notice  to  the  plaintiffs  that 
tiiey,  the  defendants,  required  the  said  sum 
f  money  so  advanced  by  the  defendants  as 
uch  facton  as  aforesaid,  in  respect  of  the 
uid  consignment  of  the  said  cargo  of  wheat 
ri  the  said  first  count  mentioned  to  be  re- 
paid to  them,  the  defendants,  by  the  plain- 


(i)  16  Law  J.  Rep.  (n.s.)  C.P.  44. 
(2)  Ibid.  46. 


tiffs,  and  that  if  the  plaintiffs  did  not  repay 
to  them,  the  defendants,  the  said  sum  of 
money,  they,  the  defendants,  would  sell  the 
whole  of  the  residue  of  the  said  cargo  of 
wheat  in  the  said  first  count  mentioned,  and 
out  of  the  money  to  be  produced  by  such 
sale  would  repay  themselves  the  said  sum 
of  money  so  advanced  by  the  defendants  as 
in  this  plea  aforesaid.  And  the  defendants 
further  say,  that  although,  after  they,  the 
defendants,  had  given  the  plaintiffs  the  said 
notice  in  this  plea  mentioned,  and  before  the 
committing  by  the  defendants  of  any  of  the 
said  alleged  breaches  of  promise  in  the  said 
first  count  mentioned,  a  reasonable  time- for 
the  plaintiffs  to  have  repaid  to  the  defen- 
dants the  said  sum  of  money  so  advanced 
by  the  defendants  had  elapsed,  yet  the 
plaintiffs  did  not  nor  would  repay  to  the 
defendants  the  said  sum  of  money,  or  any 
part  thereof,  but  wholly  neglected  and  re- 
fused so  to  do,  and  the  whole  of  the  said 
sum  of  money  at  the  time  of  the  committing 
by  the  defendants  of  the  said  several  alleged 
breaches  of  promise  in  the  first  count  men- 
tioned remained  due  and  unpaid  from  the 
plaintiffs  to  the  defendants ;  and  the  defen- 
dants aver,  that  at  the  time  when  the  defen- 
dants gave  the  plaintiffs  the  said  notice  in 
this  plea  mentioned,  and  from  thence  con- 
tinuadly  until  and  at  the  several  times  when 
the  defendants  so  sold  the  said  residue  of 
the  said  cargo  of  wheat  as  in  the  said  first 
count  mentioned,  the  defendants  believed  it 
to  be  and  it  was  for  the  benefit  and  ad- 
vantage of  the  plaintiffs  that  the  said  residue 
of  the  said  cargo  of  wheat  should  be  sold,  and 
that  the  sales  of  the  said  residue  were  bene- 
ficial and  advantageous  sales  for  the  plain- 
tiffs, and  were  made  by  them,  the  defendants, 
in  the  exercise  of  a  sound  discretion  as  such 
factors  for  sale  as  aforesaid  for  the  benefit  of 
the  plaintiffs,  and  as  and  at  such  times  and 
for  such  prices  as  they,  the  defendants,  in 
the  exercise  of  a  sound  discretion  as  such 
factors  as  aforesaid  thought  it  best  for  the 
plaintiffs  that  the  said  residue  of  the  said 
cargo  of  wheat  should  be  sold ;  wherefore 
the  defendants,  at  the  several  times  when, 
&c.  in  the  said  first  count  mentioned,  as 
well  for  the  benefit  of  the  plaintiffs  as  for  the 
purpose  of  reimbursing  and  repaying  to 
them,  the  defendants,  the  said  sum  of  money 
so  advanced  by  the  defendants  as  in  this 
plea  aforesaid,  and  in  the  exercise  of  such 
sound  discretion  as  aforesaid,  sold  the  said 
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residue  of  the  said  cargo  of  wheat  in  the  said 
first  count  mentioned,  at  the  said  price  in 
the  said  first  count  mentioned,  the  same 
heing  the  hest  price  which  could  be  then 
obtained  for  the  said  residue  of  the  said  cargo 
of  wheat,  and  with  the  monies  produced  by 
the  said  last>mentioned  sales,  being  a  less 
amount  than  the  amount  of  the  said  ad- 
vances, did  then  repay  and  reimburse  to 
them,  the  defendants,  so  much  of  the  said 
sum  so  advanced  by  the  defendants  to  the 
plaintiffs  as  aforesaid,  as  the  said  monies  so 
advanced  as  aforesaid  were  sufficient  to 
repay  and  reimburse,  as  they  lawfully  might, 
&c.     Verification. 

Second  additional  plea  to  the  first  count, 
that  before  and  at  the  time  of  the  giving  the 
after-mentioned  notice  by  the  defendants  to 
the  plaintiffs,  &c.  the  plaintiffs  were  indebted 
to  the  defendants  in  a  large  sum  of  money, 
to  wit,  the  sum  of  3,0002.,  for  advances 
before  then  made  by  the  defendants  as  such 
factors  as  aforesaid  to  the  plaintiffs  in  respect 
of  and  against  consignments  of  goods  before 
then  made  by  the  plaintiffs  to  the  defendants 
as  such  factors  as  aforesaid,  for  the  purpose 
of  such  goods  being  sold  and  disposed  of  by 
the  defendants  as  such  factors  as  aforesaid 
for  the  plaintiffs,  and  by  reason  of  the  plain- 
tiffs' being  so  indebted  to  the  defendants, 
the  defendants  as  such  factors  before  and  at 
the  time  of  the  giving  the  notice  hereinafter 
mentioned,  &c.  had  a  lien  upon  the  said 
residue  of  the  said  cargo  of  wheat,  and  upon 
the  proceeds  of  the  residue  of  the  said  cargo 
of  wheat  after  the  same  was  sold,  for  the 
said  sum  of  money  so  due  and  owing  from 
the  plaintiffs  to  the  defendants,  and  had  a 
right  to  have  the  said  last-mentioned  sum  of 
money  paid  and  satisfi,ed  to  them,  the  defen- 
dants, out  of  the  said  proceeds  of  the  said 
cargo  of  wheat;  and  thereupon  they,  the 
defendants,  after  the  plaintiffs  had  become 
and  whilst  they  were  so  indebted  to  the  de- 
fendants, and  before  the  said  alleged  breaches 
of  promise  in  the  said  first  count  mentioned, 
to  wit,  on  the  Ist  of  November  1842,  gave 
notice,  &c.  The  plea  then  stated  the  terms  of 
the  notice  as  in  the  first  additional  plea ;  that 
a  reasonable  time  for  paying  the  money  had 
elapsed ;  that  the  plaintiffs  had  not  paid ;  that 
the  defendants  believed  it  to  be,  and  it  was, 
for  the  benefit  of  the  plaintiffs  to  sell  the 
residue  of  the  cargo ;  that  the  sales  in  the 
first  count  mentioned  were  advantageous  to 
the  plaintiffs ;  and  that  the  defendants  in  the 


exercise  of  a  sound  discretion  as  Seictors  for 
sale  for  the  benefit  of  the  plaintiffs  as  well 
as  for  reimbursing  themselves,  sold  for  the 
price  in  the  first  count  mentioned,  the  same 
being  the  best  that  could  be  obtained,  and 
paid  themselves  as  much  of  the  sum  doe 
firom  the  plaintiffs  as  the  produce  would 
satisfy.     Verification. 

There  were  two  similar  additional  pleas  to 
the  second  count  of  the  declaration.  To  all 
these  pleas  the  plaintiffs  demurred  specially. 

Channell,  Serf.  {TapreU  was  with  him) 
Nov.  10, 1847»in  support  of  the  demuner.— 
An  averment  has  been  introduced  into  these 
pleas  to  the  effect  that  the  defendants  as 
factors  made  the  sale  in  question  in  the 
exercise  of  a  sound  discretion,  for  the  benefit 
of  the  plaintiffs  and  to  reimburse  themselTes. 
This  has  been  done  in  pursuance  of  a  sug- 
gestion thrown  out  during  the  argument  oo 
the  former  demurrer  (3).  But  it  is  con- 
tended, that  the  authorities  do  not  support 
the  pleas  aa  now  pleaded.  The  passages 
formerly  cited  from  Story  on  Bailmenis, 
8.  308,  p.  207,  and  Story  on  Agency,  s.  375, 
p.  333,  do  not  shew  that  a  factor  has  any 
such  rights  as  those  contended  for  in  these 
pleas.  In  Pothonier  v.  Dawson  (4),  whidi 
may  be  relied  upon  on  the  other  side, 
Gibbs,  C.J.  puts  the  decision  upon  the 
ground  of  a  contract  between  the  parties, 
which  is  not  averred  here.  In  Story  on 
Agency,  s.  37,  p.  330,  it  is  said,  that  '*if 
goods  are  consigned  to  a  factor  for  sale, 
and  he  makes  advances  upon  them,  he  is 
of  course  invested  with  a  right  to  sell  them, 
and  may  out  of  the  proceeds  satisfy  his 
lien,  or  use  it  by  way  of  set-off,"  and  it  is 
afterwards  said  that  in  certain  cases  the 
factor  may  sell  to  repay  himself  advances, 
even  invito  domino.  But  in  this  case  we 
must  assume  from  the  declaration  that  the 
defendants  undertook  to  obey  the  lawful 
orders  of  the  plaintiffs,  and  that  the  par- 
ticular orders  mentioned  were  lawful.  The 
defendants  might  have  traversed  the  promise, 
or  that  they  had  received  the  goods  on  the 
terms  specified,  or  have  denied  that  the 
orders  were  lawful.  If,  in  truth,  the  defen- 
dants had  power  to  sell  under  ihe  circum- 
stances mentioned  in  the  pleas,  there  must 
have  been  a  new  contract  substituted  for 
that  stated  in  the  declaration. 


(3)  16  Law  J.  Rep.  (n.8.)  C.P.  4^ 

(4)  Uoit,  N.P.  aaa. 
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[Mauls,  J.— If  the  effect  of  the  pleas  is, 
that  the  defendants  did  not  enter  into  the 
contract  on  the  terms  stated^  that  amounts 
to  the  general  issue.  The  fault  of  the  plea 
seems  to  be,  that  it  goes  too  fi&r.  This  is 
not  an  action  for  a  tort,  but  upon  a  con- 
tract; and  the  plea  shews  that  before  the 
breach  of  the  contract  declared  on,  that 
contract  had  been  put  an  end  to.] 

Supposing  the  facts  stated  in  the  plea  to 
be  trae,  they  ought  to  have  been  differently 
pleaded,  either  as  a  substituted  contract,  or 
asardease. 

Cromptany  in  support  of  the  pleas.— 
These  new  pleas  are  good  both  in  substance 
and  in  form.  The  declaration  is  founded 
on  an  executed  consideration,  and  where 
that  is  the  case,  the  promise  which  should 
be  averred  in  the  dedaration  Is  the  promise 
implied  by  IsLW^Hopkins  v.  Logan  (5). 
Made,  B.  there  says  that  '^an  executed 
consideration  is  no  consideration  for  any 
other  promise  than  that  which  the  law 
would  imply ;  if  it  were,  there  would  be 
two  co-existing  promises  on  one  considera- 
tion." Brown  v.  Crump  (6),  Roscorla  v. 
Thomas  (7)  and  Jackson  v.  Cohbin  (8)  are 
authorities  to  the  same  effect.  The  words 
*' lawful  orders"  in  the  declaration  mean 
only  orders  which  are  not  illegal,  in  relation 
to  the  state  of  affairs.  The  consignment 
vas  general,  and  the  declaration  is  founded 
on  a  promise  to  do  that  which  it  is  the  duty 
of  a  factor  to  do.  A  &ctor  has  by  law  a 
right  to  sell  to  reimburse  himself,  with  the 
proviso  that  the  sale  is  made  in  the  exer- 
cise of  a  sound  discretion  and  for  the 
benefit  of  his  principal.  The  defendants, 
therefore,  had  a  power  coupled  with  an  in- 
terest, in  which  case  the  power  is  irrevocable. 
This  is  a  part  of  the  law  of  the  land,  and 
not  a  particular  custom.  The  distinction 
between  the  general  law  merchant  and  par- 
ticular custom  is  pointed  out  in  the  notes  to 
Wigglesworth  v.  Dallison  (9).  In  McLean 
V.  Dunn  (10)  Best,  C.J.   points  out  the 

( ^)  5  Mce.  &  Wels.  241  j  ■.  c.  8  Law  J .  Rep.  (na) 
Exch.  218. 

(f>)  ]  Marsh,  567. 

( 7)  2  Gale  &  D.  508 ;  8.e.  11  Law  J.  Rep.  (n.s.) 
W  B.  214. 

<8)  8  Mee.  &  Wols.790;  8.o.  10  Law  J. Rep.  (n.8.) 
Exch.  389. 

{!))   I  Smith's  Leading  Cases,  306. 

(10)  4  Bing.  722  3  s.c.  6  Law  J.  Rep.  (n.8.)  C.P. 


mischief  which  would  arise  if  under  such 
circumstances  the  factor  had  not  a  power  to 
sell.  He  says,  *'  It  is  admitted  perishable 
articles  may  be  sold.  It  is  difficult  to  say 
what  may  be  esteemed  perishable  articles 
and  what  not ;  but  if  articles  are  not  perish- 
able,  price  is,  and  may  alter  in  a  few  days 
or  a  few  hours."  There  is  no  case  in  the 
books  hostile  to  this  proposition.  At  the 
last  argument,  Raleigh  v.  Atkinson  (11)  was 
cited  as  hostile,  but  it  has  not  been  relied 
upon  on  the  present  occasion.  In  that  case 
the  factor  received  the  goods  originally,  with 
a  limit  as  to  the  price  at  which  he  was  to 
sell.  The  case  of  Graham  v.  Dyster{\2\ 
which  is  mentioned  in  Mr.  Justice  Story's 
book,  as  supporting  his  view,  is  not  distinctly 
in  point. 

[Maule,  J. — In  that  case  the  factor  had 
a  right  conveyed  to  him  to  sell  and  to  go 
on  qua  factor  to  exercise  his  power  and 
interest,  without  the  principal  being  able 
to  interfere.] 

The  American  authorities  on  this  sub- 
ject are  of  great  importance.  The  principal 
cases  cited  by  Mr.  Justice  Story  are  Parker 
v.^rancAer  (1 3)  and  ^rowfi  V.  ilf' Crrufi  ( 1 4). 
In  the  latter  case,  where,  after  an  elaborate 
argument,  a  solemn  judgment  was  pro* 
nounced  by  a  court  of  appeal,  the  Court 
uses  these  words  (15) : — "  But  the  main 
objection  to  the  instructbn  (of  the  Judge 
below)  is  of  a  more  broad  and  compre- 
hensive nature.  The  instruction  in  effect 
decides,  that  in  the  case  of  a  general  con- 
signment of  goods  to  a  factor  for  sale,  in 
the  exercise  of  his  own  discretion  as  to  the 
time  and  manner  of  the  sale,  the  consignor 
has  a  right,  by  subsequent  orders,  to  suspend 
or  postpone  the  sale  at  his  pleasure,  not- 
withstanding the  factor  has,  in  consideration 
of  such  general  consignment,  already  made 
advances  or  incurred  liabilities  for  the  con- 
signor at  his  request,  trusting  to  the  fund 
for  his  due  reimbursement.  We  are  of 
opinion  that  this  doctrine  is  not  main- 
tainable in  point  of  law."  According  to  the 
Code  of  Commerce  of  Holland^  arts.  80,  81, 
83,  a  factor  has  a  right  to  apply  to  a  court 
for  leave  to  reimburse  himself  under  similar 

(11)  6  ltfee.&  Wel8.670;s.c.9UwJ.Rep.(N.s.) 
£zch.  206. 

(12)  6  Mau.  &  Selfr.  1. 

(13)  2  Law  Rep.  (American)  96. 

(14)  14  Poter'a  Rep.  (Americaa)  480. 

(15)  Ibid.  494. 
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circumstances,  which  tends  to  shew  that  this 
is  not  merely  a  matter  of  custom  but  of 
general  mercantile  law.  In  several  com- 
mercial cases  parties  are  obliged  to  apply  to 
the  Courts  abroad  for  leave  to  do  that  which 
they  may  do  of  themselves  in  England,  as 
in  Uie  case  of  stoppage  in  transitu, 

Channell,  in  reply. — To  support  these 
pleas  it  would  be  necessary  to  shew  that  the 
right  of  the  factor  to  sell  exists  as  a  neces- 
sary legal  inference  from  the  circumstances ; 
and  if  the  circumstances  are  only  such  as 
might  warrant  a  jury  in  coming  to  the  con- 
clusion that  the  right  existed,  then  the  pleas 
are  bad.  In  the  American  case  of  Brown 
V.  M*Gran  two  of  the  Judges  dissented, 
and  the  judgment  of  the  majority  was 
treated  as  that  of  the  Court.  It  is  to  be 
remarked,  too,  that  in  that  case  the  con- 
signment and  advances  were  contempora- 
neous. The  expressions  used  in  the  judg- 
ment in  Graham  v.  Dyster  tend  to  shew  that 
there  must  be  an  express  contract  in  order 
to  give  the  factor  the  power  contended  for; 

Cur.  adv,  tmU* 

Wilde,  C.J.  now  (12th  May)  delivered 
the  judgment  of  the  Court  (16). — The  sub- 
stantial question  in  this  case  is,  whether  a 
factor,  who  has  made  advances  on  account 
of  his  principal,  has  the  right  to  sell  the 
goods  in  his  hands  contrary  to  the  orders  of 
his  principal,  on  the  principal  making  de- 
fault in  repaying  those  advances.  It  is  now 
settled  law  that  a  factor  has  a  lien  for  his 
advances,  but  the  defendant  claims  more 
than  a  lien.  He  claims  a  right,  if  the 
principal  when  called  on  to  repay  the  ad- 
vances makes  de&ult  in  doing  so,  to  sell 
the  goods  at  such  prices  and  times  as,  in 
the  exercise  of  a  sound  discretion,  he  thinks 
best  for  his  principal.  No  case,  in  any 
English  court,  can  be  produced  in  support 
of  this  doctrine.  Yet  it  is  a  right  which 
one  would  expect  to  find  enforced  every 
day  if  it  existed.  The  silence  of  our  law 
books  is  a  strong  argument  against  the 
existence  of  such  a  right.  It  is 'true  that 
in  the  case  of  Graham  v.  Dyster  ^  Bay  ley,  J., 
in  considering  whether  a  factor,  under  the* 
circumstances  of  that  case,  had  authority 
to  pledge,  is  reported  to  have  said,  "  The 
fact   that   the    plaintiff   had    drawn    bills 

(16)  Wilde,  C.J.  ColtmaD,  J.,  Maule,  J.  aod 
VVilliama,  J. 


against    the   consignment,   and  had   also 
drawn  in  like  manner  against  other  con- 
signments, made  no  differenee  with  respect 
to  the  raising  an  implied  authority  to  pledge. 
The  only   difference  which    the    practice 
makes  is,  that  it  conveys  to  the  factor  the 
right  to  reimburse  himself.     He  may  sell 
on  credit,  and   discount  the  bills."    But 
these  remarks  were  made  with  reference  to 
a  factor  who  had  express  authority,  which 
had  never  been  revoked,  to  sell  at  his  dis- 
cretion ;  and  they  furnish  no  authority  for 
maintaining  that,  in  a  case  where  the  prin- 
cipal has  prohibited  the  sale,  under  pre- 
scribed limits,  he  may  notwithstanding  sell. 
But  it  is  said,  a  factor  for  sale  has  an  autho- 
rity as  such,  in  the  absence  of  all  spedal 
orders,   to   sell,   and  when  he  afterwards 
comes  under  advances,  he  thereby  acquires 
an  interest,  and  having  thus  an  authority 
and  an  interest,  the  authority  becomes  irre- 
vocable.    The  doctrine  here  implied,  that 
whenever  there  is  in  the  same  person  an 
authority  and  an  interest,  the  authority  is 
irrevocable,  is  not  to  be  admitted  without 
qualification.     In  the  case  of  Raleigh  v. 
Atkinson  the  goods  had  been  consigned  to 
a  factor  for  sale,  with  a  limit  as  to  the  price. 
The  factor  had  a  lien  on  the  goods  for 
advances,  and  the  principal,  in  consider- 
ation of  those  advances,  agreed  with  the 
fiictor  that  he  should  sell  the  goods  at  the 
best    market   price,  and    realize    thereon 
against  his  advances.     The  Court  held  that 
this  authority  was  revocable,  on  the  ground 
that  there  was  no  consideration  for  the 
agreement.     Now,  in  that  case  there  was 
an  authority  given,  and  one  which  the  prin- 
cipal was  ^lly  at  liberty  .to  give,  and  the 
party  to  whom  it  was  given  had  an  interest 
in  it,  yet  the  authority  was  held   to  be 
revocable.     The  effect  of  that  decision  was 
attempted  in   argument   before   us   to  be 
eluded,   by  referring   to  the  circumstance! 
that  the  factor  received  the  goods  original  It 
with  a  limit  as  to  the  price  of  sale,  but  wr 
do  not  think  that  circumstance  material, 
since  the  limit  originally  imposed  was  done 
away  with,  by  authority  afterwards  given 
to  sell  at  the  best  price.    Such  an  authority 
requires  no    consideration   to  support  iu 
An  authority  is  in  its  nature  revocable  by 
the  donors  of  it — see  Vy mot's  ease{\1}. 
It  is  only  when  it  is  sought  to  make  it 
(17)  8  Rep.  162,  o. 
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irrevocable  that  a  consideration  is  required 
to  give  it  that  effect.     On  the  subject  of 
authority  being  rendered  irrevocable,  ac* 
compaDied  by  interest,  there  is  not  much 
to  be  found  in  the  law  books.     In  Walsh  v. 
Whitcomb  {IS)  Lord  Kenyon  is  reported  to 
have  said,   "There  is  a  difference  as  to 
powers  of  attorney ;  they  are  revocable  from 
their  nature ;  but  there  are  these  exceptions : 
where  a  power  of  attorney  is  part  of  a 
security  for  money,  then  it  is  not  revocable. 
Where  a  power  of  attorney  was  made  to 
levy  a  fine  as  part  of  the  security,  it  was 
held  not  to  be  revocable.     The  principle  is 
applicable  to  every  case  where  a  power  of 
attorney  is  necessary  to  effect  any  security." 
Gausten  v.   Morton  {19)  and   Watson  v. 
AV8^(20)  were  decided  in  conformity  to 
the  case  of  Walsh  v.  Whitcomb^  and  the 
result  appears  to  be,  that  when  no  agreement 
is  entered  into  on  a  sufficient  consideration, 
whereby  an  authority  is  given  for  the  pur- 
pose of  securing  some  benefit  to  the  donee 
of  the  authority,  such  an  authority  is  irre- 
vocable.   This  is  what  is  usually  meant  by 
an  authority  coupled  with  an  interest,  which 
is  commonly  said  to  be  irrevocable.     But 
we  think  this  doctrine  applies  only  to  cases 
where  the  authority  is  given  for  the  purpose 
^'f  being  a  securi^,  or,  as  Lord  Kenyon 
expresses  if,  as  a  part  of  the  security,  not 
to  cases  where  the  authority  is  given  inde- 
pendently, and  the  interest  of  the  donee  of 
'he  authority  arises  afterwards,  and  is  inci- 
dental only :  as,  for  instance,  in  the  present 
t^ase,  as  disclosed  by  the  pleas,  the  goods 
^ere  consigned  to  a  £actor  for  sale — that 
Confers  an  implied  authority  to  sell ;  after- 
wards the  factor  makes  an  advance.     This 
i^  not  an  authority  coupled  with  an  interest, 
but  an  independent  authority,  and  an  in- 
terest subsequently  arises.     The  making 
5uch  an  advance  may  be  a  good  consider- 
ation for  an  agreement  that  the  authority  to 
^11  shall  be  no  longer  revocable,  but  such 
^n  effect  will  not,  we  think,  arise  indepen- 
dent of  the  agreement.  There  is  no  authority 
"r  principle  in  our  law,  that  we  are  aware 
d,  which  leads  us  to  think  it  will.    If  such 
^'^  the  law,  where  is  it  to  be  found?     It 
was  said  in  the  argument,  that  it  was  the 
'^mroon  practice  of  factors  to  sell  in  order 


to  repay  advances.  If  it  be  true  that  there 
is  a  well  understood  practice  with  factors  to 
sell,  that  practice  would  fiimish  a  ground 
for  inferring  that  the  advances  were  made 
upon  the  footing  of  such  an  agreement, 
that  the  factor  should  have  an  irrevocable 
authority  to  sell  in  case  the  principal  made 
de&ult.  Such  an  inference  would  be  a 
very  reasonable  and  proper  one;  but  it 
would  be  an  inference  of  fact  and  not  a 
conclusion  of  law.  These  pleas,  therefore, 
in  which  the  right  to  sell  for  advances,  on 
default  made  by  the  principal  to  repay  them, 
is  treated  as  a  conclusion  of  law,  cannot 
be  supported.  There  will,  therefore,  be 
judgment  for  the  plaintifib  on  the  pleas 
demurred  to. 

Judgment  for  the  plaintiffs > 


1848 
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i']8)  2  Esp.  565. 
19)  10  B.  &  C.  731 ;  8.C.  8  Law  J.  Rep.  K.B. 


(20)  4  Campb.  272. 


Ejectment — Notice  to  Quit — Yearly  7V- 
nancy — Presumption  from  Payment  of  Rent 
— Demise  for  Lives — Parol  Evidence, 

In  ejectment,  to  prove  the  grant  of  a  new 
lease  a  witness  was  called,  who  deposed  to  a 
conversation  which  took  place,  fourteen  or 
fifteen  years  hack,  with  the  owner  of  the  prO" 
perty  in  dispute,  under  whom  the  lessor  of  the 
plaintiff  claimed,  in  which  conversation  such 
owner  admitted  the  premises  had  been  rC" 
leased,  without  stating  the  term,  or  lives,  rent^ 
or  any  other  particulars : — Held,  that  such 
evidence  could  not  be  made  available  as  proof 
of  a  new  lease  having  been  granted. 

Where  payment  of  rent  unexplained  would 
ordinarily  imply  a  yearly  tenancy,  it  is  open 
to  the  pay  fir  or  receiver  of  such  rent  to  prove 
the  circumstances  under  which  such  payment 
was  made,  for  the  purpose  of  repelling  such 
implication. 

In  this  case,  which  was  an  ejectment,  tried, 
before  Piatt,  B.,  at  the  Cornwall  Summer 
Assizes,  1846,  and  in  which  a  verdict  was 
found  for  the  lessor  of  the  plaintiff*,^- 

Kinglake,  Serj,  had  obtained  a  rule,  call- 
ing on  the  lessor  of  the  plaintiff"  to  shew 
cause  why  a  nonsuit  should  not  be  entered 
on  a  point  reserved,  or  why  a  new  trial  should 
not  be  had  on  the  ground  of  the  improper 
rejection  of  evidence.  The  facts  of  this 
case,  and  the  arguments  in  shewing  cause 
against  and  in  supporting  the  rule,  are  so 
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fully  set  forth  in  the  judgment,  that  it  is  unne- 
cessary to  do  more  than  state  the  authorities. 
Crowder  and  Greenwood^  for  the  lessor  of 
the  plaintiff,  referred  to — 

Doe  d.  Stanway  v.  Rock^  4  M.  &  Or.  30. 

Kirtland  v.  PoumeU,  2  Taunt.  145. 

Howard  v.  Shaw,  8  Mee.  &*  Wels.  118; 

B.C.  10  Law  J.  Rep.  (n.b.)  Exch.  334. 

Winterboiiom  v.  Ingham,  7  Q.B.  611 ; 

s.  c.  14  Law  J.  Rep.  (n.s.)  Q.B.  298. 

Kinglake^  Serj.,  fox  the  defendant,  referred 

to— 

Bishop  V.  Howard,  2  B.  &  C.  100  ;  s.c. 

1  Law  J.  Rep.  K.B.  243. 
Doed.  Martinv.  Wattt,  1  Term  Rep.  83. 
GoodiitUy.  Cume,  Surrey  Lent  Assizes, 

1790. 
Roed*  Bruney.Prideaux,  10  East,  158. 
Denn  d.  Brune  v.  Rawlins,  Ihid.  261. 
Doed.  Tucker  v.  Morse,  1  B.  &  Ad.  365. 
Doe  d.  Earl  of  Egremont  v.  Forwood, 
3  Q.B.  Rep.  627;  s.c.  11  Law  J. 
Rep.  (n.b.)Q.B.  321. 

Cur,  adv»  vuli, 

Wilde,  C.J.  now  delivered  the  judgment  of 
the  Court  (1). — This  was  an  action  of  eject- 
ment, brought  to  recover  the  possession  of 
premises  in  the  county  of  Cornwall,  which 
had  been  occupied,  for  several  years,  under 
a  lease  for  lives  subject  to  a  certain  rent ; 
but  which  lease  had  determined,  a  consi- 
derable time  before  the  day  of  the  demise 
in  the  declaration,  by  the  deaths  of  the  per- 
sons upon  whose  lives  the  term  depended. 
It  was  proved,  upon  the  trial  of  the  cause, 
that  those  under  whom  the  lessor  of  the 
plaintiff  claimed,  and  the  lessor  of  the  plain- 
tiff, had  continued  to  receive  the  rent  reserved 
by  the  lease  up  to  a  short  time  before  the 
bringing  of  the  present  ejectment.  Upon 
the  part  of  the  lessor  of  the  plaintiff,  it  was 
alleged,  that  the  deaths  of  the  persons  upon 
whose  lives  the  term  in  the  lease  depended  had 
been  improperly  concealed ;  that  the  rent  had 
continued  to  be  paid  and  received  as  under 
the  lease,  and  as  far  as  concerned  the  lessor 
of  the  plaintiff,  and  the  former  owner  of  the 
premises,  in  the  belief  that  the  term  continued, 
and  that  the  present  ejectment  had  been 
brought  immediately  upon  the  discovery  of 
the  fact  that  the  term  had  in  truth  expired. 
Upon  the  part  of  the  defendant  it  was  con- 
tended, first,  that  after  the  expiration  of  the 

(1)  Wilde,  CJ.,  Maale,  J.,  Cresswell,  J.  and 
Williams,  J. 


lease  referred  to,  a  new  lease  for  lives  had 
been  granted  which  had  not  expired,  such 
new  lease  being  at  the  same  reserved  rent 
as  the  old  lease,  and  that  the  rent  had  been 
paid  and  received  under  such  new  lease  up 
to  the  time  of  bringing  the  ejectment ;  or,  it 
was  contended  secondly,  that  if  the  granting 
of  such  new  lease  could  not  be  proved,  the 
law  would  imply  from  the  receipts  of  rent 
since  the  expiration  of  the  old  lease  a  new 
tenancy  from  year  to  year ;  and  that  as  such 
presumed  tenancy  had  not  been  determined 
by  a  notice  to  quit,  the  plaintiff  was  not 
entitled  to  recover  in  this  ejectment.  Upon 
the  trial  the  determination  of  the  old  lease 
was  proved ;  but  it  did  not  appear  that  the 
lessor  of  the  plaintiff,  or  those  under  whom 
he  claimed,  had  ever  been  apprised  of  that 
fact  until  recently  before  the  commence- 
ment of  this  ejectment ;  and  it  was  there- 
fore insisted,  as  before  stated,  on  the  port  of 
the  plaintiff,  that  the  receipt  of  rent  since 
the  determination  of  the  lease  had  been  in 
ignorance  of  the  fact  of  that  determination ; 
and  that,  therefore,  such  receipt  could  not, 
under  the  circumstances,  be  made  the  founda- 
tion of  an  implied  new  tenancy  from  year  to 
year.  The  verdict  was  found  for  the  lessor  of 
the  plaintiff;  and  a  rule  nisi  was  afterwards 
obtained,  calling  upon  the  plainUff  to  shew 
cause  why  a  nonsuit  should  not  be  entered, 
or  why  there  should  not  be  a  new  trial.  The 
new  trial  was  asked  upon  the  ground  that  the 
evidence  offered  on  the  part  of  the  defendant, 
for  the  purpose  of  proving  the  grant  of  the 
new  lease  of  the  premises  since  the  deter- 
mination of  th^  old  lease,  had  been  impro- 
perly rejected.  We  have  considered  what  has 
been  urged  at  the  bar  in  support  of  thb  part 
of  the  rule,  and  have  referred  to  the  Judge's 
notes  of  the  trial,  and  it  appears  to  us  that 
there  is  no  ground  for  granting  a  new  trial 
upon  this  objection.  The  evidence,  which 
was  alleged  to  have  been  improperly  rejected, 
was  a  statement  of  a  witness  called,  upon 
the  part  of  the  defendant,  to  prove  a  con- 
versation which  took  place,  fourteen  or 
fifteen  years  ago,  between  the  witness  and 
the  former  owner  of  the  property,  throa||[h 
whom  the  lessor  of  the  plaintiff  made  title, 
that  such  former  owner  had  said  that  the 
land  had  been  re-leased,  but  without  men- 
tioning either  term,  or  lives,  or  rent,  or  any 
of  the  stipulations  of  the  supposed  lease. 
It  appeared,  upon  the  discussiott  of  the  rule, 
that,  upon  such  evidence  being  given,  the 
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leanKd  Jddp^  iritimai^d  that  it  was  iniieh 

too  looie  io  be  available  as  evidenee  of  the 

gnat  of  a  new  lease*  aud  that  the  counsel 

on  the  pait  of  the  defendant  acquiesced  in 

tlie  opinion  so  expressed,  and  that  no  further 

neibrenoe  dming  the  trial  was  made  to  such 

eWdenee.     No  ai^gument  took  place  upon 

Che  subject  at  the  trial:  the  /udge  was  not 

sakcd  to  make  a  note  of  the  evidence,  or  of 

tht  lejectioii  of  it,  or  to  leave  it  to  the 

jary;  and  in  truth  there  was  a  complete 

•equMseenee,  not  merely  in  the  opinion  ez* 

prnsed  hj  the  learned  Judge,  but  also  in 

the  insufficiency  of  the  evidence ;  and,  under 

sQfih  circttmstanees,  no  objection  can  now 

be  maiBtained  upon  the  subject.     I  may 

add,  that  the  Court  is  quite  satisfied  that  the 

Judge  was  comet  in  his  view  of  the  effect 

of  the  evideaoe ;  and  that  such  evidence 

flever  ooiild  have  been  made  avaUable  as 

proof  of  a  new  lease  having  been  granted. 

The  remaining  question  to  be  considered 
is  that  which  was  leserved  by  the  learned 
Judge,  namely,  whether  the  jury  ought  to 
have  been  directed,  that  the  law  implied  a 
traaaey  from  year  to  year  from  die  receipt 
of  rent,  since  the  determination  of  the  old 
lease  under  the  circumstances  proved ;  or 
whether  it  was  properly  left  to  the  jury  to 
say  if  the  xent  had  been  received  as  under 
the  dd  lease,  in  ignorance  of  the  determi- 
nation of  aneh  lease,  or  under  some  new 
agreement  come  to  between  the  parties,  such 
question  being  left,  aceompanied  by  a  direc- 
tion, that  if  ths  premises  had  been  occupied 
SBoe  the  determination  of  the  old  lease, 
finder  any  new  engagement,  the  defendant 
vaa  entitled  Io  a  verdict     We  are  of  opin- 
ion that  the  learned  Judge  acted  correctly 
in  leaving  to  the  jury  the  question  of  fact, 
whether  tiie  premises  had  been  occupied 
by  the  definidaat,  and  rent  had  been  re- 
ceived from  him  as  under  die  old  lease  in 
ignonince  of  its  determination,  or  under 
iome  new  agieemei^ ;  and  we  think  it  would 
not  have  faeea  proper  to  have  directed  the 
jury  that  the  law  implied,  from  the  receipt 
of  rent  snder  the  cireumstanees  proved, 
some  agreement  creating  a  yearly  tenancy 
which  ooulid  not  be  determined  withou.t  notice 
to  quit.     It  18  dear  diat,  upon  proof  of  the 
payment  of  tent  in  respect  of  the  occupation 
of  premises  ordinarily  let  from  year  to  year, 
the  law  win  imply  that  the  party  making 
*Qch  payments  holds  under  a  tenancy  from 
New  Series,  XVII.— C.P. 


year  to  year,  and  it  was  so  ruled  in  BMap 
V.  Howard;  but  it  is  equally  clear,  that  it  is 
competent  to  either  the  receiver  or  the  payer 
of  such  rent  to  prove  the  circumstances 
under  which  the  payments  as  for  rent  were 
so  made,  and  by  such  circumstances  to  repel 
the  legal  implication  which  would  result  from 
the  receipt  of  rent  unexplained.  The  prin- 
ciple that  the  payment  of  rent  may  be  ex- 
plained for  the  purpose  of  protecting  parties 
from  the  legal  consequences  which  would 
otherwise  follow  from  such  payments,  is 
recognized  by  Mr.  Justice  fiuller,  in  JVilr 
liams  V.  Bartholomew  (1),  and  was  allowed 
in  Rogers  v.  Pitcher  (2) ;  and  it  is  consis- 
tent with  the  general  prmdple  of  the  law. 
In  this  case,  if  the  receipt  of  the  rent  by 
the  lessor  of  the  plaintiff  had  been  unex- 
plained, a  tenancy  from  year  to  year  ought 
to  have  been  presumed  according  to  the  deci- 
sion in  Bishop  v.  Howard ;  but  the  lessor  of 
the  plaintiff  did  not  leave  the  receipt  of  rent 
unexplained,  but  gave  evidence  for  the  pur- 
pose of  shewing  that  such  receipt  of  rent 
had  taken  place  under  a  mistake  of  fact 
in  respect  of  the  determination  of  the  old 
lease,  whidi  determination  had  been  im- 
properly concealed  from  him.  Upon  that 
explanation  the  question  in  the  cause  was 
no  longer,  what  was  the  legal  presumption 
from  the  unexplained  payment  of  rent  ?  but, 
whether  the  evidence  offered  to  explain  the 
receipt  of  rent  on  the  part  of  the  plaintiff 
did  establish  that,  in  point  of  fact,  the  rent 
had  been  received  in  relation  to  the  old  lease, 
and  not  upon  a  new  agreement  ?  That  was 
a  question  of  fact,  which,  we  think,  was 
properly  left  to  the  jury ;  and  the  jury  were 
properly  directed  that  if  such  rent  had  been 
received  in  relation  to  any  new  agreement, 
the  verdict  should  be  for  the  defendant:  such 
direction  being  in  conformity  with  the  prin- 
ciple, that  frt)m  the  payment  of  rent  unex- 
plained the  law  would  imply  a  tenancy  from 
year  to  year  with  the  incidents  attached  to 
it,  namely,  the  necessity  of  a  regular  notice 
to  quit  before  the  defendant's  possession 
could  be  disturbed.  We  therefore,  think, 
there  was  no  misdirection,  and  that  the  rule 
must  be  discharged. 

Rule  discharged. 

(1)  1  Bos.  &  Pal  326. 

(2)  1  Marsh.  541. 
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1847.      1 
Nov.  17.  i 

1848. 
May  12. 

Pleading — Money  had  and  received — 
General  Issue,  Plea  amounting  to — Railway 
Deposits— Statute  9  4*  10  Vict.  c.  28. 

In  an  action  for  money  had  and  received 
to  the  plaintiff's  use,  non  asaumpsit  puts  in 
issue  both  the  receipt  of  the  money  and  the 
existence  of  the  facts  which  make  it  a  receipt 
ia  the  use  of  the  plaintiff. 

In  such  action  the  defendant  pleaded,  that 
the  money  claimed  was  paid  to  him  and 
others,  as  members  of  a  committee  of  manage- 
ment in  a  railway  scheme,  by  way  of  deposits 
on  shares  allotted  by  them  to  the  plaintiff,  at 
his  request,  and  that  the  plaintiff  and  the 
other  shareholders  agreed  to  form  a  part^ 
nership  for  carrying  on  the  undertaking. 
That  the  plaintiff  sought  to  recover  his  de- 
posits, on  the  ground  that  the  scheme  had  not 
been  prosecuted  for  a  time  which  he  alleged 
to  be  unreasonable.  That  after  the  passing 
of  the  9  4*  10  f^^l'  ^'  28.  a  meeting  was 
duly  field,  at  which  it  was  resolved  that  the 
partnership  should  be  dissolved,  and  the  un- 
dertaking  abandoned.  'That  the  affairs  then 
became  liable  to  be  wound  up  as  on  the  dis* 
solution  of  a  partnership,  by  mutual  consent 
That  the  plaintiff* s  claim  was  part  of  the 
affairs  to  be  wound  up,  and  that  they  had  not 
been  wound  up,  nor  had  a  reasonable  time 
for  winding  them  up  elapsed,  at  the  com- 
mencement of  the  suit : — On  special  demurrer, 
this  plea  was  held  bad,  as  amounting  to  the 
general  issue. 

Assumpsit,  for  money  had  and  received. 

Plea,  as  to  521.  lOs,,  parcel,  Sec,  to  the 
following  effect:  that  before  the  passing 
of  the  statute  9  &  10  Vict.  c.  28,  intituled, 
*An  Act  to  facilitate  the  dissolution  of 
railway  companies,'  a  prospectus  had  been 
issued  for  the  promotion  of  a  certain  in- 
tended partnership,  for  carrying  into  effect 
an  undertaking  for  constructing  a  railway, 
to  be  called  the  Direct  Western  Railway, 
which  could  not  be  constructed  without 
the  authority  of  parliament,  and  that  no  act 
had  been  obtained  for  that  purpose ;  that 
by  the  said  prospectus,  the  defendant  and 
several  other  named  persons  were  declared 
to   be  a  provisional    committee;    and   it 


was  also  declared  that  the  capital  sbonid 
consist  of  300,000/.,  divided  into  120,000 
shares  of  25/.  each,  and  that  the  aUottees 
of  such  shares  should  pay  21.  12t.  6(2. 
on  each  share  allotted  to  them.     That  the 
defendant  and  the  other  members  of  the 
provisional  committee  were  also  the  ma- 
nagers of  the  undertaking ;  that  the  phuntiff 
became   a  subscriber  for    twenty  shares, 
which  were  allotted  to  him ;  and  that  the 
defendant  and  the  other  members  of  the 
committee  received  21.  12s.  6d.  from  the 
plaintiff  in  respect  of  each  of  such  shares, 
amounting  in  all  to  521.  10#«     That  the 
plaintiff,  the  defendant,  and  the  other  share- 
holders then  entered  into  an  agreement  for 
the  formation  of  a  partnership  for  carrying 
on  the  undertaking ;  and  that  the  plautiff 
sought  to  recover  the  521. 10».,  because  the 
scheme  was  not  prosecuted  for  a  time  which 
the  plaintiff  alleged  to  be  unreasonable. 
The  plea  then  went  on  to  state,  that  after 
the  passing  of  the  statute  9  &  10  Vict  c.  28, 
the  committee  made  the  proper  returns  under 
the  act,  and  called  a  meeting,  and  an  ad- 
journed meeting,  according  to  the  provisions 
of  the  act,  at  wldch  latter  meeting  the  com- 
pany and  partnership  were,  according  to  the 
act,  dissolved,  and  the  prosecution  of  the 
undertaking  abandoned  and  discontinued; 
and  thereupon  and  by  force  of  the  statute 
the  affairs  of  the  company  became  liable  to 
be  wound  up,  according  to  the  roles  appli- 
cable to  partnerships  dissolved  by  mntosl 
consent  of  all  the  partners ;  and  that  the 
said  sum  of  52/.  10s.  became  subject  to  the 
resolution  for  dissolving  the  company,  and 
that  the  plaintiff's  claim  in  this  action  was 
part  of  the  affairs  of  the  company  to  be 
wound  up  as  aforesaid;  and  that,  at  the 
commencement  of  the  suit,  the  afliura  of  the 
company  had  not  been  wound  up,  nor  had 
a  reasonable  time  elapsed  for  winding  np 
the  same.     Verification. 

Special  demurrer,  assigning,  nmongst 
other  causes,  that  the  plea  amounted  to  the 
general  issue. 

Pigott,  in  support  of  the  demurrer.— 
(Nov.  17,  1847).— The  act  of  pwliament 
relied  on  in  the  plea  (the  9  &  10  YkL 
c.  28,)  does  not  aJTord  a  suffident  answer 
to  a  claim  by  a  shareholder,  to  reooTer  hai^ 
a  deposit  paid  on  a  scheme  which  lias  failed. 
It  will  be  ai^ed  that  the  25th  section  afiects 
his  rights,  because  it  provides  that  the  dis- 
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solution  18  not  to  alter  the  rights  of  creditors 
who  aie  not  riiareholders,  the  affairs  on  dis* 
aolutbn  heing  dnrected  by  the  24th  section 
to  be  wound  up,  according  to  the  rules  of 
partnenhip  concerns,  and  as  if  the  dissolu* 
tion  had  been  by  mutual  consent.  The 
legislatnre  must  have  meant  by  this  only  to 
prevent  diareholders  from  suing  for  specific 
performance.  But  the  plea  is  bad  even  if 
the  set  applies,  because  it  consists  of  an 
avoidance  without  a  confession.  At  what 
time  can  it  be  said  that  the  right  of  action 
existed  consistently  with  the  plea  ? 

WUU9,  contra. — ^The  plea  is  good,  both 
in  substance  and  in  form.     The  act  was 
passed  at  a  time  when  contests  were  going 
on  between  committeemen  and  shareholders. 
Wal^ab  V.  SpoUiswoode  (1)  had  decided 
that  committees  were  liable   to  pay  back 
deposits  to  shareholders  on  the  scheme  prov- 
ing abortive;  and  this  act  was  passed  in 
consequence.     Its  meaning  must  be,  that 
shareholders  who    would   otherwise   have 
been  entitled  on  the  authority  of  WaUtab 
V.  Spoitiswoode  to  recover  their  deposits, 
are  diereafter  to  be  entitled  to  get  their 
share  on  the  winding  up  of  the  concern, 
bat  not  to  bring  an  action  for  it.     If  the 
plea  is  good  in  substance  it  is  good  in  form 
also.     Even  supposing  the  shareholder  had 
a  right  to  his  action  before  the  passing  of 
the  act,   it  was  taken  away  by  the  act. 
Thoe  is  sufficient  colour  in  the  plea.     It 
amounts  to  a  confession   that  there  may 
have  been  a  cause  of  action  before  the  act, 
and  that  would  be  sufficient  to  give  colour 
to  the  plaintiff — Ward  v.  Robin8{2)f  MoratU 
V.  ^^ji  (3). 

[Williams,  J. — Does  the  statement  that 
the  money  was  received  for  a  deposit 
amount  to  a  statement  of  a  colourable  re- 
ceiving to  the  plaintiff's  use  ?] 

The  defendant  could  not  have  shewn  that 
the  9  &  10  Vict,  had  passed,  under  the  plea 
of  non  assompsit.  Supposing  that  part  of 
the  plea  which  relates  to  the  statute  to  be 
struck  out,  there  would  be  a  confession 
without  an  avoidance.  The  plea  is  sufficient 
if  it  states  nothing  inconsistent  with  the 
allegation  that  this  was  money  had  and 
received  to  the  plaintiff's  use*     It  would  be 

(1)  15  Me«.  &  Wel8.501 ;  s.c.  15  Uw  J.  Rep. 
(s^.)  Exch.  193. 

(2)  Ibid,  287. 

(5)  2  Ibid.  95;  s.  c  ((  Law  J.  R«p.  (n.s.)  Exch* 

It. 


Otherwise  if  it  contained  anything  inconsis- 
tent with  the  declaration. 

Pigoit^  in  reply. — There  is  no  confession 
at  all  in  the  plea.  The  plea  raises  a  defence 
exactly  similar  in  principle  to  that  in  SoUy 
V.  Neish  (4).  There  where,  to  a  declaration 
for  money  had  and  received,  the  defendant 
pleaded  that  the  money  was  the  proceeds  of 
goods  pledged,  with  a  power  of  sale  to  the 
defendants,  by  persons  whom  the  plaintiff 
allowed  to  hold  the  goods  as  their  own,  and 
which  were  the  joint  property  of  those  per- 
sons and  the  plaintiff,  and  that  the  defendant 
was  willing  to  set  off  against  the  proceeds 
of  the  goods  the  advance  made  on  them, 
this  plea,  the  Court  said,  would  have  been 
bad  on  special  demurrer,  as  amounting  to 
the  general  issue. 

[Maulb,  J. — The  Court  there  held  that 
the  plea  shewed  a  substantial  defence,  but 
did  not  admit  the  right  of  the  plaintiff  as  to 
money  had  and  received.] 

The  result  of  the  plea  in  this  case  is  to 
shew  affirmatively  under  the  act  of  parlia- 
ment that  the  plaintiff  was  not  entitled  to 
recover.  The  plea  contains  facts  which  are 
a  sufficient  answer  without  express  colour, 
and  is,  therefore,  bad,  as  amounting  to  the 
general  issue. 

Cttr.  adv,  vult, 

Wilde,  C.J.  (May  12th,  1848)  delivered 
the  judgment  of  the  Court. — [After  stating 
the  pleadings,  his  Lordship  proceeded]— 
The  Court  is  of  opinion  that  the  plea  is  bad, 
because  it  amounts  to  the  general  issue. 
It  is,  therefore,  unnecessary  to  advert  to  the 
other  causes  of  demurrer.  The  general  issue 
of  non  assumpsit,  in  an  action  for  money 
had  and  received,  operates  as  a  denial  both 
of  the  receipt  of  the  money  and  the  exist- 
ence of  those  &cts  which  make  such  receipt 
by  the  defendant  a  receipt  for  the  use  of 
the  plaintiff.  Upon  reference  to  the  plea, 
it  will  be  seen  that  the  facts  therein  stated 
are  set  forth  to  shew  that  the  money  sought 
to  be  recovered  never  was  received  by  the 
defendants  to  the  use  of  the  plaintiff,  and  it 
is  therefore  an  argumentative  traverse  of  the 
implied  promise  stated  in  the  declaration ; 
but  this  is  in  effect  the  general  issue,  and 
all  the  facts  stated  might  be  given  in  evi- 
dence under  non  assumpsit.     The  case  is 

(4)  2Cr.M.&K.355;  8.c.4Law  J.  Rop.(M.8.) 
Ezoh.  230. 
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similar  in  principle  to  tliat  of  SoUff  v.  Neishf 
where,  in  an  action  for  money  had  and 
receiyed,  the  plea  tet  forth  the  circumstances 
nnder  which  the  money  sought  to  he  re~ 
covered  had  heen  received  by  the  defendant^ 
and  from  those  circumstances  claimed  a 
right  of  set-off,  and  the  plea  was  held  bad 
as  amounting  to  the  general  issue.  The 
case  also  of  Clarke  v.  Uignam  (5)  is  in  point* 
In  that  case  the  general  issue  had  been 
pleaded  to  an  action  for  money  had  and 
received,  and  it  appeared  that  the  money 
sought  to  be  recovered  had  been  received 
by  the  defendant  as  attorney  in  an  action 
brought  in  the  plaintiff's  name  against 
one  Duncombe,  and  the  defendant  proved 
that  the  plaintiff  had  allowed  his  name  to 
be  used  in  such  action  at  the  request  of 
Edwards,  who  Teally  employed  the  defen- 
dant, and  was  indebted  to  the  defendant  in 
an  amount  exceeding  the  sum  claimed  by 
the  plaintiff,  and  which  the  defendant  there-* 
fore  claimed  as  a  set-off.  It  was  objected 
on  the  part  of  the  plaintiff,  that  as  the  de- 
fendant had  upon  the  record  acted  as  the 
attorney  for  the  plaintiff,  he  ought  to  dis- 
charge himself  by  proving  the  payment  of 
the  amount  to  Edwards.  Mr.  Baron  Parke 
said,  '*  No.  It  all  arises  on  the  general  issue.. 
The  defendant  disputes  all  the  facts  from 
which  the  legal  inference  arises,  that  the 
money  was  had  and  received  to  the  use  of 
the  plaintiff;'*  which  was  assented  to  by  tlie 
Court.  In  the  present  case,  the  whole 
object  and  effect  of  the  plea  is  to  shew  that 
the  promise  stated  in  the  declaration  will 
not  be  implied  in  law  from  the  facts  and 
circumstances  set  forth.  It  is,  therefore, 
nothing  more  than  the  general  issue,  and 
there  must  be  judgment  fbr  the  plaintiff. 

Judgment  for  the  pkantif. 


1847 
Feb 
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DOE  d,  FHILUPS  V.  ROLLINGS. 


Ejectment — Lease  for  Years — 32  Hen,  8, 
c.  2S.— Tenant  in  Tail— Notice  to  Quii^ 
Consent  Rule — Disclaimer. 

A.  (tenant  in  tail)  made  a  lease  for  years 
to  B.  not  conformable  to  the  provisions  of 
32  Hen.  8.  c.  28.  A.  died,  and  C,  the 
next  tenant  in  tail  in  remainder^  applied  to 

(5)  3  Mee.  &  Wels.  478  ;  s.  c.  7  Law  J.  Rep. 
(N.a.)  Kxch.  195. 

*  Decided  in  Hilary  term,  1847. 


B.  to  attomf  and  demanded  rent  fivm 
B.  did  not  attom^  and  after  same  megotietie»f 
refused  to  pay  any  rentf  on  the  ynmd  that 
D.  was  entitled  to  the  esUUe  -.-^HM,  li«l 
B.  did  not  become  tenani  to  C,  and  that  C. 
could  maintain  efeetment  ayaimst  B.  writkaut 
serving  him  with  any  previous  notieetoqmt; 
that  the  confession  of  entry  in  the  eomest 
rule  was  sufficient  foundation  to  support  the 
iyectment ;  and  that  setting  up  the  title  •/ 
D.  amounted  to  a  disclaimer  of  the  tHJLs  of  C. 

Ejectment  for  a  farm  and  premises  called 
Llanolly,  in  the  county  of  Radnor.  Tbe 
cause  came  on  to  be  tried  at  Prsstexgn,  st 
the  Summer  Assises,  1845,  when  a  verdiet 
was  taken  for  the  plaintiff,  subject  to  s 
CASB,  the  material  parts  of  which  were 
as  follows: — The  deeds  shewing  the  title 
of  Thomas  Phillips  as  tenant  in  tail  were 
set  out.  John  PhUlips  (the  lessor  of  the 
plaintiff)  claimed  the  premises  aa  heir- 
at-law  and  devisee  of  his  brother,  T. 
Phillips,  who  became,  upon  Ibe  death  of 
his  mother,  tenant  in  taO  in  possession  of 
the  said  farm  and  premises.  On  tbe  4th 
of  January  1844,  T.  Phillips,  by  an  agree- 
ment in  writing  not  under  seal,  demited  to 
the  defendant  the  premises  sought  to  be 
recovered  in  this  action  for  tkree  years  from 
the  2nd  of  February  1844,  at  the  yeari? 
rent  of  90^,  payable  half-yearly.  T.  Phil- 
lips died  without  issue  on  tiie  3rd  of  August 
1844.  No  notice  to  quit  had  been  served 
on  the  defendant  before  the  commeneement 
of  the  present  action,  (the  day  of  Ae  demise 
was  the  2l8t  of  May  1845,)  and  it  was  con* 
tended  that  there  had  been  no  disdaimer  by 
him  of  the  title  of  the  lessor  of  the  fdaintiff. 

In  the  month  of  September  1844,  the 
lessor  of  the  plaintiff,  with  his  attomer, 
Mr.  Pugh,  went  to  the  farm  oecupied  by 
the  defendant,  went  over  it  with  lum,  snd 
told  him  that  the  lessor  of  the  pkdntiff 
claimed  the  greatest  part  of  the  fiwm  then 
in  the  defendant's  occupation,  at  tenant  in 
tail  under  a  deed  of  settlement*  and  that 
the  defendant  would  be  required  to  pay  to 
the  lessor  of  the  plaintiff  such  proportioa  of 
the  rent  as  he  was  entitled  to.  The  defen- 
dant said  he  would  come  over  to  Mr.  J. 
Phillips  (the  lessor  of  the  plaintiff),  after 
the  next  half-year's  rent  was  doe,  snd 
pay  it  to  him.  The  defendant  did  not 
go  over,  and  thereupon  Mr.  Pugh  wrote 
to   him   on   the   7th   of   March    1845  s% 
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follows : — "  I  beg  to  infons  you  that  Mr. 
J.  Fhillipft  it  entitled  as  heir-at-law  to 
eigbty-eight  acres  of  the  land  you  hold, 
edled  Llanolly  Farm,  and  which  y  ott  rented 
of  the  late  Mr.  T.  Phillips,  and  I  request 
you  to  come  over  to  my  office  at  Haye  to 
attorn  to  Mr.  Phillips,  and  to  agree  to  the 
rent  to  be  paid  to  him  in  future/'  The 
defimdant  called  on  Mr.  Pugh  a  few  daya 
after,  and  said  it  was  not  usual  to  pay  rent 
which  became  due  on  the  2nd  of  February 
before  Haye  fair  day  (the  1 7th  of  May).  Mr. 
Pugh  saw  the  defendant  again  on  the  1 9th 
of  May,  and  he  then  said,  **  Mr.  Phillips'a 
brother  claims  the  property,  and  I  sha'nt 
pay  Mr.  Phillips  any  rent,  but  1*11  place 
it  in  the  bank,  and  aiterwards  pay  it  over 
to  the  person  entitled  to  it."  Shortly  after 
this  conTersation  the  present  action  was 
brought.  The  particular  parcels  of  land 
claimed  by  the  lessor  of  the  plaintiff  were 
not  specifically  pointed  out,  nor  was  any 
stated  amount  of  rent  demanded  of  the. 
defendant.  Mr.  Pugh  also  said  that  he 
might  have  told  the  defendant  the  lessor  of 
the  plaintiff  claimed  as  heir-at-law. 

CkaimeUf  Sery.f  for  the  plaintiff. — Allow*- 

ing  that  Thomas  Phillips  was  tenant  in  tail. 

of  the  premises  sought  to  be  recovered  in 

this  action,  still  the  agreement  in  writing 

of  the  4th  of  January  1844,  made  between 

Thomas  Phillips  and  the  defendant,  even  if 

it  amounted  to  a  lease,  is,  by  stat.  32  Hen.  8. 

c  28,  void  (or  voidable)  against  those  in 

reversion  or    remainder,  for  that  statute 

requires  a  lease  by  writing,  indented,  under 

seal    Secondly,  if  the  agreement  amount 

to  a  lease,  and  is  voidable  only,  this  ejects 

meat  by  the  succeeding  tenant  in  tail  has 

avoided  it.    Thirdly,  if  the  agreement  does 

Bot  amount  to  a  lease,  and  a  tenancy  from 

year  to  year  was  created  thereby,  there  has 

been  a  disclaimer  by  the  defendant,  and 

then  this  action  can  be  maintained  without 

wy  previous  notice  to  quit  or  demand  of 

possession.    First,  the  agreement  (if  it  be 

a  lease)  of  the  4th  of  January  1844,  is  void 

against  the  lessor  of  the  plaintiff,  who,  at  the 

time  of  its  execution,  was  a  remainder-man 

or  reversioner  within  the  stat.  82  Hen.  8. 

c.  28.  *'  If  a  tenant  in  tail  make  a  lease 

for  years,  and  die  without  issue,  it  is  void 

^  to  them  in  reversion  or  remainder,  though 

it  be  made  according  to  the  said  statute"  (1 ), 

(1)  CaLiLiS»6. 


and  the  same  is  laid  down  in  Cruisers  Dig, 
p.  70,  4th  edit.  This  lease  was. void  from 
its  commencement.  In  order  to  operate 
against  the  issue  in  tail,  and  those  in  rever- 
sion and  remainder  it  should  have  been 
Mealed*  If  the  agreement  be  voidable  only 
and  created  a  tenancy  from  year  to  year,  it 
is  submitted  there  has  been  a  disclaimer  by 
the  defendant,  and  it  is  not  necessary  to 
give  any  notice  to  quit.  Doe  d.  Calvert  v. 
Frowd  (2)  is  an  authority  in  favour  of  the 
plaintiff,  and  decides  that  if  a  tenant  refuse 
to  pay  rent  to  the  owner  of  the  property, 
that  is  a  sufficient  disclaimer;  it  ia  not 
necessary  that  the  tenant  should  claim  the 
land  himselL 

Talfourd,  Serj.  for  the  defendant.— It  is 
admitted  that  the  agreement  of  the  4  th  of 
January  1844  amounted  to  a  lease  if  the 
party  demising  had  the  power  to  make  a 
lease,  and  that  it  is  not  made  in  conformity 
with  the  provisions  of  the  32  Hen.  8.  c  28. 
Still  it  is  not  a  void  lease,  but  voidable  only, 
and  is  not  avoided  by  bringing  this  action. 

[WiLDK,  C.J. — ^The  entry  b  admitted  by 
the  consent  rule,  and  the  day  of  the  demise 
is  9uh9eqmeni  to  the  consent  rule.  Is  not 
that  entry  a  sufficient  avoidance  of  the 
lease?] 

The  acts  of  the  lessor  of  the  plaintiff 
shew  an  intention  to  confirm  the  lease,  not 
to  avoid  it ;  he  does  not  demand  possession 
of  the  land,  but  requires  the  tenant  to  attorn 
to  him,  and  that  was  substantially  acceded 
to  by  the  tenant.  Next,  there  has  not  been 
any  disclaimer,  and  a  notice  to  quit  waa 
necessary.  Assuming  the  agreement  of  the 
4th  of  January  1844  to  be  a  lease,  a  dis- 
claimer by  words  is  not  sufficient — Doe  d. 
Qraves  v.  WeUs{Z\  Denn  d. Brune  v.  Raw^ 
lins  (4).  The  defendant  occupied  as  tenant 
and  was  recognized  as  such  down  to  the 
time  of  this  ejectment,  and  to  make  him  a 
trespasser  a  notice  to  quit  was  necessary. 
He  was  at  least  a  tenant  from  year  to  year; 
and  as  the  required  amount  of  rent  waa 
never  fixed,  and  the  lands  claimed  were 
never  pointed  out,  the  defendant  could  not 
pay  till  the  exact  proportions  were  ascer- 
tained—Doe d.  fVilUams  v.  Cooper  (5),  Doe 

(2)  4  Bing.  W7 ;  s.c.  6  Uw  J.  Rep.  C.P.  114. 

(3)  10  Ad.&  El.  427;  8.c.  8  Law  J.  Rep.  (w.s.) 
Q.B.  265. 

(4)  10Eut,261. 

(5)  1  Scott,  N.R.  36;  S.C.  1  Man.  &  Or.  iZ5, 
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d.  Gray  v.  Stanton  (6),  Doe  d.  DHhn  v» 
Parke  (7). 

Cur^  advm  wUi* 

WiLDB,  C.J.  now  (Feb.  15,  1847.)  deli- 
vered the  jadgment  of  the  Court(8). — In  thia 
ease  the  ejectment  is  brought  to  recover  pot- 
session  of  certain  farms  and  lands  situate  in 
the  county  of  Radnor,  in  the  principality  of 
Wales,  in  the  occupation  of  the  defendant* 
The  ejectment  came  on  to  be  tried  in 
August  1845,  at  the  Summer  Assizes,  then 
held  at  Presteign,  in  and  for  the  county  of 
Radnor,  when  a  verdict  was  found  for  the 
plaintiff,  by  consent  of  the  parties,  subject 
to  an  order  of  Nisi  Prius,  by  which  it  waa 
referred  to  a  barrister,  to  state  a  case  for  the 
opinion  of  this  Courl^  and  to  state,  among 
other  things,  what  estate  and  interest  was 
conveyed  by  certain  deeds  of  settlement, 
therein  particularly  mentioned;  and  the 
cause  comes  before  the  Court  upon  the 
special  case,  stated  by  the  referee  under  the 
authority  of  the  order  of  Nisi  Prius«  The 
case  states  a  number  of  deeds  connected 
with  the  title  under  which  the  lessor  of  the 
plaintiff  claims,  and  many  facts  connected 
with  questions  which  existed  between  the 
parties  at  the  tim^  of  the  reference,  to  which 
it  will  not  be  necessary  to  advert  for  the 
purpose  of  the  judgment  of  the  Court,  inas- 
much as,  upon  the  argument,  the  general 
title  of  tlie  lessor  of  the  plaintiff  was  ad* 
mitted ;  and  the  questions  submitted  to  the 
judgment  of  the  Court  were  quite  indepen- 
dent of  the  matters  referred  to,  and  were 
brought  within  a  very  narrow  compass.  It 
was  aidmitted  upon  the  argument,  that  the 
lessor  of  the  plaintiff  was  tenant  in  tail 
under  the  limitations  of  certain  deeds  of 
settlement,  and  that  he  was  entitled  to 
recover  in  this  action,  unless  the  defendant 
could  establish  a  valid  defence  upon  the 
objections  specifically  submitted  to  the 
Court  [After  stating  the  facts  relevant  to 
the  questions  before  the  Court,  his  Lord- 
ship proceeded.]  Upon  these  facts,  it  was 
admitted  on  behalf  of  the  defendant,  that 
the  lease  granted  by  Thomas  Phillips,  the 
last  tenant  in  tail,  was  not  in  conformity  to 
the  statute,  or  valid  as  against  the  lessor  of 

(6)  1  Me6.&  WeU. 69i> ;  s.c.  5  Uw  J.  Rep.  (n.s.) 
Ezob.  258. 

(7)  Gow.  N.P.C.  180. 

(8)  Wilde,  CJ.,  ColUosn,  J.,  Mtule,  J.,  and 
CressweU,  J. 


the  plaintiff.  But  it  was  said  that  the  lease 
was  voidable  only,  and  that  an  actual  enttj 
was  necessary  to  avoid  such  lease,  before 
the  day  of  the  demise  in  the  declaration.  It 
waa'  further  contended,  that,  by  the  com- 
munication set  forth  in  the  case,  a  tenancy 
had  been  created  between  the  lessor  of  the 
plaintiff  and  the  defendant,  which  it  vu 
necessary  to  determine  by  a  notice  to  qoit, 
before  the  lessor  of  the  plahitiff  could  recoTer 
the  possession.  For  the  plaintiff,  it  wai 
insisted,  first,  that  the  lease,  under  wfaich 
the  defendant  claimed,  was  void,  and  required 
no  entry  to  vest  the  right  of  possession  in 
the  lessor  of  the  plaintiff.  Secondly,  that 
the  confession  of  entry  in  the  consent  rule 
was  conclusive  evidence  of  a  sufficient  entiy, 
if  any  were  necessary  to  entitle  the  plaintiff 
to  recover.  Thirdly,  it  was  insisted  for  the 
plaintiff  that  no  tenancy  had  been  created 
between  his  lessor  and  the  defendant. 
Fourthly,  for  the  plaintiff,  it  was  contended, 
that  if  a  tenancy  was  created,  the  conduct 
of  the  defendant  amounted  to  a  diaclaimw 
to  hold  as  tenant  to  the  lessor  of  the  plain- 
tiff, and  therefore  determined  the  tenancy. 
The  title  of  the  lessor  of  the  plaintiff  being 
admitted,  as  heiote  stated,  it  is  only  neces- 
sary to  consider  the  objections  opposed  to 
his  recovery  of  possession*  The  first  objec- 
tion  is,  that  the  lease  by  the  tenant  in  tail 
is  not  void,  but  voidable  only.  The  autho- 
rity cited  for  the  proposition  was  Co.  lAtt 
45,6.  Whether  the  whole  paas^e  really 
establishes  the  proposition  for  which  it  u 
cited  may  be  open  to  some  doubt,  as  apfdied 
to  the  present  case ;  but  it  is  not  material 
to  be  considered,  as  it  was  admitted  that, 
at  all  events,  the  lease  would  be  avoided  by 
entry ;  and  if,  therefore,  a  suffident  entry  bai 
been  made,  the  question  whether  the  lease 
is  void  or  voidable  becomes  immateriaL 

It  has  become  common  learnings  that  an 
actual  entry  is  only  now  necessary  in  one 
case,  and  that  is  to  avoid  a  fine  widi  pro- 
clamations; and  the  only  gnmnd  upon 
which  it  is  held  to  be  neceasary  in  that  case 
is,  the  supposed  stringency  of  the  expieo 
words  of  the  Statute  of  Fines,  4  Hen.  7. 
c.  24.  By  that  statute,  it  is  enacted^  ^  that, 
after  the  engrossing  of  every  fine  to  be 
levied,  &c.  of  any  lands,  &C|  the  aame  fine 
be  openly  and  solemnly  read  and  pEodaimai 
in  the  same  court,  the  same  teim,  and  in 
three  terms  then  next  foUowinfp,  the  same 
engrossing  in  the  same  court  on  four  seveial 
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days  m  every  term,  &c«  and  the  said  pro- 
damatkm  so  had  and  made,  the  said  fine  to 
be  a  final  end,  and  conclude  as  well  privies 
as  strangers  to  the  same,  except  women 
corerts  (other  than  heen  parties  to  the  said 
fioe),  and  every  person  then  heing  within 
the  age  of  twen^^-one  years,  in  prison,  or  ont 
of  the  realm,  or  not  of  whole  mind,  at  the 
time  of  the  said  fine  levied,  not  parties  to 
such  fine,  and  saving  to  every  person  or 
persons,  and  to  their  hens,  other  than  the 
parties  in  the  said  fine,  such  right,  title, 
clairo,  and  interest  as  they  have  to  or  in  the 
said  lands,  &c.,  the  time  of  such  fine  en- 
grossed; so  that  they  pursue  their  title, 
claim,  or  interest  by  way  of  action  or  lawful 
entry,  within  five  years  next  after  the  said 
proclamation    had    and  made;    and    also 
saving  to  all  other  persons  such  action,  right, 
titley  daim,  and  interest  in  or  to  the  said 
lands,  &c.  as  first  shall  grow,  remain,  or 
descend,  or  come  to  them  after  the  said  fine 
engrossed  and  proclamation  made  by  force 
of  any  gift  in  the  tail,  or  by  any  other  cause 
or  matter  had  and  made  before  the  said  fine 
Icnedy  so  that  they  take  their  action  or 
parsue  their  said  right  and  title,  according 
to  the  law,  within  five  years  next  after  such 
action,  right,  title,  claim,  or  interest  to  them 
accrued,   descended,  remained,    fallen,   or 
come," 

In  all  other  cases  where  entry  is  neces* 
sary  to  vest  the  possession,  or  right  of  po8ses*> 
sion,  proof  of  actual  entry  is  not  necessary ; 
bat  the  confession  in  the  consent  rule  is 
deemed  to  be  sufficient  evidence  that  the 
required  entry  was  made.  The  authorities 
to  this  efiTect  abound.  In  Oates  d.  Wigfali 
^ .  Brydon  (9)  a  question  arose  as  to  the 
tffect  of  the  consent  rule  as  proof  of  an 
ouster  by  one  tenant  in  common  of  another. 
Lord  Mansfield,  after  stating  that  the  mean- 
ing of  confessing  lease,  entry  and  ouster 
vas  to  bring  the  matter  to  the  mere  ques- 
tion of  the  plaintiff's  possessory  title,  said, 
that  actoal  entry  was  held  necessary  to  avoid 
\  fine,  firom  the  words  of  the  statute,  as  the 
trord  "  action"  could  not  mean  "  ejectment." 
fn  all  other  cases  the  confession  of  lease, 
Titrv  and  ouster  is  sufficient ;  and  so  it  is 
:ow  settled  that  it  is  sufficient  for  an  eject- 
iient  brought  for  a  condition  broken.  In 
Jenkins  d.  Hartu  v.  FrichaTd{\^\  a  fine 
md  been  levied,  and  the  Court  fidjudged  an 

(9)  3  Barr.  1895. 
{W)  2  Wilt.  45. 


actual  entry  n'ot  to  be  necessary  to  be  made 
in  order  to  avoid  a  fine  at  common  law  as  that 
was,  being  without  proclamations.  In  Good- 
right  d.  Hare  v.  Cator  (1 1),  a  question  arose 
whether  an  entry  was  necessary  to  sustain 
the  ejectment,  which  was  brought  to  recover 
possession  upon  condition  broken  by  non- 
payment of  rent.  Lord  Mansfield  said: 
*'  We  have  looked  very  particularly  into  the 
cases  for  200  years  back,  and  we  find  great 
contrariety  of  opinion,  whether  an  actual 
entry  is  necessary  to  maintain  an  ejectment 
on  a  clause  of  re-entry  for  non-payment  of 
rent;  but  in  the  most  distant  period  the 
better  opinion  has  been  that  it  is  not.  This 
was  Lord  Hale's  opinion,  and  is  mentioned 
as  such,  and  as  that  of  L.  C.  J.  Scroggs,  by 
Lord  Holt  in  Little  v.  Heaton  ( 1 2).  But  we 
look  upon  it  as  having  been  fully  settled,  in 
1 703,  by  the  opinion  of  all  the  Judges,  upon 
deliberation  and  consideration  of  all  the 
cases,  that  an  actual  entry  is  only  necessary 
to  avoid  a  fine.  And  so  the  practice  has 
been  ever  since.  The  reason  of  the  thing 
is  agreeable  to  the  practice ;  for  it  is  absurd 
to  entangle  men's  rights  in  nets  of  form 
without  meaning ;  and  an  ejectment  being 
a  mere  creature  of  the  court,  passed  for  the 
purpose  of  bringing  the  right  to  an  exami- 
nation, an  actual  entry  can  be  of  no  service. 
In  the  case  of  fines,  it  is  required  by  a  posi- 
tive rule  of  law,  and  clearly  necessary  under 
the  statute  4  Anne,  c.  16."  In  Doe  d. 
Ducket  V.  Watta  (13)  a  fine  had  been  levied, 
but  before  the  proclamations  had  been  made 
an  ejectment  was  brought,  and  it  was  in- 
sisted that  the  plaintiff  could  not  recover 
for  want  of  entry  before  the  ejectment. 
The  Court  refused  a  rule  ntn  upon  the 
ground  of  misdirection,  in  ruling  that  the 
consent  rule  rendered  proof  of  actual  entry 
unnecessary.  Lord  Ellenborough  there 
said,  "  The  statute  4  Hen.  7.  makes  a  fine 
with  proclamation  a  bar,  saving  the  rights 
of  persons  who  pursue  them  by  action  or 
lawful  entry  within  a  certain  time.  In  Oatee 
V.  Bridon{l4\  Lord  Mansfield  said,  that  the 
confession  of  lease,  entry  and  ouster  was 
sufficient  in  all  cases,  except  in  the  case  of 
Sifine  with  fMroelamations,  in  which  case  it 
was  necessary  to  prove  an  actual  entry." 

(11)  Doog.4<0. 

(12)  1  Smlk.  259;  s.c.  2  U.  Rajm.  750. 

(13)  9  £a8t,  17. 

(14)  BolL  N.P.  103,  and  the  same  case  as  Oates 
d,  Wigfali  V,  Brydon. 
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In  the'  note  to  Dot  6.  Dvsket  v.  Watta,  H 
.»  Mid,  "  Lord  Coke  ■eems  to  consider  the 
statDt«  of  Edw.  1.  u  repealed  by  the 
Hen.  7i  bo  far  as  to  render  an  entry  of 
the  party'i  claiin  at  the  foot  of  the  fine 
unavailable  at  this  Aay.  Certainly  it  muit 
ba  unavailable  againrt  a  fine  levied  witb 
'proelamationa  according  to  the  latter  sta- 
tute; and  since  the  (tatnte  21  Jac.  1. 
c.  16.  Ae  party  haWng  a  right  of  entry 
hai  tirenty  yean  mtkia  wUch  to  make 
bis  entry  after  bis  right  accrues;  bnt  by 
the  statute  4  Anne,  c.  16.  s.  16,  no  claim 
or  entry  on  lands  shall  be  of  any  force  or 
effect  to  avoid  any  fine  levied  wttA  froci*- 
wtatiant,  at  diall  be  a  sufficient  entry  or  claim 
vritbin  the  statute  of  Jac.  1,  unless  an  action 
shall  be  therenpon  commenced  within  one 
year  after,  &e.  and  proaacated  with  effect. 
Upon  the  whole,  it  leems  now,  that  far  evety 
purpoae,  except  that  of  avoiding  a  fine  uiti 
fun^amation*,  in  which  cue  the  statute  of 
Hen.  7.  requires  an  entry,  the  bringing  of 
an  eieetment  will  serve  the  same  purpoie : 
wid  indeed,  if  the  good  sense  of  the  thing  is 
to  be  regarded,  it  seems  lietter  adapted  to 
answer  any  useful  purpose  for  which  an 
actual  entry  on  the  land  was  cmginally 
required,  or  caa  at  this  day  be  tnade."  See 
also  Dvfpa  v.  Mayo{\i). 

Even  if  any  questinu  could  now  be  made, 
'whether  an  entry  is  necessary  to  avoid  a 
«  fine  M  common  law,  it  seems  perfectly 
clear  that  in  all  other  cases  where  entry  is 
necessary,  the  confession  in  the  consent  rule 
is  sufficient  evidence  of  the  fact  of  such 
entry.  We  therefore  think,  there  is  no  ob- 
jection to  the  plaintiff's  recovery,  npon  the 
ground  tiiat  he  has  not  proved  a  sn&ieient 
entry  ;  if,  indeed,  catry  wa«  neceuary. 
Upon  tile  objection  urged,  that  an  nnde- 
termined  tenancy  existed  on  the  day  of  the 
demise,  we  are  of  opinion  that  no  tenancy 
was  ever  created  between  the  parties.  The 
utmost  extent  of  the  evidence  is,  to  shew  a 
negotiation  between  the  parties,  with  a  view 
to  a  demiae,  if  the  parties  could  agfee,  and 
that  snch  negotiation  was  determined  by 
the  defendants'  acts  and  tefunl  to  pay  rent 
to  Um  lesaor  of  the  plaintiff.  The  negotia- 
tion had  not  advanced  to  the  adjnitment  of 
the  amount  of  rent,  or  any  of  the  other 
material  terms  of  tenancy.  It  is  plain  that 
the  defendant  did  not  consider  that  he  had 

(14)  1  Wins.  Saiud.  S8T.  a.  16. 


become  tenant  to  the  lessor  of  the  [^atiir; 
as,  if  he  had  ao  become,  he  could  have  had 
no  pretence  for  rafnaing  to  pay  the  Jeuor 
of  the  plaintiff  any  rent,  upon  the  grouad 
of  an  advene  claim,  which  he  peremptorilj 
did :  but  if  the  defendant  did  hold  ai  lensiil 
to  the  lessor  of  the  plaintiff,  by  agne- 
-ment  made  between  them,  in  that  ease  the 
setting  up  an  adverse  tide  aa  a  ground  f<H 
refusing  to  pay  any  irat  to  the  piaintifi', 
was  a  diacUimer  of  his  then  holding  ai 
tenant  to  the  plaintiff.  In  Dot  d.  Cahert 
V.  F)rm»d,  md  most  of  &t  other  eases 
where  the  question  of  disclaimer  haa  arisen, 
the  parties  in  possession  have  not  claimed 
to  be  tenanta  under  contracts  made  with 
the  persons  asserting  a  ri^t  of  eatjy  by 
force  of  the  diaelaimer ;  bnt  the  dain  of 
.tenancy  by  inch  peraons  was  by  opaati<m 
of  law,  by  virtue  of  contracts  of  demise  and 
tenancy  made  with  other  persons,  thro^b 
oi  under  whom  the  parties  claim  who  tnciii 
on  the  right  of  possession ;  but  in  tfaii  ease, 
the  defendant  claims  to  retain  poiaestioii 
upon  the  ground  that  he  has  agreed  to  hold 
the  land  aa  tenant;  uid  when  a  penon  aa 
circumttaneed  says,  as  the  defbndaat  did, 
"I  will  pay  jFon  no  rent  nntil  it  is  set^ 
who  is  entitM  to  the  property,  and  will 
then  pay  to  the  person  who  shdl  eataUi^ 
his  title  thereto,"  we  think  this  mnU  be 
deemed  to  be  a  diselaimer  of  an  ntistiiE 
relation  of  lantHoid  and  tenant,  and  a  pat- 
ting of  the  peraon  of  whom  he  now  pn- 
fesses  to  bold  aa  tenant  to  die  pn>of  of  Ui 
title ;  and  he  cuinot'  therefme  effectnsUT 
resist  an  ejectment  made  neceasary  by  bi 
own  conduct,  in  repudiating  a  title  nndet 
wbieh  be  dairos  to  tetain  posseaaion  of  cb 
land. 

We  think,  that  the  rdation  of  landlori 
and  tenant  never  existed  between  the  kw* 
of  the  pluntiff  and  the  defendant ;  and  tbiL 
ifite' 
condu 
to  ad 
of  the 

We 
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estabi 
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COCKS  P.  PURDAY. 


Copyright — Foreigner — First  Publication 
^Jssignment. 

i^Milien  amy,  iheauthor  of  a  work  first  pub' 
lished  in  England,  has  a  copyright  in  it  whe^ 
iher  it  be  composed  in  this  country  or  abroad, 

A  contemporaneous  publication  abroad 
does  not  defeat  the  copyright  here, 

A  special  ease  stated  that  the  copyright 
was  sold  by  letter  to  the  plaintiff,  and  that 
suck  a  sale  was  valid  by  the  law  of  the  country 
tehere  it  was  made  : — Held,  that  the  plaintiff 
was  an  "  assign"  of  the  author,  under  the 
5^6  Viet,  e,  45.  ss.  2,  8,  and  as  such 
entitled  to  copyright. 

Case  for  the  infringement  of  the  copy- 
right of  a  musical  publication. 

Pleas — First,  not  guilty;  second,  that 
there  was'  no  subsisting  copyright;  third, 
that  the  plaintiff  was  not  the  proprietor  of 
the  copyright. 

The  cause  was  tried,  before  Erie,  J.,  at 
the  Sittings   for  Middlesex,   after  Trinity 
tenn,  1846,  when  a  verdict  was  found  for 
the  plaintiff  for  40s.  damages  and  costs, 
with  leave  to  the  defendant  to  move  to  enter 
a  nonsuit,  and  with  liberty  to  either  party 
to  tarn  the  fiicts  into  a  special  verdict.     On 
the  defendant  moving  to  enter  a  nonsuit, 
pursuant  to  the  leave  reserved,  it  was  agreed 
between  the  parties   and  ordered  by  the 
Court,  that  the  verdict  should  be  subject  to 
a  ease,  with  liberty  to  either  party  to  turn 
the  same  into  a  special  verdict.  The  follow- 
ing are  the  material  parts  of  the  case:-* 
The  plaintiff  ia  an  Englishman,  domiciled 
in  England,  formerly  carrying  on  business 


as  a  music  publisher  in  Prince's  Street, 
Hanover  Square,  now  in  New  Burling- 
ton Street,  and  the  defendant  is  also  a 
music  publisher,  carrying  on  business  in 
Holbom.  The  author  of  the  musical  com- 
position called  '*  Die  Elfen  Walzer"  is 
Joseph  Iiabitzky,  a  native  of  Carlsbad,  in 
the  kingdom  of  Bohemia,  in  the  empire  of 
Austria,  and  domiciled  there.  Previous  to 
the  month  of  September  1842  the  copy- 
right of  the  said  musical  composition  "  Die 
Elfen  Walzer"  was  sold,  by  letter,  to  the 
plaintiff,  by  Johann  Hoffinann,  a  native  of 
Prague,  and  domiciled  there,  he  having 
previously  purchased  it  of  the  said  Joseph 
Labitzky,  of  which  said  letter  the  following 
is  a  copy  :— 

"  Messrs.  Cocks  &  Co.  London. 

**  Leipiig,  August  8,  1842. 

"  In  order  of  Mr.  J.  Hoffmann,  of  Prague, 
I  over  send  you  with  this  an  exemplar  of  the 
epreuves  corrigies  of  Labitzky's  Waltz  op. 
86.  The  term  of  publication  is  fixed  on 
the  1st  of  September.  You  will  credit  the 
amount  of  the  honorar,  as  usually,  to  Mr. 
John  Hofilmann.         I  am.  Sir, 

'*  Yours  most  obediently, 

"  Friedrick  Hofmeister." 
Which  letter  was  written  and  signed  by 
Friedrick  Hofmeister,  by  the  authority  and 
direction  of  Johann  Hoffmann.  The  said 
musical  composition  was  first  published 
abroad  on  the  Ist  of  September  1842.  On 
the  same  day  an  entry  was  made,  by  the 
direction  and  on  the  behalf  of  the  plaintiff, 
in  the  Book  of  Registry  of  Copyrights  and 
Assignments  kept  at  the  Hall  of  the  Sta- 
tioners* Company,  pursuant  to  the  statute 
5  &  6  Vict.  c.  45,  intituled  **  An  Act  to 
amend  the  law  of  copyright ;"  of  which 
entry  the  following  is  a  copy  :— 


Time  of 

naluDg  the 

Entry. 


Title  of  Book. 


Sept  I,  1842. 1  Die  Elfen  Walzer,  com- 
posed for  the  Piano 
Forte  by  Joseph 
Labitzky 


Name  of  Publisher, 

and 
Place  of  Publication. 


Messrs.  Cocks  &  Co. 
20,  Princes  Street, 
Hanover   Square, 
London. 


Name  and  Place  of 

Abode  of  Proprietor 

of  Copyright 


Robert  Cocks,  of 
No.  S,   Ladbrooke 
Terrace,  Middle- 
sex. 


Date  of 

first 

Publication. 


Sept  1,  1842. 


lie  said  musical  composition  was  published 
nd  sold  by  the  plaintiff  at  his  shop  in 
New  SBBiaa,  XVII^C.P. 


Prince's  Street,  Hanover  Square,  for  the 
first  time  on  tlie  said  1st  of  September  1842, 
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the  plainUff  having  received  a  proof  copy 
ahout  tan  days  before,  and  printed  it  ac- 
cording to  the  day  named  for  the  publica- 
tion. 

On  the  7th  of  August  1845,  the  plaintiff 
purchased  of  the  defendant  at  his  shop,  in 
Holborn,  a  copy  of  the  same  musical  com- 
position printed  and  published  by  the  de- 
fendant. An  indenture,  purporting  to  be 
under  seal,  dated  the  18th  of  July  1843,  was 
made  between  Johann  Hoffmann  and  Joseph 
Labitsky,  the  said  author,  of  the  one  part, 
and  the  plaintiff  of  the  other  part,  and 
executed  by  Hoffmann  and  Labitzky,  and 
duly  stamped,  so  as  to  be  a  valid  deed  ac* 
cording  to  the  Austrian  law,  which  prevailed 
where  Hoffmann  and  Labitzky  resided, 
whereby  Hoffmann  and  Labitzky,  in  con- 
sideration of  the  sum  of  111^.  paid  by  the 
plaintiff,  sold  and  assigned  to  him  the  copy- 
right, among  other  compositions,  of  the  said 
**  Die  Elfen  Walzer,"  and  aU  their  interest 
therein.  By  the  Austrian  law,  which  prevails 
both  in  Bohemia  and  Prague  where  Labitzky 
and  Hoffmann  respectively  at  the  time  of 
the  sale  of  the  said  copyright  resided,  a  copy- 
right may  be  assign^  by  word  of  mouth 
without  any  writing.  An  author  is  the  pro- 
prietor of  the  copyright,  and  has  a  copyright 
for  his  life  and  thirty  years  ai^rwards  by 
virtue  of  his  authorship,  and  an  author  may 
transfer  the  copyright  to  another  individual 
for  one  country,  after  haying  published  it 
himself. 

The  jury,  in  answer  to  a  question  from 
the  learned  Judge,  found,  as  a  fact,  that  there 
had  been  no  publication  abroad  of  "Die 
Elfen  Walzer"  prior  to  the  publication  in 
this  country,  but  that  the  publication  abroad 
and  in  England  was  simultaneous. 

The  question  for  the  opinion  of  the  Court 
was,  whether  the  plaintiff  was  entitled  to 
maintain  his  action  against  the  defendant  for 
the  piracy  of  the  said  musical  composition. 
If  the  Court  should  be  of  opinion  that  the 
plaintiff  was  entitled  to  maintain  his  said 
action,  then  the  verdict  was  to  be  for  the 
plaintiff,  on  all  the  issues ;  but  if  the  Court 
should  be  of  a  contrary  opinion,  then  a  non- 
suit was  to  be  entered. 

Talfourdt  Setj.  (January  19)  for  the 
plaintiff.— It  is  contended  for  the  defendant 
in  the  first  place,  that  a  foreigner  domi- 
ciled abroad  cannot  have  a  copyright  in  this 


country.     But  Puani  v.  Lawsan{\)  shevs 
that  an  alien  domiciled  abroad  may  have 
'  personal  rights  here,  and  may  sue  in  the 
English  courts  in  respect  of  injuries  to  such 
rights.  De  Londre  v.  Shaw  {2)  and  Page^. 
Townsend  (3)  are  relied  on  for  the  defen- 
dant.    In  the  former  case  the  Vice  Chan- 
cellor certainly  said,  '*  the  Court  does  not 
protect  the  copyright  of  a  foreigner ;"  but 
there  was  no  real  question  there  of  copj- 
right,  the  matter  in  dispute  being  an  imita- 
tion of  labels  and  seals  on  bottles  containing 
medicine,  and  it  turned  upon  the  plaintiff's 
right  not  to  have  inferior  articles  palmed 
off  upon  the  public  as  of  his  mann&cture. 
Page  v.   Toumsend  was  decided  upon  the 
terms  of  a  particular  statute,  the  17  Oeo.  3. 
c.  57,  which  was  passed  for  the  protection 
of  prints    engraved,  designed,  etched  or 
worked  in  Great  Britain.     That  act  pur- 
ported to  be  for  the  protection  of  British 
Art,  but  no  such  words  occur  in  the  Copy- 
right Act.     In  Bentley   v.   Faster  {A\  it 
was  held   that  an  alien  domidled  slwoad 
publishing  a  work  first  in  this  country  is 
entitled  to  copyright.  D'AUname  v,  Bt^u^ 
(5)  shews  that  tibe  English  assigaee  of  a 
foreign  composition,  ^rai  published  in  Eng- 
land,  is  entitled  to  the  protection  of  the 
copyright  laws  in  England.     The  lecood 
question  is  whether,  as  there  was  in  thii 
case  no  publication  in  England  before  ilie 
piiblication  abroad,  the  plaintiff  is  entitled 
to  protection.     For  'the  defi^ndant  it  is  con- 
tended, that  the  contemporaneous  puUio* 
tion  abroful  disentitled  the  plaintiff  to  main- 
tain his  action.     This  point  arises  on  the 
case  of  ChappeU  v.  Purday  (6),  whoe  it 
was  said,  that  if  a  foreign  author,  not  having 
published  abrpad,7Sr«t  publishes  in  England, 
he  may  have  the  benefit  of  the  statute.    lo 
ClemefUi  v.  Walker  (7),  where  it  was  held, 
that  after  a  publication  abroad,  no  copyright 
was  acquired  by  a  subsequent  puhlicatioa 
here,  at  a  considerable  interval,  and  after 
another  publication  here,  it  seems  diat  the 

(1)  6  Biog.  N.C.  90  ;  i.  c.  9  Uv  J.  lUp.  (f^.) 
C.P.  12. 

(2)  2  Sim.  287. 

(3)  5  Ibid.  805. 

(4)  10  Ibid.  829. 

{5)  1  You.  &  Coll  288;  a.c.  4  Uw  i.  Rff*. 
(N.8.)£zch.  £q.  21. 

(6)  14  Mee.  &  WeU.  303 ;  a.  c  14  Law  i.  Rf^ 
(N.a.)  Bxeh.  258. 

(7)  2B.&C.86l;t.c2UwJ.Ileik.K.6.17u 
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case  would  have  been  differently  considered, 
if  the  author  had  published  promptly  here, 
and  had  made  the  first  publication  here. 
From  the  case  of  Chappell  v.  Purday  it 
appears  that  a  foreigner,  author  of  a  work 
unpublished  abroad,  may  communicate  his 
copyright  to  a  British  subject.  In  the 
present  case  there  was  no  publication  abroad 
before  the  publication  here,  for  the  publi- 
cations were  eontemporaneous.  The  third 
question  is,  whether  the  plaintiff  has  de- 
rived a  good  title  from  the  original  author. 
The  case  states  that  the  copyright  was 
*^  sold  by  letter"  to  the  plaintiff  by  Johann 
Hofiinann,  of  Prague,  who  had  purchased  it 
of  Labitzky,  the  author. 

[Madlb,  J. — Is  not  the  meaning  of  the 
letter  this^that  Hoffinann  having  bought 
Labitzky's  copyright,  and  wishing  to  pub- 
iish  it  at  Prague  and  in  England  on  the 
same  day,  engages  the  plaintiff  to  have  it 
pubh'shed  in  England  ?] 

That  point  was  not  raised  at  the  trial.  It 
is  stated  in  the  case  that  there  was  a  sale. 
Copyright,  as  defined  in  the  5  &  6  Vict, 
c.  45.  s.  2,  is  personal  property,  and  can 
pass  like  other  personal  property.  In  Power 
r.  Walker  (8)  Lord  EUenborough  said  that 
the  assignment  of  a  copyright  should  be  in 
writing;  but  at  common  law  there  is  no 
difference  between  oral  contracts  and  con- 
tracts in  writing,  unless  they  are  by  deed. 
At  all  events,  this  contract  was  made 
abroad,  where  a  parol  agreement  is  stated 
to  be  sufficient. 

Ckannellf  Serj.  for  the  defendant.— It  is 
necessary  for  the  plaintiff  to  make  out  the 
existence  of  a  copyright,  and  that  the  right 
had  vested  in  him.  The  plaintiff  relies  in 
prtrt  on  the  entry  made  under  the  5  &  6  Vict, 
c.  45,  at  Stationers'  Hall  on  the  1st  of 
September,  as  establishing  aprtnid/act^  case. 
That  is  an  entry  by  the  plaintiff  himself, 
I'v  which  he  asserts  a  title  in  himself.  Such 

w 

a  proceeding  would  not  generally  be  in 
accordance  with  the  principles  of  law.  It 
is  not  to  be  forgotten,  that  the  11th  section 
of  the  act  provides  that  the  entry  shall  be 
only  primd  facie  evidence.  The  plaintiff 
rciristered  on  the  1st  of  September,  as  pro- 
prietor. Now,  was  he  at  that  time  pro- 
prietor ?  He  says  he  derived  his  title  from 
i>abitzky,  the  author,  through  Hoffmann. 
i  lie  entry  does  not  shew  the  assignment  to 

(8).4Ciimpb.8. 


the  plaintiff,  although  the  act  contemplates 
the  entry  of  an  assignment,  and  an  assign- 
ment by  entry.  But  Labitzky  had  no 
copyright  in  England,  and  therefore  he 
could  not  transfer  any  copyright  to  Che 
plaintiff.  The  question  has  been  argued 
on  the  -other  side,  whether  a  foreigner  can 
have  a  copyright  in  England,  and  attention 
has  been  drawn  to  the  case  of  Chappell  v. 
Purday.  The  doubt  raised  there  was  not 
as  to  the  party  being  an  alien,  but  his  being 
an  alien  living  abroad.  But  supposing  a 
foreigner  residing  abroad  or  his  assignee 
can  have  a  copyright,  he  must  acquire  it  by 
a  first  publication  here,  and  the  cases  have 
decided  that  if  the  first  publication  was 
made  abroad,  there  is  no  copyright  here. 
Though  the  case  finds  that  the  publication 
abroad  was  simultaneous  with  the  publica- 
tion here,  it  does  not  follow  that  the  first 
publication  was  here.  If  the  first  publica- 
tion was  not  made  here,  the  foreign  pro- 
prietor had  no  right  which  he  could  assign. 
If  the  letter  did  not  operate  as  an  assign- 
ment, the  deed  of  July  1843  cannot  be  relied 
on  as  the  assignment,  as  there  had  been  a 
previous  publication  by  the  plaintiff  in  Sep- 
tember 1842.  It  cannot  be  said  that  that 
was  a  publication  by  Labitzky  or  Hoffmann. 
Talfourdf  Serj.  in  reply.— The  authorities 
do  not  establish  that  a  foreigner  living  abroad 
cannot  have  a  copyright  in  England.  Bewl' 
ley  V.  Foetet  and  Chappell  v.  Purday  shew 
the  contrary.  The  publication  here  was  a 
first  publication ;  there  was  none  before  it. 
Then  as  to  the  title,'  the  letter  operated  as 
a  sufiicient  assignment  by  the  law  of  the 
country  ;  but  if  it  did  not,  it  appointed  the 
plaintiff  agent  for  Hoffmann  to  make  the 
first  publication  in  England,  and  then  there 
was  a  perfect  assignment  by  Hoffinann  to 
the  plaintiff  by  the  deed  of  1843. 

Cur.  adv.  vuU. 

Wilde,  C.J. — (May  12,)  delivered  the 
judgment  of  the  Court  (9).  —  This  was 
an  action  on  the  case  for  the  infringement 
of  the  copyright  of  a  musical  publication. 
The  defendant  pleaded  Not  guilty;  se- 
condly, that  there  was  no  subsisting  copy- 
right in  the  publication ;  and,  thirdly,  that 
the  plaintiff  was  not  the  proprietor  of  the 
copyright.      The  cause  was    tried   before 

(9)  Wilde,  C.J.,  Maule,  J.,  Cresswell,  J.,  and 
Wiltiama,  J. 
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Mr.  Justice  Erie,  when  a  verdict  was  found 
for  the  plaintiff,  subject  to  a  special  case, 
which  stated  in  substance  that  the  plaintiff 
is  an  Englishman  domiciled  in  England, 
and  Joseph  Labitzky,  a  native  of  Carlsbad, 
in  the  empire  of  Austria,  and  domiciled 
there,  was  Uie  author  of  the  work*  By  the 
law  of  Austria,  which  prevails  at  Prague, 
where  Johann  Hoffmann  is  domiciled,  as  well 
as  at  Carlsbad,  an  author  has  copyright  in 
his  works  for  his  own  life  and  thirty  years 
after,  and  may  assign  it  by  word  of  mouth. 
Johann  Hoffmann  became  the  purchaser  and 
assignee  of  the  copyright  of  the  work  in 
question  from  Labitzky,  and  afterwards  sold 
it  to  the  plaintiff,  by  a  letter,  dated  the  8th 
of  August  1842,  written  and  signed  by  au* 
thority  of  Hoffmann,  which  letter  was  set  out 
in  the  case,  and  stated,  amongst  other  things, 
that  the  period  of  publication  was  fixed  for 
the  Ist  of  September.  On  the  1st  of  Sep- 
tember 1842  the  plaintiff  made  an  entry  in 
the  register  at  Stationers'  Hall,  and  stated 
therein  that  he  was  the  publisher  and  pro- 
prietor, and  that  the  date  of  the  first  publi- 
cation was  the  1st  of  September  1842.  On 
the  18th  of  July  1848  a  formal  assignment 
of  the  copyright  of  this  and  other  musical 
compositions  was  made  to  the  plaintiff  by 
indenture  between  Labitzky  and  Hoffmann 
of  the  one  part,  and  the  plaintiff  of  the  other 
part.  The  defendant  sold  a  copy  of  the  same 
work,  published  by  himself,  on  the  7th  of 
August  1845.  The  jury  found  that  there 
bad  been  no  publication  abroad  prior  to  the 
publication  in  England  ;  but  that  the  publi- 
cations abroad  and  in  this  country  were 
simultaneous.  Three  points  were  raised 
and  discussed  at  the  bar :  first,  whether  a 
foreigner  domiciled  abroad  can  have  a  copy- 
right in  this  country ;  secondly,  whether  he 
can  have  it  where  there  is  not  a  publication 
here  before  publication  abroad ;  and,  thirdly, 
if  it  can  exist  under  such  circumstances, 
whether  the  plaintiff  had  derived  a  good  title 
from  the  original  author.  As  to  the  first 
point  no  legal  principle  was  suggested  as 
the  foundation  of  the  argument  that  an  alien 
friend  is  not  to  have  copyright  in  a  work 
composed  by  him  abroad,  and  first  published 
in  En^and.  There  are,  indeed,  some  dicta 
in  the  books,  to  the  effect  that  a  foreign 
author  is  not  protected  against  a  publica- 
tion of  his  work  in  England.  Probably 
those  dicta  were  intended  to  apply  only  to 


caaes  where  a  foreign  author  baa  published 
his  work  abroad,   and  not  in    EngUnd. 
In    Chappell  v.  Purda^t   this  subject  n 
fully. discussed;  and  although  an  opinion 
was  expressed  that  a  foreign  author  has  Dot 
any  copyright  in  England,  unless  he  pub- 
lishes his  works  here,  yet  it  was  dedded 
that  when  he  publishes  here  he  has  such 
copyright,  unless  he  has,  by  previous  pob- 
lication  abroad,  made  the  work  jmblicijwu^ 
as  was  said  in   Cruiehard  ▼.  Mori  (12), 
There  are  two  cases  of  D'Aknawe  v.  Bootey 
and  Benileif  v.  Foster^  where  it  has  been 
expressly  held  that  a  foreigner  composing  a 
work  abroad,   and  first   publishing  it  in 
England,  has  copyright,  and  is  protected ; 
and  in  Clementi  v.   Walker^  where  it  was 
held  that,  after  a  publication  abroad,  no 
copyright  was  acquired  by  publication  here 
after  a  considerable    interval,    and   after 
another  person  had  without  fraud,  and  in 
the  regular  course  of  trade,  published  the 
same  work  in  this  country,  an  opinion  was 
expressed  that  the  case  would  have  been 
different  had  the  publication  here  promptly 
followed  that  which  had  preceded  it  abroad, 
and  been  the  first  publication  in  this  coun- 
try.    The  cases  of  De  Landre  v.  Sham  and 
Pape  V.  TotPfuendf  which  were  cited  during 
the  argument,  are  not  authorities  the  other 
way.     The  first  was  an  application  for  an 
injunction  to  restrain  the  defendant  from 
imitating  certain  labels  and  seals  made  and 
printed  in  France,  and  it  was  refused  on 
the  ground  that  De  Lomdre  had  no  interest 
in  them,  although  the  Vice  Chancellor  of 
England  added  that  the   Court  does  not 
protect  the  copyright  of  a  foreigner.    If 
this  dictum  was  intended  to  apply  to  fore^ 
authors  who  have  not  published  in  thia 
country,  it  does  not  apply  to  the  present 
case ;   if  it  was  intended  to  apply  to  the 
case  of  a  foreign  author  who  haa  published 
his  work  here,  the  same  learned  Judge  in 
Bentley  v.  Foster^  where  the  point  was 
raised,  expressed  a  deliberate  opinion  in  op- 
position to  that  which  he  had  before  thrown 
out.    In  the  second  (Page  v.  Tommaend)^  an 
application  was  made  for  an  injanctiGn  to 
protect  the  supposed  copyright  in  certain 
engravings  executed  and  publiabed  abroad, 
and  the  question  turned  on  the  meaning  of 
certain  statutes  which  were  held  to  have  been 
passed  only  for  the  protection  of  prints  en- 
(12)  9  Law  J.  Rep.  (a.s.)  Chaac  227. 
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graved,  etched,  drawn  ^Qr  designed  in  Great 
firitain,  and  the  last  of  them,  the  17  Geo.  3. 
c.  57,  is  in  express  terms  so  limited  in  its 
operation.  The  general  rule  is,  that  an 
alien  may  acquire  personal  rights  and  main- 
tain personal  actions  in  respect  to  injuries 
to  them.  He  cannot  maintain  real  actions 
because  he  cannot  hold  land :  see  PUani  v. 
Lawtan.  It  appears  to  us,  then,  upon  the 
aotborities,  as  well  as  upon  principle,  that 
an  aUen  amy,  the  author  of  a  work  of  which 
be  ia  also  the  first  publisher  in  England, 
and  which  has  not  been  made  publici  juris 
by  a  prerioms  publication  elsewhere,  has  a 
copyright  in  tluit  work  whether  it  be  com- 
posed in  this  country  or  abroad. 

The  second  question  argued  at  the  bar  is 
scarcely  separable  from  the  first,  viz.,  whe- 
ther the  copyright,  which  the  author  or  his 
assignee  would  otherwise  have  had  in  this 
country,  was  defeated  by  the  contempora- 
neous publication  abroad.     If  it  be  correct 
to  say  that  a  foreigner,  the  author  of  a  wodk 
composed   abroad   and  published  in  this 
country,  is,  by  the  municipal  law  of  this 
country,  entitled  to  a  copyright  in  the  work, 
how  can  such  a  right  be  defeated  by  a 
contemporaneous  publication  abroad?     In 
the  popular  sense  of  the  word  each  would 
be  the  first  publication  ;  but  if  neither  could 
be  so  called,  the  result  would  be  the  same, 
for,  in  order  to  defeat  the  claim  of  copy- 
right, a  prior  publication  in  some  other  place 
or  by  some  other  party  should  be  proved. 

The  third  question  raised  was,  whether 
the  plaintiff  had  proved  a  good  derivative 
title  under  the  original  author.    It  is  stated 
in  the  case  that  by  the  law  of  Austria,  which 
prevailed  where  Labitaky,  the  author,  and 
Hoffmann,  his  assignee,  were  respectively 
domiciled,  the  author  had  a  copyright,  and 
that  such  copyright  might  be  assigned  by 
word  of  moudi ;   that  Labitzky  sold  and 
a<^'gned  his  copyright  to  Hoffmann,  and  that 
Hoffmann,  before  the  publication  of  the 
work,  sold  his  copyright  to  the  plaintiff. 
But  it  ia  also  stated  that  the  sale  was  effected 
by  a  letter  written  from  Leipzig,  which  was 
set  out  in  the  case,  and  some  discussion 
took  place  as  to  the  sufficiency  of  that  letter 
to  effect  a  sale.     The  terms  of  it  are  am- 
biguous, and  it  certainly  has  as  much  the 
aspect  of  evidence  of  a  previous  sale  as  of 
^0  instrument  by  which  the  sale  was  effect- 
ed.   But  the  parties  themselves  have  stated 


that  it  was  a  sale,  and  we  think  they  must 
be  bound  by  that  statement.  Now  the 
recent  statute,  5  &  6  Vict.  c.  45.  s.  8,  enacts, 
*'that  the  copyright  of  every  book  pub- 
lished in  the  Hfetime  of  the  author  shall 
endure  for  the  time  there  specified,  and 
shall  be  the  property  of  such  author  or  his 
assigns.*'  And  the  2nd  section  (the  inter- 
pretation clause)  had  before  provided  that 
"the  word  asaigns  shall  be  construed  to 
mean  and  include  any  person  in  whom  the 
interest  of  an  author  in  copyright  shall  be 
vested,  whether  derived  from  such  author 
before  or  after  the  publication  of  any  book," 
&c.  There  being,  then,  a  sale  in  this  case, 
valid  by  the  law  of  Austria,  where  it  was 
made,  the  interest  of  the  author  became 
vested  in  the  plaintiff  before  publication,  so 
as  to  make  him  an  assign  within  the  mean- 
ing of  the  drd  secdon ;  and  he,  therefore, 
had  a  good  derivative  title.  This  view  of 
the  case  renders  it  unnecessary  to  consider 
the  arguments  that  were  offered  to  the  Court 
on  the  supposition  that  the  plaintiff  might 
be  compelled  to  rely  on  the  assignment  by 
the  deed  executed  in  1843 ;  and  as  we  think 
that  a  foreign  author,  publishing  his  work 
in  this  country  before  anything  had  been 
done  either  here  or  abroad  to  prevent  the 
acquisition  of  copyright,  has  a  copyright 
protected  by  the  5  &  6  Vict.  c.  45,  and  tiiat 
his  interest  may  be  assigned  before  publi- 
cation, and  in  this  instance  was  well  assigned 
to  the  plaintiff,  and  the  plaintiff's  publica- 
tion took  place  before  anything  had  happened 
to  prevent  his  becoming  entitled  to  protec- 
tion, our  judgment  must  be  in  his  favour. 

Postea  to  the  plaintiff. 


348.     ^ 
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CostSf  Taxation  of— Costs  of  the  Cause — 
Costs  of  Witnesses — Arrest  of  Judgment — 
Practice, 


A  declaration  contained  four  counts.  The 
defendant  pleaded  the  general  issue  to  the 
whole  declaration,  and  special  pleas  to  each 
count.  The  verdict  was  for  the  defendant 
on  the  general  issue  to  the  first,  third,  and 
fourth  counts,  and  on  all  the  other  issues  for 
the  plaintiff.  Judgment  on  the  second  count 
(upon  which  the  plaintiff  succeeded),  was 
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arrested: — Heldf  that  the  defendant  was 
entitled  to  the  general  costs  of  the  cause. 
The  case  of  James  v.  Brook  overruled. 

In  this  case  the  declaration  was  in  as- 
sumpsit, and  consisted  of  four  counts.  The 
defendant  pleaded  non  assumpsit  to  the 
whole  declaration,  and  special  pleas  to  each 
of  the  counts.  A  verdict  was  found  for 
the  defendant  on  the  general  issue  to  the 
first,  third,  and  last  counts,  and  for  the 
plaintiff  on  the  general  issue  to  the  second 
count;  upon  the  second  count  judgment 
Was  arrested.  The  special  pleas  were  found 
for  the  plaindff.  The  Master  on  taxation 
allowed  no  costs  to  either  party  upon  the 
issues  joined  on  the  second  count.  He 
allowed  the  defendant  the  general  costs  of 
the  cause,  and  also  a  sum  of  fifty  guineas 
for  three  copies  of  a  deed,  which  the  defen- 
dant had  received  notice  from  the  plaintiff 
to  produce  at  the  trial,  and  he  refused  to 
allow  the  plaintiff  the  costs  of  witnesses 
called  to  prove  the  special  pleas  upon 
which  he  succeeded,  upon  the  ground  that 
their  evidence  was  not  solely  applicable  to 
those  pleas.  A  rule  had  been  obtained, 
calling  upon  the  defendant  to  shew  cause 
why  the  Master  should  not  review  his 
taxation  of  costs. 

Byles,  Setj.  and  H,  Hill  shewed  cause 
(Jan.  12). — The  defendant  is  entitled  to  the 
general  costs  of  the  cause,  in  which  he  has 
succeeded,  and  the  count  upon  which  judg- 
ment was  arrested  must  be  considered  as 
struck  out  of  the  record.  At  common  law 
neither  party  is  entitled  to  costs,  which  are 
given  to  the  plaintiff  in  all  cases  in  which  he 
recovers  damages  by  the  Statute  of  Glou- 
cester, 6  Edw.  I.e.  1.  The  23  Hen.  8.  c.  15. 
gives  the  defendant  costs  if  the  verdict 
happen  to  pass  against  the  plaintiff  in  certain 
actions,  since  extended  to  all  actions  by 
4  Jac.  1.  c.  3,  and  the  practice,  under  these 
statutes,  has  always  been  to  give  the  defen- 
dant his  costs,  although  he  does  not  obtain 
a  verdict  on  every  part  of  the  record.  In 
Archbold's  Practice,  vol.  2, 1376,  it  is  said, 
**  If  there  are  several  issues,  and  one  is 
found  for  the  plaintiff,  and  the  others  for 
the  defendant,  if  that  found  for  the  plaintiff 
be  the  substantial  issue  in  the  cause,  and 
upon  which  he  will  be  entitled  to  recover 
his  debt  or  damages,  or  any  part  of  them, 
he  will  be  entitled  to  the  postea,  and  to  the 


general  costs  of  the  cansc.  If,  dn  tlie  other 
hand,  the  defence  raised  upon  the  issae 
found  for  the  defondimt  fiiimbhes  sub- 
stantially a  defence  to  the  whole  sctioo, 
then  the  defendant  will  be  entitled  to  the 
postea,  and  the  general  costs  of  the  cause — 
Tidd's  Practice,  9t^  edit.  977,  HaH  v. 
Cutbush{\\  Ftankumy.  the  Earl  of  Fsl- 
mouth  {^).  See  also  Day  v.  Hanks  {$\ 
Thornton  v.  WHUanuon  (4),  and  I  Sawd. 
800,  notes  (6)  (c).  In  Norris  v.  Wuldrw 
(5)  the  plaintiff  was  entitled  to  damages, 
and  as  that  case  was  decided  upon  the  Statute 
of  Gloucester,  it  is  no  authority  (or  the 
present  plaintiff.  Here  the  defendant  would 
be  entitled  to  judgment,  except  for  the  had 
count,  on  every  part  of  the  record ;  and  it 
would  be  an  extraordinary  restilt  if  the 
plaintiff,  by  inserting  a  bald  count  in  the 
declaration,  could  deprive  the  defendant  of 
costs,  to  which  if  such  count  had  been 
omitted  he  would  be  entitled.  The  record 
must  be  taken  as  if  the  bad  count  was 
entirely  eradicated  therefrom — Ooodbume 
V.  Bowman  (6).  It  is  not  easy  to  distin- 
guish this  case  from  James  v»  Brook  (1); 
but  it  is  submitted,  that  thnt  decision  cannot 
stand.  It  was  there  assumed,  that  as  the 
Reg.  Gen.  Hilary  term,  2  Will.  4.  c  74, 
and  Hilary  term,  4  Will.  4.  c.  74,  only 
deprive  the  plaintiff  of  the  costs  of  the  issues 
upon  which  he  feils,  he  is  not  to  pay  the 
costs  of  the  cause  when  he  has  succeeded 
on  one  issue.  The  general  practice  in  such 
cases  was  entirely  overlooked  in  the  urpx" 
roent  in  James  v.  Brook,  and  also  in  the 
judgment,  but  the  New  Rules  do  not  apply 
to  the  state  of  circumstances  as  d)ey 
existed  in  that  case,  nor  is  the  present  to 
be  governed  by  them.  As  to  the  other 
points,  the  costs  of  the  particular  items  are 
in  the  discretion  of  the  Master.  The  plain- 
tiff gave  the  defendant  notice  to  pit)dnce 
the  deed,  and  it  was  therefore  necessary 
that  copies  of  it  should  be  made  for  hb 
counsel.  It  is  settled  by  Crowtber  ▼. 
Elwell{S),  that  where  the  evidence  of  sevenl 

(1)  2  Dowl.  P.C.  456. 

(2)  4  Ibid.  65. 

{S)  S  Term  Kep.  654. 

(4)  18  EMt.  191. 

(5)  2  W.  Black.  1199. 

(6)  9BiDg.667;s.G.2UwJ.  IUp.(N.8.)C.P.14S. 

(7)  16  Law  J.  Rep.  (n.b.)  Q.B.  168. 

(8)  4  Mee.  &  Wels.  71 ;  ■.€.  7  Uw  J.  Rep. 
(N.S.)  Exch.  251. 
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witnesses  applies  to  seyeral  issues,  success 
on  one  issae  does  not  entitle  the  party  suc- 
cessful on  that  issue  to  all  the  costs  of  such 
witnesses. 

Talfimrdt  Serj.  and  Hoggins^  in  support 
of  the  rale.— The  defendant  should  not 
have  pleaded  over,  hut  ought  to  have  de- 
norred  to  the  bad  count.     As  he  has  not 
taken  the  proper  course,  he  must  pay  aU 
the  costs  in  respect  of  the  second  count, 
and  slso  of  the  special  pleas.     There  can 
be  no  reason  why  the  plaintiff  should  not 
have  bis  costs  of  the  special  plea  to  the 
second  count.     If  non  assumpsit  had  not 
been  pleaded  to  that  count,  he  would  have 
received  the  costs,  and  why  is  he  to  be 
placed  in  a  worse  position  when  he  has 
succeeded  on  non  assumpsit  to  that  count? 
The  case  of  James  v.  Brook  is  not  distin- 
guishable from  the  present  case,  and  was 
rightly  decided.     That  was  an  action  for 
slander.    The  declaration  contained  three 
crtunts.  The  defendant  pleaded  the  general 
issue  to  the  whole,  and  several  special  pleas 
to  each  count,  on  which  issues  were  joined. 
Defendant  had  a  verdict  on  the  general  issue 
to  the  first  and  second  counts.  The  plaintiff 
succeeded  on  all  the  other  issues.  Judgment 
was  arrested  on  the  third  count;  and  it  was 
beid,  that  the  defendant  was  not  entitled 
to  the  general  costs  of  the  cause.     The 
statutes  23  Hen.  8.  c.  15.  and  4  Jac.  1. 
c.  3.  contemplate  cases  in  which  the  defen- 
dant succeeds  upon  the  entire  record.    The 
cause  exists  as  a  whole,  and  the  costs  are  of 
the  same  nature.    If  the  defendant  does  not 
wholly  succeed  he  is  only  entitled  under 
the  New  Rules  to  the  eosts  of  the  particular 
issues  found  for  him ;  and  the  Master  was 
wrong  in  allowing  the  defendant  the  general 
costs   of  the  cause,  when  there  is  not  a 
general  and  complete  judgment  in  his  favour. 
The  copies  of  the  deed  were  wholly  unne- 
cessary, and  it  cannot  be  said  that  evidence 
of  witnesses  was  not  exclusively  applicable 
to  the  special  plea  to  the  first  count,  because 
it  also  applied  to  the  special  plea  to  the 
st^cond    count.     The  justification  in   both 
special  pleas  was  the  same  in  substance, 
varied  only  in  form  so  as  to  meet  the  respec- 
tive averments  in  the  first  and  second  counts 
uf  the  declaration. 

Cuvn  adv,  vult. 

Wilde,  C.  J.  now  (May  12,)  delivered  the 


judgment  of  the  Court  (9).-^The  plaintiff 
declared  against  the  defendant,  as  secretary 
of  the  Church  of  England  United  Life  and 
Fire  Assurance  Trust  and  Annuity  Com- 
pany, on    two  counts,    on   two  different 
contracts  to  employ  him  as  attorney  and 
solicitor  to  the  company.     There  were  also 
counts  for  work  and  labour,  and  on  an 
account  stated.     The  defendant  pleaded  to 
the  whole  declaration,  that  the  company  did 
not  promise,  and  a  special  plea  to  the  first 
and  second  counts  respectively,  justifying 
the  discharge  of  the  plaintiff.     Replication 
de  injurid.    To  the  third  and  fourth  counts, 
payment  and  satisfaction.     At  the  trial,  a 
verdict  was  found  for  the  plaintiff  on  the 
issue  joined  on  the  pleas  to  the  first  and 
second  counts,  subject  to  a  motion  to  enter 
a  verdict  for  the  defendant  on  the  issue  of 
non  assumpsit,  as  to  the  first  count.     The 
verdict  was  for  the  defendant  on  the  general 
issue  as  to  the  third  and  fourth  counts,  and 
for  the  plaintiff  on  the  special  pleas.  A  rule 
nisi  was  afterwards  obtained  by  the  defen- 
dant, to  enter  a  verdict  for  the  defendant  on 
the  plea  of  non  assumpsit  to  the  first  count, 
and  to  arrest  the  judgment  on  the  second 
count ;  which  rule  was  after  argument  made 
absolute.     The  Master,  on  the  taxation  of 
costs,  allowed  to  the  defendant  the  general 
costs  of  the  cause,  and  allowed,  as  part  of 
them,  the  costs  of  three  copies  of  the  com- 
pany's deed  of  settlement,  which  was  very 
long;  he  also  refused  to  allow  the  plaintiff 
the  costs  of  certain  witnesses  called  by  him 
in  support  of  the  issue  on  the  special  plea 
to  the  first  count,  on  which  he  succeeded, 
because  their  evidence  was  applicable  to 
other  issues  also.    A  rule  nisi  for  reviewing 
thfe  Master's  taxation  was  granted,  and  the 
points  were   fully   discussed  on    shewing 
cause.     As  to  the  first  point,  (which  was 
the    most    important,)    it  was  contended 
that  the  right  of  the  defendant  to  costs 
depended  upon  the  statute  23  Hen.  8.  c.  15, 
(extended  to  all  actions  by  the  4  Jac.  1. 
c.  3,)  which  enacts,  that  in  certain  actions, 
*'  if  the  plaintiff,  after  the  appearance  of  the 
defendant,  was  nonsuited,  or  that  on  any 
trial  a  verdict  happen  to  pass  by  lawful 
authority  against  die  plaintiff,  the  defendant 
in  every  such  action  shall  have  judgment  to 
recover  his  costs  against  the  plaintiff,  to  be 

(9)  Wilde,  C.J.,  Maale,  J.,  Cresswell,  J.  and 
WilliamB,  J. 
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assessed  and  taxed  at  the  discretion  of  the 
Court,"  &c.,  and  that  this  statute  did  not 
entitle  the  defendant  to  costs,  unless  the 
verdict  was  in  his  favour  on  the  whole 
record,  whereas  in  this  case  the  verdict  was 
in  fSavouT  of  the  plaintiff  on  both  the  issues 
raised  as  to  the  second  count,  upon  which  the 
judgment  was  arrested.  The  case  of  Jame$ 
V.  Brookt  decided  by  Mr.  Justice  Erie,  in  the 
Bail  Court,  reported  in  Id  Law  /.  Rep, 
(n.s.)  Q.B.  168,  is  certainly  expressly  in 
point,  and  if  that  was  rightly  decided  this 
rule  should  be  made  absolute.  But  after 
mature  consideration,  it  appears  to  us  that 
the  statute  23  Hen.  8.  c.  15.  (as  it  has  been 
construed  in  several  cases)  applies,  although 
the  defendant  cannot  have  the  verdict  in 
his  favour  on  every  part  of  the  record.  Thus 
in  Daif  V.  Hanks,  in  which  the  declaration 
contained  two  counts  in  case,  for  the  dis- 
turbance of  two  distinct  commons,  and  as 
to  the  first  the  defendant  suffered  judgment 
by  default,  and  as  to  the  second  took  issue, 
and  obtained  a  verdict,  the  Court  held, 
that  as  to  that  the  defendant  was  entitled 
to  judgment  and  his  costs,  although  he 
could  not  have  a  verdidt  and  judgment  on 
every  part  of  the  record.  And  in  Thornton 
V.  Williamson,  (an  action  of  trespass  quare 
clausum  /regit,)  the  defendant  pleaded  two 
different  rights  of  way,  on  which  the  plain- 
tiff took  issue,  and  new  assigned  extra  viam, 
as  to  which  the  defendant  suffered  judgment 
by  default.  At  the  trial,  the  damages  were 
assessed  on  that  judgment,  and  the  plaintiff 
obtained  a  verdict  on  the  issue  as  to  one 
right  of  way,  and  the  defendant  on  the 
issue  as  to  the  other;  and  it  was  held  that 
the  defendant  was  entitled  to  the  general 
costs  of  the  cause,  although  it  was  manifest 
that  he  had  not  a  general  verdict  in  his 
favour,  nor  could  have  judgment  upon  every 
part  of  the  record.  Cross  v.  Johnson  {10)  is 
to  the  same  effect  The  attention  of  Mr. 
Justice  Erie  does  not  appear  to  have  been 
drawn  to  those  cases  by  the  counsel  who 
argued  in  James  v.  Brook.  It  was  there 
assumed  that  the  statute  23  Hen.  8.  c.  15. 
did  not  give  the  defendant  costs  in  such 
a  case,  and  the  question  was  treated  as 

(10)  9B.&C.6I8. 


depending  on  the  New  Rules  as  to  the 
allowance  of  costs  on  particular  issues  found 
for  the  plaintiff  or  defendant;  but  we  think 
that  the  statute  does  apply  to  this  cue, 
which  differs  from  those  only  in  the  dream - 
stance,  that  as  to  the  second  count  the 
plaintiff  obtained  a  verdict,  and  judgment 
was  arrested.     But  it  seems  difficult  to  say 
upon  what  principle  a  plaintiff  is  to  be  in 
a  better  position  when  he  has  obtained  a 
verdict,  on  an  issue  joined  on  a  count  so 
defective  that  he  could  have  no  judgment, 
than  where  he  has  a  judgment  by  defooU  on 
a  good  count,  as  in  Day  v.  Hanks.    As  far 
as  costs  are  concerned,  the  count  on  which 
judgment  is  arrested  is  moved  out  of  the 
way.     There  is  no  effective  verdict  where 
judgment  is  arrested;  and  although  it  rosy 
be   true  that  the  defendant  cannot  have 
judgment  on  every  part  of  the  record,  yet 
on  the  whole  record  the  judgment  is  in  his 
favour,  and  we  think  the  Master  was  right 
in  allowing  him  the  general  costs  of  the 
cause.     As  to  the  issues   found  for  the 
plaintiff,  on  the  pleas  to  the  first,  third,  and 
fourth  counts,  the  Master  would  not  allow 
him  the  costs  of  his  witnesses,  because  they 
were   not  exclusively  applicable  to  those 
issues,  but  also  to  others  which  were  found 
against  him.     The  Master  was  the  proper 
party  to  judge  whether  the  evidence  of  the 
witnesses   was    exclusively  applicable   to 
the  issues  found  for  the  plaintiff,  and  as  he 
has  decided  that  it  was  not,  the  plaintiff,  not 
being  entitled  to  the  general  costs  of  the 
cause,  was  not  entitled  to  have  them  allowed 
according  to  the  several  decisions — Lardiur 
V.  Z)*cifc  (11),  Knighi  v.  Woore  {12),  Crom- 
der  V.    Elwell,      The   remainii^f    point, 
namely,  the  allowance  of  the  copies  of  the 
deed,  we  think  was  in  the   discretion  of 
the  Master,  and  we  see  no  reason  for  sayinit 
that  the  manner  in  which  he  exerdaed  that 
discretion  was  in  contravendon  of  any  mW 
of  law  or  practice  of  the  Court,     Tlie  nik 
therefore  for  reviewing  his  taxation  mast 
be  discharged. 

Rule  dUekarged. 

(11)  2 Cr.  &  M.  383 ;  8.0.7  Law  J.  Rep.  (x^) 
Exch.  140. 

(12)  S  Bingr.  N.C.3;  s.e.  6  Law  J.  Rpp.()(.^' 
C.P.  136. 
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BROWN  V.  DE  WINTON. 


Promissory  Note — 3  ^  4  Annet  c.  9.  5. 1 . 
— Indorsement — Negotiability — Pleading. 

A  note  payable  to  the  maker^s  own  order 
is  not  a  promissory  note  negotiable  under  the 
ttai,  3  4*  4  Anne,  c,  9« «.  1 .  But  the  maker 
of  sueh  a  isote  may,  by  indorsing  it,  give  the 
holder  a  right  of  action  on  it  against  him, 

A  deekiration  describing  such  a  note  as 
a  **  promissory  note**  might  be  bad  on  de- 
mttrrer,  but  is  good  after  being  pleaded  over 
to.  So,  though  an  allegation  that  the  defen- 
dant indoraed  sueh  a  note  might  be  bad  on 
demurrer,  it  is  sufficient  after  plea. 

Asfumpsit.  The  declaration  stated  that 
the  defendant  on  the  1 1th  of  September 
1845  made  his  promissory  note  in  writ- 
ing, and  thereby  promised  to  pay  4o  his, 
the  defendant's,  own  order,  751.  for  value 
received,  two  months  after  the  date  thereof, 
which  period  had  elapsed  before  the  com- 
mencement of  the  sait,  and  the  defendant  then 
indorsed  the  same  to  the  plaintiff,  whereof 
the  defendant  had  dne  notice,  and  then,  in 
eonsideradon  of  the  premises,  promised  to 
pay  the  amount  of  the  said  note  to  the 
plaintiff,  according  to  the  tenour  and  effect 
thereof. 

Pleas,  traversing  the  making  and  in- 
New  Series,  XVII.— C.P. 


dorsing  of  the  note  by  the  defendant ;  and 
others  not  material  to  be  adverted  to. 

At  the  trial,  before  Erie,  J.,  at  the  London 
Sittings  after  Trinity  term,  1846,  a  note  in 
the  following  form,  stamped  with  a  three 
shilling  stamp,  was  given  in  evidence  : — 

"  London,  September  11,  1845. 

"  £75.— Two  months  after  date  I  pro- 
mise to  pay  to  my  own  order  the  sum  of 
751.  for  value  received. 

"  C.  L.  De  Winton,  Lieut.  16th  Regt. 
"  To  Sir  J.  Kirkland  &  Co. 

80,  Pall  Mall,  London." 

Indorsed — "  C.  L.  De  Winton,  Lieut. 
16th  Regt." 

A  verdict  was  found  for  the  plaintiff,  leave 
being  reserved  to  the  defendant  to  move  to 
enter  a  verdict  for  him. 

Byles,  Serj.  having  obtained  in  Michael- 
mas term,  1846,  a  rule  nisi  to  enter  a  verdict 
for  the  defendant,  or  to  arrest  the  judgment, 

Channell,  Serj.  and  Atherton  (Dec.  6th, 
1847)  shewed  cause. — The  question  in  this 
case  is,  whether  the  plaintiff  has  a  right  to  sue 
as  the  indorsee  of  a  promissory  note  made  by 
the  defendant,  payable  to  the  defendant's ' 
own  order.  It  is  contended  for  the  defendant, 
that  such  a  note  is  not  within  the  provisions 
of  the  3  &  4  Anne,  c.  9.  s.  1,  so  as  to  become 
negotiable  by  virtue  thereof.  The  case  of 
Flight  V.  Maclean  (1)  in  the  Exchequer 
seems  to  support  that  view,  while  the  case 

(I)  16  Mee.  &  Wels.  51 ;  8.c.  16  Law  J.  Hep. 
(n.s.)  Exch.  23. 
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of  Wood  V.  Mytton{2\  in  the  Queen's 
Bench,  decides  that  such  a  note  is  negotiable 
under  the  statute.  In  Flight  v.  Maclean 
the  plaintiff  had  judgment  on  the  second 
count  of  the  declaration,  and  therefore  he 
had*  no  necessity  for  pressing  the  point 
upon  the  first  count.  Wood  v.  Mytion  was 
exactly  like  the  present  case,  except  that 
there  was  an  intermediate  indorsement  there, 
which,  of  course,  does  not  affect  the  ques- 
tion. The  argument  for  the  defendant 
in  Flight  v.  Maclean  resolved  itself  into 
two  parts :  the  first  purporting  to  shew 
that  the  note  was  not  negotiable  by  law, 
and  the  other  that  it  disclosed  no  con- 
tract on  the  face  of  it.  The  case  of  De 
la  Chaumette  v.  the  Bank  of  England  (3) 
was  the  only  one  cited  on  the  first  point. 
Lord  Tenterden  is  there  reported  to  have 
said,  "  Before  the  statute  of  Anne  a  pro- 
missory note  was  not  transferable  in  Eng- 
land by  indorsement ;  but  by  the  law  of 
France  and  other  countries  such  an  instru- 
ment is  transferable  by  indorsement :  if  so, 
is  it  by  the  law  of  merchants  or  by  positive 
enactment  V*  Of  the  cases  cited  on  the 
other  point,  Champion  v.  Plummer  (4), 
Cooper  V.  Smith  (5)  and  several  others 
turned  on  the  question,  whether  the  memo- 
randum sufficiently  shewed  a  contract  under 
the  Statute  of  Frauds ;  and  Green  v.  Davies 
(6)  merely  decided  that  a  memorandum 
which  was  held  to  be  a  promissory  note 
ought  to  be  stamped  as  such.  In  a  case  of 
Hooper  v.  Williams  (7),  tried  at  the  Spring 
Assizes  for  Surrey  in  1847,  before  Lord 
Denman,  C.J.,  a  note  like  this  was  treated  as 
one  payable  to  bearer ;  and  it  was  objected 
that  the  note  was  incorrectly  described,  and 
that  the  stamp  was  insufficient,  the  stamp 
on  a  note  payable  to  bearer  being  different 
from  that  on  one  payable  to  the  maker's 
order.  A  verdict  was  agreed  to  be  taken 
for  the  defendant,  with  liberty  to  the  plain- 
tiff to  move  to  enter  the  verdict  for  him. 
The  Court  of  Exchequer  granted  a  rule 
nisi  accordingly,  and  the  case  is  now  pend- 
ing for  argument.  The  application  for  the 
rule  nisi  in  the  present  case  was  based  on 

(9)  16  Law  J.  Rep.  (n.8.)Q.B.  446. 

(8)  9  B.  &  C.  208  ;  ■.  c.  7  Uw  J.  Rep.  K.B.  179. 

(4)  1  New  Rep.  252. 

(5)  15  East,  103. 

(6)  4  B. &  C.  235  ;  s.  c.  3  Law  J.  Rep.  K.B.  185. 

(7)  Not  yet  reported. 


the  ground  that  the  paper  produced  at  the 
trial  did  not  prove  the  averments  of  the 
making  and  indorsing  of  a  promissorn 
note.  Whether  the  statute  of  Anne  applies 
or  not,  the  instrument  was  such  an  one 
as  is  described  in  the  declaration,  and  the 
plaintiff  has  therefore  made  out  the  affirma- 
tive of  the  issues.  All  that  the  declaration 
means,  and  the  pleas  deny,  is,  that  the 
defendant  put  his  name  to  the  instrument 
described,  and  on  the  back  of  it. 

The  next  question  then  is,  whether  an  action 
lies  on  such  an  instrument  as  the  one  describ- 
ed,— and  undoubtedly  it  does  not,  unless  the 
statute  of  Anne  is  applicable.     The  pre- 
amble of  the  3  &  4  Anne,  c.  9.  may  be  tsken 
as  a  legislative  statement  of  the  law  as  it 
existed  before  the  act,  and  it  recites  that 
"  notes  in  writing  signed  by  the  party  who 
makes  the  same,  whereby  such  party  pro- 
mises to  pay  unto  any  other  person  or  bit 
order,  are  not  assignable  or  indorsable '  by 
the  custom  of  merchants."     The  Ist  section 
enacts,  "  That  all  notes  in  writing,  whereby 
any  person  promises  to  pay  a  sura  of  money 
to   any  other  person,  or  his  order,  or  to 
bearer,  shall  be  construed  by  virtue  thereof 
due  and  payable  to  such  person  to  whom 
the  same  is  made  payable,"  and  then  pro- 
ceeds, '*  and  also  every  such  note  payable 
to  any  person  or  persons,  body  politic  and 
corporate,  his,  her,  or  their  order,  shall  be 
assignable  or  indorsable  over  in  the  same 
manner  as  inland  bills  of  exchange  are  or 
may  be  according  to  the  custom  of  mer- 
chants." When  the  whole  of  the  provisions 
of  the  1st  section'  are  looked  at,  this  note 
must  be  taken  to  come  within  them.     The 
recital,  no  doubt,  is  narrow ;  and  if  it  is  to 
be  taken  as  restricting  the  enactments,  this 
case  must  fall  to  the  ground,  for  this  note 
is  certainly  not  such  a  one  as  is  mentioned 
in  the  preamble,  that  is,  a  note  payable  to 
another  person   or  his   order.     There  are 
four  beneficial   provisions   with  regard  to 
promissory  notes  in  this  section.     Th«  first 
does  not  relate  to  negotiability  at  all,  but 
merely  makes  the  money  payable  by  virtue 
of  the  notes  themselves.     The  words  and 
spirit  of  the  second  provision  are  distinctly 
applicable  to  the  present  case, — **  and  every 
such  note  payable   to  any  person  or  his 
order."     If  there  are   two   possible   con- 
structions, one  of  which  will  carry  out  the 
apparent   intention   of  the  act,    and   girr 
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effect  to  all  its  parts,  and  the  otlier  is  not 
in  conformity  with  such  intention,  nor  appli- 
cable to  all  the  parts,  the  former  construc- 
tion is  to  be  adopted.  The  statute  of  Anne, 
being  a  remedial  one,  is  to  be  liberally  con- 
strued.    The  cases  of  Clerke  v.  Martin  (8) 
aod  BuUer  y,  Cripps  (9)  shew  the  state  of 
the  law,  for  the  amendment  of  which  the 
statute  was  afterwards  passed.     In  Brown 
V,  Harraden{\Q\  where  it  was  held  that 
promissory  notes  and  bills  of  exchange  were 
put  on  the  same  footing  in  all  respects  by 
the  statute,  the  Judges  shew  that  the  object 
for  which  the  statute  was  passed  was  to 
give  relief  to  the  merchants  who  had  pre- 
viously been  inconvenienced  by  the  non- 
negotiability  of  their  notes.     In  Burehell 
V.  Siocoek{U)  and  Smith  v.  Kendall (\2) 
the  statute  was  held  to  extend  to  notes  pay- 
able to  a  particular  person,  without  adding 
"or  to  his  order,"  or  **  to  bearer."     These 
two  cases  shew  that  the  operation  of  the 
statute  is  not  to  be  limited  by  the  preamble, 
for  the  instruments  there  were  not  '*  pay- 
able to  any  person  or  his  order."  In  Milne 
V.  Graham  (13)  the  statute   was  held  to 
apply  to  promissory  notes  made  in  Scotland. 
The  woH  "  such"  in  the  second  provision 
of  tlie  act  cannot  be  taken  as  restricted  to 
the  notes  mentioned  in  the  preamble,  and 
if  it  is  to  be  restricted  at  all,  it  must  apply 
to  the  last  antecedent  which  includes  notes 
payable  to  bearer.     But  the  language  of 
the  second  provision  differs  from  that  of  the 
first,  as  it  applies  to  notes  payable  to  any 
person,  not  any  other  person,  and  if  con- 
strued liberally,  must  be  taken  to  apply  to 
a  note  payable  to  the  maker's  own  order. 
Such  instruments  are  common,  and  till  now 
no  doubt  has   been  raised   that  they  fall 
within  the  statute.     For  these  reasons,  the 
plaintiff  makes  out  a  good  title  to  sue,  and 
there  is  no  ground  for  arresting  the  judg- 
ment or  entering  the  verdict  for  the  de- 
fendant. 

ByleSf  Serj,  and  Peacock,  in  support  of 
the  rule.  ~- The  authorities  are  equally 
balanced  as  to  the  point  in  dispute.  The 
Court  of  Queen's  Bench  gave  Uie  grounds 

(8)  2  Lord  Raynx  757. 

(9)  6  Mod.  29. 

(10)  4  Term  Rep.  148. 

(11)  2  l^rd  R«ym.  1545. 
(VI)  6  Term  Kep.  123. 

{\'i)  ]  B.&C.  102)B.c.l  Uw  Rep.  K.B.  Dl. 


of  their  judgment  in  the  case  of  Wood  v. 
Mytiony  but  they  do  not  seem  satisfactory. 
They  say,  "  the  second  clause  of  the  statute 
by  the  words  '  every  such  note'  adopts  the 
description  in  the  first,  exclusive  of  the 
payee,  and  adds  a  different  description  of 
the  payee,  omitting  to  specify  the  bearer, 
but  extending  to  any  person;  it  includes, 
therefore,  in  terms  notes  payable  to  the 
maker  or  his  order."  But  Uie  object  of 
changing  the  phraseology  may  have  been 
to  comprehend  the  hearer,  while  the  con- 
struction adopted  by  the  Queen's  Bench  is 
inconsistent  with  the  third  and  fourth  pro- 
visions, which  enact,  that  the  payee  or 
indorsee  of  such  notes  may  bring  actions 
upon  them  as  upon  inland  bills  of  exchange, 
against  the  maker  or  indorser.  If  this  note 
can  be  considered  as  one  payable  to  the 
bearer,  it  ought  to  have  been  so  described. 
An  instrument  should  be  set  out  in  pleading 
according  to  its  legal  effect.  The  cases,  of 
which  Baker  v.  Lade  (14)  is  the  leading  one, 
are  collected  in  2  Wms.  Sound,  97,  b,  &c. 
It  is  quite  another  question,  whether  an 
indorsement  may  not  amount  to  a  new 
making  of  the  note.  In  order  to  make 
the  indorsetaent  equivalent  to  a  new  mak- 
ing, it  would  require  to  be  special,  and 
if  that  be  relied  on  it  must  be  taken  to 
be  traversed  in  that  sense,  and  was  not 
so  proved  at  the  trial.  A  note  payable  to 
blank,  there  being  no  fraud,  is  not  a  good 
promissory  note.  In  The  King  v.  Ran' 
dall{l5),  a  bill  payable  to  blank  or  order 
was  held  not  to  be  a  bill  of  exchange  on  a 
trial  for  forgery ;  and  in  The  King  v.  Rich- 
ards (16),  an  instrument  payable  to  blank 
or  order  was  held  not  to  be  an  order  for  the 
payment  of  money.  A  promissory  note 
payable  to  blank,  and  one  payable  to  bearer, 
are  different  ;  and  different  stamp  duties 
are  payable  in  respect  of  them — Moyser  v. 
Whitaker  {17). 

Cur,  adv.  vult. 

CoLTMAN,  J.  (June  28)  delivered  the 
judgment  of  the  Court  (18). — This  was  an 
action  of  assumpsit,  in  which  the  plaintiff, 

(14)  S  I^y.  291. 

(15)  Rum.  &  Ry.  C.C.  195. 

(16)  Ibid.  193. 

(17)  9  B.&C.409;  s.c.  7  Law  J.  Rep.  K.B.  228. 

(18)  Coltman,  J.,  Maule,  J.«  Cresswell,  J.,  and 
Williams,  J. 
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in  the  first  and  only  material  count  of  his 
declaration,  stated  that  the  defendant  made 
his  promissory  note  in  writing,  and  thereby 
promised  to  pay  to  his,  the  defendant's,  own 
order,  75/.  for  value  received,  two  months 
after  the  date  thereof,  which  period  had 
elapsed  before  the  commencement  of  the 
suit ;  that  the  defendant  thereupon  indorsed 
the  same  to  the  plaintiff,  whereof  the  defen* 
dant  then  had  notice,  and  then  in  consider- 
ation of  the  premises  promised  to  pay  the 
amount  of  the  said  note  to  the  plaintiff 
according  to  the  tenour  and  effect  thereof. 
To  this  count  the  defendant  pleaded,  first, 
that  the  defendant  did  not  make  the  said 
promissory  note  in  manner  and  form ;  and 
secondly,  that  the  defendant  did  not  indorse 
the  said  promissory  note  in  manner  and 
form,  &c.  The  other  pleas  are  not  material 
to  be  adverted  to.  On  the  trial,  it  appeared 
that  the  note  was  a  note  drawn  payable  to  the 
order  of  the  maker,  and  indorsed  by  him  in 
blank.  A  verdict  was  found  for  the  plain- 
tiff. There  was  leave  reserved  to  the  de- 
fendant to  enter  a  verdict,  if  the  Court 
should  think  the  verdict  ought  to  be  entered 
for  him.  In  the  ensuing  term,  my  Brother 
Byles  moved  for  and  obtained  a  rule  nisi, 
in  the  alternative,  for  entering  a  verdict  for 
the  defendant,  or  for  arresting  the  judgment. 
On  the  argument  before  us,  it  was  insisted 
that  the  note  in  question  being  made  pay- 
able to  the  order  of  the  maker,  was  not  a 
promissory  note  within  the  statute  of  the 
3  &  4  Anne,  c.  9 ;  and  if  so,  it  was  con- 
tended that  the  plaintiff  could  maintain  no 
action  upon  it.  Upon  the  proper  construc- 
tion to  be  put  on  this  statute,  the  Court  of 
Queen's  Bench  and  the  Court  of  Exchequer 
have  differed ;  and  in  this  conflict  of  autho- 
rities it  will  be  necessary  to  examine  mi- 
nutely the  provisions  of  the  act,  having 
regard  to  the  nature  of  the  instrument 
referred  to.  In  considering  them,  with  re- 
ference to  the  question  in  this  case,  a  doubt 
arises,  whether  if  a  man  makes  a  note  pay- 
able to  his  own  order,  he  can,  with  any 
propriety  of  language,  be  said  to  have  made 
a  promissory  note  at  all.  It  is  true,  no 
precise  form  of  words  is  necessary  to  con- 
stitute a  promissory  note,  but  still  it  ought 
to  have  the  essentials  of  a  contract.  Now, 
no  man  can  make  a  contract  with  him- 
self. There  ought  to  be  two  parties  to 
a   contract.     See    Champion  v.   Plummer, 


In  the  case  of  a  promissory  note  there 
ought  to  be  a  promisor  and  a  promisee. 
It  is  indeed  not  necessary  that  the  payee  of 
a  note  should  be  expressly  named,  as  de- 
cided  in  Green  v.  Davies  and  Chadwiek  t. 
Allen ;  but  the  person  to  whom  the  note  it 
to  be  paid  ought,  at  least,  to  appear  by  im- 
plication, as  in  the  cases  joat  dted.    The 
legislature  may  indeed  make  use  of  a  term 
in  a  sense  not  strictly  appropriate  to  it ;  but 
it  is  to  be  presumed  until  the  contrary  ap- 
pears that  the  terms  made  use  of  are  intended 
to  bear  their  appropriate  meaning.     Prim 
facie  then,  a  statute,  when  it  speaks  of  pro- 
missory notes  ought  to  be  understood  to 
mean  what  answers  to  the  proper  notion  of 
a  promissory  note,  that  is  to  say,  an  instru- 
ment whereby  one  man  promises  to  pay 
some  one  else  a  sum  of  money.     Is  there  in 
the  act  anything  to  shew  that  the  legis- 
lature had  in  contemplation,  among  othen 
expressly    referred   to,   notes  payable   to 
the  makers'  own  order.    The  first  part  of  the 
section  of  the  statute,  as  was  observed  in 
the  case  of  Wood  v.  Mytton  in  the  Queen's 
Bench,  consists  of  a  preamble  to  the  four 
enacting  clauses.    Looking  first  to  the  pre- 
amble we  see  it  expressly  refers  to  notes 
payable  to  another  person  or  his  order. 
When  we  look  at  the  enacting  clauses,  the 
description  of  notes  referred  to  is  enlarged ; 
the  first  clause  referring  to  notes  payable  to 
any  other  person,  his,  her  or  their  order,  or  to 
bearer,  but  not  comprising  notes  payable  to 
the  order  of  the  maker.     The  second  dsuie 
requires  a  more  particular  examination.    It 
runs  thus :  '*  every  such  note  payable  to  any 
person  or  persons,  his  or  their  order,  shall  be 
assignable  or  indorsable  over  in  the  same 
manner  as  inland  bills  of  exchange  are  or 
may  be,  according  to  the  custom  of  mer- 
chants.    Now,  the  word  *'  such"  is  a  wnd 
of  reference,  and  caimot  upon  the  ordinarv 
rules  of  reference  be  understood  as  fefeniog 
to  any  other  notes  than  such  notes  as  had 
been  mentioned  before.  It  is  said,  however, 
and  truly  said,  that  the  phraseology  in  the 
second  clause  differs  from  that  in  the  first 
The  words  "  any  person"  being  substitnted 
in  the  place  of  the  words  "  any  other  perron, " 
it  was  said  may  well  include  the  maker  him- 
self. But  the  words  of  the  clause  are  *'  notes 
payable  to  any  person  or  persons,  his,  her, 
or  their  order."  Now,  a  note  payable  ompW 
to  the  order  of  the  maker  cannot  with  prc^- 
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priety  be  said  to  be  payable  to  any  person 
whatever :  for  to  whom  is  it  payable  ?    Not 
to  the  maker,  for  it  does  not  purport  to  be 
10 ;  nor  yet  to  any  other  person.  It  imports, 
in  fact,  no  existing  obligation  to  pay  money 
to  any  person  whatever ;  and  if  lost  or  stolen 
before  indorsement,  and  afterwards  circu- 
lated, can  in  no  way  bring  a  charge  upon 
the  makor.  If  we  proceed  to  the  third  clause 
we  find  it  has  reference,  in  terms  perfectly 
general,  to  the  person  or  persons  to  whom 
sach  money  is  or  shall  be  by  such  notes 
made  payable.     What  are  the  notes  here 
referred  to  by   the  words   **such  notes"? 
Those  words  are  equivalent  to  "the  notes 
before  mentioned ;"  and  the  clause  ought  to 
be  understood  as  referring  to  the  notes  men- 
tioned in  the  preceding  clause,  or  at  least  as 
iodnding  them ;  and  therefore  the  provisions 
of  the  third  clause  may  furnish  a  further  key 
for  the  determination  of  the  question,  what 
description  of  notes  are  included  in  the  se- 
condclauae.  Theprovbionsofthe  third  clause 
are,  that  the  person  or  persons  to  whom  such 
sum  of  money  is  or  shall  be  by  such  note 
made  payable,  shall  and  may  maintain  an 
action  for  the  same  against  the  person  or 
persons  who  signed  the  same.     Such  a  pro- 
vision is  clearly  inapplicable  to  a  note  made 
by  the  maker  payable  to  his  own  order, 
since  it  is  impossible  for  him  to  sue  himself. 
It  follows  that  the  third  clause  is  not  intended 
to  comprehend  within  it  notes  payable  to 
the  order  of  the  maker;  and  if  the  third 
clause  includes  within   it,  as  we  think  it 
does,  all  the  notes  mentioned  in  the  second 
clause,  that  clause  is  also  to  be  understood 
to  have  reference  only  to  notes  on  which 
the  maker  is  liable  to  be  sued  by  the  payee 
or  the  bearer.     It  seems  to  us,  therefore, 
that  the  act  of  parliament,  in  speaking  of 
promissory  notes,  is  to  be  considered  as 
referring  to  notes  payable  to  the  order  of 
home  other  person  than  the  maker,  and  to 
notes  payable  to  bearer,  but  not  to  notes 
payable  to  the  order  of  the  maker.     An 
instrument  so  drawn  is  an  incomplete  instru- 
ment, being  in  the  nature  of  a  conditional 
engagement,  in  case  he  should  afterwards 
indorse  the  note,  to  pay  to  the  person  to 
whom,  by   such    indorsement,   he  should 
direct  it  to  be  paid.     Such  an  instrument 
is  of  no  legal  or  binding  effect,  until  some- 
thing further  is  done  to  give  it  validity.     It 
is  another  question,  what  is  the  nature  of 


such  a  note  after  it  has  been  indorsed  and 
put  in  circulation.  As  no  particular  form 
of  words  is  essential  to  form  a  valid  pro- 
missory note,  such  a  note,  if  indorsed  to  J.  S. 
or  order,  imports  a  promise  to  pay  J.  S.  or 
order  the  money  therein  mentioned:  yet 
if  the  maker  of  such  a  note  indorses  it  in 
blank,  and  circulates  it,  he  must,  we  think, 
be  considered  as  engaging  to  pay  the  amount 
to  that  person  who  may  be  the  lawful  holder 
of  it  for  value,  that  is,  in  effect,  to  the  bearer. 
It  must  be  taken  as  against  the  person 
indorsing  such  an  instrument  that  he  in- 
tended it  to  be  a  valid  instrument,  when  he 
paid  it  away,  and  that  his  indorsement  should 
have  the  same  effect  as  the  indorsement  by 
the  payee  of  a  note,  payable  to  the  order  of 
a  person  other  than  the  maker  would  have. 
It  remains  to  consider  what  is  the  result  of 
that  as  far  as  the  present  case  is  concemed. 
In  order  to  decide  whether  the  verdict  for 
the  plaintiff  is  right  we  must  consider  what 
the  declaration  means.  It  alleges  that  the 
defendant  made  his  promissory  note  in 
writing,  and  thereby  promised  to  pay  to  his 
own  order  75/.,  and  that  the  defendant  in- 
dorsed it  to  the  plaintiff. 

The  first  of  those  two  allegations  is  open 
to  the  observation  that  there  is  an  incon- 
sistency in  calling  that  a  promissory  note 
which  appears  not  to  be  one.  This  may 
have  been  ground  of  demurrer ;  but  the 
defendant  having  pleaded  over  to  it,  it  must 
have  a  reasonable  construction  put  upon  it, 
and  although  the  words  *'  promissory  note*' 
are  inappropriate,  yet  coupling  them  with 
the  explanation  given  by  the  subsequent 
part  of  the  allegation,  which  shews  in  what 
sense  the  words  "promissory  note"  are 
used,  they  are  intelligible,  and  the  allega- 
tion may  be  taken  to  mean  that  the  defen- 
dant made  a  note  in  writing,  containing  a 
promise  to  pay  to  his  own  order  75/.  The 
plea  denies  that  the  said  defendant  made 
the  promissory  note  in  the  declaration  men- 
tioned. This  traverse  must  be  understood 
as  denying  the  making  of  the  promissory 
note  in  the  same  sense  in  which  the  declara* 
tion  alleges  it, — that  such  a  note  as  is  alleged 
was  actually  made.  The  second  allegation 
is,  that  the  defendant  indorsed  the  said  note 
to  the  plaintiff.  What  must  be  understood 
to  be  the  meaning  of  this  allegation  when 
pleaded  over  to  ?  The  term  **  indorsing" 
may  not  be  strictly  applicable  to  such  an 
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instrument,  which  is  not  properly  indorsed 
over;  but  not  being  demurred  to,  it  may 
be  understood  in  any  sense  which  the  words 
will  bear,  and  which  will  make  the  pleading 
good.  In  the  case  of  bills  or  notes  which 
are  indorsed  over,  the  allegation  that  the 
defendant  indorsed  the  bill  to  the  plaintiff 
means  that  he  indorsed  the  bill  under  cir- 
cumstances which  give  the  plaintiff  a  right 
to  sue  upon  it — Marston  v.  Allen  (1 9)  and 
Adams  v.  Jones  (20).  The  allegation  in  this 
declaration  respecting  the  indorsement  may 
well  bear  that  sense,  and  the  plea,  when  it 
denies  the  indorsement,  must  be  understood 
in  the  same  sense.  Now  the  fact  of  indors- 
ing the  note  in  blank,  and  delivering  it  to 
the  plaintiff,  was  proved,  and  if  the  right  to 
sue  was  thereby  vested  in  the  plaintiff,  the 
verdict  was  properly  found  for  him.  The 
question,  then,  stripped  of  all  technicalities, 
comes  to  this :  can  the  maker  of  such  a 
note,  by  indorsing  it,  give  aright  of  action? 
and  upon  the  grounds  already  pointed  out 
we  are  of  opinion  that  he  may.  The  ver- 
dict, therefore,  which  has  been  found  for 
the  plaintiff,  will  stand.  On  the  same 
ground,  the  motion  to  arrest  the  judgment 
must  fail.  The  allegations  on  the  record 
shew  substantially,  if  not  in  a  correct  tech- 
nical form,  the  true  facts  of  the  case,  and 
those  facts,  as  we  have  already  intimated, 
do,  we  think,  shew  a  title  in  the  plaintiff  to 
recover. 

Rule  discharged. 


1 847.      ) 

Dec.  6.     ( 

1848 

June  28 


s./ 


GAY  AND  ANOTHER  V.  LANDER. 


Promissory  Note — Statute  3  <^  4  Anne, 
c.  9. — Indorsement — Negotiability — Plead- 
ing. 

The  declaration  stated  that  the  defendant 
made  a  promissory  note  payable  to  his  own 
order f  and  indorsed  it  to  Smith  ^  Co.^  who 
indorsed  it  to  the  plaintiff: — Held,  that  as 
against  the  maker  and  indorser  this  was  a 
valid  promissory  note  payable  to  Smith  S^  Co. 
or  order ;  that  the  note  before  indorsement 


was  in  the  nature  of  a  promise  to  pay  to  the 
person  to  whom  the  maker  should  afterwards 
indorse  it ;  and  that  the  declaration  would 
have  been  bad  on  special  demurrer  for  not 
setting  out  correctly  the  legal  effect  of  the 
instrument. 

Assumpsit.  The  declaration  stated,  that 
the  defendant,  on  the  8th  of  March  1845, 
made  a  promissory  note  in  writing,  and 
thereby  promised  to  pay  to  the  order  of 
him,  the  said  defendant,  the  sum  of  5002., 
for  value  received,  six  months  after  the  date 
thereof,  which  period  had  elapsed  before  the 
commencement  of  the  suit,  and  the  defen- 
dant then  indorsed  the  said  note  to  certain 
other  persons,  using  and  trading  under  the 
name,  style,  and  firm  of  Smith  &  Co.,  and 
the  said  persons  so  using  the  name,  style, 
and  firm  of  Smith  &  Co.,  by  and  under  the 
name,  &c.,  indorsed  the -said  note  to  the 
plaintiffs,  and  the  defendant  then,  in  con- 
sideration of  the  premises,  promised  the 
plaintiffs  to  pay  the  amount  of  the  said 
note,  according  to  the  tenour  and  effect 
thereof. 

To  this  declaration  there  were  spedal 
pleas  in  confession  and  avoidance,  but  no 
traverse. 

A  verdict  having  been  found  for  the 
plaintiffs  on  all  the  issues,  a  rule  nisi  was 
obtained  to  arrest  the  judgment,  on  the 
ground  that  tlie  note  stated  in  the  declara- 
tion was  not  a  negotiable  instrument  under 
the  8  &  4  Anne,  c.  9.  Si  1. 

BoviU  (6th  Dec.)  shewed  cause. — The 
declaration  must  be  taken  since  the  New 
Rules,  as  if  it  averred  that  the  defendant 
"according  to  the  usage  and  custom  of 
merchants,"  made  the  note  in  questioo. 
The  note  is  within  the  statute  of  Anoe. 
The  **  making"  of  a  note  consists  in  patting 
the  maker's  name  to  it  and  bis  delivering  it 
to  another  person,  and  "  indorsing"  a  note 
means  indorsing  the  name  and  deliveriog 
the  note  so  indorsed — Marston  v.  AUen  (t ). 
On  the  declaration,  as  it  stands,  this  mast 
be  taken  to  have  been  a  special  indorse- 
ment to  Smith  &  Co.  The  case  of  Allen  v. 
Walker  (2)  shews  that  an  indorsement  is  a 
new  drawing. 


(19)  8  Mee.  Ac  Wels.  494;  s.  c.  11  Law  J.  Rep.  (1)  8  Mee.  &  Wels.  494  i  s.  c.  11  Uv  J.  K«h. 
(M.s.)£xch.  122.  (n.s.)  Excb.  122. 

(20)  4  Per.  Ac  Dav.  174;  s.c.  9  Law  J.  Rep.  (2)  2  Mee.  &  Well.  317;  b.c  6  Law  J.  Rep. 
(n.8.)  Q.B.  407.  (».s.)  Exch.  78. 
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[Cresswell,  J.— Is  it  a  new  drawing  in 
the  same  fonn  ?] 

It  is  no  note  at  all  till  it  is  delivered. 

[Crrsswell,  J. — Then  the  drawing  is 
an  original  one,] 

The  note  becomes  incorporated  in  the 
indorsement,  and  this  indorsement  was  a 
promise  to  pay  Smith  &  Co. ;  and  then  it  is 
a  note  payable  to  another  under  the  statute 
of  Anne.  Putting  the  name  on  the  back  of 
it  made  it  negotiable. 

[Crbsswell,  J. — This  does  not  state  an 
indorsement  to  Smith  &  Co;  or  order.  The 
power  to  indorse  is  derived  from  the  body  of 
the  instrument.     There  lies  the  difficulty.] 

If  it  is  an  indorsement  in  blank  it  is  pay- 
able to  bearer,  and  so  within  the  stat.  of  Anne. 

/.  Henderson^  in  support  of  the  rule.— 
The  question  here  is  as  to  the  arrest  of  judg- 
ment. It  is  said,  on  the  other  side,  first, 
that  the  indorsement  was  a  new  drawing ; 
and,  secondly,  that  this  was  a  promissory 
note  payable  to  bearer.  With  regard  to  the 
fint  point,  if  the  note  can  be  taken  as  made 
payable  to  Smith  &  Co.,  it  is  not  payable  to 
thenr  order,  and  therefore  has  no  negotiable 
quality  under  the  statute.  The  plaintiffs 
have  no  right  to  contend  that  the  note 
is  other  than  it  appears  to  be  in  the  decla- 
ration. A  note  payable  to  a  person's  order 
is  payable  to  that  person — Smith  v.  M'Clure 
(3),  and  therefore  this  note  was  payable  to 
the  defendant  himself.  Under  any  view  of 
the  ease  this  document  could  be  of  no  avail 
till  it  was  indorsed.  As  to  the  second  point, 
the  instrument  is  not  properly  described  in 
the  declaration.  It  is  said  that  it  may  be 
considered  as  payable  to  bearer,  but  then  it 
should  have  been  so  described.  In  Gibson 
V.  MineU{4),  where  the  payee  was  a  fictitious 
person,  and  it  was  held  that  an  innocent 
indorsee  might  recover,  the  bill  was  de- 
scribed as  payable  to  the  bearer.  If  the 
words  of  the  note  itself  do  not  imply  that  it 
is  payable  to  the  bearer  the  statute  of  Anne 
will  give  no  assistance.  It  is  admitted  that 
this  is  not  a  negotiable  instrument  unless 
it  comes  within  the  statute,  and  also  that 
it  does  not  £all  within  the  description  of  in- 
straments  mentioned  in  the  preamble.  The 
construction  of  the  second  clause  now  con- 
tended for  is  reasonable ;  and  any  other  con- 
struction is  inconsistent  with  the  third  and 
fourth  clauses,  which  give  a  right  of  action 

(8)  5  East,  476. 
(4)  1  H.  Black.  569. 

New  Series,  XVII.— C.P. 


to  the  payee  or  indorsee  against  the  party 
signing  the  note.  Was  this  note  before 
indorsement  a  note  payable  to  any  person  or 
persons  ?  A  note  is  not  good  if  there  is  not  a 
distinctly  ascertained  payee — Blanckenhagen 
V.  Blundell  (5).  It  was  not  decided  in  the 
case  of  Fliffht  v.  Maclean  {6)  whether  a 
note  like  the  present  could  be  described  as 
payable  to  bearer. 

Cur.  adv.  vult. 

CoLTMAN,  J.  (June  28,)  delivered   the 
judgment  of  the  Court  (7). — In  this  case, 
a  motion  was  made  to  arrest  the  judgment. 
The  declaration  stated  that  the  defendant 
made  a  promissory  note,  and  thereby  pro- 
mised to  pay  to  his  own  order  5001.  six 
months  after  date,  and  then  indorsed  it  to 
Smith  &  Co.,  who  indorsed  it  to  the  plain- 
tifis.     The  defendant  pleaded  several  pleas, 
on  which  issue  was  joined,  all  of  which 
were  found  for  the  plaintiffs.    On  the  hear- 
ing of  the  motion  in  arrest  of  judgment,  the 
general  line  of  argument  with  respect  to 
the  statute  of  Anne  was  referred  to,  which 
had  been  fully  discussed  in   the  case  of 
Brown  v.  De  Winion  (8),  and  which  it  is 
not  necessary  to  advert  to  in  this  case  with 
particularity,   as  we   have  expressed  our 
opinion  upon  it  at  length  in  giving  judg- 
ment on  that  case.     In  the  case  of  Brown 
V.  De  Winton^  this  Court  held,  in  confor- 
mity with  the  judgment  of  the  Court  of 
Exchequer,  in  the  case  of  Hooper  v.  WiU 
Hams  (9),  that  if  a  man  makes  a  note  pay- 
able to  his  own  order,  and  afterwards  indorses 
it  in   blank   and  circulates  it,  it  thereby 
becomes  a  valid  note  payable  to  bearer.     It 
was  contended,  on  the  hearing  of  this  motion 
in  arrest  of  judgment,  that  however  the 
case  might  be  when  the  note  was  indorsed 
in  blank,  the  first  indorsement  in  this  case 
must  be  taken  to  be  a  special  indorsement, 
making  the  note  payable  to  Smith  &  Co. 
only,  and  not  to  them  or  their  order,  and 
that  they  could  not  indorse  it  to  the  plain- 
tiffs ;  but  we  think  the  principle  on  which 
the  case  of  Brown  v.  De  Winton  was  de- 
cided will  extend  to  this  case.     The  prin- 
ciple on  which  that  case  was  decided  is, 

(5)  2  B.  &  AW.  417. 

(6)  16  Mce.  &  Wels.  51;  s.c.  16  Law  J.  Rep. 
(n.s.)  Ezch.  23. 

(7)  Coltxnan,  J.,   Maule,  J.,  Creaswell,  J.  and 
Williams,  J. 

(8)  Ante,  p.  281. 

(9)  Not  yet  reported.  t 
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that  the  note  before  it  was  indorsed  was  in 
the  nature  of  a  promise  to  pay  to  the  person 
to  whom  the  maker  should  afterwards  by 
indorsement  order  the  amount  to  be  paid ; 
and  then,  after  that  note  is  indorsed  and 
circulated,  it  must  be  taken  as  against  the 
party  so  making  and  indorsing  the  note, 
that  he  intended  his  indorsement  should 
have  the  same  effect  that  an  indorsement 
by  the  payee  of  a  note  payable  to  the  order 
of  a  person  other  than  the  maker  would 
have  had.  Now,  it  is  well  established  that 
if  a  note  be  made  payable  to  J.  S.  or  order, 
and  J.  S.  in  such  a  case  indorses  the  note 
specially  to  Smith  &  Co.,  without  adding 
"  or  order,"  Smith  &  Co.  may  convey  a  good 
title  to  any  other  person  by  indorsement— 
Mare  v.  Manning  (10),  Edie  v.  the  East 
India  Company  (11),  and  other  cases  there 
cited.  We  think  die  effect  of  so  making 
and  indorsing  the  note  in  question  was  to 
make  it,  as  against  the  maker  and  indorser, 
a  valid  promissory  note,  payable  to  Smith 
&  Co.  or  order;  and,  therefore,  that  the 
declaration  is  open  only  to  an  objection 
upon  special  demurrer,  for  not  setting  out 
correctly  the  legal  effect  of  the  instrument. 
The  rule  for  arresting  the  judgment  must, 
therefore,  be  discharged. 

Rule  discharged, 

[IN  THE  EXCHEQUER  CHAMBER.*] 
1848.       1         NEWTON     O.     LORD    ALBERT 

June  20.  j  conynqham. 

Execution — Ca.  sa. — 7  4r  8  Fict,  e.  96. 
«.  57. — Costs  of  Nonsuit — Interest — Testa- 
tum Writ, 

The  7  ^  S  Fict.  e.  96.  s.  57,  taking 
away  the  writ  of  ca.  sa.  in  actions  wherein 
the  sum  recovered  does  not  exceed  20J.,  ex^* 
elusive  of  the  costs  recovered  by  such  judg- 
mentf  applies  only  to  cases  where  something 
is  recovered  by  the  plaintiff  for  debt  and  somC" 
thing  for  costs,  and  where  the  sum  recovered 
for  debt  does  not  exceed  20/.  A  ca.  sa.  may 
therefore  issue  for  costs  of  nonsuit. 

Under  the\J^2  Viet.  c.  1 10.  s.  17,  interest 
may  be  recovered  on  a  judgment  for  costs  of 
nonsuit. 

An  award  of  a  ca.  sa«  into  a  different 

(10)  Com.  Rep.  811. 

(11)  2  Burr.  1216. 

•  Before  Ptrke.  B.,  Aldenon,  B.,  Patteson.  J., 
Coleridge,  J.,  Rolfe,  B.,  Wigbtman,  J.,  Erie,  J., 
and  PUtt,  B. 


county,  without  any  testatum  clause,  is  error 
on  the  record. 

Error  from  the  Court  of  Common  Pless. 

The  plaintiff  in  error  had  brought  an  ac- 
tion of  assumpsit  against  the  defendant,  for 
money  had  and  received,  and  on  an  acootmt 
stated.     The  venue  was  laid  in  Middlesex. 
The  defendant  pleaded  non  assumpsit ;  and 
at  the  trial  tbe  plaintiff  was  nonsuited. 
The  record,  after  setting  out  the  issue  and 
the  judgment  of  nonsuit  in  the  usual  mj, 
proceeded  thus :— -^'  And  it  is  further  con- 
sidered that  the  defendant  do  recover  against 
the  plaintiff  1011.  lis.  9d.,  forhiscosUand 
charges  for  him  about  his  defence  in  this 
behidf  laid  out  and  expended,  by  the  Court 
here  adjudged  to  the  defendant,  ftc,  vith 
his  assent,  according  to  thefonn  of  the  sta- 
tute in  such  case  made  and  provided ;  and 
that  the  defendant  have  execution  thereoC 
&c.     Afterwards,  to  wit,  on  the  29di  day 
of  January  a.d.  1848,  the  defendant  comes 
here  into  court,  by  his  attorney  aforesaid, 
and  prays  the  writ  of  our  Lady  the  Queen 
of  capias  ad  satisfaciendum,  to  be  directed 
to  the  sheriff  of  Middlesex,  commanding  him 
that  he  take  the  plaintiff,  if  he  be  found  in 
his  bailiwick,  and  him  safely  keep,  so  that 
he  may  have  his  body  before  the  Justices 
of  our  said  Lady  the  Queen,  at  Westminster, 
immediately  after  the  execution  thereof,  to 
satisfy  the  defendant  lOH.  lis.  9i2.,^ic]i, 
lately  in   our  court^  before  our  Justices 
at  Westminster,  were  awarded  to  the  said 
defendant,   according  to  the  form  of  the 
statute  in  that  case  made  and  provided,  for 
his  costs  and  charges  by  him  laid  out  and 
expended  about  his  defence  in  a  certain 
action  on  promises  lately  brought  in  onr 
said  court  by  the  said  plaintiff  against  the 
said  defendant,  for  that  the  said  plaintiff  did 
not  prosecute  the  said  action  whereof  the  said 
plaintiff  was  convicted,  together  with  interest 
upon  the  said  sum  of  lOH.  lis,  9 J.,  at  ibe 
rate  of  4/.  per  centum  per  annum,  from  tbe 
25th  of  January,  a.d.  1848,  on  which  day 
judgment  aforesaid  was  entered  up,  and  hare 
you  there  this  writ ;   and  it  is  granted  to 
him ,  &c.    Afterwards,  to  wit,  on  the  9th  day 
of  February,  a.d.  1848,  before  tbe  said  Jus- 
tices at  Westminster,  comes  the  defendant* 
by  his  attorney  aforesaid,  and  the  sheriff,  to 
wit,  William  Cubitt  and  Charies  Hill,  sheriff 
of  Uie  county  aforesaid,  retozns  to  the  saiJ 
Justices  that  the  plaintiff  is  not  found  b  bt» 
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buliwick.  Whereupon  Use  defendant  prays 
another  writ  of  the  said  Lady  the  Queen  of 
cafioM  Md  satisfaciendum^  to  be  directed  to 
the  sheriff  of*  Surrey,  commanding  him  in 
form  aforesaid.  And  it  is  granted  to  him  re- 
toroable  before  the  Justices  at  Westminster, 
immediately  after  the  execution  thereof." 

Upon  this  record  it  was  assigned  for 
enor,  that  this  action  was  commenced,  that 
the  said  judgment  was  given,  and  the 
said  writs  of  capias  ad  satisfaciendum  were 
lespectiYely  awarded  subsequent  to  the 
passing  of  the  7  &  8  Vict.  c.  96 ;  and  that 
since  the  passing  of  the  said  act,  to  wit,  on 
the  9th  day  of  August,  a.d.  1844,  it  hath 
heen  and  is  contrary  to  law  to  take  or  charge 
is  execution  the  body  of  any  person  upon 
any  judgment  obtained  in  any  of  her  said 
Majesty's  superior  courts,  in  any  action  for 
the  recovery  of  any  debt  wherein  the  sum 
recovered  shall  not  exceed  the  sum  of  20/., 
exclusive  of  the  costs  recovered  by  such 
judgment ;  and  therefore,  and  by  the  law  of 
the  land,  the  said  writs  of  capias  ad  saiis» 
faciendum  are  and  each  of  them  is  illegal, 
oppressive,  and  erroneous ;  prayer  of  judg- 
ment and  that  the  awards  of  execution  be 
set  aside  as  erroneous. 

Newtouj  in  person. — The  error  assigned 
is,  that  by  the  7  &  8  Vict.  c.  96.  s.  57, 
execution  by  ca,  sa.  is  taken  away  for  costs 
of  nonsuit  in  actions  of  debt  and  indebitatus 
assumpsit.    That    section   is    as  follows: 
*'  That  no  person  shall  be  taken  or  charged 
in  execution  upon  any  judgment  obtained 
in  any  of  her  Majesty's  superior  courts,  or 
in  any  county  court,  court  of  requests,  or 
other  inferior  court,  in  any  action  for  the 
recovery  of   any  debt  wherein   the  sum 
recovered  shall  not  exceed  the  sum  of  20/., 
exclusive  of  the  costs  recovered  by  such 
judgment."  The  origin  of  the  writ  of  ca.  m. 
is  explained   in   Cassidy  v.   Stewart  {})• 
Then  Tindal,  C.J.   says,   *<The  writ  of 
capias  ad  satisfaciendum^  except  in  actions 
of  trespass  ui  et  armis,  was  unknown  to 
the  common  law;  nor  is  it  given  by  the 
express  words  of  any  statute :  it  arises  by 
consequence  of  law.     The  Statutes  of  Marl- 
bridge,  52  Hen.  3.  c.  23,  and  of  Westmin- 
ster,  13  £dw.  I.e.  11,  having  given  the  writ 
of  capiiu  ad  respondendum  in  actions  of 
account,    and  subsequent  statutes  having 
extended  it  to  other  actions — the  25  £dw.  3. 

(1)  S  MsiL  ic  Gr,  675;  s.e.  10  Law  J.   Rep. 


s.  5.  c.  17t  to  debt  and  detinue,  and  the 
19  Hen.  7*  c.  9.  to  all  actions  on  the  case—* 
the  ca.  sa.  was,  as  a  necessary  consequence, 
held  to  lie  upon  the  judgment  to  enable 
the  plaintiff  to  obtain  its  fruits."  The  ca.  sa. 
being  thus  in  force,  when  costs  were  given 
to  the  plaintiff  by  the  Statute  of  Gloucester, 
6  Edw.  I.e.  1,  the  defendant  would  be  en- 
titled to  have  it  under  the  23  Hen.  8.  c.  15 ; 
the  principle  of  which  was  to  give  to  defen- 
dants a  parity  of  execution  with  plaintiffs. 
Then  the  7  &  8  Vict.  c.  96.  s.  57.  takes 
away  the  writ  where  the  debt  recovered  is 
not  above  20/.,  exclusive  of  the  costs,  within 
which  words  this  case  falls,  as  here  nothing 
is  recovered  besides  costs. 

[Alderson,  B. — How  can  it  ever  apply 
to  defendants  at  all  ?  They  never  recover 
any  debt  exclusive  of  costs,  but  costs  only.] 

The  48  Geo.  3.  c.  123,  in  which  very 
similar  words  were  used,  was  held  to  apply 
to  plaintiffs  in  execution  for  costs  of  non- 
suit— Roylance  v.  Hewling  (2)  and  Bradley 
V.  Webb  (3).  Those  words  are  "  persons  in 
execution  upon  any  judgment,  for  any  debt 
or  damages  not  exceeding  20/.,  exclusive 
of  the  costs  recovered  by  such  judgment." 

[Alderson,  B. — In  Roylance  v.  HewUng 
the  costs  became  a  debt  by  the  judgment.] 

[Coleridge,  J. — Does  not  the  statute 
contemplate  that  a  sum  is  to  be  recovered 
besides  costs  ?] 

There  is  another  objection  to  the  present 
record.  The  award  of  the  second  ca.  sa, 
is  bad.  It  is  like  an  ordinary  alias  writ, 
whereas  being  into  another  county,  there 
should  be  a  testatum  clause — Towers  v. 
Newton  (4).  Lastly,  the  ca.  sa,  is  indorsed 
to  levy  interest.  A  judgment  for  costs  only 
is  not  within  I  &  2  Vict.  c.  1 10.  s.  17. 

[Parke,  B.— Do  not  the  costs  become  a 
debt;  and,  therefore,  interest  recoverable 
as  upon  any  other  judgment  debt  ?] 

BramweU^  for  the  defendant  in  error. — 
The  testatum  clause  is  certainly  omitted; 
but  at  any  rate  this  will  not  affect  the  judg- 
ment ;  and  the  Court  will  only  quash  the 
award  of  the  second  ca.  sa.  (He  was  then 
stopped  by  the  Court.) 

Parke,  B. — All  the  Court  are  agreed 
that  the  57  th  section  of  the  7  &  8  Vict. 

(2)  3  Mau.  &  Selw.  282. 

(3)  7  Dowl.  P.C.  588. 

(4)  9  Ibid.  61^ ;  8.  c.  10  Law  J.  Hep.  (n.8.) 
aB.  106. 
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c.  96.  does  ndt  apply,  and  that  the  writ  of 
ca.  sa,  is  not  taken  away.  The  true  con- 
struction is,  that  that  section  only  applies 
to  cases  where  something  is  recovered  for 
deht,  and  something  for  costs,  and  where  the 
sum  recovered  for  the  deht  does  not  exceed 
20/.  then  there  is  no  ca.  «a.  It  has  been  ar« 
gued,  that  by  analogy  to  the  48  Geo.  3.  c.  1 23, 
this  section  may  include  the  costs  of  nonsuit. 
But  if  the  costs  be  treated  as  a  debt,  then 
the  amount  exceeds  20^.,  so  that  the  ca.  sa, 
would  not  even  then  be  taken  away.  But 
we  are  all  of  opinion  that  it  only  applies  to 
judgments  for  the  plaintiff,  partly  for  debt 
and  partly  for  costs.  The  award  of  the 
ca,  sa,  is  therefore  right.  As  to  the  second 
process  into  a  different  county  that  is  wrong, 
without  some  reason  being  assigned.  The 
usual  reason  is  a  suggestion  that  the  party 
runs  up  and  down,  and  is  secreting  himself 
in  the  second  county.  But  this  record  is 
silent,  and  the  award  therefore  bad.  The 
second  award  of  process  must,  therefore, 
be  annulled,  and  set  aside ;  and  the  rest  of 
the  judgment  affirmed. 

Judgment  accordingly  (5). 


1847 
June  6 


.} 


PETEESON  V.  DAVIS. 


Practice — Jurisdiction — A f plication  on 
fresh  Affidavits  —  Local  Court  —  Costs^^ 
Suggestion  on  the  Roll, 

The  plaintiff  having  recovered  a  verdict 
for  less  than  20/.,  the  defendant  applied  to  a 
Judge  at  chambers  for  leave  to  enter  a  sug^ 
gestion  to  deprive  the  plaintiff  of  costs,  on 
the  ground  that  the  matter  was  within  the 
jurisdiction  of  a  local  court.  The  Judge  at 
chambers  refused  to  grant  the  defendant  leave, 
on  the  ground  that  the  affidavits  were  insuffi- 
cient.  Two  fresh  applications  at  chambers 
were  disposed  of  on  the  ground  that  the 
matter  had  been  previously  decided : — Held, 
that  the  Court  might  entertain  an  application 
upon  affidavits  of  new  and  material  facts. 

The  city  of  London  Local  Court  Act, 
10  ^  11  Fict,  c,  Ixxi.,  gives  a  concurrent 
jurisdiction  to  the  superior  courts  **  where  the 
plaintiff  dwells  more  than  twenty  miles  from 
the  defendant  :^^  —  Held,  that  this  means 
twenty  miles  from  the  place  where  the  de^ 
fendant  dwells, 

(5)  Tinmouth  v.  Taylor.  10  B.  &  C.  .114,  «.  c. 
8  Law  J.  Rep.  K  B.  104,  throws  great  doubt  ujion 
the  correctness  of  Roy  lance  r.  Hewling. 


Held,  also,  that  an  affidavU  staUng  thd 
the  defendant  carried  on  business  at  No,  133, 
Fenchurch  Street,  in  the  cUy  of  Loudon,  and 
dwelt  in  the  city  of  London,  did  not  suffi- 
ciently shew  his  dwelling-place  to  entitk  him 
to  a  suggestion  on  the  record  to  deprive  the 
plaint^  of  costs.  The  Court,  however,  gave 
the  defendant  leave  to  suggest  that  the  plain- 
tiff did  not  live  more  than  twenty  mUesfrm 
the  place  where  the  defendant  carried  <m 
business. 

This  was  an  action  for  goods  sold  and 
delivered ;  and  at  the  trial  of  the  cause,  the 
plaintiff  obtained  a  verdict  for  121,  3s.  6d. 

Lush  obtained  a  rule  niei,  calling  on  the 
plaintiff  to  shew  cause  why  so  mudi  of  the 
final  judgment  as  related  to  costs  should  not 
be  set  aside,  or  why  the  plaintiff  should  not 
be  restrained  from  taking  out  execution  for 
more  than  the  amount  of  the  debt  recovered 
at  the  trial,  or  why  upon  payment  by  the 
defendant  of  the  taxed  costs  of  the  judgment, 
the  judgment  should  not  be  set  aside  and 
the  plaintiff  should  not  carry  in  the  record, 
and  the  defendant  be  at  liberty  to  enter  a 
suggestion  thereon  to  deprive  the  plaintif 
of  his  costs,  the  verdict  having  been  for  a 
sum  not  exceeding  201,,  for  the  recovery  of 
which  a  plaint  might  have  been  entered  in 
the  sheriff's  court  of  the  dty  of  London,  pur- 
suant to  the  local  statute,  10  &  1 1  Vict.  c.lxxi< 

The  affidavits  in  support  of  the  rule  con- 
tained allegations  to  the  following  effect: 
that  the  defendant  is  a  merchant  carry- 
ing on  business  at  No.  133,  Fenchurch 
Street,  in  the  dty  of  London,  where  the 
writ  of  summons  was  directed  and  served ; 
that  the  defendant,  at  the  time  of  the  issuing 
of  the  writ,  dwelt  and  carried  on  his  business 
in  the  city  of  London,  with  which  the  plain- 
tiff was  well  acquainted ;  that  both  parties 
residing  within  Uie  jurisdiction  of  the  court 
established  within  the  city  of  London  for  the 
more  easy  recovery  of  small  debts  and  de-* 
mands,  pursuant  to  the  said  act  of  parliament, 
the  plaintiff  ought  to  have  entered  his 
plaint  there ;  that  at  the  commencement 
of  the  suit  the  plaintiff  did  not  dwell  more 
than  twenty  miles  from  the  defendant;  that 
he  dwelt  at  No.  33,  Poultry,  in  the  dty  of 
London ;  that  the  defendant  carried  on  his 
business  as  a  merchant  within  the  dty  of 
London  for  upwards  of  six  calendar  months 
next  before  the  commencement  of  the  action, 
and  has  continued  to  carry  on  his  busine&s 
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rfaere;  that  immediately  after  the  trial,  and 
on  the  same  day,  the  defendant  took  out  a 
summons  before  a  Judge  at  chambers,  calling 
on  the  plaintiff  to  shew  cause  why  a  sug- 
gestion should  not  be  entered  to  deprive 
him  of  his  costs,  the  verdict  being  for  less 
than  20i.,  or  why  the  proceedings  should 
not  be  stayed  till  the  first  four  days  of  this 
terai  to  enable  the  defendant  to  apply  to 
enter  a  suggestion ;  that  on  the  following 
day  the  summons  was  attended  before  Colt- 
man,  J.,  when  it  was  objected,  on  behalf  of 
the  plaintiff,  that  the  summons  was  prema- 
ture, and  that  the  application  ought  to  have 
been  made  to  the  Court,  and  that  the  affida- 
vit filed  in  support  of  the  application  was  not 
sufficient,  inasmuch  as  it  did  not  state  that 
the  plaintiff  was  not  an  officer  of  the  local 
court;  that  the  summons  was   dismissed 
without  costs,  upon  which  the  affidavit  was 
amended,  and  a  similar  application  made  on 
afresh  summons;  that  the  Judge  refused 
to  hear  the  fresh  application  and  dismissed 
the  summons,  and  another  summons  calling 
on  the  plaintiff  to  shew  cause  why  on  pay- 
ment of  the  verdict  all  proceedings  shoidd 
not  be  stayed,  and  for  the  like  stay  of  pro- 
ceedings to  enable  the  defendant  to  move 
the  Court  to  enter  a  suggestion ;  that  the 
plaintiff's  attorney  immediately  afterwards 
proceeded  to  tax  the  costs,  whereupon,  on 
the  1 9th  of  May,  and  before  taxation,  he  was 
served  with  notice  of  the  defendant's  inten- 
tion to  apply  to  the  Court  for  the  present  rule. 
From  affidavits,  in  answer,  filed  on  behalf 
of  the  plaintiff,  it  appeared,  that  on  the 
attendance  of  the  summons  before  Colt- 
man,  J.,  the  counsel  for  the  plaintiff  before 
entering  into  the  merits  of  the  case,  offered 
the  defendant's  attorney  an  order  as  to  the 
latter  part  of  the  summons,  that  all  further 
proceedings  should  be  stayed  till  the  fifth 
day  of  the  then  next  term  to  enable  the 
defendant  to  make  his  application,  but  the 
defendant's  attorney  refused  to  take  such  an 
order ;  that  the  final  j  udgment  was  signed  on 
the  1 7th  of  May,  and  the  costs  taxed  after  the 
summons  was  dismissed.    It  was  also  stated 
that  the  house  133,  Fenchurch  Street  was 
divided  into  offices,  and  let  out  to  various 
persons  only  as  offices  for  business,  and  not 
as  a  place  of  residence ;  that  the  defendant, 
at  the  commencement  of  the  suit,  had  offices 
in  the  house,  but  never  resided  there.     A 
clerk  of  the  plaintiff  swore  that  before  the 
iction  he  had  frequently  called  at  the  offices 


without  being  able  to  see  the  defendant,  and 
generally  saw  a  clerk  who  informed  him  that 
the  defendant  had  not  yet  come,  and  that  on 
the  1st  of  April,  while  the  plaintiff's  clerk 
was  waiting  to  serve  the  defendant  with  the 
writ,  he  was  informed  by  the  defendant's 
clerk  that  the  defendant  resided  out  of  town^ 
and  did  not  dwell  in  the  city  of  London. 

Paterson  (June  6)  shewed  cause. — The 
first  objection  is,  that  the  application  has 
already  been  heard  and  determined  by  a 
Judge  at  chambers,  and  the  defendant  is  not 
entitled  to  come  to  the  Court  upon  amended 
affidavits,  which  are  amended  not  in  the  title 
or  jarat,  but  in  respect  of  something  in  the 
body  which  might  have  been  brought  before 
the  Judge  on  the  previous  application.  The 
authorities  shew  that  if  an  affidavit  is  defec- 
tive in  the  body  of  it,  it  cannot  be  amended 
so  as  to  form  the  ground  of  a  second  appli- 
cation—T'Ae  Queen  v.  the  Great  Western 
Railway  Company  (1).  In  that  case  there 
was  a  mere  misdescription  in  the  body  of  th^ 
affidavit,  and  yet  the  Court  held  that  they 
could  not  amend  it.  Fatteson,  J.  said  there 
that  he  was  wrong  in  a  case  of  Sherry  v.  Oke 
(2),  where  he  had  held  otherwise.  In  The 
King  v.  the  Sheriff  of  Devon  (3),  it  was 
held,  that  the  full  Court  of  Queen's  Bench 
would  not  review  the  decision  of  a  Judge  in 
the  Bail  Court.  So  also  in  Thompson  v. 
Becke  (4).  It  may  perhaps  be  said,  on  the 
other  side,  that  the  Judge  at  chambers  had 
no  jurisdiction  to  order  a  suggestion  to  be 
entered  under  the  statute,  because  it  does 
not  contain,  as  such  acts  usually  do,  a  direc- 
tion to  apply  to  the  Court  for  that  purpose ; 
but  the  Judge  has  by  his  common  law  juris- 
diction power  to  order  such  a  suggestion, 
and  in  this  case  he  has  assumed  that  he  had 
such  jurisdiction.  In  Sir  E.  Wilmofs  Notes, 
The  King  v.  Almon  (5),  the  jurisdiction  of 
a  Judge  in  chambers  is  considered,  and  it  is 
said  that  "  it  is  still  the  business  of  the  Court 
that  is  done  at  chambers" — see  also  Lush's 
Practice,  p.  799.  The  next  objection  is, 
that  the  application  comes  too  late.  The 
verdict  was  given  on  the  12th  of  May,  about 
half-past  twelve  p.m.  The  defendant  might 
have  gone  to  the  court  the  same  day  (which 

(1)5  Q.B.  Rep.  597 ;  B.  c.  13  Law  J.  Rep.  (h.b.) 
Q.B.  129. 

(2)  3  DowL  P.O.  349. 

(3)  2  Ad.  &  El.  296. 

(4)  4  Q.B.  Rep.  759;  8.c.  12  Law  J.  Rep.  (n.».) 
Q.B.  305. 

(5)  Wilmot'8  notes,  264. 
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was  the  last  dfty  of  term),  or  might  have  ap«> 
plied  to  the  vacation  Judge,  if  he  had  juris- 
diction. Lastly,  the  affidavits  are  insuffici- 
ent on  the  merits.  They  do  not  shew  where 
the  defendant  dwells  so  as  to  negative  the 
concurrent  jurisdiction  of  the  superior  courts 
under  the  act  (6).  The  words  of  the  act  are 
indeed  negatived ;  but  the  meaning  of  the 
words  "  where  the  plaintiff  dwells  more  than 
twenty  miles  from  the  defendant,"  must  be 
from  the  place  where  the  defendant  dwells, 
and  that  should  have  been  stated. 

Lushf  in  support  of  the  rule. — As  to  the 
first  point,  whatever  may  be  the  jurisdiction 
of  the  Judge  at  chambers,  it  never  has  been 
the  practice  to  apply  to  him  to  enter  a  sug"» 
gestion. 

[Mauls,  J.-—  Archbold  in  his  Practice 
cites  Baddley  v.  Oliver  (7)  to  shew  that  a 
Judge  at  Nisi  Frius  has  no  power  to  make 
such  an  entry.] 

It  is  not  usual  in  Court  of  Bequests  Acts 
to  specify  the  manner  of  application.  In 
Smiih  V.  Temperley  (8)  it  was  held,  that 
the  application  should  have  been  made  to 
the  Court  within  the  first  four  days  of  Mi- 
chaelmas term,  judgment  having  been  signed 
on  the  7th  of  August ;  but  if  there  had  been 
any  power  to  apply  to  a  Judge  at  chambers 
in  vacation,  it  would  have  been  laches  not 
to  do  so.  The  cases  that  have  been  cited  on 
the  other  side  are  cases  where  the  party  has 
come  twice  to  the  Court.  Pike  v.  Davis  (9) 
expressly  decides,  that  where  a  Judge  at 
chambers  dismisses  a  summons  on  the  merits, 
the  party  may  apply  to  the  Court  on  addi- 
tional affidavits.  The  cases  of  Baddley 
V.  Oliver^  Bond  t»  Bailey  (10),  Heale  v. 

(6)  Tb0ll2th8MtionofdielO&ll  Viotclzii. 
enmots, "  That  all  actions  and  proceedings  which  be- 
fore the  passing  of  this  act  might  hare  been  broaght 
in  any  of  Her  Majesty*!  superior  conrts  of  record, 
where  the  plaintiff  dwells  more  than  twenty  miles 
from  the  defendant,  or  where  mj  officer  of  the 
Court  holden  under  the  prorisiona  of  this  act  shall 
be  a  partT,  eicept  in  respect  to  any  claim  to  any 
goods  and  chattels  taken  in  execution  of  the  proeesa 
of  the  court,  or  the  proceeds  or  value  thereof,  may 
be  brought  or  determined  in  any  superior  oonrt  at 
the  election  of  the  party  suing  or  proceeding  as  if 
this  act  had  not  been  passed." 

(7)  1  Or.  &  M.  219  ;  s.  c.  2  Law  J.  Rep.  (k.s.) 
Ezch.  76. 

(8)  16  Mee.  &  Wels.  273 ;  s.  c.  16  Law  J.  Rep. 
(h.s.)  Exoh.  105. 

(9)  6  Ibid.  546 ;  s.  c.  9  Law  J.  Rep.  (n.s.)  Ezch. 
322. 

(10)  2  Cr.  M.  &  R.  246;  s.  c.  4  Law  J.  Rep« 
(K.S.)  Exch.  197. 


Erie  (1  l)y  and  Johman  v.  jSeafe(12)ftbew, 
that  after  a  judgment  in  vacation,  it  is  suffi- 
cient to  come  to  the  Court  within  the  firrt 
four  days  of  the  ensuing  term  for  a  sogges* 
tion.  Lastly,  the  affidavits  are  suffidest. 
The  statute  does  not  speak  of  the  plaintiff's 
distance  from  where  the  defendant  dwells:  it 
is  sufficient  if  it  is  not  more  than  twenty  miles 
fipom  the  place  where  the  defendant  cairies 
on  his  business.  The  112th  section  of  the 
act  must  be  construed  along  with  the  40th 
section,  which  provides,  that  a  summons 
may  issue  provided  the  defendant  or  one  of 
the  defendants  shall  dwell  or  carry  on  his 
business  within  the  city  of  London  or  the 
liberties  thereof  at  the  time  of  the  action 
brought.  Under  the  act  of  the  old  City 
Court,  which  had  a  similar  juriadictioii  to 
the  present  court,  a  person  oocapying  hsif 
tL  counting-house  in  London  was  held  to 
seek  his  livelihood  in  London,  and  so  to  be 
within  the  actn^Croft  v.  Piimutm  (13). 

[Crssswell,  J.*— The  words  of  the  modem 
act  clearly  refer  to  the  dwelling  of  the  de« 
fendant.] 

At  all  events,  as  the  allegations  in  the 
suggestion  are  held  to  be  traveisaUe — 
Watson  V.  Quilter  (14)— the  Court  will  not 
refuse  to  grant  it. 

Wilde,  C«J. — Two  questions  have  anun 
in  this  case ;  one  of  which  is,  whether  the 
defendant  is  precluded  firom  making  the 
present  application  by  reason  of  prior 
applications  to  a  Judge  at  chambers.  It 
appears  that  this  matter  was  heard  at 
chambers  and  'disposed  of  on  the  merits, 
on  the  ground  that  the  affidavits  were  not 
sufficieat  to  entitle  the  defendant  to  the 
suggestion  which  he  sought.  The  last  two 
applications  to  a  Judge  at  chamben  wen 
not  disposed  of  on  the  merits,  but  because 
the  matter  had  before  been  decided  ca  by 
another  Judge.  The  question  which  now 
arises  is,  whether  the  party  cao  come  to  the 
Court  upon  affidavits  of  new  and  materisl 
&cts.  The  Court  is  of  opinion  that  ^paity 
is  not  precluded  from  doing  so.  Conader- 
ing  the  vast  quantity  of  business  atchambefs, 
and  that  there  is  not  time  theie  fta  Toy 

(11)  2  Mee.  &  Wela.  383. 

(12)  6  Ibid.  276;  b.c.  8  Law  J.  B*p.  (s^) 
(n.8.)  Exch.  255. 

(13)  5  Taunt.  648. 

(14)  11  Mee.&  Wels.  7(H) ;  s. e.  12  Law  J.  Rtp. 
(ma)  Ezoh.  405. 
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deliberate  jttdgmeiit,  it  would  be  very  incon- 
Tenient  if  parties  were  to  be  concluded  by 
the  Judge's  decision  there,  and  it  would  be 
a  hardship  if  such  decision  could  not  be  re- 
viewed, or  a  fresh  application  be  made  upon 
additional  &cts.     The  defendant  asks  for 
leave  to  enter  a  suggestion  to  deprive  the 
plaintiff  of  costs.     In  order  to  induce  the 
Coort  to  grant  his  application,  he  ought  to 
shew  reasonable  grounds  for  it;   and  the 
groands  are  not  suflSdent  if  he  does  not  fur- 
nish proper  information  from  which  the  facts 
to  be  suggested  on  the  record  appear.     It 
eould  not  be  contended,  that  where  it  is 
neeessary  to  shew  a  party's  residence,  it 
voold  be  sufficient  to  say  that  he  resided  in 
a  particular  county— -in  die  county  of  York, 
for  instance.     There  is  an  equid  difficulty 
when  it  is  alleged  that  a  party  resided  in 
the  city  of  London.   The  affidavits,  on  behalf 
of  the  defendant,  shew  that  the  defendant 
carried  on  his  business  in  Fenchurch  Street, 
and  dwelt  in  the  city  of  London.  That  does 
not  furnish  sufficient  means  of  inquiry  as  to 
the  residence.  In  every  case  like  die  present 
the  affidavit  should  be  such  as  to  furnish  fair 
information  as  to  the  residence,  by  stating 
the  place  of  residence,  or  giving  distinct 
means  of  inquiry.     It  appears  to  me  that 
the  defendant  has  not  sufficiently  shewn 
that  he  dwells  in  the  city  of  London,  so  as 
to  entitle  him  to  the  suggestion  for  which  he 
applies.  I  think  he  is  entitled  to  a  sugges- 
tion that  the  plaintiff  did  not  at  the  com- 
nienoement  of  the  suit  live  more  than  twenty 
mfles  from  the  place  where  the  defendant 
carried  on  his  business  in  the  dty  of  London ; 
and  the  rule  will  be  made  absolute  to  set 
aside  the  judgment,  and  to  enter  a  suggestion 
in  those  terms  on  payment  of  the  costs  of 
the  judgment. 

Rule  accordingly. 


1848.       1    EDWARDS  AND  OTHERS  «.  LAW- 

June  26.  J  less. 

Attorney's  BiU^  Delivery  of — Provisional 
Committeeman* 

In  on  aetion  against  one  of  the  members  of 
a  provisional  committee  for  work  done  as  an 
attorney,  the  defendant  pleaded  that  no  signed 
bill  had  been  delivered.  It  was  proved  that 
a  signed  hiU  had  been  delivered  to  another 
member  of  the  same  committee  at  his  place  of 
business,    and  that  the  defendant  was  ap- 


pointed a  committeeman  after  part  of  the 
work  had  been  done: — Held,  not  such  a 
delivery  within  the  statute  6^7  Vict,  c.  73. 
as  to  render  the  defendant  liable  in  this 
action.  The  bill  should  be  delivered  either 
at  the  office  of  the  company,  or  at  least  to 
some  person  who  can  reasonably  be  consi- 
dered to  represent  the  committee. 

Debt  for  work  and  labour  done  as  attor- 
nies  in  respect  of  a  railway  project  to  be 
brought  before  parliament ;  for  money  paid ; 
and  on  an  account  stated. 

Third  plea,except  as  to  the  account  stated, 
that  the  action  was  brought  after  the  passing 
of  the  7  &  8  Vict.  c.  73,  and  that  the  plaintiffs 
did  not  one  calendar  month  before  the  com- 
mencement of  the  suit,  deliver  unto  the  de- 
fendant (he  being  the  party  to  be  charged 
therewith)  or  send  by  post  to  or  leave  for 
him  at  his  counting-house,  office  of  business, 
dwelling-house,  or  last  known  place  of  abode, 
or  at  either  of  such  places,  any  signed  bill 
in  compliance  with  section  37.  of  that  act. 

Replication,  that  the  plaintiffs  did  one 
calendar  month  before  action  deliver  unto 
the  defendant  a  signed  bill  in  compliance 
with  the  said  statute.     Issue  thereon. 

At  the  trial,  before  Rolfe,  B.  at  the  Lei- 
cester Summer  Assizes,  1847,  it  appeared 
that  this  action  was  brought  against  the 
defendant  as  a  member  of  the  provisional 
committee  of  the  Great  Manchester,  Rugby 
and  Southampton  Railway  Company ;  that 
the  signed  bill  was  delivered  to  one  Moore 
(another  member  of  that  committee)  at  his 
place  of  business  in  Wood  Street,  Cheapside, 
and  that  the  defendant  was  appointed  a 
committee-man  after  a  portion  of  the  busi- 
ness, in  respect  of  which  the  action  was 
brought,  had  been  performed,  and  retired 
fr^m  that  office  before  some  of  the  latter 
chaiges  in  the  bill  had  been  incurred.  A 
verdict  was  found  for  the  plaintiff  for  4921. 
10*. ;  and  leave  was  reserved  for  the  defen- 
dant to  move  to  enter  a  nonsuit. 

Whitehurst  had  obtained  a  rule  accord- 
ingly on  the  ground  (amongst  others)  that 
there  was  no  delivery  of  a  signed  bill  to  Uie 
defendants     [The  arguments  on  the  ^*J*f* 
pomU  are  omitted,  as  the  judgment  ol  tlie 
Court  was  confined  entirely  to  the  po\nt. 
reported.]  

Humfrey  and  Phipson  shewed  «^^^*®\>  _ 
The  bill  was  made  out  and  headed    r^_~^ 
provisional  committee.     It    was   del*^«^   ^ 
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personally  to  Moore,  one  of  the  committee. 
This  is  equivalent  to  personal  deliverjr  to 
one  of  two  joint  contractors,  and  therefore 
sufficient  as  against  the  other,  or  to  both,  or 
at  their  joint  office  of  busineu  within  the 
language  of  6  &  7  Vict.  c.  73.  ■.  37.  The 
witness  said,  "  1  delivered  a  duplicate  of  this 
bill  to  Mr.  Moore,  in  Wood  Street,  Cheap- 
side,  his  place  of  bosiness :"  that  isa  delivery 
of  a  bill  against  Ike  provisional  committee  to 
one  of  the  members  at  his  place  of  business. 
[Wilde,  C.J. — Part  of  this  business  was 
done  before  the  defendant  joined  the  com- 

[Crebswell,  ). — Suppose  a  bill  made  ont 
to  Thompson  &  Co.  (who  as  a  firm  are  not 
Utible)Bnd  delivered  to  Williams,  a  partner. 
It  turns  out  that  Williams  and  a  third  party, 
Johnson,  are  liable.  Is  Johnson  bound  by 
this  delivery  ?] 

Suppose  a  bill  made  ont  to  the  Equitable 
Company  and  delivered  to  A,  a  director, 
B.  and  C,  co-direetnrs,  would  be  liable. 

[Cress  WELL,  J. — But  the  provisional  com- 
mittee are  not  the  contracting  parties.  The 
managing  committee  are  the  contractors.] 

There  is  no  evidence  to  shew  that  the 
provisional  committee  are  not  liable. 

[Cresswell,  J, — 1  think  there  is  some 
evidence,    i'nmd/aeie  they  are  not  liable.] 

The  heading  the  bill  to  the  provisional 
committee  will  not  Titiate  the  bill,  or  its 
delivery  to  parties  to  be  charged  therewith. 

[WiLOE,  C.J.— Is  the  defendant  charged 
therewith  if  not  mentioned  nonunatim,  or  as 
a  partner  in  a  firm  which  is  liable  ?] 

In  Manning  v.  Glyim{l'),  where  the  bill 
was  not  addressed  to  any  one,  the  words 
were  "  chargeable  thereby."  Crovder  v. 
Shee{i),  Finekett  v.  How  (3),  and  Vinent 
V.  Slaymaker  (4),  shew  this  delivery  to  have 
been  sufficient,  and  Taylor  v.  Hodgton  (5) 
decides  that  a  letter  accompanying  a  bill  of 
costs  may  be  referred  to,  to  shew  who  is  the 
party  chargeable  therewith.  Suppose  a  bill 
made  out  U>  A,  B,  C,  and  D,  nominalim,  of 
whom  three  only  are  liable.  Delivery  to 
one  of  those  three  would  be  good  as  against 
him  and  the  other  two,  notwithstanding  the 
fourth  is  not  liable.  Thus,  assuming  there 
was  a  delivery  to  the  provisional  committee, 

()>  1  Jonel't  Irish  Eicb.  Rep.  313. 

(3)  1  Csrapb.  437. 

(3)  a  Ibid,  275. 

(♦)  12EB.I.  372. 

(5)  3D0W1.&L.P.C.  115;  B.C.  141swJ.Rfp. 
(«...)  y.B.  310. 


which  comprises  all  the  members  of  tht 
managing  committee,  is  not  that  a  good 
delivery  to  the  latter  body  1  Again,  this  bill 
has  been  taxed. 

[WiLDB,  C.J.  —  Not  by  the  defeodsnt 
Could  he  have  taxed  it  here  7] 

That  will  depend  on  the  question  whether 
he  was  a  co-contractor  with  Moore. 

ffhitehurtt,  contift  {Keane  witii  him). — 
This  is  not  such  a  delivery  as  is  required  by 
the  statute,  or  as  will  support  the  isnie  in 
its  present  form.  The  pl^tiff's  reptitstiM 
avers  a  delivery  to  the  defendant.  The 
statute  provides  several  tnodei  of  delivery, 
all  of  which  are  material. 

[Williams,  J. — Yon  must  negative  aS 
the  statutable  modes  of  delivery.] 

(He  was  then  stopped  by  the  Court.) 

Wilde,  C.J. — The  Court  are  of  opinion 
that,  under  the  particular  ciicumstanees  aS 
tbiscase,  there  was  no  BufBcientdeliveryoflbe 
bill.  ThismustnotbelookedonasanordinsTy 
case  of  co-contractors,  as  the  present  eoncfrn 
is  one  of  a  particular  nature.  The  partirt 
cameintoitatdifierent  times.  MoorejoiMd 
prior  to  the  defendant,  and  there  areraanyiod 
heavy  items  in  the  bill  respecting  work  done 
as  well  before  as  after  the  defendant  wai  i 
member  of  the  committee.  Now,  what  wai 
the  relation  of  Moore  to  the  defendant^  It 
must  be  home  in  mind  that  this  bill  was  not 
delivered  to  the  provisional  committee  it 
their  known  place  of  business,  but  to  lloen 
Bt  his  place  of  business.  Without  expressing 
an  opinion  as  to  how  far  in  general  a  deli- 
vetytoone  of  several  is  equivalent  tosd^- 
very  to  all  the  co-contractors;  butIookinft»l 
the  defendant  as  a  member  of  the  managing 
oommitee,  the  Court  are  of  opinion  tfatt  the 
relative  position  of  its  members  is  of  sncb  > 
particular  nature  that  this  delivery  cannot 
bind  such  of  tbem  as  might  be  partially  liab!' 
for  a  portion  of  the  bill.  This  bill  ought  to 
have  been  delivered  either  at  the  office  of 
the  company,  or,  nt  least,  to  some  penna 
who  can  reasonably  be  considered  as  repre- 
senting the  committee. 

CoLTMAN,  J. — Tliereis  aclear  distincticni 

between  th^  mai-  nf  nrnvininiul  e 

men  and  t 
connexion 
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KEPP  AND  ANOTHER  9.  WK3GETT 
AND  OTHERS. 


Pleading — Debt  on  Bond — Form  of  De- 
claration— False  Recital  on  Oyer — Inrolment 
and  Demurrer — Plea — General  Perform- 
ance. 

The  declaration  was  in  debt  on  a  bond 
given  by  the  defendants  and  L,  for  8,000/. 
io  he  paid  by  them  to  the  plaintiffs^  or  Everett^ 
on  request,  whereby  and  by  reason  of  the  non^ 
payment,  S^c.  The  defendants  by  their  plea 
crated  oyer  and  set  out  the  bond  and  condition 
and  recitals.  The  condition  was  that  the 
defendants  and  L.  should  pay  over  sums  of 
wmey  assessed  and  collected  by  Z,  and  that 
L.  ^ould  demand  the  sums  assessed  and  pro- 
ceed against  defaulters.  Averment,  that  the 
defendants  performed  edl  things  on  their  part 
to  be  performed. 

The  pkuntiffis  replied  praying  that  the  deed 
and  condition  might  be  inroUed,  and  being  set 
out  on  inrolment,  demurred,  on  the  ground, 
that  they  were  falsely  set  out  by  the  defendants 
on  account  of  the  redteUs  being  introduced, 
and  that  the  plea  of  general  performance  was 
had : — Held,  first,  that  it  was  not  necessary 
to  state  a  request  in  the  declaration.  Se- 
condly,  that  the  allegation  "  by  reason  of  the 
non-payment,*'  S^c.  was  a  sufficient  denial 
of  payment  to  the  plaintiffs  or  Everett,  after 
flea.  Thirdly,  that  the  plea  was  bad  for  not 
shewing  performance  by  L,  as  well  as  by  the 
defendants.  Fourthly,  that  the  plea  was  bad 
for  averring  general  performance,  instead  of 
shewing  what  was  done  in  performance  of 
the  condition. 

Semble — First,  that  it  is  not  the  practice 
to  demur  for  misrecital  on  oyer.  Secondly, 
that  the  effect  of  the  inrolment  is  to  make  the 
wUter  set  out  part  of  the  declaration. 

Debt  on  bond.  The  declaration  stated 
tbat  tbe  defendants  and  one  James  Lee, 
who  died  before  the  commencement  of  the 
suit,  theretofore,  to  wit,  &c.  by  their  certain 
writing  obligatory,  &c.  acknowledged  them- 
selves to  be  jointly  and  severally  held 
and  firmly  bound  unto  the  plaintiffs  in  the 
sum  of  8,000/.,  of  &c.,  to  be  paid  to  the  said 
plaintiffs,  or  to  one  William  Everett,  Esq.  on' 
request,  whereby  and  by  reason  of  the  non- 
payment thereof  an  action  hath  accrued,  &c. 

Plea— and  the  defendants  crave  oyer  of 
the  said  writing  obligatory  in  the  said  decla- 
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ration  mentioned,  and  it  is  read  to  them  in 
these  words : — "  Know  all  men  by  these 
presents  that  we,  James  Lee,  of  No.  50, 
Drury  Lane,  in  the  parish  of  St.  Martin  in 
the  Fields,  in  the  county  of  Middlesex, 
collector ;  James  Wiggett,  of  No.  ,  Drury 
Lane,  in  the  parish  of  St.  Giles  in  the 
Fields,  in  the  said  county,  brush-maker; 
Richard  Robinson,  of  No.  ,  Bloomsbury 
Square,  in  the  said  parish  of  St.  Giles  in 
the  Fields,  and  county  aforesaid,  gentleman  ; 
George  Robinson,  of  No.  ,  Wigmore  Street, 
in  the  parish  of  St.  Marylebone,  in  the  said 
county,  auctioneer,  which  said  James  Lee  is 
a  collector  for  the  wards  of  New  Street,  Bed- 
fordbury,  Drury  Lane,  and  Long  Acre,  in 
the  parish  of  St.  Martin  in  the  Fields  in  the 
division  of  the  city  and  liberty  of  Westmin- 
ster, in  the  county  of  Middlesex,  duly  nomi- 
nated and  appointed  by  the  Commissioners 
acting  for  the  said  parish  of  St.  Martin  in 
the  Fields,  in  the  execution  of  an  act  of 
parliahient  passed  in  the  sixth  year  of  the 
reign  of  Her  present  Majesty,  intituled 
*  An  act  for  granting  to  Her  Majesty  duties 
on  profits  arising  from  property,  professions, 
trades,  and  offices  until  the  6th  day  of  April 
1845,'  and  of  the  several  other  acts  therein 
referred  to,  and  of  another  act  passed  in  the 
eighth  year  of  the  reign  of  Her  said  Majesty,, 
intituled  *  An  act  to  continue  for  three  years 
the  duties  on  profits  arising  from  property, 
professions,  trades,  and  offices,'  and  which 
said  James  Wiggett,  Richard  Robinson,  and 
George  Robinson,  as  sureties  for  the  said 
James  Lee,  are  jointly  and  severally  held 
and  firmly  bound  unto  Richard  Kepp,  Esq. 
and  Charles  Lewis,  Esq.,  being  two  of  the 
said  Commissioners  acting  in  the  execution 
of  the  said  acts  for  the  said  parish  of  St. 
Martin  in  tbe  Fields,  in  the  said  county  of 
Middlesex,  in  the  sum  of  8,000/.  of  lawful 
money  of  Great  fi ritain,  to  be  paid  to  the  said 
Richard  Kepp,  Esq.  and  Charles  Lewis,  Esq., 
or  to  William  Everett,  Esq.,  their  executors 
or  administrators,  for  which  payment  to  be 
well  and  truly  made  we  bind  ourselves  and 
each  of  us  bindeth  himself  for  the  whole  and 
entire  sum,  our  and  each  of  our  heirs,  exe- 
cutors and  administrators,  firmly  by  these 
presents,  sealed  with  our  seals,  dated  this 
6th  day  of  October,  in  the  tenth  year  of  the 
reign  of  our  Sovereign  Lady  Victoria,  &c, 
A.D.  1846." 

And  whereas  the  above  bounden  James 

2Q 


296 


COURT  OF  COMMON  PLEAS  : 


Lee  hath  been  duly  nominated  and  appointed 
a  collector  for  the  year  ending  the  5th  day 
of  April  1847  of  the  several  duties  granted 
by  the  said  recited  Acts  which  have  been  or 
hereafter  shall  be  assessed,  within  the  said 
wards  and  parish  of  Saint  Martin  in  the 
Fields  for  the  said  last- mentioned  year, 
under  and  by  virtue  of  the  said  acts,  and 
the  said  James  Lee,  together  with  the  said 
James  Wiggett,  Richard  Robinson,  and 
George  Robinson  as  his  sureties,  have  entered 
into  and  executed  the  above  written  obliga- 
tion, to  give  good  and  sufficient  security 
for  the  faithful  discharge  and  due  perform- 
ance by  the  said  James  Lee  of  his  said 
office  of  collector  as  aforesaid ;  and  whereas 
duplicates  of  the  assessments  have  been 
delivered  and  given  in  charge  to  the  said 
James  Lee,  with  a  warrant  or  warrants  for 
collecting  the  same.  They  also  crave  oyer 
of  the  condition  of  the  said  writing  obliga- 
tory, and  it  is  read  to  them  in  these  words  : 
— '*  Now,  the  condition  of  the  above- written 
obligation  is  such,  that  if  the  above-bounden 
James  Lee,  James  Wiggett,  Richard  Robin- 
son, and  George  Robinson,  or  either  of 
them,  their  or  either  of  their  heirs,  execu- 
tors or  administrators,  shaU  and  do  duly  in 
pursuance  of  the  directions  of  the  said  acts, 
pay  all  such  sums  of  money  which  now  are 
assessed  and  collected  for  the  year  ending 
the  5th  of  April  1847)  or  which  hereafter 
may  be  assessed  and  to  be  collected  in  the 
said  ward  and  parish  of  Saint  Martin  in 
the  Fields  by  the  said  James  Lee  as  such 
collector  as  aforesaid ;  and  if  the  said 
James  Lee  shall  and  do  duly  in  pursuance 
of  the  said  act,  demand  the  sums  assessed 
of  the  respective  persons  from  whom  the 
same  are  payable,  and  in  case  of  non-pay- 
ment thereof  shall  duly  enforce  the  power 
of  the  act  against  such  as  shall  make  default, 
then  the  above-written  obligation  to  be 
void,  otherwise  the  same  shall  be  and 
remain  in  full  force  and  virtue."  Which 
being  read  and  heard,  the  said  defendants 
say,  that  they,  the  said  defendants,  did  from 
time  to  time  and  at  all  times  after  the 
making  of  the  said  writing  obligatory  and 
the  said  condition  thereof  well  and  truly 
observe,  perform,  fulfil,  and  keep  all  and 
singular  the  articles,  clauses,  payments, 
conditions  and  agreements  in  the  said  con- 
dition of  the  said  writing  obligatory  speci* 
fied,  comprised,  and  mentioned  in  all  things 


therein  contained  on  their  part  and  bdialf 
to  be  observed,  performed,  falfiJled  asd 
kept  according  to  the  tenour  and  effect, 
true  intent  and  meaning,  of  the  said  condition 
of  the  said  writing  obligatory.   Verification. 

The  plaintiffs,  as  to  the  plea  of  tbe 
defendants,  replied  that  the  defendants  had 
not  truly  set  out  tbe  said  writing  obla- 
tory and  the  condition  thereto,  and  prayed 
that  they  might  be  inrolled;  which  bong 
done,  and  the  bond  and  condition  set  oot 
in  the  same  words  as  in  the  plea,  the  plain- 
tiffs  demurred  on  the  grounds  that  tbe  plea 
sets  out  the  recitals  to  the  condition  as  if 
they  were  part  of  the  writing  obligatory 
itself,  and  that  it  is  uncertain  whether  the 
defendants  intend  to  allege  that  those  recitals 
form  part  of  the  deed  or  part  of  the  condition, 
or  that  they  do  not  form  part  of  dther, 
but  are  mere  averments  ;  and  also  that  the 
general  mode  of  pleading  performance  it 
insufficient,  and  tbe  plea  should  have  shewn 
that  the  defendants  and  Lee,  or  some  or  one 
and  which  of  them,  did  pay  all  sums  assessed 
and  collected  for  the  year  ending  the  5th  of 
April  1847,  and  did  duly  demand  the  sums 
assessed,  and  did  duly  enforce  the  powers 
of  the  act  against  de&ulters. 

Needham  {ChanneUy  Serf,  was  with  him), 
(June  9th,)  in  support  of  the  demorrer.—' 
The  defendants,  upon  oyer,  have  mis-iecited 
the  deed ;  and  in  such  a  case  the  plaintiff  is 
entitled  either  to  sign  judgment  as  for  want 
of  a  plea,  or  to  pray  in  his  replication,  as 
he  has  done  here,  that  the  deed  may  be 
inrolled,  and  procure  it  to  be  inrolled,  and 
then  demur — Com.  Dig,  'Pleader,*  P,  1, 
1  Wms,  Saunders,  9,  c,  WaUaee  v.  ike 
Duchess  of  Cumberland {!)  and  Ferguson  y» 
Mackreth  (2). 

[Wilde,  C.J. — The  Court  would  quash 
such  a  plea  for  irregularity.  In  Ferguson 
v.  Mackreth,  although  the  plaintiff'derourred 
after  the  inrolment,  the  Court  did  not  act 
upon  the  demurrer,  but  made  a  rule  for 
quashing  the  pleadings  of  the  defendant] 

[Cr£8SW£LL,  J. — The  case  of  SmUk  v. 
Yeomans  (3)  throws  some  light  on  the  ques- 
tion. In  a  note  to  that  case  it  is  said  that  a 
party  is  not  bound  in  all  cases  to  set  out  the 
whole  of  the  condition.  But  if  the  defen- 
dant by  his  mode  of  setting  out  a  bond  has 

(1)  4  Term  Rep.  370. 

(2)  Ibid.  371.  n. 

(3)  1  Wms.  Saund.  316,0. 
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])laced  the  plaintiff  in  a  different  position 
from  that  vhich  he  would  otherwise  be  in, 
that  cannot  be  said  to  be  good.] 

[Mauls,  J. — If  Ferguson  v.  Mackreih 
be  looked  at  closely,  it  would  appear  that 
the  Court  thought  they  could  not  deal  with 
the  case  on  demurrer.  But  you  say,  that 
if  this  is  a  matter  of  practice,  you  may 
waive  your  right  to  strike  out  the  plea,  and 
may  demur.  You  would  have  been  entitled 
to  say  that,  if  the  plea  had  set  out  the  bond 
rightly,  *  yet  contained  no  answer  to  the 
declaration.] 

[Cresswell,  J. — You  say,  that  on  the 
defendants  craving  oyer,  the  condition  which 
is  improperly  stated  becomes  a  part  of  the 
declaration.  But  then  you  get  the  true  con- 
dition inrolled,  and  that  becomes  part  of  the 
declaration,  and  then  the  plea  is  good.] 

[Maulb,  J. — The  proceeding  is  this. 
The  bond  is  supposed  to  be  produced  in 
sight  of  the  Court.  The  defendants  say 
that  it  IS  read  in  its  words.  The  officer 
reads  it,  and  then  it  is  the  defendants*  busi- 
ness to  set  out  the  contents.  You  say  that 
the  allegation  by  the  defendants,  that  it  is 
read  in  these  words  is  false,  and  you  pray 
that  the  Court  may  set  them  out.  The 
bond  is  still  the  same  as  in  the  declara- 
tion.] 

[WiLDK,  C.J. — The  Court  will  allow  you 
to  withdraw  your  demnrrer.  It  is  not  the 
practice  to  demur.  It  leads  to  unnecessary 
delay  and  expense.] 

Hot  the  plea  is  bad  in  other  respects.  It 
is  calculated  to  embarrass  the  plaintiffs,  a 
portion  of  it  being  false  and  not  traversable. 

[Maule,  J. — You  must  take  the  inrolled 
condition  as  part  of  the  declaration.  The 
inrolment  puts  an  end  to  the  erroneous 
averment.] 

The  substantial  objection  is,  that  whereas 
the  condition  is  for  the  performance  by  the 
defendants  and  Lee  of  certain  matters,  and 
by  Lee  himself  of  other  matters,  the  plea 
is  one  of  performance  by  the  defendants. 
They  aver  that  they  have  done  their  part, 
but  not 'that  Lee  has  done  his.  Besides, 
a  plea  of  general  performance  is  not  sufR- 
cient  when  the  condition  is  to  do  several 
thiDgs— Com.  Dig.  tit.  *  Pleader,'  2,  W,  33, 
Wmbleton  v.    /roWrfp(4),     Woodcock  v. 

(4)  1  Lev.  303. 

(5)  1  Sider.  215. 


Ogle^  contra. — The  general  form  of  plead- 
ing performance  is  quite  sufHciont.  Can  it 
be  said  that  if  it  was  the  duty  of  the  collector 
to  collect  and  pay  over  ten  thousand  dif- 
ferent sums  of  money,  the  collecting  and 
payment  of  those  sums  should  have  been 
set  out?  The  argument  for  the  plaintiffs 
goes  to  that  extent.  Those  facts  were  more 
within  the  knowledge  of  the  plaintiffs  than 
of  the  defendants.  At  all  events  the  decla- 
ration is  bad.  The  breach  here  does  not 
agree  with  the  condition.  The  condition 
was  to  pay  to  the  plaintiffs  or  Everett,  and 
the  breach  is  that  the  defendants  have  not 
paid  to  the  plaintiffs.  They  may,  consistently 
with  this,  have  paid  to  Everett.  When  a 
contract  is  to  do  one  of  two  things  in  the 
alternative,  the  breach  should  shew  that  the 
defendant  has  done  neither.  Thus,  where 
the  defendant  undertook  to  return  a  horse 
in  good  plight,  or  pay  so  much  money, 
and  the  breach  was  that  he  did  not  return 
the  horse,  the  declaration  was  held  bad — 
Wright  v.  Johnson  (6).  So  also  it  was  held 
that  if  a  person  promised  to  indemnify  the 
plaintiff,  or  pay  him  1,000/.,  the  declaration 
should  shew  that  he  had  done  neither— 
Gibbons  v.  Northcoit  {7).  See  also  Com, 
Dig,  tit.  *  Pleader,'  C,  44, 45.  In  the  next 
place,  the  bond  declared  on  was  stated  to  be 
payable  on  request,  and  no  request  is  averred. 
The  request  was  a  condition  precedent  to 
the  payment.  The  case  of  a  deed  differs 
from  that  of  a  bill  of  exchange,  in  which  the 
action  is  a  sufficient  request — Carter  v.  Ring 
(8),  Nicholl  V.  Bromley  (9),  Simpson  v. 
Sikes  {10). 

Needham,  in  reply. 

WiLD^,  C.J. — The  declaration  is  free 
from  any  objection.  It  is  in  the  common 
approved  form.  It  states  that  the  bond  was 
given  for  the  payment  of  money  on  request, 
and  it  is  not  necessary  to  state,  as  it  has 
been  argued,  that  a  request  of  payment  was 
made.  The  plea  consists  of  two  parts, — 
the  condition  that  the  defendants  should 
pay,  and  that  Lee  should  do  certain  duties. 
The  performance  by  the  sureties  would  not 
be  a  performance  under  the   bond.     The 

(6)  1  Sider.  44a 

(7)  Ibid.  447. 

(8)  3  Campb.  459. 

(9)  2  Brod.  &  Ding.  464. 

(10)  6  Mau.  &  Selvr.  295. 
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Buretiei  have  contented  themselves  with 
•aying  that  they  have  performed  the  condi- 
tion on  their  part,  hut  not  that  Lee  has 
done  what  he  was  hound  to  do.  It  is  sud 
that  it  was  not  necessary  for  them  to  plead 
more,  because  the  plaintifTs  have  more  cog- 
nizance of  the  facts.  But  the  defendants  did 
not  require  to  set  out  the  particular  sums 
received ;  and  it  would  have  been  enough  to 
state  that  Lee  paid  over  all  the  sums  which 
he  had  received.  It  appears  to  me  that  the 
declaration  is  good,  and  the  plea  insuflicieDt ; 
and,  therefore,  that  there  should  be  judg- 
ment for  the  plaintiffs. 

CoLTMAN,  J. — 1 1  is  not  necessary  to  decide 
whether  the  party  has  set  out  truly  what  he 
intended  to  set  out  on  oyer.  I  am  rather 
disposed  to  think  that  the  effect  of  setting 
out  the  deed  on  the  inrolment  ia  merely  to 
substitute  it  for  the  other,  and  shew  what  is 
really  the  true  document.  I  think  the  plea 
is  clearly  bad  in  substance,  on  the  grounds 
pointed  out  by  my  Lord,  and  that  the  decla- 
radon  is  good. 

Maule,  J. — 1  also  am  of  opinion  that 
the  judgment  should  he  for  the  pluntiffs. 
The  defendants  have  set  out  as  parcel  of  the 
bond  something  which  is  no  part  of  it.  In 
such  a  case  the  plaintiffs  may  choose  to  have 
the  accurate  instrument  set  out,  so  that  the 
Court  may  see  the  true  statement  of  that 
of  which  a  false  statement  has  been  set  out 
by  the  defendants.  It  is  not  necessary  to 
consider  the  remedy  under  such  circum- 
stances ;  but  the  cases  shew  that  there  is  a 
remedy  in  practice.  As  to  the  question  on 
the  pleadings,  it  is  said  that  the  declaration 
is  bad,  because  the  penalty  of  the  bond 
being  payable  to  the  plaintiffs  or  to  Everett, 
it  ought  to  have  negatived  payment  to  the 
plaintiffs  or  to  Everett.  But  it  does  so, 
for  it  says,  "  whereby  and  by  reason  of  the 
non-payment,  &c.  an  action  hath  accrued." 
That  is  a  sufficient  denial  after  plea.  As 
to  the  declaration  not  stating  a  request, 
the  old  forms  contain  a  statement  that 
the  money  was  payable  on  request,  but 
never  set  out  a  request.  The  request  here 
was  not  a  condition  precedent.  Then 
comes  the  question  on  the  plea,  and  it 
seems  to  me  that  the  plea  ia  bad  in  suh- 
fctance,  for  not  shewing  that  everything  had 
been  done  which  was  necessary  to  satisfy 


the  condition.  The  form  is  objeedon^ile. 
It  should  not  have  stated  that  the  defai- 
dants  had  performed  the  conditiaD — dm 
being  only  an  ai^m  en  tative  allegation — bat 
should  have  shewn  what  they  had  done. 
But  supposing  that  objection  to  be  wahed, 
yet  there  is  this  substantial  matter  left  est 
The  condition  was  that  Lee  should  pay  the 
money  received,  and  proceed  against  tht 
defaulters  ;  and  the  plea  should  have  Ahwh 
that  he  had  done  so.  The  tenna  of  the  con- 
dition are,  that  Lee  shall  demand  the  saini 
assessed,  and  proceed  against  dehnlters ;  and 
that  Lee  and  tiie  defendants  shall  pay  the 
money  over.  It  does  not  say  they  shall  pij 
all  the  sumsof  money  which  may  be  atseated 
and  coltecled,  but  which  may  be  assessed 
and  to  be  collected.  I  cannot  tiiink  that  this 
means  that  they  were  to  pay  all  the  money 
assessed,  and  that  it  was  to  he  collected  by 
Lee.  But  if  these  words  were  to  have  that 
forte,  and  the  general  avennent  was  to  be 
taken  to  mean  that  the  defendanla  had  paid 
all  that  was  to  be  collected,  the  ple«  was  still 
open  to  thA  objection  of  fbm,  tbatitavaml 
general  performance,  instead  of  tbewiog 
what  had  been  dooe  in  performance  of  the 
condition.  ' 

Crebbwell,J. — I  am  of  the  same  opinion. 
I  thin 
from  t 
way  i) 
doubtl 
rely  o 
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TtMonable  Hme  marry  him,  the  defendant 
prtmised^  ^c. 

A  rule  nisi  having  been  obtained  for  a 
wmsuU  :^-Held^  fir^t,  that  the  coneiderationi 
u  it  originally  stood,  was  sufficient  to  sup^ 
port  the  ^omise ;  secondly,  that  the  Judge  at 
Nisi  Prius  had  power  to  make  the  amende 
mtnt ;  and  that  it  is  not  a  sufficient  objection 
to  prevent  a  Judge  from  amending  a  decla- 
ration, that  he  would  thereby  deprive  the 
defendant  of  the  means  of  moving  in  arrest 
of  judgment. 

Assumpsit  for  breach  of  promise  of  mar- 
riage.   The  declaration  stated,  that  whereat 
heretofore  and  before  and  at  the  time  of  the 
making  of  the  promise  of  the  defendant 
next  hereinafter  mentioned,  to  wit,  on  &c., 
the  plaintiff  was  sole  and  unmarried,  and 
resided  at  parts  beyond  the  seas,  to  wit,  at 
Toronto,  in  America,  and  thereupon,  to  wit, 
on  the  day  and  year  aforesaid,  **  in  consi-* 
deration  that  the  plaintiff  so  then  being  sole 
and  unmarried  as  aforesaid,  at  the  request 
of  the  defendant,  would  go  to  Lisahoppin, 
in   the  county  of  Tyrone,   in   that  part 
of  the  United  Kingdom  of  Great  Britain 
and  Ireland  called   Ireland,  for  the  pur* 
pose  of  marrying  him,  the  defendant,"  he, 
the  defendant,  then  promised  the  plaintiff 
to  marry  her,  the  plaintiff,  in  a  reasonable 
time  after  her  arrival  at  Lisahoppin  afore- 
said.  And  the  plaintiff  avers  that  she,  con* 
fiding  in  the  said  promise  of  the  defendant, 
io  a  reasonable  time  in  that  behalf  after 
the  making  of  the  said  promise,  and  before 
the  commencement  of  this  suit,  to  wit,  on 
the  day  and  year  aforesaid,  did,  at  the  request 
of  the  defendant,  go  to  and  arrive  at  Lisa- 
hoppin aforesaid,  in  the  county  of  Tyrone 
aforesaid,  in  that  part  of  the  United  King- 
dom of  Great  Britain  and   Ireland  called 
Ireland,  for  the  purpose  of  marrying  the 
defendant,  of  all  which  the  defendant  then 
in  a  reasonable  time  in  that  behalf  after- 
wards, to  wit,  on  the  day  and  year  last 
aforesaid,  had  due  notice ;  and  although  the 
plaintiff,  after  the  making  of  the  said  pro- 
mise, from  the  time  of  her  said  arrival  at 
Lisahoppin  aforesaid,  till  the  expiration  of 
a  reasonable  time  next  after  her  said  arrival 
at  Lisahoppin  aforesaid,  for  the  defendant 
to  marry  the  plaintiff,  was  and  continued  to 
be  sole  and  unmarried,  and  ready  and  willing 
to  marry  him  the  defendant,  of  which  last- 


mentioned  premises  respectively  the  defen- 
dant also,  to  wit,  during  all  such  last-men- 
tioned time,  then  had  due  notice,  and  although 
a  reasonable  time  in  that  behalf  afier  the 
arrival  of  the  plaintiff  at  Lisahoppin  as 
aforesaid  for  the  defendant  to  marry  the 
plaintiff  had  elapsed  before  the  commence- 
ment of  this  suit,  yet  the  defendant,  not 
regarding  his  said  promise,  did  not  nor  would 
in  a  reasonable  time  after  the  arrival  of  the 
plaintiff  at  Lisahoppin  as  aforesaid,  or  at 
any  time  before  or  afterwards,  marry  the 
plaintiff,  but  wholly  neglected  and  refused 
so  to  do.  By  reason  whereof,  &c.  (special 
damage). 

Pleas — Non  assumpsit,  and  several  spe- 
cial pleas. 

At  the  trial,  before  Wilde,  C.J.,  at  the 
Hampshire  Summer  Assizes,  1847,  the 
counsel  for  the  defendant  applied  for  a  non- 
suit, on  the  grounds,  first,  that  the  evidence 
did  not  shew  an  acceptance  by  the  plaintiff 
of  the  defendant's  offer  of  marriage;  and 
secondly,  that  the  consideration  for  the  pro- 
mise was  not  sufficiently  alleged  in  the 
declaration.  The  plaintiff's  counsel  con- 
tended that  the  declaration  was  sufficient, 
but  applied  for  leave  to  amend,  which  was 
granted.  A  verdict  was  found  for  the 
plaintiff  for  400/.  damages,  leave  being 
reserved  to  the  defendant  to  move  to  enter 
a  nonsuit. 

The  declaration  was  afterwards  amended 
by   altering  the  consideration  thus :  *'  In 
consideration   that    the  plaintiff,    so   then 
being  sole  and  unmarried  as  aforesaid,  at 
the  request  of  the  defendant,  then  promised 
the  defendant  to  marry  him,  and  would  go 
to  Lisahoppin,  in  the  county  of  Tyrone,  &c.| 
for  the  purpose  of  marrying  him  the  defen- 
dant, and  would  within  a  reasonable  time  of 
her  arrival  there  marry  the  defendant,  be, 
the  defendant,  promised,"  &c. 

Kinglake,  Setj.  having,  in  Hilary  tcTrn, 
obtained  a  rule  nisi  for  setting  m^^©  «*® 
verdict,  and  entering  a  nonsuit,—  ^ 

Cockbum  and  Phinn  now  s^ewedcanae. 
—In  the  first   place,  the  Judge     *^^^. 
power  to  make  the  amendment  ;    ,^^1^^:^^^^ 
condly,  even  if  he  had  not,  the  **5^  ^^^aloi 
as  it  originally  stood,  was  not  bad  ***  ^ 


•   The  parts   of   the;   argument   a***^     ^ 
referring  to  the  evidence  of  the  a/ccep^tf 
offer  of  marriage,  are  omitted,  aa  unn®^^' 
reported. 


COURT  OF  COMMON  PLEAS: 


judgnient.  laOoldthedev.  Stoan(l'),vheie 
the  declaration  stated  an  executory  cod- 
sideration  for  a  guorantie,  and  the  gnarantie 
produced  in  evidence  was  ambiguous  ai  to 
the  conaideradoQ  on  the  faceof  it,  the  Court 
held  that  the  deciHTation  might  have  been 
amended  if  it  had  been  necessary.  lu 
DttckiBorth  V.  Harriton  (2)  the  decUratiou 
waaon  an  agreement  of  reference,  and  omitted 
to  state  a  provision  as  to  costs,  which  the 
agreement  on  its  prpduction  was  found  to 
contain,  and  the  Court  held  that  this  was  a 
variance  which  would  have  been  btal  but 
for  the  3  &  4  Will.  4.  c.  4.  >.  23,  and  that 
the  declaration  might  be  amended  under 
that  itatute.  It  is  said,  on  the  other  side, 
that  the  consideration  for  a  promise  laid  in 
a  deelatation  cannot  be  aniended  under  the 
statute;  but  there  is  no  ease  in  which  that 
doctrine  has  been  laid  down.  The  statute 
is  in  general  terms,  and  the  object  of  it  is 
to  prevent  a  party  from  being  defeated  by 
reason  of  a  variance  which  could  not  alter 
the  conduct  of  the  other  party's  case.  But 
supposing  the  Judge  at  Nisi  Prius  had 
no  power  to  amend,  the  next  question  is, 
whether  the  declaration,  as  it  originaDy 
stood,  was  bad  on  motion  in  arrest  of  judg- 
ment. It  is  contended,  on  behalf  of  the 
defendant,  that  in  order  to  constitute  a  good 
contract  to  marry,  there  must  be  reciprocal 
promises  to  marry,  and  that  in  this  respect 
such  a  contract  differs  from  others.  In  most 
cases  of  this  sort  reciprocal  promises  do  exist ; 
but  why  should  not  anodier  consideration 
be  sufficient  to  support  a  promise  of  mar- 
riage?  In  this  case  the  defendant  said, 
*'  If  you  will  come  from  America  for  the 
purpose  of  marrying,  and  you  are  ready  to 
do  so,  I  will  marry  you ;"  and  the  plaintiff 
■ays  she  has  done  so  in  the  spirit  and  terms 
of  the  communication.  Contracts,  according 
to  the  Roman  and  French  law,  are  divided 
into  synallagmatic  or  bilateral,  and  unilate- 
ral. There  are  many  instances  of  unilateral 
contracts  in  our  law.  Thus  a  guarantie  was 
held  binding  on  the  defendant,  although  it 
created  no  obligation  on  the  part  of  the 
plaintiffs  —  ATennaway    v.    Trekavan  (3). 


(1)  ]Excb.Rcp.I£l-,i.e.lSI,svJ.Bep.(ir.s.)  (S)  . 

Eleh.  2S4.  (S) 

(3)  6  Mae.  &  Well.  427  ;  >.  c.  S  Law  J.  Rep.  g.B.  11 

(M.B.}  GiGb.268.  (0)  : 

.      (8)  S  Mm.  &  WeU.  4D8  i  JTc.  0  Uw  J.  Ben.  {10) 

(H.B.)  ElGll.  20.  (II) 


So  forbearance  by  Uie  aaaignee  of  «  bonl 
to  sue  the  obligors  is  a  good  conndcisliN 
for  a  promise  by  the  obligors  to  pij  u  i 
certain  ^me,  although  if  the  udgnee  | 
sued  in  the  obligee's  name,  the  prooiM 
to  forbear  would  be  no  answer — MtrM 
V.  Burn  (4);  and  see  the  notes  b  Ftr& 
V.  Stanton  (5),  Barber  v.  Fox  (G),  ud 
MilU  T.  Blaek>Ul{1).  There  is  sioUis  < 
class  of  cases  in  which  the  eontiKt  ii 
unilateral,  where  a  reward  is  cUimed  Im 
the  apprehension  of  a  felon,  u  in  E»giui 
V.  Daeidion{B). 

[Mauu£,  J. — There  ia  the  coamMiesM 
of  master  and  servant,  where  the  serrul  ii 
bound  to  obey  his  master's  lawfbl  com- 
mands ;  the  master  is  not  bonnd  to  pn 
him  lawful  commands.] 

In  HoU  V.  Ward  Clarateiaix{B)\tw 
held  that  an  infant  might  sue  on  a  eootnct 
of  marriage,  although  the  other  party  eovld 
not  enforce  the  contract.  Bonds  to  mtiij 
or  pay  a  sum  of  money  have  been  htld 
binding,  although  there  was  do  matualily— 
Atki»M  V.  Fan- (10)  and  Cock  v.  Biciarii 
(11).  Probably  the  notion  that  pronuKi  I 
of  marriage  must  be  redprocal  has  srixn 
from  the  diets  in  the  Roman  law,  and  the 
French  law  taken  thence.  The  Distil,  tih.  I 
xxiii.  tit.  1,  says,  "  Sponsalia  sunt  men-  ! 
tio  et  repromissio  nup^arum  futarsmm;" 
but  that  refers  to  the  ceremony  of  "ipoa- 
•alia,"  or  betrothal :  a  solemn  act  by  ibe 
consent  of  the  parties,  not  a  mere  pnXDtK 
to  marry  on  a  future  occasion.  For  ibot 
reasons,  itis  submitted  that'the  declsntJon 
was  good  OS  it  stood  originally ;  bnt  if  bad 
in  arrest  of  judgment,  that  it  was  smend- 
able,  and  ttut  the  amendment  made  vu 
within  the  Dower  of  the  Judn  under  tk 
3  &4 
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lentbnally  to  meet  the  particular 
Bfei.  Bower  {I2)f  Bowers  v.  Nixon {IS)^ 
InAtkvuom  v.  Raieigh{\^)t  Lord  Denman 
said  that  the  object  of  the  statute  was  "  to 
preTent  nonsuits  on  variances,  and  not  to 
make  pleadings  good  which  are  vicious  in 
themselves.'*  In  the  same  case  Patteson,  J. 
ays,  "the  only  effect  of  the  amendment 
(there)  would  have  been  to  prevent  a  motion 
in  airest  of  judgment.  I  doubt  whether  an 
smendment  could  have  been  made  for  this 
purpose  at  the  trial." 

[Cresswell,  J. — The  ground  for  asking 
the  amendment  in  that  case  failed.  It  was 
not  sought  for  on  the  ground  of  variance.] 

[Maule,  J.— Supposing  there  is  a  vari* 
^ce,  is  it  an  answer  to  an  application  for 
^  amendment,  that  it  would  make  a  good 
pleading  bad  ?] 

That  was  decided  latterly  in  the  case  of 
Lawea  v.  Brown  (15).  The  declaration, 
when  amended,  stated  tjie  promise  in  the 
nsnal  form,  the  sufficiency  of  which  was 
established  in  Harrison  v.  Ca^e(  16). 

[Crxsswsll,  J. — Do  you  mean  to  say 
that  there  can  be  no  consideration  for  a 
promise  of  marriage,  except  another  promise 
to  marry?] 

There  is  none  other  mentioned  in   the 

books. 

QMaulb,  J.— If  it  were  necessary  to  have 
a  previous  promise  for  a  consideration,  then 
that  previous  promise  would  be  void  for 
want  of  a  previous  one  to  support  it,  and 
thus  no  such  transaction  could  take  place.] 

'Wilde,  C.J. — I  am  of  opinion  that  the 
rule  for  the  nonsuit  must  be  discharged. 
The  first  ground,  in  support  of  the  rule,  is, 
\\hat  the  declaration  was  amended  at  Nisi 
Trios,  without  authority,  the  amendment 
\tm%  made  in  a  part  of  the  declaration  mate- 
rial to  the  merits  of  the  case.     The  meaning 
of  the  words  in  the  statute  *'  material  to  the 
merits  of  the  case"  has  been  so  often  oonsi* 
dered  as  to  render  it  unnecessary  to  say 
^^  about  it  at  presenU     I  take  it  they 
'<^1l  Bomethisg  material  to  the  real  sub^ 
^^^M  question  raised  by  the  parties  on  the 
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record  in  the  case.     Here  the  real  qttCS^^ 
is,  whether  the  defendant  promised  to  maf^ /  * 
and  whether  there  was  a  breach  of  that  p^^** 
mise.     The  precise  mode  of  laying  the  p^ ^"^ 
mise,  or  the  consideration  for  the  promise* 
does  not  seem  to  me  to  be  material  to  the 
merits  of  the  case.  The  doubt  existing  in  ^J 
mind  at  Nisi  Prius  has  since  been  removedf 
namely,  whether  if  the   declaratioii  "were 
open,  as  it  at  first  stood,  to  a  motion  in 
arrest  of  judgment,  that  would  affect  the 
power  of  amendment.    I  thought  it  no  part 
of  my  duty  to  consider  what  might  be  the 
consequential  effect  of  my  decision  at  Nisi 
Prius;  and,  therefore,    I  thought  it  right 
to  make  the  amendment.      Since  the  trial, 
this   point    has  been    considered    by    the 
Court— whether  it  is  any  objection  to  the 
power  of  amendment  proper  in   all  other 
respects,  that  when  made  it  would  have  the 
effect  of  removing  a  ground  for  arresting 
the  judgment.     The  party  may,  if  he  likes, 
reserve  the  ground  of  objection  in  arrest  of 
judgment,  by  forbearing  to  move  for  a  non- 
suit on  the  ground  of  variance.     It  appears 
to  me  that  the  amendment  asked  for  here 
did  not  affect  the  merits  of  the  case  pro- 
perly so  considered. 

CoLTMAM,  J. — I  am  of  the  same  opinion. 
Mauls,  J. — I  also  think  that  this  was  a 
proper  case  for  amendment.     The  declara* 
tion,  as  it  originally  stood,  stated  a  promise 
of  marriage  ;   and  the  question  whether  that 
promise  was  made  constituted  the  merits  of 
the  case.   The  consideration  stated  opginally 
seems  to  me  quite  sufficient,  that  is,  the  con^ 
sideration  that  the  plsdntiff  would  go  frona 
Toronto  to  Xjisahoppin,  for  the  purpose  o^ 
marrying  the  defendant.     It  was  suggested 
that  there  wras  a  variance  between  that  statj^^^ 
ment  and   the  consideration  proved,  vv\^\^^ 
was    that  the   plaintiff  would  go  to   1^\^^ 
hoppin    and   -would    mairy  the  defen^.^^ 
That   is  a  diffierence  which  nobody  \ix^^ 
special  pleader  could  appreciate.     TK^ 
probably  not  one  vritness  in  a  hundred 
could  understand  the  distinction.      X  <^ 
fore   think:  that  the  amendment 
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faili  on  two  grounda :  in  the  first  place,  I 
think  there  was  no  ground  for  moving  in 
arrest  of  judgment  on  the  declaration  as  it 
•tood  before  amendment ;  in  the  next  place, 
it  wai  a  matter  of  law  wbether  the  Judge 
at  Niai  Prius  had  the  power  to  moke  the 
amendment  or  not ;  and  if  it  depended  on 
the  question  whether  they  might  move 
in  arrest  of  judgment,  his  power  to  amend 
could  not  be  determined  until  there  was 
the  authority  of  the  House  of  Lords  upon 
the  sufficiency  of  the  declaration,  which  the 
statute  could  never  hare  intended. 

Rule  diteharged. 


May  27. 


COtEB  V,  BULUAN. 


Ttpo  parcels  of  goods,  differing  in  qualilg 
only,  were  intnuled  bt/  ¥.  ^  Co.  to  the  plain- 
tiff (a  carrier)  to  deliver  to  the  defendant 
and  A.  re$peetiveh/.  The  plaintiff,  bg  tnij- 
lake,  delioered  the  goodi  of  A.  ( being  the  bett 
qwtUty)  to  th«  defendant.  The  defendant 
Vied  the  goods,  and  when  the  plaintiff  applied 
to  him  for  them  the  defendant  agreed  to 
pay  for  the  same  he  had  ordered  of  Y.  & 
Co.; — Held,  sufficient  evidence  of  a  verbal 
agreement  to  support  a  count  for  goods  sold 
and  delivered, 

Affidavits  to  correct  the  Secondary's  notes 
of  the  tr^ial  were  not  alioteed  to  be  used. 

Debt.  The  declaration  contained  four 
counts: — First,  for  goods  sold  and  delivei^ 
ed;  second,  for  money  bad  and  received; 
third,  for  money  paid ;  fourth,  on  an  account 
stated. 

Plea — the  general  issue. 

At  the  trial,  before  the  Secondary  of 
London,  it  appeared  that  the  plaintiff  was 
a  carrier;  that  the  defendant  ordered,  on  the 
2ndof  January,  of  Messrs.  Young  &  Co.  three 
half  chests  of  tea,  and  that  one  Phillips  had 
orderedabout  the  same  time  three  half  chests 
of  a  better  quality  of  tea  ofthe  same  Meaan, 
Young  Si  Co.  On  the  5th  of  January  1848 
both  quantities  of  tea  were  given  by  Messrs. 
Young  &  Co.  to  the  plaintiff  for  delivery. 
The  plaintiff,  by  mistake,  delivered  the 
three  half  chests  of  the  better  quaUty  of  tea 
to  the  defendant.    The  error  was  discovered 


on  the  7th  <d  January,  when  the  plMBtiff'i 
clerk  called  on  the  defendant,  and  reqaertni 
him  to  give  bock  the  tea.  The  deicndant 
said  "  he  had  used  it  all  except  7tb.|  sod 
one  chest  he  had  sold."  He  alio  said, "  Ai 
you  have  made  the  mistake,  you  must  put 
up  with  tbe  ineanvemence."  The  c^ 
further  stated  that  on  a  subaequent  da; 
"  the  defendant  agreed  to  pay  for  the  tame 
he  had  ordered  of  Mr.  Young." 

Tbe  particulars  of  demand  wereaa  faUoTt: 
— This  action  is  brought  to  recover  th«  sum 
of  201.,  due  from  the  defendant  to  tbe 
plaintiff,  on  tbe  following  account  for  goods 
sold  and  delivered. 

"  1848.  Jan.  5.— Three  half  chetu  at 
duty  paid  tea,  201." 

At  the  close  of  the  plaintiff's  caic,  the 
defendant's  counsel  applied  for  a  nonsuit 
on  the  ground  that  an  action  for  goods  mU 
and  delivered  would  not  lie. 

The  learned  Secondary  left  the  esse  to 
the  jury, who  foundaveidict  forthefdaintiff 
for  2()L 

A  rule  ntfi  had  been  obtained  last  term, 

b. 

Lush,  to  set  aside  the  verdict  and  enter 

Byles,  Serj.  shewed  canie.^lf  there  a 
any  evidence  to  go  to  the  jury  on  anycount 
of  the  declaration,  the  plaintiff  on  this  rule 
is  entitled  to  retain  his  verdict,  lltere  ii 
evidence  on  the  count  for  goods  sold  and 
delivered,  for  it  was  proved  that  on  oot 
occasion,  when  the  plaintiff's  deA  saw  the 
defendant,  "  he  agreed  to  pay  (or  the  same 
he  bttd  ordered  of  Mr.  Young ;"  that  most 
mean,  I  will  pay  you  (the  plaintiff)  tli« 
same  price  for  the  teas  you  delivered  to  »e 
by  mistake,  as  I  promised  to  pay  Hr.  Yoang 
for  the  teas  I  ordered  of  him. 

[The  learned  Serjeant  then  pnpoaed  bi 
read  some  affidavits  to  supply  (m  was  stated 
in  them)  some  defects  in  the  DOte«  rrtuned 
by  the  S( 
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the  Secon 
notes,  tki 
(the  consi) 
to  the  def 
action.     1 
jected  to  1 
Court  dec 
correct  th 
allowed.] 


TRINITY  TERM,  1848. 


805 


and  the  evidenoe  was  properly  attbmitted  to 
them ;  and  as  the  yerdict  is  not  impeached, 
supposing  the  case  to  have  been  properly 
left  to  them,  there  is  no  ground  for  granting 
the  role. 

Rule  refused. 


1848.       \      CORDEE  «.  THE  UNIVERSAL 

May  29.  /        oas  light  company. 

Joifd- Stock  Companies  Act — Execution 
against  Shareholder — Notice — 7  4*  ®  ^*^^' 
e,  no.  s.  63. 


The  plaintiff  obtained  judgment  against  a 
joiMi'Stoek  company,  and  being  unable  to 
obtain  satisfaction  of  his  judgment  against 
the  property  of  the  company ,  gave  notice  to  a 
shareholder  that  application  would  be  made 
to  the  Court  or  a  Judge  for  leave  to  issue 
execution  against  him  on  the  judgment.  A 
sunuumsfor  that  purpose  was  taken  out  and 
dismiuedf  before  a  Judge  at  chambers ;  and 
on  application  by  the  plaintiff  to  this  Court, 
— Held,  that  the  notice  was  exhausted  by 
ike  application  to  a  Judge  at  chambers,  and 
that  no  second  application  could  be  made  on 
the  same  notice. 

Judgment  in  an  action  commenced  in 
this  court    had  been  signed  against  the 
Univenal  Gas  Company,  for  the  sum  of 
110/.  and  costs.     There  were  no  assets  of 
the  company  to  satisfy  the  amount,  and  the 
notice  set  ont  below  having  been  served 
u}x>n  Dominiqae  Causse  one  of  the  parties 
named  therein,  an  application  to  issue  exe- 
cution against  him  was  made  before  Parke, 
B.,  at  chambers,  who  decided,  that  under 
the  e8th  section  of  the  7  &  8  Vict  c.  1 1 0,  he 
had  no  power  to  adjudicate  upon  the  matter. 
**  Whereas  a  judgment  was  obtained  on 
the  3rd  day  of  February  inst.,  in  Her  Ma* 
jesty's  Court  of  Common  Pleas,  for  the  sum 
of  110/.  damages  and  105/.  \9s.  2d.  costs, 
in  a  certain  action  brought  by  the  above- 
named  plaintiff  against  the  above-named 
defendants,  being  a  company  completely 
registered  under  an  act  made  and  passed  in 
the  7th  and  8th  year  of  the  reign  of  her 
present  Majesty,  intituled  'An  act  for  the 
r^istration,  incorporation  and  regulation  of 
Joint-Stock  Companies;'  and  whereas  the 
said  plaindff  hatJi  used  due  diligence  to 
obtain  satisfaction   of  the  said  judgment 
against  the  property  and  effects  of  the  said 


company,  but  there  is  not  any  property 
nor  are  there  any  effects  of  the  said  com-^ 
pany  out  of  which  the  said  judgment,  or 
any  part  thereof,  can  be  satisfied.  And 
whereas  you,  Edmund  Boulter,  James 
Shayler,  Joseph  Field,  Dominique  Causse, 
Joseph  Replow,  Edward  Sdter,  Henry  Alt, 
and  Anthony  Kent,  some  or  one  of  you,  were 
respectively  shareholders  or  a  shareholder 
in  the  said  company,  at  the  time  when 
the  contract  or  engagement  with  the  above- 
named  plaintiff,  for  which  the  said  judg- 
ment was  obtained,  was  entered  into,  or 
became  shareholders  or  a  shareholder  dur- 
ing the  time  the  said  contract  or  engage- 
ment remained  unexecuted  or  unsatisfied, 
or  were  respectively  shareholders  or  a 
shareholder  at  the  time  the  said  judgment 
was  obtained.  Now,  we  do  hereby  give 
you  notice,  that  upon  the  expiration  of  ten 
days  from  the  date  of  the  service  of  thif 
notice  upon  you,  some  or  one  of  you,  or  as 
soon  aflter  the  expiration  thereof  as  conve- 
niently may  be,  a  motion  will  be  made  in 
Her  Majesty's  Court  of  Common  Pleas,  or 
an  application  to  one  of  the  Judges  thereof, 
for  a  rule  or  summons,  calling  upon  you, 
some  or  one  of  you,  to  shew  cause  why 
execution  should  not  issue  against  you, 
some  or  one  of  you,  upon  the  same  judg- 
ment, until  the  same  shall  be  satisfied. 
Dated  this  8th  day  of  February  1848. 

To  (the  parties  above  named). 

(Signed)         G.  and  H.,  attomies  for 
the  above-named  plaintiff.*' 
Phipson  had  obtained  a  rule  calling  upon 
Dominique  Causse  to  shew  cause  why  exe- 
cution should  not  issue  against  him. 

Talfourd,  Serj.  shewed  cause.  —  This 
notice  is  objectionable  in  every  respect  A 
notice  such  as  this  should  be  addressed  to 
the  party,  and  should  state  the  character 
in  which  he  is  sought  to  be  charged ;  for 
instance,  whether  as  a  present  or  former 
shareholder.  It  should  define  the  nature  of 
the  application,  and  the  time,  and  the  place 
when  and  where  it  is  to  be  made  :  here  the 
notice  throughout  is  in  the  alternative, 
and  therefore  the  person,  the  character, 
the  time  and  the  place  are  uncertain.  Se- 
condly, it  appears  on  the  afiidavits  now 
produced,  that  after  the  service  of  this 
notice,  a  summons  was  taken  out  before  a 
Judge  at  chambers,  against  Causse  and 
another  shareholder,  who  appeared  thereon, 
and  the  summons  was  dismissed.  It  is  sub- 
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mitted  that  that  flammont  exhausted  the 
notice,  and  then  no  notice  haa  been  giren 
of  tius  application,  as  required  by  the  68th 
section  of  the  Joint*StodL  Companies  Re«* 
gistradon  Act. 

[Maule,  J.— -No  notice  is  required  of  an 
application  for  a  summons  at  chambers.] 

That  may  be  so  in  ordinary  eases,  but 
not  under  this  particular  statute ;  and  as  this 
notice  points  out  the  application  to  cham- 
bers as  the  proposed  ol^ect,  the  notice  has 
been  acted  on  and  satisfied.  Lastly,  the 
form  of  the  application  is  wrong,  it  should 
have  been  to  set  aside  or  vary  the  oider  of 
the  Judge  at  chambers,  under  the  68th 
section  of  the  act,  whereas  it  is  here  made 
as  an  original  application.  By  the  68th 
Section,  costs  may  be  given  to  either  party» 
as  the  Court  shall  think  fit;  and  it  is  sab- 
mitted,  that  u&der  these  circumstances,  the 
rule  should  be  discharged,  with  costs, 

Phipiont  in  support  of  the  rule«-«-By  the 
66th  section  of  tiie  Joint-Stock  Companies 
Act,  three  classes  of  shareholders  may  be 
proceeded  against;  and  by  the  68t;h  sec- 
tion, notice  b  required  to  be  given  before 
execution  can  be  applied  for  against  any 
of  them,  for  a  debt  doe  from  the  company. 
A  sufl3cient  notice  has  here  been  given  to 
Dominique  Causae.  The  8rd  section  of 
the  act  defines  what  a  shareholder  is ;  and 
as  the  party  served  with  a  notice  must 
know  to  which  class  of  shareholders  he  be- 
longs, it  is  not  necessary  to  specify  the  class 
in  the  notice.  A  plaintiff  cannot  tell  exactly 
who  are  shareholders,  nor  to  which  class 
of  shareholders  any  individual  shareholder 
belongs,  and  as  the  notice  would  fail  if  a 
shareholder  were  described  as  of  a  class 
to  which  he  did  not  belong,  a  judgment 
creditor  is  warranted  in  adopting  as  genial 
a  form  of  notice  as  possible.  The  intention 
of  the  act  is,  that  the  party  sought  to  be 
charged  should  not  be  surprised ;  and  if  he 
gets  a  notice  the  whole  object  of  the  act  is 
accomplished. 

[Crbsswell,  J.-^If  two  magistrates  act 
jointly,  and  a  notice  of  action  were  given 
thus :  **  I  shall  bring  an  action  against  you, 
or  one  of  you,''  would  that  suffice  ?] 
'  It  is  submitted  that  it  would,  if  the  notice 
went  on  to  specify  the  cause  of  action,  which 
the  act  requiring  notice  to  be  given  to 
magistrates  specially  requires. 

[WiLDB,  C.J.— If  yon  give   notice   Co 


twenty  persons,  and  apply  only  agunst  ose, 
how  are  the  others  to  get  their  costs  ?] 

None  are  ineurred  till  the  sumihoni  is 
taken  out.  The  party  served  with  a  nodoe 
need  do  nothing  till  the  rule  nui  isgrasted. 
LaJstly,  the  notice  was  not  exhausted  by 
the  application  before  Parke,  B.,  when  the 
summons  was  dismissed.  The  68th  section 
of  the  act  directs^  that  exeootton  shall  issue 
by  leave  of  n  Judge  of  the  court  is  lAidt 
the  action  was  originally  brought;  it  is 
therefore  clear  the  learned  Jud^  hsd  no 
authority  to  entertain  the  question :  this  is, 
therefore,  the  first  application  in  whidi  the 
interest  of  Dominique  Cansse  could  he 
jeopardized;  tlie  former  was  an  appliestioB 
eoroiri  non  judice,  and  therefore  in  xealitj 
no  iq>plicatioiL  at  all.  The  notice  is  not  to 
be  construed  as  strictly  as  a  contract;  ss 
for  instance,  to  go  to  Rome  or  Maneilks, 
in  wbidi  a  party  could  not  be  compelled  to 
go  to  both  places ;  but  the  obvious  mesiimg 
of  the  notioe  is,  '^  I  shall  vppij  to  a  Judge  or 
to  the  Court,"  s .  e.  to  eiiJaer  or  both,  so  as  to 
be  enabled  to  issue  execution  against  you. 

WiLDB,  C.J. — The  last  point  is  dedave 
against  thisrule.  The  legislature  has  diought 
fit  to  enact,  that  before  application  is  made 
to  issue  execution  on  fin^  prooeaa  against 
a  person  who  was  not  primarily  Itsble 
thereto,  such  person  should  have  ten  days' 
notice,  and  has  given  the  appticant  powr 
to  go  to  the  Court  or  before  a  Judge.  This 
notice  informs  a  party  that  an  application 
for  leave  to  issue  execution  will  be  made  to 
the  Court  or  a  Judge ;  and  aecefdingly,  a 
summons  is  issued,  the  parties  attend  befors 
a  Judge  at  chambears,  and  he  dismisses  the 
summons.  Now  this  cornea  before  ua  as  sa 
original  application,  but  there  is  no  notice 
to  support  it,  for  the  only  notice  given  hss 
been  acted  upon,  and  ita  efficiency  was  ex- 
hausted after  an  application  was  made  to  s 
Judge,  and  the  summons  waa  dSsalased,  If 
a  new  step  were  to  be  taken,  I  think  a  teh 
notice  was  necessary. 

CoLTMAN,  J. — I  giveno  opinion  aa  to  whe- 
ther a  firesh  notice  .may  or  may  not  be  gifca 
so  as  to  bring  a  person  before  tiie  Cooit  a 
second  time,  under  drcumatancea  wnftsr  to 
those  now  before  us.  I  think  thaitibia  notioe 
was  spent  by  the  application  at  dmmben, 
and  that  the  rule  should  be  diadnifed* 

Maule,  J.  and  Crbssvezj.^  J»( 

Rule  ditchargedt  wUk  eoslt. 
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[IN  THE  EXCHEQUER  CHAMBER.] 

1847.  '\ 

Not.  30 ;  ^  blderton  o.  emmsns,  public 

1848.  C  OFFICER,  &c. 

Pleading  —  CofUract  —  AUomey    and 
CUent — Arrest  of  Judgment, 

In  a  declaration  against  a  pubUe  officer 

of  an  insurance  and    loan  company^   the 

ueond  eotnU  stated  that  it  was  agreed  between 

ikeeompang  and  the  plaintiff  that  from  the 

Itt  of  January  then  next  the  plaintiffs  as 

the  attorney  of  the  said  company^  should 

receive  a  salary  of  100/.  per  annttm,  in  Ueu 

of  rendering  an  annual  bill  of  costs  for 

general  business^  ^c. ;  and  in  consideration 

that  the  plamUff  had  promised  to  futfU  the 

agreement  on  his  part^  ike  company  promised 

tofidfU  the  same  on  their  part,  and  to  retain 

mid  employ  the  plaintiff  as  such  attorney  * 

Breackf  that  the  company  refused  to  employ 

the  plaintiff  as  such  attorney  f  and  wrongs 

fully  dismissed  him^  and  thence  refused  to 

employ  him  or  to  pay  him  the  salary:"^ 

Heldy  by  the  Court  of  Exchequer  Chamber ^ 

reversing  the  judgment    of   the   Court   of 

Common  FleaSf  that  such  count  was  good 

upon  motion  in  arrest  ofjudgment^  and  thai 

the  agreement  therein  set  forth  was  one 

ufhich  created  the  relation  of  attorney  and 

ciienty  and  amounted  to  a  promise,  on  the 

pari  of  the  defendants,  to  continue  that  rela^ 

thn  at  least  for  one  year. 

Error  from  the  Court  of  Common  Pleas. 

Thk  was  an  action  brought  by  a  solicitor 
against  the  secretary  for  the  time  being  of 
the  Church  of  England  Life  and  Fire 
Assurance  Trust  and  Annuity  Company, 
for  refusing  to  employ  him  as  their  perma- 
nent attorney  and  solicitor.  The  second 
count  of  the  declaration  was  as  follows  :* — 

And  whereas  also  afterwards,  to  wit, 
on  the  30tb  day  of  November  1844,  it  was 
agreed  by  and  between  the  plaintiff  and  the 
said  company,  that  from  the  1st  day  of  Jan^ 
uary  then  next  the  plaintiff,  as  the  attorney 
of  the  said  company,  should  receive  and  ac" 
eept  a  salary  of  lOOl.  per  annum,  in  lieu  of 
rendering  an  annual  bill  of  costs  for  the 
general  business  transacted  by  the  plaintiff 
for  the  said  company  as  such  attorney,  and 
sliould  and  would,  for  such  salary  of  1001. 
per  annum,  advise  and  act  for  the  said 
company  on  all  occasions,  in  all  matters 


connected  with  the  said  company  (the  pro- 
secuting or  defending  of  suits,  the  prepara- 
tion of  bonds  or  other  securities  for  advances 
by  the  said  company,  and  monies  disbursed 
by  the  plaintiff,  being  excepted;  and  the 
plaintiff  being  allowed  in  respect  of  such 
matters  to  make  the  usual  and  regular 
charges  of  an  attorney),  and  that  the  plain- 
tiff should  attend  the  secretary  of  the  said 
company  as  well  as  the  board  of  directors 
thereof,  and  the  meetings  of  the  proprie- 
tors thereof,  when  required.  And  the  said 
agreement  being  so  made,  afterwards,  to 
wit,  on  the  said  SOth  day  of  November,  in 
consideration  that  the  plaintiff  had,  at 
the  request  of  the  company,  promised 
the  company  to  perform  and  fulfil  the 
same  in  all  things  on  his  part,  the  said 
company  promised  the  plaintiff  to  perform 
and  fulfil  the  same  in  all  things  on  their 
part,  and  to  retain  and  employ  him  as  such 
attorney  of  the  company  on  the  terms  afore^ 
said.  And  although  the  company  did  for  a 
certain  small  space  of  time  therea^r,  to  wit, 
for  the  space  of  four  months,  in  pursuance 
and  fulfilment  of  the  said  agreement  and 
of  their  promise  in  that  behalf,  retain  and 
employ  the  plaintiff  as  such  attorney,  on 
the  terms  aforesaid,  and  did  pay  him  a  small 
part  of  the  said  salary,  to  wit,  50L, 
and  although  the  plaintiff  was  at  all  times 
from  the  making  of  the  said  agreement 
hitherto  ready  and  willing  to  advise  and 
act  for  the  said  company,  and  accept  the 
said  salary  on  the  terms  aforesaid,  and  in 
all  other  respects  to  fulfil  the  said  agreement 
on  his  part,  of  which  the  said  company 
always  had  notice,  yet  the  company,  disre- 
garding the  said  agreement  and  their  prO" 
mise,  did  not  nor  would  continue  to  employ 
the  said  plaintiff  as  such  attorney  of  the 
company  on  the  terms  aforesaid,  but  on 
the  contrary  thereof,  afterwards  and  before 
the  commencement  of  this  suit,  to  wit,  on 
the  25th  day  of  May  1845,  wrongfully  and 
without  any  reasonable  cause  dismissed  and 
discharged  the  plaintiff  from  such  employ- 
ment and  retainer,  and  then  and  from  thence 
hitherto  have  wholly  refused  to  retain  or 
employ  him  as  such  attorney  of  the  com- 
pany, or  to  pay  him  the  salary  aforesaid, 
by  reason  of  which  last-mentioned  premises 
the  plaintiff  has  wholly  lost  and  been  de- 
prived entirely  of  the  said  salary  of  100/., 
and  also  of  divers  great  gains  and  profits 
which  he  might  and  otherwise  would  have 
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derived  from  such  employment  in  and  about 
the  prosecuting  and  defending  of  divers  suiU 
respectively  brought  by  and  against  the 
said  company,  and  in  and  about  the  pre- 
paring  of  divers  bonds,  contracts  and  secu- 
rities  for  the  said  company  and  otherwise, 
to  wit,  to  the  amount  of  5,0002. ,  and  has 
been  and  is  in  other  respects  greatly  injured 
and  damnified. 

Pleas  as  to  the  second  count — First,  non 
assumpsit;  secondly,  a  justification  of  the 
dismissaU 

At  the  trial,  the  jury  returned  a  verdict 
for  the  plaintiff,  and  assessed  the  damages 
upon  the  second  count  at  200/. 

A  rule  nisi  was  a&erwards  obtained 
arresting  the  judgment  upon  the  second 
count,  which  rule  was  made  absolute  in 
Trinity  term,  1847(1).  Upon  this  judg- 
ment of  the  Court  of  Common  Pleas  the 
present  writ  of  error  had  been  brought. 
.  Hoggins,  for  the  plaintifi'(Nov.  80, 1847), 
argued  that  the  agreement  set  ioxih  in  the 
second  count  proved  a  good  consideration 
for  the  promise  therein  alleged  on  the  part 
of  the  defendant,  and  cited  the  following 
authorities : — 

Lampleigh  v.  Brathwait^  Hob,  106. 
Thornton  v.  Jenyns,  1  Man.  &Gr.  166 ; 
8.  c.  9  Law  J.  Rep.  (n.s.)  C.P.  265. 
Kaye  v.  DuUon^  7  I  hid.  807 ;  s.  c.  13 

Law  J.  Rep.  (n.s.)  C.P.  183. 
RoU  Abridg.  pi.  11,  'Action  surcase.' 
Hunt  V.  Bate,  Dyer,  272. 
Roscorla  v.  Thomas^  3  Q,.B.  Rep.  234 ; 
s.  c.  11  Law  J.  Rep.  (n.s.)  Q«B.  214. 
Hugh  Hill,  contra,  contended  that  the 
.second  count   of  the  declaration   did  not 
.disclose  any  consideration  for  the  promise 
by  the  defendants,  in  respect  of  which  the 
breach  was  alleged ;  and  that  the  judgment 
of  the  Court  below  was  therefore  r^ht  He 
cited  in  support  of  his  argument, — 

Aspdin  V.  Austin,  5  Q.B.  Rep.  671 ; 

8.  c«  13  Law  li  Rep.  (n.s.)  Q.B.  155. 

Dunn  V.  Sayles,  Ibid.  685;    s.  c.  13 

Law  J.  Rep.  (n.s.)  Q.B.  159. 
Williamson  v.  Taylor,  Ibid.  175  ;  s.  c 

13  Law  J.  Rep.  (n.s.)  Q.B.  81. 
Pilkington  v.  Scott,  1 5  Mee.  &  Wels.  657; 
s.  c.  15  Law  J.  Rep.  (n.s.)  £xch^  329. 
Hopkins  v.  Logan,  5  Ibid.  241 ;  s.  c. 

8  Law  J.  Rep.  (n.s.)  Exch.  918. 
Granger  v.  Collins,  6  Ibid.  458 ;  i.  c. 

9  Law  J.  Rep.  (n.s«)  £xch.  172. 
(1)  16  Law  J.  Rep.  (m.s.)  C.P.  209. 


Jackson  V.  Coft6is,  8  Ilnd.  790 ;  t  c 
10  Law  J.  Rep.  (n.s.)  Exch.  389. 

Osborne  v.  Rogers,  1  Wms.  Saond.  264, 
n.  1« 

Parkinsony.  fVhitehead,2M.&0T.m\ 
s.  c.  11  Law  J.  Rep«  (m.8.)  C.P,  241, 

Hoggins  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  (2)  was  now 
(May  15)  delivered  by — 

Parks,  B. — ^In  this  caae  the  pluDtiff 
obtained  a  verdict  on  all  the  pleas  to  the 
aecond  count,  and  had  a  verdict  against  him 
on  the  first  and  third  counts*     The  Court 
of  Common  Pleas,  on  a  motion  in  arrest  of 
judgment,  held  the  second  count  to  be  bed, 
and  arrested  the  judgment     The  question 
on  this  writ  of  error  is,  whether  that  deciskm 
was  right.  We  have  fblt  considerable  doubt 
on  this  question,  but  after  much  considera- 
tion, we  think  that  the  judgment  of  the 
Court  of  Common  Pleas  is  wrong,  sad 
ought  to  be  reversed.     The  second  coont 
waa  as  follows :— [His  Lordship  here  read 
the  second  count  and  then  proceeded]  Ac- 
cording to  the  current  of  legal  anthoiitiea, 
beginning  with  Hopkins  v.  Logan  and  end- 
ing with  Roscorla   v.    ThouuiSf  when  the 
consideration  is  past  and  executed,  it  will 
support  only  such  a  promise  as  the  law  will 
imply  from  the  executed  conaidecation.  The 
oount  in  question  is  upon  mutual  promises 
to   perform  the  agreement  therein  stated, 
and  the  promise  of  the  plaintiff,  which  k 
the  consideration  for  that  of  the  defendant, 
is  alleged  to  be  past  when  the  defendant's 
promise  was  made,  and  is  therefore  classed 
with  an  executed  consideralion.   But,  whe- 
ther the  promise  had  been  stated  as  past, 
contemporary  or  future,  we  apprehend  that 
the  question  with  respect  to  the  defendants 
promise  would  be  the  same,  namely,  what 
is  the  promise  which  is  expressed  in  or  to 
be  implied  from  the  agreement?     The  con- 
sideration of  the  agreement  detenninea  the 
nature  of  the  promise.      What    then   it 
the   promise  of  the  defendant  to   be  in* 
ierred  from  the  agreement  according  to  the 
true  construction  of  it  ?    It  is,  nndoubtedlj, 
to  perform  everything  therein  eontained  oe 
his  part  to  be  performed.     If  to  **  retain 
and  employ"  the  plaintiff  as  atftomey  aitdi 

(2)  Consisting  of  Parke,  B.,  A1dcfaeB,B.,  Pat»- 
son,  J.,  Rolfe,  S.,  Wigbtman,  i.,  Ekle,  J,,  aai 
Piatt,  B. 
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solicitor  is  a  thing  ''  to  be  perfbrtned**  by 
the  defendant,  according  to  the  trae  con- 
strnction  of  the  agreement,  it  is  no  objec- 
tioD,  at  least  on  general  demurrer,  that  the 
promise  to  "  retain  and  employ"  is  added 
to  the  promise  to  perform  everything ;  it  is 
only  a  redundant  expression  ;   no  more. 
Now,  in  considering  this  agreement,  it  is  to 
be  boroe  in  mind  &at  the  word  '*  agreed" 
u  the  word  of  both,  as  was  held  in  the  case 
ofPordage  v.  Cole(S),  where  it  was  decided 
that  an  agreement  between  two  parties,  in  an 
iostrament  under  the  seals  of  both,  that  one 
should  give  the  other  a  sum  of  money  for 
certain  of  his  lands,  amounted  to  a  covenant 
by  the  vendor  to  convey,  as  well  as  by  the 
vendee  to  pay.     In  the  present  case,  where 
it  is  saM  "  it  was  agreed  between  the  plain- 
tiff and  the  defendant  that  from  the  1st 
of  January  then  next  the  plaintiff,  as  the 
attorney  and  solicitor  of  the  company,  should 
receive  and  accept  a  salary  of  100/.  per 
aonum,  in  lieu  of  rendering  an  annual  bill 
of  costs,"  as  there  is  on  the  part  of  the 
plaintiff  a  promise  to  accept,  so  there  is, 
nndonbtedly,  a  corresponding  promise  by 
the  defendant  to  pay  a  salary  for  a  year, 
not  at  the  rate  of  an  annual  salary,  but  a 
ram  of  100/.  for  one  year.     The  agreement 
goes  on  to  state  that  for  this  annual  salary 
the  plaintiff  should  advise  and  act  for  the 
aaid  company  in  all  matters  connected  with 
it,  with  certain  exceptions  to  be  otherwise 
paid  for,  and  would  attend  the  secretary  and 
directors  when  required.     This  provision 
hinds  the  plaintiff  to  give  his  services  when 
required ;  it  does  not  bind  the  directors  to 
leqoiie  them  on  any  particular  occasion, 
or  to  the  exclusion  of  every  other  person^ 
What,  then,  is  the  effect  of  an  agreement  to 
give  a  certain  salary,  for  one  year  at  least, 
to  a  penon  who  engages  for  it  to  give  his 
iervices,  if  required  ?     We  think  tihat  this 
creates  the  relation  of  attorney  and  client, 
and  amounts  to  a  promise  to  continue  that 
relation  at  least  for  a  year.     "  To  retain," 
according  to  Johnson' t  Dictionary  and  Weih' 
sterns  DieiUmary,  is  "  to  keep  in  pay,"  or 
**  to  hire."     It  cannot  be  doubted  that  this 
is  an  agreement  to  "  keep  in  pay"  and  "  to 
hire."     We  think,  therefore,  that  it  implies 
a  promise  to  retain.     Does  it  also  imply  a 
promise  to  "employ"?     This  is  a  matter 
which  appears  to  us  much  more  doubtful 
than  the  other.     It  depends  upon  the  mean- 
(3)  1  Wms.  Sannd.  319,  «. 


ing  of  the  term  ^*  employ."  If  that  tend 
means  that  the  company  shall  be  bound  to 
furnish  him  with  business  as  an  attorney 
and  solicitor  at  all  events,  or  to  require  his 
advice  or  use  his  services  as  attorney  or 
solicitor  whenever  they  have  occasion  to 
require  the  services  of  an  attorney  or  solici- 
tor,  we  think  it  is  clear  there  is  no  such 
promise  on  their  parts.  To  hold  there  was 
a  promise  to  the  former  effect  would  be  to 
hold  that  they  must  be  bound  to  incur 
expense  as  well  as  to  create  occasion  fot 
legal  advice, — a  difficulty  similar  to  that 
which  was  pointed  out  by  Lord  Denmaii 
in  the  case  of  Aspdin  v.  Austin^  hereafter 
referred  to,  as  an  objection  to  the  inference 
in  that  case  of  a  covenant  to  employ  in  a 
particular  trade.  But  if  the  word  '*  employ" 
means  only  to  engage  in  his  service  (for  the 
meaning  of  that  term  see  JVebster*s  Die' 
Uonary),  then  there  appears  to  us  to  be 
a  promise  to  that  effect.  Many  cases  of 
employment  may  be  suggested  in  different 
capacities  where  the  use  of  actual  service  is 
optional  or  conditional,  and  yet  the  employ- 
ment may  be  said  to  take  place  contingently. 
Medical  advisers  may  be  employed  at  a 
salary  to  be  ready  in  case  of  illness ;  mem- 
bers of  theatrical  establishments  in  ease 
their  labours  should  be  needed  ;  household 
servants  in  performance  of  their  duty  when 
their  masters  wish  :  in  these  and  other 
similar  cases  the  requirement  of  actual 
service  is  distinct  from  the  emplo3anent  by 
the  party  employing.  These  are  instances 
of  the  use  of  the  term  "  employ"  in  the 
sense  of  engaging  for  a  service.  We  are 
to  determine,  then,  in  what  sense  the  term 
**  employment"  is  used  in  this  case.  Does 
it  mean  to  furnish  the  plaintiff  with  actual 
business  to  transact,  or  that  he  shall  transact 
it  if  they  have  any,  or  merely  to  continue  the 
relation  of  attorney  and  client?  If  the  breach 
assigned  had  been  that  the  defendants  did 
not  give  the  plaintiff  business  to  transact, 
although  they  had  business,  it  would  have 
been  necessary  to  understand  the  word 
*'  employ"  in  the  former  sense,  in  order 
to  make  the  declaration  consistent.  The 
breach  actually  assigned  does  not  require 
it,  but  it  was  quite  consistent  with,  and 
indeed  more  proper  to  the  latter  interpre- 
tation of  the  word  "  employ."  It  alleges 
that  they  "  dismissed  him  from  his  employ- 
ment and  retainer,  and  from  thence  hitherto 
have  refused  to  retain  and  employ,  hipi," 
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th^  words  *•  employment"  and  "  employ" 
not  being  there  used  iu  the  sense  of  the 
actual  performance  of  service.  But  what 
weighs  chiefly  with  us,  in  the  consideration 
of  the  agreement,  is  that  in  one  mode  of 
understanding  the  word  "  employ,"  the 
promise  is  properly  inferred  from  the  agree- 
ment, and  the  declaration  is  sufficient ;  in 
the  other  it  is  not ;  and  as  this  is  not  a  question 
arising  on  demurrer,  we  think  we  ought  to 
read  the  ambiguous  word  in  a  sense  which 
will  render  the  declaration  good.  We  are, 
therefore,  of  opinion,  that  the  legal  effect  of 
the  defendant's  agreement  is  properly  set  out. 

The  consequence  of  this  decision  is  not 
unimportant  in  a  practical  point  of  view. 
If  it  had  been  held  that  such  a  contract  as 
this  is  for  service  and  pay  respectively,  and 
that' although  the  employer  had  determined 
the  relation  by  an  illegal  dismissal,  yet  the 
employed  might  entitle  himself  to  wages 
for  the  whole  time  by  being  ready  to  serve, 
that  doctrine,  if  sanctioned,  would  be  produc- 
tive  of  pernicious  consequences  in  case  of  the 
business  being  discontinued,  or  a  dismissal 
for  misconduct  without  legal  proof.  Accord- 
ing to  the  plaintiff's  construction,  the  agree- 
ment creates  the  relation  of  employer  and  em- 
ployed, and  the  illegal  determination  of  the 
relation  entitles  him  to  indemnity,  the  mea- 
suite  of  damages  being  the  actual  loss,  which 
may  be  much  less  than  the  wages,  when 
another  employment  may  be  easily  obtained. 

According  to  the  defendant's  construction 
it  is  a  contract  for  service  and  pay,  and  the 
whole  salary  for  all  the  time  comprised  in 
the  contract  would  be  due  if  the  plaintiff 
served  or  was  ready  to  serve.  Our  decision 
in  this  case  does  not  conflict  with  that  of 
the  Queen's  Bench,  in  the  two  cases  of 
Aapdin  v.  Austin  and  Dunn  y.  Sayles, 
Both  those  cases  turn  upon  the  construction 
of  a  covenant  between  the  parties.  In  the 
former,  the  defendant  covenanted  with  the 
plaintiff  to  perform  all  the  stipulations  in  a 
former  agreement  between  Uie  defendant 
and  a  third  person  and  the  plaintiff;  and  the 
question  was,  whether  that  former  agree- 
ment, which  was  on  the  part  of  the  plaintiff 
to  make  cement  for  the  defendant  and  one 
Seeley,  and  to  teach  them  how  to  make  it, 
and  on  the  defendant  and  Seeley's  part  to 
pay  a  weekly  salary  for  three  years,  and 
then  take  the  plaintiff  into  partnership, 
implied  a  promise  by  them  to  continue  to 
employ  him  as  the  manufacturer  of  cement 


for  the  intermediate  period.  The  Conrt 
could  not  draw  any  such  inference,  and 
Lord  Denman,  in  giving  judgment,  assign- 
ed a  very  strong  reason,  that  **  the  braicb 
assigned  by  the  plaintiff  assumed  that  the 
defendant,  at  however  great  loss  to  hinuelf, 
was  bound  to  continue  his  business  for  three 
years,  but  the  defendant  had  not  covenanted 
to  do  so ;  he  had  covenanted  only  to  pay 
weekly  sums  for  three  years  to  the  pkbtil^ 
on  the  condition  of  his  performing  the 
conditions  precedent,  and  that  the  plaintiff 
would  be  entitled  to  recover  those  sanu 
whether  he  performed  them  or  not,  so  long 
as  he  was  ready  and  willing  and  offered  to 
perform  them,  and  was  prevented  by  tbe 
defendant  from  so  doing." 

The  other  case  also  turns  upon  the  con- 
struction of  the  defendant's  contract.    Tbe 
indenture  there  did  not  confine  the  term 
** agreed"  further  than  made  the  words  of 
such  indenture  the  words  of  both  paitiei. 
It  was  simply  a  covenant  by  the  plamtiff. 
The  plaintiff  covenanted  there  that  his  son 
should  serve  as  an  apprentice  to  a  suigeon- 
dentist.     The  defendant,  in  connderation  of 
his  services,  covenanted  to  pay  a  weekly  son 
for  five  years ;  and  the  Court  held,  that  there 
was  no  covenant  that  the  defendant  should 
continue  him  in  his  employ  as  an  assistant. 
Lord  Denman  held,  that  the  reason  that 
applied  to  the  former  case  equally  applied 
to  that :  it  would  be  a  strange  thing  to  say 
that  the  defendant  covenanted  to  carry  on 
the  business  of  surgeon-dentist  at  whatever 
loss  and  inconvenience,  for  fhre  years,    in 
the  present  case,  we  have  to  consider  the 
mutual  agreement  of  two  partiea,  one,  a 
company  which  was  sure  to  continue  for 
the  term  of  a  year,  and  which  would,  withoat 
doubt,  have  many  occasions  for  the  advice 
and  service  of  an  attorney  and  aolicilor ;  and 
applying  ourselves  to  the  constnictton  ci 
this  particular  contract,  we  think  there  ii 
an  implied  undertaking  to  retain  and  employ 
the  plaintiff  in  the  sense  in  which  we  under* 
stand  that  word.     We  think,  therefore,  the 
judgment  should  be  reversed,  and  judgment 
be  fpven  for  the  plaintiff  for  2001.,  tbe 
amount  found  due  on  the  seeond  eoonL 
There  is  no  occasion  for  a  ventre  de  novo. 
The  judgment  will  be  reversed  and  given 
for  the  plaintiff  for  the  amount  fbnnd  doe. 

Judgment  rsMraei. 
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CUHDBLL  AKD  ANOTHBB  «. 
DAWSON. 


Statute — Illegality — Goods  sold  and  de^ 
livered — Coal  AeU. 

When  a  siaiute^  for  the  purpose  of  pro^ 
letting  the  buyers^  prescribes  regulations  to 
he  folhwed  in .  the  eale  and  delivery  of 
an  article  the  nendor  cannot  recover  the 
frice  of  such  article  sold  and  delivered  by 
Im.  wiihout  observing  the  regulations, 

Bgthe  1^2  Viet,  c.  ci.  s,  S,  with  any 
quantity  of  coals  exceeding  560  tt.,  delivered 
by  any  cartf  within  the  city  of  London^ 
^e.9  the  seller  shall  deliver  or  cause  to  be  dc" 
livered  to  the  purchaser  or  his  servant,  imme^ 
Hotely  on  the  arrival  of  the  cart,  ^c.  in 
which  such  coal  shall  be  sent,  and  before 
unloading,  a  ticket,  according  to  a  certain 
f^rm,  under  a  penally,  unless  the  coals  are 
purchased  at  the  coal  market.        * 

To  debt  for  goods  ^old  and  delivered,  the 
defendant  pleaded  in  substance  that  the  goods 
were  quantities  of  coals  sold  and  delivered 
by  him.  to  the  plaintiffs,  respectively  exceed- 
ing 5601b.  and  respectively  delivered  within 
the  city  qf  London,  in  divers^  to  wit,  two 
carts,  without  delivering,  before  any  such 
quantities  of  coals  were  unloaded,  a  ticket 
signed  by  the  plaintiffs  according  to  the  form 
of  the  staMUe ;  and  that  the  defendant  did 
not  purchase  the  same  at  the  coal  market :-~ 
Held,  that  the  statute  being  passed  for  the 
protection  of  the  purchasers  of  coal,  the  plea 
was  an  amwer  to  the  action, 

AUo,  on  special  demurrer,  that  the  statute 

applies   if  the  quantity   at    one   delivery 

exceeds  560  lb,   though  delivered  in   carts 

each  containing  less  than  560  lb. ;  that  if  the 

vendor  be  prevented,  by  any  act  of  the  pur^ 

chaser,  from  delivering  the  ticket,  that  is 

matter  to  be  replied ;   that  the  vendor* s  name 

must  be  written  in  the  ticket  as  a  signature, 

though  it  would  be  sufficient  if  wrUten  by  an 

agent ;   and  that  the  negation  in  the  plea  of 

the  delivery  of  a  ticket  was  sufficiently  ap^ 

plied  to  each  delivery. 

In  this  action  tbe  declaration  was  in  debt 
for  goods  sold  and  delivered,  and  on  ^an 
account  stated. 

Plea  to  the  first  count  only — That  the 

New  SERIEf!,  XVII.~C.P. 


goods  in  the  said  first  oount  mentioDed  to 
have  been  sold  and  delivered  were  divers 
quantities  of  coals,  by  the  defendant  pur- 
chased of  the  plaintiffs,  and  by  the  plaintiffs 
sold  and  delivered  to  the  defendant;  and  that 
the  said  quantities  of  coals  were  respectively 
delivered  by  the  plaintiffs  to  the  defendant, 
afler  sixty  days  siter  the  passing  of  a  certain 
act  of  parliament,  made  and  passed  in  a 
certain  session  of  parliament  holden  in  the 
Ist  and  2nd  years  of  the  reign  of  Her 
Majesty  Queen  Victoria,  intituled  '  An  act 
to  continue  for  seven  years  an  act  for  regu- 
lating the  vend  and  delivery  of  coals  in 
London  and  Westminster,  and  in  certain 
parts  of  the  adjacent  counties.'  That  each 
of  the  said  quantities  of  coals  so  delivered 
by  the  plaintiffs  to  the  defendant  as  afore- 
said, at  the  respective  times  of  the  sales 
and  of  the  deliveries  thereof  to  the  de- 
fendant as  aforesaid,  respectively  exceeded 
560  lb. ;  and  that  each  of  the  same  quan- 
tities of  coak  were  respectively  so  deli- 
vered as  aforesaid  by  the  pLuntifis  to 
the  defendant|  within  tbe  city  of  London, 
by  and  in  divers,  to  wit,  two  carts  and 
two  waggons;  that  the  plaintiffs  were 
the  sell^s  of  each  and  every  of  the  said 
quantities  of  the  said  coals  so  sold  and 
delivered  to  tbe  defendant  as  aforesaid ; 
and  that  the  plaintiffs  so  being  the  sellers  of 
the  said  quantities  of  the  said  coals,  did  not 
deliver  or  cause  to  be  delivered  to  the 
defendant,  he,  the  defendant,  being  the 
purchaser  of  each  and  every  of  the  said 
quantities  of  coals,  or  to  his,  the  defendant's 
agent  or  agents,  or  servant  or  servants,  im- 
mediately on  the  arrival  of  the  said  carts 
and  waggons  in  which  each  of  such  quan- 
tities of  coals  were  respectively  sent,  and 
before  any  of  such  quantities  of  coals  were 
unloaded,  a  paper  or  ticket  with  each  of 
the  said  quantities  of  coals,  nor  with  any 
or  either  of  them,  according  to  the  form  in 
Schedule  (A.)  to  the  said  act  annexed, 
respectively  signed  by  the  plaintiffs,  the 
sellers  of  the  said  quantities  of  coals,  with 
their  names  in  words  at  full  length,  accord- 
ing to  tbe  form  and  effect  of  the  said  statute, 
but  wholly  neglected  so  to  do,  contrary  to 
the  said  statute ;  that  the  defendant,  at  the 
times  of  the  said  sales  and  of  the  said 
deliveries  of  the  said  coals  to  him  as  afore- 
said, was  not  a  seller  or  dealer  in  coals,  nor 
did  he,  tbe  defendant,  purchase  the  same 
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or  any  part  thereof  at  the  coal  market. 
Verification. 

Special  demurrer,  assigning  as  causes  that 
the  plea  is  pleaded  to  the  whole  of  the  first 
count  of  the  declaration,  which  is  admitted 
hy  the  said  plea  to  he  founded  upon  several 
distinct  sales,  and  several  distinct  deliveries 
of  coals  at  several  distinct  times,  and  yet 
the  defendant  in  and  by  the  said  plea  pre- 
tends that  the  whole  of  the  said  sales  and 
deliveries  are  illegal  and  void,  because  the 
plaintiffs  did  not  immediately  on  the  arrival 
of  the  carts  and  waggons,  and  before  any  of 
the  said  quantities  of  coals  were  unloaded, 
deliver  to  the  defendant  a  paper  or  ticket, 
according  to  the  form  in  the  schedule  to  the 
said  act  annexed.  And  the  defendant  thereby 
seeks  to  avoid  all  the  sales  and  deliveries 
of  the  said  coals,  and  all  the  contracts  upon 
which  the  plaintiffs  have  declared  in  their 
first  count,  because  they  did  not  comply 
with  the  enactment  of  the  statute  upon  the 
first  delivery  of  the  said  coals,  and  it  is  con- 
sistent with  the  said  plea  that  the  plaintiffs, 
on  the  second  and  every  subsequent  occa- 
sion did  deliver  a  paper  and  ticket  as 
required  by  the  said  statute,  and  the  plea 
being  bad  in  part  is  bad  altogether.  -And 
also  for  that  the  same  plea  is  uncertain  and 
repngpoant  in  this,  (to  wit)  it  is  therein  alleged 
that  the  plaintiffs  did  not  immediately  on 
the  arrival  of  the  said  carts  and  waggons, 
and  before  the  unloading  of  any  of  the  said 
quantities  of  coals,  deliver  a  paper  or  ticket, 
and  the  non-delivery  of  the  paper  and  ticket 
which  the  defendant  there  alleges  is  a  non- 
delivery after  all  the  carts  and  waggons  had 
arrived,  and  before  any  of  the  coals  were 
unloaded,  and  as  it  appears  that  the  said  coals 
were  delivered  at  different  times,  some  of 
the  cofds  must  have  been  unloaded  before  all 
the  carts  and  waggons  had  arrived ;  and  also 
for  that  the  said  last  plea  is  further  uncertain 
in  this  (to  wit)  that  it  does  not  appear  thereby 
whether  the  defendant  means  that  no  paper 
or  ticket  was  delivered,  or  that  an  informal 
paper  and  ticket  was  delivered  with  the  said 
quantities  of  coals,  and  the  said  plea  by 
argument  and  inference  admits  that  a  paper 
and  ticket  was  delivered  with  the  said  quan- 
tities of  coals,  but  that  such  paper  or  ticket 
was  not  signed  by  the  plaintiffs,  the  sellers 
thereof,  with  their  names  in  words  at  full 
length;  and  also  for  that  the  said  act  of 
parliament  in  the  said  plea  mentioned  does 


not  require  that  any  such  paper  or  ticket 
should  be  delivered  with  coals  as  the  said 
paper  and  ticket,  in  the  said  plea  mentioned ; 
and  also  for  that  it  does  not  appear  that  the 
defendant  ever  returned,  or  offered  to  return 
to  the  plaintiffs,  or  is  ready  to  retam  to 
them  the  said  coals.     Joinder  in  demurrer. 
Unthank,  in  support  of  the  demnrref(  1  ).-- 
This  plea  is  founded  on  the  1  &  2  Vict.  c.  ci. 
(local  and  personal).     That  act  continuei 
the  1  &  2  Will.  4.  c.  Ixxvi.  except  in  so  far 
as  altered  by  the  act.     The  49rd  seetbn  of 
the  1  &  2  Will.  4.  c.  Ixxvi.  enacts,  that  coals 
sold  in  London  or  Westminster  shall  be  sold 
by  weight  and  not  by  meaaure.    The  47th 
section  directs,  that  a  ticket  of  a  form  there 
given  shall  be  delivered  with  any  quantity 
of  coals  exceeding  5601b.,  and  imposes  a 
penalty  on  the  seller  and  on  the  carman  for 
neglect.   The  52nd  section  directs,  that  the 
carman  shall  carry  a  weighing  machine  in 
his  cart.     The  1  &  2  Vict.  c.  oi.  repeals  lo 
much  of  the  1  &  2  Will.  4.  c.  Ixxvi.  as 
directs  that  a  seller's  ticket  shall  he  deli- 
vered, and  substitutes  an  enactment  in  sec- 
tion 3.  (2). 


(1)  April  23,  1847,  befbre  Wilde,  C.J.,  Colt- 
man,  J.,  Creaswell,  J.  and  Williams,  J., 

(2)  Sect.  3.  "  And  be  it  enacted,  that  with  any 
quantity  of  coals  exceeding  5601h.  deliveied  from 
and  after  sixty  days  after  the  passing  of  thi>  act,bj 
any  cart,  waggon,  or  other  carriage  within  the  cities 
of  London  and  Westminster,  or  within  the  distsaee 
of  twenty-five  miles  from  the  Post-offiee  albresaid, 
the  seller  or  sellers  thereof  shall  delrrer  or  eause  to 
be  delirered  to  the  purchaser  or  purchasers  thereof, 
or  to  bis  or  their  agent  or  agents,  semmt  or  senrants, 
immediately  on  the  arriyal  of  the  cart,  waggon,  or 
other  carriage  in  which  such  coala  aball  be  sent,  ao<l 
before  any  of  such  ooals  ahall  be  unloaded,  a  paper 
or  ticket,  according  to  the  form  in  the  schedule  to  this 
act  annexed ;  and  in  case  any  such  seller  or  sellers 
do  not  deliver  or  cause  to  be  delivered  such  paper  or 
ticket  as  aforesaid  to  the  purchaser  or  purchasers 
of  auch  coals,  or  to  his,  her,  or  their  agent  or  aceots, 
servant  or  servantJi,  before  any  part  of  such  ooiiIb  are 
uoloaded,every  such  seller  shall  for  every  auch  o&noe 
forfeit  and  pay  any  sum  not  exceeding  201 ;  and  in 
case  the  carman,  driver  of,  or  other  person  atteudiiig 
any  such  waggon,  cart,  or  other  caniaga  laden  with 
any  sooh  coala  to  whom  any  auch  paper  or  ti^ct 
shall  have  been  given  by  or  by  the  orders  of  Ae 
seller  in  order  to  Redelivered  to  the  pnniiMwr,  shall 
(having  so  first  received  the  same  from  the  seOer  er 
any  person  by  the  direction  of  the  seller)  refuse  or 
neglect  to  deliver  such  paper  or  ticket  to  the  pur* 
chaser  or  purchasers  of  such  coala,  or  to  lua,  ho.  ot 
thdr  agent  or  agents,  or  servant  or  servants,  befeiv 
any  part  of  such  coals  shall  be  unloaded,  nuA  csr> 
man,  driver,  or  other  peraon  so  oflending  shall  fof 
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The  plea  is  fbuncled  on  this  enactment, 
and  if  it  is  to  be  supported  it  must  be  held 
that  though  the  goods  are  delivered  they  are 
not  to  be  paid  for  unless  there  has  been  a 
ticket  in  that  precise  form  delivered.  But 
this  is  not  so.  The  cases  depend  upon  the 
particular  enactments  on  which  they  are 
decided ;  and  it  will  be  found  that  where  a 
contract  has  been  held  void  because  it 
was  not  in  compliance  with  a  statute,  the 
statute  either  expressly  made  the  contract 
void,  and  declared  that  the  party  should  not 
sue  upon  it,  or  made  the  transaction  illegal; 
so  that,  to  use  the  language  of  Lord 
Brougham,  in  delivering  the  judgment  of 
the  House  of  Lords,  in  Swan  v.  ^/afr(3),  it 
vi  a  consequence  drawn  by  argument  from 
the  statutory  enactment  that  the  contract  is 
made  void.  But  no  case  establishes  that 
a  contract  is  void  because  a  penalty  is 
incurred  in  something  collateral  to,  and  not 

every  tnch  offence  forfeit  and  pay  any  ram  not  ex- 
ceeding 201.  Provided  always,  that  coals  delivered 
to  any  seller  or  dealer  in  coals,  or  to  any  person  or 
persons  purchasing  the  same  at  the  coal-market 
may  be  delivered  without  any  such  paper  or  ticket" 
The  Schedule  above  referred  to  ia  as  follows : — 
"  Mr.  A.  B.  {here  inaeri  ih9  nam*  rftke  Imytr]  take 
notice  that  you  are  to  receive  herewith  [here  intert 
the  number]  tons  [^here  insert  the  name  of  the  coal  \f 
aaif  partieuiar  tort  it  ordered  or  contracted  for^  and 
if  ordered  or  eoniracted  for  at  WaiUend,  *P*^y  ^* 
name  of  the  colliery]  coals  in  [here  insert  the  number] 
^cks  containing;  [here  insert  the  weight]  pounds  of 
coal  in  each  sack. 

(Signed)  C.  B.  [here  insert  the  name  or  names 

rf  the  tetters  in  words  at  full 
length.] 
£.  F.  [here  insert  the  name  of  the  cat' 
man  in  words  at  full  length.] 
'*  It  is  directed  that  with  any  quantity  of  coals  ex- 
ceeding 5601b.  a  paper  or  ticket  describing  the 
qoantity,  and  if  any  particular  sort  is  ordered  or 
contracted  for  the  sort  of  the  coals  sent  by  the  seller 
shall  be  delivered  to  the  purchaser,  or  his  a^ent  or 
serrant,  before  any  part  of  such  coals  shall  he  un- 
loaded ;  that  a  weighing  machine  or  proper  scales 
and  weights  ahall  be  carried  with  every  waggon, 
cart,  or  other  carriage,  and  the  carman  is  required 
to  weigh  gratuitously  any  sack  or  sacks  of  coal 
which  shaB  be  chosen  by  the  purchaser,  or  his 
agent  or  servant;  and  if  any  carman  refuses  to 
weigh  such  sack  or  aaeks  of  eoala  as  aforesaid,  or 
drires  away  the  waggon,  cart,  or  other  carriage  before 
the  ooala  are  weighed,  or  otherwise  obstructs  the 
weighing  thereof,  he  is  liable  to  a  penalty  not  exceed- 
iRj?  20iL ;  also  that  a  proper  machine  or  proper  scales 
and  weights  for  weighing  coals  shall  be  kept  at  every 
watch-house  or  police  station,  and  at  any  other 
place  appointed  for  that  purpose  by  two  or  more  of 
her  Majesty's  Justices  of  the  Peace.'* 
(3)  3  CL  &  Fin.  610. 


contemporaneous  with  the  contract.  Here 
it  does  not  appear  that  the  seller  has  not 
given  a  ticket  to  his  carman,  or  that  at  the 
time  of  the  contract  to  sell  it  was  contem- 
plated that  no  ticket  should  be  delivered; 
and  a  contract  is  not  vitiated  by  an  illegal 
act,  unless  the  contract  be  such  that  it  can- 
not be  performed  without  doing  the  illegal 
act — Armstrong  v.  Zewi9(4)« 

[ WiLDB,  C.J. — ^That  case  is  not  in  point* 
I  there  contended,  as  counsel,  that  the  writ- 
ten contract  of  partnership  was  merely 
colourable  and  a  doak  for  an  usurious  con- 
tract, and  the  Court  in  error  said  that  it  did 
not  appear  on  the  record  that  there  was  such 
a  collateral  usurious  agreement ;  and  not,  as 
you  now  cite  the  case,  that  the  written  con- 
tract could  be  enforced  by  the  one  partner 
against  the  other,  though  there  was  such 
a  collateral  agreement.] 

Weiherell  v.  Jones  (5)  is  a  direct  autho* 
rity  for  the  proposition ;  so  is  Redmond  v. 
Smith  (6).  The  illegal  act  here  is  collateral 
to  the  contract. 

[Cresswell,  J.  and  Williams,  J.— *The 
contract  declared  on  is  the  contract  implied 
by  law  from  the  sale  and  delivery ^  and  the 
plea  shews  that  the  delivery  is  itself  in 
breach  of  an  enactment  made  for  the  pro« 
tection  of  the  purchaser.  How,  then,  can 
it  support  a  promise  ?] 

Wethevell  v.  Jones  was  a  case  of  goods 
sold  and  delivered,  and  yet  the  plaintiff 
recovered,  though  there  was  a  penalty  in- 
curred by  delivering  the  goods  without  a 
permit.  And  there  is  no  distinction  between 
fiscal  regulations  and  others.  The  question 
is  whether  the  legislature  prohibits  the  con- 
tract or  not— 5mJ<A  v.  Mawkood  (7).  AU 
the  cases  are  distinguishable :  in  Law  v. 
Hodson  (8)  there  was  an  implied  con- 
tract to  deliver  bricks  of  a  legal  size :  in 
Foster  v.  Taylor  (9)  the  vendor  was  guilty 
of  fraud,  and  must  have  known  of  the 
illegality. 

(4)  2  Cr.  &  M.  274;  a.  c.  8  Law  J.  Rep.  (n.8.) 
£zch.  S69. 

(5)  S  B.  &  Ad.  221 ;  ■.  c.  1  Law  J.  Rep.  (v.s.) 
K.B.  139. 

(6)  7  Man.  &  Gr.  457  j  a.  c.  13  Law  J.  Rep.  (n.s.)    ' 
C.P.  159. 

(7)  14  Mee.  &  WeU.  452;  a.  c  15  Law  J.  Rep. 
(n.s.)  Eicb.  149. 

(8)  11  East,  800. 

(9)  5  B.  &  Ad.  887;  s.c.  8  Law  J.  Rep.  (n.s.) 
K.B.  137. 
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or  any  part  thereof  at  the  coal  inaiket* 
Verification. 

Special  demarrer,  assigning  as  causes  that 
the  plea  is  pleaded  to  the  whole  of  the  first 
count  of  the  declaration,  which  is  admitted 
hy  the  said  plea  to  he  founded  upon  several 
distinct  sales,  and  several  distinct  deliveries 
of  coals  at  several  distinct  times,  and  yet 
the  defendant  in  and  hy  the  said  plea  pre- 
tends that  the  whole  of  the  said  sales  and 
deliveries  are  illegal  and  void,  because  the 
plaintifis  did  not  immediately  on  the  arrival 
of  the  carts  and  waggons,  and  before  any  of 
the  said  quantities  of  coals  were  unloaded, 
deliver  to  the  defendant  a  paper  or  ticket, 
according  to  the  form  in  the  schedule  to  the 
said  act  annexed .  And  the  defendant  thereby 
seeks  to  avoid  all  the  sales  and  deliveries 
of  the  said  coals,  and  all  the  contracts  upon 
which  the  plaintiffs  have  declared  in  their 
first  count,  because  they  did  not  comply 
with  the  enactment  of  the  statute  upon  the 
first  delivery  of  the  said  coals,  and  it  is  con- 
sistent with  the  said  plea  that  the  plaintiffs, 
on  the  second  and  every  subsequent  occa- 
sion did  deliver  a  paper  and  ticket  as 
required  by  the  said  statute,  and  the  plek 
being  bad  in  part  is  bad  altogether.  -And 
also  for  that  the  same  plea  is  uncertain  and 
repugpoant  in  this,  (to  wit)  it  is  therein  alleged 
that  the  plaintifis  did  not  immediately  on 
the  arrival  of  the  said  carts  and  waggons, 
and  before  the  unloading  of  any  of  the  said 
quantities  of  coals,  deliver  a  paper  or  ticket, 
and  the  non-delivery  of  die  paper  and  ticket 
which  the  defendant  there  alleges  is  a  non- 
delivery after  all  the  carts  and  waggons  had 
arrived,  and  before  any  of  the  coals  were 
unloaded,  and  as  it  appears  that  the  said  coals 
were  delivered  at  different  times,  some  of 
the  coals  must  have  been  unloaded  before  all 
the  carts  and  waggons  had  arrived ;  and  also 
for  that  the  said  last  plea  is  further  uncertain 
in  this  (to  wit)  that  it  does  not  appear  thereby 
whether  the  defendant  means  that  no  paper 
or  ticket  was  delivered,  or  that  an  informal 
paper  and  ticket  was  delivered  with  the  said 
quantities  of  coals,  and  the  said  plea  by 
argument  and  inference  admits  that  a  paper 
and  ticket  was  delivered  with  the  said  quan- 
tities of  coals,  but  that  such  paper  or  ticket 
was  not  signed  by  the  plaintiffs,  the  sellers 
thereof,  with  their  names  in  words  at  full 
length;  and  also  for  that  the  said  act  of 
parliament  in  the  said  plea  mentioned  does 


not  require  that  any  such  paper  or  ticket 
should  be  delivered  with  coals  as  the  said 
paper  and  ticket,  in  the  said  plea  mentioned ; 
and  also  for  that  it  does  not  appear  that  the 
defendant  ever  returned,  or  offered  to  return 
to  the  plaintiffs,  or  is  ready  to  return  to 
them  the  said  coals.  Joinder  in  demurrer. 
Unthank,  in  suppbrt  of  the  demurrer(  I ). — 
This  plea  is  founded  on  the  1  &  2  Vict.  c.  d. 
(local  and  personal).  That  act  continues 
the  1  &  2  Will.  4.  c.  Ixxvi.  except  in  so  &r 
as  altered  by  the  act.  The  43rd  section  of 
the  I  &  2  Will.  4.  c.  Ixxvi.  enaeU,  that  coils 
sold  in  London  or  Westminster  shall  be  sold 
by  weight  and  not  by  measure.  The  47th 
section  directs,  that  a  ticket  of  a  foim  there 
given  shall  be  delivered  widi  any  quantity 
of  coals  exceeding  560lb«,  and  imposes  a 
penalty  on  the  seller  and  on  the  carman  for 
neglect.  The  52nd  section  directs,  that  die 
carman  shall  carry  a  weighing  machine  in 
his  cart.  The  1  &  2  Vict.  c.  oi.  repeals  so 
much  of  the  1  &  2  Will.  4.  c.  Ixxvi.  as 
directs  that  a  seller's  ticket  shall  he  deli- 
vered, and  substitutes  an  enactment  in  sec- 
tion 3.  (2). 


(1)  April  23.  1847,  before  Wilde,  C.J..  Colt, 
man,  J.,  Creaswell,  J.  and  WilUams,  J.. 

(2)  Sect.  8.  "  And  be  it  enacted,  that  with  any 
quantity  of  coals  exceeding  5601b.  delivered  from 
and  after  sixty  days  after  the  passing  of  this  act,  by 
any  cart,  waggon,  or  other  carriage  witbin  the  cities 
of  London  and  Weatminster,  or  within  the  distance 
of  twenty-five  miles  from  the  Post-office  aforesaid, 
the  seller  or  sellers  thereof  shall  deliver  or  cavse  to 
be  delivered  to  the  purchaser  or  purchasers  thereoi^ 
or  to  bis  or  their  agent  or  agents,  servant  or  serranu, 
immediately  on  £e  arrival  of  the  cart,  waggon,  or 
other  carriage  in  which  such  coals  riialJ  be  sent,  ssd 
before  any  of  such  coals  shall  be  unloaded,  a  paper 
or  ticket,  according  to  the  form  in  the  schedule  to  this 
act  annexed ;  and  in  case  any  such  seller  or  sellers 
do  not  deliver  or  cause  to  be  delivered  such  paper  or 
ticket  as  aforesaid  to  the  purchaser  or  purchaseft 
of  such  coals,  or  to  his,  her,  or  their  «gentor  acesH^ 
servant  or  servants,  before  any  part  of  each  coals  are 
un]oaded,every  such  seller  shaU  for  every  such  ofl&oce 
forfeit  and  pay  any  sum  not  exceeding  201. ;  and  in 
ease  the  carman,  driver  of,  or  other  penoaattendii^ 
any  such  waggon,  cart,  or  other  carriage  lades  vi^ 
any  such  coala  to  whom  any  such  paper  or  tidttt 
shall  have  been  given  by  or  by  the  orders  of  tlw 
seller  in  order  to  be  delivered  to  the  piircliaaer,ih«n 
(having  so  first  received  the  same  fSrom  tbe  seller of 
any  person  bv  the  direction  t>f  the  seller)  lefiose  « 
neglect  to  driver  such  psper  or  ticket  to  Che  pur- 
chaser or  purchasers  of  such  coala,  or  to  kla,  ho, « 
their  agent  or  agents,  or  servant  or  servants,  belm 
any  part  of  such  coals  shall  be  unloaded*  9uA  car^ 
man,  driver,  or  other  person  so  oflendiag  shall  for 
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The  plea  is  founded  on  this  enactment, 
and  if  it  is  to  be  supported  it  must  be  held 
that  though  the  goods  are  delivered  they  are 
not  to  be  paid  for  unless  there  has  been  a 
ticket  in  that  precise  form  delivered.  But 
this  is  not  so*  The  cases  depend  upon  the 
particular  enactments  on  which  they  are 
decided ;  and  it  will  be  found  that  where  a 
contract  has  been  held  void  because  it 
was  not  in  compliance  with  a  statute,  the 
statute  either  expressly  made  the  contract 
void,  and  declared  that  the  party  should  not 
sue  upon  it,  or  miide  the  transaction  illegal; 
so  that,  to  use  the  language  of  Lord 
Brougham,  in  delivering  &e  judgment  of 
the  House  of  Lords,  in  Swan  v.  Blair  {^),  it 
is  a  consequence  drawn  by  argument  from 
the  statutory  enactment  that  the  contract  is 
made  void.  But  no  case  establishes  that 
a  contract  is  void  because  a  penalty  is 
incurred  in  something  collateral  to,  and  not 

every  such  offence  forfeit  and  pay  any  sum  not  ex- 
ceeding 20L  Provided  always,  that  coals  delivered 
to  any  seller  or  dealer  in  coals,  or  to  any  person  or 
persons  purchasing  the  same  at  the  coal -market 
may  be  delivered  without  any  such  paper  or  ticket" 
The  Schedule  above  referred  to  is  as  follows : — 
"  Mr.  A.  B.  [here  insert  the  name  qftke  huper"]  take 
notice  that  you  are  to  receive  herewith  [here  insert 
the  number]  tons  [here  huert  the  name  of  the  coal  if 
any  particular  sort  it  ordered  or  contracted  for^  and 
if  wdered  or  eontraeted  for  as  WaUsend^  *pi^y  ^ 
ttame  of  the  ooWtfry]  coals  in  [here  insert  the  number] 
sacks  containinlg  [here  insert  the  weight]  pounds  of 
coal  in  each  sack. 

(Signed)  C.  B.  [here  insert  the  name  or  names 

^  the  setters  in  words  <U  Juli 
length.] 
£.  F.  [here  insert  the  name  qfthe  car' 
man  in  words  atfulllej^th.] 
**  It  is  directed  that  with  any  quantity  of  coals  ex- 
ceeding 5601b.  a  paper  or  ticket  describing  the 
quantity,  and  if  any  particular  sort  is  ordered  or 
contracted  for  the  sort  of  the  coals  sent  by  the  seller 
ihall  be  delivered  to  the  purchaser,  or  his  aeent  or 
servant,  before  any  part  of  such  coals  shall  oe  un- 
loaded ;  that  a  weighing  machine  or  proper  scales 
and  weights  shall  be  carried  with  every  wag^n, 
cart,  or  other  carriage,  and  the  carman  is  required 
to  weigh  gratuitously  any  sack  or  sacks  of  coal 
which  shall  be  chosen  by  the  purchaser,  or  his 
agent  or  servant;   and  if  any  carman  refuses  to 
weigh  such  sack  or  sacks  of  coals  as  aforesaid,  or 
drives  away  the  waggon,  cart,or  other  carriage  before 
the  coals  are  weighed,  or  otherwise  obstructs  the 
weighing  thereof, he  is  liable  to  a  penalty  not  exceed- 
in|?  20  L  ;  also  that  a  proper  mschine  or  proper  scales 
and  weights  for  weighing  coals  shall  be  kept  at  every 
watch-house  or  police  station,  and  at  any  other 
place  appointed  for  that  purpose  by  two  or  more  of 
her  Majesty's  Justices  of  the  Peace/' 
(3)  3  CL  &  Fin.  610. 


contemporaneous  with  the  contract.  Here 
it  does  not  appear  that  the  seller  has  not 
given  a  ticket  to  his  carman,  or  that  at  the 
time  of  the  contract  to  sell  it  was  contem- 
plated that  no  ticket  should  he  delivered ; 
and  a  contract  is  not  vitiated  by  an  illegal 
act,  unless  the  contract  be  such  that  it  can- 
not be  performed  without  doing  the  illegal 
act — Armstrong  v.  Letvis{4), 

[ WiLDB,  C.J. — That  case  is  not  in  point. 
I  there  contended,  as  counsel,  that  the  writ- 
ten contract  of  partnership  was  merely 
colourable  and  a  doak  for  an  usurious  con- 
tract, and  the  Court  in  error  said  that  it  did 
not  appear  on  the  record  that  there  was  such 
a  collateral  usurious  agreement ;  and  not,  as 
you  now  cite  the  case,  that  the  written  con- 
tract could  be  enforced  by  the  one  partner 
against  the  other,  though  there  was  such 
a  collateral  agreement.] 

Weiherell  v.  Jones  {J5i)  is  a  direct  antho* 
rity  for  the  proposition ;  so  is  Redmond  v. 
Smith  (6).  The  illegal  act  here  is  collateral 
to  the  contract. 

[Crbsswbll,  J.  and  Williams,  J.—* The 
contract  declared  on  is  the  contract  implied 
by  law  from  the  sale  and  delivery ^  and  the 
plea  shews  that  the  delivery  -is  itself  in 
breach  of  an  enactment  made  for  the  pro- 
tection of  the  purchaser.  How,  then,  can 
it  support  a  promise  ?] 

Wethevell  v.  Jones  was  a  case  of  goods 
sold  and  delivered,  and  yet  the  plaintiff 
recovered,  though  there  was  a  penalty  in- 
curred by  delivering  the  goods  without  a 
permit.  And  there  is  no  distinction  between 
fiscal  regulations  and  others.  The  question 
is  whether  the  legislature  prohibits  the  con- 
tract or  not—- 5mi/A  v.  Mawhood  (7).  All 
the  cases  are  distinguishable :  in  Law  v. 
Hodson  (8)  there  was  an  implied  con- 
tract to  deliver  bricks  of  a  legal  size :  in 
Foster  v.  Taylor  (9)  the  vendor  was  guilty 
of  fraud,  and  must  have  known  of  the 
illegality. 

(4)  2  Cr.  &  M.  274;  a.  o.  8  Uw  J.  Rep.  (n.8.) 
Ezch.  859. 

(5)  8  B.  &  Ad.  221 ;  s.  e.  1  Law  J.  Rep.  (y.s.) 
K.B.  139. 

(6)  7  Man.&  Gr.457;  8.c.  IS  Law  J.  Rep.  (n.s.)    ' 
C.P.  159. 

(7)  14  Mee.  &  Wels.  452;  a.  c  15  Uw  J.  Rep. 
(n.s.)  Eich.  149. 

(8)  11  East,  800. 

(9)  5  B.  5c  Ad.  887 ;  s.  c.  8  Law  J.  Rep.  (n.s.) 
K.B.  187. 
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[WiLDEy  C.J.— The  goods  there  were 
delivered  without  a  brand  on  the  casks,  here 
without  a  ticket.  If  the  present  enactment 
had  been  that  the  form  in  Schedule  A. 
should  be  branded  on  the  sacks  the  cases 
would  be  identical.] 

[Cresswbll,  J. — And  in  that  case  the 
defendant,  at  the  time  he  received  the  casks, 
had  notice  of  the  want  of  a  brand  precisely 
as  the  defendant  here  had  notice  of  the  want 
of  a  ticket,  and  was,  to  exactly  the  same 
extent,  a  party  to  the  illegal  act.] 

Little  V.  Poole  (10)  was  a  case  decided  on 
the  old  Coal  Act,  which  gave  the  purchaser 
more  protection  than  the  present,  as  it 
required  the  ticket  to  be  signed  by  the 
meter ;  and  besides,  in  that  case  there  was  a 
false  ticket ;  yet  that  case  is  impliedly  over- 
ruled by  WethereU  v.  Jones. 

[Cresswell,  J, — It  was  sufficient  to 
support  the  decision  in  LiUle  v.  Poole  that 
there  should  not  be  a  true  ticket.  Besides, 
I  do  not  see  how  it  is  worse  to  deliver  an 
imperfect  ticket  than  to  deliver  none  at  all.] 

[Wilde,  C.J.-— And  it  seems  to  me  that 
if  the  delivery  on  which  you  foupd  your 
contract  was  illegal,  because  it  was  in  breach 
of  an  enactment,  the  object  of  which  was 
to  protect  the  purchaser,  it  is  not  material 
whether  the  degree  of  protection  was  greater 
or  less.] 

[Williams,  J. — And  Little  ▼•  Poole  was 
certainly  not  overruled  by  name  in  WethereU 
V.  Jones,  and  is  referred  to  as  an  authority 
in  Cope  v.  Rowlands {ll),"] 

At  all  events,  the  plea  is  bad  for  the  causes 
specially  assigned :  first,  the  words  of  the 
statute  are,  "with  any  quantity  exceed- 
ing 5601b.  delivered  in  a  cart  ;*'  the  aver- 
ment in  the  plea  is  "  a  quantity  exceeding 
d60lb.  delivered  in  divers,  to  wit,  two 
carts;'*  so  that  the  delivyCry  might,  con- 
sistently with  that  averment,  be  of  2811b. 
in  one  cart  and  2811b.  in  the  other,  not  of 
560lb.  in  any  cart. 

[^Per  Curiam. — The  material  averment  is, 
that  the  quantity  delivered  exceeded  560  lb. 
If  it  be  one  delivery  of  a  quantity  exceeding 
560  lb.  the  statute  applies,  whatever  be 
the  number  of  carts.] 

Secondly,  the  plea  does  not  aver  the  un* 


(10)  9B.  &C.  192  ;  s.c.  7  Law  J.  Rep.K.B.  158. 
(11)2  Mee.  &  Wsls.  149 ;  s.  c.  6  Law  J.  Rep. 
(n.s.)  Exch.  63. 


loading  to  be  by  the  pkiBtift,  so  that  it  nsy 
have  been  by  the  defendaat.  The  plea  ought 
to  negative  this.  It  is  not  sufficient  in  pletd- 
ing  to  follow  the  words  of  the  statute— 
Fletchers.  Calthorp{\i). 

[Per  Curiam, — The  vendor  is  to  deliver 
the  ticket  before  the  ooals  are  unloaded.  If 
the  purchaser,  by  any  ^et,  psevented  him 
from  doing  so»  that  is  a  matter  to  be  rep&d.] 

Thirdly,  the  plea  avers  that  there  was  oo 
ticket  delivered  '*  signed  by  the  plaiatiffB, 
with  their  names  in  words  at  full  length.** 
This  is  not  required  by  the  statute ;  the  name 
must  be  written  in  the  ticket,  but  not  as  a 
signature ;  and  it  will  do  if  written  by  anj 
one. 

[P«r  Curiam. — The  name  must  be  written 
in  the  ticket  as  a  signature ;  and  whatever 
would  prove  a  signature  within  the  meanmg 
of  the  act  would  ptove  it  within  this  aver« 
ment«  Qusfaek  per  alium  faei$  per  se :  if 
an  agent  signed  for  the  phuntifis,  they 
signed.] 

Fourthly,  the  averment  negativing  the 
defendant  being  a  dealer  should  haYe  been, 
that  he  was  not  at  any  of  the  times  of  such 
sales  a  dealer  in  coals ;  but  by  this  averment 
he  calls  on  the  plaintiffs  to  prove  that  he  was 
at  all  the  times  a  dealer  in  coals,  which  is 
too  large— -Goro»  v.  Sweeting  {13) ;  and  the 
averment  cannot  be  taken  distributively,  as 
it  might  be  if  it  were  a  positive  averment, 
for  it  is  in  the  negative.  Lastly,  the  plea 
avers  that  the  plaintiffs  did  not  deliver  a 
ticket  before  any  of  such  quantities  were  de- 
livered. What  the  plea  should  have  averred 
is,  that  they  did  not  deliver  a  ticket  before 
each  or  either  quantity  was  unloaded.  Far 
aught  that  is  averted  here,  there  may  have 
been  a  perfectly  good  and  legal  delivery  of 
the  second  quantity;  and  if  so,  the  plea, 
which  is  to  the  whole  count,  being  bad  in 
part  is  bad  in  the  whole. 

Bowling,  Serj. — The  first  three  grounds  of 
special  demurrer  have  been  answared  by  the 
Court.  As  to  the  fourth,  the  averment  is  in 
its  nature  distributive ;  and  there  is  no  such 
rule  in  plea^ng  as  that  a  negative  avennent 
cannot  be  distributive. 

[Williams,  J.—Yatesy.  Teark  (14) sad 

(12)  6  Q.B.  Rep.  880;  a.e.  UUv  J»R«p.(s.i.} 
M.C.  49. 

(13)  2  Saund.  207,  a. 

il4)  6Q.B.Rep.282^  8.e.  18LawJ*Bepk(s^.) 
Q.B.  289. 
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fVood  T.  Peyion  (15)  are  instances  of  a  nega- 
tire  averment  being  distributive.] 

As  to  tbe  last  objection  in  form,  the  word 
"  any"  when  coupled  with  the  early  part  of 
the  plea  has  evidently  the  meaning  of*'  each 
respectively,"  and  roust  be  so  construed. 

[Tbe  Court  then  said  that  unless  on  con- 
sideration they  changed  their  present  opin- 
ion, they  would  not  hear  him  on  the  matter 
of  subsUnce.] 

[DowUng,  Serj.,  howeveri  mentioned 
7>t(mv.  TkomaaOe).'] 

Unthank,  in  reply,  relied  on  the  last  ob- 
jection in  form. 

Cur.  adv.  vuU, 

Tbe  judgment  of  the  Court  was  (on  the 
8th  of  May  1847)  delivered^by— 

WiLDB,  C.J.— 'In  this  case,  the  plaintiffs 
have  declared  in  indebUaivs  assumpsit  for 
goods  sold  and  delivered  ;  to  which  decla- 
ration the  defendant  pleaded  in  substance 
that  the  goods  mentioned, in  the  declaration 
were  certain  quantities  of  coals  sold  and 
delivered  by  the  plaintiffs  to  the  defendant, 
on  divers  days  and  times,  and  that  the  said 
quantities  of  coals  were  respectively  so 
delivered  in  quantities  exceeding  in  weight 
5601b.  each,  and  that  each  of  the  same  quan- 
tities was  respectively  so  delivered  within 
the  city  of  London,  in  divers,  to  wit,  two 
carts  and  two  waggons,  and  that  the  plain- 
tiffs being  such  sellers  did  not  deliver  or 
cause  to  be  delivered  to  the  defendant,  or 
any  one  on  his  behalf,  immediately  on  the 
arrival  of  the  said  carts  and  waggons,  and 
before  anj  of  such  quantities  of  coals  were 
unloaded,  a  ticket  according  to  the  form  of 
the  statute  1  &  2  Vict.  c.  ci,  signed  by  the 
plaintiffs,  as  required  by  the  said  statute, 
and  that  the  defendant  at  the  time  of  such 
delivery  was  not  a  seller  or  dealer  in  coals, 
nor  did  the  defendant  purchase  the  same  at 
tbe  coal  market.  To  this  plea  the  plaintiffs 
specially  demurred,  and  assigned  several 
causes  of  demurrer,  which  will  be  presently 
more  particularly  adverted  to. 

The  main  and  general  question  which 
arises  upon  this  demurrer  is,  whether  the 
plaintiffs  are  precluded  from  recovering  the 
price  of  the  coals  delivered  by.  them  to  the 
defendant,  by  reasonof  their  having  omitted 

(15)  13  Mee.  &  Wels.  30;  8.c.  14  Law  J.  Rep. 
^*i»)  Ezeb.  28. 

(16)  1  M*C1«].&  Y.  119. 


previous  to  such  delivery  of  coals  to  deliver 
to  the  defendant,  or  some  one  on  his  behalf, 
a  ticket  referred  to  in  the  statute,  stating 
the  quantity  and  description  of  the  coals 
about  to  be  delivered;  and  this  question 
depends  upon  the  construction  and  effect  of 
such  statute. 

This  declaration  is  not  framed  upon  a 
special  contract,  but  upon  the  promise  im- 
plied by  law  from  the  sale  and  delivery  of  the 
coals ;  and  the  question  therefore  is,  (regard 
being  had  to  the  statute  referred  to  and  to 
the  omission  to  deliver  a  ticket  in  the  form 
mentioned  therein,)  will  the  law  imply  a 
promise  to  pay  for  the  coals  so  delivered  ? 
The  statutes  which  have  given  rise  to  the 
question  of  the  right  to  recover  the  price  of 
goods  by  sellers  or  vendors  who  have  not 
complied  with  the  terms  of  such  statute, 
are  of  two  classes :  the  one  class  of  sta- 
tutes having  for  their  object  the  raising  and 
protection  of  the  revenue ;  the  other  class 
of  statutes  being  directed  either  to  the  pro- 
tection of  buyers  and  consumers,  or  to  some 
object  of  public  policy.  The  present  case 
arises  upon  a  statute  included  in  the  latter 
class.  The  statute  which  governs  the  present 
case  is  the  1  &  2  Vict.  c.  ci,  which  continued 
the  1  &  2  Will.  4.  c.  Ixxvi.  There  had  been 
some  previous  statutes  relating  to  the  same 
subject  for  limited  periods,  one  of  which  sta- 
tutes was  the  47  Geo,  3.  c.  Ixviii.  These 
statutes  had  varied  somewhat  from  each  other 
in  regard  to  the  means  by  which  the  same 
general  object  was  sought  to  be  attained,  but 
the  legal  effect  of  an  omission  to  comply  with 
the  regulations  prescribed  in  them  respec- 
tively must  be  the  same.  It  is  obvious 
from  the  contents  of  the  statute,  that  its 
provisions  are  directed  to  the  purpose 
before  mentioned,  namely,  to  secure  the 
purchasers  of  coals  from  fraud,  in  respect  of 
quantity  and  quality  of  the  coals,  and  that 
the  delivery  of  the  tickets  is  required  as  a 
part  of  the  means  for  the  attainment  of 
that  object ;  and  that  such  was  the  object 
of  the  statute  was  determined  in  the  case 
of  Little  V.  Poole.  The  class  of  statutes 
simply  for  the  security  of  the  revenue  do 
not  apply  to  the  present  case ;  and  the 
various  determinations  which  are  contained 
in  the  books  upon  the  construction  of  these 
statutes  and  the  effect  of  non-compliance 
with  these  enactments  by  the  seller  of  goods, 
rest  upon  principles  not  applicable  to  the 
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present  ease ;  and,  therefofe*  it  will  not  be 
neceftsary  particularly  to  advert  to  them. 

The  decisions  of  cases  which  have  arisen 
upon  the  class  of  statutes  which  embnioe  the 
present  case  all  recognize  the  same  general 
principle  and  are  consistent  in  the  appli- 
cation of  it.  The  case  of  Little  v.  Pooht  be* 
fore  mentioned,  waa  an  action  for  the  price  of 
a  quantity  of  coals  which  had  been  sold  and 
delivered  by  the  plaintiffs  to  the  defendant ; 
and  it  was  contended  that  the  plaintiffs  were 
not  entitled  to  recover,  because  a  tickcit  had 
not  been  delivered  with  the  coals^  as  required 
by  the  then  existing  statute,  47  Geo.  3« 
c.  Ixviii.  s.  113.  Two  tickets  were  required 
under  that  statute  to  be  delivered ;  and  the 
objection  was,  that  one  of  these  tickets,  called 
the  vendor's  ticket,  had  not  been  signed  by 
the  meter,  nor  had  his  name  been  inserted 
therein.  Upon  the  ailment,  a  rule  niti 
having  been  obtained  in  that  case  to  enter 
a  nonsuit,  the  various  cases  were  cited 
and  considered—- Zat0  v.  Hodson^  BemUy 
V,  BignQld{\*l\  Langton  v.  Hughe${\9^\ 
and  Cannan  v.  Bryce{\V).  Lord  Ten* 
terden,  in  giving  judgment,  said,  the  re- 
gulations introduced  by  this  act  of  parlia- 
ment appear  to  be  intended  to  prevent  fraud 
in  the  vend  and  delivery  of  coals,  and  that 
for  that  purpose  it  was  required  that  the 
ticket  should  be  signed  by  the  coal-meter ; 
and  that  as  the  ticket  was  not  signed  as 
required  for  that  purpose,  the  plaintiff, 
the  seller  of  the  coals,  was  not  entitled 
to  recover.  Bayley,  J.  said,  the  case  fell 
within  the  principle  of  Law  v.  Hodson,  in 
which  case  the  Court  held  that  the  policy  of 
the  act  being  to  protect  the  buyer  against 
the  seller,  it  would  be  best  effected  by  hold* 
ing  that  the  vendor  could  not  recover  the 
value  of  the  bricks  which  had  been  delivered, 
such  bricks  having  been  less  than  the  sta- 
tutable sise,  and  that  the  object  of  the  legis* 
lature  in  the  statute  then  in  question,  the 
47Geo.  3.  c.  Ixviii,  would  also  be  best  effected 
by  holding  that  a  seller  of  coals  could  not 
recover  the  value  of  them  where  he  had 
omitted  to  deliver  a  ticket  pursuant  to  the 
statute.  Littledale,  J.  and  Parke,  J.  reoc^- 
niaed  the  same  principles,  and  a  nonsuit  was 
accordingly  entered.  That  case  appears  to 
the  Court  to  have  been  correctly  decided, 

(17)  5  B.  &  Aid.  335. 

(18)  1  Mau.  &  Selw.  59S. 

(19)  8B.&  Aid.  179. 


and  to  be  directly  in  point  to  the  pment, 
and  must  govern  the  decision  of  it.  The 
statute  1  &  2  Will.  4.  c.  IxxvL  continned  by 
1  &  2  Vict.  c.  ci.  has  precisely  the  same 
object  in  view  as  the  47  Oeo.  3.  c  Ixviii,  ud 
seeks  to  effect  it  by  similar  means,  nsmely, 
by  requiring  the  seller  to  deliver  tothebajer 
a  ticket  in  a  prescribed  form.  The  judg- 
ment in  Little  v.  Poole  is  consistent  with  the 
cases  of  Forster  v.  TViylor,  Mar^uuU  t. 
E9anB(20),  The  King  v.  Gra9ese%d\,^\\ 
and,  we  believe,  every  other  case  in  the 
books  depending  upon  this  cUws  of  ststntes. 
We  are,  therefore,  of  opinion  that  the  pks 
in  this  case,  if  well  pleaded,  famishes  a 
legal  answer  to  the  declarationt  and  that 
the  judgment  of  the  Court  must  be  for  the 
defendant.  It  remains  to  be  considered 
whether  the  d^endant  has  well  pleaded  this 
matter  of  defence.  Various  objectioas  of 
form  were  taken  by  the  special  demnrro; 
but  all  but  one  were  disposed  of  during  the 
aiigument.  It  seems  to  us  that  the  negation 
in  the  plea  of  the  delivery  of  a  ticket  before 
the  unloading  of  the  ooals  is  applied  with 
sufficient  distinctness  to  each  delivery,  sod, 
consequently,  that  no  oxk%  of  the  objectioBs 
to  the  plea  set  forth  in  the  special  demorrsr 
is  well  founded,  and  that  the  plea  is  snf- 
cient.  The  judgment,  therefoie,  must  be 
for  the  defendant. 

Judgment  for  the  defendant* 


1847. 
April  30 ; 

May  5. 

1848. 
June  14. 


PLENTY  9.  WSST. 


wait  Construction  of — What  Devise  girrs 
a  legal  Estate. 

A  testator  made  and  fmhlisked  a  testamen- 
tary paper  in  1 889  m  thefoUoming  words  :— 
'*  This  is  the  last  wiU  and  testasnent  efmt, 
the  undersignedt  A.  £,  rioting  to  all  mg 
freehold  and  eopghold  lands^  tenementt^ 
hereditamentSf  and  all  my  real  estate  whet- 
soever^  which  I  hereby  gwe^  devise  aud  ie- 
gueath  to  the  intent  that  the  rents,  issues  and 
profits  thereof  may  be  divided  hdo  three 
equal  shares  and  properOenSf  one  thiri 

(20)  2  Moore,  14. 

(21)  3  B.  &  Ad.  240;  B.  e.  1  Law  J.ll«p.  {%a^\ 
M.C.  20 
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tshertof  I  pvi  and  deviae  to  Caroline,  the 
kughter  of  C  i),  fw  her  natural  Ufs, 
kdependeni  of  anp  husband  she  may  here' 
after  nuirry,  and  for  which  her  receipts 
dme  shall  from  time  to  timOt  notwithstand^ 
kg  ker  eoverimre,  be  a  sufficient  discharge, 
sutject,  nevertheless,  to  an  annuity  of  501, 
per  annum,  payable  to  her  mother,  during  her 
Ufe,  independent  of  her  present  or  any  other 
ktshaud,  payable  quarterly,  and  for  which  her 
receipt  alone,  notwithstanding  her  coverture, 
thallfromUme  to  time  be  a  sufficient  discharge* 
Then  as  to  the  other  two  thirds  of  the  said 
rents,  issues,  and  profits,  I  hereby  direct 
the  said  annual  rents  and  profits  to  be  paid 
toaUthe  children  of  W.  W,  or  that  he  be 
permitted  to  reteive  the  annual  rents,  issues, 
end  profits  of  my  said  freehold  and  copyhold 
estates  for  the  use  and  maintenance,  educa^ 
Hen  and  putting  forth  in  the  world  of  all 
his  said  children  untU  their  arrival  at  the 
age  of  twenty  ^one  years.  I  appoint  the  said 
W.  W.  executor  of  this  my  will,  so  far  as 
the  same  is  necessary  to  the  performance  of 
the  trusts  relating  to  my  real  estate,** 

The  testator  died,   leaving  the  persons 

named  in  this  wUl  and  four  children  of 

W.  W,  surviving.   He  also  left  other  instru" 

ments,  prior  in  date  to  this  will,  duly  exe^ 

cuted  and  uncancelled,  by  which  he  devised 

the  whole  legal  and  beneficial  interest  in  his 

estate  t^Ueld,  first,  that  the  instrument  of 

1839  alone  was  valid  as  a  disposition  of  the 

legal  estate  of  the  testator.     Secondly,  that 

it  operated  as  a  devise  to  W,  W.  of  the 

legal  estate  in  arte  undivided  third  of  the 

real  estate,  and  a  devise  to  him  of  a  chattel 

interest  during  the  minority  of  his  children 

in  the  other  two  thirds,  determinable  as  to 

the  respective  shares  of  his  ehildren  in  the 

said  two  thirds  on  their  respectively  attaining 

the  age  of  twenty-one  years,  and,  subset 

thereto,  a  devise  of  the  said  two  thirds  to  his 

children  as  josnt^tenants  in  fee.     As  to  the 

beneficial  interest  in  one  third  after  the  de* 

cease  of  Caroline — queere. 

This  was  a  special  case  stated  for  the 
opinion  of  this  Court,  hy  order  of  the  Master 
of  the  Rolls.  The  case  stated,  that  on  the  5th 
of  October  1887,  William  Badd,  formerly  of 
Burghclere,  in  the  county  of  Southampton, 
and  Tate  of  Newbury,  in  the  county  of  Berks, 
rrentleman,  and  for  many  years  clerk  of  the 
peace  for  the  county  of  Berks,  since  deceased. 


duly  made  and  published  his  last  will  in  his 
own  handwriting,  dated  the  5th  of  October 
1887,  and  executed  and  attested  in  such 
manner  as  was  then  by  law  required  for 
rendering  valid  devises  of  freehold  estates 
of  inheritance,  and  thereby  gave,  devised, 
and  bequeathed  all  his  estate  and  effects, 
both  real  and  personal  or  mixed,  unto  and 
to  be  divided  equally  between  the  three  boys 
of  William  West  and  Caroline  Plenty,  then 
Caroline  Simmons,  at  their  respective  ages 
of  twenty-one  years,  the  same  to  be  vested 
interests. 

On  the  18th  of  April  1888  the  said  tes- 
tator made  and  executed  in  manner  then 
required  by  law  two  other  testamentary 
instruments,  both  in  his  own  hand-writing, 
and  both  written  on  one  and  the  same  sheet 
of  paper.  These  instruments  (with  the 
signatures  and  attestations  thereto)  are  as 
follows  :— 

"  This  is  the  last  will  of  me,  William 
Budd,  late  of  Burghclere,  in  Hants,  but  now 
of  Newbury,  in  Berks,  gentleman.  I  give 
and  -bequeath  all  my  estate  and  effects  as 
hereinaf^r  mentioned,  namely,  all  my 
household  goods  at  Newbury  to  Caroline, 
the  daughter  of  William  and  Frances 
Simmons,  for  erer,  I  also  give  all  my  real 
estate,  as  well  freehold,  copyhold,  or  lease- 
hold, to  the  said  Caroline  Simmons  for  her 
life,  and  after  her  decease  to  William  West, 
of  Speen,  ironfounder,  for  the  term  of  his 
life,  and  after  both  their  deceases  to  William 
and  George  West,  the  sons  of  the  first-named 
William  West,  or  all  my  interest  therein 
during  the  term  of  their  natural  lives,  and 
to  the  survivor  of  them  for  their  life ;  and 
then  as  to  all  my  copyhold  estate  at  Burgh- 
clere to  the  Rev.  Henry  Budd,  of  White 
Roothing,  in  Essex,  and  his  heirs  for  ever, 
subject  to  the  payment  of  500/.  to  Caroline 
Simmons,  and  500/.  to  the  said  William 
West  first  named,  as  soon  as  the  said  Henry 
Budd  shall  come  into  possession  thereof, 
or  within  one  year  after." 

llie  words  in  the  twelfth  and  thirteenth 
lines,  "  And  their  heirs,  executors,  and 
administrators  for  ever,"  being  first  drawn 
through  with  the  pen  as  erased. 

'*  Dated  this  18th  day  of  April  1888. 

"W.  Budd(L.s.)." 

"  Signed,  sealed,  published,  and  declared 
by  the  testator,  William  Budd,  as  and  for 
his  last  will,  in  the  presence  of  us,  who  at 
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his  request,  in  his  and  e&ch  other's  presence, 
have  hereunto  set  our  hands,  this  1 3th  day 
of  April  1838. 

**  Bromley  Challenor, 
"  Henry  Geirs, 
"  Henry  Geirs, 

"Of  this  my  will  I  appoint  the  said 
Caroline  Simmons  and  William  West  the 
father  executrix  and  executor.  As  witness 
my  hand  and  seal  the  day  and  year  above 
written.  "  W.  Budd."  (l.s.) 

'*  Bromley  Challenor, 
•*  Henry  Geirs, 
*•  Henry  Geirs,  junior." 

In  the  month  of  November  1839,  the 
said  testator  made  and  executed  in  manner 
then  required  by  law,  one  other  testamen- 
tary instrument  in  his  own  hand-writing. 
This  instrument,  with  the  signature  and 
attestation  thereto,  was  as  follows  :^ 

**  This  is  the  last  will  and  testament  of 
me,  the  undersigned  William  Budd,  of  New- 
bury, in  the  county  of  Berks,  gentleman, 
relating  to  all  my  freehold  and  copyhold 
lands,  tenements,  hereditaments,  and  all 
my  real  estate  whatsoever,  which  I  hereby 
give,  devise,  and  bequeaUi  to  the  intent 
that  the  rents,  issues,  and  profits  thereof 
may  be  divided  into  three  equal  parts,  shares, 
and  proportions,  one  third  whereof  I  give 
and  devise  to  Caroline,  the  daughter  of 
William  and  Frandes  Simmons,  for  her 
natural  life,  independent  of  any  husband 
she  may  hereafter  marry,  and  for  which  her 
receipts  alone  shall  from  time  to  time,  not- 
withstanding her  coverture,  be  a  sufficient 
discharge,  subject  nevertheless  to  an  annuity 
of  50/.  per  annum,  payable  to  her  mother, 
Frances  Simmons,  during  her  life,  indepen- 
dent jof  her  present  or  any  other  husband, 
payable  quarterly,  and  for  which  her  receipt 
alone,  notwithstanding  her  coverture,  shull 
from  time  to  time  be  a  sufficient  discharge. 
Then  as  to  the  other  two  thirds  of  the  said 
rents,  issues,  and  profits,  I  hereby  direct 
the  said  annual  rents  and  profits  to  be  paid 
to  all  the  children  of  William  West,  of 
Speenhamland,  ironfounder  and  engineer, 
or  that  he  be  permitted  to  receive  the  annual 
rents,  issues,  and  profits  of  my  said  freehold 
and  copyhold  estates  for  the  use  and  main- 
tenance, education,  and  putting  forth  in  the 
world  of  all  his  said  children  until  their 
arrival  at  the  age  of  twenty-one  years.  I 
appoint  the  said  William  West  executor  of 


this  my  will,  so  for  as  the  sane  ia  neeesitty 
to  the  performance  of  the  trusts  relatiiig  to 
my  real  estate. 

"  W.  Budd  (l.8.)." 

"  Signed,  sealed,  and  publisheid  by  the 
said  testator,  in  the  presence  of  Beajsoua 
Weston,  B.  Challenor,  R.  Gray." 

The  testator  died  in  the  month  of  August 
1840.  '  At  the  time  of  making  his  will  of 
the  6th  of  October  1837,  and  thoioefoith 
up  to  and  at  the  time  of  hn  death,  the  tes- 
tator was  seised  and  possessed  of  lireebold 
estates  in  the  county  of  Berks  and  die- 
where,  and  was  entitled  in  fee  aocording  to 
the  custom  of  the  manor  whereof  the  aasae 
were  holden  to  a  copyhold  fium  and  lands 
at  Burghclere,  in  the  occupation  of  Williiv 
Vincent,  as  his  tenant,  sind  to  two  copy- 
hold cottages,  also  at  Burghdeie,  in  the 
occupation  of  William  SimmonB,  as  Us 
tenant. 

WUliam  West,  in  the  said  will  of  the  6tli 
of  October  1837  named,  and  William  West, 
described  in  the  said  testamentary  instm- 
ments  of  the  13th  of  April  1838,  as  of 
Speen,  ironfounder,  and  as  William  West, 
the  father,  and  William  West,  described  is 
the  said  testamentary  instrument  of  Novem- 
ber 1839,  as  of  Speenhamland,  ironfbuiickr 
and  engineer,  is  one  and  the  same  penoa, 
and  he  had  four  children  ai|d  no  m<ffe  bom 
in  the  testator's  lifetime,  namely,  three  bofi, 
WiUiam  West,  bom  the  5th  of  May  1333, 
George  West,  bom  the  10th  of  October 
1834,  and  Frederick  West,  bom  the  11th 
of  May  1836,  and  one  girl,  Ann  West,  bom 
the  18th  of  June  1838. 

Caroline  Simmons,  named  in  all  the  said 
testamentary  writings,  is  the  daughter  cf 
William  Simmons  and  Frances  his  wife,  and 
was  bom  in  April  1822,  and  was  mBnied, 
in  1841,  to  Edward  Pellew  Plenty,  now 
her  husband. 

A  cause  is  now  depending  in  the  High 
Court  of  Chancery  between  the  said  Cii»* 
line  Plenty,  by  her  next  friend,  plaintii^ 
and  the  said  WiUiam  West,  the  father, 
Henry  Budd,  William  West  the  son,  Geeip 
West,  Frederick  West,  Ann  West»  fidvui 
Pellew  Plenty,  William  Simmons  sad  Fm* 
ces  his  wife,  and  others,  defendsnti»  airfhjr 
the  decree  made  on  the  hesriag  ef  ihb 
cause,  before  his  Lordship  the  Master  of  ^ 
Rolls,  on  the  29th  of  A|ml  1846^  it  ««» 
ordered  that  this  case  should  be  made  fiir 
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tiie  opinion  of  the  Judges  of  the  Court  of 
Common  Pleas,  on  the  following  questions : 
—First,  Whether  all  or  any,  and  which  of 
the  said  testamentary  instruments  consti- 
tuted the  said  testator's  last  will,  at  the 
time  of  his  death,  as  to  his  freehold  and 
copyhold  estates,  or  any,  and  what  parts 
thereof;  and,  second,  what,  if  any,  estate 
and  interests  the  following  persons  respec- 
tively took  in  the  testator's  freehold  and 
copyhold  estates,  or  any,  and  what  parts 
thereof,  under  the  said  testamentary  instru- 
ments, or  such  of  them  as,  at  the  said  tes- 
tator's death,  constituted  his  last  will  as  to 
his  freehold  and  copyhold  estates  or  any 
part  thereof,  that  is  to  say — first,  the  said 
Edward  Pellew  Plenty  and   Caroline  his 
wife,  in  her  right,  and  each,  or  either,  and 
which  of  them  ;  second,  the  said  William 
West  the  father;    third,  the  said  William 
West  the  son,  and  George  West ;    fourth, 
the  said  Frederick  West;    fifth,  the  said 
Ann  West ;    sixth,  the  said  Henry  Budd  ; 
and  levetith,  the  said  William  Simmons  and 
Frances  his  wife,  in  her  right,  or  either,  and 
which  of  them. 

The  following  is  a  copy  of  the  point's 
forai^ument: — 

First,  for  the  defendants  William  West  the 
ton,   and  George  West: — The  defendants 
William  West  the  son,  and  George  West, 
will  contend,  that  the  three  testamentary 
instruments  taken  together,  constituted  the 
last  will  of  the.  testator,   at  the   time   of 
hfs  death,  as  to  all  his  freehold  and  copy- 
hold estates.     Secondly,  that  William  West 
the  son  and  George  West  took,  under  the 
said  three  testamentary  instruments  taken 
together,  immediate  estates  for  life  in  joint 
tenancy  with  the  two  other  children  of  Wil- 
liam West,  living  at  the  death  of  the  testa- 
tor in  two  thirds  of  all  the  testator's  freehold 
and  eopyhoU  estates,  and  they  took  remain- 
ders for  life  to  them  and  the  survivor  of 
them  after  the  deaths  of  Caroline  Plenty 
and  William  West  the  father,  in  the  remain- 
ing one  third  in  such  freehold  and  copyhold 
estates,    and  remainders  in  fee  as  tenants 
in  common  with  Caroline  Plenty  and  Frede- 
rick West,  after  such  deaths  as  aforesaid,  in 
iill  the  testator's  freehold  estates;  or,thirdIyi 
tJiat  William  West  the  son  and  George  West 
took,  under  the  three  testamentary  instru- 
ments, two  several  fourth  shares  of  the  rents 
and  profits  of  two  thirds  of  the  testator's 
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freehold  and  copyhold  estates  till  their  re- 
spective ages  of  twenty-one,  with  remainder 
for  life  to  them  and  the  survivor  of  them 
after  the  deaths  of  Caroline  Plenty  and 
William  West  the  father,  in  the  whole  of 
the  testator's  freehold  and  copyhold  estates, 
with  remainder  in  fee,  as  tenants  in  common 
with  Caroline  Plenty  and  Frederick  "West, 
in  the  whole  of  the  testator's  freehold  and 
copyhold  estates,  with  remainders  in  fee,  as 
tenants  in  common  with  Caroline  Plenty 
and  Frederick  West,  in  the  whole  of  the 
testator's  freehold  estates. 

Points  to  be  insisted  on  by  the  plaintiff 
Caroline  Plenty,  and  her  husband  (the 
defendant)  Edward  Pellew  Plenty: —First, 
that  the  will  of  the  5th  of  October  1837,  and 
the  several  testamentary  instruments  of  the 
13th  of  April  1838  and  November  1839, 
together  constituted  the  said  testator's  last 
will  at  the  time  of  his  death  as  to  his  freehold 
estates.  Secondly,  that  the  several  testament- 
ary instruments  of  the  13th  of  April  1838 
and  November  1839  (containing  a  complete 
disposition  of  the  entire  interest  in  the  tes- 
tator's copyholds)  wholly  revoked  the  dis- 
position thereof  contained  in  the  will  of  the 
5 til  of  October  1837»  and  together  consti- 
tuted his  last  will  at  the  time  of  his  death 
as  to  his  copyhold  estate.  Thirdly,  that  the 
plaintiff  Caroline  Plenty  took  for  her  sepa- 
rate use  an  estate  for  her  life  in  one  third  of 
the  testator's  freehold  and  copyhold  estates, 
subject  to  the  annuity  to  Frances  Simmons 
of  50/.  a  year  during  her  life.  Fourthly,  that 
the  disposition  contained  in  the  testamentary 
instrument  of  November  1839,  as  to  the 
remaining  two  thirds  of  the  income  of  the 
testator's  freehold  and  copyhold  estates  is 
void  for  uncertainty  or  (if  not  void)  is 
restricted  in  duration  to  the  minority  of  the 
defendants,  William  West  the  son,  George 
West,  Frederick  West,  and  Ann  West,  so 
that  each  of  these  four  children  took  one 
fourth  of  these  two  thirds  during  his  or  her 
minority,  or,  at  all  events,  that  these  two 
thirds  belonged  to  these  four  children,  as 
joint  tenants,  during  the  minority  of  any  of 
them,  or  to  their  father  during  the  same 
period.  Fifthly,  that  subject  to  the  life 
estate  of  Caroline  Plenty,  for  her  separate 
use  in  one  third  of  the  freehold  and  copyhold 
estates,  and  subject  to  the  estates,  if  any, 
of  the  defendants,  William  West  the  son, 
George  West,  Frederick  West,  and  Ann 
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West,  or  the  estate,  if  any,  of  their  father  ia 
the  remaining  two  thirds,  the  defendant 
Edward  Pellew  Plenty  and  his  wife  the 
plaintiff  in  her  right  took  an  estate  for  her 
life  in  the  freehold  and  copyhold  estates, 
with  remainder  to  the  defendant  William 
West  the  father,  for  his  life,  with  remainder 
to  his  sons  William  West  and  George  West 
and  the  survivor  of  them  during  their  lives, 
with  remainder  as  to  the  testator's  copyhold 
estate  to  the  defendant  Henry  Budd  in  fee, 
charged  with  the  payment  of  500/.  to  the 
defendant  Plenty  and  his  wife  the  plaintiff 
in  her  right,  and  500/.  to  William  West 
the  father,  within  one  year  after  the  last 
remainder  in  fee  should  come  into  pos- 
session. Sixthly,  that  suhject  to  the  life 
estate  of  the  plaintiff  for  her  separate  use  in 
one  third  of  the  estates,  if  any,  of  the  defen* 
dants  William  West  the  son,  George  West, 
Frederick  West,  and  Ann  West,  or  the 
estate,  if  any,  of  their  father  in  the  remain- 
ing two  thirds,  and  the  life  estates  of  the 
defendant  Plenty  and  his  wife  the  plaintiff 
in  her  right,  and  the  life  estates  of  William 
West  the  father,  and  of  his  sons  William 
West  and  Geoi^e  West,  in  the  testator's 
freehold  estates,  the  defendant  Plenty  and 
his  wife  the  plaintiff  took  an  estate  in  fee 
in  one  fourth  of  the  testator's  freehold  estates. 

Points  to  be  insisted  on  by  the  defendants 
William  Simmons  and  Frances  his  wife : — 
First,  that  the  testamentary  instrument  of 
November  1839,  either  alone  or  together 
with  both  or  one  of  the  other  testamentary 
instruments,  constituted  the  testator's,  last 
will  at  the  time  of  his  death  as  to  his  free- 
hold and  copyhold  estates.  ^  Secondly,  that 
the  defendant  Frances  Simmons  took  for  her 
separate  use  a  yearly  rent-charge  or  sum  of 
50/.  payable  during  her  life  out  of  one  third 
of  the  testator's  freehold  and  copyhold 
estates. 

Points  for  the  Rev.  Henry  Budd  :^Henry 
Budd,  one  of  the  defendants  in  the  said  suit 
in  Chancery,  will  contend  that  the  testa- 
mentary papers,  dated, the  13th  of  April 

1838,  constituted  the  last  will  and  testament 
of  William  Budd  deceased ;  and  that  they 
effectually  revoked  any  testamentary  docu- 
ment of  an  earlier  date,  and  were  not  in  any 
manner  affected  by  the  testamentary  paper, 
alleged  to  have  been  executed  by  William 
Budd,  deceased,  in  the  month  of  November 

1839.  And  the  said  Henry  Budd  will  also 


contend,  that  under  the  testamentary  papers, 
dated  the  13th  of  April  1838,  fie  is  entitled 
for  an  estate  of  inheritance  in  fee  simple, 
according  to  the  custom  of  the  manor  or 
manors  whereof  the  same  are  holden  to  all 
the  copyhold  estate  at  Burghclere,  of  which 
the  said  William  Budd  died  seised,  or  of 
which  he  had  power  to  dispose  by  will. 

Points   for    the    Rev,    Richard    Budd, 
heir-at-law: — Richard   Budd,   one  of  the 
defendants  in  the  said  suit  in  Chancery, 
the  heir  of  William  Budd,  deceased,  will 
contend  that  the  said  William  Budd  died 
intestate  as  to  his  freehold  and  copyhold 
estates,  or  in  any  event  that  his  freehold 
estates  are  undisposed  of  except  during  the 
lives   of  Caroline    Plenty,    late   Caroline 
Simmons,  the  plaintiff  in  the  s^  suit  in 
Chancery,  William  West   the  father,  and 
William  West  the  son,  and  George  West 
the   son   of  the   said   William   West  the 
father  (three  of  the  defendants  in  the  ssud 
suit),  and  the  life  of  the  survivor  of  them ; 
and  the  said  Richard   Budd  will  contend 
that  the  alleged  testamentary  paper,  dated 
the   5th   of   October    1837,   was    entin^y 
revoked  by  the  testamentary  papers  dated 
the  13th  of  April  1838;  and  he  will  also 
contend  that  the  testamentary  paper  alleged 
to  have  been  executed  in  the    month  oi 
November  1839  has  no  operatiou  or  effect 
as  a  testamentary  disposition  by  the  said 
William  Budd,  deceased ;  or  if  this  Court 
shall  be  of  opinion  that  the  same  has  any 
effect  or  operation,  then  that  the  same  odIj 
took  effect  to  the  extent  of  giving  to  the 
said  Caroline  Plenty  for  her  life,  one  third 
of  the  rents  and  profits  of  the  freehold  estates 
of  the  said  William  Budd,  subject   to  an 
annuity  of  50/.  to  Francis  Simmons  for  her 
life,  and  giving  the  remaining  two  thirds  of 
such  rents  and  profits  to  or  for  the  benefit 
of  the  children  of  William  West,  of  Speen- 
hamland,  ironfounder  or  engineer,  until  their 
arrival  at  the  age  of  twenty-one  years. 

Points  for  the  defendant  William  West 
the  father  :•— The  defendant  William  West  the 
father,  on  the  argument  of  the  case,  will  con- 
tend tliat  the  testamentary  instrameiits  of 
1838  and  1839  constituted  the  testalpr^sUU 
will  at  the  time  of  his  death  as  to  all  lus  free- 
hold and  copyhold  estates,  and  thail  ibt  eud 
defendant  William  West  the  father  was  and 
is  under  the  said  testamentary  inttnimeiit  of 
1839,  entitled  to  receive  tlbe  aaiiuut  icsts^ 
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issues,  and  profits  of  two  thirds  of  all  the 
said  freehold  and  copyhold  estates,  until  his 
the  said  William  West  the  fatheT*s  four 
children,  namely,  the  defendants  William 
West  the  son,  Grcorge  West,  Frederick  West, 
and  Ann  West,  shall  arrive  at  the  age  of 
twenty-one  years,  for  the  use  and  mainte- 
nance, education,  and  putting  forth  in  the 
world  of  all  his  said  children  until   their 
amval  at  such  age.     And  that  he,  the  said 
defendant  William  West  the  father,  whether 
be  did  or  not  take  or  become  entitled  to  such 
interest  as  aforesaid,  took  under  the  said 
testamentary  instrument  of  1888  a  life  estate 
in  remainder  after  and  subject  to  the  life 
estate  of  the  plaintiff  Caroline  Plenty  therein, 
in  all  the  said  freehold  and  copyhold  estates. 
And  that  he,  the  said  William  West  the 
father,  also,  under  such  lastly-mentioned 
testamentary  instrument  took   or  became  ' 
entitled  to  a  legacy  or  sum  of  500^.  charged 
on  the  copyhold  estate  of  the  said  testator, 
situate  at  Burghclere,  which  legacy  or  sum 
will  become  payable  at  the  expiration  of  one 
year  after  the  death  of  the  said  plaintiff 
Caroline  Plenty,  and  the  said  defendants, 
William  West  the  father,  William  West  the 
son,  and  George  West. 

Points  for  the  defendant  Ann  West: — 
FiRt,  the  defendant  Ann  West  will  contend, 
that  the  testamentary  instrument  of  1839 
constitated  the  testator's  last  will  at  the  time 
of  his  death,  as  to  two  thirds  of  all  his  freehold 
and  copyhold  estate.  And  by  the  said  will  the 
said  Ann  West  and  the  other  three  children 
C'f  WilHam  West,  living  at  the  testator's 
death,  took  estates  in  fee  as  joint  tenants 
of  such  two  thirds  of  all  his  freehold  and 
copyhold  estate.     If  that  is   not  the  true 
construction  of  the  said  will,  then,  secondly, 
that  the  said  Ann  West  and  the  said  other 
three  children  of  William  West  took  under 
the    said   will   estates  as  joint  tenants  for 
life  in  the  said  two- thirds  of  all  the  tes- 
tator's said  freehold  and  copyhold  estate : 
or,  thirdly,  that  the  said  Ann  West  took  at 
iny  rate  under  the  said  will  of  1889,  an 
state  in  one  fourth  of  the  rents  and  profits 
ft  the  said  two  thirds  of  all  the  testator's 
reehold  and  copyhold  estate  until  her  age  of 
v%enty-one  years.  , 

Points  for  the  defendant  Frederick  West: 
-First,  the  defendant  Frederick  West  will 
jntend,  that  the  three  testamentary  in- 
ruments  constituted  (taken  together)  the 


last  will  of  the  testator,  at  the  time  of  his 
death,  as  to  all  his  freehold  and  copyhold 
estate.  That  the  defendant  Frederick  West 
took  by  the  testamentary  instrument  of 
1839  an  estate  in  fee  in  two  thirds  of  all 
the  testator's  freehold  and  copyhold  estate 
in  joint  tenancy  with  the  other  three  chil- 
dren of  William  West,  living  at  the  testa- 
tor's death,  and  subject  to  a  life  estate  in 
Caroline  Plenty,  in  the  remaining  one  third 
of  the  testator's  freehold  estate,  (under  the 
wills  of  1838  and  1839,)  and  to  life  estates 
in  William  West  the  father,  and  William 
West  and  George  West  the  sons,  in  such 
one  third,  (by  the  will  of  1838,)  the  defen- 
dant Frederick  West  took  by  the  will  of 
1837  a  vested  remainder  in  fee  after  the 
deaths  of  the  said  Caroline  Simmons,  Wil- 
liam West  the  father,  and  William  West 
and  George  West  the  sons,  in  one  fourth  of 
such  remaining  one  third  of  the  testator's 
freehold  estate ;  or,  secondly,  that  the  de- 
fendant Frederick  West  took  under  the  tes- 
tamentary instrument  of  1839  a  life  estate 
in  the  said  two  thirds  of  all  the  testator's 
freehold  and  copyhold  estates,  in  joint 
tenancy  with  the  other  three  children  of 
William  West  living  at  the  testator's  death, 
with  a  vested  remainder  in  fee  to  him,  the 
said  Frederick  West,  (by  the  testamentary 
instrument  of  1837,)  after  the  deaths  of 
Caroline  Plenty,  William  West  the  father, 
and  William  West  and  George  West  the 
sons,  in  one  fourth  of  the  said  two  thirds 
of  the  testator's  freehold  estates;  and  a 
vested  remainder  in  fee  by  the  same  instru- 
ment of  1837,  after  the  deaths  of  the  said 
four  several  persons,  in  one  fourth  of  the 
remaining  one  third  of  the  testator's  free- 
hold estate ;  or,  thirdly,  that  he  took  by 
the  testamentary  instrument  of  1839  one 
fourth  of  the  rents  and  profits  of  two 
thirds  of  the  testator's  freehold  and  copy- 
hold estates  till  his  age  of  twenty-one 
years,  with  remainder  to  him  in  fee  by  the 
will  of  1837,  after  the  deaths  of  Caroline 
Plenty,  William  West  the  father,  and 
William  West  and  Greorge  West  the  sons, 
in  one  fourth  of  all  the  testator's  freehold 
estate. 

On  the  30th  of  April  1847,  the  case  came 
on  to  be  argued.* 


•  Before  Wilde,  C.  J.,  Coltmao,  J.,  CreMwell,  J^ 
and  Willitmt,  J. 
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Channell,  Serj,,  for  £.  P.  Plenty  and 
Caroline  his  wife. — Th^  three  testamentary 
papers  together  formed  one  will.  A  will 
is  ambulatory  till  the  testator's  death.  It 
is  admitted  that  a  subsequent  testamentary 
paper  revokes  a  former  one,  if  it  appears  to 
be  intended  as  a  revocation,  either  by  making 
a  disposition  of  the  property  quite  inconsis- 
tent with  that  made  by  the  first  will,  or  by 
express  words;  but  if  the  second  instrument 
only  makes  a  disposition  partially  incon- 
sistent with  the  former  disposition,  it  alters 
the  disposition  pro  tantOt  but  does  not  revoke 
it  altogether,  unless  there  be  words  of  revo- 
cation. There  can  be  but  one  last  will  of 
the  testator,  but  it  may  be  written  on  many 
papers,  and  published  at  many  times.  Here 
the  first  instrument  disposes  of  all  the 
testator's  property.  The  other  instruments 
do  not  dispose  of  the  whole  property ;  and  if 
either  or  both  of  them  is  taken  to  be  the  wDl, 
exclusively  of  the  first,  he  is  partially  intes- 
tate, which  he  certainly  did  not  intend  to  be. 
The  instrument  of  1838  does  not  dispose  of 
the  fee  of  the  testator's  freehold  lands,  and 
it  disposes  only  of  part  of  the  personalty, 
viz.  the  household  goods.  As  far,  therefore, 
as  the  fee  of  the  land  and  the  residue  of  the 
personalty  are  concerned,  either  they  were, 
in  1838,  to  go  according  to  the  first  will,  or 
the  testator  was  then  intestate  as  to  them. 
Then  comes  the  instrument  of  1 839,  which 
changes  the  proportions  in  which  the  estate 
is  to  be  divided,  and  gives  life  estates,  but 
is  silent  as  to  the  fee.  [He  referred  to  the 
note  tb  Duppa  v.  Mayo  (1),  1  Jarman  on 
Devises,  and  the  cases  there  cited,  pp.  158, 
162,  Cruisers  Digest,  vol,  6,  p:  74,  Coward  y. 
Marshal  (2),  Hitchins  v.  Basset  (3),  Har^ 
wood  V.  Goodright  (4),  as  shewing  that  a 
subsequent  will  does  not  revoke  a  former 
one,  unless  there  appears  an  intention  to 
revoke  express  or  implied.]  There  is  no 
express  revocation  here.  The  words,  "  this 
is  my  last  will,"  do  not  amount  to  a  revoca- 
tion— Lord  Walpole  v.  Cholmondeley  (5), 
Thomas'w,  Evans  (6).  .The  present  case  has 
been  in  the  Prerogative  Court,  where  the 
Judge  admitted  the  papor  of  1838«  and  that 

(1)  1  Wms.  Saund.  279,^. 
(i)  Cro.  Elix.  721. 
(8)  2  Salk.  592. 

(4)  3  Wilt.  497 ;  b.c.  Cowp.  87;  7  Bro.  P.O. 489. 

(5)  7  Tenn  Rep.  138. 

(6)  2  Eftst,  488. 


only,  to  probate.  The  case  is  reported  I  Rih 
hertson,  264,  and  his  reasons  appear  to  have 
been,  that  the  last  instrument  did  not  relate 
at  all  to  personalty,  and  that  the  rules  of 
the  ecclesiastical  court  construed  the  words, 
"  last  will,"  used  in  the  second  instrument, 
as  a  revocation  of  all  antecedent  wills.  This, 
however,  cannot  affect  the  rules  of  law  as 
to  the  construction  of  the  devise  of  real 
estate.  It  may  be  that  the  instniiient 
operated  as  a  revocation  as  to  the  person- 
alty, as  I  admit  it  does  as  to  the  copyhold, 
but  it  does  not  touch  the  freehold. 

[Wilde,  C.J.  inquired  if  it  appeared  by 
the  report  that  Sir  H.  J.  Fust's  attentioo 
had  been  called  to  Lord  fValpoU  v.  the 
Earl  of  Cholmondeley  J  and  what  reasons  had 
been  given  to  distinguish  the  cases.] 

ChameU,  Serj.^^li  does  not  appear  by 
the  report. 

[Williams,  J.^Have  you  looked  at  the 
report  of  the  case  in  the  Notes  of  Cases  » 
theEcclesiastical  Courts  ?  You  will  geneiaUy 
find  a  very  good  report  of  the  ailments  in 
those  reports.  The  decision  of  this  Court 
in  Doe  d.  Murch  v.  Marchanti^^)  seems  in 
favour  of  your  argument.} 

Then,  assuming  the  three  instruments  to 
form  one  will,  Caroline  Plenty  takes  under 
the  last  instrument  an  estate  for  life  in  one 
third  of  the  real  estate ;  under  the  first  she 
takes  an  estate  in  fee  in  one  fourth,  subject 
to  her  life  estate  as  to  one  third  of  it.  The 
devise  in  the  last  instrument  of  the  two  think 
is  void  for  uncertainty.  Who  is  the  devisee ! 
Is  it  an  estate  for  life,  or  during  minority,  or 
what? 

[Cresswell,  J«-^The  most  £svoaimble 
construction  for  your  client  is  to  construe 
the  last  instrument  as  a  devise  to  West  the 
father,  as  a  trustee  for  her  as  to  one  third ; 
and  as  to  the  other  two  thirds  for  the  chil- 
dren. There  is  another  construction  as  te 
the  two  thirds,  that  the  children  were  to 
have  the  fee  under  the  new  statute  irith  an 
uncertain  alternative  devise  during  the  mi- 
nority, and  then  the  question  is,  whether 
that  uncertainty  avoids  the  devise  in  fee.] 

Parsons,  for  William  West,  the  ftther. — 
The  last  paper  gives  the  father  at  least  s 
chattel  interest  in  two  thirds  during  the 
minoitty  of  his  children .     No  dodbt  the 


(7)  6  Mao.  &  Gr.  813  ;  s.  o.  13  Uw  J.  Rsn.  (11.S.) 
C.P.  69. 
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tator  intended  a  gift.  The  only  question 
is,  to  whom  ?  The  words  that  "he  be  per- 
mitted to  receive  the  rents,"  give  him  a  legal 
estate;  and  if  they  are  inconsistent  with 
prior  dispositions  the  last  must  prevail—- 
Co>  Liit,  112,  bf  Doe  d.  Leicester  v.  Bi^gs 
(8),  Morrall  v.  Sntion{9)  ;  and,  under  the 
second  instrument,  he  has  a  life  estate  in 
reversion. 

Manning,  Serf. f for  Henry  Budd.. — Henry 
Budd  took  an  interest  under  the  second 
instrument  beyond  all  question.  He  was  by 
that  substituted  for  the  heir-at-law,  and  is 
no  more  to  be  deprived  of  his  interest  by 
a  subsequent  instrument  than  the  heir  would 
be ;  but  the  third  instrument  is  too  vaguely 
worded  and  uncertain  to  disinherit  the  beir- 
at-law. 

Fi73pa/Wc^,  for  William  and  George  West, 
the  infants.^They  take  a  joint- tenancy  in 
fee  in  two  thirds,  under  the  last  instru- 
ment ;  and,  under  the  second,  a  life  interest 
in  the  other  third,  the  reversion  of  which 
only  is  given  to  Caroline  Plenty  by  the 
third.  The  father  takes  no  estate  at  all,  he 
is  merely  to  act  as  receiver  for  the  infants. 

[Wilde,  C.J.'^Unless  the  father  takes 
some  legal  estate,  he  cannot  enforce  the  per- 
mission to  receive  the  rents.] 

Unthank,  for  the  heir-at-law.  —  The 
second  instrument  revoked  the  first,  and 
the  third  instrument  revoked  the  second, 
so  that  the  last  alone  is  the  vriW^Kidd  v. 
North  ( 1 0).  The  testator  in  the  last  instru- 
ment says  it  is  "  bis  last  will  as  to  all  his 
real  estate  wbatsoever."  Then,  as  to  the 
two  thirds,  the  devise  is  void  for  uncertainty, 
and  the  heir-at-law  takes  it.  The  cases 
on  devises  void  for  uncertainty  as  being  in 
the  alternative  are  collected  in  1  Jarman  on 
Devises,  p.  324. 

Drewry,  for  Frederick  West.  —  The 
deWse  of  the  rents  and  profits  is  a  devise 
of  the  land ;  and  the  children  took  a  joint 
fee  in  two  thirds  of  the  real  estate  under 
the  last  instmment — Baines  v.  Dixon{\\\ 
Doe  d.  Goldin  v.  Lakeman  (12).  This 
estate  may  be  made  subject  to  a  chattel  in- 
terest in  the  father  during  the  minority  of 


(8)  2  Taant  109. 

(9)  1  Phil  Rap.  538;  8.0.  14  Law  J.  Rep.  (n.s.) 
Cbanc.  266. 

(10)  16  Law  J.  Rep.  (n.8.)  Cbanc.  116. 
;il)  1  Vet.  sen.  41. 
;i2)  2  B.  &  Ad.  30. 
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each  child,  or  he  may  have  a  mere  autho- 
rity. If  the  latter  construction  is  required 
to  support  the  devise,  •*  or"  may  be  read  as 
"  but."  In  either  case  the  fee  in  the  two 
thirds  is  in  the  children.  And  the  sons  are 
also  entitled  to  be  tenants  in  common  in 
the  reversion  of  the  other  third.  They  are 
tenants  in  common  under  the  first  instru- 
ment, and  the  last  instrument  leaves  the 
reversion  in  fee  in  that  third  untouched. 

On  the  5  th  of  May^ 

Ogle  was  heard,  for  Anne  West. — Anne 
West  claims  under  the  last  instrument  an 
estate  in  fee  in  two  thirds  of  the  real 
estate,  along  with  her  brothers.  The  words 
used  in  the  last  instrument  are  large  enough 
to  embrace  the  whole  of  the  testator's  interest 
in  the  land.  He  says  it  is  his  will ''  relating 
to  all  my  fireehold  and  copyhold  lands,  &c., 
and  all  my  real  estate  whatsoever."  He 
not  only  means  to  pass  all  bis  lands,  but  all 
his  interest  therein.  It  therefore  revoked 
all  prior  dispositions  of  his  real  estate. 
Then,  it  is  said,  that  the  devise  is  void  for 
uncertainty,  because  the  testator,  after  de- 
vising his  estate  to  the  children  of  W.  West, 
adds  ''or  that  he  be  permitted  to  receive 
the  profits  for  their  use"  till  their  age  of 
twenty-one  years,  which,  it  is  contended, 
makes  an  alternative  devise  of  the  freehold. 
But,  it  is  to  be  observed,  that  the  children 
were  some  of  them  infants,  and  the  inten- 
tion of  the  testator  would  be  fully  efiectuated 
by  reading  *'  or"  "  and,"  so  as  to  construe 
this  as  making  him  a  receiver  for  them. 
The  cases  where  **  or"  is  read  "  and"  to 
carry  out  the  intention  will  be  found  in  a 
note  to  1  Powell  on  Devises,  pp.  379,  382, 
(edition  of  1827)  — Price  v.  Hunt  {U), 
Brownsword  v.  Edwards  (\4),  Richardson 
V.  Sprang  (15),  Or  the  construction  of 
the  will  may  be,  that  William  West  the 
father  takes  the  legal  estate  in  the  whole 
during  the  life  of  Caroline  Plenty,  in 
trust  as  to  one  third  for  her  separate  use, 
and  as  to  the  other  two  thirds  in  trust 
for  the  children  so  long  as  they  are  infants, 
with  remainder  in  fee  /to  each  child  of  its 
portion  as  it  attains  twenty-one ;  or,  if 
the  life  of  Caroline  Plenty  dropped  during 
the  minority  of  the  infants,  there  would  be 
a  chattel  interest  in  the  father  during  the 

(13)  Pollex.645. 

(14)  2  Yes.  sen.  243. 

(15)  1  P.  Wms.  434. 
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minority.  He  has  duties  to  perform  under 
the  will,  in  receiving  and  paying  the  rents 
and  profits,  and  where  that  is  the  case  a 
legal  estate  is  vested  in  the  devisee^/p/- 
freson  v.  Morton  (16),  Silvester  v.  Wihon 
(17),  Kenricky.  Beauclerk{\%\  White  v. 
Parker{\9\  Doe  d.  Rees  v.  Williams  (20). 
Channell,  Serj.  was  heard  in  reply. 

The  following  certificate  was  afterwards 
sent : — 

"This  case  has  heen  argued  hefore  us, 
and  we  are  qf  opinion — First,  that  the  instru- 
ment executed  in  the  mon^  of  Novemher 
1839  is  the  only  one  of  the  instruments 
mentioned  in  the  case  which  has  any  validity 
as  far  as  the  legal  rights  of  the  claimants 
are  concerned.  Secondly,  we  are  of  opin- 
ion, first,  that  Edward  Pellew  Plenty  and 
Caroline  his  wife  took  no  legal  estate  or 
interest  in  the  real  property  devised ;  se- 
condly, that  William  West,  the  father,  took 
at  law  as  trustee,  an  estate  in  fee  in  one 
undivided  third  part  of  the  real  estate,  and 
that  he  took  an  interest  in  the  remaining 
two  third  parts  of  the  real  estate  during  the 
minority  of  his  children,  determinahle,  as  to 
the  respective  shares  of  his  children  in  the 
said  two  thirds^  on  their  respectively  attain- 
ing the  age  of  twenty-one  years.  Thirdly, 
fourthly,  and  fifthly,  that  William  West, 
the  son,  George  West,  Frederick  West,  and 
Ann  West,  took  in  remainder  in  fee  as 
joint  tenants,  expectant  on  the  determination 
of  the  estate  of  their  father,  in  their  respec- 
tive shares  of  the  aforesaid  undivided  two 
third  parts  of  the  real  estate.  Sixthly  and 
seventhly,  that  Henry  Budd,  William  Sim- 
mons, and  Frances  his  wife,  took  no  legal 
estate  or  interest  in  the  real  property  de- 
vised. 

**  Thomas  Wilde, 

*'  Thomas  Coltman, 

**  C.  Cresswell, 

"  Edward  Vaughan  Williams." 


1848 
June  1 
July 
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(16)  2  Wms.  Saund.  11,  n.  (17). 

(17)  2  Term  Rep.  444. 

(18)  3  Bob.  &  Pul.  175. 

(19)  1  BiDg.  N.C.  573  s  0. 0. 4  Uw  J.  Rep.  (n.8.) 
C.P.  178. 

(20)  2  Hee.  &  Wels.  749  ;  a.  o.  6  Law  J.  Rep. 
(N.0.)  Exch.  256. 


^Arbitration — Award,  Enlargement  of  Time 
for  making^S  ^  4  Will.  4.  c.  42.  s.  39. 

Tlte  Court  has  power,  under  the  statute 
3  <f>  4  Will.  4.  c.  42.  5.  39,  to  enlarge  the 
time  for  an  arbitrator  to  make  his  award, 
where  the  arbitrator  had  power  to  enlarge 
the  time,  but  had  omitted  to  exercise  it. 

Petersdorff  had  obtained  a  rule,  calTiDg 
on  the  defendant  Richardson  to  shew  cause 
why  the  time  for  making  the  award  in  these 
causes  should  not  be  further  enlarged,  undl 
the  first  day  of  Michaelmas  term.  It  ap- 
peared from  the  affidavits  that  these  causes 
had,  by  a  Judge's  order,  been  referred  to 
an  arbitrator,  whose  award  was  to  be  made 
on  the  1st  of  August  1847,  with  power  to 
him  from  time  to  time  to  enlarge  the  time 
for  making  his  award;  that  the  arbitrator 
had  several  times  enlarged  the  time  for 
making  his  award,  but  had  at  last  inad- 
vertently omitted  to  make  a  further  enlarge- 
ment. It  also  appeared  that  both  parties 
had  subsequently  attended  a  meeting  before 
the  arbitrator,  at  which  witnesses  had  been 
examined. 

Byles,  Serf,  and  Phinn  shewed  cause. — 
The  Court  has  only  power,  under  the 
3  &  4  Will.  4.  c.  42.  s.  39,  to  enlaige  the 
time,  where  no  power  is  given  to  the  arbi- 
trator to  do  so.  If  there  be  such  a  power, 
it  is  for  the  arbitrator  to  exercise  it — per 
Patteson,  J.  in  Doe  d.  Jones  v.  PoweU(iy, 
It  is  true  that  in  Parbery  v.  Newnkam  (2\ 
the  Court  of  Exchequer  did  exercise  sfiich 
a  power ;  but  it  is  submitted,  that  decision 
was  erroneous.  The  words  of  the  statute 
are,  that  "the  Court  or  any  Judge  may, 
from  time  to  time  enlarge  the  terra  for  any 
such  arbitrator  making  his  award.**  This 
is  an  application  not  to  enlarge  the  time — 
(time  having  actually  expired  canndt  be 
enlarged,)  but  to  revive  powers  whldi  have 
ceased  to  exist.  If  it  had  been  intended  to 
give  the  Court  authority  in  sueb  a  case, 
the  words  would  have  been  not  *'fioni 
time  to  time,'*  but  "  at  any  time."     In 


(1)  7  DowL  P.C.  £89. 

(2)7 


Mee.  &  WeU.  378  ;  8.0.  10  Law  J.  Rep. 

(na)  Ezch.  169. 
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Lambert  v.  Hutchinson  (3)  this  Court  refused 
a  similar  application,  Tindal,  d  J.  intimat- 
ing a  strong  opinion  that  the  Court  had 
no  power  to  interfere  in  such  a  case.  Sup- 
posing that  at  the  meeting  which  took  place 
since  the  time  for  making  the  award  expired, 
one  of  the  witnesses  committed  peijury, 
could  the  Court,  by  granting  this  applica- 
tion, give  the  arbitrator  jurisdiction,  and 
would  the  witness  be  punishable  in  that 
case? 

Petersdorff,  contrii. — The  object  of  the 
section  was  to  prevent  the  failure  of  justice 
either  through  the  wilful  act  of  the  parties 
or  the  wilful  or  inadvertent  conduct  of  the 
arbitrator.  Parhery  v.  Newnham  is  ex- 
pressly in  point.  The  attendance  of  the 
parties  before  the  arbitrator,  after  the  time 
had  expired,  operated  as  an  enlargement ; 
and  this  shews  that  although  the  arbitrator 
may  have  no  power,  the  time  may  be  en- 
larged by  the  mere  act  of  the  parties.  The 
statute  was  meant  to  give  the  like  powers 
without  the  act  x)f  the  parties.  The  words 
that  "the  Court  may  from  time  to  time 
enlarge  the  term,**  will  be  satisfied  by  in- 
terpreting them  to  mean  that  where  the 
Court  has  once  interfered  to  extend  the 
time,  it  can  only  be  further  enlarged  by  the 
same  authority  of  the  Court,  and  the  arbi- 
trator shall  not  further  extend  it. 

Cur,  adv.  vuU, 

The  judgment  of  the  Court  was  delivered 
(July  8)  by— 

CoLTMAN,  J.  [after  stating  the  facts]. — 
Three  questions  have  at  different  times  been 
raised  as  to  the  construction  of  that  part  of 
the  39th  section  of  the  statute  3  &  4  Will. 
4.  c.  42.  which  gives  power  to  the  Court  to 
enlarge  the  time  for  making  an  award,  viz. 
First,  whether  the  power  to  enlarge  is  con- 
fined to  cases  where  there  has  been  an 
attempt  to  revoke  the  authority  of  the 
arbitrator :  secondly,  whether  it  is  confined 
to  cases  in  which  the  arbitrator  has  no 
power  to  enlarge  ;  thirdly,  whether  the 
Court  can  enlarge  after  the  expiration  of 
the  original  or  enlarged  time,  as  the  Court 
of  Exchequer,  in  the  case  of  Parbery  v. 
Newnham t  held  they  might. 
With  respect  to  the  first  two  questions, 


(3)  2  Man.  &  Gr,  858 ;  i.  c.  10  Law  J.  Rep.  (n.s.) 
C.P.  218. 


the  power  conferred  by  the  act  is,  to  en- 
large the  time  for  any  such  arbitrator  to 
make  his  award.  The  only  description  of 
arbitrator  which  precedes  this  word  of  re- 
ference ^^such*^  is  that  at  the  beginning 
of  the  section ;  that  is,  "  any  arbitrator 
appointed  by  rule  of  court,  Judge's  order, 
or  order  of  Nisi  Prius.**  This  description 
of  arbitrator,  construed  according  to  the 
strict  and  natural  sense  of  the  word,  com- 
prehends all  arbitrators  appointed  by  rule 
of  court,  &c. ;  and,  with  reference  to  the 
first  and  second  questions  above  mentioned, 
it  is  to  be  observed  that  there  are  no  words 
to  restrict  the  power  of  the  Court  in  the 
way  suggested.  In  order  so  to  restrict  it, 
some  such  words  as  "in  case  of  such  revo- 
cation,*' or  '*  when  the  arbitrator  has  no 
power  to  enlarge,"  would  be  necessary. 
To  construe  the  clause  in  an  unrestricted 
sense  seems  to  be  most  consistent  with  the 
natural  construction  of  the  words  of  the 
enactment,  and,  as  an  omission  to  make  an 
award  within  the  time  limited  may,  and 
often  does  occur,  and  when  it  occurs  often 
produces  inconveniences  in  other  cases  be- 
sides those  in  which  the  arbitrator  has  no 
power  to  enlarge,  or  those  in  which  an 
attempt  to  revoke  has  been  made,  there  is 
no  reason  for  adopting  a  construction  of  the 
words  restrictive  of  their  natural  and  proper 
meaning. 

With  regard  to  the  power  to  enlarge  after 
the  expiration  of  an  original  or  enlarged 
time,  the  power  given  to  the  Court  is 
"  from  time  to  time  *'  to  enlarge  the  term, 
&c.  If  these  words  occurred,  as  they  often 
do,  in  a  submission  to  arbitration,  in  which 
power  is  usually  given  to  the  said  arbitrator 
from  time  to  time  to  enlarge  the  time  for 
making  the  award,  there  seems  no  doubt 
that  they  would  not  authorize  an  enlarge- 
ment made  after  the  time  had  expired. 
But  it  is  to  be  observed,  that,  in  the  case 
of  a  power  given  by  the  submission,  it  is 
given  to  the  arbitrator  in  his  character  of 
arbitrator,  which  character  is  not  absolute 
and  perpetual,  but  conditional  and  limited 
— -"  if  he  shall  make  his  award  on  or 
before,*'  &c. :  whereas,  the  power  given  by 
the  act  of  3 1&  4  Will.  4.  is  conferred  on 
the  Court,  which  has  perpetual  existence, 
and  is  given  absolutely,  and  not  condition- 
ally. 

It  appears  therefore  to  us,  that  the  power 
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may  be  so  construed  as  to  comprehend  the 
case  of  an  enlargement  after  the  expiration 
of  the  time  limited  ;  and,  as  the  mischief  to 
be  remedied  would  (as  was  pointed  out  in 
the  case  of  Parhery  v.  Newnham)  be  very 
inadequately  remedied  on  a  narrower  con- 
struction, we  concur  with  the  Court  of  Ex- 
chequer in  thinking  that  the  larger  con- 
struction ought  to  be  adopted. 

The  result  is,  that,  in  this  case,  there 
should  be  a  rule  absolute  for  enlarging  the 
time,  as  prayed. 

Rule  accordingly. 


1848 
June 


14./ 
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Venue^  Changing — Judge  at  Chambers^ 
Jurisdiction. 

A  Judge  at  chambers  has  jurisdiction  to 
set  aside  a  rule  to  change  the  venue,  oh^ 
tained  on  the  common  affidavit. 

The  time  for  pleading  expired  on  the 
22nd  of  February ;  defendant  on  the  23rd 
took  out  a  summons  for  further  time  to 
plead ;  on  the  2Ath  an  order  was  made  for 
further  time  on  the  usual  terms.  The  de^ 
fendant  did  not  draw  up  the  order,  hut  m 
the  afternoon  of  the  2Ath  (the  plaintiff  not 
having  signed  judgment  J  delivered  a  plea, 
with  a  rule  to  change  the  venue,  obtained  on 
the  common  affidavit,  A  Judge  at  chambers 
having  set  aside  the  rule  to  change  the  venue, 
the  CotiYt(Cresswell,  J.  dubitante)  rescinded 
the  Judge*s  order. 

The  declaration  in  this  case  was  filed  on 
the  14th  of  February  1848.  The  venue 
was  laid  in  Essex.  The  time  for  pleading 
expired  on  the  22nd  of  February.  On  the 
23rd  of  February  the  defendant  took  out  a 
summons  for  further  time  to  plead,  and  at 
the  hearing  of  the  summons  on  the  24th 
applied  for  further  time,  without  prejudice 
to  his  right  to  change  the  venue.  This 
was  refused,  and  the  order  was  granted  for 
further  time  "on  the  usual  terms."  The 
defendant  did  not  draw  up  the  order,  but  in 
the  course  of  the  same  day  (the  24th)  ob- 
tained a  rule  to  change  the  venue  from 
Essex  to  London,  upon  the  common  affi- 
davit, and  served  the  rule,  together  with  the 
plea  of  the  general  issue.     On  the  25th  of 


February  the  plaintiff  delivered  the  issue, 
with  notice  of  trial  for  the  Essex  assizes. 
On  the  26th  the  defendant  took  out  a  snm- 
roons  to  set  aside  the  issue  and  notice  of 
trial;  but  Coltman,  J.,  on  the  28th  of 
February,  made  an  order  at  chambers  to 
rescind  the  rule  to  change  the  venue,  and 
decided  that  the  issue  and  notice  of  txisl 
were  sufficient.  The  cause  was  tried  ac- 
cordingly as  an  undefended  action  at  the 
Essex  assizes. 

Hawkins,  in  Easter  term,  obtained  a  mle^ 
calling  on  the  plaintiff  to  shew  cause  why 
the  order  of  Coltman,  J.  should  not  be 
rescinded,  and  why  all  proceedings  subse- 
quent to  the  plea  should  not  be  set  aside. 

Prentice  now  shewed  cause. — First,  the 
learned  Judge  at  chambers  had  jurisdic- 
tion to  'make  the  order :  be  has  the  same 
power  as  when  sitting  in  court — The  Quetn 
V.  Alman  (1),  Joseph  v.  Perry  (2).  Next, 
supposing  the  Judge  had  jurisdiction  to 
make  the  order,  he  rightly  exercised  it; 
for,  first,  the  rule  to  change  the  venue  was 
irregular.  Such  a  rule  cannot  be  obtained 
afler  an  order  has  been  obtained  for  further 
time  to  plead,  unless  the  order  for  time  to 
plead  is  expressly  given  without  prejudice 
to  the  right  to  change  the  venue — Shipley 
V.  Cooper  (3),  fVanng  v.  Hoh  (4).  The 
order  for  time  to  plead  was  neither  asked 
for  nor  granted  with  any  such  reservation 
here.  And,  secondly,  the  defendant's  pro- 
ceedings were  against  good  faith.  The  time 
for  pleading  had  expired  before  the  sum- 
mons for  further  time  was  taken  out,  and 
that  summons  and  the  order  made  thereon 
prevented  the  plaintiff  from  signing  judg- 
ment. The  Court  has  an  unlimited  power 
over  its  own  process,  and  may  stay  pro- 
ceedings brought  against  good  fiuth — 
Cocker  V.  Tempest  (5).  A  rale  to  change 
the  venue  will  be  dischai]ged  if  it  be  merely 
obtained  for  the  purpose  of  postponing  the 
trial — Amner  v.  Cattell  (6).  There  is  no 
affidavit  of  merits  on  behalf  of  the  defendant 

[Cress WELL,  J. -^Suppose  the  summons 
for  time  to  plead  bad  been  dismissed,  eooM 

(1)  Wilmot's  Notes,  p.  264—266. 

(2)  8  Dowl.  P.C.  699. 
(S)  7  T«nn  Rep.  698. 

(4)  8  Price.  8. 

(5)  7  Mee.  h  WeU.  502  ;  s.  e.  10  Uw  J.  IU}k. 
(na)  Ezch.  195. 

(6)  5  fiiog.  208 ;  8.  o.  7  Uw  J.  R«p.  CP.  78. 
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the  plaintiff  have  signed  judgment  imme- 
diately, or  would  the  defendant  still  have 
had  the  whole  of  the  24th  to  plead  in  ?] 

The  time  for  pleading  being  already  out, 
if  the  summons  had  been  dismissed,  the 
plaintiff  might  have  signed  judgment  imme- 
diately. The  taking  the  order  at  all,  though 
the  defendant  did  not  draw  it  up,  was  in 
the  nature  of  a  fraud. 

Hawkms^  contr^. — First,  a  Judge  at 
chambers  has  no  power  to  rescind  or  modify 
a  rale  of  the  full  Court,  unless  with  the 
consent  of  the  parties — 2  Chitty's  Arehbold, 
p.  1433,  citing  Joseph  v.  Perry, 

[Maulk,  J,— *That  only  refers  to  cases 
vhere  the  rules  have  been  made  after  dis- 
cussion in  court ;  not  to  rules  of  course.] 

Then,  as  to  the  propriety  of  the  order 
made.  The  defendant  was  perfectly  regular 
throughout.  The  summons  for  further  time 
to  plead  was  no  stay  of  proceedings,  and 
daring  the  whole  of  the  23rd  the  plaintiff 
might  have  signed  judgment,  if  he  pleased 
SedywUh  v.  jiUerton  (7).  But  he  did 
not  do  so.  The  taking  out  a  summons  for 
further  time  to  plead  is  not  a  waiver  of  the 
right  to  change  the  venue— ffi'ton  v. 
Harris  (8). 

[WuDB,  C. J.-*- There  the  defendant 
pl^ed  within  the  time  he  originally  had  to 
plead  in,] 

[CRfisswsm  J**— Here  the  defendant 
bodi  asks  for  and  obtains  the  order  for 
farther  time  upon  the  usual  terms,  which 
terms  would  prevent  his  changing .  the 
venue.] 

But  the  defendant  was  not  bound  to  take 
the  order.  He  had  a  reasonable  time  to 
determine  whether  he  would  draw  it  up  or 
not  Id  Hughes  v.  Walden  (9),  it  was  held 
that  where  a  defendant  obtains  a  rule  which 
stays  the  plaintiff's  proceedings,  he  has  a 
re^nable  time  after  the  rule  is  discharged 
for  the  purpose  of  taking  his  next  proceed- 
ing; and  that  the  whole  of  the  day  on  which 
the  rule  is  disposed  of  is  such  a  reasonable 
time.  And  in  Mengens  v.  Perry  (10), 
where  a  summons  for  particulars  was  dis- 

(7)  7  EMt,  542. 

(8)  2  Bos.  &  Pul  320. 

(9)  5  B.  &  C.  770,  n. ;  s.  c.  5  Law  J.  Rep.  K.B. 

75. 

(10)  15  Me«.  &  Wels.  537;  s.  c.  15  Law  J.  Rep. 
(N.S.)  Exofa.  307. 
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missed  after  the  time  for  pleading  had 
expired,  it  was  held  that  the  defendant  was 
entitled  to  the  remainder  of  the  day  for 
pleading. 

Wilde,  C.J. — I  think  this  rule  should 
be  made  absolute.  As  to  the  power  of  a 
Judge  at  chambers  to  make  an  order  to  set 
aside  a  rule  of  court,  the  jurisdiction  at 
chambers  is  a  growing  jurisdiction,  and  the 
public  is  benefited  by  the  increase  of  busi- 
ness there,  which  is  disposed  of  speedily 
and  at  little  expense.  I  do  not,  indeed, 
remember  that  it  has  ever  been  distinctly 
held  that  a  Judge  at  chambers  has  authority 
to  set  aside  rules  of  court.  But  we  must 
look  at  the  nature  of  those  rules.  Some 
are  matters  of  course,  others  of  discretion. 
This  rule  to  change  the  venue  is  not  one  of 
discretion,  but  of  course.  The  Court  merely 
sees  that  the  affidavit  is  regular,  and  the 
venue  is  thereupon  changed.  It  is  merely 
a  step  in  the  cause.  There  is,  therefore,  no 
danger  in  allowing  a  single  Judge  at  cham- 
bers to  act  in  such  a  case,  and  to  set  aside 
such  a  rule,  if  he  sees  good  ground  for  so 
doing.  This  is  a  different  thing  from  his 
setting  aside  a  rule  which  the  Court  has 
made  in  the  exercise  of  its  judicial  discretion. 
In  Adams  on  Ejectment^  p.  260,  drd  edit.,  it 
is  said  :  *'  If  a  party  should  be  admitted  to 
defend  as  landlord  whose  title  is  inconsistent 
with  the  possession  of  the  tenant,  the  lessor 
of  the  plaintiff  may  apply  to  the  Court,  or 
to  a  Judge  at  chambers^  and  have  the  rule 
discharged  with  costs.'* — Doe  d.  Harwood 
V.  Lippencott,  cor.  Wood,  B.,  Trin.  Vac. 
1817.  This  proposition  is  founded  on  the 
decision  of  a  Judge  of  great  authority,  one 
not  likely  unduly  to  encr(tach  on  the  juris- 
diction of  the  court.  It  seems  to  me, 
therefore,  that  a  Judge  at  chambers  may 
properly  deal  with  a  rule  to  change  the 
venue  obtained  on  the  common  affidavit, 
just  as  he  may  deal  with  many  other  steps 
in  the  cause  which  are  mere  matters  of 
practice.  But  as  to  the  merits  of  this  case, 
I  see  nothing  which  deprived  the  defendant 
of  his  right  to  change  the  venue.  This  is  a 
right  which  should  not  be  taken  away  on 
li^t  grounds.  What  grounds  are  there 
here  for  so  doing?  The  defendant  takes 
out  a  summons  for  time  to  plead,  the  effect 
of  which  was  to  deprive  the  plaintiff  of  the 
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right  to  sign  judgment  during  the  remainder 
of  the  day.  But  what  collateral  right  did  the 
defendant  waive  by  taking  out  such  a  sum- 
mons ?  He  offers  to  take  time  to  plead  on 
the  usual  terms,  thereby  exposing  himself 
to  the  chance  of  having  terms  imposed  upon 
him ;  but  how  can  it  be  implied  from  this 
that  he  in  any  way  loses  a  right  to  take 
incidental  steps  in  the  cause  ?  Why  should 
a  summons  for  time  to  plead  have  such  an 
effect,  any  more  than  any  other  summons— 
a  summons  for  particulars,  for  example? 
How  far  is  such  an  implication  to  be  carried  ? 
It  might  on  the  same  ground  be  contended, 
that  having  applied  in  the  ordinary  form, 
he  bound  himself  thereby  to  accept  the 
order  upon  the  usual  terms,  and  to  take 
short  notice  of  trial.  I  certainly  do  not 
think  that  the  fact  of  the  order  being  made 
giving  him  time  to  plead  (which  he  did  not 
avail  himself  of)  can  deprive  him  of  the 
right  which,  but  for  that  order,  he  would 
have  had. 

CoLTMAN,  J.— When  the  application  for 
time  to  plead  is  decided  on,  the  party 
applying  has  the  option  of  taking  a  reason- 
able time  to  determine  whether  he  will 
avail  himself  of  the  order  made.  The 
ground  on  which  I  decided  this  case  was, 
that  the  time  being  out  for  pleading,  and 
the  defendant  not  having  taken  the  order, 
it  stood  as  if  the  summons  had  been  dis- 
missed, and  that  he  had  then  no  right  to 
change  the  venue ;  that  he  could  not  avail 
himself  of  the  summons,  and  the  order 
made  thereon,  for  a  collateral  purpose.  I 
agree,  however,  in  the  judgment  given  by 
my  Lord. 

Maule,  J. — I  also  think  the  rule  should 
be  absolute.  I  think  the  defendant  has 
Ibeen  quite  regular  throughout.  The  plain- 
tiff might  have  signed  judgment  before  the 
summons  was  taken  out.  He  did  not  do  so. 
The  defendant  then  takes  out  a  summons 
for  time  to  plead.  He  is  told  he  may  have 
time  upon  certain  terms.  He  was  entitled 
to  take  a  reasonable  time  to  determine 
whether  he  will  take  the  order  on  those 
terms  or  not.  On  the  same  day  he  deter- 
mines not  to  take  it.  He  delivers  his  plea, 
and  obtains  a  rule  to  change  the  venue. 
Having  been  regular  throughout,  it  is  diffi- 
cult to  say  that  he  has  Uiereby  deprived 
himself  of  any  collateral  right,  merely  be- 


cause he  may  have  had  some  other  motire 
in  this  regular  proceeding. 

Crbsswell,  J. — I  am  inclined  to  think 
the  order  of  my  Brother  Coltman  was  right, 
and  that  this  rule  ought  to  be  dischar^. 
If,  in  the  event  of  the  summons  being  dis- 
missed, the  defendant  would  have  had  the 
whole  of  the  24th  of  February  to  plead  in, 
then  he  may  have  been  right  in  his  pro- 
ceedings.    But  all  the  cases  cited  are  dis- 
tinguishable from  the  present,  and  no  case 
has  been  cited  to  shew  that  where  farther 
time  to  plead  has  been  refiued,  the  party 
applying  has  the  whole  of  the  day  to  [dead. 
Where  an  application  is  made  to  set  aside 
proceedings,  and  that  application  is  lefosed, 
and  the  rule  discharged,  and  it  is  decided 
that  the  party  applying  is  bound  to  go  on, 
then  he  has  the  whole  of  the  day  to  take 
the  next  step  ;  but  here,  as  it  seems  to 
me  if  this  summons  had  been  dismissed, 
the  plaintiff  might  have  signed  judgment 
immediately.     I  am  not  aware  that  a  party 
has  time  given  him  to  deliberate  whedier 
he  will  take  the  order  he  has  asked  for 
or  not.     Time  he  has  in  many  cases  to 
determine  whether  he  will  abandon  it,  but 
if  he  has  once  taken  it,  he  must  be  bound 
to  admit  that  he  has  taken  some  benefit 
under  it.     If  he  would  have  been  hound, 
in  case  the  summons  had  been  dismissed,  to 
plead  instanter,  then  by  taking  the  order 
W  took  some  advantage ;   for  he  ther^y 
precluded  the  plaintiff  from  signing  judg- 
ment:  and  if  the  learned  Judge  thought 
that  he  was  guilty  of  somethii^  like  a  finaud 
in  obtaining  time  in  Ihia  way,   then  the 
Judge  was  right  in  setting  aside  the  rale  to 
change  the  venue. 

Rule  absoluU. 


1848 
June  28 


18.  I 
Trespass — Inferior  Court — Process, 


HUMPHRIES  V.  LOKOHORE  AKD 
SMITH. 


JustifieaiioH  under  a  ami  omi  of  onf*- 
ferior  eourtf  tested  on  a  dosf  mo^  bemf  a 
court  day,  is  bad. 

Trespass  de  bonis  asporioHs*  The  defen- 
dant Longmore  suffered  judgmenthy  de&ult 
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Smith  justified,  as  Longmore's  attorney 
under  a  writ  of  levari  facias  out  of  the 
court  of  the  Hundred  of  OfBow,  for  a  debt 
of  2f .  6<f«,  and  71,  6s.  lid,  costs,  recovered 
in  that  court  by  Longmore  against  the  now 
plaintiff. 

The  cause  was  tried,  at  the  last  Stafford 
Assizes,  before  Coleridge,  J.,  and  a  verdict 
found  for  the  plaintiff,  with  liberty  to  move 
to  enter  a  verdict  for  the  defendant. 

Allen,  Serj,  having  obtained  a  rule, — 

Talfourd,  Serj,  now  shewed  cause,  con- 
tending (amongst  other  grounds),  that  the 
writ,  under  which  the  defendant  justified, 
being  issued  out  of  the  jurisdiction,  and 
neither  tested  nor  returnable  on  a  court  day, 
the  rule  most  be  discharged-;  and  he  cited 
Morse  v.  James  (1). 

Gray^  on  the  other  side,  being  called  upon 
by  the  Court,  admitted  that  the  case  of 
Morse  v.  James  had  taken  him  by  surprise, 
and  he  could  not  distinguish  it  from  the 
present  case. 


Per  Cwriam — 


Rule  discharged. 


1848. 

May  4 

Jane  29 


;.} 


BROWN  V,  CHAPMAN. 


Trespass — False  Imprisonment — Act  of 
Magistrate — Evidence, 


B.  voluntarily  attended  before  a  magis- 
trate to  answer  a  charge  of  embezzlementf 
which  C.  then  preferred  against  him.  Before 
taking  the  depositions  formally ,  the  magis^ 
traie  said,  **  Do  you  intend  giving  him  into 
custody  for  it  f "  C,  replied,  **  I  do  give 
him  into  custody,'*  B,  was  then  told  by  one 
of  the  constables  to  go  into  the  dock : — field, 
that  the  act  of  C,  amounted  to  no  more  than 
calling  on  the  magistrate  to  exercise  hisjuris^ 
diction  ;  and  that  the  placing  B,  in  the  dock 
mtst  be  referred  to  the  authority  of  the 
magistrate,  and  that  C,  was  not  liMe  in 
trespass  for  the  consequent  imprisonment. 

Trespass  for  &lse  imprisonment.   Plea— 
Not  guilty. 
The  cause  was  tried,  before  Coltman,  J., 
(1)  WillM,  122. 


at  the  Sittings  for  London,  after  Hilary 
term,  1847f  when  it  appeared  that  the 
plaintiff  was  in  the  service  of  the  defendant, 
and  on  being  charged  by  the  defendant 
with  embezzlement,  the  plaintiff  consented 
to  appear  before  a  magistrate  to  answer  the 
charge.  The  parties  met  at  the  police  office 
on  tibe  12th  of  November  1846,  when  the 
magistrate  refused  to  hear  the  case  unless 
a  charge  was  made.  The  defendant  then 
charged  the  plainUff  Brown  with  embezzle- 
ment, upon  which  Brown  was  ordered  to 
stand  in  the  dock,  and  the  case  was  heard. 
The  learned  Judge  thought  the  giving  into 
custody  was  the  act  of  the  magistrate,  for 
which  the  defendant  was  not  liable,  and 
directed  a  nonsuit. 

A  rule  had  been  obtained  for  a  new  trial 
on  the  ground  of  misdirection. 
'  Cockbum,  BramweU,  and  Huddlestonwere 
called  on  to  support  the  rule  (May  4),— 
There  was  evidence  to  go  to  the  jury  whether 
or  not  the  defendant  gave  Brown  into  custody, 
and  the  case  was  for  them  to  decide,  upon 
the  evidence,  and  not  for  the  Judge.  They 
also  contended  that  the  magistrate  had  no 
power  to  give  a  person  into  custody  without 
a  warrant,  or  until  he  had  heard  evidence 
upon  oath,  and  that  it  could  not  be  pre- 
sumed the  magistrate  had  acted  improperly. 
The  folloMring  authorities  were  cited — Hale's 
PI,  Cr.  vol.  i.  p.  582,  vol.  2. 110,  Flewster 
V.  Royle(l),  Barber  v.  Rollinson(2),  Cant 
V.  Parsons  (S), 

Prentice  {Byles,  Serj,  with  him),  contra, 
contended  that  there  was  no  evidence  to  go 
to  the  jury ;  that  the  statement  of  the  charge 
by  the  defendant  to  the  magistrate  did  not 
render  him  liable  in  trespass,  but  if  made 
maliciously,  it  might  be  made  the  subject 
of  an  action  on  the  case ;  and  that  a  magis- 
trate has  power  to  direct  a  person  present 
to  be  taken  into  custody— ^in.  Abr,  (D,  a), 
s.  S,Arrowsmith  v.  Le  Mesurier(4:),  Goslin 
V.    mkock  (5),    West  v.   Smalkoood  (6), 


(1)  ICampb.  187. 

(2)  1  Cr.  &  M.  SSO;  s.c.  2  Law  J.  Rep.  (m.s.) 
Ezch.  101. 

(8)  6  Car.  &  Pay.  604. 

(4)  2  New  Rep.  211. 

(5)  2  Wila.  302. 
(n.b.)  Ezch.  144. 

(6)  3  Mee.  &  Wels.  418;  a.  c.  7  Law  J.  Rap. 
(n.s.)  £xob.  144. 
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Berry  v.  Adamson  (7),  Carrati  ▼.  Marley 
(8),  They  also  contended  that  there  was 
no  arrest  in  point  of  fact.  Words  do  not 
constitute  an  arrest — Com.  Dig,  'Execu- 
tion,' c.  12,  Dalion^s  Jur,  Pr,  p.  580,  Genner 
V.  Sparkes  (9). 

Cockbum  was  allowed  to  reply. 

Cur>  adv,  vuU. 

CoLTif  AN,  J.,  in  the  absence  of,  and  for, 
the  Chief  Justice,  now  (June  29)  delivered 
the  judgment  of  the  Court. — This  was  an 
action  of  trespass  and  false  imprisoninent 
tried,  before  my  Brother  Coltman,  at  the 
London  sittings  after  Hilary  term,  1847, 
when  the  plaintiff  was  nonsuited.  A  rule 
was  afterwards  obtained,  calling  upon  the 
defendant  to  shew  cause  why  the  nonsuit 
should  not  be  set  aside,  and  a  new  trial  had ; 
and  upon  the  argument  of  the  rule,  the 
question  was,  whether  the  plaintiff  had 
given  evidence  upon  the  trial  which  ought 
to  have  been  submitted  to  the  jury,  that 
the  imprisonment  of  the  plaintiff  was  the 
act,  an4  under  the  authority  of,  the  defen- 
dant. It  appeared  from  the  report  of  the 
Judge  who  presided  at  the  trial,  that  the 
first  witness  called  on  the  part  of  the  plain- 
tiff was  Mr.  Gunn,  who  was  clerk  to  the 
police  magistrate  at  the  public  office,  Lam- 
beth Street,  and  the  substance  of  his  evi- 
dence was,  that  the  plaintiff  and  defendant, 
with  their  respective  attornies,  appeared  at  the 
police  office  on  the  12th  of  November,  when 
the  plaintiff's  attorney  informed  the  magis- 
trate that  the  plaintiff  attended  to  answer  a 
charge  of  embezzlement  about  to  be  pre- 
ferred against  him  by  the  defendant,  and 
that  the  defendant  then  said,  also  address- 
ing the  magistrate,  *'  that  he  did  prefer  a 
charge  of  embezzlement  against  Brown," 
to  which  the  witness  added,  "  Brown  was 
desired  to  go  into  the  dock  by  one  of  us — 
I  think  I  told  him  myself,"  and  he  added, 
**  they  were  going  into  the  matter  without 
a  charge  being  formally  made,  when  the 
magistrate  said,  "  I  can't  go  into  the  matter 
unless  a  charge  is  made  formally;"  that  the 
defendant  then  said,  ''Well,  then  I  charge 
him  with  embezzling  30s.*';  that  the  plain- 
er) 6  B.  &  C.  628. 

(8)  1  Q.B.  Rep.  18;  8.o.  10  Law  J.  R«p.  (n.s.) 
Q.B.269. 

(9)  1  Salk.  79. 


tiff  was  ordered  to  go  into  the  dock,  tad 
the  defendant  was  sworn.  It  is  clear  that 
there  is  nothing  in  the  evidence  of  this  wit- 
ness which  could  properly  be  submitted  to 
the  jury  to  charge  die  defendant  with  this 
action.  A  witness  named  Coles  was  next 
called  by  the  plaintiff,  and  he  said,  "  that 
the  defendant's  attorney  made  some  obser- 
vations to  the  magistrate  to  the  effect  that 
they  had  a  charge  to  make  against  the  plain- 
tiff," that  the  magistrate  (as  the  witness 
believed)  then  said,  *'  He  could  not  enter- 
tain any  charge  unless  the  defendant  gave 
the  plaintiff  into  custody;"  that  the  de- 
fendant then  said,  '^  He  charged  the  plain- 
tiff with  receiving  308.  from  Mr.  Frances, 
and  not  accounting  to  him  (the  defendant) 
for  the  same."  That  the  officers  of  the 
court  then  took  the  plaintiff  and  placed  him 
in  the  dock  for  prisoners.  This  witness  said 
that  he  believed  the  expression  used  by  the 
magistrate  was,  that  unless  the  defendant 
gave  the  plaintiff  into  custody,  but  added 
that  he  (the  witness)  would  pledge  his  oath 
that  the  magistrate  used  the  word  **  custody." 
It  will  be  observed  that  no  exprenion  k 
imputed  to  the  defendant  by  this  witness,  but 
that  *'he  charged  the  plaintiff  with  receiving 
30s.  from  Mr.  Frances  and  not  accounting  for 
it ;"  and  he  adds,  '*  that  the  officers  then 
placed  the  plaintiff  in  the  dock."  This  ex- 
pression of  the  defendant,  addressed  to  the 
magistrate,  was  no  evidence  upon  which  to 
charge  the  defendant  with  the  restraint  or 
imprisonment  of  the  plaintiff  by  the  act  of 
the  officers,  of  the  court.  What  the  defen- 
dant did,  in  thus  preferring  the  charge  of 
embezzlement  to  the  magistrate  (however 
it  might  subject  him  to  another  form  of 
action  if  done  without  probable  cause  and 
maliciously),  would  not  render  him  respon- 
sible in  this  action  as  for  fidse  imprisonment 
The  third  and  last  witness  called  by  the 
plaintiff  was  Johnson ;  and  it  ia  upon  this 
man*s  evidence  alone  that  any  question  csn 
arise  whether  the  case  ought  to  have  gone 
to  the  jury.  This  witness  Johnson  steted 
that  upon  the  defendant  preferring  his  com* 
plaint  to  the  magistrate  the  magutrate  said 
"  he  would  not  hear  the  charge  unless  it 
was  brought  formally  before  him ;"  that  the 
defendant  said  **  Brown  had  been  enbes- 
zling  some  of  his  money,"  up<m  which  the 
magistrate  said  "  Do  you  intend  giriog 
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him  into  custody  for  it  V*  tbat  the  defSendant 
replied,  "  I  do  give  him  into  custody ;" 
and  that  the  plaintiff  was  told  to  go  into  the 
dock ;  and  then  the  matter  was  entered  into, 
and  he  added  '*  that  it  was  one  of  the  con- 
stables that  told  the  plaintiff  to  go  into  the 
dock."  The  evidence  given  by  tiie  witness 
in  his  examination  in  chief,  it  will  be  ob- 
served, difEered  very  materially  from  that  of 
the  two  former  witnesses,  although  that  evi«* 
dence  purported  to  detail  the  same  trans- 
action as  that  to  which  the  evidence  of 
this  witness  referred,  and  if  the  case  had 
depended  on  the  comparative  accuracy  or 
credit  due  to  the  witnesses,  that  credit  and 
accuracy  would,  of  course,  have  been  for 
the  decision  of  the  jury  ;  but  it  did  not  so 
depend,  because  this  witness,  upon  being 
cross-examined,  said  '*  that  the  statements 
which  the  two  former  witnesses  had  made 
as  to  what  had  passed  before  the  magistrate 
were  correct,"  thus  leaving  the  case  as  it 
stood  upon  the  evidence  of  these  two  wit- 
nesses. But,  supposing  this  witness's  evi- 
dence as  given  in  his  examination  in  chief 
to  be  correct,  and  disregi^rding  the  quali- 
fication of  that  evidence  upon  the  cross- 
examination,  still  that  evidence  does  not, 
as  it  appears  to  us,  present  any  case  for  the 
consideration  of  the  jury.  In  considering 
the  effect  of  Johnson's  evidence,  as  contained 
in  his  examination  in  chief,  it  is  to  be 
observed  that  the  defendant,  neither  before 
his  attendance  at  the  police  office  nor 
at  that  time  made  any  application  for  a 
warrant  against  the  plaintiff,  nor  did  any 
act  voluntarily  to  cause  the  plaintiff  to  be 
taken  into  custody. 

When  at  the  police  office  he  preferred  his 
charge  lo  the  magistrate.  All  his  commu- 
nications and  expressions  were  addressed 
to  the  magistrate  alone,  and  the  important 
expression  which  Johnson  imputed  to  the 
defendant  to  have  used,  that  is,  "  I  do  give 
him  (the  plaintiff)  into  custody,"  was  said  to 
have  been  so  used  in  answer  to  the  statement 
of  the  magistrate,  "  that  he  could  not  hear 
the  charge  unless  it  was  brought  formally  be- 
fore him  ;"  and  to  the  question,  "  Do  you 
intend  to  give  him  into  custody  ?"  The 
question,  therefore,  upon  the  evidence,  is 
whether  the  defendant  should  be  considered 
as  merely  calling  upon  the  magistrate  to 
exercise  his  jurisdiction,  leaving  him  to  the 


exercise  of  that  jurisdiction  upon  his  own 
discretion ;  or  whether  the  defendant's  ex- 
pression ought  to  be  considered  as  addressed 
to  any  one  who  might  happen  to  be  in  court 
and  who  should  think  fit  to  act  upon  it  by 
taking  the  plaintiff  into  custody ;  or,  in  other 
words,  whether  the  imprisonment  ought  to 
be  referred  to  the  exercise  of  authority  upon 
the  part  of  the  magistrate  or  to  the  un- 
authorized act  of  some  officer  of  the  police 
court  voluntarily  interfering  by  ordering  the 
plaintiff  to  go  into  the  dock.  It  appears 
to  us  that  the  acts  of  the  defendant  through- 
out amounted  to  no  more  than  calling  on 
the  magistrate  to  exercise  his  jurisdiction, 
and  that  the  particular  expression  which 
alone  can  properly  be  argued  to  be  evidence 
of  an  authority  given  by  the  defendant  for 
the  imprisonment  of  the  plaintiff,  was  ad- 
dressed to  the  magistrate  and  him  only,  and 
that  no  other  person  could  properly  act  upon 
it ;  and  we  think  that  such  an  expression 
used  by  a  party  to  a  magistrate  in  the  course 
of  preferring  a  charge,  cannot  be  considered 
as  constituting  the  magistrate  the  agent 
of  the  suitor,  or  as  calling  upon  him  to  act 
ministerially  upon  the  authority  of  such 
suitor,  any  more  than  an  individual  who 
should  move  a  Judge  or  Court  for  the  com- 
mitment of  a  party  for  an  aUeged  contempt 
can  be  considered  as  conferring  a  ministerial 
authority  upon  such  Court  or  Judge,  or  as 
rendering  him  responsible  for  any  imprison- 
ment which  might  be  consequent  upon  the 
motion.  Therefore,  even  taking  the  precise 
words  used  by  Johnson  to  be  strictly  accu- 
rate, still,  regard  being  had  to  the  place  and 
occasion  of  their  being  used,  they  must  be 
considered  as  merely  invoking  the  exercise 
of  the  magistrate's  authority.  This  view 
of  the  case  appears  to  us  to  be  consistent 
with  the  general  principles  of  law,  and  with 
the  decisions  connected  with  this  particular 
subject. 

If  an  individual  prefers  a  complaint  to 
a  magistrate,  and  procures  a  warrant  to  be 
granted  upon  which  the  accused  is  taken 
into  custody,  the  complainant  in  such  case 
is  not  liable  in  trespass  for  the  imprison- 
ment, and  that,  even  although  the  magistrate 
had  no  jurisdiction.  According  to  the  case 
of  fVest  V.  Smallwoodi  a  party  who  shall 
make  a  direct  application  to  a  magistrate  for 
a  warrant,  that  a  party  may  be  taken  into 
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custody,  is  deemed  thereby  only  to  make 
an  appeal  to  the  magistrate  to*  exercise  his 
jurisdiction,  and  the  imprisonment  is  re- 
ferred to  the  magistrate's  authority  so  as  to 
exempt  the  complainant  from  all  liability  in 
trespass  ;  and  what  takes  place  in  the  pre- 
sence of  the  magistrate  ought  to  be  referred 
to  the  exercise  of  his  authority,  as  in  Barber 
V.  RoUmsoh,  In  that  case,  the  plaintiff 
having  been  discharged  from  criminal  cus- 
tody by  a  magistrate,  was  leaving  the  police 
office,  when  the  defendant  said  "  I  have 
another  charge  against  him  for  forgery  ;*' 
upon  which  the  plaintiff  was  again  taken 
and  placed  at  the  bar :  and  upon  the  trial, 
before  Lord  Lyndhurst,  in  an  action  of 
trespass,  in  respect  of  this  seeond  imprison- 
ment, the  plaintiff  was  nonsuited  ;  and  upon 
motion  to  set  aside  the  nonsuit  it  was  held, 
that  the  acts  of  the  defendant  were  part  of 
the  proceedings  before  the  magistrate,  for 
which  the  defendant  could  not  be  held  liable 
in  trespass ;  that  the  taking  could  not  be 
considered  as  the  act  of  the  defendant,  who 


had  only  put  the  law  in  motion  for  whicfa 
he  might  be  liable  in  case ;  and  it  appean 
to  us  in  this  case  that  the  defendant  never 
did  more  than  call  upon  the  magistrate  to 
act,  and  that  the  plaintiff's  being  placed  at 
the  bar  must  be  referred  to  the  auUiority  of 
the  magistrate,  and  that  the  nonsuit  in  this 
case  was  right,  considering  the  case  only 
upon  the  evidence  in  chief  given  by  John- 
son. But  the  cross-examination  of  Johnson 
left  the  plaintiff's  case  upon  the  evidence  of 
Gunfi  und  Coles  \  and  upon^eirstatemeats 
it  is  quite  clear  that  the  defendant  merely 
preferred  his  charge  of  embeazlement  before 
the  magistrate,  which  would  not  render  him 
liable  in  trespass  for  the  consequent  im- 
prisonment. The  rule,  therefore,  for  setting 
aside  the  nonsuit  must  be  dnoharged. 

This  case  was  heard  before  my  Lord 
Chief  Justice,  my  Brothers  Cresswell  and 
Williams,  and  must  be  considered  as  their 
judgment. 

Rule  ditehar^. 
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The  case  of  Fagan  v.  Harrison^  mentioned  in  last  year's  Volume,  page  279  of  the  Common  Pica*, 
in  the  list  of  cases  to  appear  in  this  Volume,  was  inserted  by  mistake,  as  the  case  had  not  then  been 
decided.  Brown  y.  Barrett,  also  there  mentioned,  is  reported  in  this  volume  as  Brown  ▼.  MiailHL  Doe 
d.  Bloon^ld  v.  Ef/re,  in  the  Exchequer  Chamber  upon  writ  of  error  from  ihia  Court,  will  appear  ia 
the  Volume  for  1849. 


REPORTS 


OF 


CASES  ARGUED  AND  DETERMINED 


IM  THE 


Court  of  IBxt'btmntt  of  lPUa0, 

BY 

HENRY  HORN,  Esq.,  FRANCIS  TOWERS  STREETEN,  Esq. 

AND 

DAVID  POWER,  Esq.  Barristers-at-Law  ; 

AND  IN  THE 

UPON  WRITS  OF  ERROR  FROM  THE  EXCHEQUER  OF  PLEAS, 

BT 

DAVID  POWER,  Esq.  and  EDWARD  WISE,  Esq. 

BARRISTERS-AT-LAW. 


11    &    12   ViCTORIiE. 

MICHAELMAS  TERM 1 

HILARY  TERM .     .     .     .     : 90 

EASTER  TERM 196 

TRINITY  TERM 246 


V  ■ 


CASES  ARGUED  AND  DETERMINED 


IK  THE 


Court  of  iSxclbe^uetr  of  pieno. 


MICHAELMAS  TERM,  11  VICTORIjE. 


1847 
Nov 


^7.     \ 
.5.    J 


DOE  d.   STRICKLAND  V.  WOOD- 
WARD. 


Copyhold — Sale  of  reversionary  Interest 
under  Land-tax  Redemption  Act,  42  Geo.  3. 
e.  116;  Effect  of,  where  previow  Grant 
invalid^ —  Union  of  Tenements. 

The  last  reversionary  grant,  by  the  rector 
and  lord  of  the  manor  of  Bredon,  of  certain 
copyhold  premises,  comprised  in  it,  in  one 
aggregate  holding  and  at  one  aggregate  un- 
divided rent,  three  ancient  tenements,  origin^ 
ally  held  of  the  manor,  under  distinct  grants 
at  distinct  rents.  Hie  same  rector  after- 
wards sold  and  conveyed  the  reversionary  fee 
fo  those  premises,  under  the  powers  in  the 
Land  Tax  Redemption  Act,  to  redeem  a 
portion  of  the  land  tax  on  the  living,  and  the 
sale  was  confirmed  by  the  Land-tax  Com' 
missioners  under  that  act-  In  ejectment  by 
a  subsequent  rector,  to  recover  the  premises, 
held,  that  the  title  of  the  defendant,  who 
claimed  under  the  parliamentary  sale  and 
conveyance,  could  not  be  impeached,  on  the 
ground  that  the  sale  was  the  sale  of  a  rever" 
sion  expectant  on  a  void  grant. 

Ejectment  on  a  demise,  dated  the  9th  of 
AprU,  A.D.  1847,  for  lands  situate  in  the 
chapelry  of  Norton,  in  the  parish  of  Bredon, 
in  the  county  of  Worcester. 

At  the  tnal,  before  Erie,  J.,  at  the  last 
Sammer  Assizes  for  Worcestershire,  it  ap- 
peared that  the  lessor  of  the  plaintiff  was  rec- 
Mew  Scries,  XVII.— Excrbq. 


tor,  and,  as  rector,  lord  of  the  manor  of  the 
rectory  of  Bredon.  The  lands  in  question 
were  originally  held  of  the  manor  by  copyhold 
grants,  Uie  first  on  the  court  roll  commenc- 
ing in  1762,  and  were  from  time  to  time 
renewed  until  the  year  1834,  when  they 
were,  with  other  premises  held  of  the  manor, 
sold  under  the  Land-tax  Redemption  Act, 
the  42  Geo.  3.  c.  116,  for  the  purpose  of 
redeeming  a  portion  of  the  land-tax  charged 
on  the  living.  The  last  reversionary  grant 
of  the  lands  in  question  was  at  a  court 
baron,  holden  on  the  2nd  of  September 
1826,  of  the  Rev.  John  Keysall,  the  then 
rector,  and  that  grant  comprised  in  it,  in 
one  a^regate  holding,  and  at  one  aggre- 
gate undivided  rent,  three  ancient  tene- 
ments, originally  held  of  the  manor  under 
distinct  grants,  at  distinct  rents.  There 
were  two  other  instances  on  the  court  rolls 
(in  prior  grants)  of  the  union  in  one  grant 
of  copyhold  tenements,  formerly  held  of  the 
manor  by  distinct  grants.  By  indenture, 
dated  the  29th  of  August  1834, — ^made  be- 
tween John  Keysall,  tiie  said  rector  and  lord 
of  the  manor  of  Bredon,  the  Land-Tax  Com- 
missioners, and  Mary  Ann  Thackeray, — the 
said  J.  Keysall  did,  in  consideration,  &c., 
grant,  bargain,  sell,  and  convey,  and  the 
said  Commissioners  did  thereby  confirm 
unto  the  said  M.  A.  Thackeray  the  rever- 
sionary fee  in.  See.  (the  premises  comprised 
in  the  grant  of  the  2nd  of  September  1826), 
to  hold,  &c.  discharged  of  all  land-tax,  &c. 
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The  learned  Judge  directed  the  jury  to  find 
for  the  defendant,  and  intimated  his  opinion 
that  the  court  rolls  afforded  evidence  of  the 
existence  of  a  special  custom  in  the  manor 
to  unite  in  one  grant  tenements  originally 
held  under  distinct  grants  and  at  cdstinct 
rents:  but,  assuming  the  grant  to  be  in- 
valid, his  Lordship  thought  the  defendant 
had  an  indefeasible  title,  under  the  sale  in 
1834,  for  the  redemption  of  the  land-tax, 
which  had  caused  no  injury  to  his  succes- 
sor, inasmuch  as  if  the  grant  were  void, 
the  rector  might,  preparatory  to  the  sale, 
have  made  a  valid  grant  for  three  lives,  and 
have  pocketed  the  fine. 

/.  Hodgson  now  moved  for  a  new  trial, 
on  the  ground  of  misdirection. — The  learned 
Judge  was  wrong  in  the  view  he  took  of 
this  question  at  the  trial.  The  opinion 
he  expressed  as  to  the  evidence  afforded 
by  the  court  rolls  of  a  special  custom  in 
the  manor  to  unite  tenements  originally 
held  under  distinct  grants,  is  at  variance 
with  the  express  decision  of  the  Court  of 
Queen's  Bench  in  Doe  d.  Rayer  v.  Sinek" 
land  (1). 

[Parke,  B.— Assuming  the  grant  of 
1826  to  be  invalid,  how  do  you  get  over 
the  bargain  and  sale  under  the  Land-tax 
Redemption  Act  ?  Do  you  mean  to  contend 
that  it  gives  no  title  because  the  previous 
grant  by  the  same  lord  was  void  7] 

At  the  trial  the  Judge  thought  the  defen- 
dant's title,  under  the  deed  of  1834,  good, 
because  the  rector  might,  preparatory  to  the 
sale,  have  made  a  valid  grant  for  three  lives 
and  pocketed  the  fine,  and  so  that  no  in- 
jjvay  had  been  done  to  hn  successor.  But, 
if  the  rector  ftdled  to  make  a  valid  exercise 
of  the  power  of  sale  given  to  him  by  the  act, 
no  consideration  of  what  he  might  have 
done  to  remedy  the  defect  can  now  impart 
validity  to  the  by-gone  sale. 

[Alderson,  B. — The  95th  section  of  the 
act  makes  the  Commissioners  judges  of  the 
only  material  fact,  vis.  the  value.] 

[Parke,  B. — There  is  a  judicial  appro- 
bation of  the  sale ;  and  unless  you  impugn  it 
on  the  ground  of  firaud,  it  is  vdid.] 

The  statutory  power  which  the  rector 
had  under  the  42  Geo.  3.  c.  116.  s.  69.  en- 
abled him  to  sell  the  "  reversion  of  copyhdid 


(1)  2  Q.B.  Rep.  792 ;  s.  c.  11  Law  J.  Rep.  (w.».) 
Q.B.  305. 


lands  granted  according  to  the  custom  of 
any  manor  for  life  or  lives,  &c.,"  but  not  to 
sell,  as  he  has  done,  a  reversion  expectant 
on  a  grant  not  made  according  to  the  custom 
of  the  manor.  And  therefore,  as  the  rector 
had  no  other  power  to  alienate  the  fee,  it 
follows  that  the  attempted  sale  is  void,  from 
non-compliance  with  the  terms  of  the  act. 

[Pollock,  C.B. — You  say  there  ought 
to  have  been  three  grants  instead  of  one, 
and  then  the  sale  would  have  been  good ; 
but  is  the  sale  made  under  tlie  approbation 
of  the  Commissioners  to  be  set  aside  on 
that  ground  ?] 

[RoLFB,  B. — Assuming  that  the  grant 
was  void,  why  should  not  the  Commission- 
ers leave  it  as  it  was  ?  Is  there  any  reason 
why  they  should  have  put  the  parties  to  the 
expense  of  three  grants  ?] 

There  is  no  evidence  that  the  Commis- 
sioners knew  of  the  fact  of  the  union  of  the 
tenements  in  the  grant.     The  sale  was,  in 
truth,  an  illegal  exercise  of  the  power  givoi 
by  the  act.     A  power,  whether  given  by 
act  of  parliament  or  by  will,  should  be 
strictly  followed.     In  CockereU  v.  Cholne- 
ley  (2),  an  estate  comprising  a  manor  and 
tenements,  with  the  appurtenances,  was  de- 
vised to  trustees,  to  the  use  of  die  eldest 
son  of  Sir. H.  £.  for  life,  without  impeach- 
ment of  waste,  with  remainders  to  trustees 
to  preserve  contingent  remainders,  with  re- 
mainder to  the  first  and  other  sons  of  his 
eldest  son  in  tail  male,  &c.,  with  a  power 
to  the  trustees,  at  the  request  of  die  person 
who,  for  the  time  being,  should  be  in  pos- 
session of  or  entitled  to  the  rents  and  pro- 
fits of  the  said  manor  and  tenements,  with 
the  appurtenances,  by  virtue  of  the  limxtar 
tions  therein  contained,  by  any  deed  or 
writing,  to  make  sale  and  dispose  of  the 
same,  or  of  any  part  or  parts  of  the  manor 
and  tenements  aforesaid,  with  the  appfor- 
tenances,  to  any  person,  either  togedier  or 
in  parcels;  and  to  that  end  the  trustees 
were  alw  empowered,  by  any  deed  or  deeds, 
writing  or  writings,  to  revoke,  determine, 
or  make  void  all  and  every  or  any  of  the 
use  and  uses,  trusts,  estates,  powers,  pro- 
visoes, and  limitations  thereinbefore  limited^ 
created,  provided,  and  declared,  of  and  con- 
cerning the  manor  and  tenements  aforesaid, 
with  the  appurtenances,  sold,  to  be  sold, 

(3)  10B.&C.  564;  i.o.  1  C&F.eO. 


MICHAELMAS  TERM,  1847. 


disposed  of,  or  exchanged;  and  by  Uie 
same  or  any  other  deed  or  deeds,  writing 
or  writings,  to  limit  and  appoint  the  maaor 
and  tenements  aforesaid,  w^th  the  appur- 
tenances, whereof  the  uses  should  be  so 
revoked,  unto  the  pnrefaaser.  The  trustees 
iold  the  estate,  exclusive  of  the  timber 
growing  upon  it,  for  13,400/.,  and  the 
tenant  for  life  by  the  same  deed  sold  the 
timber,  wood,  and  underwood,  for  2,448^. 
It  was  held,  ^t  there  had  not  been  a  good 
and  valid  sale,  aecordtng  to  the  power, 
though  there  the  tenant  for  life  without 
impeadiment  of  waste  might,  at  law,  have 
cut  down  all  the  timber  trees  and  under- 
wood. 

[Parke,  B. — The  defendant  claims  under 
a  parliamentary  title,  and  there  is  no  pre- 
tence for  imputing  fraud.] 

[Pollock,  C.B. — I  do  not  see  how  the 
case  oiCockereU  v.  Chokneley  applies.  The 
rector  kAA  all  his  interest,  and  die  commis- 
sioners approved,  as  the  act  requires,  of  the 
sale ;  and  now  it  is  proposed  to  set  aside  the 
sale,  because  the  commissioners  had  not  all 
the  facts  before  them :  but  if  they  had  been 
before  them,  what  difference  oould  they 
have  made  ?] 

This  is  a  conveyance  of  an  estate  in  re- 
version, when  in  troth  it  was  an  estate  in 
possession. 

Pollock,  C.B.— I  think  there  ought  to 
be  no  rule.  This  is  an  action  of  ejectment, 
and  it  is  a  satisfaction  to  know  that  if  our 
decision  is  wrong,  die  lessor  of  the  plaintiff 
may  bring  another  ejectment,  and  if  the 
Judge  at  the  trial  should  rule  in  the  same 
way  as  in  the  present  case,  a  bill  of  excep- 
tions may  be  tendered  which  will  bring  the 
question  before  a  superior  court.  It  is 
unnecessary  to  go  at  any  length  into  the 
grounds  upon  which  our  judgment  proceeds, 
because  they  have  been  fully  shewn  in  the 
course  of  the  aigumenL  It  is  said  that  the 
reversionary  grant  is  void,  because  it  united 
three  tenements  in  one  grant.  That  is  a 
purely  technical  objecdon ;  and  it  may  be 
that  the  commissicmers  on  being  toH  of  the 
defect,  if  it  be  one,  considered  that  it  made 
CO  difference,  and  acted  as  though  there 
had  been  three  grants  instead  of  one,  and  so 
approved  of  the  sale.  Why  are  we  to  say 
that  that  transaction  is  void,  when  all  that  we 
have  to  inquire  into  is,  whether  the  substan- 


tial and  proper  price  was  paid,  and  when  it 
appears  there  was  a  bargain  and  sale,  and 
the  money  was  paid  and  no  fraud  is  imputed  f 

Parke,  B. — I  am  of  the  same  opinion. 
It  is  quite  clear  that  my  Brother  Erie  was 
right  in  the  view  he  took  of  the  case,  and 
upon  which  he  directed  a  verdict  for  the 
defendant  Whether  he  was  right  in  the 
opinion  he  expressed  as  to  the  existence  of 
a  special  custom  of  the  manor  to  unite 
ancient  tenements  in  one  grant,  and  so  that 
the  grant  of  1826  is  valid,  it  is  unneoessary 
to  decide,  because  the  defendant  claims 
under  a  bargain  and  sale,  and  also  under 
the  Land-tax  Redemption  Act.  It  is 
objected  that  die  prior  rector  did  not 
receive  an  adequate  consideration  for  the 
sale  of  the  tenements,  because  he  sold  the 
reversion  upon  a  grant  of  three  lives,  and 
received  the  price  of  the  reversion  only,  when 
it  was  in  feet  an  estate  in  possession.  That 
is  an  objection  to  the  conveyance  of  the 
reversion,  and  not  to  the  inadequacy  of 
the  price  ;  and  if  the  defendant  had  derived 
his  title  under  copy  of  court  roll,  it  might 
have  been  void  as  against  a  succeeding  lord 
of  the  manor.  But  then  the  act  of  parlia- 
ment provides,  that  the  decision  of  the  Com«- 
missioners  shall  be  conclusive  as  to  the  ade- 
quacy of  the  price ;  and  the  approbation  of 
the  commissioners,  together  with  the  con- 
veyance by  the  tenant  for  life,  is  a  good 
tide,  unless  impeached  by  fraud.  That 
being  so,  the  defendant  claims  under  the  act 
of  parliament,  and  his  tide  must  be  taken 
to  be  valid,  unless  impeadied  by  fraud,  for 
which  there  is  no  pretence  here. 

Aldebson,  B.— I  am  of  the  same  opinion. 
It  is  said  that  the  grant  of  1826  was  void, 
and  that  may  be  so;  but  if  there  was  a 
special  custom  in  the  manor  for  the  lofd  to 
unite  copyhold  tenements,  no  doubt  under 
such  custom  the  grant  would  be  good. 
That  may  have  been  so,  and  the  question 
may  have  been  before  the  Commissioners, 
who  may  have  done  what  was  perfecdy 
right  in  kw  as  well  as  in  justice. 

RoLFE,  B. — I  am  of  the  same  opinion. 
This  decision  does  not  interfere  with  the 
case  of  Coekerell  v.  Cholmeley^  which  pro* 
ceeded  on  this  ground,  that  if  the  convey- 
ance was  not  in  accordance  with  the  power, 
it  was  no  answer  to  say  that  it  might  have 
been  done  in  some  other  form.  Apply  that 
principle  here.      If  this  case  turned   oa 


EXCHEQUER  OF  PLEAS  : 


whether  the  sale  of  the  levenion  of  three 
tenements  in  one  grant  was  good,  it  wonld 
be  no  answer  to  say,  that  if  the  grantee's 
attention  had  been  called  to  it  at  the  time 
it  might  have  been  altered;  that  would  have 
been  analogous  to  the  case  of  CoekereU 
v.  Cholmeley  ;  but  the  sale  here  is  valid, 
because  made  under  the  act  of  parliament, 
and  the  sanction  of  the  Commissioners  is 
sufficient.  It  may  be  that  the  grant  of 
1826  was  void,  and  that  may  have  been 
known  to  the  Commissioners,  but  it  was 
a  mere  matter  of  form,  or  they  would  not 
have  given  their  sanction.  The  parliamen- 
tary sanction  to  the  sale  makes  a  good 
title,  and  it  is  immaterial  whether  the  Com- 
missioners knew  all  the  facts  or  not. 


Rule  refused. 


1847 
Nov 


.25./ 


THOMPSON  V,  LANGRIDGE. 


Cognovit — Appearance^  Entry  o/,  after 
Lapse  of  a  Year — Reg.  Gen,  HiL  Term, 
4  mil.  4.  rr.  35.  ^  7S— Term's  Notice. 

Where  a  cognovit,  in  the  simple  form, 
was  given  before  appearance,  and  nothing 
further  was  done  for  several  years,  the 
plaintiff  was  held  to  be  entitled  to  enter  an 
appearance,  and  proceed  an  the  cognovit, 
notwithstanding  Reg,  Gen.  HiL  term, 
4  Will,  4.  r.  35,  and  without  obtaining  the 
leave  of  a  Judge,  or  giving  a  term's  notice. 

In  this  case  the  writ  of  summons  was 
issued  on  the  29th  of  April  1840,  and  was 
served  on  the  6th  of  May.  On  the  9th  of 
May,  and  before  appearance,  the  defendant 
gave  a  cognovit  in  the  simple  form.  Nothing 
further  was  done  until  the  10th  of  May 
1847,  when  the  plaintiff  wrote  to  the  defen- 
dant to  say  he  should  proceed  en  the  cog- 
novit ;  and,  the  next  day,  entered  an  ap- 
pearance, and  judgment  having  been  signed, 
a  ca.  sa,  issued  on  the  15th,  and  the  de- 
fendant was  arrested  thereon.  On  sum- 
mons before  Piatt,  B.,  the  defendant  was, 
by  order  of  the  learned  Judge,  discharged 
out  of  custody.  A  rule,  calling  on  the  de- 
fendant to  shew  cause  why  that  order  should 
not  be  rescinded  was  obtained ;  and  now, 
(Nov.  3,) 

Willes  shewed  cause. — In  order  to  sup- 
port this  rule,  the  other  side  must  contend 


that  a  plaintiff  may  enter  an  appeaance 
on  the  11th  of  May  1847,  and  proceed  to 
judgment  and  execution  upon  a  simple 
unconditional, cognovit  given  by  the  de- 
fendant on  the  9th  of  May  1840,  a  period 
of  seven  years  and  two  days;  and  iSbst 
without  either  giving  a  tenn's  notice  or 
obtaining  the  leave  of  a  Judge ;  whereas  in 
the  case  of  a  final  judgment,  after  the  lapse 
of  a  year  and  a  day,  a  defendant  cannot  be 
arrested  without  a  set,  fa.  First,  the  plain- 
tiff was  not  entitled  to  enter  an  appearance 
at  all;  for,  by  Reg.  Gen.  HiL  tenn, 
4  Will.  4.  r.  85,  "A  plaintiff  shall  be 
deemed  out  of  court  unless  he  declare 
within  one  year  after  the  process  is  retora* 
able."  That  rule  derives  authority  from 
the  statute  11  Geo.  4.  &  1  Will.  4.  c.  70. 
8.  11,  and  therefore,  in  this  case,  the  canse 
was  really  out  of  court. 

[Parke,  B. — Suppose  there  had  been 
an  interlocutory  judgment  by  defiudt,  and 
then  a  cognovit  ?] 

In  that  case  a  tenn's  notice  would  hare 
been  necessary. 

[Parks,  B. — Not  after  a  cognovit.] 

Here  there  had  been  no  entry  of  appear- 
ance; and  the  case  is  within  the  nle  of 
court.  No  doubt  a  cognovit  implies  an 
authority  to  the  plaintiff  to  make  up  the 
record ;  but  that  must  be  done  while  there 
is  a  cause  in  court ;  here,  the  writ  having 
been  served  on  the  6th  of  May  1840,  tbe 
cause  was  out  of  court  on  the  7th  of  May 
1841.  The  case  of  Richardson  v.  Z>a^(l). 
cited  on  moving  for  this  rule,  is  not  ap- 
plicable here.  In  that  case  the  defendant 
gave  a  cognovit  after  the  expitation  of  a 
writ  of  capias  against  him ;  and  this  Conrt 
held,  that  the  plaintiff  might  enter  aift  ap* 
pearance  and  proceed  to  execution,  on  the 
ground  that  if  the  defendant  chose  volnn* 
tarily  to  come  into  court  and  give  the  oog« 
novit  he  might  do  so.  That  is  no  antbo- 
rity  for  the  entry  of  an  appearance  in  a  came 
which  is  out  of  court.  A  cognovit  given 
before  declaration  is  good^^Webb  v.  Atpi- 
nail  (2);  but  you  cannot  proceed  on  a  cog- 
novit vrithout  entering  an  appearance. 

[Parke,  B. — Then  you  argue  that  there 
is  a  difference  between  a  cognovit  given 
after  declaration,  and  a  cognovit  given  be« 

(1)  4Mee.&  WeU.384;».c.8Uw  J.IUp.(»^) 
Eich.  13. 

(2)  7  Taunt  701. 
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fore  declaradon,  the  latter  being  to  admit 
the  truth  of  a  declaration  to  be  afterwards 
filed ;  and  that  you  contend  most  be  done 
within  a  year  after  the  writ  is  returnable  ?] 
Yes;  and,  secondly,  it  is  submitted,  that 
a  cognovit  is  within  Reg.  Gen.  Hil.  term, 
4  Will.  4.  r.  73,  by  which  "  leave  to  enter 
up  judgment  on  a  warrant  of  attorney, 
above  one  and  under  ten  years  old,  must 
be  obtained  by  a  motion  in  term,  or  by 
order  of  a  Judge  in  vacation."  Webb  v. 
Aspnall  so  decides.  It  was  there  held 
that  a  cognovit  was  within  the  rule  of  Hil. 
tenn,  14  &  15  Car.  2,  which  related  to  the 
execution  of  warrants  of  attorney.  Thirdly, 
the  defendant  was  entitled  to  a  term's  notice, 
before  the  plaintiff  could  take  any  further 
proceeding. 

Bramwell  {The  Attorney  General  with 
him),  contra. — No  declaration  filed  or  de- 
livered is  necessary  previously  to  signing 
judgment  on  a  cognovit — Morley  v.  Hall 
(3).     It  pre-Bupposes  a  declaration. 

[WilUs. — Roberts  v.  Spurr  (4)  shews 
there  must  be  an  appearance  entered,  other- 
vdse  the  judgment  will  be  a  nullity.] 

[Parke,  B. — No  doubt  there  must  be 

an  appearance ;  but  a  cognovit  is  supposed 

to  be  given  by  a  person  who  is  in  court, 

and  to  authorize  the  plaintiff's  attorney  to 

doeverythingnecessary  to  obtain  judgment.] 

The  35th  rule  of  Reg.  Gen.  Hil.  term, 

4  Will.  4.  was  intended  to  apply  only  to 

cases  where  a  declaration  is  actually  filed 

or  delivered.     The  words  are  "unless  he 

declare;"  and  the  meaning  of  the  rule  is, 

that  where  the  plaintiff  is  to  declare,  ^ac- 

lically  he  is  to  do  so  within  a  year.     Here, 

the  plaintiff  was  not  bound  to  declare  at 

:ili.     Moreover,  it  is  but  a  rule  of  practice, 

and    may  be  explained   or  modified    by 

others,   and  the   practice  of  the  Queen's 

Bench  is  in  accordance  with  that  pursued 

m  this  case.     Then  as  to  the  second  point, 

the  72nd  rule  mentions  both  warrants  of 

attorney  and  cognovits,  but  the  73rd  omits 

cognovits,  and  applies  only  to  warrants  of 

attorney,  and  the  reason  may  be  found  in 

the  different  powers   they  give   and  -the 

different  circumstances  under  which   they 

are  given.     The  rule  as  to  giving  a  term's 

notice  is  not  applicable  here;  it  applies 

(3)  2  DowL  P.C.  494. 

(4)  3  Ibid.  551. 


only  to  something  to  be  done  by  the  plain- 
tiff as  to  which  something  is  to  be  done  by 
the  defendant.  It  is  applicable  to  hostile 
proceedings  only,  and  does  not  apply  where 
the  proceedings  have  been  delayed  at  the 
defendant's  request. 

Cfir.  adv,  vuU. 

Pollock,  C.B.  now  delivered  the  judg- 
ment of  the  Court  (5). — In  this  case,  which 
was  argued  on  the  second  day  of  term,  we 
are  of  opinion  the  rule  ought  to  be  made 
absolute.  The  question  turns  upon  this, 
whether,  where  a  cognovit  is  given  before 
there  is  an  appearance,  and  upon  which 
nothing  has  been  done  for  more  than  a  year, 
it  is  open  to  the  plaintiff  to  act  upon  the 
cognovit  without  a  term's  notice,  and  without 
any  application  to  the  Court  or  a  Judge,  on 
the  part  of  the  plaintiff,  for  leave  to  enforce 
the  cognovit.  Now,  a  cognovit  certainly 
may  be  given  before  appearance,  and  it 
contains  an  implied  authority  to  enter  the 
appearance.  It  admits  a  cause  of  action 
stated  upon  the  record  in  the  form  of  a 
declaration,  and  though  there  be  not  one,  it 
is  an  admission  on  the  part  of  the  defendant, 
which  operates  as  if  there  was  one.  There 
is,  therefore,  an  authority  to  enter  an  ap- 
pearance. If  there  had  been  an  appearance 
and  a  declaration,  and  then  a  cognovit,  it 
seems  to  be  clear  that  no  term's  notice 
would  be  necessary,  and  that  a  party  would 
not  be  prevented  by  any  lapse  of  time  from 
entering  up  judgment  on  the  cognovit. 
It  appears  to  us,  that  the  absence  of  a  decla- 
ration in  this  case  cannot  be  successfully 
relied  upon,  because  the  defendant  admits, 
in  fact,  that  there  is  a  declaration ;  that  there 
is  a  cause  of  action  on  the  record ;  and  that 
is  an  implied  authority  to  the  other  side  to 
enter  an  appearance  and  to  proceed  to 
judgment,  exactly  as  if  there  was  a  declara- 
tion. Neither  the  rule  of  court,  Hil.  term, 
4  Will.  4.  r.  35,  nor  any  statute,  nor  any 
analogy  arising  out  of  the  case  cited  of 
Webb  V.  Aspinallf  seems  to  us  to  apply. 
We  think,  therefore,  the  order  made  was 
not  a  correct  one,  and  the  rule  for  setting 
aside  the  order  must  be  made  absolute. 

Rtde  absolute, 

(5)  Pollock,  C.B.,  Parke,  B.,  AlderbOD,  B.  and 
Rolfe,  B. 
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SPINDLEB  AND  JESSIE  HIS  WIFE 
17.  GRELLETT. 


Promissory  Note —  When  payable  ai  f  ar- 
ticular Place — Presentment. 

Declaration^  alleging  that  the  defendant 
made  his  promissory  note,  and  thereby  pro- 
mised to  pay  to  the  plaintiffs  by  name  and 
addition  of  Miss  Jessie  Hope^  a<  10,  Duncan 
Street^  Edinburgh ^  the  sum  of  <^c.  A^er* 
mentf  that  the  plaintiff,  when  and  since  the 
said  sum  became  due  and  payable^  was 
always  ready  and  willing  to  receive  the  said 
sum  according  to  the  tenour  and  effect  of  the 
said  notCf  of  which  the  defendant  had  notice , 
yet,  S^c,  On  general  demurrer,  held,  that 
this  was  a  note  payable  at  a  particular  place^ 
and  that  the  dedaration  was  bad  for  want  of 
an  averment  of  presentment  for  payment 
there. 

Debt.  The  dedaration  stated  that  the 
defendant,  on  the  25th  of  August,  a.d.  1640, 
whilst  the  plaintiff  Jessie  was  sole  and  un- 
married, made  his  promissory  note  in  writ- 
ing, and  then  delivered  the  same  unto  the 
said  Jessie,  and  thereby  promised  to  pay 
to  her,  by  name  and  addition  of  Miss  Jessie 
Hope,  at  10,  Duncan  Street,  Edinburgh, 
the  sum  of  2002.,  by  instalments  of  15/. 
per  quarter,  to  commence  on  the  Ist  of 
December  then  next,  and  so  on  until 
the  said  sum  of  200/.  should  be  paid. 
Averment,  that  whilst  the  said  Jessie  was 
sole  and  unmarried,  divers,  to  wit,  seven 
of  the  said  instalments  had  become  due  and 
payable,  and  that  the  said  Jessie,  whilst  she 
was  sole  and  unmarried,  was  always  ready 
to  receive  the  said  last- mentioned  instal- 
ments, according  to  the  tenour  and  effect  of 
the  said  note,  and  that  since  the  marriage 
of  the  plaintiffs  (which  took  place  on  the 
10th  of  October,  a.d.  1842),  and  before  the 
commencement  of  this  suit,  the  residue  of 
the  said  instalments,  and  of  the  said  sum 
of  200Z.  in  the  said  note  specified,  had  be- 
come due  and  payable  ;  and  that  the  plain- 
tiffs since  that  time  have  always  been 
ready  to  receive  the  said  residue,  and  the 
said  sum  of  200/.,  according  to  the  tenour 
and  effect  of  the  said  note,  of  which  said 
several  premises  the  defendant,  before  the 
commencement  of  this  suit,  had  notice,  yet 
the  plaintiff  hath  not  paid«  &c. 


General  demurrer. 

One  of  the  causes  of  demiurer  was,  dot 
although  the  said  promissory  note  is  shewn 
to  have  been  drawn  payable  at  a  paitictilar 
place,  it  is  not  alleged  to  have  been  pre- 
sented there  for  payment. 

Addison,  in  support  of  the  demuner, — 
This  declaration  is  bad  for  not  averring  a 
presentment  of  the  note  at  10,  Dodcsb 
Street,  Edinburgh,  where  it  was  payable* 
There  can  be  no  doubt,  since  the  case  of 
Rowe  v.  Young (l),  that  where  a  note  or 
bill  is  drawn  payable  at  a  partkolar  place, 
a  presentment  for  payment  at  that  place 
must  be  averred  and  proved.  Sanderson  t. 
Bowes  (2)  is  a  direct  authority  for  that  pro- 
position ;  and  the  statute  1  &  2  Cieo.  4.  c  7S. 
cannot  be  relied  on  here,  for  it  does  not 
extend  to  promissory  notes.  EmhUn  v. 
Dartnell{S)  is  a  case  expressly  in  point, 
and  decided  since  that  statute. 

[Alderbon,  B.— I  suppose  it  will  be  said 
on  the  other  side,  that  the  words  "at  10, 
Duncan  Street,"  are  only  part  of  the  de- 
scription of  the  payee,  who  is  described  bj 
name  and  addition.] 

Then  it  would  have  been  of  10,  Duncan 
Street,  and  not  "  at."  The  mk  is,  that 
a  pleading  is  to  be  taken  most  strongly 
against  the  party  pleading  it.  A  contrary 
maxim  may  be  urged,  viz.  that  where  wonis 
are  capable  of  receiving  two  interpretations, 
that  is  to  be  adopted  which  wiU  give  effect 
to  the  instrument  declared  on.  But  that 
rule  must  be  received  with  some  qualifies* 
tion ;  and,  accordingly,  in  the  case  of  The 
King  v.  Stevens  (4),  Lord  Elleoborougb 
said  (5),  "  If  the  word  *  until'  occurred  in  a 
contract,  and  the  context  or  subject-matter 
shewed  that  it  was  meant  in  an  inclusire 
sense,  there  can  be  no  doubt  the  Court,  in 
furtherance  of  such  intention,  would  so 
construe  it."  In  Fleetwood  v.  Curie  (6)  it 
was  *'  agreed  that  words  of  an  ambiguoos 
sense  shall  receive  the  best  sense.*'  Is  not 
the  obvious  meaning  and  best  sense  of  these 
words,  that  the  note  is  made  payable  at  a 
particular  place  ? 

m 

(1)  2  Brod.  &  niog.  165. 

(2)  14  Eait.  500. 

(3)  12  Mee.  &  Wels.  830;  8.e.  13  Law  J.  Rep. 
(n.s.)  Kxch.  255. 

(4)  5  East,  244. 
(6)  Ibid.  257. 
(6)  Hob.  267. 
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Needhan^  costr^ — As  to  the  point  of  con- 
struction, it  is  submitted  that  this  is  not  a 
note  payable  at  a  particular  place.  If  that 
had  been  the  meaning  of  the  words  "  at  10, 
Duncan  Street,  Edinburgh,"  they  would 
iiave  been  inserted  in  the  declaration  after 
the  words  "  pay  to  her."  "  At"  is  a  term 
of  mere  description  or  addition  ;  here  it 
means  of  a  certain  name  residing  at,  &c., 
being  better  known  by  place  than  name, 
especially  in  Scotland.  Words  are  not, 
in  a  case  of  this  kind,  to  be  taken  most 
strongly  against  the  party  pleading. 

[AxDESsoK,  B. — If  the  word  "at"  means 
of,  why  not  so  state  it  ?  That  would  then 
be  stating  the  instrument  according  to  its 
legal  effect,  and  there  would  be  no  vari- 
ance.] 

It  might  have  been  more  certain  to  have 
done  so ;  and  though  there  is  no  ambiguity 
in  the  words  used,  possibly  there  may  be 
some  uncertainty ;  but  that  is  ground  of 
special  demurrer  only.  But  further,  this 
case  is  not  to  be  governed  by  the  decisions 
opon  bills  of  exchange ;  for  a  promissory 
note,  whilst  it  continues  in  its  original 
shape  of  a  promise  from  one  man  to  pay  to 
another,  bears  no  resemblance  to  a  bill  of 
exchange. 

[Pollock,  C.B.— Take  the  case  of  an 
agreement.] 

A  coYenant  to  pay  at  a  particular  place 
may  be  stated  as  a  covenant  to  pay  gene- 
rally. In  general  between  payee  and  maker 
no  demand  need  be  averred  ;  and  when  an 
instrument  is  not  negotiable,  the  maker 
cannot  refuse  payment,  though  the  payee 
be  unable  or  rdfiise  to  produce  it — fVain  v. 
Bailey  {1\  That  case  shews,  that  where 
the  note  is  not  negotiable,  no  presentment 
£br,  or  demand  of,  payment  is  necessary. 

[Pollock,  C.B.  —  All  that  Wain  v. 
Bailey  decided  is,  that  where  the  instru- 
ment is  not  negotiable,  the  payee  need  not 
produce  it.  Is  it  not  part  of  the  contract 
here  that  the  maker  will  pay  at  a  particular 
place?] 

A  promise  to  pay  at  a  particular  place 
does  not  limit  the  general  liability ;  the  only 
effect  is  to  enable  the  maker  to  relieve  him- 
self, by  shewing  that  he  was  ready  to  pay 
then  and  there,  and  that  the  plaintiff  was 
not  there  to  receive. 

(7)  10  Ad.  &  EI.  616. 


[Rolfe,  B. — Your  argument  comes  to 
this,  that  though  the  maker  is  at  the  place 
named,  and  ready  to  pay  there,  yet  because 
he  is  not  somewhere  else  to  pay  you,  you 
may  bring  an  action  against  him.] 

Then  if  presentment  be  necessary,  it  suf- 
ficiently appears  here  on  general  demurrer ; 
for  the  declaration  avers  a  readiness  to 
receive  according  to  the  tenour  and  effect  of 
the  note,  of  which  the  defendant  had  notice 
—Huffam  V.  Ellis  (8). 

[Pollock,  C.B. — There  is  nothing  here 
equivalent  to  a  direct  averment  of  present- 
ment, on  which  presentment  might  be 
proved ;  there  is  no  averment  of  demand.] 

AddttoUj  in  reply. — The  Court  will  not 
take  judicial  notice  of  the  Scotch  language ; 
and  die  only  question  is,  whether  this  note, 
by  a  reasonable  construction,  is  not  payable 
at  a  particular  place :  if  the  meaning  is  at 
all  equivocal,  the  words  are  to  be  taken 
most  strongly  against  the  party  pleading. 
Dova$ton  v.  Payne  (9),  per  Buller,  J.,  is> 
an  authority  for  both  propositions.  He  also 
cited  ThomUm  v.  Adams  (10).  If  the  pro- 
position contended  for,  that  no  presentment 
or  demand  is  necessary,  is  true,  what  a  situa- 
tion of  danger  and  difficulty  it  would  reduce 
the  maker  of  the  note  to. 

Pollock,  C.B. — I  am  of  opinion  that 
our  judgment  should  be  for  the  defendant. 
With  respect  to  the  form  of  the  note,  the 
question  is,  what  is  the  effect  of  it  as  stated 
in  the  declaration,  which  alleges  that  the 
defendant  made  his  promissory  note,  and 
thereby  promised  to  pay  to  die  plaintifl^ 
"  by  the  name  and  addition  of  Miss  Jessie 
Hope,  at  10,  Duncan  Street,  Edinburgh,  the 
sum  of,"  &c.  ?  We  must  take  it  that  that  is 
the  form  of  the  note,  and  the  question  is, 
what  is  the  legal  effect  of  such  a  note  ?  Is 
it  necessary,  on  account  of  the  ambiguity 
and  uncertainty  of  the  language,  to  seek  for 
the  meaning  of  the  parties  out  of  the  note 
itself?  or  is  it  not  rather  a  good  conclusion 
of  law,  from  the  very  form  of  the  note,  that 
it  is  payable  at  10,  Duncan  Street?  The 
act  of  1  &  2  Geo.  4.  c.  78.  does  not  apply 
to  promissory  notes  at  all ;  which  must  still 
be  presented  for  payment  at  the  place  (if 
any)  at  which  they  are  payable.     With 

(8)  3  Taunt.  415. 

(9)  2H.  Black.  531. 

(10)  5  Ma«.  k  Selw.  3S. 
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respect  to  tbe  distinction  between  notes  and 
bills,  the  only  distinction  is,  that  the  former 
are  available  only  in  the  hands  of  the  party 
to  whom  they  are  made  payable,  whereas 
the  latter  are   payable  to   any  bond  fide 
holder.     Wain  v.  Bailey  fails  to  shew  any 
such  distinction  as  that  contended  for,  that 
in  negotiable  instruments  only,  the  place  of 
payment  is  material.  Where  the  instrument 
is  between  the  parties  themselves  only,  I 
should  think  it  more  likely  upon  principle 
that  the  law  would  require  a  presentment 
at  the  place  named  for  payment.     It  is  said 
that  the  averment  that  the  plaintiff  was 
ready  to  receive  the  said  sum  according  to 
the  tenour  and  effect  of  the  note,  of  which 
the  defendant  had  notice,  sufficiently  shews 
a  presentment.     I   think    that    averment 
insufficient,  especially  to  supply  the  want 
of  an  averment  of  a  demand  of  pa3rment. 
This,  therefore,  is  a  case  in  which  the  note 
is  payable  at  a  particular  place ;  and  as  the 
declaration  omits  to  aver  either  a  present- 
ment  or  demand,  the  defendant  is  entitled 
to  judgment  on  general  demurrer. 

Alderson,  B. — I  am  of  the  same  opinion. 
We  must  constnie  this  declaration  accord- 
ing to  the  English  langus^e.  If  in  truth, 
10,  Duncan  Street,  be  a  part  of  the  descrip- 
tion of  the  payee,  the  plaintiff  should  have 
substituted  the  word  of  for  "  at ;"  and  there 
would  have  been  no  difficulty  if  it  really 
means  that :  on  the  other  hand,  if  it  means, 
as  we  must  understand  it  in  this  declaration, 
at  then  the  plaintiff  ought  not  to  succeed 
on  this  declaration,  as  it  contains  no  aver- 
ment of  presentment  or  demand. 

RoLPE,  B. — I  am  of  the  same  opinion ; 
and  think  the  demurrer  must  succeed,  as 
the  declaration  contains  no  such  averment 
of  presentment  as  the  law  requires  in  the 
case  of  a  note  payable  at  a  specified  place. 
It  is  said  that  is  not  the  true  construction 
of  this  note,  and  that  the  words  "at  10, 
Duncan  Street,"  are  descriptive  only  of  the 
person  of  the  payee ;  but  we  ought  not  to 
torture  these  words  for  the  purpose  of 
giving  them  such  a  meaning :  and  if  not, 
then  it  leaves  it  quite  plain  that  the  note  is 
payable  at  a  particular  place.  That  being 
so,  then  it  is  said  that  it  is  not  necessary  to 
aver  a  presentment,  because  the  defendant 
is  bound  to  apply  to  the  payee  herself 
wherever  she  may  be.  The  case  of  Wain 
V.  Bailey  was,  that  the  party  was  not  dam- 


nified by  the  non-delivery  up  of  the  note, 
and  not  that  presentment  was  unnecessary. 
Then  the  third  point  is,  that,  assuming  thb 
to  be  a  note  payable  at  a  particular  place, 
there  is  that  in  the  declaration  which 
amounts  to  an  averment  of  presentment 
But  that  seems  a  very  strange  constractiott 
to  put  on  the  words  "  that  the  plaintiff  wai 
always  ready  and  willing  to  receive  accord- 
ing to  the  tenour  of  the  note."  They  cannot 
apply  to  a  presentment,  and  never  were 
intended  to  mean  it.  The  want  of  this 
averment  is  fatal. 

Judgment  for  the  defendant. 


1847 
Nov 


17.     1 
.  9.  J 


ROGERS  AND  OTHERS  9. 
CHILTON. 


Pleading  —  Demurrer  —  Frivolous  De- 
murrer. 

To  an  action  upon  a  bill  for  25/.,  drawn 
by  the  defendant,  indorsed  by  him  to  K,aMd 
by  K.  to  the  plaintiff,  the  defendant  pleaded 
that  KJ's  indorsement  was  in  blank,  and 
that  after  the  bill  was  indorsed  and  beamt 
payable,  K,  paid  the  plaintiff  25h  in  satis- 
faction ;  that  the  plaintiff  delivered  the  b^ 
to  K,  who  then  and  until  and  at  the  time  of 
the  commencement  of  the  action  hiUh  been 
and  still  is  the  holder  thereof.  RepUcatm, 
that  at  the  commencement  of  the  suit  the 
plaintiff  was  the  holder  of  the  biU;  witbont 
this,  that  at  the  time  of  the  commencement  of 
the  suit  K.  was  the  holder.  The  defenda^ 
having  demurred  to  the  replication,  a  Judge 
set  aside  the  demurrer  as  frivolous : — HM 
on  motion  to  set  aside  the  Judge's  order,  that 
the  replication  was  good,  as  it  put  in  answer 
so  much  of  the  plea  as  was  necessary  to 
make  K,  the  holder  of  the  bilL 

This  was  an  application  to  rescind  aft 
order  of  Piatt,  B.  for  setting  aside  tbe 
demurrers  to  the  replications  as  frivoloas. 

The  declaration  stated  that  the  defendant 
made  his  bill  of  exchange  f(x  25L,  lad 
indorsed  the  same  to  T.  R.  Keinpy  "^ 
indorsed  it  to  the  plaintiffs. 

Plea — That  the  indorsement  by  T.  R. 
Kemp  was  in  blank,  and  after  such  indone- 
ment  and  after  the  bill  became  payable, 
T.  R.  Kemp  paid  to  the  plaintiffs  25^  in 
full  satisfaction  ;  that  the  plaintiffs  delivered 
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socb  bill  to  T.  R.  Kemp,  who  then  and 
until  and  at  and  after  the  commencement 
of  the  action  hath  been  and  still  is  the 
holder  of  the  said  bill.  The  third  plea  in 
substance  resembled  the  second. 

The  plaintiffs  replied  to  the  two  pleas, 
that  at  the  time  of  the  commencement 
of  the  suit  the  plaintiffs  were  the  holders  of 
the  bill ;  without  this,  that  at  the  time  of  the 
commencement  of  the  suit,  the  said  T.  R. 
Kemp  was  the  holder  modo  etformd. 

To  these  replications  the  defendant  de- 
murred. 

Flood  now  moved  accordingly. "—  The 
order  of  the  learned  Judge  cannot  be  sup- 
ported, for  the  demurrers  are  good,  and  the 
replications  bad.  The  latter  admit  that  the  bill 
has  been  paid,  and  is  not  in  the  hands  of 
the  plaintiffis ;  and  if  that  be  so,  it  is  imma- 
teiial  in  whose  hands  it  is.  It  is  true,  in 
the  case  of  Fraser  v.  Welsh  (1)  the  Court 
held  the  demurrer  to  a  similar  replication 
to  be  ill ;  but  that  case  is  distinguishable 
from  the  present,  or  at  all  events  Uie  Court 
will  review  it, 

[Parke,  B. — The  question  is,  whether 
the  pleas  would  be  good  if  the  allegation  of 
the  delivery  of  the  bill  to  Kemp  were  struck 
out.] 

The  plaintiffs'  replications  ought  to  have 
been,  that  Kemp  re-delivered  the  bill  to 
them  for  a  valuable  consideration,  for  it  is 
admitted  by  the  replications  that  tlie  defen- 
dant gave  Uie  bill  back  to  Kemp. 

Park£,  B. — The  question  is,  whether 
the  point  is  so  clear  that  the  demurrer 
ought  to  be  set  aside  as  frivolous.  The 
case  does  not  resemble  that  of  Fraser  v. 
f^'^eUh.  The  point  is,  what  is  involved 
in  the  traverse  of  Kemp  being  the  holder  of 
the  bill  ?  That  traverse  involves  as  much 
as  was  necessary  to  make  him  the  holder. 
It  traverses  the  delivery  of  the  bill  back  to 
him.  The  replications  are  good,  and  the 
demurrer  bad.  I  am  disposed  to  think  that 
the  plaintiffs  might  have  signed  judgment 
on  the  whole  record,  as  for  want  of  a  plea.  One 
course  would  be  to  allow  the  defendant  to  set 
aside  the  order  on  the  terms  of  paying  costs, 
producing  an  affidavit  of  merits,  adding  the 
nmiliter,  and  taking  short  notice  of  trial. 

(1)8  Mee.&  WeU.  629;  8.  c.  10  Law  J.  Rep. 
(x.9.)  Eich.  378. 

New  S£Iies,  XVII.— Excheq. 


But  under  all  the  circumstances  of  the  case, 
I  think  we  ought  to  refuse  the  rule  simply. 
Pollock,    C.B.,    Alderson,    B.,    and 
RoLFE,  B.  concurred. 

Rule  refused. 


1847 
Nov 


t7.   1 
.18./ 


THE  ATTORNEY  GENERAL  0. 
BAILEY. 


Excise  Information — Sweet  Spirits  of 
Nitre'--**  Spirits,"  Definition  of-^e  Geo.  4. 
e.  80.  ss.  101.  and  133.— 7  <$'  8  Geo.  4. 
c.  53.  *.  32.-2  Wm.  4.  c.  16.  *.  10.— 
6  ij"  7  WiU.  4.  c.  72.-5  Vict.  c.  25. 

'  Sweet  spirits  of  nitre  are  not  "  spirits*' 
within  the  meaning  of  the  stats.  6  Geo.  4. 
c.  80.  «.  101,  6  «f  7  Will.  4.  c.  72,  and 
5  Vict.  c.  25. 

A  party  buying  sweet  spirits  of  nitre  from 
one  who  is  not  a  licensed  distiller^  and  with' 
out  a  permit,  and  removing,  and  receiving 
them  after  their  removal,  knowing  that  no 
duty  has  been  paid  in  respect  of  them,  and 
that  they  have  been  illegally  distilled,  is  not 
liable  to  be  convicted  under  the  stats,  6  Geo.  4. 
c.  80.  s.  133,  7  4*  8  Geo.  4.  e.  53.  s.  32, 
and  2  Will.  4.  c.  16.  s.  10. 

The  term  **  spirits"  within  the  meaning 
of  the  6  Geo.  4.  c,  80.  signifies  an  infiam^ 
mable  liquid,  produced  by  distillation,  either 
pure  or  mixed  only  with  ingredients  which 
do  not  convert  it  into  some  article  of  com^ 
merce  not  known  in  common  parlance  under 
the  generic  appellation  of  spirits. 

This  was  an  Excise  information,  containing 
several  counts,  at  the  suit  of  the  Attorney 
General,  against  the  defendant,  for  receiving 
a  quantity  of  spirits  from  a  person  who*  was 
not  a  licensed  distiller,  &c. ;  for  receiving 
spirits  without  a  proper  permit ;  for  receiving 
spirits  after  they  had  been  removed  from  the 
place  where  they  ought  to  have  been  charged 
with  duty,  and  before  the  duty  had  been 
charged ;  and  for  removing  and  concealing 
goods  on  which  a  duty  was  imposed,  with 
intent  to  defraud  Her  Majesty  of  such  duty. 
The  defendant  pleaded  not  guilty. 

The  case  came  on  to  be  tried,  before  the 
Lord  Chief  Baron,  at  the  sittings  after 
Trinity  term,  1846,  when  by  consent  a  ver- 
dict was  taken  for  the  Crown,  subject  to  the 
opinion  of  the  Court  upon  the  following — 
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CASE. 

The  defendant  is  a  wholesale  druggist 
and  manufacturing  chemist,  residing  at 
Wolverhampton. 

In  the  month  of  Decemher  1842,  one 
William  Faulconhridge  called  upon  the 
defendant,  and  offered  him  for  sale,  without 
any  permit,  some  spirits  of  wine,  56  per 
cent,  over  ppof,  which  had  been  illegally 
and  privately  distilled,  and  which  had  not 
paid  or  been  charged  with  any  duty.  The 
defendant  was  aware  at  the  time  that  the 
spirits  so  offered  to  him  had  been  illicitly 
distilled,  and  had  not  paid  or  been  charged 
with  duty.  He  refused  to  buy  any  such 
spirits,  but  informed  the  said  Faulconhridge 
that  if  he  would  make  the  spirits  into  spirits 
of  nitre,  he,  the  defendant,  would  buy  30/. 
worth  a  week  of  him.  The  said  William 
Faulconhridge  said  he  did  not  know  how 
to  make  spirits  of  nitre,  and  the  defendant 
then  explained  to  him  how  to  do  so,  and 
furnished  him  with  certain  ingredients,  viz. 
oil  of  vitriol  and  ground  saltpetre,  and  sold 
him  a  still  for  the  purpose. 

Within  a  short  time  afterwards,  the  said 
William  Faulconhridge  mixed  the  mate- 
rials with  which  the  defendant  had  pro- 
vided him  with  a  quantity  of  illicitly  and 
privately  distilled  spirits,  which  had  not 
paid  duty,  and  distilled  from  them  sweet 
spirits  of  nitre,  and  delivered  the  spirits  of 
nitre  so  made,  consisting  of  two  gallons,  to 
the  defendant,  who  accepted  and  paid  for  it. 

From  that  time  down  to  the  time  of 
exhibiting  the  information,  the  defendant 
was  in  the  habit  of  receiving  and  paying 
for,  on  numerous  occasions,  witliout  a  per- 
mit, from  the  said  William  Faulconhridge, 
in  quantities  of  several  gallons  at  a  time, 
sweet  spirits  of  nitre,  which  were  made  from 
spirits  of  wine  and  nitric  acid  (the  nitric 
acid  being  substituted  for  the  oil  of  vitriol 
and  saltpetre  used  on  the  first  occasion). 

To  make  four  and  a  half  gallons  of  sweet 
spirits  of  nitre,  six  gallons  of  spirits,  at  56 
per  cent,  over  proof,  were  used. 

Sweet  spirits  of  nitre  is  an  article  usually 
sold  by  chemists  and  druggists,  and  the 
spirits  of  nitre  so  purchased  and  received 
by  the  defendant  from  the  said  William 
Faulconhridge  on  the  occasions  aforesaid, 
were  merchantable  sweet  spirits  of  nitre. 

The  ordinary  article  of  trade  called  sweet 
spirits  of  nitre  is  made  from  spirits  of  wine. 


on  which  a  duty  is  paid  of  lU,  9d.  per 
gallon,  and  the  ordinary  cost  price  of  sweet 
spirits  of  nitre  so  made  is  from  18^.  to  25i. 
per  gallon.  The  price  paid  by  the  defen- 
dant to  Faulconhridge  was  12<.  9d.  per 
gallon. 

The  chemical  analysis  of  sweet  spirits  of 
nitre  is  as  follows : — 80  per  cent.  UDCom- 
bined  spirits,  and  the  rest  hyponitrons 
ether.  Hyponitrous  ether  is  a  chemical 
compound  of  hyponitrous  acid  and  alcohol 
According  to  some  methods  of  making 
sweet  spirits  of  nitre,  hyponitrous  ether  is 
not  separately  produced,  while  according  to 
other  methods  they  are  made  by  a  direct 
mechanical  admixture  of  hyponitrous  etki 
with  spirits,  in  the  proportion  of  four  pints 
of  the  latter  to  one  of  the  former. 

The  spirits  from  which  the  sweet  spirits 
of  nitre  above  mentioned  were  on  all  occa- 
sions made  had  been  privately  and  illegally 
distilled  by  Faulconhridge,  who  was  not  at 
any  time  a  licensed  dealer  in  or  retailer  of 
spirits,  and  no  duty  was  ever  paid  or  charged 
on  any  part  of  such  spirits. 

The  defendant,  William  Bailey,  was 
throughout  and  during  the  whole  time  of 
the  above  dealings  and  transactions  with 
Faulconhridge  fully  aware  that  the  spirits 
of  which  the  sweet  spirits  of  nitre  above 
mentioned  were  on  every  occasion  composed 
had  been  illegally  distilled  by  the  said  Wil- 
liam Faulconhridge,  and  had  not  paid  or 
been  charged  with  the  duty,  and  that  the 
said  William  Faulconhridge  was  not  a  per* 
son  duly  qualified  and  licensed  by  law  to 
sell  or  distil  spirits. 

The  defendant  also  supplied  Faulcon- 
hridge on  the  above  occasions  with  the 
ingredients,  viz.,  in  the  first  place  with  oil 
of  vitriol  and  ground  saltpetre,  and  after- 
wards with  nitric  acid,  for  mixing  with  the 
spirit  from  which  the  spirits  of  nitre  were 
^stilled,  for  which  ingredients  no  charge 
was  made  by  the  defendant  upon  the  said 
William  Faulconhridge. 

The  pleadings  were  to  form  part  of  the 
case. 

If  the  Court  should  be  of  opinion  that  oa 
the  above  facts  the  defendant  had  readeied 
himself  liable  to  any  of  the  penalties  aoaght 
to  be  recovered  under  any  of  the  coonts  of 
the  information,  a  verdict  for  the  Crown  wis 
to  be  entered  for  one  penalty  oo  any  soch 
count.     If  the  Court  should  be  of  a  coo* 
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tniry  opinion,  a  verdict  was  to  be  entered 
for  the  defendant. 

Sir  J.  Jervis  (Attorney  General),  (April 
30th),  for  the  Crown,  contended,  that  sweet 
spirits  of  nitre  were  to  be  deemed  "  spirits" 
within  the  meaning  of  the  6  Geo.  4.  c.  80. 
ss.  92,  101.  He  cited  and  referred  to  7  &  8 
Geo.  4.  c.  53.  s.  32,  The  Attorney  General 
V.  Green  (1),  and  The  Attorney  General 
T.  Houlgrave  (2).  With  respect  to  the 
illegal  removal  of  the  spirits,  he  cited  and 
mentioned  the  schedule  of  6  &  7  Will.  4. 
c,  72,  6  Geo.  4.  c.  80.  s.  92,  and  2  Will.  4. 
c.  16.  s.  10. 

Martin,  contra,  cited  The  Attorney  Ge- 
neral V.  Green f  and  The  Attorney  General 
T.  Bailey  (3). 

[Pollock,  C.B. — If  the  case  of  The 
Attorney  General  v.  Green  were  to  occur 
again,  it  might  become  the  subject  of  some 
consideration.] 

He  also  referred  to  5  Vict.  c.  25.  s.  6. 
Tffe  London  Pharmacopoeia ;  6  Geo.  4.  c.  80. 
ss.  100, 101, 115,  133,  6  &  7  Will.  4.  c.72; 
2  Rust,  on  Crimes,  109;  Stark.  Crim, 
Plead.  193. 

The  Attorney  General  replied. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now 
delivered  by— 

Pollock,  C.B. — This  was  an  informa- 
tion against  the  defendant,  for  an  infringe- 
ment of  the  Excise  laws,  in  having  pur- 
chased and  received  from  a  man,  named 
Faulconbridge,  who  was  not  a  licensed  dis- 
tiller or  rectifier,  a  large  quantity  of  spirits, 
without  a  permit,  and  the  duty  on  which 
tiad  not  been  paid.  There  are  several 
counts  in  the  information;  the  subject- 
matter  of  the  illicit  dealing  being  in  all  of 
them  described  as  a  large  quantity,  to  wit, 
twenty  yalUms  of  "  spirits."  It  was  proved 
3t  the  trial  that  the  defendant,  who  is  a 
wholesale  druggist  and  manufacturing  che- 
inist,  had  for  some  time  been  in  the  habit  of 
purchasing  from  Faulconbridge  large  quan* 
titles  .of  sweet  spirits  of  nitre.  It  was  also 
proved  that  the  sweet  spirits  of  nitre  so 
>  )ld  were  made  by  mixing  nitric  acid  with 
>^pirits  of  wine,  except  on  the  first  occasion, 
w  hen  oil  of  vitriol  and  saltpetre  were  used 

(1)  4  Price.  224. 

(2)  11  Ibid.  217. 

<3)  16  Law  J.  Rep.  (n.s.)  Exch.  63. 


instead  of  nitric  acid.  The  spirits  used  by 
Faulconbridge,  in  making  the  sweet  spirits 
of  nitre,  had  all  been  illegally  distilled  by 
him,  and  no  duty  had  been  paid ;  all  which 
was  known  to  the  defendant,  who  supplied 
Faulconbridge  gratuitously  with  the  nitric 
add,  which  he  mixed  with  the  spirits  of 
wine.  The  sweet  spirits  of  nitre,  so  sup- 
plied by  the  defendant,  were  ordinary  mer- 
chantable sweet  spirits  of  nitre,  such  as  were 
usually  sold  by  chemists  and  druggists. 
The  defendant  was  convicted  on  all  the 
counts  of  the  information;  and  there  is  no 
doubt  but  that  the  conviction  is  perfectly 
good  if  the  sweet  spirits  of  nitre  supplied 
by  Faulconbridge  were  "spirits"  within 
the  true  intent  and  meaning  of  the  6  Geo.  4. 
c.  80.  and  two  subsequent  acts,  on  which 
the  information  was  founded.  The  Attorney 
General,  in  support  ofthe  conviction,  argued 
that  the  liquid  seized  was  clearly  "  spirits" 
within  the  statutes,  it  having  been  proved 
at  the  trial,  that  every  four  and  a  half  gal- 
lons of  the  sweet  spirits  of  nitre  in  question 
contained  six  gallons  of  spirits,  at  56  over 
proof;  and,  further,  that  the  chemical 
analysis  of  the  compound  gives  eighty  parts 
of  nncombined  spirits,  to  twenty  of  hyponi- 
trous  ether;  and  he  further  argued,  that 
by  the  very  terms  of  the  statute,  6  Geo.  4. 
c,  80.  8.  101,  such  a  mixture  is  defined  to 
be  spirits  within  the  act.  The  language  of 
the  clause  referred  to  is  as  follows :  after 
previous  enactments,  as  to  what  shall  be 
deemed  to  be  "  low  wines,*^  and  what  to  be 
**  feints,"  it  goes  on  to  enact  that  all  other 
spirits  produced  by  re-distillation,  and  which 
shall  not  have  had  any  fiavour  communi- 
cated thereto,  and  all  liquors  whatever 
which  shall  be  mixed  or  mingled  with  any 
such  spirits,  shall  be  deemed  and  called 
plain  British  spirits;  and  that  all  other 
spirits  produced  by  re-distillation,  and 
which  shall  have  had  any  flavour  commu- 
nicated thereto,  and  all  liquors  whatever 
which  shall  be  mixed  or  mingled  with  any 
such  spirits,  shall  be  deemed  a  British 
compound,  called  British  brandy.  With 
respect  to  any  argument  to  be  deduced 
from  this  last-mentioned  section,  it  must  be 
observed,  that  there  is  not  in  truth  any 
definition  as  to  what  is  meant  by  the  word 
•*  spirits."  The  section  is  not  an  interpre- 
tation clause,  explaining  the  meaning  of 
the  word  **  spirits,"  but  an  enactment  as  to 
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-what  are  to  be  deemed  to  constitute  the  dif- 
ferent classes  or  denominations  of  "  spirits/' 
It  assumes  that  ^^  spirits*'  is  a  word  of 
known  import,  and  then  proceeds  to  define 
the  different  classes  of  spirits ;  so  that  it  does 
not  enable  us  to  determine  the  material 
point  in  this  case,  namely,  what  is  the 
meaning  of  the  word  "  spirits." 

In  the  absence,  therefore,  of  any  statut- 
able definition,  we  must  assume  that  the 
word  is  used  in  the  Excise  acts  in  the  sense 
in  which  it  is  ordinarily  understood ;  and  we 
do  not  think  that  in  common  parlance  the 
word  "  spirits"  would  be  considered  as 
comprehending  a  liquid  like  sweet  spirits  of 
nitre,  which  is  in  itself  a  known  article  of 
commerce  not  ordinarily  passing  under  the 
name  of  spirits.  It  is  very  true  the  case 
finds  that  "  spirits"  enter  very  largely  into 
the  composition  of  sweet  spirits  of  nitre,  but 
so  they  do  into  the  article  called  sal  volatile, 
and  into  most,  if  not  into  all,  kinds  of 
•varnish,  and  so  as  to  other  fluids,  which 
certainly  no  one  in  common  parlance  would 
speak  of  as  "  spirits."  And  we  think  that 
nothing  can  be  taken  to  be  "  spirits"  within 
the  meaning  of  the  6  Geo.  4.  c.  80,  which 
does  not  come  under  the  definition  of  an 
inflammable  liquid  produced  hy  distillation, 
either  pure  or  mixed  only  with  ingredients 
which  do  not  convert  it  into  some  article  of 
commerce  not  known  in  common  parlance 
under  the  generic  appellation  of  spirits.  It 
will  be  observed,  that  in  the  101st  section, 
referred  to  by  the  Attorney  General,  all  the 
liquids  there  enumerated  come  within  the 
description  of  liquids  in  different  stages  of 
progress  towards  alcochol,  either  pure  or 
mixed  with  some  other  fluid  or  matter, 
supposed  to  render  them  more  agreeable  as  a 
beverage.  The  argument  derived  from  6  & 
7  Will.  4.  c.  72.  and  the  5  Vict.  c.  25,  is 
entitled  to  great  weight,  and  is  strongly 
confirmatory  of  our  view  of  this  case.  The 
object  of  those  statutes  was  to  put  England, 
Scotland,  and  Ireland  on  an  equal  footing 
in  the  exportation  from  one  country  to  the 
other  of  articles  which  have  paid  a  duty  of 
Excise,  the  amount  of  which  varies  in  the 
different  countries.  For  this  purpose  the 
statutes  allow  a  drawback,  in  the  case  of 
exportation,  from  the  country  where  the 
duty  is  high,  and  impose  a  corresponding 
duty  on  exportation  from  the  country 
where  the  duty   is  low.     These  statutes 


are  only  material  to  the  present  esse  lo 
far  as  they  shew  the  legulatDre  did  not 
treat  the  subject-matter  of  the  enactmeoti 
in  those  statutes  (and  which  in  terms 
comprise  sweet  spirits  of  nitre),  as  being 
"  spirits,"  but  as  being  mixtures,  eompoundi^ 
or  preparations,  into  the  manmfaetwe  of 
which  spirits  enter  as  the  basis  or  prine^ 
ingredient  or  material  thereof.  This  cer- 
tainly tends  very  forcibly  to  shew  that  we 
are  right  in  holding  that  sweet  spirits  of 
nitre  are  not,  in  the  opinion  of  the  legiils- 
ture,  of  themselves  to  be  considered  as 
"  spirits."  Another  strong  argument,  in 
favour  of  our  view  of  this  case,  is  denvtA 
from  the  licensing  acts.  The  6  Geo.  4. 
c.  81.  compels  every  retailer  of  "spirits"  to 
take  out  a  licence  for  which  he  is  to  pay  a 
duty  at  certain  specified  rates,  and  he  cannot 
get  such  a  licence  without  also  taking  out  a 
Hcence  to  sell  beer,  which  he  can  only  do, 
after  obtaining  a  previous  licence  from  a 
magistrate.  If,  therefore,  sweet  spirits  of 
nitre  be  "spirits"  within  the  true  intent 
and  meaning  of  the  Excise  acts,  it  can  only 
be  sold  by  a  licensed  dealer  in  beer  and 
spirits,  and  the  same  observation  will  applj 
to  sal  volatile,  spirit  varnish,  and  many  other 
articles  of  commerce,  of  which  spirits  are  a 
principal  component  part.  All  these  matters 
are  notoriously  sold,  and  indeed  this  case 
states  that  they  are  sold,  not  by  licensed 
dealers  in  spirits,  but  by  chemists,  apothe- 
caries, or  others ;  and  we  consider  this  to  be 
a  strong  confirmation  of  the  view  of  the  case 
which  treats  them  as  something  dbtmct 
from  spirits,  however  largely  spirits  may 
enter  into  their  composition.  The  only 
reported  case  relied  on  by  the  Attorney 
Genera],  was  The  Attorney  General  v. 
Green,  but  that  case  differs  materially  from 
the  present  It  was  an  information  in  rem 
for  ihe  condemnation  of  a  large  quantity  of 
liquor  preparing  for  vinegar,  fraudulently 
deposited  in  an  unentered  place.  The  in- 
formation was  firamed  on  the  43  Geo.  S. 
c.  69,  which  imposes  a  duty  on  every  barrel 
of  vinegar,  or  liquor  preparing  for  vinegar, 
which  shall  be  made  for  sale.  The  defen- 
dant was  a  blacking  manufacturer,  and  the 
liquor  was  clearly  a  preparation  for  vinegaft 
mixed  with  lamp  black  and  other  ingredients 
used  in  making  blacking ;  and  it  was  proved 
that  the  liquid,  though  used  merely  for  the 
manufacture  of  blacking,  was  really  good 
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TJn^ar,  when  it  had  been  left  to  stand  and 
deposit  the  lamp  black  and  other  materials 
used  with  it.  The  real  question  in  that 
case  was,  whether,  in  order  to  bring  the 
liquor  in  question  within  the  provisions  of 
the  statute,  it  was  necessary  to  allege  and 
prove  that  it  was  liquor  preparing  for  v ine- 
gart  far  tale  at  vinegar.  The  Court  held 
that  it  was  not,  and  that  it  was  liable  to 
seizure  if  it  was  liquor  preparing  for  vinegar 
for  sale,  whether  it  was  to  be  sold  as  vinegar 
or  <dherwite.  It  is  obvious  that  this  is  not 
at  all  the  present  case.  The  analogous 
case  would  have  been,  if  the  proceedings 
bad  been  taken  against  a  purchaser  of  the 
blacking  thus  made,  alleging  that  he  had 
unlawfully  in  his  possession  vinegar  which 
had  not  paid  duty.  The  case  is  certainly 
DO  authority  for  holding  that  such  a  pro- 
ceeding could  have  been  supported.  Inas- 
much therefore  as  sweet  spirits  of  nitre  is 
itself  a  well-known  article  of  commerce, 
not  commonly  known  under  the  name  of 
"  spirits,*'  and  not  adapted  for  ordinary  use 
as  an  intoxicating  beverage,  we  think  it 
is  Dot  "  spirits*'  within  the  meaning  of  that 
word,  as  used  in  the  information,  and  con- 
sequently there  must  be 

Judgment  for  the  defendant. 


1847.     \ 
Nov.  17.  J 


E8DAILE,  PUBLIC  OFFICER,  V. 
TRUSTWELL. 


Company — Scire  Faciat  againtt  Member 
of  Banking  Co-'Partnerthip  —  Declaratum 
--DupUcitg  and  Uneertaintg^-^J  Geo,  4. 
c.  46.  *.  18. 

Quaere — Whether  a  declaration  in  sci.  fa. 
on  a  judgment  recovered  against  the  public 
officer  of  a  banking  co-partnership  is  bad, 
trhich  alleges  that  the  defendant  at  the  time 
of  judgment  recovered  was  and  from  thence 
hUherto  hath  been  and  still  is  a  member  of 
the  said  co-partnership, 

Scmble — That  a  writ  in  that  form  would 
be  quashed  on  application  to  a  Judge  at 
chambers, 

[For  the  report  of  the  above  case,  see 
10  Law  J.  Rep.  (n.s.)  £xch.  p.  316.] 


1847 
Nov 


47.     1 
.24.    J 


WITHAM  V.  LTKCH. 


Judgment —  Suitors*  Fund ;  Annuity  pay^ 
able  out  of,  by  Order  of  Lord  Chancellor^ 
under  46  Geo.  3.  c.  l2S,^Judge*s  Order 
charging  the  Annuity, 

A  Judge  having  made  an  order ,  under  the 
1  4*  2  Vict,  c,  110.  ami  3  4*  4  Vict,  c,  82, 
charging  an  annuity^  payable  otU  of  the 
suitort*  fundf  by  order  of  the  Lord  Chau" 
ceUor,  under  the  46  Geo.  3.  c,  128, — thit 
Courtf  considering  it  doubtful  whether  the 
Judge's  order  might  not  be  enforced,  left  the 
question  of  its  validity  open,  and  discharged 
a  rule  nisi  to  set  aside  the  order. 

This  was  a  rule  obtained  by  Sir  Fitzroy 
Kelly,  on  behalf  of  the  Governor  and  Com- 
pany of  the  Bank  of  England,  calling  on  the 
plaintiff  to  shew  cause  why  two  orders  of 
Piatt,  B.,  of  the  6th  and  16th  of  July  last, 
should  not  be  rescinded. 

The  following  facts  appeared  on  affidavits, 
on  reading  which  the  rule  was  drawn  up. 
In  the  year  1738,  the  sums  belonging  to 
suitors  in  Chancery,  paid  in  under  decrees 
or  orders  of  the  Court,  having  accumulated 
to  a  very  large  sum  of  money,  an  act  of  par- 
liament was  passed,  directing  the  same  to  be 
invested,  for  account  of  the  parties  interested 
therein  and  entitled  thereto,  in  stock  or 
annuities,  to  be  purchased  in  the  name  of 
the  Accountant  General.  That  was  accord- 
ingly done,  and  the  several  accounts  opened 
under  the  act  have  since  been  popularly 
termed  "  The  Suitors*  Fund."  At  the  date 
of  the  said  order,  that  fund  consisted  of  six 
several  accounts  of  government  or  parlia- 
mentary annuities,  standing  in  the  books 
of  the  Governor  and  Company  of  the  Bank 
of  England,  kept  for  the  entry  of  the  Na- 
tional Debt  of  Great  Britian,  in  the  name 
of  the  Accountant  General  of  the  High 
Court  of  Chancery,  such  several  accounts 
having  been  opened,  and  the  several  amounts 
of  stock  carried  to  the  credit  of  such  ac- 
counts, under  and  by  virtue  of  the  follow- 
ing acts  of  parliament :  12  Geo.  2.  c.  24; 
4  Geo.  3.  c.  32 ;  5  Geo.  3.  c.  28 ;  S  8c  ^ 
Geo.  3.  sess.  2.  c.  19 ;  14  Geo.  3.  c.  43  ; 
and  32  Geo.  3.  c.  42.  In  addition  to  those 
accoun  ts,  another  or  seventh  account  was  kept 
in  the  books  of  the  Bank  of  England,  in  the 
name  of  the  Accountant  General  of  the  Court 
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of  Chancery,  called  "  The  Cash  Balance 
Account/*  which  is  an  account  of  cash  paid 
in  from  time  to  time  in  the  various  suits 
in  Chancery,  on  account  of  the  suitors  in 
Chancery,  and  to  which  account  is  also 
credited  cash  received  hy  the  Accoimtant 
General,  for  the  dividends  and  interest 
accruing  from  time  to  time  on  the  stocks 
and  annuities  so  comprised  in  the  said  six 
several  accounts  above  mentioned.  From  this 
account  monies  are  paid  under  the  orders 
of  the  Lord  Chancellor.  The  defendant, 
who  was  one  of  the  Masters  of  the  Court  of 
Chancery,  became  entitled  to  a  retiring 
pension  of  1,5001.  per  annum,  under  the 
46  Geo,  3.  c.  128,  and  under  an  order  of 
the  Lord  Chancellor,  dated  the  3 1st  of 
March  1847,  made  "  In  the  matter  of  the 
Suitors  of  the  High  Court  of  Chancery." 
By  that  order,  after  reciting  the  46  Geo.  3. 
c.  128;  the  3  &  4  Will.  4.  c.  84;  and 
a  certain  order,  petition,  and  deed  of 
resignation  of  office  by  the  defendant, 
Andrew  Henry  Lynch,  the  Lord  Chan- 
cellor did  order,  '*  that  out  of  the  interest 
and  dividends  of  the  government  or  par- 
liamentary securities,  carried  or  to  be  car- 
ried to  the  account  entitled  *  Account  of 
monies  placed  out  for  the  benefit  and  better 
security  of  the  suitors  of  the  High  Court  of 
Chancery,'  and  out  of  the  interest  and  divi- 
dends of  the  government  or  parliamentary 
securities  carried  to  the  account  entitled 
'  Account  of  securities  purchased  with  sur- 
plus interest  arising  from  securities  carried 
to  an  account  of  monies  placed  out  for  the 
benefit  and  better  security  of  the  suitors  of 
the  High  Court  of  Chancery,'  there  shall  be 
paid,  but  subject  to  and  without  prejudice 
to  the  payment  of  all  salaries  and  other 
sums  of  money,  by  any  act  or  acts  of  parlia- 
ment not  repealed  by  the  said  act  of  the 
3  &  4  Will.  4,  directed  or  authorized  to  be 
paid  thereout  by  the  governor  and  company 
of  the  Bank  of  England,  by  virtue  of  an 
order  or  orders  of  this  Court,  to  be  made 
for  that  purpose,  without  any  draft  fix)m 
the  Acountant  Greneral  of  this  court,  the 
sum  of  2032.  13«.,  being  the  proportionate 
part  of  the  annual  sum  of  2,500/.,  payable 
to  the  said  Andrew  Henry  Lynch,  as  one 
of  the  Masters  in  Ordinary  of  this  court, 
and  which  accrued  from  the  25th  of  Febru- 
ary last,  the  last  quarterly  day  of  payment 
thereof,  to  the  said  25th  of  March  inst,  the 


day  of  the  resignation  of  the  said  Andrew 
Henry  Lynch  (both  days  inclusive) ;  and 
his  Lordship  doth  hereby,  on  the  ground 
that  the  said  Andrew  Henry  Lynch  is 
afflicted  with  permanent  infinnity,  dis- 
abling him  froip  the  due  execution  of  his 
office,  further  order,  that  out  of  the  diri- 
dends  and  interest  of  the  government  or 
parliamentary  securities,  carried  to  the  said 
account  entided  'Account  of  monies  placed 
out  for  the  benefit  and  better  security  of 
the  suitors  of  the  High  Court  of  Chancery,' 
and  out  of  the  interest  and  dividends  of  any 
govemmentor  parliamentary  securities,  alter 
the  passing  of  the  said  act,  46  Geo.  3,  to 
be  purchased  and  placed  to  the  last-men- 
tioned account,  but  subject  to  and  without 
prejudice  to  the  payment  of  all  salaries  and 
other  sums  of  money,  by  the  several  acts 
of  parliament,  in  the  said  act  46  Geo.  3. 
mentioned  or  referred  to,  directed  or  autho- 
rized to  be  paid  thereout,  there  shall  be 
paid  by  the  Governor  and  Company  of  the 
Bank  of  England  to  the  said  Andrew  Hemv 
Lynch,  an  annuity  or  clear  yearly  sum  of 
1,5001.,  by  even  and  equal  quarterly  pay- 
ments, on  the  5th  day  of  January,  the  5th 
day  of  April,  the  5th  day  of  July,  and  the 
1 0th  day  of  October  in  every  year,  firom  the 
period  of  his  resigning  his  said  office,  for 
and  during  the  term  of  his  natural  life,  free 
from  parliamentary  taxes,  the  first  quarteHy 
payment  thereof  to  be  made  on  the  5th  day 
of  July  next,  without  any  draft  from  the 
said  Accountant  General  for  that  purpose ; 
and  his  Lordship  doth  order,  that  there  be 
paid  in  like  manner,  but  subject  as  lastly 
hereinbefore  mentioned,  to  the  said  Andrew 
Henry  Lynch,  on  the  5th  day  of  April  next, 
the  sum  of  41/.  13«.  4(/.,  being  the  propor- 
tionate part  of  the  said  annuity  or  clear 
yearly  sum  of  1,5001.,  which  will  have 
accrued  from  the  said  25th  day  of  March 
to  the  said  5  th  day  of  April  next,  without 
any  draft  from  the  said  Accountant  Creneial 
for  that  purpose." 

There  was  no  appropriation  of  any  part 
of  the  said  stocks,  funds,  securities,  or 
monies  for  the  purpose  of  paying  the  said 
annual  sum  of  l,500i. ;  but  the  Bank  of 
England  are  in  the  habit  of  paying  salaries 
and  pensions  under  the  order  of  the  Court 
of  Chancery  to  a  large  amount  oat  of  the 
said  funds.  The  two  sums  of  203A  1^ 
and  41/.  I3s,  4d.  mentioned  in  the  abo?e 
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order  were  paid  on  the  11th  of  May  1847, 
by  the  Bank  to  the  defendant's  attorney  duly 
authorized  out  of  the  general  cash  balance 
to  the  credit  of  the  last- mentioned  seventh 
account* 

On  the  6th  of  July  the  following'  order 
nisi  of  Piatt,  B.,  dated  on  that  day,  was 
served  on  the  Governor  and  Company -of 
the  Bank  of  England :— "  Witham  v.  Lynch. 
Upon  reading  the  affidavit  of  the  plaintiff, 
I  do  order  Uiat  unless  cause  be  shewn  to 
the  contrary,  at  my  chambers,  in  Rolls 
Garden,  Chancery  Lane,  on  Tuesday  next, 
at  ten  o'clock  in  the  forenoon,  the  annuity 
of  the  sum  of  l,500j.  a-year,  payable  to 
the  defendant  as  a  superannuated  Master  of 
the  Court  of  Chancery  out  of  the  suitors' 
fund,  standing  in  the  books  of  the  Governor 
and  Company  of  the  Bank  of  England,  in 
the  name  of  the  Accountant  General  of  the 
Court  of  Chancery,  stand  charged  with  the 
payment  to  the  plaintiff  of  the  sum  of 
4,0O7i.  17<.,  the  amount  of  the  judgment 
debt  in  this  action,  pursuant  to  the  sta- 
tutes in  that  case  made  and  provided." 
On  the  16th  of  July,  an  order  absolute  of 
the  said  Judge,  dated  on  that  day,  was 
served  on  the  Bank  of  England  as  follows : — 
'*  JVitham  v.  Lynch.  Upon  hearing  counsel 
on  both  sides,  and  upon  reading  the  affi- 
davits of  the  plaintiff,  I  do  order  that  the 
annuity  of  the  sum  of  1,500/.  a-year  pay- 
able to  the  defendant,  as  a  superannuated 
Master  of  the  Court  of  Chancery  out  of  the 
suitors'  fund,  standing  in  the  books  of  the 
Governor  and  Company  of  the  Bank  of 
England,  in  the  name  of  the  Accountant 
General  of  the  Court  of  Chancery,  stand 
charged  with  the  payment  to  the  plaintiff  of 
the  sum  of  4,007/.  17«.9  the  amount  of  the 
judgment  debt  in  this  action,  pursuant  to 
the  statutes  in  that  case  made  and  provided." 
These  orders  were  made  under  the  1  &  2 
Vict.  c.  110.  ss.  14,  15,  and  the  3  &  4 
Vict,  c  82.  s.  1.  (I). 

(1)  The  1  &  2  Vict  c.  110.  a.  14.  enaets, "  That 
•f  any  penon  against  whom  any  jodgment  shall 
nave  been  entered  np  in  any  of  Her  Majesty's  supe- 
Kxr  courts  at  Westminster  shall  have  any  govern- 
Tntnt  stock,  fonds,  or  annuities,  or  any  stock  or 
ihares  of  or  in  any  public  company  in  England 
(whether  ineoiporated  or  not),  standing  in  his  name 
ta  his  own  right,  or  in  the  name  of  any  person  in 
tru^t  for  him,  it  shall  be  lawful  for  a  Judge  of  one 
af  the  superior  courts,  on  the  application  of  any 
{oHfi^cnt  creditor,  to  order  that  such  stock,  funds, 
annuities,  or  shares,  or  such  of  them  or  such  part 


On  the  12th  of  July,  after  service  of 
the  above  order  nus,  the  quarter's  pen- 
sion, due  on  the  5th  of  July,  was  demanded 
at  the  Bank  by  and  was  paid  to  the  autho- 
rized attorney  of  the  defendant  out  of  the 
money  standing  to  the  credit  of  the  said 
seventh  account.  The  plaintiff  had  since 
brought  an  action  on  the  case  against  the 
Bank  of  England,  to  recover  damages  in 
respect  of  that  payment. 

thereof  respectively  as  he  shall  think  fit,  shall  stand 
charged  with  the  payment  of  the  amount  for  which 
judgment  shall  have  been  so  recovered,  and  interest 
thereon,  and  such  order  shall  entitle  the  judgment 
creditor  to  all  such  remedies  as  he  would  have  been 
entitled  to  if  such  charge  had  been  made  in  his 
&vour  by  the  judgment  debtor ;  provided  that  no 
proceedings  shall  he  taken  to  have  the  benefit  of 
sueh  charge  until  after  the  expiration  of  six  calendar 
months  firom  the  date  of  such  order. 

By  sect  15.  the  order  of  the  Judge  is  to  he  an 
order  msi  made  ex  parte  in  the  first  instance,  and  is 
to  restrain  the  Bank  of  England  from  permitting  a 
transfer  until  the  order  is  made  absolute  or  dis- 
charged. 

The  3  &  4  Vict  c.  82.  s.  1.  enacta,  "  That  the 
aforesaid  provisions  of  the  said  act  (the  1  &  2  Vict 
c.  110.  s.  14.)  shall  be  deemed  and  taken  to  extend 
to  the  interest  of  any  judgment  debtor,  whether  in 
possession,  remainder,  or  reveraion,  and  whether 
vested  or  contingent,  as  well  in  any  such  stocks, 
funds,  annuities,  or  shares  as  aforesaid,  as  also  in 
the  dividends,  interest,  or  annual  produce  of  any 
such  stock,  funds,  annuities,  or  shares ;  and  when- 
ever any  such  judgment  debtor  shall  have  any 
estate,  right,  title,  or  interest,  vested  or  contingent, 
in  possession,  remainder  or  reversion,  in,  to,  or  out 
of  any  such  stocks,  funds,  annuities,  or  shares  as 
aforesaid,  which  now  are  or  shall  hereafter  be  stand- 
ing in  the  name  of  the  Accountant  General  of  the 
Court  of  Chancery,  or  the  Accountant  General  of 
the  Court  of  Exchequer,  or  in,  to,  or  out  of  the 
dividends,  interest,  or  annual  produce  thereof,  it 
shall  be  lawful  for  such  Judge  to  make  an  order  as 
to  such  stock,  funds,  annuities,  or  shares,  or  the 
interest,  dividends,  or  annual  produce  thereof,  in 
the  same  way  as  if  the  same  had  been  standing 
in  the  name  of  a  trustee  of  such  judgment  debtor : 
Provided  always,  that  no  order  of  any  Judge  as  to 
any  stock,  funds,  annuities,  or  sharea  standing  in  the 
name  of  the  Accountant  General  of  the  Court  of 
Chancery,  or  the  Accountant  General  of  the  Court 
of  Exchequer,  or  as  to  the  interest,  dividends,  or 
annual  produce  thereof,  shall  prevent  the  Governor 
and  Company  of  the  Bank  of  England,  or  any  pub- 
lic company,  from  permitting  any  transfer  of  such 
stock,  innds,  annuities,  or  shares,  or  payment  of 
the  interest,  dividends,  or  annual  produce  thereof, 
in  such  manner  as  the  Court  of  Chancerv  or  the 
Court  of  Exchequer  respectively  may  direct,  or 
shall  have  any  greater  ei^t  than  if  such  debtor 
had  charged  such  stock,  funds,  annuities,  or  shares, 
or  the  interest,  dividends,  or  annual  produce  thereof, 
in  favour  of  thejudgment  creditor,  with  the  amount 
of  the  sum  to  be  mentioned  in  any  such  order.*' 
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Martin  and  Peacock  now  shewed  cause 
against  the  above  rule. — The  learned  Judge's 
orders  are  correct.  The  suitors*  fund  has 
been  dealt  with  by  the  legislature  as  an 
existing  property.  *  Under  the  46  Geo.  3. 
c.  128.  s.  2.  a  certain  sum  is  to, be  invested 
in  public  securities,  and  according  to  the 
powers  conferred  on  him  by  that  act  of 
parliament,  the  Lord  Chancellor  has  by  his 
order  created  this  annuity.  Having  made 
the  order  he  has  no  power  to  interfere :  it 
is  an  absolute  annuity,  always  available; 
and  there  is  no  uncertainty  in  it  any 
more  than  there  would  be  in  a  charge  on 
land.  Under  the  Chancellor's  order  there 
is  a  primary  obligation  on  the  Bank  of 
England  to  pay  Uie  money.  The  words 
"government  stock"  in  the  I  &  2  Vict, 
c.  110.  8.  14.  mean  government  stock  so 
called ;  and  by  the  3  &  4  Vict.  c.  82.  s.  1. 
the  provisions  of  that  section  are  extended 
to  the  interest  of  any  judgment  debtor  whe- 
ther in  possession,  remainder,  or  reversion, 
and  whether  vested  or  contingent,  as  well 
in  any  such  stocks,  funds,  annuities,  or 
shares  as  aforesaid,  as  also  in  the  dividends, 
interest,  or  annual  produce  of  any  such 
stock,  fimds,  annuities,  or  shares ;  and  when 
standing  in  the  name  of  the  Accountant 
General  of  the  Court  of  Chancery,  they  are 
chargeable  in  the  same  way  as  if  the  same 
had  been  standing  in  the  name  of  a  trustee 
of  the  judgment  creditor.  Here,  the  defen- 
dant had  a  clear  vested  estate  in  possession 
in  the  annual  produce  of  the  funds  standing 
in  the  name  of  the  Accountant  General  of 
the  Court  of  Chancery  ;  and  therefore  it 
was  lawful  for  the  learned  Judge  to  charge 
it,  and  the  orders  made  by  him  are  correct. 

[Alderson,  B. — The  last  statute  was 
passed  because  we  thought  the  Lord  Chan- 
cellor was  not  a  trustee.] 

If  these  orders  are  not  within  the  acts  of 
parliament,  then  they  are  invalid  and  of  no 
effect  at  all,  and  it  is  unnecessary  to  set 
them  aside. 

[Alderson,  B. — That  is  rather  a  dan« 
gerous  argument,  because  it  would  be  incon- 
sistent with  the  dignity  of  this  Court  to 
make  an  order  which  cannot  be  enforced.] 

[Parks,  B. — ^You  mean  to  say  that  if 
the  Court  feel  any  doubt  about  it,  the  order 
should  be  allowed  to  stand.] 

Yes ;  because-  the  question  may  then  be 
carried  to  the  House  of  Lords.    The  order 


is  only  to  be  enforced  in  the  Cooit  of 
Chancery  where  all  the  equities  relating  to 
the  fund  may  be  taken  into  consideration. 

Sir  Fitzroy  Kelly  and  Sir  J.  Bayky. 
in  support  of  the  rule.  —  The  form  of 
the  Lord  Chancellor's  order  and  the  tenns 
of  the  act  of  parliament,  on  which  it  it 
founded,  plainly  shew  that  this  order  is 
invalid  and  do  not  admit  of  any  doubt 
on  the  point.  The  order  directs  Uie  pay- 
ment of  an  annuity  out  of  certain  stock  or 
funds  standing  in  the  books  of  the  Bank 
of  England,  and  belonging  to  the  suitors  of 
the  Court  of  Chancery ;  it  is  charged  on  the 
dividends  and  interest  arising  out  of  the 
suitors*  fund.  It  is  not  stock  standing  in 
the  name  of  the  defendant,  or  in  the  name 
of  any  one  in  trust  for  him,  but  it  is  vhat 
the  order  caUs  it,  an  annuity,  f.  e.  a  pension 
to  be  paid  out  of  the  proceeds  of  a  particidar 
fund,  which  is  the  property  of  the  suitors 
of  the  Court  of  Chancery,  standing,  under 
certain  acts  of  parliament,  in  the  Bank  of 
England,  in  the  name  of  the  Accountant 
General  of  that  court,  but  not  in  trust  in 
any  way  for  the  defendant.  The  order 
recites  and  is  framed  in  accordance  with  the 
terms  of  the  46  Geo.  3.  c.  128.  s.  2 ;  and  h 
is  important  to  observe  that  neither  by  the 
order  nor  in  practice  is  there  any  stock  or 
dividends  specifically  appropriated  so  as  to 
stand  in  the  name  of  the  d^endant,  or  sbj 
one  in  trust  for  him.  Indeed,  the  6Ui 
section  of  that  act  shews  clearly  that  the 
legislature  did  not  intend  to  appropriate 
the  suitors'  money  to  their  prejudice ;  and  if 
it  could  so  happen  that  the  whole  moner 
could  be  claimed  by  its  rightful  ownerv 
they  would  be  entitled  to  it,  and  there 
would  be  no  means  of  paying  this  annuity. 

[Alderson,  B.  — Is  not  my  Brother 
Piatt's  order  the  order  of  the  Court  acting 
by  the  Judge?  Cotdd  it  be  enforced  bj 
attachment  ?  and  have  we  any  jurisdictios 
over  it  ?] 

If  the  Bank  of  England  took  no  nodct 
of  it,  they  would  certainly  be  liable  to  an 
attachment.  This  is  an  order  made  bj  a 
Judge  as  a  member  of  one  of  the  superior 
courts. 

[Parks,  B.*— Acting  on  behalf  of  the 
Court  as  a  member  of  &e  Court.] 

Yes ;  and  the  15th  section  of  the  I  &  - 
Vict.  c.  110.  provides  that  the  Judge  shall 
upon  the  application  of  the  judgment  cn> 
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dftor  or  "any  person  interested*'  have  fbll 
power  to  discharge  the  order.  So  that 
there  is  no  doubt  Uie  Bank  of  England  may 
apply  to  rescind  the  orders.  This  question, 
however,  does  not  depend  wholly  on  prin- 
ciple. In  the  case  of  Morris  v.  Manesiy 
(2),  it  was  held  that  a  Judge's  order  charg- 
ing a  pension  g^ranted  by  the  East  India 
Company  was  not  authorized  by  the  1  &  2 
Vict  c.  110,  and  the  Court  set  aside  an 
order  itm  on  the  application  of  the  East 
India  Company. 

[AiDERSOK,  B.**-The  question  of  juris- 
diction could  not  have  arisen  there.] 

It  really  is  the  same  question ;  though 
here  there  is  a  final  order. 

[Aldersok,  B. — ^Then  Morris  v.  Manesiy 
OFermles  Brown  v.  Bamford  (3).] 

Not  on   the  point  that  the  Court  has 
jaiisdiction  to  set  aside  the  final  order  if 
wrongly  made.     That  case  is  a  clear  autho- 
rity for  saying  that  the  Court  has  power  to 
lescind  this  order.     With  respect  to  the 
power  to  make  the  orders,  there  is  nothing 
in  the  1  &  2  Vict  c.  110.  or  the  3  &  4 
Vict.  c.  82.  which  points  to  any  pension  or 
annuity.      It  is  government  stock  alone 
standing  in  the  name  of  the  judgment  debtor, 
or  some   one  in  trust  for  him,  which  is 
chargeable   by  the  first  act.      Then   the 
subsequent  act  makes  a  change  only  in  this, 
that  where  stock  is  standing  in  the  name  of 
a  party,  which  is  paid  into  the  Court  of 
Chancery,  to  abide  the  event  of  a  suit,  for 
instance,  and  so  stands  in  the  name  of  the 
Accountant  General  of  the  Court,  it  may 
be  charged  ;  but  here,  there  is  no  stock  or 
dividend  in  the  name  of  the  defendant. 

[Parke,  B. — You  say  this  order  charges 
a  kind  of  fluctuating  stock,  and  not  any 
stock  or  dividend  specifically  appropriated.] 
The  order,  in  truth,  charges  by  its  lan- 
guage the  annuity  payable  to  the  defendant 
3ut  of  the  suitors'  fund,  and  that  is  the 
allacy  of  the  order. 

[Pollock,  C.B. — The  last  act  uses  the 
fford  "  interest'*] 

Yes ;  that  may  be  in  reversion,  but  still 
t  must  be  in  some  specific  stock. 

[Pollock,  C.B. — The  question  is,  whe- 
her  this  la  an  interest  in  any  government 

(2)  7  Q.B.  Rep.  674;  ■.e.HUw  J.Rep.(N.8.) 
\  B.  2S5. 

iZ)  9  Ulee.  &  WeU.  42 ;  8.c.  11  Law  J.  Rep.  (ir.8.} 
^cb.  53. 
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stock,  fimds,  annuities,  or  shares,  or  the 
dividends  thereof  standing  in  the  name  of 
the  Accountant  Greneral.] 

The  orders  should  have  specified  what 
stock  the  Bank  were  to  be  restrained  from 
transferring. 

[Aldebson,  B. — The  Court  of  Chancery 
may  direct  what  it  thinks  proper,  notwith- 
standing the  order  of  the  Judge.] 

Pollock,  C.B. — ^We  are  all  of  opinion 
that  my  Brother  Piatt's  orders  shotdd  not  be 
set  aside ;  not  because  we  have  come  to  any 
dear  opinion  on  the  point ;  but  we  think 
there  is  sufficient  doubt  raised  in  the  case  to 
place  us  in  a  situation  to  allow  the  orders 
to  stand.  If  we  were  to  set  aside  the 
order  we  should  conclude  the  question ;  and 
to  say*  nothing  about  the  acts  of  parliament, 
our  power  to  interfere  with  the  order  is 
much  too  doubtful  for  us  now  to  set  it  aside. 
If  the  order  is  good,  it  may  be  that  it  will 
stand ;  if  it  is  bad,  it  may  be  set  aside.  We 
leave  the  question  of  its  validity  open. 

Alderson,  B.  —  The  question  is  too 
doubtful  for  us  to  act  upon  affirmatively 
either  way. 

RoLFE,  B. — The  plaintiff  had  better  not 
force  the  Court  to  a  decision  upon  the 
point. 

Rule  discharged. 


1847 
Nov 
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SHAW  V.  KAY. 


Lease,  Commencement  and  Execution  of 
— Covenant  to  repair. 

Where  a  lease  is  executed  on  a  certain 
day^  habendum  from  a  previous  day,  the 
tenant  who  has  entered  between  the  two  days 
is  not  liable  on  the  covenant  to  repair  for 
breaches  committed  during  the  interval. 

Covenant.  The  declaration  aUeged  that 
the  plaintiff,  by  an  indenture  of  lease  of  the 
9th  of  November  1842,  demised  a  shop  and 
dwelling-house  to  the  defendant,  subject  to 
certain  covenants  to  repair,  and  alleged  as 
a  breach  that  the  defendant  ptdled  down 
and  destroyed  a  great  part  of  the  dwelling- 
house.  The  defendant  pleaded  non  est 
factum,  and  traversed  the  breach  in  the 
declaration. 
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of  Chancery,  called  "  The  Cash  Balance 
Account/*  which  is  an  account  of  cash  paid 
in  from  time  to  time  in  the  various  suits 
in  Chancery,  on  account  of  the  suitors  in 
Chancery,  and  to  which  account  is  also 
credited  cash  received  hy  the  Accountant 
General,  for  the  dividends  and  interest 
accruing  from  time  to  time  on  the  stocks 
and  annuities  so  comprised  in  the  said  six 
several  accounts  above  mentioned.  From  this 
account  monies  are  paid  under  the  orders 
of  the  Lord  Chancellor.  The  defendant, 
who  was  one  of  the  Masters  of  the  Court  of 
Chancery,  became  entitled  to  a  retiring 
pension  of  1,500/.  per  annum,  under  the 
46  Geo.  3.  c.  128,  and  under  an  order  of 
the  Lord  Chancellor,  dated  the  3 1st  of 
March  1847,  made  *'In  the  matter  of  the 
Suitors  of  the  High  Court  of  Chancery." 
By  that  order,  after  reciting  the  46  Geo.  3. 
c.  128;  the  3  &  4  Will.  4.  c.  84;  and 
a  certain  order,  petition,  and  deed  of 
resignation  of  office  by  the  defendant, 
Andrew  Henry  Lynch,  the  Lord  Chan- 
cellor did  order,  '*  that  out  of  the  interest 
and  dividends  of  the  government  or  par- 
liamentary securities,  carried  or  to  be  car- 
ried to  the  account  entitled  'Account  of 
monies  placed  out  for  the  benefit  and  better 
security  of  the  suitors  of  the  High  Court  of 
Chancery,'  and  out  of  the  interest  and  divi- 
dends of  the  government  or  parliamentary 
securities  carried  to  the  account  entitled 
'  Account  of  securities  purchased  with  sur- 
plus interest  arising  from  securities  carried 
to  an  account  of  monies  placed  out  for  the 
benefit  and  better  security  of  the  suitors  of 
the  High  Court  of  Chancery,'  there  shall  be 
paid,  but  subject  to  and  without  prejudice 
to  the  payment  of  all  salaries  and  other 
sums  of  money,  by  any  act  or  acts  of  parlia- 
ment not  repealed  by  the  said  act  of  the 
3  &  4  Will.  4,  directed  or  authorized  to  be 
paid  thereout  by  the  governor  and  company 
of  the  Bank  of  England,  by  virtue  of  an 
order  or  orders  of  this  Court,  to  be  made 
for  that  purpose,  without  any  draft  fix)m 
the  Acountant  General  of  this  court,  the 
sum  of  203/.  13«.,  being  the  proportionate 
part  of  the  annual  sum  of  2,500/.,  payable 
to  the  said  Andrew  Henry  Lynch,  as  one 
of  the  Masters  in  Ordinary  of  this  court, 
and  which  accrued  from  the  25th  of  Febru- 
ary last,  the  last  quarterly  day  of  payment 
thereof,  to  the  said  25th  of  March  inst,  the 


day  of  the  resignation  of  the  said  Andrew 
Henry  Lynch  (both  days  inclusive);  sad 
his  Lordship  doth  hereby,  on  the  gronnd 
that  the  said  Andrew  Henry  L3rnch  i> 
afilicted  with  permanent  infirmity,  dit* 
abling  him  froip  the  due  execution  of  his 
ofiSce,  further  order,  that  out  of  the  divi- 
dends and  interest  of  the  government  or 
parliamentary  securities,  carried  to  the  said 
account  entitled  'Account  of  monies  placed 
out  for  the  benefit  and  better  security  of 
the  suitors  of  the  High  Court  of  Chancery,' 
and  out  of  the  interest  and  dividends  of  any 
government  or  parliamentary  securities,  after 
the  passing  of  the  said  act,  46  Geo.  8,  to 
be  purchased  and  placed  to  the  last-men- 
tioned account,  but  subject  to  and  without 
prejudice  to  the  payment  of  all  salaries  and 
other  sums  of  money,  by  the  several  acts 
of  parliament,  in  the  said  act  46  Geo.  S. 
mentioned  or  referred  to,  directed  or  autho- 
rized to  be  paid  thereout,  there  shall  be 
paid  by  the  Governor  and  Company  of  the 
Bank  of  England  to  the  said  Andrew  Heniy 
Lynch,  an  annuity  or  clear  yearly  sum  of 
1,500/.,  by  even  and  equal  quarterly  pay- 
ments, on  the  5th  day  of  January,  the  5th 
day  of  April,  the  5th  day  of  July,  and  the 
1 0th  day  of  October  in  every  year,  from  the 
period  of  his  resigning  his  said  office,  for 
and  during  the  term  of  his  natural  life,  free 
from  parliamentary  taxes,  the  first  quarteiiy 
payment  thereof  to  be  made  on  the  5th  day 
of  July  next,  without  any  draft  from  the 
said  Accountant  General  for  that  purpose ; 
and  his  Lordship  doth  order,  that  there  be 
paid  in  like  manner,  but  subject  as  lasdy 
hereinbefore  mentioned,  to  the  said  Andrew 
Henry  Lynch,  on  the  5  th  day  of  April  next, 
the  sum  of  41/.  13s.  4(/.,  being  the  propor- 
tionate part  of  the  said  annuity  or  clear 
yearly  sum  of  1,500/.,  which  will  have 
accrued  from  the  said  25th  day  of  March 
to  the  said  5th  day  of  April  next,  without 
any  draft  from  the  said  Accountant  General 
for  that  purpose." 

There  was  no  appropriation  of  any  part 
of  the  said  stocks,  fiinds,  securities,  or 
monies  for  the  purpose  of  paying  the  said 
annual  sum  of  1,500/.;  but  the  Bank  of 
England  are  in  the  habit  of  pa3ring  salaries 
and  pensions  under  the  order  of  the  Coort 
of  Chancery  to  a  large  amount  out  of  the 
said  funds.  The  two  sums  of  203/.  13i. 
and  41/.  13«.  4c/.  mentioned  in  the  above 
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Assampsit  The  declaration  stated,  that 
the  defendant  was  indebted  to  the  plaintiff 
in  10/.,  for  the  wages  or  salary  of  the 
plaintiff,  then  due  and  payable,  as  the  hired 
servant  of  defendant,  and  on  his  retainer. 
Account  stated. 

Plea— Non  assumpsit. 

At  the  trial,  before  the  under-sheriff  of 
Bristol,  in  August  last,  it  appeared  that  the 
dtlendant,  having  missed  some  money  from 
ills  house,  had  discharged  all  his  servants, 
and  amongst  others  the  plaintiff,  who  was 
bis  cook,  and  that  the  present  action  was 
brought  to  recover  a  month's  wages,  com- 
mencing on  the  day  of  discharge  from  the 
(ietendant's  service.  The  plaintiff  was 
nun  suited  at  the  trial,  on  the  ground  that 
she  could  not,  in  this  form  of  action,  recover 
a  mouth's  wages  for  a  period  subsequently 
to  her  discharge,  but  that  she  ought  to  have 
declared  specially. 

A  rule  nisi  was  afterwards  obtained  by 
M.  Smith f  to  set  aside  this  nonsuit,  against 
which — 

Greenwood  shewed  cause. — The  plaintiff 
cannot,  under  the  common  count  for  wages, 
rtcover  in  respect  of  the  month  during 
which  she  was  not  in  the  defendant's  ser- 
vice, 

[Parke,  B. — There  are  several  autho- 
rities both  ways,  and  the  Court  must  there- 
fore, on  review  of  the  whole,  decide  which 
i:lass  of  cases  is  correct.] 

Archard  v.  Homor  (1)  is  precisely  in 
p'>iat.  The  facts  of  that  case  were  similar 
to  the  present,  and  Lord  Tenterden  said, 
"  On  that  count  (the  count  for  wages)  you 
cannot  recover  for  any  more  than  the  time 
>ou  have  actually  served."  That  case,  in 
*'tTect,  overrules  Gandell  v.  Pontigny  (2), 
where  Lord  Ellenborough  ruled  that  where 
a  servant  is  hired  by  the  quarter  and  dis- 
charged without  sufficient  cause  in  the 
luiddie  of  it,  he  may  recover  a  quarter's 
vages  under  a  count  in  indebitatus  assump' 
f^it,  for  work  and  labour.  There,  however, 
the  plaintiff  made  an  offer  to  do  the  duties 
'>t  his  situation.  In  Smith  v.  Hay  ward  (3), 
the  inclination  of  the  Court  was,  that  an 
iution  like  the  present  could  not  be  main- 
tained.   The  decision  of  the  Court  in  Snel- 

(1)  3  C»r.  &  Pay.  349. 
2)  4Cwnpb.  875. 
•>)  7  Ad.  fie  £1.  5H:  s.  c  7  Law  J.  Rep.  (n.8.) 

1^  B.  3. 


liny  V.  Lord  Huntinyfield  (4)  would  have 
been  different  if  the  argument  on  the  other 
side  is  correct ;  for  the  plaintiff  could  there 
have  recovered  on  the  common  count  for 
wages.  The  opinion  of  the  reporters  in 
that  case  (p.  26)  is,  that  Gandell  v.  Pon- 
tiyny  cannot  be  supported. 

[Parke,  fi.  referred  to  Eardley  v.  Price 

(5)0 

In  that  case  there  was  no  determination 

of  the  contract.     Besides  the  point  was  not 

much  discussed,  no  cases  having  been  cited. 

Collins  v.  Price  (6)  resembles  it. 

[Aldersqn,  B. —  Suppose  the  plaintiff 
had  received  her  wages  in  full,  and  had  then 
been  turned  away,  could  she  have  reco- 
vered ?] 

She  could  not.  Suppose  after  she  had 
made  a  bargain  for  a  year's  service,  and 
before  she  had  served  at  all  she  had  been 
told  that  she  would  not  be  wanted,  and 
had  gone  away  at  the  same  moment,  could 
she  have  recovered  a  month's  wages  in  this 
form  of  action,  as  for  past  services  ?  The 
rule  on  this  subject  is  laid  down  in  Hartley 
v,  Harman  (7). 

[Parke,  B. — The  difficulty  in  the  case 
is  tliat  the  plaintiff  has  not  served  for  a 
year.] 

Beesion  v.  Collyer  (8)  is  in  point. 

[Parke,  B. — The  servant  is  entitled  to 
something,  not  on  account  of  services  per- 
formed, but  on  a  distinct  contract.  Under 
all  the  circumstances,  there  may  be  a  debt, 
but  not  a  debt  for  work  and  labour.] 

He  referred  to  Haigh  v.  Paris  (9). 

M,  Smithy  contra.  —  The  nonsuit  was 
wrong,  and  must  be  set  aside.  The  ques- 
tion is,  what  is  the  contract  ?  The  plaintiff 
contends  that  the  contract  is,  that  the  mas- 
ter shall  pay  so  much  additional  for  the 
services  of  the  servant,  if  he  dismisses  him 
improperly. 

[Parke,  B. — No  doubt  the  master  in 
this  case  is  to  pay  a  month's  wages ;  but 
they  are  not  to  be  paid  for  services,  but 
for  turning  the  servant  away  without  cause. 

(4)  1  Cr.  M.  &L  R.  20 ;  8.  c.  4  Law  J.  Rep.  (n.b.) 
Exch.  232. 

(5)  2  New  Rep.  838. 

(6)  5  Bing.  182 ;  b.  c.  6  Law  J.  Rep.  C.P.  244. 

(7)  11  Ad.  &  £1.  798;  a. c.  9  Uw  J.  Rep.  (N.a.) 
Q.B.  179. 

(8)  4  Bing.  309 ;  a.  c.  5  Law  J.  Rep.  C.P.  180. 

(9)  16  Mee.  &  Wela.  144;  a.  c.  16  Uw  J.  Rep. 
(H.8.)  £xcb.  37. 
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The  contract  is,  that  the  master  will  give  a 
month's  notice,  or  in  lien  thereof  a  month's 
wages.  The  month's  wages  are  not  there- 
fore due  for  bygone  services,  but  by  reason 
of  the  master  not  having  performed  his 
contract.] 

In  Eardley  v.  Price,  Chambre,  J.  says, 
"  The  contract  in  this  case  being  no  longer 
executory  at  the  time  when  tbe  demand 
arose,  the  objection  founded  upon  the  sti- 
pulation being  matter  of  special  contract 
does  not  apply." 

[Parke,  B. — The  judgment  in  that  case 
proceeds  upon  a  refinement.  The  good 
sense  of  the  point  is  to  be  found  in  the  case 
of  Smith  v.  Haywardf  which  has  been  ad- 
hered to  by  the  Court  of  Queen's  Bench. 
In  this  case  there  is  not  even  an  entering 
of  the  service  by  tendering  service.  What 
the  defendant  is  called  upon  to  pay  for  in 
this  form  of  action  is  actual  service.  J 

This  is  a  conditional  contract,  and  the 
present  action  may  be  maintained  as  in  the 
case  of  goods  furnished  on  sale  or  return. 
Smith  V.  Kingsford  (10)  is  also  in  point. 

Pollock,  C.B. — I  think  this  rule  must 
be  discharged.  This  is  the  case  of  a  spe- 
cial contract,  and  the  wages  cannot  be  re- 
covered on  the  count  for  work  and  labour. 
Mr.  Smith  uses  the  case  of  Eardley  v. 
Smith,  as  shewing  that  the  condition  was, 
that  the  master  should  pay  for  bygone 
services;  and  his  argument  is,  in  effect, 
this,  that  if  a  man  has  made  a  bargain  he 
ought  to  fulfil  it,  and  the  Court  may  sub- 
stitute one  contract  for  another,  provided 
the  practical  conclusion  is  the  same.  But, 
although  justice  ought  to  be  enforced,  there 
are  certain  modes  of  proceeding,  certain 
technical  rules  and  forms  of  action  which 
must  be  adhered  to.  If  we  were  to  take 
any  other  course,  it  would  be  impossible  to 
say  where  the  Courts  could  stop.  A  ser- 
vant claims  a  month's  wages  for  having 
been  turned  away  without  warning;  but 
the  master  is  at  liberty,  if  he  pleases,  to  pay 
him  a  month's  wages,  in  lieu  of  keeping 
him.  The  right,  however,  to  recover  those 
wages  is  not  the  same  as  a  right  to  recover 
wages  for  services  actually  performed;  and 
one  contract  cannot  be  substituted  for  an- 


( 10)  3  Soott,  279 ;  ■.  c.  5  Law  J.  Rep.  (n.s.)  C.P. 
271. 


other.  I  regret  in  thia  case  that  the  plain* 
tiff  is  deprived  of  what  is  actually  dne  to 
her ;  but  there  is  a  mode  of  enforcing  her 
claim,  namely,  by  a  special  action,  and  in 
the  present  case  we  have  no  alternative. 
The  case  is  governed  by  Archard  v.  Hw- 
nor,  which,  from  the  time  of  its  being  de- 
cided to  the  present,  has  been  oonstaady 
recognized  ;  we  acted  upon  it  in  this  court 
in  the  case  of  Broxham  v.  Wa^sttfe  (11). 

Parke,  B. — I  concur  in  opinion  with  the 
Lord  Chief  Baron.  The  case  of  Arehard 
V.  Homor  is  full  of  good  sense,  and  has 
been  confirmed  by  the  Court  of  Queen's 
Bench  as  well  as  by  this  Court.  Nor  has 
it  been  broken  in  upon  by  the  case  of  Smik 
V.  Kingsford,  which  proceeded  upon  a  dif- 
ferent ground.  The  true  contract  in  these 
cases  is,  that  a  master  may  turn  away  a 
servant  by  giving  him  a  month's  wi^  or 
a  month's  warning ;  but  it  is  a  refinement 
to  say  that  the  month's  wages  claimed  bj 
the  servant  for  a  period  during  which  she 
has  not  served,  are  to  be  considered  as 
additional  wages  for  bygone  services.  £ar^ 
ley  V.  Price  broke  in  upon  the  rule  on  this 
point,  with  the  view,  it  would  seem,  of 
doing  justice  in  the  particular  case.  Bat 
that  was  afterwards  set  right  in  Arehard  v. 
Hornor, 

Alderson,  B.— I  am  of  the  same  opio- 
ion.  The  meaning  of  the  rule  of  law  on 
the  subject  is,  that  if  a  party  is  turned  awaj 
on  the  instant,  without  just  cause,  he  ii 
entitled  to  compensation. 

RoLFE,  B.  concurred. 

Rule  duekargtd. 


1847 
Nov 


47.     1 
.25.  J 


ANONYMOUS. 


Attorney,  Striking  off  the  RolU^Evideuee    j! 
of  Identity —  Time  of  Applieaiion,  \ 

A  rule  to  strike  an  attorney  off  the  nUi  *j 

for  misconduct  having  been  applied  far  ss  ^ 

the  production  of  a  similar  ruie  granted  bff  ^ 

the  Common  Pleas  againti  the  mmeforif,  .i 

the  Court  refused  it,  there  being  no  e^dem  ^ 
of  the  identity  of  the  parties. 

A  rule  of  this  kind  ought  mot  to  he  mosd  . 

for  on  the  last  day  of  terw,  but  m  etfaot  • 

(11)  5  Jurist,  M$. 
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tine  to  enable  the  party  to  shew  cause  against 
it  tffithin  the  term, 

BaU  moved,  on  the  last  day  of  term,  to 
strike  an  attorney  off  the  rolls  of  this  Court 
for  misconduct.-— The  application  is  made 
on  the  production  of  a  similar  rule  against 
the  same  person,  lately  granted  in  the 
Court  of  Common  Pleas.  The  party 
against  whom  the  motion  is  made  is  also  an 
attorney  of  this  court.  The  course  to  he 
pursued  in  such  a  case  is  not  laid  down 
with  any  certainty  in  the  hooks  of  practice. 

[Alderson,  B. — We  must  have  some 
e\'ideDce  of  the  identity  of  the  party.] 

Pollock,  C.B. — ^We  cannot  take  it  for 
granted  that  the  attorney  in  this  case  is  the 
same  person  against  whom  a  rule  has  heen 
granted  by  the  Court  of  Common  Pleas. 
Besides,  this  is  the  last  day  of  term,  and  a 
proceeding  of  this  kind  ought  not  to  hang 
over  the  head  of  a  party  during  the  whole 
vacation.  The  motion  ought  to  have  been 
made  in  time  to  enable  him  to  answer  it, 
and  perhaps  to  clear  himself  within  the 
term. 

Alderson,  B.  and  Rolfe,  B.  concurred. 

BaU  took  nothing. 


1847.      \ 
Nov.  18.  J 


OLLIVE     AND     ANOTHER    V, 
BOOKER. 


Ship   and  Shipping  —  Charter-party  — 
Time  of  Sailing — Condition  Precedent, 

In  an  action  on  a  charter-^party  made 
between  the  plaintiffs  and  the  defendant,  the 
declaration  alleged,  as  a  breach,  that  the 
defendant  did  not  ship  a  full  cargo  of  Itn- 
sced  according  to  the  terms  of  the  charter'- 
party.  The  defendant  pleaded,  setting  forth 
the  charter-party,  which  stated  that  it  was 
rautually  agreed  between  the  plaintiffs,  as 
original  charterers  of  the  vessel  called  the 
Dove,  A,  1,  "now  at  sea,  having  sailed 
three  weeks  ago,**  and  the  defendant,  that 
the  said  ship  should  sail  to  Marseilles,  and 
there  load  a  full  cargo  of  linseed,  and  should 
'hen  proceed  to  one  safe  port  in  the  United 
Kingdom,  and  deliver  the  same  on  being 
paid  freight.  Averment,  that  upon  the 
making  of  the  said  charter-party  time  was 
an  essential  part  of  the  contract,  and  that 
the  probable  situation  of  the  vessel,  with 


reference  to  the  date  of  her  sailing,  was  also 
a  material  and  necessary  part  of  the  cois- 
tract;  that  at  the  making  of  the  charter" 
party,  the  vessel  had  not  sailed  three  weeks 
before,  but,  on  the  contrary,  had  sailed  at  a 
materially  and  unreasonably  later  time,  to 
wit,  one  week  later,  which  plaintiffs,  at  the 
time  of  the  making  of  the  charier-party  knew, 
wherefore  the  defendant  declined  to  load  any 
cargo.  Replication  de  injuria.  A  verdict 
having  been  found  for  the  defendant  on  this 
issue, — Held,  on  motion  for  judgment  non 
obstante  veredicto,  that  the  fact  of  the  vessel 
having  sailed  three  weeks  was  a  condition 
precedent  to  the  defendants  liability  to  had, 
and  that  the  defendant  was  entitled  to  judg-- 
ment, 

Semble,  per  Parke,  B.,  that  the  averment 
of  the  plaintiffs*  knowledge  was  an  immate^ 
rial  averment. 

Assumpsit  on  a  charter-party.  The  de- 
claration stated,  that  under  and  by  virtue 
of  a  certain  charter-party  of  affreightment, 
it  was  agreed  by  the  plaintiffs,  therein  de- 
scribed as  the  charterers  of  the  good  ship 
or  vessel  called  the  Dove,  A  1,  of  the 
measurement  of  149  tons  or  thereabouts, 
therein  alleged  then  to  be  at  sea,  having 
sailed  three  weeks  before,  and  the  defendant, 
therein  described  as  of  London,  merchant, 
that  the  said  ship  being  tight,  staunch,  and 
every  way  fitted  for  the  voyage,  should, 
with  all  convenient  speed,  sail  and  proceed 
to  Marseilles  (after  having  delivered  her 
cargo  at  Genoa  for  the  ship's  account),  or 
so  near  there  as  she  might  safely  get,  and 
then  load  from  the  factors  of  the  defendant 
a  full  cargo  of  linseed  or  other  goods,  which 
the  defendant  bound  himself  to  ship,  not 
exceeding,  &c.,  and  being  so  loaded  should 
therewith  proceed  to  one  safe  port  in  the 
United  Kingdom,  calling  at  Cork  or  Fal- 
mouth for  orders,  and  deliver  the  same  on 
being  paid  freight,  at  and  after  the  rate,  &c., 
the  act  of  God,  restraints  of  princes,  8cc. 
always  excepted ;  that  the  freight  was  to  be 
paid  on  unloading  and  right  delivery  of  the 
cargo,  one-third  in  cash,  and  the  remainder 
by  an  approved  bill  on  London,  at  nine 
months'  date.  Thirty  working  days  were  to 
be  allowed,  Sundays  excepted,  the  defen- 
dant (if  the  ship  was  not  sooner  despatched) 
for  loading  the  said  ship  at  Marseilles,  and 
unloading  at  the  return  port. 

The  declaration,  after  stating  other  terms 
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seribers*  agreement  of  the  parliamentary 
contract  at  all.  The  scheme  having  proved 
abortive  he  brought  an  action  against  one  of 
the  managing  committee  for  money  had  and 
received: — Held,  that  he  had  placed  him^ 
self  in  the  same  position  as  if  he  had  signed 
the  parliamentary  contract,  and  was  not  en- 
titled to  recover. 

Indebitatus  assumpsit,  for  money  had  and 
received,  and  on  an  account  stated. 

Plea — Non  assumpsit. 

The  cause  was  tried  before  Pollock,  C.B., 
at  the  Middlesex  sittings,  after  last  term, 
when  it  appeared  the  action  was  brought 
to  recover  a  deposit  of  21,  2s,  per  share  on 
500  shares  in  the  "  Hull  and  Lincoln  Direct 
Railway  Company  ."provisionally  registered. 
The  defendant  was  one  of  the  managing 
committee,  and  the  deposit  had  been  paid 
under  the  following  circumstances.  The 
day  after  the  parliamentary  deposit  at  the 
Bank  of  England,  and  the  lodging  of  the 
subscribers'  agreement  and  par^amentary 
contract  at  the  Private  Bill  Office,  the  plain- 
tiff, at  the  company's  office,  signed  an  appli- 
cation for  shares,  containing  the  usual  un- 
dertaking to  sign  the  subscribers'  agreement 
and  parliamentary  contract,  when  required. 
There  was  no  letter  of  allotment,  but  there 
was  a  minute  in  the  company's  books  that 
500  shares  were  to  be  allotted  to  the  plaintiff 
on  payment  of  the  deposit.  The  plaintiff 
paid  the  deposit,  and  a  day  or  two  after- 
wards received  scrip  certificates  for  the 
shares,  giving  the  usual  receipt  for  them. 
The  plaintiff  never  signed  the  subscribers' 
agreement  or  the  parliamentary  contract, 
but  the  form  of  the  scrip  was  "  The  sub- 
scribers' agreement  and  parliamentary  con- 
tract having  been  signed  by  the  person  to 
whom  the  certificate  is  issued  for  the  number 
of  shares  mentioned  therein,  and  a  deposit 
of  21,  2s,  per  share  having  been  paid  thereon, 
the  shares  have  been  registered  in  the 
company's  books."  The  undertaking  failed, 
and  the  affairs  of  the  company  were  wound 
up.  The  concern  was  a  bond  fide  one, 
and  no  fraud  was  imputed.  The  Chief 
Baron  told  the  jury  that  if  the  plaintiff 
took  the  scrip,  professing  that  he  had  signed 
the  parliamentary  contract,  he  must  be  taken 
to  have  acquiesced  in  the  terms  of  the  con- 
tract; and,  the  jury  being  of  opinion  that 
the  plaintiff  had  entered  into  the  same  con- 


tract as  though  he  had  signed  the  parlia- 
mentary agreement,  the  defendant  had  a 
verdict. 

fV.  H.  Watson  {DowdesweU  with  him) 
now  moved  for  a  rule  to  shew  cause 
why  the  verdict  should  not  be  set  aside, 
and  a  new  trial  bad. — The  fiicta  in  this 
case,  viz.,  the  application  for  shares,  the 
entry  in  the  company's  books  that  shares 
were  to  be  allotted,  and  the  delivery  of 
scrip  certificates  amount  to  nothing,  and 
the  scheme  having  proved  abortive,  the  case 
is  within  Walstab  y,  Spottiswoode  {I)  \  and 
the  plaintiff  was  entitled  to  recover. 

[RoLFE,  B. — Did  not  the  plaintiff  pat 
himself  in  the  same  position  as  if  he  had 
signed  the  deed  ?] 

Scrip  certificates  are  a  mere  token,  sale- 
able in  the  market,  and  were  no  evidence  of 
any  contract. 

[Alderson,  B. — On  what  terms  then 
does  he  sign  the  receipt  for  the  scrip  ?] 

[Pollock,  C.B. — The  jury  say  that  he 
did  contract,  and  in  the  same  way  as  if  he 
had  signed  the  deed.] 

There  was  no  evidence  of  any  contract 

[Parke,  B. — The  effect  is  that  the  plain- 
tiff puts  himself  in  the  same  position  as 
regards  the  defendant  as  if  he  had  signed 
the  deed.] 

[Alderson,  B. — There  is  no  magic  in 
the  words  parliamentary  contract.] 

Per  Curiam — We  think  it  quite  clear 
there  ought  to  be  no  rule. 

Rule  refused. 


1847 

Nov 


47.     1 
.25.  J 


SHARLAND  V,  LOARIKG. 


Costs—Statutes  4  ij-  5  Anne,  c  16. 
ss,  4.  and5,andS^4  Vict,  c, 24.— Z)i««- 
ble  Causes  of  Action, 

To  an  action  for  trespasses  in  three  closes, 
A,  B,  and  C,  in  one  count,  the  defendaiU 
pleaded  a  public  way  over  aU  three^  and 
other  pleas  of  justification ;  the  plaintif  tra- 
versed till  the  pleas  except  so  nmeh  of  the 
plea  of  public  way  as  related  to  dose  C,  ss 
to  which  he  new  assigned  trespasses  extra 
viam.  The  jury  found  for  ike  defendant  en 
the  plea  of  public  way  over  closes  A,  and  B, 

(1)  15  Mee.  &  Wels.  501 ;  ?.  e.  U  Law  J.  R<  h 
(n.s.)  Kxch.  193. 
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not  sailed  as  in  the  sud  charter-party 
set  forth,  to  wit,  upon,  &c.,  and  wholly 
neglected  and  refused  to  load  any  cargo  on 
board  her,  to  wit,  upon,  &c.,  as  he  lawfully 
might  for  the  cause  aforesaid.  Verification. 
At  the  trial,  before  Pollock,  C.B.,  at  the 
London  Sittings,  after  Hilary  term  last,  the 
jury  found  a  verdict  for  the  defendant  on 
the  eighthf  ninth,  and  eleventh  issues,  leave 
being  reserved  to  the  plaintiffs  to  move  to 
enter  a  verdict  for  them  on  the  two  latter 
issu^. 

Crowder^  for  the  plaintiffs,  having  ob- 
tained a  rule  ntM,  accordingly,  on  the  ground 
that  the  facts  proved  did  not  support  those 
issues,  and  also  for  judgment  on  the  eighth 
plea,  non  obstante  veredicto^ — 

Watson  and  Greenwood  shewed  cause.-^ 
First,  there  was  ample  evidence  to  sustain 
the  verdict  on  the  ninth  and  eleventh  issues 
(1).    The  main  question,  however,  arises 
upon  the  eighth  plea,  and  it  is  this,  whether 
the  statement  in  the  charter-party  and  in  the 
plea,  that  the  vessel  was  '^  now  at  sea,  having 
sailed  three  weeks  ago,"  is  a  condition  pre- 
cedent to  the  defendant's  liability  to  load 
the  vessel,  or  merely  a  representation.     If 
it  is  a  condition  precedent,  then  as  the  con- 
dition had  not  been  complied   with,   the 
(ighth  plea,  which  has  been  found  for  the 
defendant,  is  good,  and  affords  an  answei;  to 
the  action.     Glaholm  v.  Hays  (2)  is  pre- 
cisely in  point.     There  it  was  agreed  by  a 
charter-party  that  the  vessel  should  proceed 
10  Trieste,  and  load  a  cargo  of  wheat,  &c., 
r.nd  should  then  proceed  to  a  port  in  the 
United  Kingdom :  *'  the  vessel  to  sail  from 
England  on  or  before  the  4th  of  February 
then  next."     It  was  held,  that  the  sailing 
of  the  vessel  was  a  condition  precedent  to 
the  owner's  right  to  sue  the  merchant  for 
not  providing  a  cargo  at  Trieste.     So  where 
in  a  charter-party,  no  time  of  sailing  is 
mentioned,  it  is  an  implied  condition  that 
the  vessel   shall  sail  within  a  reasonable 
time ;  and  if  she  does  not  arrive  within  a 
reasonable  time  the  charterers  may  refuse 
to  load  her — M^ Andrew  v.  Adams  (3).     In 
cases  like  the  present  the  delay  of  a  week 
may  be  most  important ;  and  here  the  jury, 

( I)  Tfau  part  of  the  cue  haviog  torned  upon  the 
:Vts,  the  argument  ia  omitted.  • 

(2)2  Man.  &  Gr.  QAI ;  a.  c.  10  Law  J.  Rep.  (n.8.) 
C.P.  98. 

(.S)  1  Bing.  N.C.  29;  8.c.  3  Law  J.  Rep.  (n.s.) 
C.P.236. 


by  their  verdict,  have  found  it  to  be  so.  It 
cannot  be  contended  that  if  this  vessel 
were  not,  in  the  terms  of  the  charter-party, 
"  tight,  staunch  and  strong,  and  every  way 
fitted  for  the  voyage,"  the  merchants  would 
be  bound  to  load  her.  The  case  of  Hart  v. 
Windsor  (4)  throws  some  light  on  this 
point. — (They  were  then  stopped  by  the 
Court.) 

Crowder  and  Bovill,  contra. — The  state- 
ment as  to  the  time  of  soling  is  not  a 
condition  precedent,  but  merely  a  repre- 
sentation, for  which,  if  false,  an  action  would 
lie.  The  plea  states,  that  the  plaintiffs  knew 
that  the  ship  had  sailed  a  week  later  than 
the  stipulated  time:  that  shews  that  the 
defendant  did  not  require  anything  more 
than  a  representation,  which,  if  false,  should 
have  the  effect  of  vitiating  the  charter- 
party.  It  never  was  the  intention  of  the 
parties  to  this  contract,  that  the  instrument 
should  be  void  if  the  vessel  did  not  sail 
exactly  within  the  time  specified.  The 
case  would  have  been  different  if  the  plain- 
tiffs had  used  the  word  "  warranted."  Gla* 
holm  V.  Hays  is  distinguishable,  because  there 
the  position  in  the  charter-party  of  the 
clause  as  to  sailing  shews  that  it  was  meant 
to  be  a  condition  precedent.  Besides,  there 
the  stipulation  was  for  a  future  act ;  whereas 
here  it  refers  to  a  past  event.  In  the  pre- 
sent case  the  language  of  the  charter-party 
is  more  like  a  statement  agreed  upon  by 
both  parties  than  a  condition  precedent 
They  cited  and  referred  to  Dunlop  v.  Waugh 
(5),  and  the  case  of  Jeudwine  v.  Slade  (6), 
and  Stavers  v.  Curling  (7)«  They  then 
contended  that  the  rule  ought  to  be  made 
absolute  for  entering  a  verdict  on  the  ninth 
and  eleventh  issues. 

Parke,  B. — This  rule  must  be  absolute 
for  entering  a  verdict  on  the  ninth  and 
eleventh  issues,  and  discharged  as  to  the 
eighth.  The  eighth  plea,  which  raises  an 
important  question,  is  proved,  except  so  far 
as  relates  to  the  averment  that  the  plaintiffs 
knew  that  the  vessel  had  sailed  ;  and  as  to 
the  importance  of  that  allegation,  the  plain- 
tiffs may,  if  they  please,  take  the  opinion  of  a 

(4)  12  Mee.  &  Wela.  68 ;  1.0.  13  Uw  J.  Rep. 
(n.8.)  Ezch.  129. 

(5)  Peake,  N.P.C.  123. 

(6)  2  Eap.  572. 

(7)  3  Biog.  N.C.  355;  a.e.  6  Law  J.  Rep.  (if.8.) 
C.P.  41. 
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Denman's  Act  was  framed  with  the  same 
object  as  the  stat.  of  Eliz.,  which  it  recites, 
viz.,  to  avoid  trifling  and  frivolous  suits ; 
and  by  that  act,  if  a  plaintiff  brings  what 
by  the  verdict  of  a  jury  for  him  with  less 
damages  than  40«.,  is  shewn  to  be  a  frivolous 
action,  he  is  not  to  recover  in  respect  of 
such  verdict  any  costs  whatever. 

[Alderson,  B. — The  words  of  the  stat. 
of  Eliz.  are  remarkable,  viz.,  that  where  the 
debt  or  damages  to  be  recovered  shall  not 
amount  to  40<.,  the  Judge  shall  not  award 
for  costs  to  the  party  plaintiff  any  greater 
or  more  costs  than  the  damages  recovered,'] 

Lord  Denman's  Act  does  not  contemplate 
a  division  of  causes  of  action,  for  the  pur- 
poses of  costs ;  and  where  a  plaintiff  recovers 
less  than  40«.,  and  the  Judge  does  not  cer- 
tify, the  action  is  frivolous,  and  the  plaintiff 
is  to  have  no  costs  at  all — Marriott  v. 
Stanley  {2).  It  ought,  like  all  statutes 
which  deprive  a  plaintiff  of  costs,  to  be  con- 
strued generally  and  liberally,  and  not  to 
be  limited— /rvtfftf  v.  Reddish  (S).  The 
statute  4  &  5  Anne,  c.  16.  ss.  4,  5,  does  not 
apply  here.  That  statute  only  applies  where 
there  is  a  plea  found  for  the  defendant, 
which  would  entitle  him  to  the  general  costs 
of  the  caxLse-^Richmond  v.  Johnson  {4)  \ 
here  the  plaintiff  would,  but  for  Lord  Den« 
man*s  Act,  be  entitled  to  the  posiea.  The 
case  of  Newton  v.  Rowe{5)  is  in  point. 
That  was  an  action  of  libel  to  which  the 
defendant  pleaded  the  general  issue,  and 
several  special  pleas ;  and  the  plaintiff  bad 
a  verdict  with  one  farthing  damages ;  and 
there  was  no  certificate  under  Lord  Den- 
man's Act ;  and  it  was  held  that  the  plain- 
tiff was  not  entitled  to  any  costs,  either  on 
the  general  issue  or  the  special  issues. 

[RoLFE,  B. — There  the  plaintiff  recovered 
on  all  the  issues.] 

Yes,  the  statute  of  Anne  did  not  apply ; 
nor  does  it  in  this  case,  because  there  is  no 
plea  here  found  for  the  defendant,  which, 
independently  of  Lord  Denman's  Act,  would 
give  him  the  general  costs.  The  7th  rule 
of  Hilary  term,  4  Will.  4,  does  not  apply 
here;  it  is  subservient  to  the  statute   of 

(2)  9  OowL  P.C.  59 ;  I.  c  10  Law  J.  Rap.  (m.s.) 
C.P.  50. 

(8)  5  B.  &  Aid.  796. 

(4)  7  East,  68S. 

(6)  1  C.B.  187;  •.€.  14 Law  J.  Rap.  (n.s.)  C.P. 
132. 


Anne— iS^'mpsofi  v.  HardiMa{6\  RMrnn 
▼.  Messenger  (7),  Fry  ▼.  MonekUm{%);  and 
the  3  &  4  Vict.  c.  24.  is  rabseqnent  to  it. 
Montague  Smithy  in  support  of  the  rule. 
— There  are  three  distinct  causes  of  action 
here,  to  which  there  are  distmct  lines  of 
pleading,  and  on  two  of  those  causes  of 
action  Uie  defendant  has  substantially  suc- 
ceeded, and  the  plaintiff  has  succeeded  on 
the  third,  as  to  which  it  is  admitted  that 
the  verdict  being  under  40^.,  and  there 
being  no  certificate  under  Lord  Denman's 
Act,  he  is  entitled  to  no  costs.  The  plain- 
tiff, however,  is  entitled  to  the  costs  of  those 
issues  found  for  him  which  are  applicable 
to  the  causes  of  action  on  which  the  ddien- 
dant  has  succeeded.  This  case  is  distin- 
guishable from  Newion  v.  Rowe^  where 
Uiere  was  but  one  cause  of  action,  and  all 
the  issues  on  the  record  were  found  for 
the  plaintiff.  The  present  plaintiff  seeks  to 
have  these  costs,  not  in  respect  of  '*such 
verdict,"  that  is,  the  verdict  for  less  than 
40«.,  but  in  respect  of  a  verdict  on  different 
matters,  and  under  the  statute  of  Asne,  con- 
tending that  there  are  two  causes  of  actios,  to 
which  the  defendant  has  pleaded  several 
useless  pleas,  which  have  been  found  for  the 
plaintiff,  while  the  fact  of  the  defendant 
having  succeeded  on  those  causes  of  action 
prevents  their  being  of  necessity  fiivolous 
under  the  3  &  4  Vict.  c.  24.  In  Howard 
V.  Cheshire  all  the  issues  were  found  for  the 
plaintiff.  The  effect  of  the  statute  of  4  &  5 
Anne  was  to  allow  the  plaintiff  costs  where 
the  defendant  pleaded  sevend  pleas  and 
succeeded  on  one  only-— jS'pevcer  v.  Hamir- 
ton  (9),  where,  in  an  action  of  libel,  the  de- 
fendant having  succeeded  on  the  general 
issue,  which  went  to  the  whole  canse  of 
action,  the  plaintiff  was  allowed  the  costs  of 
several  special  pleas  found  for  him.  The 
result  of  the  argument  on  the  other  side  is, 
that  the  plaintiff  is  in  a  much  worse  position 
than  if  he  had  lost  the  verdict  on  the  new 
assignment. 

Cur,  adv.  vuU. 


(6)  2Mee.^Wela.84;ae.6LawJ.R«pu(it.«') 
£xoh.  Id. 

(7)  8  Ad.  &  £1.  609 ;  a.e.  7  Uw  J.  Repw  (ks-) 
Q.  B.  206. 

(8)  9  DowL  P.C.  967. 

(9)  4  Ad.  &  EL  418 ;  a. c  5  Uw  J.  Rep.  (i<>-) 
K.B.  114. 
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1847.     \ 
S'ov.  11.  J 


FRYER  V.  ANDREWS. 


Pleading — Order  to  plead  several  Mat- 
ters— Irregularity — Signing  Judgment, 

To  a  declarationt  containing  three  counts, 
the  defendant,  who  had  appeared  by  at- 
lorneyt  obtained  a  rule  generally  to  plead 
coverture  and  the  Statute  of  Limitations, 
and^  accordingly,  pleaded  those  pleas  to  the 
trhole  declaration.  The  pleas  were  set  aside 
by  a  Judge  at  chambers,  on  the  ground  that 
a  defendant  could  not  appear  by  attorney 
and  plead  coverture.  The  defendant  then, 
tnlhout  obtaining  a  fresh  rule  to  plead, 
pUaded  to  the  first  two  counts,  coverture, 
and  to  the  whole  declaration,  the  Statute  of 
Limiiaiions,  whereupon  the  plaintiff  signed 
judgment: — Held,  that  the  judgment  was 
irregular,  for  as  the  rule  to  plead  had  not 
been  set  aside,  the  defendant  was  at  liberty 
to  plead  the  pleas  in  question,  and  was  not 
bound  by  the  terms  of  the  rule  to  plead  them 
to  the  whole  of  the  declaration. 

This  was  an  action  on  two  promissory 
notes,  and  the  declaration  contained  two 
counts  on  the  notes,  and  a  third  count 
on  an  account  stated.  The  defendant, 
who  was  a  married  woman,  appeared  by 
attorney,  and  having  obtained  a  rule  in 
general  terms  to  plead  coverture  and  the 
Statute  of  Limitations,  pleaded  those 
pleas  to  the  whole  declaration.  A  sum- 
mons was  afterwards  obtained,  and  an 
order  made  thereon  for  setting  aside 
these  pleas,  on  the  ground  that  a  married 
woman  could  not  appear  by  attorney,  and 
the  defendant  had  two  days'  time  to  plead 
de  novo.  The  defendant  thereupon,  without 
entering  a  firesh  appearance,  or  obtaining  a 
fresh  rule  to  plead,  pleaded  the  Statute  of 
Limitations  to  the  whole  declaration,  and 
coverture  to  the  first  and  second  counts. 
The  plaintiff,  under  these  circumstances, 
having  signed  judgment  as  for  want  of  a 
plea,  Piatt,  B.  made  an  order  to  set  it  aside, 
with  costs  to  be  paid  by  the  plaintiff. 

Unthank  moved  for  a  rule,  calling  upon 
the  defendant  to  shew  cause  why  the  order 
of  Piatt,  B.,  setting  aside  the  judgment 
signed  by  the  plaintiff,  should* not  be  re- 
^nded,  or  why  a  rule  to  plead  several 
matters  should  not  be  set  aside.  It  is 
^ubmitted  that  the  judgment  was  regular, 
New  Semes,  XVII.— Excheq. 


and  that  the  order  setting  it  aside  must  be 
rescinded.  First,  the  rule  to  plead  several 
matters  directed  the  plaintiff  to  plead  the 
pleas  in  question  to  the  whole  declaration, 
whereas  she  has  confined  one  of  her  pleas 
to  the  first  two  counts. 

[Parke,  B. — The  rule  does  not  specify  to 
which  counts  the  pleas  are  to  be  pleaded ; 
it  is  a  permission  to  the  defendant  to  plead 
the  pleas  in  any  manner  she  may  think  fit.] 

Secondly,  when  the  Judge  set  aside  the 
pleas,  he  in  fact  set  aside  the  rule  to  plead ; 
the  defendant,  therefore,  could  not  plead 
the  same  pleas  again  without  a  fresh  rule  to 
plead. 

[Parke,  B. — The  first  rule  is  a  sufficient 
sanction  ^for  the  pleas  as  they  were  last 
pleaded ;  it  does  not  tie  the  defendant  down 
to  plead  them  in  any  particular  form.  The 
pleas  were  warranted  by  the  order,  and  my 
Brother  Piatt  was  right  in  setting  aside  the 
judgment,  as  it  ought  not  to  have  been 
signed.] 

Pollock,  C.B. — If  the  defendant  in  the 
first  instance  made  a  bad  use  of  the  rule  to 
plead,  there  is  no  reason  why  she  should 
not  afterwards  make  a  good  use  of  it.  There 
will  be  no  rule. 

Parke,  B. — The  pleas  were  set  aside  on 
a  collateral  ground,  that  the  defendant  ought 
not  to  appear  by  attorney  and  plead  cover- 
ture. The  judgment  signed  was  irregular, 
for  the  defendant  was  right  in  availing  her> 
self  of  the  pleas  ultimately  pleaded  by  her. 

Alderson,  B.  and  Rolfe,  B.  concurred. 

Rule  refused. 


1847 
Nov 


47.     1 
.  24.  J 


CAINE  V.  H0R8FALL. 


Ship  and  Shipping — Supercargo-"  Com-^ 
mission — "  Net  Proceeds.** 

The  following  letter  was  addressed  to  a 
captain  and  supercargo  by  his  employers : — 
"  Your  commissions  are  61.  per  cent,  on  the 
net  proceeds  of  your  homeward  cargo,  after 
deducting  the  usual  charges  as  arranged  by 
the  African  Association,  viz.,  41.  per  ton 
from  the  gross  sales  of  the  oil  when  taken 
from  the  quay,  and  41,  1 5s.  when  ware- 
housed:**— Held,  upon  the  construction  of 
this  letter,  (Parke,  B.  and  Rolfe,  B,  dubi- 
tantibus,^  that  the  commissions  were  payable 
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only  upon  the  proceeds  which  came  to  hand^ 
after  deducting  bad  debts  upon  the  sales. 

Debt,  for  work  and  labour,  care,  diligence, 
joumies,  and  attendances,  as  tbe  factor  and 
agent  of  tbe  defendants,  and  for  commission  in 
respect  thereof,  for  money  paid,  for  interest, 
and  on  an  account  stated.  The  defendant 
pleaded  nunquam  indebitatus,  acceptance 
in  satisfaction  and  discharge,  and  set-off. 
The  particulars  of  demand  shewed  that  the 
action  was  brought  to  recover  2,2752. 12;.  4d. 
for  commission  on  several  cargoes  of  palm 
oil.  The  particulars  of  set-ofF  shewed 
various  items  and  cash  payments  to  an 
amount  exceeding  the  sum  claimed. 

At  the  trial,  before  Rolfe,  B.,  at^he  Lan- 
cashire Spring  Assizes,  1847,  it  appeared 
that  the  plaintiff  had  for  many  years  been 
in  the  employ  of  the  defendants,  as  master 
and  supercargo ;  and  the  matter  in  dispute 
between  the  parties  was,  whether,  upon  the 
following  document,  the  plaintiff,  as  captain 
on  an  African  voyage,  was  entitled  to  a 
commission  of  6/.  per  cent,  on  the  proceeds 
of  his  homeward  cargo  of  palm  oil,  on  the 
amount  of  sales,  without  any  deduction  in 
respect  of  bad  debts,  arising  out  of  the  failure 
of  parties,  to  whom  portions  of  the  oil  had 
been  sold. 

"  Liyerpool,  February  3,  184^. 

*^  Captain  Charles  Caine, 

"  Your  commissions  are  61.  per  cent,  on 
the  net  proceeds  of  your  homeward  cargo, 
after  deducting  the  usual  charges  as  arranged 
by  the  African  Association,  viz.,  4/.  per 
ton,  from  the  gross  sales  of  the  oil  when 
taken  from  the  quay,  and  4/.  15s.  when 
warehoused.  No  commissions  allowed  in 
watered  oil.     We  are,  &c., 

"  Charles  Horsfall  &  Son." 

There  was  evidence  that,  in  ordinary 
mercantile  language,  "  net  proceeds"  meant 
exclusive  of  bad  debts. 

The  learned  Judge  was  of  opinion  that 
the  defendants  should  be  allowed  to  deduct 
losses,  sustained  by  reason  of  bad  debts,  on 
certain  sales  of  portions  of  the  cargo,  before 
the  plaintiff  was  entitled  to  his  commission ; 
and  his  Lordship  nonsuited  the  plaintiff,  with 
leave  to  enter  a  verdict  for  370/.,  if  the 
Court  should  think  his  construction  of  the 
instrument  wrong.  A  rule  having  been 
obtained  accordingly, 

W.  H.  Watson  and  Forsyth  now  shewed 


cause. — The  object  of  this  commission  on 
the  homeward  cargo,  beyond  the  regulti 
wages,  is  to  ensure  the  energy  and  skill  of 
the  captain  as  supercargo  in  a  hazardous 
employment,  and  the  proceeds  of  the  adven- 
ture are  as  it  were  divided  between  the  par- 
ties in  certain  proportions,  so  that  a  loss  to 
the  property,  by  bad  debts  or  otherwise, 
incurred  without  the  default  of  either  party, 
ought  not  to  fall  on  one  only.     The  true 
meaning  of  the  document  is,  that  the  pl^- 
tiff  is  to  have  a  commission  of  6/.  per  cent. 
on  the  sum  actually  received ;  it  means  on 
the  net  proceeds  when  ascertained,  or  on 
the  money  which  actually  comes  into  the 
defendants'  hands.     It  cannot  mean  that 
the    6/.  per  cent  is  to  be  calculated  on 
the  value  of  the  cargo,  because  the  sales  must 
be  made,  and  tbe  charges  thereof  taken  into 
account.     Moreover,  there  might  be  a  total 
destruction  of  the  cargo  by  fire,  and  in  that 
case  the  plaintiff  would  clearly  be  subject  to 
the  loss  of  his  commission.     A  bad  debt 
cannot  be  said  to  be  part  of  the  proceeds  of 
the  cargo. 

[Parke,  B. — Take  the  letter  altogether, 
and  what  do  you  say  to  it  ?] 

It  strengthens  the  defendants'  view  of  the 
meaning  of  the  words  "  net  proceeds,"  inas- 
much as  it  shews  that  all  charges  are  to  be 
deducted ;  the  charges  of  41.  per  ton,  when 
taken  from  the  quay,  and  41: 15«.  when  ware- 
housed, being  specified  merely  on  accouot 
of  their  being  of  a  fluctuating  nature.  That 
is  a  limitation  on  a  peculiar  and  uncertain 
class  of  charges.  Cases  might  arise  in  which 
it  would  be  impossible  to  carry  out  the  view 
contended  for  on  the  other  side.  Suppose, 
for  instance,  the  case  of  a  fraudulent  pur- 
chase of  a  portion  of  the  cargo,  the  owner 
might  maintain  trover,  and  revest  himself 
with  the  goods,  and  then  there  might  be  a 
subsequent  sale,  for  a  less  sum,  the  price 
having  fallen  in  the  mean  time ;  on  which 
sale  would  the  commission  be  payable  ?  Or 
suppose  the  goods  landed,  and  then  injured 
or  destroyed  by  fire  before  sale.  It  does 
not  mean  that  the  6/.  per  cent,  shall  be  ^ 
on  a  nominal  contract  of  sale,  but  on  the 
net  proceeds,  or  sum  realized.  The  wvds 
'*  after  deducting,"  &c  is  a  mere  staUemest 
of  deduction  of  particular  charges.  Tb^ 
expression  *'net  proceeds"  has  the  saa* 
meaning  as  *'  net  profits,"  used  in  Staire§  « 
Partnership,  p.  62.     The  plaintiff  tniftstc 
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the  care  and  prudence  of  his  employer  in 
making  the  sales ;  and  he  could  not  be  liable 
to  loss,  though  in  some  cases  he  might  not 
get  much  profit. 

Martin  and  Cowling^  in  support  of  the 
rule. — The  whole  letter,  which  is  a  letter  of 
instructions,  must  be  read  together ;  and  it 
is  then  plain  that "  net  proceeds"  there  means 
not  on  an  account  current,  but  the  amount 
of  gross  sales,  less  the  4^.  or  4/.  1  bs,  per 
ton.  The  captain,  who  acts  as  supercargo, 
has  discharged  his  duty  by  expending  his 
labour  and  skill  in  procuring  and  bringing 
home  a  cargo  ;  and  is  it  reasonable  to  sup- 
pose that  the  intention  could  be  that  he 
should  be  deprived  of  his  compensation  for 
it,  by  bad  debts  incurred  by  sales  over  which 
he  had  not  the  least  controul  ? 

[Parke,  B. — The  Al,  per  ton  only  in- 
cludes dock  charges ;  you  would  be  making 
the  owner  pay  commission  on  brokerage.] 

It  means  6/.  per  cent,  on  amount  of  the 
sales,  deducting  the  charges  of  the  sale  at 
the  time.  The  letter  shews  that  the  African 
charges  are  to  be  deducted  from  the  gross 
sales,  and  then  the  6/.  per  cent,  is  to  be 
Ccdcolated  on  the  residue. 

Pollock,  C.B.^-I  am  of  opinion  that  this 
rale  should  be  discharged. — I  have  always 
understood  that  in  construing  an  act  of  par- 
liament, or  a  deed,  or  a  contract,  we  ought 
to  read  the  words  in  theirordinary  sense,  and 
not  to  alter  their  general  signification  unless 
it  is  quite  clear  that  they  are  used  in  a 
different  sense.  This  document  is  an  agree- 
isent  for  a  commission  of  6^.  per  cent,  on 
the  net  proceeds  of  a  homeward  cargo, 
after  deducting  the  usual  charges,  &c.  viz. 
a  specified  sum  per  ton  from  the  gross 
»les  thereof  when  taken  from  the  quay 
and  when  warehoused.  The  question  is, 
what  is  the  meaning  of  that?  I  do  not 
entertain  any  doubt  that  it  means  that  the 
t>^  per  cent  is  to  be  payable  on  the  sum 
actually  received  after  ms^ingall  deductions, 
and  not  on  what  is  nominally  received  as 
the  amount  of  the  sales,  without  taking  into 
consideration  deficiencies  arising  from  losses 
hy  bad  debts  or  otherwise.  It  is  contended 
that  the  proper  construction  of  this  con- 
tract is,  that  the  commission  is  payable  on 
the  amount  of  sales,  after  deducting  the 
specified  sum  per  ton  only,  and  that  the 
words  "net  proceeds"  are  explained  and 


controuled  by  those  subsequent  words ;  so 
that  it  is  proposed  to  read  it  thus :  **  Your 
commissions  are  6/.  per  cent,  on  the  net 
proceeds  of  your  homeward  cargo,"  that  is  to 
say,  **  after  deducting  the  usual  charges,"&c. 
But  why  should  we  so  read  it  ? — and  if  not, 
the  words  "  net  proceeds"  must  be  under- 
stood here  to  mean  what  they  ordinarily  mean 
in  mercantile  language.  The  correct  way  of 
reading  the  letter  is  as  if  it  began  thus : 
"  After  deducting  the  usual  charges,  &c.  then 
your  commission  is  6/.  per  cent,  on  the  net 
proceeds."  There  would  be  little  difficulty 
then  if  you  only  give  the  words  "  net  pro- 
ceeds" their  ordinary  and  proper  meaning. 
So  that  I  think  this  is  a  contract  to  pay 
commission  on  the  net  proceeds,  with  a  sti- 
pulation for  a  deduction  of  4/.  per  ton  in 
respect  of  certain  particular  charges.  As  to 
this  being  a  hard  bargain  for  the  plaintifif, 
that  cannot  make  any  difierence  in  the  con- 
struction of  the  letter ;  but  I  do  not  see  the 
hardship.  It  is  said  that  the  plaintiff  gets 
nothing  for  his  labour ;  nor  ought  he  unless 
the  owner  receives  some  remuneration  for 
the  outlay  of  his  capital.  He  is  pretty 
certain  to  get  his  commission  on  some  part 
of  the  cargo.  It  is  said  he  has  no  controul 
over  the  sales,  but  the  owner  has  so  large  an 
interest  in  taking  care  that  the  sales  are 
properly  made  that  the  captain's  risk  in  that 
particular  is  but  small.  There  is  a  necessity 
for  trust  on  both  sides.  I  own  I  think  the 
case  very  clear,  and  that  the  rule  should  be 
discharged. 

Parke,  B. — I  concur  in  opinion  that  this 
rule  should  be  discharged.  In  the  course 
of  the  argument  I  entertained  some  doubt 
(and  I  cannot  say  that  it  is  entirely  re- 
moved) on  the  only  view  of  this  question 
in  which  it  is  open  to  doubt ;  but  the  best 
course  seems  to  be  to  adopt  the  construction 
put  on  this  letter  at  the  trial,  which  is,  cer- 
tainly, not  an  unreasonable  one.  It  is  said 
the  captain  has  no  controul  over  the  sales, 
and  that  it  is  a  hardship  on  him,  after  his 
labour  in  procuring  a  cargo,  to  be  at  the 
mercy  of  tlie  owner;  but  the  answer  is, 
that  the  captain  trusts  the  owner  of  the 
cargo 'to  get  the  best  price  for  it;  and  as 
ninety-four  parts  belong  to  the  owner  and 
the  captain  has  but  six,  that  seems  reason- 
able enough.  The  expression  "net  pro- 
ceeds" means  the  sum  which  comes  into  the 
defendants*  pocket|;  and  the  short  question  is, 
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whom  the  said  shares  should  be  allotted  by 
a  committee  of  management  of  the  said  pnM 
posed  company.  That  before  and  at  the 
time  of  the  defendant's  application  for 
shares,  and  the  making  of  his  said  promise 
as  hereinafter  mentioned,  the  plaintiffs  form* 
ed  and  were  the  committee  of  management 
of  the  said  proposed  company.  That  before 
the  making  of  the  promise  by  the  defendant 
as  hereinafter  mentioned,  to  wit,  on  the  8th 
of  October  a*d,  1845,  the  defendant  applied 
to  the  plaintiffs,  then  forming  and  being 
such  committee  of  management  as  aforesaid, 
and  requested  them  to  allot  him,  the  defen- 
dant,  fifty  of  the  said  shares  in  the  said 
proposed  company,  and  then  undertook  to 
accept  the  same,  or  any  less  number  that 
might  be  allotted  to  him;  and  thereupon 
heretofore,  to  wit,  on  the  25th  of  November 
1845,  the  plaintiffs,  at  the  request  of  the 
defendant,  allotted  to  him  thirty-five  of  the 
said  shares  in  the  said  company,  upon  cer- 
tain terms  then  agreed  upon  by  and  between 
the  plaintiffs  and  the  defendant,  that  is  to 
say,  that  a  deposit  of  22.  28,  upon  each  and 
every  of  the  said  shares  so  allotted  to  him 
as  aforesaid,  making  in  the  whole  a  large 
sum  of  money,  to  wit,  the  sum  of  782.  lOt., 
should  be  paid  by  him  the  defendant,  on  or 
before  the  9th  of  December  a.d.  1845,  to 
the  account  of  the  said  company,  to  one  of 
certain  bankers  then  appointed  and  agreed 
upon  in  that  behalf,  to  wit,  the  London  and 
County  Joint*Stock  Bank,  Lombard  Street, 
and  Brighton,  and  at  their  several  country 
branches,  and  Messrs.  Hall,  West,  &  Borrer, 
Union  Bank,  Brighton,  of  all  which  pre- 
mises the  defendant  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  had  notice ; 
and  thereupon,  in  consideration  of  the  pre- 
mises, and  that  the  plaintiffs,  at  the  request 
of  the  defendant,  then,  to  wit^  on  the  day 
and  year  last  aforesaid,  promised  the  defen- 
dant to  perform  and  fulfil  the  said  terms  on 
their  part,  the  defendant  then  promised  the 
plaintiffs  to  perform  and  fulfil  the  said 
terms  on  his  the  defendant's  part,  and 
although  the  plaintiffs  were  always  ready 
and  willing  to  perform  and  fulfil  the 
said  terms  in  all  things  on  their  part,  and 
although  the  said  9th  day  of  December 
elapsed  after  the  said  promise  of  the  said 
defendant,  and  before  the  commencement  of 
this  suit,  of  all  which  premises  the  defen- 
dant hath  always  had  notice ;  yet  the  de- 


fendant, disregarding  his  said  pmroise,  did 
not,  nor  would  on  or  before  the  said  9th  of 
December,  pay,  nor  hath  he  smce  paid,  to 
any  or  either  of  the  said  bankers,  or  at  any 
of  their  banks,  either  in  London  or  else- 
where, or  to  any  other  person,  to  the  account 
of  the  said  company,  the  said  deposit  of  2L2i. 
per  share ;  but  hath  wholly  neglected  so  to 
do.  By  means  of  which  said  premises  the 
plaintiff  have  been  and  are  greatly  injared 
and  damnified,"  &c. 

Special  demurrer. 

The  defendant's  points  as  marked  for 
a^^ument  were :  first,  that  the  declaration  is 
bad  both  in  form  and  substance,  and  shews 
no  suflScient  cause  of  action ;  secondly,  that 
the  matters  therein  stated  are  not  suffideot 
from  which  to  imply  the  promise  alleged; 
thirdly,  that  the  only  consideration  suted 
for  the  promise  declared  on  is,  the  allot- 
ment to  the  defendant  of  shares  in  a  com- 
pany which  the  plaintiffs  and  others  once 
upon  a  time  before  the  fhaking  of  the  pro- 
mise had  agreed  with  each  other  to  endea- 
vour to  form,  but  which  said  agreement 
and  the  formation  of  the  said  company  and 
all  endeavours  to  form  the  same  may  (con- 
sistently with  the  said  declaration)  have 
been  given  up  and  abandoned  long  before 
the  said  allotment  or  promise,  and  that  snch 
consideration  is  insufficient  to  sustain  the 
said  promise ;  fourthly,  that  the  declaration 
is  wanting  in  certainty  in  not  stating  whe- 
ther the  formation  of  the  company  com- 
menced before  or  after  the  coming  into 
operation  of  the  stat.  7  &  8  Vict  e.  IIO; 
fifthly,  that  if  the  formation  of  the  company 
commenced  before  the  coming  into  operation 
of  the  7  &  8  Vict  c.  1 10.  all  the  several 
parties  to  the  agreement  for  its  formation, 
and  not  the  plaintiffs  alone,  ought  to  have 
sued  in  this  action,  and  if  the  formation 
commenced  after  the  said  act  came  into 
operation,  then  the  declaration  ought  to 
have  shewn  that  the  plaintiffs  were  sccord- 
ing  to  the  act  entitled  to  allot  shares  and 
receive  deposits,  and  that  the  deposits  sued 
for  are  such  as  the  act  authoriaes ;  sixthly. 
that  the  declaration  ought  to  have  shewn 
with  certainty  that  the  defendant  accepted 
the  allotment ;  seventhly,  that  the  declara- 
tion ought  to  have  stated  with  eertainty  the 
terms  which  the  plaintiffs  are  all^  ^ 
have  promised  to  fulfil,  and  been  ready 
and  willing  to  fulfil. 
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of  U.  IBs.  Id.  for,"  && ;  that  Laffeatty  held 
the  bill  apon  the  terms  that  the  said  debt 
should  be  set  ofiP  against  the  said  sum  so 
doe  from  the  defendant  to  Laffeatty  upon 
the  bill ;  that  Laffeatty,  in  order  to  deprive 
the  defendant  of  his  right  of  set-off  in 
respect  of  the  said  sum  of  II.  135.  l(f.,  and 
Id  fraud  of  the  defendant,  and  in  collusion 
with  the  plaintiffs,  and  contrary  to  the  said 
tenns,  indorsed  the  hill  to  the  plaintiffs ;  and 
that  the  plaintiffs  were  suing  in  this  action 
only  as  agents  of  Laffeatty,  according  to  the 
said  fraud  and  collusion.    Verification. 

The  plaintiffs  thereupon  signed  judgment, 
on  the  ground  that  the  plea  was  notissuahle, 
and  a  rule  having  been  obtained  to  set 
aside  this  judgment, — 

Petersdorff  shewed  cause. — The  judg- 
ment was  properly  signed,  for  the  plea  is 
not  issuable.  In  the  first  part,  it  professes 
to  answer  a  part  only  of  the  plaintiffs' 
demand ;  and  in  the  latter  part,  to  he  a  good 
answer  to  the  whole  declaration.  Parratt 
V.  Goddard (I)  decides  that  pleas  pleaded 
in  form  to  the  whole  declaration,  but  appli- 
cable to  one  count  only,  are  not  issuable 
pleas.  The  plea  is  also  bad  on  another 
ground.  The  plaintiffs  could  not  safely  go 
to  trial  upon  this  plea. — He  referred  to 
Thomson  v.  Redman  (2). 

Hawkins^  in  support  of  the  rule.— The 
plea  answers  the  whole  of  the  declaration, 
and  is  an  issuable  plea.  The  defendant 
voald  not  be  entitled,  in  an  action  against 
bim  by  an  innocent  indorsee,  to  set  off  the 
debt  due  to  him  from  Laffeatty  the  drawer 
—Burrough  v.  ilfoM(3).  The  plea  states 
that  the  bill  was  fraudulently  indorsed  over, 
in  order  to  deprive  the  defendant  of  his 
ri^t  of  set-off.  The  case  would  have 
been  different  if  there  had  been  no  fraud, 
and  the  bill  had  been  transferred  to  the 
plaintiffs  in  the  ordinary  course  of  business. 
[Ald£R80N,B. — The  set-off  may  perhaps 
be  good  as  to  IZ.  13^.  l(f.  The  plea,  how- 
ever, 18  not  issuable ;  it  does  not  enable  the 
plaintiffs  to  go  to  trial  upon  the  merits.  I 
do  not  say  what  the  result  would  have  been 
\i  the  effect  of  the  plea  had  been  to  get  rid 
»f  the  set-off  to  the  whole  amount.] 

(1)  9  Mee.  &  Wela.  458 ;  8.  c  11  Law  J.  Rep. 
(S.6.)  £xch.  217. 

(2)  11  Ibid.  487:  a.c.  12  Law  J.  Rep.  (m.8.) 
hzcb.  310. 

(3)  lOB.  &C.558 ;  8.C.8  Law  J.  Rep.  K.B.287. 


The  plea  is  founded  on  Waihina  v.  Bensu^ 
san  (4).  That  was  an  action  by  an  indorsee 
against  the  acceptor  of  a  bill,  and  the  plea 
was  that  before  the  drawer  indorsed  it  he 
owed  the  defendant  a  sum  of  money  ex- 
ceeding the  amount  of  the  biU ;  that  after  the 
bill  became  due,  and  in  order  to  deprive  the 
defendant  of  his  right  of  set-off  in  respect 
of  the  debt,  he  fr-audulently  indorsed  the 
bill  to  enable  the  plaintiffs  to  sue  the  de- 
fendant on  the  bill,  and  without  any  con- 
sideration for  the  indorsement.  This  was 
held  to  be  an  issuable  plea. 

[Alderson,  B. — The  plea  here  states 
that  the  plaintiffs  are  fraudulently  suing  for 
the  whole  sum  secured  by  the  bill,  whereas, 
in  fact,  they  are  entitled  to  part  only.  The 
defendant  had  better  plead  the  plea  as  to 
11.  ISs.  Id.f  and  bring  the  remainder  into 
court.     The  plea  is  not  pleaded  to  issue.] 

The  defendant  has  an  affidavit  of  merits. 

Per  Curiam. — The  rule  will  be  discharged 
unless  the  defendant  bring  the  balance  into 
court  within  seven  days,  and  consent  to  a 
change  of  venue.  If  he  comply  with  these 
terms,  the  rule  will  be  absolute  for  setting 
aside  the  judgment. 

Rule  (accordingly  (5). 


1847 
Nov 


17.     1 
.8.    J 


OA&WOOD  V.  £D£. 


Railway  Company^^^Provisional  Commit- 
tee-man, LicAility  of,  for  Deposits  on  Sharee 
— Subscribers*  Agreement — Money  had  and 
received, 

A  railway  company,  provisionally  regis- 
tered, required  a  deposit  of  2L  I2s.  6d.  on 
each  share  allotted.  The  plaintiff  had  twenty 
shares  allotted  to  him,  on  which  he  paid  the 
required  deposit  and  received  scrip  certifi- 
cates for  the  shares.  He  signed  the  subscri' 
bers*  agreement,  which  gave  the  provisional 
committee  power  to  carry  on  the  undertaking, 
or  any  part  of  it,  or  to  abandon  the  whole, 


(4)  9  Mee.  &  Wels.  422 ;  s.  c.  11  Law  J.  Rep. 
(n.8.)  Ezeh.  378. 

(5)  See  Goodall  v.  Ray,  4  DowL  P.C.  76 ;  Crippt 
«.  Daris,  12  Mee.  &  WeU.  169 ;  e-c.  13  Law  J.  Rep. 
(N.8.)  £zch.  217;  and  Whitehead  «.  Walker,  10 
Mee.  &  Wels.  696 ;  8.  c.  12  Law  J.  Rep.  (n.s.) 
Ezeh.  28. 
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only  upon  the  proceeds  which  came  to  hand^ 
after  deducting  bad  debts  upon  the  sales. 

Debt,  for  work  and  labour,  care,  diligence, 
joumies,  and  attendances,  as  tbe  factor  and 
agent  of  tbe  defendants,  and  for  commission  in 
respect  thereof,  for  money  paid,  for  interest, 
and  on  an  account  stated.  The  defendant 
pleaded  nunquam  indebitatus,  acceptance 
in  satisfaction  and  discharge,  and  set-off. 
The  particulars  of  demand  shewed  that  the 
action  was  brought  to  recover  2,275/.  125. 4(2. 
for  commission  on  several  cargoes  of  palm 
oil.  The  particulars  of  set-off  shewed 
various  items  and  cash  payments  to  an 
amount  exceeding  the  sum  claimed. 

At  the  trial,  before  Rolfe,  B.,  at^he  Lan- 
cashire Spring  Assizes,  1847,  it  appeared 
that  the  plaintiff  had  for  many  years  been 
in  the  employ  of  the  defendants,  as  master 
and  supercargo ;  and  the  matter  in  dispute 
between  the  parties  was,  whether,  upon  the 
following  document,  the  plaintiff,  as  captain 
on  an  African  voyage,  was  entitled  to  a 
commission  of  6/.  per  cent,  on  the  proceeds 
of  his  homeward  cargo  of  palm  oil,  on  the 
amount  of  sales,  without  any  deduction  in 
respect  of  bad  debts,  arising  out  of  the  failure 
of  parties,  to  whom  portions  of  the  oil  had 
been  sold. 

"  Liverpool,  February  3,  1845. 

"  Captain  Charles  Caine, 

"  Your  commissions  are  61.  per  cent,  on 
the  net  proceeds  of  your  homeward  cargo, 
after  deducting  the  usual  charges  as  arranged 
by  the  African  Association,  viz.,  4/.  per 
ton,  from  the  gross  sales  of  the  oil  when 
taken  from  the  quay,  and  4/.  I5s,  when 
warehoused.  No  commissions  allowed  in 
watered  oil.     We  are,  &c., 

"  Charles  HorsfaU  &  Son." 

There  was  evidence  that,  in  ordinary 
mercantile  language,  "  net  proceeds"  meant 
exclusive  of  bad  debts. 

The  learned  Judge  was  of  opinion  that 
the  defendants  should  be  allowed  to  deduct 
losses,  sustained  by  reason  of  bad  debts,  on 
certain  sales  of  portions  of  the  cargo,  before 
the  plaintiff  was  entitled  to  his  commission ; 
and  his  Lordship  nonsuited  the  plaintiff,  with 
leave  to  enter  a  verdict  for  370/.,  if  the 
Court  should  think  his  construction  of  the 
instrument  wrong,  A  rule  having  been 
obtained  accordingly, 

fV.  H,  Watson  and  Forsyth  now  shewed 


cause. — The  object  of  this  commission  on 
the  homeward  cargo,  beyond  the  regtilsr 
wages,  is  to  ensure  the  energy  and  skill  of 
the  captain  as  supercargo  in  a  hazardous 
employment,  and  the  proceeds  of  the  adven- 
ture are  as  it  were  divided  between  tbe  par- 
ties in  certain  proportions,  so  that  a  loss  to 
the  property,  by  bad  debts  or  otherwise, 
incurred  wiUiout  the  default  of  either  party, 
ought  not  to  fall  on  one  only.     Tbe  true 
meaning  of  the  document  is,  that  tbe  plain- 
tiff is  to  have  a  commission  of  6/.  per  cent, 
on  the  sum  actually  received ;  it  means  on 
the  net  proceeds  when  ascertained,  or  on 
the  money  which  actually  comes  into  tbe 
defendants*  hands.     It  cannot  mean  that 
the    6/.  per  cent  is  to  be  calculated  on 
the  value  of  the  cargo,  because  the  sales  must 
be  made,  and  the  charges  thereof  taken  into 
account.     Moreover,  there  might  be  a  total 
destruction  of  the  cargo  by  fire,  and  in  tbat 
case  the  plaintiff  would  clearly  be  subject  to 
the  loss  of  his  commission.     A  bad  debt 
cannot  be  said  to  be  part  of  the  proceeds  of 
the  cargo. 

[Parke,  B.— Take  the  letter  altogether, 
and  what  do  you  say  to  it  ?] 

It  strengthens  the  defendants*  view  of  the 
meaning  of  the  words  "  net  proceeds,**  inas- 
much as  it  shews  that  all  charges  are  to  be 
deducted ;  the  charges  of  4/.  per  ton,  when 
taken  from  the  quay,  and  41.  I5s.  when  ware- 
housed, being  specified  merely  on  account 
of  their  being  of  a  fluctuating  nature.  Tbat 
is  a  limitation  on  a  peculiar  and  uncertain 
class  of  charges.  Cases  might  arise  in  wbicb 
it  would  be  impossible  to  carry  out  the  view 
contended  for  on  the  other  side.  Suppose, 
for  instance,  the  case  of  a  fraudulent  pur- 
chase of  a  portion  of  the  cargo,  the  owner 
might  maintain  trover,  and  revest  himsdf 
with  the  goods,  and  then  there  might  be  a 
subsequent  sale,  for  a  less  sum,  the  price 
having  fallen  in  the  mean  time ;  on  which 
sale  would  the  commission  be  payable  ?  Or 
suppose  the  goods  landed,  and  then  injured 
or  destroyed  by  fire  before  sale.  It  does 
not  mean  that  the  6/.  per  cent,  shall  be  paid 
on  a  nominal  contract  of  sale,  but  on  tbe 
net  proceeds,  or  sum  realized.  The  woids 
**  after  deducting,**  &c.  is  a  mere  statement 
of  deduction  of  particular  charges.  Tbe 
expression  "net  proceeds"  has  the  «•«« 
meaning  as  **  net  profits,**  used  in  Store§  «• 
Partnership,  p.  62.     The  plaintiff  trustt  to 
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Tbe  Lord  Chief  Baron  was  of  opinion 
that  under  the  terms  of  the  suhscrihers' 
agreement  the  action  could  not  he  main- 
tained, and  n<^nsuited  the  plaintiff,  with 
leave  to  him  to  move  to  enter  a  verdict. 

Knowles  now  moved  accordingly.  —  It 
is  manifest  that  the  deposit  of  2L  1 2$,  6d, 
per  share  consisted  of  2s,  6d,  per  share, 
being  IQs,  per  1002.  on  each  25/.  share 
deposited  in  pursuance  of  the  2drd  clause 
q[  the  7  8c  S  Vict.  c.  110.  for  the  general 
purposes  of  the  undertaking,  and  the  resi- 
due, 21.  lOff.  per  share,  heing  the  10/.  per 
cent,  required  to  be  deposited  by  the  stand- 
ing orders  of  parliament.  Now,  the  2drd 
clause  defines  and  limits  the  powers  of  the 
directors.  Under  it  they  can  only  receive 
00  the  shares  at  the  rate  of  10^.  in  every 
100/.  for  the  general  purposes  of  the  con- 
cern, and  the  further  deposit  of  10/.  per 
cent,  is  for  a  specific  purpose  only,  and 
cannot  be  legally  appropriated  to  any  other 
purpose.  The  terms  of  the  subscribers* 
agreement,  therefore,  must  be  understood  as 
applying  only  to  that  portion  of  the  plain- 
tiff's demand  which  consists  of  the  deposit  of 
10s.  per  100/.,  viz.  2/.  lOs.  of  the  52/.  lOs. 
deposited,  and  as  respects  that  sum,  it  may 
be  that  the  plaintiff  ought  not  to  recover. 
The  deed,  however,  does  not  create  a  part- 
nership, and  the  remaining  50/.,  or  10/.  per 
cent,  deposit  required  by  the  standing  orders, 
not  having  been  used  as  under  the  act  of 
parliament  it  only  could  be  used,  and  the 
scheme  being  at  an  end,  is  money  received 
by  the  defendant  to  the  plaintiffs  use,  and 
recoverable  in  this  action  —  Nockels  v. 
Croshie  (1),   and  Walstab  v.  Spottiswoode 

[Pollock,  C.B. — In  Walstab  v.  Spottis" 
voode  the  purpose  for  which  the  money  was 
paid  had  failed,  and  the  plaintiff  never  was 
jointly  interested  with  the  defendant  in  any- 
t^ang.  Here  the  plaintiff  had  obtained  his 
scrip  on  paying  the  deposit  money,  and  had 
entered  by  deed  into  a  new  contract,  whereby 
he  became  associated  with  the  defendant  in 
a  common  adventure.] 

[Aldersok,  B. — Why  may  not  any  set 
cf  persons  agree  to  dispose  of  their  own 
nioney  as  they  please  ?  There  is  nothing  in 
the  act  of  parliament  to  prevent  that.] 

(1)  SB.  &C.814- 

(2)  IS  Mce.  h  Well.  501;  s.  c.  15  Law  J.  Rep. 
'.^.5.)  Exeb.  193. 


[Pabke,  B. — Suppose  the  agreement  had 
been  that  in  the  event  of  its  being  unneces- 
sary to  pay  the  10/.  per  cent,  in  under  the 
standing  orders,  the  directors  should  be  at 
liberty  to  pay  any  other  expenses  out  of  it : 
that  would  have  been  perfectly  legal.] 

This  deed  does  not  use  words  sufficient 
for  that  purpose. 

[Parke,  B. — It  amounts  very  nearly  to 
that,  because  it  empowers  the  directors  to 
go  on  with  the  undertaking,  or  any  part  of 
it,  and  to  employ  the  money  which  may 
come  to  their  hands  in  paying  and  satisfying 
all  costs  or  liabilities  which  they  sustained 
in  relation  to  the  undertaking.  So  that  the 
effect  of  the  agreement  is,  that  if  the  under- 
taking went  on  the  money  was  to  be  de- 
posited under  the  standing  orders ;  if  it  did 
not  go  on,  there  was  to  be  this  disposition 
of  it.] 

The  1  &  2  Vict.  c.  110.  s.  23.  limits  the 
amount  of  such  disposition  of  the  money 
deposited  to  that  part  of  it  which  consists  of 
the  105.  in  every  100/. ;  and  the  subscribers 
never  intended  to  give  any  right  to  the 
directors  to  expend  in  preliminary  steps  any 
part  of  the  deposit  of  10/.  per  cent. 

Per  Curiam. — The  plaintiff  has  by  this 
deed  disposed  of  his  own  money,  and  there 
never  was  a  time  when  it  was  money  in  the 
defendant's  hands  to  the  plaintiff's  use. 
The  nonsuit  was  therefore  right. 

Rule  refused. 


1847.  \ 
rov.  8.  J 


Nov 


CLEMENT  V.  TODD. 


Railway  Company — Provisional  Commit- 
tee-man, Liability  o/,  for  Deposits — Abor- 
tive  Scheme. 

The  plaintiff  signed  a  letter  of  application 
for  shares  in  a  railway  company^  provi* 
sionally  registered^  therein  undertaking  to 
sign  the  subscribers*  agreement  and  parlia^ 
mentary  contract,  when  required.  He  never 
received  any  letter  of  alhtmewt,  hut  having 
paid  the  deposit  on  500  shares,  he  received 
scrip  certificates  for  them  which  in  form 
were: — **The  subscribers*  agreement  and 
parliamentary  contract  having  been  signed 
by  the  person  to  whom  the  certificate  is 
issued.**     In  fact  he  never  signed  the  sub* 
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plaintiffs  alone ;  and  that  all  ought  to  have 
sued  jointly.  The  declaration,  however, 
appears  to  me  to  shew  a  consideration  in 
respect  of  which  the  plaintiffs  may  have  a 
sufficient  interest  to  sue  the  defendant.  I 
think  that  on  the  face  of  the  contract,  as 
stated  here,  there  is  a  sufficient  consideration 
to  support  the  promise  alleged,  if  any  such 
were  made  by  the  defendant. 

Other  objections  (of  form  only)  are  made ; 
and  Mr.  Maynard  has  urged  upon  our  con- 
sideration that  the  declaration  shews  that 
there  were  certain  terms  to  be  performed 
by  the  plaintiffs,  without  shewing  what 
those  terms  were ;  and  on  this  ground  be 
contends  that  the  declaration  is  defective. 
Now  as  to  the  effect  of  a  declaration,  which 
merely  refers  to  certain  terms,  as  forming 
part  of  the  consideration  for  the  contract 
declared  on,  whether  or  not  it  would  be  open 
to  such  an  objection  on  special  demurrer,  I 
give  no  opinion.  I  doubt  whether  it  would 
not  come  within  the  rule  long  established, 
and  recognized  in  the  case  of  Cryps  v. 
Baynton  (14),  which  was  an  action  upon  a 
promise  by  the  defendant  to  pay  for  neces- 
saries provided  to  a  third  person,  and  the 
declaration  which  averred  generally  that  ne- 
cessaries were  provided,  was  objected  to,  for 
not  shewing  what  necessaries  were  provided ; 
and  it  was  held  good  without  such  special 
shewing,  for  the  avoiding  of  multiplicities 
of  reckonings.  It  is,  however,  unnecessary 
to  consider  this  case  in  that  view,  becai^se 
I  think  that  there  are  terms  fully  stated  Sn 
this  declaration,  which  are  sufficient  to  sup- 
port the  promise.  The  allegation  is,  that 
the  shares  **  were  allotted  to  the  defendant 
upon  certain  terms  then  agreed  upon  by 
and  between  the  plaintiffs  and  the  defen- 
dant, that  is  to  say,  that  a  deposit  of  22.  2^., 
upon  each  and  every  of  the  said  shares  so 
allotted  to  him,  as  aforesaid,  making  in  the 
whole,"  &c.,  *•  should  be  paid  by  him,  the 
defendant,  on  or  before  the  9th  of  December 
1845,  to  the  account  of  the  said  company, 
to  one  of  certain  bankers,  then  appointed 
and  agreed  upon  in  that  behalf,  to  wit,"  &c.; 
and  it  adds,  *•  of  all  which  premises  the  de- 
fendant had  notice  ;  and,  thereupon,  in  con- 
sideration of  the  premises,  and  that  the 
plaintiffs,  at  the  request  of  the  defendant, 
then,  to  wit,  on  8rc.,  promised  the  defendant 

(14)  3  Buls.  31. 


to  perform  and  fulfil  the  said  terms  on  tbeir 
part,  the  defendant  then  promised  the  plain* 
tiffs  to  perform  and  fulfil  the  said  terms  on 
his,  the  defendant's,  part."  Now  it  is  said 
that  there  may  be  more  terms,  but  I  think 
such  an  objection  cannot  be  taken  advan- 
tage of  on  special  demurrer,  though  it  may 
be  otherwise  available.  For  instance,  on 
the  plea  of  non  assumpsit,  if,  at  the  trial,  it 
appeared  there  were  more  terms,  there  would 
be  a  variance  between  the  plaintiffs'  proof 
and  their  declaration ;  and  the  defendant 
would  succeed  upon  that.  If  these  terms 
require  anything  to  be  done,  either  expressly 
or  by  implication,  the  plaintiffs,  no  doubt, 
were  bound  to  do  what  they  promised ;  but, 
if  those  terms  do  not  express  anything  as 
requisite  to  be  done,  then  the  reference  to 
them,  in  this  declaration,  is  sntplusage. 
The  plaintiffs  promise  to  do  all  that  on 
their  parts  was  to  be  done ;  but  diey  were 
not  bound  to  ascertain  and  allege  the  extent 
of  their  obligation,  either  express  or  implied. 
There  certainly  was  an  implied  promise  to 
some  extent,  if  only  to  keep  their  accounts 
at  particular  bankers,  or,  if  they  changed 
their  bankers,  to  give  the  defendant  notice; 
and  if  there  was  any  implied  promise,  we 
cannot  treat  this  as  surplusage.  I  think 
none  of  the  objections,  either  of  substance 
or  form,  are  well  founded,  and  that  the 
plaintiffs  are  entitled  to  judgment  upon  this 
demurrer. 

Aldbrson,  B. — I  am  of  the  same  opinion. 
As  to  the  question  of  illegality,  I  think  that 
on  the  face  of  this  declaration  we  roust  pre- 
sume the  transaction  to  have  been  legal.  It 
may  be  that  it  was  illegal,  if  the  company 
were  not  registered ;  but  though  the  com- 
pany were  not  registered,  the  transaction 
may  have  been  legal,  because  it  is  consistent 
with  the  allegations  of  this  declaration  that 
the  company  was  formed  before  the  Ist  of 
November  1844.  If  the  facts  were  not  so, 
the  defendant  should  have  shewn  that  by 
plea,  which  he  has  not  done.  Then,  with 
respect  to  Woolmer  v.  7o6y,  it  does  not 
govern  the  present  case ;  because,  in  Woot- 
mer  v.  Toby,  the  proof  did  not  correspond 
with  the  allegation  in  the  declaration.  There 
the  consideration  for  the  contract  was  stated 
to  be  with  A,  B,  and  C,  whereas  the  proof 
was,  that  it  was  with  D,  E,  and  F.  The 
statement  here  is,  that  the  defendant's  pro- 
mise was  made  with  the  managing  commit- 
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and  for  the  plaintiff  on  not  ffuiUy  to  the  new 

{usignment,  with  a  farthing  damages :  the  other 

fleas  were  all  found  for  the  plaintiff.     There 

was  no  certificate  under  the  3^4  Vict. 

c.  24  .'^-Held,  that  the  trespasses  in  the 

three  closes  were  divisible  causes  of  action ; 

and  that  the  plaintiff  was  entitled  under  the 

4  (^  5  Anne,  c.  16.  ss,  4.  and  5.  to  the  costs 

of  the  issues  found  for  him  as  to  closes  A, 

and  Bj  on  which  he  had  failed ;  hut  that 

under  theZ  ^  ^  Vict,  c,  24.  he  was  entitled 

to  no  costs  in  respect  to  close  C,  on  which  he 

had  succeeded,  but  had  recovered  less  than 

40i.  damages.     So  that  the  effect  of  the 

3  <^  4  Vict,  c,  24.  combined  with  the  i  ^  5 

Anne,  c,  16.  ss,  4.  and  5.  as  construed  hy 

decided  cases  is,  that  the  plaintiff  is  in  a 

better  condition  by  bringing  an  action   in 

which  he  fails  altogether^  than  by  bringing 

a  frivolous  one  in  which  he  succeeds.     The 

defendant   when   he  succeeds  is  punished 

by  the  one  statute  if  he  improperly  plead 

pleas  which  he  cannot  support,   and  the 

pkdniiff  when  he  succeeds  is  punished  by 

the  other  statute  if  he  brings  a  frivolous 

action. 

Trespass.     First  count  for  breaking  and 
entering  certain  closes  of  the  plaintiff,  situate 
in  the  parbh  of  Ilminster,  in  the  county  of 
Somerset,  that  is  to  say,  a  certain  close 
being  part  of  a  certain  field  called  **  Six 
Acres,"  &c.,  a  certain  other  close   called 
"  Five  Acres,"  and  a  certain  other  close 
called  "  Northovers,"  and  there,  &c.  Second 
count  for  breaking  and  entering  a  certain 
other  close  in  the  said  parish  of  Ilminster, 
to  wit,  a  certain  close,  (describing  it  by 
abuttals,)  and  there,  &c.     The  defendant 
pleaded,  first,  not  guilty  to  the  whole  decla- 
ration, and  to  the  first  count  he  pleaded 
secondly,  that  the  several  closes  in  the  said 
iirst  count  mentioned  were  not  nor  was 
either  of  them,  or  any  part  thereof,  at  &c., 
the  closes  of  the  plaintiff,  modo  et  formd. 
Thirdly,   a  public  footway  over  the  said 
closes  in  which,  &c.,  in  the  said  first  count 
mentioned,  justifying  the  said   trespasses 
under  a  user  of  the  said  way,  and  concluding 
with  a  verification.     Fourthly,  a  footway 
by  user  for  twenty  years,  as  of  right  and 
without  interruption  by  the  defendant  and 
others,  as  occupiers  of  Barnes's  Mill  Farm, 
in  the  said  parish  of  Ilminster,  justifying 
the  said   trespasses  thereunder,  and  con<- 
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eluding  with  a  verification.     Fifthly,  a  like 
plea  by  user  for  forty  years. 

Replications — As  to  the  first  and  second 
pleas,  issue  joined.  As  to  so  much  of  the 
third  plea  as  relates  to  two  of  the  closes  in 
the  first  count  mentioned,  to  wit,  the  said 
close  being  parcel  of  the  field  called  '*  Six 
Acres,"  and  the  said  close  called  "  Five 
Acres,"  a  denial  of  the  public  footway,  modo 
et  formd,  &c. :  and  as  to  so  much  of  the 
said  third  plea  as  relates  to  the  close  in  the 
first  count  mentioned,  called  '*  Northovers," 
a  new  assignment  of  trespasses  extra  viam. 
As  to  the  fourth  and  fifth  pleas,  a  denial  of 
the  user  for  twent}»  and  forty  years  respec- 
tively, modo  et  formd.  Not  guilty  was 
pleaded  to  the  new  assignment,  and  issues 
having  been  joined,  the  cause  was  tried, 
before  Williams,  J.,  at  the  Somersetshire 
Summer  Assizes,  1847,  when  a  verdict  was 
found  on  the  plea  of  not  guilty,  for  the 
plaintiff,  on  the  first  count,  and  for  the 
defendant  on  the  second  count.  On  the 
second  plea,  the  verdict  was  for  the  plaintiff. 
On  the  third  plea,  as  to  "Six  Acres"  and 
"Five  Acres,"  the  verdict  was  for  the  de- 
fendant. On  the  new  assignment  of  tres- 
passes extra  viam  as  to  "  Northovers,"  the 
verdict  was  for  the  plaintiff,  with  one  far- 
thing damages.  The  issues  on  the  fourth 
and  fifth  pleas  were  found  for  the  plaintifi*. 
There  was  no  certificate  under  3  &  4  Vict. 
c.  24.  The  Master  having  on  taxation 
refused  to  tax  the  plaintiff  any  costs,  a  rule 
was  obtained,  calling  on  the  defendant  to 
shew  cause  why  the  Master  should  not 
review  his  taxation. 

Taprell  (Nov.  22)  shewed  cause.*— 
The  Master  was  right  in  not  taxing  the 
plaintiff  the  costs  of  the  issues  found  for  him. 
The  question  turns  on  the  construction  of 
Lord  Denman*8  Act,  3  &  4  Vict.  c.  24. 
The  words  in  the  statute  4  &  5  Anne,  c.  16. 
8.  5,  are  only  that  costs  shall  be  given  at 
the  discretion  of  the  Court ;  and  under  the 
statute  43  Eliz.  c.  6,  the  rule  of  practice 
was,  that  if  there  was  a  certificate  under  that 
statute,  the  plaintiff  should  not  have  the 
costs  of  any  plea  pleaded  with  leave  of  the 
Court,  although  the  issue  thereon  was  found 
for  him,  and  the  Judge  had  not  certified  that 
the  defendant  had  a  probable  cause  for  so 
piesidin^^Hovard  v.  Cheshire  {I),     Lord 

(1)  Sayer,  260. 
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Denman'a  Act  was  framed  with  the  same 
object  as  the  stat.  of  Eliz.,  which  it  recites, 
viz.,  to  avoid  trifling  and  frivolous  suits ; 
and  by  that  act,  if  a  plaintiff  brings  what 
by  the  verdict  of  a  jury  for  him  with  less 
damages  than  40t.,  is  shewn  to  be  a  frivolous 
action,  he  is  not  to  recover  in  respect  of 
such  verdict  any  costs  whatever. 

[Alderson,  B. — The  words  of  the  stat. 
of  Eliz.  are  remarkable,  viz.,  that  where  the 
debt  or  damages  to  be  recovered  shall  not 
amount  to  40«.,  the  Judge  shall  not  award 
for  costs  to  the  party  plaintiff  any  greater 
or  tMre  costs  than  the  damages  recovered.^ 

Lord  Denman's  Act  does  not  contemplate 
a  division  of  causes  of  action,  for  the  pur- 
poses of  costs ;  and  where  a  plaintiff  recovers 
less  than  40s, ^  and  the  Judge  does  not  cer- 
tify, the  action  is  frivolous,  and  the  plaintiff 
is  to ''have  no  coats  at  all — Marriott  y, 
Stanley  (2).  It  ought,  like  all  statutes 
which  deprive  a  plaintiff  of  costs,  to  be  con- 
strued generally  and  liberally,  and  not  to 
be  limited— /native  v.  Reddish  {S).  The 
statute  4  &  5  Anne,  c.  16.  ss.  4,  5,  does  not 
apply  here.  That  statute  only  applies  where 
there  is  a  plea  found  for  the  defendant, 
which  would  entitle  him  to  the  general  costs 
of  the  CAUse^-Riehmond  v.  Johnson  {4); 
here  the  plaintiff  would,  but  for  Lord  Den- 
man's Act,  be  entitled  to  the  postea.  The 
case  of  Newton  v.  Rowe{S)  is  in  point. 
That  was  an  action  of  libel  to  which  the 
defendant  pleaded  the  general  issue,  and 
several  special  pleas ;  and  the  plaintiff  had 
a  verdict  with  one  farthing  damages ;  and 
there  was  no  certificate  under  Lord  Den- 
man's Act ;  and  it  was  held  that  the  plain- 
tiff was  not  entitled  to  any  costs,  either  on 
the  general  issue  or  the  special  issues. 

[RoLFE,  B. — ^There  the  plaintiff  recovered 
on  all  the  issues.] 

Yes,  the  statute  of  Anne  did  not  apply ; 
nor  does  it  in  this  case,  because  there  is  no 
plea  here  found  for  the  defendant,  which, 
independently  of  Lord  Denman's  Act,  would 
give  him  the  general  costs.  The  7th  rule 
of  Hilary  term,  4  Will.  4,  does  not  apply 
here;  it  is  subservient  to  the  statute   of 

(3)  9  DowL  P.C.  69;  1.0. 10  Law  J.  Rap.(M.8.) 
C.P.  60. 

(8)  6  B.  &  Aid.  796. 

(4)  7  East,  688. 

(6)  1  C.B.  187;  t-c.  14 Law  J.  Rap.  (n.s.)  C.P. 
182. 


Anne — ^^mfMoii  ▼.  Hardi$s{6\  /Mmim 
T.  Messenger  (7)»  Fry  ▼.  MonekUm{%);  and 
the  3  &  4  Vict.  c.  24.  is  subsequent  to  it. 
Montague  Sntith^  in  support  of  the  rule. 
— There  are  three  distinct  causes  of  action 
here,  to  which  there  are  distinct  lines  of 
pleading,  and  on  two  of  those  causes  of 
action  die  defendant  has  substantially  sac- 
ceeded,  and  the  plaintiff  has  aueceeded  on 
the  third,  as  to  which  it  ia  admitted  that 
the  verdict  being  under  40s.f  and  there 
being  no  certificate  under  Lord  Denman'i 
Act,  he  is  entitled  to  no  costs*  The  plain* 
tiff,  however,  is  entitled  to  the  costs  of  tboie 
issues  found  for  him  which  are  applicable 
to  the  causes  of  action  on  which  the  defen* 
dant  has  succeeded.  This  case  is  distin- 
guishable from  Newton  v.  Rome,  when 
diere  was  but  one  cause  of  action,  and  all 
the  issues  on  the  record  were  found  for 
the  plaintiff.  The  present  plaintiff  seeks  to 
have  these  coats,  not  in  respect  of  "  such 
verdict,"  that  is,  the  verdict  for  lets  than 
40«.,  but  in  respect  of  a  verdict  on  different 
mattera,  and  under  the  statute  of  Anne,  cqb« 
tending  that  there  are  two  causes  of  action,  to 
which  the  defendant  has  pleaded  several 
useless  pleas,  which  have  been  found  for  the 
plaintiff,  while  the  fact  of  the  defendant 
having  succeeded  on  those  cauaes  of  actios 
prevents  their  being  of  necessity  frivoloos 
under  the  3  &  4  Vict,  c  24.  In  HwsH 
V.  Cheshire  all  the  iasuea  were  found  for  the 
plaintiff.  The  effect  of  the  statute  of  4  ft  5 
Anne  was  to  allow  the  plaintiff  costs  vheie 
the  defendant  pleaded  sevecal  pleas  and 
succeeded  on  one  only — Spencer  v.  Hamir' 
ton  (9),  where,  in  an  action  of  libel,  the  de- 
fendant having  succeeded  on  the  general 
issue,  which  went  to  the  whole  cause  of 
action,  the  plaintiff  waa  allowed  the  costs  of 
several  special  pleaa  found  for  him.  The 
result  of  the  argument  on  the  other  side  is, 
that  the  plaintiff  is  in  a  much  wocae  poddoo 
than  if  he  had  losi  the  verdict  on  the  new 
assignment. 

Oir.  ode-  9%lL 


(6)  2Mae.&Wela.S4;a.e.«UwJ.lUpL(i.&} 
£zch.  la. 

(7)  8  Ad.  ft  £1.  609 ;  8.cu  7  Uw  X  Rcpi  (iu»J 
Q.  B.  208, 

(8)  9  DowL  P.C.  967. 

(9)  4  Ad.  ft  EL  418 ;  8.e.  6  Law  J.  lUp.  [^^) 
K.B.  114. 
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The  judgment  of  the  Court  (10)  was  now 
delivered  by— 

Pollock,  C.B. — In  this  case  the  plain- 
tiff brought  an  action  for  several  trespasses,  in 
three  different  closes,  Six  Acres,  Five  Acres, 
and  Northovers,  in  one  count.  In  the  se-* 
cond  count,  in  another  close.  Not  guilty  was 
pleaded  to  all ;  secondly,  not  the  plaintiff's 
doses ;  thirdly,  a  public  way  over  the  three 
closes  in  the  first  count.  Fourthly  and 
fifthly,  a  private  way  over  the  three  closes, 
by  prescription,  twenty  years*  user,  and 
forty  years'  user.  These  four  latter  pleas 
were  to  the  first  count  alone.  The  repli- 
cations took  issue  on  the  first  and  second 
pleas  and  traversed  all  the  others,  except 
that  of  public  way,  so  far  as  related  to 
Northovers,  as  to  which  the  plaintiff  newly 
assigned  trespasses  extra  viam,  which  was 
denied  by  the  rejoinder. 

On  not  guilty  the  irerdict  was  for  the 
plaintiff  on  the  first  count;  for  the  de- 
fendant on  the  second.  On  the  second 
plea  for  the  plaintiff.  On  the  third,  as  to  Six 
Acres  and  Five  Acres,  for  the  defendant.  On 
the  new  assignment  for  the  plaintiff,  with  one 
farthing  damages.  And  the  issues  on  the 
fourth  and  fifth  pleas  were  found  for  the 
plaintiff. 

The  Master  refused  to  tax  the  plaintiff 
any  costs,  and  a  rule  nisi  was  obtained  to 
review  the  taxation. 

Upon  this  record  it  appears  that  the 
plaintiff  has  altogether  failed,  and  the 
defendant  has  succeeded  with  respect  to 
the  causes  of  action  in  two  closes ;  but  that 
he  has  pleaded  as  to  those  causes  of  action 
four  several  unnecessary  pleas,  on  which 
the  plaintiff  had  a  verdict.  With  respect 
to  the  cause  of  action  for  trespasses  in  the 
third  close,  the  plaintiff  has  brought  an  action, 
in  respect  of  which  he  has  obtained  only 
one  farthing  damages,  and  so  far,  therefore, 
as  relates  to  that  cause  of  action,  the  effect 
of  Lord  Denman's  Act  is  to  deprive  the 
plaintiff  of  all  costs.  This  result  is  a  pu- 
nishment for  having  brought  a  frivolous 
action  for  that  cause ;  and  there  is  no  doubt 
that  if  the  plaintiff  had  sued  for  that  cause 
of  action  alone,  and  there  had  been  special 
pleadings  all  found  for  him,  he  would  have 
lost  all  the  costs  of  all  the  issues,  as  was 

no)  Pollock,  C.B.,  Parke,  B..Alder80D,B.,  and 
Rolfe,  B. 


properly  decided  in  the  case  of  Newton  v. 
Route,  In  such  a  case  the  statute  4  Anne, 
c.  16.  does  not  apply,  for  no  one  plea  to 
the  cause  of  action  is  found  for  the  defen- 
dant. In  such  case  it  may  be  that  there 
is  an  inconvenience  (as  suggested  in  this 
case)  as  contrasted  with  the  case  of  a  verdict 
for  the  defendant  upon  the  plea  of  not 
guilty,  and  for  the  plaintiff  on  the  justifica- 
tions. But  in  the  case  where  the  defendant 
so  succeeds,  the  matter  in  dispute  may 
have  really  been  of  serious  amount  to  the 
plaintiff;  whereas  when  the  plaintiff  sue* 
ceeds,  it  is,  by  the  verdict  of  the  jury, 
ascertained  to  be  so  frivolous  that  the  legis- 
lature has  thought  no  action  at  all  should 
have  been  brought  in  respect  of  it.  "  Other 
hardships,"  as  my  Brother  Maule,  in  Newton 
▼.  /2otof, properly  observed,  "might  possibly 
be  suggested,  but  no  doubt  the  legislature 
has  thought  that  all  these  are  outweighed 
by  the  advantages  to  result  from  the  dis- 
couragement of  petty  litigation."  We  con- 
cur entirely  in  that  decision,  and  if  there  had 
here  been  a  set  of  special  pleas  to  the  new 
assignment,  all  found  for  the  plaintiff,  the 
plaintiff  could  still  have  had  no  costs  what* 
ever  in  respect  thereof. 

But  here  there  is  a  divisible  cause  of 
action,  in  respect  of  the  trespasses  in  two 
of  the  three  closes  in  the  first  count.  We 
have  held  such  a  cause  of  action  to  be 
divisible  in  ejectment — Doe  d.  Bowman  v. 
Lewis  (1 1),  as  it  had  been  previously  held  to 
be  divisible  in  other  cases,  as  in  Cox  v.  7*^0- 
mason  (12),  and  other  authorities  on  this 
point.  The  plaintiff,  therefore,  with  respect 
to  these  causes  of  action,  is  not  in  the  posi- 
tion of  a  person  bringing  a  frivolous  action, 
but  in  that  of  a  person  who  has  brought  an 
action,  it  may  be,  for  a  real  grievance,  but 
in  which  he  has  failed.  If  this  action  had 
been  brought  for  that  cause  alone,  it  is 
clear  that,  under  the  statute  of  4  Anne, 
c.  16,  the  plaintiff  would  have  been  entitled 
to  the  costs  of  those  issues  found  for  him, 
there  being  also  issues  found  for  the  de- 
fendant, giving  the  general  costs  of  the 
cause  to  him ;  for  that  statute  applies  to 
cases  where  one  or  more  issues  are  found 
for  the  defendant — Richmond  v.  Johnson. 

(11)  13  Mee.  &  Wels.  241  i  ■.  o.  14  Uw  J.  R«p. 
(n.s.)  Exch.  198. 

(12)  2  Cr.  &  Jer.  498;  a.  c.  1  Law  J.  Rep.  (n.8.) 
Exch.  187. 
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Being  of  opinion  that  the  causes  of  action 
are  divisible,  we  think  that  this  case  is '  to 
be  treated  as  if  it  were  a  separate  action  for 
the  trespasses  in  two  closes,  and  conse- 
quently, that  the  plaintiff  is  entitled  to 
have  the  costs  of  the  issues  found  for  him, 
as  to  those  closes,  taxed ;  but  he  is  en- 
titled to  no  costs  in  respect  of  the  third 
close.  The  consequence  is  that  the  plaintiff 
is  in  a  better  condition  by  bringing  an 
action,  in  which  he  fails  altogether,  than 
by  bringing  a  frivolous  one,  in  which  he 
succeeds.  But  this,  we  think,  is  the  true 
result  of  Lord  Denman's  Act,  combined 
with  the  cases,  as  establishing  the  proper 
construction  of  the  statute  of  Anne. 

It  is,  however,  to  be  observed,  that  the 
defendant,  when  he  succeeds,  is  punished 
by  the  one  statute  for  improperly  pleading 
pleas  which  he  cannot  support;  and  the 
plaintiff,  when  he  succeeds,  is  punished  by 
the  other  statute  for  bringing  a  frivolous 
suit.  The  rule,  therefore,  must  be  absolute 
for  the  Master  to  review  his  taxation. 

Alderson,  B.  added, — It  comes  to  this; 
the  legislature  punishes  a  defendant  who, 
being  in  the  right,  has  improperly  pleaded, 
while,  on  the  other  hand,,  it  punishes  a 
plaintiff,  where,  being  in  the  right,  he  uses 
that  right  for  frivolous  and  vexatious 
purposes. 

Rule  absolute. 


1847.     1 

Nov    6       I         •'ONES  17.  ROBINSON. 

Assumpsit — Consideration — Right  to  sue. 

Assumpsit.  The  declaration  alleged  that 
in  consideration  that  the  plaintiff  smd  W.  D. 
would  sell  and  assign  to  the  d^endant  their 
copartnership  business  the  defendant  pro- 
mised  the  plaintiff  to  pay  him  all  the  money 
he  had  advanced  in  respect  of  the  co^art* 
nership,  and  for  which  the  co-partnership 
was  accountable  to  the  plaintiff.  The  de^ 
claration  then  averred  performance  by  the 
plaintiff  and  W.  Z>,  and  that  the  plaintiffs  at 
the  time  of  the  promise^  had  advanced  a  sum 
of  money  in  respect  of  the  co-partnership, 
for  which  the  co-partnership  was,  at  the 
time  of  the  promise,  accountable  to  him, 
alleging,  as  a  breach,  the  non-payment  of 


that  sum  by  the  defendant : — Held,  thai  the 
declaration  disclosed  a  sufficient  consider- 
ation to  entitle  the  plaintiff  to  sue  alone. 

Assumpsit.     The  declaration  stated  that 
one  W.  Dalton  and  the  plaintiff  carried  an 
the  business  of  ironmongers  in  co-partner- 
ship;   that  in   consideration  that  he,  the 
plaintiff,  and  the  said  W.  Dalton  would  aeQ 
and  assign  to  the  defendant  the  said  co-part^ 
nership  business  and  the  stock  in  trade, 
and  would  become  trustees  for  the  defendant 
in  respect  of  all  debts  and  rights  due  or 
belonging  to  them,  the  plaintiff  and  the  said 
W.  Dalton,  as  such  co-partners,  by  assign- 
ing to  the   defendant  all   their  beneficial 
interest  in  the  said  debts  and  rights,  and 
would  put  the  defendant  in  possession  of 
the  said  business  and  stock  in  trade,  he,  the 
defendant,  promised  the  plaintiff  to  pay  him 
all  the  money  that  he,  the  plaintiff,  had 
advanced  in  respect  of  the  co-partnenhip, 
and  for  which,  at  the  time  of  Uie  promise, 
the  co-partnership  was  accountable  to  the 
plaintiff;    and  also  promised  the  plaintiff 
and  W.  Dalton  that  he,  the  defendant  would 
discharge  all  the  debts  due  from  the  plaintiff 
and  W.  Dalton,  as  such   co-partners,  and 
all  liabilities  to  which  they  were  subject  as 
such  co-partners ;  that  the  plaintiff  and  W. 
Dalton  in  a  reasonable  time  did  sell  and  as- 
sign to  the  defendant  the  said  co-partnership 
business  and  the  stock  in  trade,  then  being 
of  the  value  of  500^.,  and  became  trustees 
for  the  defendant  in  respect  of  all  debts  and 
rights  due  or  belonging  to  them,  the  said 
plaintiff  and  the  said  W.  Dalton,  by  their 
assigning  to  the  defendant  all  their  beneficial 
interest  in  the  said  debts  and  rights,  and  pot 
the  defendant  into  possession  of  the  uid 
business  and  stock  in  trade;  that  he,  the 
plaintiff,  had,  at  the  time  of  the  promise, 
advanced  in  respect  of  the  co-partnership, 
money  amounting  to  112^.   I5.    11^.,  for 
which  money  the  said  co-partnership  was  at 
the  time  of  the  promise  accountable  to  the 
plaintiff.    Breach,  non-payment  of  the  last- 
mentioned  sum.     The  declaration  also  con- 
tained the  common  counts. 

The  cause  having  been  tried,  and  the 
plaintiff  having  obtained  a  verdict  on  the 
first  count, — 

Martin  moved  to  arrest  the  judgment— 
The  plaintiff  is  not  entitled  to  sae  alone  in 
this  case.     Dalton  ought   to  have  joined 
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with  him,  it  being  ajrule  that  all  the  persons 
from  whom  the  consideration  moves  ought 
to  he  the  parties  to  bring  the  action.  The 
contract  belongs  to  the  persons  from  whom 
the  consideration  moves,  and  it  is  immate- 
rial to  whom  the  promise  is  made. 

[Parke,  B. — The  consideration  in  this 
case  is,  the  separate  interest  of  the  plaintiff 
in  the  partnership  fund ;  he  has  a  larger 
interest  in  it  than  his  partner.] 

This  question  was  argued  at  great  length 
in  Lord  Bentinck  v.  Connop  (1),  where  the 
point  is  stated,  although  the  argument  is 
not  given  in  the  report.  Either  party 
mifht  have  released  this  contract. 

[Parke,  B.  referred  to  Price  v.  Easian 
(2),  and  Crow  v.  Rogers  (3).] 

Pollock,  C.B.— There  will  be  no  rule, 
as  no  authority  has  been  cited  in  support  oif 
the  defendant's  argument. 

Parke,  B. — There  is  a  consideration  in 
this  case,  namely,  rthe  joint  interest  of  the 
plaintiff  and  Dalton  in  the  partnership  fund. 
That  is  a  sufficient  consideration  to  support 
the  defendant's  promise  to  pay. 

Alderson,  B.  and  Rolfe,  B.  concurred. 

Rule  refused. 


1847.     \ 
Nov.  12.  / 


DURE,  KNT.,  AND  OTHERS  P. 
FORBES. 


Railway — Pleading —  Contract  — Allot- 
Ue  of  Shares—Statute  7^8  Fict.  c.  110. 

Declaration  in  assumpsit,  that  on  a  cer- 
tain day^  to  wit,  on  8^c,  the  plaintiffs  had 
agreed  together  with  divers,  to  wit,  200 
other  persons,  to  establish  a  joint'Stock  com- 
pany for  making  a  railway,  which  required 
the  authority  of  parliament,  the  capital,  to 
vit,  ^c.  to  be  divided  into  shares  of  201,  each, 
and  a  deposit  of  2L  2s,  per  share  to  be  paid 
by  the  persons  to  whom  they  should  be  allotted 
hy  a  committee  of  management;  that  the 
plaintiffs  were  the  committee  of  management  ; 
thai  the  plaintiffs,  to  wit,  on  ^c,  at  the  re- 
quest of  the  defendant,  allotted  him  thirty- 

<])  5  Q.B.  Rep.  693;  8.c.  13  Law  J.  Rep,  (n.s.) 
g.B.  125. 

(2)  4  B.  &  Ad.  433  ;  s.c.  2  Law  J.  Rep.  (n.s.) 
K.B.  51. 

(3)  1  Stra.  592. 


five  shares  in  the  proposed  company,  upon 
certain  terms  then  agreed  upon  between  them, 
that  is  to  say,  that  the  deposit  on  each  share 
should  be  paid  by  the  defendant  on  a  certain 
day,  to  certain  bankers  then  agreed  upon ; 
and  thereupon,  in  consideration  of  the  pre- 
mises, and  that  the  plaintiffs,  at  the  request 
of  the  defendant,  had  promised  the  defen- 
dant to  perform  the  said  terms  on  their  part, 
the  defendant  promised  the  plaintiffs  to  per- 
form the  said  terms  on  his  part,  Averment 
of  the  plaintiffs^  readiness  and  willingness; 
and,  breach,  the  non-payment  by  the  defen- 
dant  of  the  deposit: — Held,  on  general 
demurrer,  that  the  declaration  disclosed  a 
contract  between  the  plaintiffs  and  the  de- 
fendant, on  which  they  might  sue  him  without 
joining  the  other  members  of  the  company. 
Also,  that  the  declaration  was  good,  though 
it  did  not  aUege  that  the  company  was  pro- 
visionally registered  pursuant  to  the  7  ^  S 
Vict,  c.  110,  or  that  it  was  formed  previously 
to  the  date  of  that  act. 

And  held,  on  special  demurrer,  that  the 
declaration  was  not  bad  for  not  alleging  that 
the  company  was  continuing  when  the  shares 
were  allotted  to  the  defendant ;  nor  for  not 
shewing  with  sufficient  certainty  that  the 
defendant  accepted  the  allotment ;  nor  for 
not  shewing  with  certainty  what  the  terms  to 
be  performed  by  the  plaintiffs  were. 

Assumpsit.  The  declaration  stated  that 
heretofore  and  before  the  making  of  the 
promise  by  the  defendant  hereinafter  men- 
tioned, to  wit,  on  the  20th  of  August  a.d. 
1845,  the  plaintiffs  had  agreed  together, 
ivith  divers,  to  wit,  200  other  persons,  to 
endeavour  to  form  and  establish  a  certain 
joint-stock  company  or  partnership  under- 
taking, for  the  making,  constructing,  and 
working  a  certain  railway,  to  be  called 
"  The  Dorking,  Brighton,  and  Arundel 
Atmospheric  Railway,"  and  to  endeavour  to 
obtain  an  act  of  parliament  for  that  purpose, 
the  said  railway  not  being  capable  of  being 
constructed  without  the  authority  of  parlia- 
ment ;  and  the  capital  of  which  said  proposed 
company  or  partnership  undertaking  was 
to  consist  of  a  certain  sum  of  money,  to 
wit,  1,000,000/.  sterling,  to  be  divided  into 
50,000  shares  of  20/.  each,  and  upon  which 
a  deposit  of  21,  2s,  for  each  and  every 
share  was  to  be  paid  by  such  persons  re- 
spectively  as    should    apply   for,   and   to 
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whom  the  said  shares  should  be  allotted  by 
a  coEnmittee  of  management  of  the  said  pnM 
posed  company.  That  before  and  at  the 
time  of  the  defendant's  application  for 
shares,  and  the  making  of  his  said  promise 
as  hereinafter  mentioned,  the  plaintiffs  form- 
ed and  were  the  committee  of  management 
of  the  said  proposed  company.  That  before 
the  making  of  the  promise  by  the  defendant 
as  hereinafter  mentioned,  to  wit,  on  the  8th 
of  October  a.d*  1845,  the  defendant  applied 
to  the  plaintiffs,  then  forming  and  being 
such  committee  of  management  as  aforesaid« 
and  requested  them  to  allot  him,  the  defen*^ 
dant,  fifty  of  the  said  shares  in  the  said 
proposed  company,  and  then  undertook  to 
accept  the  same,  or  any  less  number  that 
might  be  allotted  to  him ;  and  thereupon 
heretofore,  to  wit,  on  the  25th  of  November 
1845,  the  plaintiffs,  at  the  request  of  the 
defendant,  allotted  to  him  thirty-five  of  the 
said  shares  in  the  said  company,  upon  cer- 
tain terms  then  agreed  upon  by  and  between 
the  plaintiffs  and  the  defendant,  that  is  to 
say,  that  a  deposit  of  21,  2s,  upon  each  and 
every  of  the  said  shares  so  allotted  to  him 
as  aforesaid,  making  in  the  whole  a  large 
sum  of  money,  to  wit,  the  sum  of  782*  lOt., 
should  be  paid  by  him  the  defendant,  on  or 
before  the  9th  of  December  a.d.  1845,  to 
the  account  of  the  said  company,  to  one  of 
certain  bankers  then  appointed  and  agreed 
upon  in  that  behalf,  to  wit,  the  London  and 
County  Joint-Stock  Bank,  Lombard  Street, 
and  Brighton,  and  at  their  several  country 
branches,  and  Messrs.  Hall,  West,  8c  Borrer, 
Union  Bank,  Brighton,  of  all  which  pre- 
mises the  defendant  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  had  notice ; 
and  thereupon,  in  consideration  of  the  pre- 
mises, and  that  the  plaintiffs,  at  the  request 
of  the  defendant,  then,  to  witf  on  the  day 
and  year  last  aforesaid,  promised  the  defen- 
dant to  perform  and  fulfil  the  said  terms  on 
their  part,  the  defendant  then  promised  the 
plaintiffs  to  perform  and  fulfil  the  said 
terms  on  his  the  defendant's  part,  and 
although  the  plaintiffs  were  always  ready 
and  willing  to  perform  and  fulfil  the 
said  terms  in  all  things  on  their  part,  and 
although  the  said  9th  day  of  December 
elapsed  after  the  said  promise  of  the  said 
defendant,  and  before  the  commencement  of 
this  suit,  of  all  which  premises  the  defen- 
dant hath  always  had  notice ;  yet  the  de- 


fondant,  disregarding  his  said  promise,  did 
not,  nor  would  on  or  before  the  said  9tk  of 
December,  pay,  nor  hath  he  since  paid,  to 
any  or  either  of  the  said  bankers,  or  at  my 
of  their  banks,  either  in  London  or  else* 
where,  or  to  any  other  person,  to  the  accoont 
of  the  said  company,  the  sud  deposit  of  22. 2t. 
per  share ;  but  hath  wholly  neglected  so  to 
do.  By  means  of  which  said  premises  the 
plaintiffs  have  been  and  are  greatly  iiijared 
and  damnified,"  &c. 

Special  demurrer. 

The  defendant's  points  as  maiked  for 
a^^ument  were :  first,  that  the  declaration  is 
bad  both  in  form  and  substance,  and  shews 
no  sufiicient  cause  of  action ;  secondly,  that 
the  matters  therein  stated  are  not  sufficient 
from  which  to  imply  the  promise  alleged ; 
thirdly,  that  the  only  consideration  stated 
for  the  promise  declared  on  is,  the  allot- 
ment to  the  defendant  of  shares  in  a  com- 
pany which  the  plaintififo  and  others  once 
upon  a  time  before  the  fiiaking  of  the  pro- 
mise had  agreed  widi  each  other  to  endea- 
vour to  form,  but  which  said  agreement 
and  the  formation  of  the  said  company  and 
all  endeavours  to  form  the  same  may  (con- 
sistently with  the  said  declaration)  bare 
been  given  up  and  abandoned  long  before 
the  said  allotment  or  promise,  and  that  such 
consideration  is  insufficient  to  sustain  the 
said  promise ;  fourthly,  that  the  declaratba 
is  wanting  in  certainty  in  not  stating  whe- 
ther the  formation  of  the  company  com- 
menced before  or  after  the  coming  into 
operation  of  the  stat.  7  &  8  Vict.  c.  110; 
fifthly,  that  if  the  formation  of  the  companr 
commenced  before  the  coming  into  operatioo 
of  the  7  &  8  Vict  c.  110.  all  the  sefenl 
parties  to  the  agreement  for  its  formation, 
and  not  the  plaintifis  alone,  ought  to  have 
sued  in  this  action,  and  if  the  fornution 
commenced  after  the  said  act  came  into 
operation,  then  the  declaiatioii  ought  to 
have  shewn  that  the  plaintlfib  were  accord- 
ing to  the  act  entitled  to  allot  shares  sad 
receive  deposits,  and  that  the  depoats  sued 
for  are  such  as  the  act  authoriies ;  sizdilT, 
that  the  declaration  ought  to  have  shewn 
with  certainty  that  the  defendant  accepted 
the  allotment ;  seventhly,  that  the  deeltfs- 
don  ought  to  have  stated  with  eertainty  the 
terms  which  the  plaintiffs  are  alleged  to 
have  promised  to  fulfil,  and  been  icadj 
and  willing  to  fulfil. 
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BuUt  {Maynard  with  him)  in  support  of 
the  demurrer  (Trinity  term»  June  9). — ^The 
first  objectLoD  to  the  declaration  is,  that  it 
does  not  state  that  the  company  were  pro- 
visionally registered  under  the  7  &  8  Vict. 
c»  1 10.  88.  4, 23,  and  24.  Provisional  regis-* 
tration  is  necessary  before  the  company  can 
make  any  contract  for  allotting  shares,  and 
that  £act  ought  to  have  been  averred  in  the 
declaration. 

[Pollock,  C.B.^The  defendant  ought 
to  have  pleaded  that  the  company  had  not 
been  registered.] 

The  Ist,  2nd,  4th,  and  23rd  sections  apply 
to  this  part  of  the  argument. 

[Pollock,  C.B. — The  defendant  admits 
that  he  and  the  plaintiffs  made  a  contract. 
In  such  a  case  is  the  plaintiff  to  aver  that 
the  contract  is  legal,  or  is  the  defendant 
to  plead  the  illegality?] 

The  question  is,  whether  the  compliance 
with  the  requisites  of  the  act  of  parliament 
is  not  a  condition  precedent  to  the  plain-< 
tifa*  right  to  sue.     The  defendant  submits 
that  it  is,  and  that  the  plaintiff  are  not 
entitled  to  sue,  unless  they  shew,  on  the 
face  of  the  declaration,  that  they  are  within 
the  act  of  parliament.     Secondly,  it  does 
iK>t  appear,  from  the  declaration,  that  any 
contract  was  made  with  the  plaintiffs  alone. 
It  was  made  with  all  the  parties  who  were 
engaged  in  the  undertaking.     In  Woolm^ 
V.  Tohff  (I),  the  defendant  was  sued  as  an 
allottee  of  shares  by  the  managing  committee 
of  a  railway  company,  and  l^e  Court  made 
absolute  a  rule  for  entering  a  nonsuit  on 
the  ground  that  the  contract  had  been  made 
by  the  defendant  with  the  provisional  com* 
mittee.     Here  it  is  not  alleged  that  the 
deposita  were  to  be  paid  to  the  plaintiffs; 
but  it  is  stated,  that  they  were  not  paid  to 
certain  parties  on  account  of  the  company. 
There  is  no  express  contract  with  the  plain- 
tiffs, and  if  there  is  any  implied  contract  it  is 
with  the  company.     Thirdly,  the  consider- 
ation for  the  defendant's  promise  appears  to 
be  the  allotment  of  shares  in  a  proposed 
railway  company,  and  it  is  consistent  with  the 
declaration  that  the  project  may  have  been 
abandoned  before  the  allotment  took  place. 
P'ourthly*  the  declaration  does  not  contain 
any  averment  that  the  defendant  accepted 
the  allotment  of  shares.     Fifthly,  the  decla- 

<1)  16  Law  J.  Rep.  (n.s.)  Q.B.  225. 


ration  is  defective  in  another  particular ;  it 
states  that,  *'  in  consideradon  of  the  premises, 
and  that  the  plaintiffs,  at  the  request  of  the 
defendant,  promised  the  defendant  to  fuI61 
the  said  terms  on  their  part."  Now,  the 
'*  premises"  are,  that  the  200  persons  were 
endeavouring  to  form  a  company  for  making 
a  railway:  ^at  the  plaintiffs  were  the  com- 
mittee of  management  of  the  company, 
heing  a  mere  delegated  body  of  those  persons 
to  whom  the  shares  belonged.  Again,  the 
'*  terms"  that  the  plaintiffs  are  alleged  to 
have  been  bound  to  fulfil,  are  not  stated 
with  so  much  certainty  that  any  promise 
on  the  part  of  the  defendant  to  fulfil  the 
terms  on  his  part  can  be  implied. 

/.  Brown  {Martin  with  him)  in  support 
of  the  declaration  (Michaelmas  term,  Nov. 
12). — The   first   objection  made  on  the 
other  side   is,   that  the  declaration   does 
not  shew  that  the  company  had  been  pro- 
visionally registered,  and  so  that  the  act 
7  &  8  Vict.  c.  110.  not  having  been  com- 
plied with,  the  company  could  not  legally 
allot  shares,  and  therefore  the  contract  de- 
clared on  was  not  shewn  to  be  legal,  and 
the  declaration  was  bad  on  that  g^und. 
The  answers  to  that  ohjection  are,  first,  that 
the  7  &  8  Vict.  c.  110,  which  did  not  come 
into  operation  until  the  Ist  of  November 
1844,  applies  only  to  companies  formed  afier 
that  day ;  and  as  the  dates  in  this  declaration 
are  laid  under  videlicets,  for  all  that  appears 
on  the  face  of  it  this  company  may  have  been 
formed  prior  to  the  1st  of  November  1844. 
Secondly,  an  illegality  of  this  kind  must 
not  be  presumed,  but  should  be  pleaded  and 
proved  by  the  party  relying  upon  it— Z)ftNi- 
tree  v.  Hutchinson  (2),  where  it  was  held, 
that  the  objeotioin  that  a  coursing  match  was 
illegal  under  the  16  Car.  2.  c.  7,  could  not 
be  taken  advantage   of   unless    specially 
pleaded.     It  is  contended  here  that  tb^ 
registration  was  a  condition  precedent  to  the 
right  to  make  this  contract;  but  the  contract 
is  good  at  common  law,  and  the  true  prin- 
ciple is  that  where  a  statute  makes  certain 
circumstances  necessary  to  the  validity  of 
an  act  which  in  itself  is  valid  at  common  law, 
that  does  not  alter  the  manner  of  pleading 
in  use  before  the  statute— j^ac.  Abr,  tit. 
•  Statute,'  (L,  3).  And  in  Stephen  on  Plead- 
ing,  drd  edit.  p.  375,  the  rule  is  thus  laid 

(2)  10  Mee.  &  Wels.  85 ;  8.  o.  11  Law  J.  Hep. 
(M.S.)  Exch.  397. 
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down,  "  Where  a  thing  is  originally  made 
by  act  of  parliament,  and  required  to  be 
in  writing,  it  must  be  pleaded  with  all  the 
circumstances  required  by  the  act ;  as  in  the 
case  of  a  will  of  lands,  it  must  be  alleged  to 
have  been  made  in  writing ;  but  where  an 
act  makes  writing  necessary  to  a  matter 
where  it  was  not  so  at  the  common  law,  as 
where  a  lease  for  a  longer  term  than  three 
years  is  required  to  be  in  writing  by  the 
Statute  of  Frauds,  it  is  not  necessary  to 
plead  the  thing  to  be  in  writing,  though  it 
must  be  proved  to  be  so  in  evidence."  No 
person  can  act  as  a  broker  within  the  city 
of  London  unless  he  is  duly  licensed  pur- 
suant to  6  Anne,  c.  1 6 ;  but  in  an  action 
by  a  broker  to  recover  commission,  the  fact 
of  his  being  licensed  is  never  averred — Cope 
V.  Rowlands  {9i),  So  in  the  case  of  a  con- 
tract to  perform  at  a  theatre,  which  would 
be  illegal  unless  the  theatre  were  licensed; 
It  is  unnecessary  to  state  the  licence  in  the 
declaration — Astley  v.  Weldon{^), 

(He  was  then  stopped  by  the  Court  on 
that  point.) 

Then,  secondly,  it  is  objected  that  the 
declaration  is  framed  upon  a  promise  im- 
plied, if  any  can  be  implied,  from  facts  which 
shew  that  the  promise  was  made  to  all  the 
members  of  the  company,  and  not  to  the 
plaintifiis  alone,  and  that  all  should  have 
joined  in  suing,  for  which  Woolmer  v.  Toby 
was  cited.  But  on  the  declaration  in  that 
case,  it  did  not  appear  that  there  was  any 
provisional  or  managing  committee,  and  the 
case  turned  on  the  sufficiency  of  the  evi- 
dence, and  not  on  any  point  of  pleading. 
The  case  of  Jones  v.  Rohinson.{p\  whidi 
was  decided  in  this  court  a  few  days  ago, 
seems  to  shew,  that  although  the  considera- 
tion for  a  contract  moves  from  several,  one 
of  them  may  declare  on  the  contract,  and 
allege  the  promise  to  be  made  to  himself 
alone. 

With  respect  to  the  formal  objections, 
the  first  is,  that  it  is  consistent  with  this 
declaration  that  the  projected  establishment 
of  the  company  might  have  been  aban- 
doned before  the  allotment  of  shares  to  the 
defendant.  But  the  Court  will  not  presume 
that,  for  it  is  a  rule  well  established  and 

(3)  2  Mee.  &  Wels.  149;  8.  o.  6  Law  J.  Rep. 
(n.s.)  Exch.  63. 

(4)  2  Bus.  &  Pul.  346. 

(5)  Ante,  p.  36. 


recognized  in  the  recent  case,  in  this  cooit, 
of  Price  v.  Price  (6),  "  that  things  are  to  be 
presumed  to  continue  in  the  same  state  till 
the  contrary  appears"  ( 7  ) .   There  is  nothing 
in  the  second  formal  objection,  that  it  does 
not  appear  with  certainty  that  the  defendant 
accepted  the  allotment  of  shares,  because 
the  declaration  expressly  avers  that  the 
allotment  was    made  at  the    defendant's 
request.     The  last  objection  is,  that,  inas- 
much as  the  declaration  avers  the  implied 
promise  to  be  "in  consideration  of  the  pre- 
mises, and  that  the  plaintiffs  at  the  request 
of  the  defendant,  promised  the  defendant  to 
perform  and  fulfil  the  said  terms  on  their 
part,"   it  ought  to  have  stated  what  the 
terms  to  be  performed  by  the  plaintiff  were. 
But  it  does  not  appear  that  there  were  any 
terms  to  be  performed  by  the  plaintiff  otho- 
than  those  stated  in  the  declaration;  and 
the  allegation  impljring  that  there  were  may 
be  rejected  as  surplusage, — fUUe  per  itntiie 
non  vitiaiur.     The  rule  is  thus  stated  in 
1  ChiUy  on  Pleading,  6th  edit.,  p.  295: 
'*  When  part  of  an  entire  consideration,  or 
one  of  several  considerations,  stated  in  a 
declaration,  is  merely  frivolous  and  void* 
without  being  illegal,  and  the  residue  is  ftoA^ 
and  extends  to  the  whole  of  the  promise,  the 
void  part  will  not  vitiate  the  dedaradoD, 
but  may  be  rejected  as  surplus^e ;  and  the 
promise  will  be  referred  to,  and  supported 
by  that  part  of  the  con8iderati<m  wMch  is 
legally  sufficient." 

Maynardt  in  reply. — First,  as  to  the 
point  of  illegality,  it  may  be  conceded  that 
where  a  declaration  states  a  oosideratkn 
which  may  be  legal  under  one  state  of  facts, 
and  illegal  under  another  state  of  facts,  the 
illegality  must  be  pleaded ;  but  where  an 
implied  contract  is  stated  which  can  only 
be  legal  in  one  state  of  facts,  it  is  different, 
and  the  declaration  should  av^  all  that  is 
necessary  to  shew  its  legality.  As  to  tbt? 
case  cited  of  Dainiree  v.  Huiehimson  it  goes 
too  fiar,  because  the  declaration  there  shews 
the  contract  to  be  illegal,  and  it  is  sufficient 
if  the  illegality  appears  (m  any  part  of  tbr 
record.  In  the  case  of  an  insurance  oo  ^ 
ship,  where,  under  the  19  Geo.  2.  c.  37.  it 
is  necessary  to  the  legality  of  |he  cootraci 

(6)  16  Mee.  &  Wels.  233 ;  t.  e.  16  Law  J.  R'F 
(n.s.)  Exch.  99. 

(7)  At  p.  242  of  Mee.  &  Wels.  aatf  p.  10!  of 
Law  J.  Rep. 
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that  the  insarer  shall  have  an  interest  in  the 
subject-matter,  it  is  usual  to  aver  an  interest. 
In  Cousins  v.  NarUes  (8)  it  was  held,  that  a 
policy  in  the  common  form  was  a  policy  on 
interest,  and  that  the  declaration  must  aver 
in  whom  the  interest  vested.     That  case 
and  Craujurd  v.  Hunter  (9),  are  expressly 
in  point.     Executing  contracts  for  the  sale 
of  stock  not  being  in  possession,  are  Ulegal 
under  7  Geo.  2.  c.  8 ;  and,  accordingly,  all 
the  precedents  contain  an  averment  of  pos- 
session in  the  party  selling.     The  principle 
is  laid  down  in  Com,  Dig,  '  Pleader,'  (C,  76), 
where  it  is  said,  "  The  plaintiff,  in  his  de- 
claration, ought  to  aver  every  fact,  without 
being  informed  of  which  the  Court  cannot 
judge  whether  the  plaintiff  has  cause  of 
action.     .     .     .    So  in  all  cases  where  any 
circumstances  are  required  by  the  purview 
of  an  act  to  make  it  good,  they  ought  to  be 
averred;  as,  where  the  statute  1  R.  8,  1, 
makes  a  feoffiooent,  &c.  by  cestuis  que  use 
of  full  age,  sane,  and  at  large,  &c.  good, 
he  who  pleads  a  feoffinent  by  eestuis  que 
Mse  ought  to  aver  that  he  was  sane,  of  full 
age,  and  at  large."     Then  as  to  the  right 
of  the  plaintiffs  to  sue  alone,  the  considera- 
tion moves  from  all  the  members  of  the 
company,  and  not  from  the  plaintiffs  alone. 
The  interest  is  in  the  entire  body,  and  the 
action  is  improperly  brought  by  a  section  of 
it.   In  truth,  Woolmer  v.  Toby  governs  this 
case,  for  the  only  difference  is,  that,  in  this 
case,  the  circumstances  which  there  came 
oat  in  evidence  are  stated  on  the  record. 
On  this  point  he  cited  JSotren  v.  Morris  (10). 
But,  further,  the  letter  of  allotment  would 
contain  the  terms  that  the  defendant  should 
be  entitled  to  scrip  certificates,  upon  signing 
the  parliamentary  contract,  and  there  is 
nothing  to  shew,  but  the  reverse  rather,  that 
the  company  was  continuing ;  and,  lastly, 
the  consideration  for  the  promise  is  insuffi- 
ciently stated.     There  must  upon  this  de- 
claration, have  been  some  terms  to  be  per- 
formed by  the  plaintiff;  but  it  does  not 
appear  what  they  were;  and,  on  special 
demurrer,  this  is  a  good  objection.     The 
nile  of  pleading  is,  that  all  the  consideration 
roast  be  stated. 

[Pollock,  C.B. — I  very  much  doubt 
whether  it  is  always  necessary  to  set  out 

(8)  3  Tannt  513. 

(9)  8  Term  Rep.  18. 

(10)  2Taant.  874. 
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the  whole  of  the  considenition.  The  whole 
consideration  may  be  the  whole  agreement] 
Beach  v.  White  (11)  is  an  authority  for 
saying  that  the  whole  of  the  consideration  for 
the  contract  sued  upon  must  be  set  out.  In 
Figes  v.  Cutler  (12)  Lord  Tenterden  held 
that  an  action  cannot  be  maintained  for  the 
breach  of  an  agreement  for  not  entering 
into  partnership  with  the  plaintiff,  without 
its  being  shewn  what  the  terms  were  on 
which  the  parties  had  agreed  to  become 
partners.  That  case  was  recognized  in 
M'Neil  V.  Reid{\Z). 

Pollock,  C.B.*— I  am  of  opinion  our 
judgment  should  be  for  the  plaintiffs.  Two 
objections  are  made  to  this  declaration  in 
matters  of  substance.  The  first  of  those 
objections  is,  that  the  declaration  does  not 
shew  that  the  company  was  provisionally 
registered  as  required  by  the  7  &  8  Vict. 
c.  110;  and  it  is  said,  that  without  such 
registration  a  company  of  this  nature  has, 
by  the  operation  of  that  act,  no  power  to 
allot  shares.  That  may  be  so ;  but  the  answer 
is,  that  the  7  &  8  Vict.  c.  110.  is  not  retro- 
spective, and  applies  only  to  companies 
formed  after  the  1st  of  November  1844,  and 
for  anything  that  is  averred  or  appears  to 
the  contrary,  this  company  may  have  been 
£brmed  before  that  time.  But  it  is  said,  if 
that  be  so,  that  the  declaration  should  have 
shewn  that  the  company  existed  prior  to 
the  passing  of  the  7  &  8  Vict.  c.  110 ;  other- 
wise the  company  do  not  shew  they  were 
acting  l^ally,  or  had  any  power  to  allot 
shares,  without  which,  it  is  argued,  they  are 
not  entitled  to  maintain  the  action.  I  Uiink 
the  authorities  cited  by  Mr.  Brown  are 
sttfiicient  to  shew  that  this  argument  is  not 
well  founded.  A  party  suing  is  not  bound 
to  anticipate  matters  of  that  kind,  and  the 
objection,  if  it  really  exists,  (and  assuming 
it  to  be  good)  should  come  by  way  of 
answer,  and  cannot  be  taken  advantage  of 
on  demurrer  to  the  declaration.  The  second 
objection  in  point  of  substance,  is,  that  the 
consideration  for  the  implied  promise  moves 
from  all  those  who  were  associated  together 
to  form  the  company,  and  not  from  the 

(11)  12  Ad.  &  El.  668  ;  8.c.  10  Law  J.  Rep. 
(h.8.)  Q.B.  4. 

(12)  3  Surk.  N»P.C.  139. 

(13)  9  Bing.  68 ;  8.  c  1  Law  J.  Rep.  (n.8.)  C.P. 
162. 
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whom  the  said  shares  should  be  allotted  by 
a  committee  of  management  of  the  said  pro«* 
posed  company.  That  before  and  at  the 
time  of  the  defendant's  application  for 
shares,  and  the  making  of  his  said  promise 
as  hereinafter  mentioned,  the  plaintiffs  form* 
ed  and  were  the  committee  of  management 
of  the  said  proposed  company*  That  before 
the  making  of  the  promise  by  the  defendant 
as  hereinafter  mentioned,  to  wit,  on  the  8th 
of  October  a.d.  1845,  the  defendant  applied 
to  the  plaintiffs,  then  forming  and  being 
such  committee  of  management  as  aforesaid, 
and  requested  them  to  allot  him,  the  defen* 
dant,  fifty  of  the  said  shares  in  the  said 
proposed  company,  and  then  undertook  to 
accept  the  same,  or  any  less  number  that 
might  be  allotted  to  him ;  and  thereupon 
heretofore,  to  wit,  on  the  25th  of  November 
1845,  the  plaintiffs,  at  the  request  of  the 
defendant,  allotted  to  him  thirty-five  of  the 
said  shares  in  the  said  company,  upon  cer- 
tain terms  then  agreed  upon  by  and  between 
the  plaintifis  and  the  defendant,  that  is  to 
say,  that  a  deposit  of  2^.  2$.  upon  each  and 
every  of  the  said  shares  so  allotted  to  him 
as  aforesaid,  making  in  the  whole  a  large 
sum  of  money,  to  wit,  the  sum  of  78^  10«., 
should  be  paid  by  him  the  defendant,  on  or 
before  the  9th  of  December  a.d.  1845,  to 
the  account  of  the  said  company,  to  one  of 
certain  bankers  then  appointed  and  agreed 
upon  in  that  behalf,  to  wit,  the  London  and 
County  Joint-Stock  Bank,  Lombard  Street, 
and  Brighton,  and  at  their  several  country 
branches,  and  Messrs.  Hall,  West,  &  Borrer, 
Union  Bank,  Brighton,  of  all  which  pre- 
mises the  defendant  afterwards,  to  wit,  on 
the  day  and  year  last  aforesaid,  had  notice ; 
and  thereupon,  in  consideration  of  the  pre- 
mises, and  that  the  plaintiffs,  at  the  request 
of  the  defendant,  then,  to  wit,  on  the  day 
and  year  last  aforesaid,  promised  the  defen- 
dant to  perform  and  fulfil  the  said  terms  on 
their  part,  the  defendant  then  promised  the 
plaintiffs  to  perform  and  fulfil  the  said 
terms  on  his  the  defendant's  part,  and 
although  the  plaintiffs  were  always  ready 
and  willing  to  perform  and  fulfil  the 
said  terms  in  all  things  on  their  part,  and 
although  the  said  9th  day  of  December 
elapsed  after  the  said  promise  of  the  said 
defendant,  and  before  the  commencement  of 
this  suit,  of  all  which  premises  the  defen- 
dant hath  always  had  notice ;  yet  the  de- 


fendant, disregarding  his  said  promiie,  did 
not,  nor  would  on  or  before  the  said  9th  of 
December,  pay,  nor  hath  he  since  paid,  to 
any  or  either  of  the  said  bankers,  or  st  any 
of  their  banks,  either  in  London  or  else- 
where, or  to  any  other  person,  to  the  aceoont 
of  the  said  company,  the  said  deposit  of  2t2i. 
per  share ;  but  hath  wholly  neglected  so  to 
do.  By  means  of  which  said  premises  the 
plaindfb  have  been  and  are  greatly  injored 
and  damnified,"  &c. 

Special  demurrer. 

The  defendant's  points  as  mari^ed  for 
argument  were :  first,  that  the  deelarstioo  it 
bad  both  in  form  and  substance,  and  shews 
no  sufiicient  cause  of  action;  secondly,  that 
the  matters  therein  stated  are  not  suffideot 
from  which  to  imply  the  promise  alleged; 
thirdly,  that  the  only  consideration  suted 
for  the  promise  declared  on  is,  the  sUot- 
ment  to  the  defendant  of  shares  in  a  com- 
pany which  the  plaintiffs  and  odieraoDoe 
upon  a  time  before  the  fhaking  of  the  pro- 
mise had  agreed  with  each  other  to  endea- 
vour to  form,  but  which  said  agreement 
and  the  formation  of  the  said  company  and 
all  endeavours  to  form  the  same  may  (con- 
sistently with  the  said  declaration)  have 
been  given  up  and  abandoned  long  b^ore 
the  said  allotment  or  promise,  and  that  sodi 
consideration  is  insufficient  to  sustain  the 
said  promise ;  fourthly,  that  the  deelarstioo 
is  wanting  in  certainty  in  not  stating  wh^ 
ther  the  formation  of  the  company  com- 
menced before  or  after  the  coming  into 
operation  of  the  stat.  7  &  8  Vict.  e.  110; 
fifthly,  that  if  the  formation  of  the  comply 
commenced  before  the  coming  into  operstioa 
of  the  7  &  8  Vict  c.  HO.  all  the  several 
parties  to  the  agreement  for  its  formatioB, 
and  not  the  plaintiffs  alone,  ought  to  have 
sued  in  this  action,  and  if  the  fbrmatioii 
commenced  after  the  said  act  came  into 
operation,  then   the  declaration  ought  to 
have  shewn  that  the  plaintiffs  were  aoeord- 
ing  to  the  act  entitled  to  allot  riiares  sad 
receive  deposits,  and  that  the  deposits  sued 
for  are  such  as  the  act  authorizes;  sizddy, 
that  the  declaration  ought  to  have  Aewn 
with  certainty  that  the  defendant  acesplid 
the  allotment ;  seventhly,  that  the  deeiait* 
tion  ought  to  have  stated  with  certa^i^  Ihe 
terms  which  the   plaintiffs  are  al^;ed  to 
have  promised  to  fulfil,  and  been  ready 
and  wUling  to  fulfil. 
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tee,  and  tlie  contract,  as  it  appears  on  the 
declaration,  is  a  contract  made  with  the 
present  plaintifTs.      That  is  sufficient  on 
demurrer,  though  it  may  turn  out,  as  in 
Woolmer  v.  Toby,  that  the  contract  sued  on 
Tias  made  with   the  plaintiffs  and  others 
jointly.  I  am  also  of  opinion  that  the  formal 
objections  made  to  this  declaration  cannot 
be  supported.     If  the  allegation  had  been 
that,  in  consideration  of  the  premises,  and 
of  the  plaintiffs'  undertaking  to  perform 
what  was  to  be  performed  on  their  part,  the 
defendant  undertook  and  promised  on  his 
part,  I  should  have  taken  time  to  consider 
whether  the  omission  to  specify  the  terms 
to  be  performed  by  the  plaintiffs  would  not 
be  a  good  objection  on  special  demurrer. 
The  allegation,  however,  is  "in  considera* 
tion  of  the  premises,  and  that  the  plaintiffs 
at  the  request  of  the  defendant  promised 
the  defendant  to  perform  and  fulfil  the  said 
terms  on  their  part;'*  and  that  refers  to  the 
previous  statements  in  the  declaration,  which 
are  sufficient  to  shew  certain  express  or 
implied  terms,  and  which  must  be  taken  to 
be  embodied  in  the  allegation  of  the  pro- 
mise. 

RoLFE,  B.— *I  am  of  the  same  opinion. 
With  respect  to  the  objection  that  the  con- 
tract in  this  declaration  should  have  been 
treated  as  a  contract  with  all  the  members 
of  the  company,  and  not  as  a  contract  with 
its  managing  committee :  it  may  be,  in  fact, 
a  contract  with  the  company ;  but  there  is 
nothing  illegal  in  a  contract  between  the 
managing  committee  of  such  a  company  as 
this,  and  an  allottee,  to  enure  to  the  benefit 
of  the  company.  The  declaration  does  not 
shew  that  the  committee  of  management 
forms  part  of  the  company,  but  only  that 
the  plaintiffs  had  agreed  with  other  persons 
to  form  a  company,  of  which  they  were  to 
he  part,  and  were  to  allot  shares  in  it.  It 
then  alleges  that  they  entered  into  a  con- 
tract with  the  defendant  to  allot  him  shares, 
that  they  performed  all  they  had  undertaken 
to  perform,  and  that  he  had  not  performed 
what  he  had  undertaken  to  perform.  I  think 
if  the  facts  be  as  stated,  they  are  enough  to 
sustain  the  action.  As  to  the  question  of  ille- 
gality, it  is  said,  the  contract  does  not  appear 
to  be  legal  on  account  of  the  statute  7  &  8 
Vict.  c.  110.  But  it  is  a  contract  which  is 
^<>(k1  at  common  law,  and  illegal  only  if 
.uade  after  the  passing  of  a  particular  act  of 


parliament,  and  if  certain  requisitions  in  that 
act  are  not  complied  with.  We  cannot  pre- 
sume those  facts ;  if  they  exist  they  ought  to 
come  from  the  other  side.  The  only  point  I 
had  any  doubt  about  was,  that  the  declaration 
shewed  there  were  certain  terms  to  be  per- 
formed by  the  plaintiff,  and  did  not  shew 
what  they  were.  That  is  an  objection  taken 
on  special  demurrer ;  but  the  truth  is,  that 
the  declaration  shews  there  are  no  terms 
except  those  previously  averred  in  it ;  and, 
therefore,  the  words  implying  other  terms, 
are  surplusage,  as  in  the  case  of  Ring  v. 
Roxburgh  {\ 5),  There  a  declaration  stated, 
that  in  consideration  of  work  and  labour, 
&c.,  and  certain  diseases,  the  defendant  pro- 
mised, &c. ;  and  Bay  ley,  B.  said,  that 
though  the  allegation  of  the  defendant 
being  indebted  for  certain  diseases  was 
nonsense  and  surplusage,  yet  as  there  were 
other  good  considerations  in  the  declaration 
sufficient  to  support  the  promise,  it  was 
good.  I  think,  in  this  declaration,  there  is 
a  consideration  stated  sufficient  to  support 
the  promise,  viz.,  the  consideration  of  having 
done  what  was  done,  and  the  subsequent 
allegation  of  readiness  to  perform  other 
terms  may  be  rejected. 

Judgment  for  the  plaintiffs. 
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Annuity  Deed  —  Consideration  —  What 
sufficient  Memorial  under  53  Geo,  3.  c.  1 41 . 
— Statement  of  Pre-existing  Debt, 

Where,  in  the  memorial  required  by  the 
55  Geo,  3.  c,  141,  under  column  "Considera- 
tion, and  how  paid,"  the  statement  was  5,000/. 
made  up  of  five  several  sums  ofSOOL,  200/., 
2,000/.,  1,500/.,  and  1,000/.,  previously 
lent  and  advanced  by  C.  H,  to  or  for  the 
use  of  J,  L,  and  E,  J,  L,  and  owing  to  C,  H, 
on  security  of  five  several  bills  of  exchange, 
drawn  by  E,  J,  L,  upon,  and  accepted  by, 
J.  L,  and  indorsed  by  E,  J,  L,  the  said  con- 
sideration being  paid  and  satisfied  by  the 
cancellation  of  the  said  bills  and  a  release, 
^c, : — Held,  a  fair  statement,  and  one  with 
asmuch  detail  as  the  nature  of  the  transaction 
permitted, 

(\6)  2  Cr.  &  Jer.  418 ;  ■.c.  1  Law  J.  Rep.  (n.s.) 
£xcb.  168. 
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this  action,  before  and  at  the  time  of  the 
commencement  of  this  action  was  and  still 
is  justly  and  truly  indebted  to  the  deponent 
and  to  Edward  Pontifex,  his,  deponent's, 
partner  in  trade,  in  100/.  for  work  done, 
and  materials  for  the  same  provided,  and 
goods  manufactured  and  made,  by  the 
deponent  and  his  said  partner,  for  said 
Sergius  de  Maltzo£f,  and  at  his  request." 

Martin  shewed  cause. — The  affidavit  is 
sufficient.  The  goods  in  question,  having 
been  ordered  by  an  individual  for  a  par- 
ticular purpose,  cannot  be  expected  to  pro- 
duce the  same  price  if  they  were  to  be 
re-sold.  The  case  differs  from  that  of  the 
affidavit  to  hold  to  bail  for  goods  sold. 

Hoggins,  contra,  was  not  called  on. 

Parke,  B. — The  affidavit  is  indefinite. 
Non  constat  that  any  property  in  the  goods 
passed  to  the  defendant ;  the  defendant  may 
not  have  accepted  the  goods.  The  contract 
may  be  executory.  The  case  cannot  be 
put  more  strongly  in  favour  of  the  plaintiffs, 
than  by  comparing  it  to  the  case  of  goods 
bargained  and  sold,  without  alleging  that 
they  are  delivered,  and  an  affidavit  stating 
that  a  party  is  indebted  to  another  for  goods 
sold  cannot  be  supported  (1).  The  rule 
for  discharging  the  defendant  out  of  custody 
must  be  made  absolute.  The  capias  is  to 
stand  as  a  justification  to  the  sheriff. 

Pollock^  C.B.,  Alderson,  B.,  and 
RoLFE,  B.  concurring, — 

Rule  absolute. 


1847 
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SUKER  AND  ANOTHER  V,   NEAL. 


Alteration  of  Record, 

A  declaration  on  a  bill  of  exchange  stated 
it  to  be  payable  at  three  months,  and  con' 
tained  counts  for  goods  sold  and  delivered 
and  on  an  account  stated.  The  bill,  as 
produced  at  the  trial,  was  made  payable  at 
two  months,  and  on  the  record  being  referred 
to,  appeared  payable  in  like  manner  at  two 
months,  but  the  word  "  two,"  in  the  record, 
had  been  written  on  an  erasure. 

The  plaintiffs  having  obtained  a  verdict, 
the  Court  set  aside  the  record  and  all  sub' 

(1)  See  Hopkins  v.  Vaughan,  12  Ea«t.  S98, 
1  ascar  v.  Morioseph,  1  Bing.  357;  s.  c.  2  Law  J. 
Kep.  C.P.  14. 


sequent  proceedings,  refusing  leave  to  the 
plaintiffs  to  retain  their  verdict  on  theaecoiad 
stated. 

This  was  a  rule  calling  upon  the  plaintifl^ 
to  shew  cause  why  the  record  and  all  sub- 
sequent proceedings  should  not  be  set  aside 
for  irregularity,  with  costs. 

The  declaration  stated,  that  the  plaintifEi 
were  the  drawers,  and  the  defendant  tbe 
acceptor  of  a  bill  of  exchange,  payable 
three  months  after  date,  for  the  sum  of 
88/.  11 3.  There  were  also  counts  for  goods 
sold  and  delivered  and  on  an  account  stated. 

The  pleas  were,  first,  that  the  defendaDt 
did  not  accept  the  bill ;  secondly,  to  the  re- 
sidue of  the  declaration,  "  never  indebted." 

The  issue  delivered  was  in  conformity 
with  the  declaration  and  pleas. 

At  the  trial,  before  Wilde,  C.J.,  at  the 
last  Bristol  Summer  Assises,  the  plaiDtifis, 
in  support  of  th^ir  case,  put  in  evidence  a 
bill  of  exchange,  drawn  by  them  and  ac- 
cepted by  the  defendant,  payable  at  two 
months  after  date,  for  the  sam  of  381.  Ih. 

Ball,  for  the  defendant,  objected  that  this 
was  not  the  bill  declared  on.  On  reference 
to  the  record  it  appeared  that  the  word 
"two"  had  been  written  on  an  erasure. 
The  learned  Chief  Justice  said  he  could 
only  try  the  issues  as  they  appeared  on  the 
record,  and  accordingly  a  verdict  was  re- 
turned for  the  plaintiffs  for  the  amount  of 
the  bill  and  the  interest. 

Ball  having  obtained  a  rule  nisi  to  set 
aside  the  record,  &c.. 

Hoggins  shewed  cause. — The  record  has 
been  altered  by  the  plaintifis*  agent  at 
Bristol  without  their  authority;  but  the 
plaintiffs  may  still  retain  the  verdict  upon 
the  account  stated,  abandoning  the  count 
upon  the  bill  of  exchange. 

[Alderson,  B. — Can  you  hold  a  verdict 
on  a  record  that  has  been  improperly  altered  ? 
We  cannot  be  sure  that  the  defendant  may 
not  have  had  a  good  defence  on  the  account 
stated.] 

Ball,  contra,  was  not  called  on. 

Per  Curiam  (1).— The  rule  must  be 

Absolute  {2)' 

(1)  Pollock,  C.B.,  Alderaon,  B..  and  Rolfr,  B. 

(2)  See  Jones  ».  Tatham.  8  Taunt  634:  Dnm- 
nioml  V,  Burt,  1  Moo.  &  Rob.  136;  and  Dw  I 
Cotterill  v.  Wylile,  2  B.  &  Aid.  472. 
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Bins  for  SOOU  dated  2Sad  July  1841,  at  8  OHmtbi. 

2001,  22Qd  July  1841,  at  3  mootha. 

2,000/.,  29th  July  1841,  at  3  moutba. 

1,500/..  8rd  Aug.  1841 ,  at  2  moutha. 

1,000^,  18tli  Aug.  1841,  at  2  mootha. 

Immediately  on  the  giving  of  the  bill  for 
2,000 J.,  in  the  said  indenture  mentioned, 
the  said  Robert  PhUlott  held  the  said  sum 
of  2,000/.  as  the  agent  of  and  in  trust  for 
the  said  defendant  and  the  said  £.  J.  Lack, 
to  be  advanced  and  disposed  of  by  their 
directions,  and  became  accountable  to  them 
for  the  due  disposition  thereof,  except  that 
as  to  100/.,  part  of  the  said  sum  of  2,000/., 
the  said  Robert  Phillott  held  that  sum 
for  himself  and  H.  M.  Elderton,  with  the 
consent  and  by  the  authority  of  the  defen- 
dant and  the  said  £.  J.  Lack,  as  discount, 
which  he,  the  said  Robert  Phillott,  repre- 
sented to  the  defendant  and  the  said  £.  J. 
Lack,  he,  the  said  Robert  Phillott,  and  the 
said  Henry  M.  Elderton,  paid  for  the  loan 
of  the  said  sum  of  2,000/.  on  the  said  biU, 
but  no  part  of  this  discount  was  ever  received 
by  the  plaindff.  This  was  the  first  advance 
inade  by  the  plaintiff  to  the  defendant  and 
the  said  £.  J.  Lack.  In  like  way,  on  the 
giving  of  the  bill  for  1,500/.,  in  the  said 
iodenCure  mentioned,  the  said  Robert  Phillott 
held  the  sum  of  700/.  as  the  agent  of  and  in 
trust  for  the  said  defendant  and  the  said 
E.  J.  Ijadc,  to  be  advanced  and  disposed  of 
by  their  directions,  and  became  accountable 
to  them  for  the  due  disposition  thereof. 
As  to  the  sum  of  800/.,  and  as  to  1,000/.| 
part  of  the  secondly-mentioned  sum  of 
2,0001,  the  said  Robert  Phillott  received 
and  held  these  sums  respectively  for  the 
said  defendant  and  the  said  E.J.  Lack,  to 
be  advanced  and  disposed  of  by  their  direc- 
tions, and  became  accountable  to  them  for 
the  due  disposition  thereof,  immediately  he, 
the  said  Robert  Phillott,  received  those  por- 
tions of  the  proceeds  of  the  said  stock,  which 
was  some  days  after  he  first  held  the  said 
bill  for  1,600/.  on  account  of  the  plaintiff. 
And  the  said  Robert  Phillott  received  and 
held  the  remainder  of  the  said  secondly- 
mentioned  sum  of  2,000/.,  as  the  agent  of 
and  in  trust  for  the  defendant  and  the  said 
£.  J.  Lack,  to  be  advanced  and  disposed  of 
by  their  directions,  and  became  accountable 
to  them  for  the  due  disposition  thereof 
immediately  on  the  receipt  of  the  said  bill 
ior  1 ,000/.,  subject  as  to  each  of  the  four 


last-mentioned  bills  to  a  like  holding  of  a 
part  for  discount,  as  in  the  case  of  the  first- 
mentioned  bill. 

The  last-mentioned  sum  of  1,892/.  lOs. 
1  d.  was  received  by  R.  Phillott  on  the  said 
1st  day  of  September,  and  242/.  19f.  1(/., 
part  thereof,  was  then  lent  by  him,  as  the 
agent  of  the  plaintiff,  to  the  defendant  and 
the  said  E.  J.  Lack,  and  the  residue,  1,1 50/., 
was  held  by  him  on  account  of  the  plaintiff 
until  January,  a.d.  1842,  when  the  same 
was  lent  by  him,  as  the  agent  of  the  plain- 
tiff, to  the  defendant  and  the  said  £.  J. 
Lack.  The  said  R.  Phillott  was  duly 
authorized  by  the  defendant  and  the  said 
£.  J.  Lack,  to  procure  and  hold  the  said 
sums  of  2,000/.,  700/.,  300/.  and  2,000/. 
on  account  of  the  defendant  and  the  said 
E.  J.  Lack,  and  the  same  were  loans 
from  the  plaintiff  to  the  defendant  and  the 
said  E.  J.  Lack,  at  the  several  times  the 
said  R.  Phillott  held  the  same  respectively 
on  account  of  the  defendant  and  the  said 
E.  J.  Lack  as  aforesaid.  Although  the 
said  R.  Phillott  held  the  same  on  account 
of  the  defendant  and  the  said  E.  J.  Lack, 
he  did  not  pay  the  full  amount  thereof  to 
them,  or  apply  it  for  their  benefit,  but  held 
considerable  portions  thereof  as  aforesaid, 
and  he  and  the  said  Henry  M.  Elderton 
untruly  represented  to  the  defendant  and 
the  saki  E.  J.  Lack,  that  they,  the  said  R. 
Phillott  and  H.  M.  Elderton,  had  been 
obh'ged  to  pay  the  sums  so  held  for  discount 
of  the  said  several  bills. 

The  said  several  bills  were  received  by 
the  said  R.  Phillott  firom  the  defendant 
and  the  said  E.  J.  Lack  on  or  about  their 
respective  dates.  The  bill  for  2,000/.  was 
given  specifically  for  the  said  first-men- 
tioned sum  of  2,000/.,  so  lent  as  aforesaid, 
and  held  by  the  said  R.  Phillott,  as  the 
agent  of  the  plaintiff,  from  the  time  of  its 
diate.  The  bill  for  1,500/.  was  given  and 
held  by  R.  Phillott  partiy  for  advances 
made,  partiy  in  expectation  of  advances  to 
be  made,  and  which  were  made  as  aforesaid ; 
and  the  bills  for  800/.  and  200/.  were  set 
apart,  and  held  by  R.  Phillott,  as  the  agent 
for  the  plaintiff,  from  the  17th  of  August. 
And  the  bill  for  1,000/.  was  made  and  given 
to  and  held  by  him,  as  the  agent  of  the 
plaintiff,  to  make  up  the  amount  of  5,000/., 
which  the  plaintiff  was  to  lend  and  advance, 
and  did  lend  and  advance  as  aforesaid. 
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In  the  month  of  December  1842,  the 
plaintiff  so  being  the  holder  of  the  said 
bill  of  exchange,  the  said  defendant  and 
the  said  E.  J.  Lack  and  H.  M.  Elderton 
proposed  to  the  plaintiff  to  execute  the  said 
indenture,  on  his  the  plaintiff's  cancelling 
or  destroying  the  said  bills  and  executing 
the  release  of  the  said  defendant,  the  said 
£.  J.  Lack,  and  H.  M*  Elderton,  in  the 
said  deed  contained.  The  plaintiff,  being 
unable  to  procure  any  other  or  better  secu- 
rity for  the  money  so  obtained  by  the  sale 
of  his  stock,  acceded  to  the  said  proposal, 
and  the  said  deed  was  accordingly  executed 
by  the  several  parties  thereto,  and  the  said 
bills  of  exchange  were  given  up  and  can- 
celled, as  in  the  said  recital  of  the  said 
deed  mentioned.  At  that  time  the  defen- 
dant and  the  said  E.  J.  Lack  were  indebted 
to  the  plaintiff  in  6,3922.  I9s,  Id,  for  money 
lent  by  him  to  them,  5,000/.  of  which  was 
secured  by  the  said  five  bills  of  exchange  as 
aforesaid.  The  said  Elderton  and  Pfaillott 
did,  as  above  stated,  obtain  from  the  plain- 
tiff a  larger  sum  than  5,000/. ;  but  they 
have  not,  up  to  the  present  time,  rendered 
an  account  to  the  defendant  of  the  expen- 
diture thereof,  and  it  is  admitted  by  the 
plaintiff  that  no  such  account  can  be  ren- 
dered to  make  up  the  sum  of  5,000/.,  unless 
the  receipt  by  Elderton  and  Phillott,  or  one 
of  them,  is  to  be  considered  as  a  receipt  by 
the  defendant.  The  question  for  the  opinion 
of  the  Court  was,  whether  the  plaintiff  was 
entitled  to  retain  the  verdict  on  the  second 
issue :  if  so,  whether  the  judgment  ought 
to  be  arrested.  If  not  so  entitled  to  retain 
the  verdict,  then  whether  he  was  entitled  to 
judgment  notwithstanding  a  verdict  for  the 
defendant  on  such  issue. 

Willes  (with  whom  was  Peacock),  for  the 
plaintiff. — First,  the  issue  ought  to  be  for 
the  plaintiff.  The  substance  of  the  matter 
is  to  be  looked  at.  The  facts  found  by  the 
case  amount  to  the  issue  being  found  for 
the  plaintiff.  The  money  left  the  plaintiff's 
hands,  and  reached  those 'of  persons  autho- 
rized by  the  defendant  and  E.  J.  Lack  to 
receive  it  It  is  found  by  the  case,  that 
Phillott  received  it  as  agent  for  the  Lacks. 
Secondly,  here,  there  was  no  pecuniary  con- 
sideration, and  in  such  case  no  inrolroent  is 
requisite.     In  Blake  y.  AtteraoU  (1),  where 

(1)  2  B.  8c  C.  275 ;  s.  c  2  Law  J.  Rep.  K.B.  193. 


a  son-in-law  agreed  with  the  exeeaton  of 
the  father  to  cancel  a  marriage  settlement, 
under  which  he  was  a  creditor  in  10,000/., 
and  in  consideration  thereof  to  reedve 
5,000/.  and  an  annuity  of  125/.,  it  was  held 
that  such  annuity  need  not  be  inrolled. 
The  Annuity  Act  only  applies  to  aDnuides 
granted  for  pecuniary  consideration.  The 
cases  on  this  subject  are  collected  in  ChUtjfs 
Statutes,  p.  27.  The  word  '*  pecuniary," 
which  appears  in  the  53  Greo.  S.  c.  141, 
is  omitted  in  the  previous  Annuity  Act  of 
17  Geo.  3.  c.  26. 

Watson  (with  whom  waa  Carrie)* — ^The 
memorial  states  that  five  specific  sums  had 
been  lent,  •  and  that  five  bills  of  similar 
amounts  were  held  as  security  for  those 
sums.  This  was  not  so  in  fact.  Under 
the  53  Geo.  3.  c.  141,  the  Court  has  no 
discretion  as  to  setting  aside  an  annuity 
deed,  when  the  memorial  does  not  txtHy 
state  the  consideration.  The  statement  n 
the  memorial  must  be  precise,  and  must 
state  the  fact  —  Ex  parte  Lewie  {i).  In 
Drake  v.  Rogers  (3)  it  was  held,  that 
where  part  of  the  consideration  consist- 
ed of  a  draft,  payable  at  a  banker's,  it 
was  nec^sary  to  state  in  the  memo- 
rial at  what  time  such  draft  was  pay- 
able. Norwood  V.  UnderksU  (4),  decided 
on  the  17  Geo.  3.  c.  26,  is  in  point.  In 
Kirkman  v.  Price  (5)  it  was  held  that  tb 
memorial  must  set  fordi  precisely  the  man- 
ner in  which  the  consideration  money  ms 
paid. 

[Alderson,  B.— -That  is  under  the  old 
act,  where  the  word  "  pecuniary"  is  left 
out.] 

Morris  v.  WaU  (6).  If  it  be  set  forth  in 
the  memorial  that  the  consideration  was  w 
much  in  money  paid,  when  the  real  con- 
sideration was  part  in  money  and  part  is 
the  giving  up  of  a  former  annuity,  the 
Court  will  set  aside  the  security'—  WasiiMn 
V.  Birch  (7).  Annuities  are  not  regarded 
with  favour.  In  the  17  Geo.  3«  c.  26.  the 
practice  of  raising  money  by  annuity  is  called 
"  pernicious,"  and  the  case  of  the  billi  ii 

(2)  2  Ad.  h  El.  135. 
(8)  2  Bred.  &  Biog.  19. 
(4)  3  Mau.  U  Selw.  82. 
{5)  1  H.  Bl.  309. 

(6)  1  Boa.  &  PoL  20S. 

(7)  5  Term  Hop.  472. 
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vone  than  that  of  raising  money — Erie  v. 
Brown  (8). 

WiUesy  in  reply. — No  fraud  is  suggested 
bT  the  other  side.  The  five  bills  mentioned 
in  the  memorial  were  given  to  secure 
amounts  equivalent  to  what  was  on  the  face 
of  them. 

[RoLFE,  B. — The  Annuity  Act  intends 
that  you  should  state  the  exact  transaction*] 

Bygone  transactions  are  not  within  the 
Annuity  Act.     But  if  they  are,  they  need 
not  be  stated  in  the  memorial  with  the  strict- 
ness contended  for.     In  Summons  v.  Moriu 
mtr{9)  it  was  held,  that  where  1,2001.  had 
been  paid  for  the  grant  of  an  annuity,  and 
the  securities  to  prevent  their  being  regis- 
tered had  been  renewed  from  twenty  days 
to  twenty  days,  and  then  600/.  had  been 
paid  for  Uie  grant  of  a  further  annuity ;  and 
the  securities  renewed  in  like  manner,  and 
sometimes  after  a  longer  period  than  twenty 
days,  and  afterwards  had  been  registered, 
a  memorial  of  the  annuity  stating  the  con- 
Mderation  to  be  1,800/.  was  valid.     So,  in 
Kelfe  V,  y^mbrosse  {\0),  it  was  held,  that 
TnoDey  lent  and  paid  at  different  times  for 
the  education  and  advancement  of  the  defen- 
dant is  a  good  consideration  for  an  annuity, 
and  is  sufficiently  expressed  in  the  memo- 
rial as  "  money  lent  and  advanced,  and  also 
paid,  laid  out  and  expended  to  and  for  the 
maintenance,  education,  and  advancement 
in  the  world  of  the  defendant."    Ex  parte 
Lewis  was  a  case  under  the  old  act. 

Cur.  adv.  tult. 

The  judgment  of  the  Court  was  now, 
in  Michaelmas  term,  1847,  delivered  by — 

RoLFB,  B. — This  case  was  argued  last 
Trinity  term,  by  Mr.  Willes,  for  the  plaintiff, 
u)d  Mr.  Watson,  for  the  defendant  It  was 
in  action  of  covenant,  brought  to  recover  the 
arrears  of  an  annuity,  claimed  to  be  due 
lom  the  defendant  to  the  plaintiff,  under 
he  terms  of  an  annuity  deed,  dated  the  21st 
>f  December  1842.  By  that  deed,  after 
exiting  that  the  plaintiff  had  at  various 
imes  advanced  and  lent  to  the  defendant 
uid  his  son  Edward  John  Lack,  among  other 
nonies,  five  several  sums  of  300^.,  200L, 
.\000/.,  1^5002.,  and  1,000/.,  as  a  security 

s)  10  Ad.  &  EL  412  ;  8.C.  8  Lave  J.  Rep.  (n.s.) 
^H.  276. 
rj)  5  Term  Rep.  139. 
(10)  7  Ibid.  651. 


for  the  re-payment  of  which  the  plaintiff  held 
five  several  bills  of  exchange  for  the  same 
sums  of  800/.,  200/.,  2,000/.,  1,500/.,  and 
1,000/.,  bearing  date  on  various  days,  men** 
tioned  in  the  deed,  in  the  months  of  July 
and  August  1841 ;  and  further  reciting,  that 
all  interest  on  these  sums  had  been  duly 
paid  up  to  the  29th  of  September  1842, 
and  that  the  defendant  and  lus  said  son  had 
some  time  since  agreed  with  the  plaintiff  for 
the  sale  to  him  of  an  annuity  of  804/.,  in 
consideration  of  the  sums  so  due  on  the  said 
five  bills  of  exchange,  such  consideration  to 
be  satisfied  by  the  cancellation  of  the  bills 
and  a  release  from  the  same,  to  be  executed 
by  the  plaintiff;  and  further  reciting,  that 
in  pursuance  of  that  agreement,  the  first 
bill  had  been  that  day  delivered  up  by  the 
plaintiff  to  the  defendant  and  his  son,  and 
had  been  cancelled,  it  is  witnessed,  that 
the  plaintiff,  pursuant  to  the  said  agreement, 
released  the  defendant  and  his  son  from  the 
said  bills,  and  all  claim  in  respect  thereof. 
And  it  was  further  witnessed,  that  in  con- 
sideration of  the  said  sums  so  released  and 
discharged,  by  cancellation  of  the  said  bills, 
the  defendant  and  his  son  did  grant  to  the 
plaintiff  an  annuity  of  804/.,  payable  quar- 
terly on  the  days  therein  mentioned;  and 
the  defendant  covenanted  for  due  payment 
of  the  annuity  on  the  specified  days.  There 
are  a  great  many  other  provisions  in  the 
deed,  but  they  do  not  appear  to  us  .material 
to  the  present  case.  The  declaration,  after 
setting  out  the  deed  verbatim^  and  aUeging 
performance  of  all  its  stipulations  on  the 
part  of  the  plaintiff,  alleges  various  breaches 
of  the  covenants  entered  into  by  the  defen- 
dant, and  particularly  of  the  covenant  for 
payment  of  the  annuity,  to  the  plaintiff's 
damage  of  4,000/. 

There  were  several  pleas,  but  the  ques- 
tions before  us  turn  entirely  on  the  second, 
the  plaintiff  having  succeeded  on  all  the 
others.  By  that  second  plea,  the  defendant 
pleads,  that  the  deed  in  question  was  made 
after  the  passing  of  the  Annuity  Act,  53 
C^o.  3.  c.  146,  and  alleges  that  the  annuity 
was  granted  for  a  pecuniary  consideration, 
and  that  no  memorial  was  inrolled  accord- 
ing to  the  provisions  of  the  statute,  whereby 
the  indenture  is  null  and  void. 

To  this  the  plaintiff  replied,  that  a  me- 
morial was  duly  inrolled  according  to  the 
statute,  which  memorial  was  and  is  as  fol- 
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lows,— 'and  then  sets  out  the  memorial  ver- 
hatim.  The  language  under  the  column 
*' Consideration,  and  how  paid,"  heing  to  the 
effect  following :  **  5,000/.  made  up  of  five 
several  sums  of  300/.,  200/.,  2,000/.,  1,500/., 
and  1,000/.  previously  lent  and  advanced  by 
C.  R.  Hall,  to  or  for  the  use  of  John  Lack 
and  £.  J.  Lack,  and  owing  to  C.  R.  Hall, 
on  security  of  five  several  bills  of  exchange, 
drawn  by  E.  J.  Lack  upon  and  accepted 
by  J.  Lack,  and  indorsed  by  E.  J.  Lack, 
the  said  consideration  being  paid  or  satisfied 
by  the  cancellation  of  the  same  bills ;  and 
a  release  by  C.  R.  Hall  of  J.  Lack  and  E. 
J.  Lack,  from  the  sum  secured  thereby  and 
interest. 

The  replication  then  goes  on  to  aver  that 
the  said  memorial  did  duly  contain  and 
truly  set  forth  (inter  alia)  the  pecuniary 
consideration  for  granting  the  said  annuity. 

The  defendant,  by  his  rejoinder,  says, 
that  the  memorial  did  not  truly  set  forth 
how  the  pecuniary  consideration  was  paid, 
because  the  plaintiff  did  not  previously 
to  the  grant  of  the  said  annuity,  lend  or 
advance  to  or  for  Uie  use  of  the  defendant 
and  J.  Lack  the  said  sums  of  300/.,  200/., 
2,000/.,  1,500/.,  and  1,000/. ;  of  this  he 
puts  himself  upon  the  country,—- thus  tra- 
versing the  averments  in  the  replication  that 
the  memorial  did  truly  set  forth  the  pecu- 
niary consideration  for  the  grant  of  the 
annuity. 

The  plaintiff  joined  issue  on  the  traverse 
so  taken  by  the  defendant ;  and  on  the  trial 
of  that  issue  a  verdict  was,  by  consent, 
taken  for  the  plaintiff,  subject  to  the  opinion 
of  this  Court  as  to  whether  the  facts  war- 
ranted such  a  finding.  It  appeared  by  the 
case  that  in  the  year  1840  the  plaintiff 
being  about  to  leave  England,  and  being 
entitled  to  certain  3/.  per  cent,  annuities, 
standing  in  his  name,  gave  a  power  of 
attorney  to  Robert  Phillott,  enabling  him 
to  sell  out  the  same,  with  directions  to  place 
the  proceeds  out  at  interest,  on  good  secu- 
rities. Phillott  made  various  sales  of  the 
stock  in  the  months  of  July  and  August 
1841,  the  whole  net  proceeds  of  such  sales 
amounting  to  6,892/.,  and  in  those  same 
months  made  advances  by  way  of  loan  to 
the  defendant  and  to  Edward  John  Lack 
out  of  the  said  net  proceeds,  to  the  extent 
of  5,000/.,  save  that  he  claimed  to  deduct, 
and    actually  did    deduct,    several    sums 


amounting  to  250/.,  which  he  falsely  rr- 
presented  that  he  had  been  obliged  to  pty 
by  way  of  discount,  in  order  to  obtun  the 
said  loans.  The  plaintiff  was  entirely  igno- 
rant of  the  deductions,  the  whole  of  tlie 
sums  retained  having  been  appropriated  hy 
Phillott  to  his  own  purposes.  At  or  about 
the  time  of  these  advances,  Phillott  took,  by 
way  of  security  for  the  money  advanced, 
five  several  bills  of  exchange  as  follows, 
that  is  to  say,  one  for  300/.,  one  for  200/., 
one  for  2,000/.,  one  for  1,500/.,  and  the 
other  for  1,000/.  All  the  bills  were  dravn 
by  E.  J.  Lack,  payable  to  his  own  order. 
They  were  all  drawn  upon  and  aoeepted  by 
the  defendant,  and  were  indorsed  l^  E.  J. 
Lack,  and  were  handed  over  to  PhUlott,  u 
agent  for  the  plaintiff,  by  way  of  seemity 
for  the  advances.  The  bills  were  dated  on 
different  days  between  the  22nd  of  Inly 
and  the  18th  of  August  1841 :  the  dates  of 
the  bills  did  not  exactly  conespoad  with 
the  date  of  the  advances,  nor  were  the 
advances  made  in  the  exact  sums  for  which 
the  bills  were  given,  but  sums  to  the  anDOunt 
of  5,000/.  (subject  to  the  dedoctioos  before 
adverted  to)  were  advanced  neariy  ^Mmt 
the  times  when  the  bills  were  given,  for 
which  sums  the  bills  were  intended  to  be 
securities. 

In  the  month  of  December  1842,  the 
plaintiff  agreed  with  the  defendant  to  accept 
the  annuity  granted  by  the  deed  set  out  in 
the  declaration,  in  satisfoction  of  the  five  IhUi 
of  exchange  and  the  5,000/.  thereby  secured. 
The  bills  were  accordingly  cancelled  and 
the  deed  was  executed,  and  a  memorial  was 
inrolled,  as  stated  in  the  pleadings.  On 
these  facts,  Mr.  Watson,  for  the  defendant, 
argued,  either  that  a  verdict  ongbt  to  be 
entered  for  him  on  the  issue  as  to  ^memo- 
rial, or  if  the  verdict  should  be  entered  for 
the  plaintiff,  then  that  the  defendant  was 
entitled  to  arrest  the  judgment. 

The  argument  for  entering  the  venfict 
for  the  defendant  rested  on  Uiese  grounds. 
The  sums  advanced  and  covered,  ori&teaidBd 
to  be  covered,  by  the  five  Inlls,  did  not,  it 
was  said,  really  amount  to  5,000/.«  bit 
only  to  that  sum  leas  3501. ;  1k%  wmmM^ 
therefore,  stating  the  amount  to  be  l,WOi 
was  contended  to  be  untrue,  and  f9  tei  the 
averment  that  the  memorial  did  tndjr  vt 
forth  the  pecuniary  considonatiaii  waa  not 
made  out.     It  was  further  eoBtHided«  Aat 
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no  such  precise  sums  as  those  for  which  the 
several  bills  were  given  ever  were  advanced, 
and  on  this  ground  also  it  was  contended 
that  the  memorial  was  untrue,  for  that  it 
ought  to  have  stated  the  exact  amount  of 
each  advance,  and  so  that  even  supposing 
the  aggregate  of  all  the  advances  to  be  cor- 
rect, still  that  the  statement  was  insuflScient. ' 
We  are  of  opinion  that  neither  of  these  ob- 
jections can  prevail.     The  money,  it  must 
be  recollected,   was  all  advanced  to  the 
Lacks  without  any  reference  to  the  purchase 
of  an  annuity,  and  merely  by  way  of  loan. 
The  first  thing,  therefore,  to  be  done  in 
order  to  arrive  at  a  just  conclusion  as  to 
the  rights  of  the  parties,  is  to  look  at  the 
question  apart  fiK>m  any  consideration  of 
the  annuity,  and  merely  as  a  transaction  of 
lending   and    borrowing;   and  when  it  is 
so  considered,  there  can  be  no  doubt  but 
the  defendant  was  liable  on  the  bills  to  the 
full  amount.    The  exact  days  on  which  the 
different  advances  were  made  were  wholly 
imoiaterial,  and  it  was  certainly  competent 
to  the  parties  to  treat  the  5,OO0Z.  as  having 
been  advanced  in  sums  and  at  dates  corre- 
sponding with  the  five  bills.    So  also  it  was 
lawful  for  the  defendant  to  treat  the  250/. 
retained  by  Phillott  as   having  been  ad- 
vanced to  him.     If  the  plaintiff  had  sued 
the  defendant  on  the  bills  it  would  have 
been  no  answer  to  the  plaintiff,  as  to  any  part 
of  the  demand,  to  shew  that  Phillott  had 
retained  a  part  of  the  money.     Even  treat- 
ing it  as  clear  that  Phillott  was  the  agent 
of  the  plaintiff,  and  not  of  the  defendant, 
still  it  did  not  lie  in  the  mouth  of  the  defen- 
dant to  say  that  the  plaintiff  did  not  ad- 
vance the  whole  of  the  5,000/.     He  did,  in 
fact,  advance  the  whole  of  that  sum.   What 
was  kept  back  by  Phillott  was  retained  by 
him  for  bis  own  use  in  fraud  of  the  other 
parties,  and  without  the  privity  of  the  plain- 
tiff.    And  the  defendant,  by  accepting  the 
bills  of  the  fiill  amount  of  5,000/.,  must  be 
taken  to  have  agreed  to  treat  the  whole  sum 
as  received  by  him  by  so  accepting  the  bills. 
He  enabled  Phillott, to  discharge  himself  as 
against  the  plaintiff.  He  afterwards  paid  to 
the  plaintiff  interest  regularly  on  the  whole 
5,000/.,  treating  the  whole  as  having  come 
to  his  hands;  and  having  done  so,  he  cannot 
afterwards  turn  round  and  say  that  a  part  of 
the  sum  for  which  he  accepted  the  bills,  and 
on  which  he  regularly  had  paid  interest,  was 
New  SCRir.8,  XVII.— ExciiEQ. 


not  really  received  by  him,  but  was  inter- 
cepted in  its  progress  by  the  agent. 

For  these  reasons,  we  think  it  clear, 
that  at  the  time  when  the  annuity  was 
granted  the  plaintiff  had  an  undoubted  claim 
on  the  defendant  for  the  5,000/.  due  on  the 
five  bills ;  and  this  being  so,  it  follows  that 
the  consideration  is  described  in  the  memo- 
rial with  strict  accuracy.  Indeed,  it  would 
have  been  incorrect  to  have  stated  that  the 
advance  of  5,000/.,  or  any  part  of  it,  formed 
the  consideration,  or  any  part  of  the  consi- 
deration, for  the  annuity.  The  whole  of  the 
5,000/.  was  a  debt  justly  due  before  the 
annuity  was  thought  of,  and  the  considera- 
tion for  the  grant  of  the  annuity  is  correctly 
described,  not  as  the  advance  of  the  5,000/., 
but  as  the  release  of  the  previously  existing 
debt,  and  the  cancellation  of  the  bills  by 
which  it  was  secured.  This  case,  therefore, 
closely  resembles  that  of  Kelfe  ▼.  Amhrosse^ 
referred  to  by  Mr.  Willes,  where,  under  the 
original  Annuity  Act,  17  Geo.  3.  c.  26, 
which  requires  the  consideration  to  be  cor- 
rectly stated  in  the  body  of  the  deed,  it  was 
held,  that  the  statement  of  a  pre-existing  debt 
due  from  the  grantor  to  the  grantee  was  a 
suflScient  compliance  with  the  act,  without 
shewing  how  the  debt  had  arisen.  The  prin- 
ciple acted  on  in  that  case  as  to  the  statement 
of  the  consideration  in  the  body  of  the  deed, 
under  17  Geo.  3.  c.  26.  s.  3,  is  equally  ap- 
plicable to  the  statement  of  the  consideration 
in  the  memorial  under  the  more  recent  act, 
53  Geo.  3.  c.  141.  Indeed,  to  liold  that  it 
is  necessary  in  the  case  of  existing  by-gone 
debts  to  state  when  and  how  each  sum 
constituting  the  debt  was  advanced,  would 
obviously  in  many  cases  be  equivalent  to 
holding  that  an  annuity  cannot  be  granted 
in  consideration  of  such  debts.  It  might 
often  be  quite  impossible,  more  especially  in 
the  case  of  cross  accounts,  to  state  when  and 
how  all  the  items  of  which  the  debt  is  made 
up  arose.  The  statute  does  not  require  any 
such  statement.  All  that  it  requires  is, 
that  the  memorial  should  state  the  pecuniary 
consideration,  and  how  paid;  and  in  the 
present  case  this  has  been  done  with  perfect 
fairness  and  with  as  much  detail  as  the 
nature  of  the  transaction  permitted.  The 
consequence  will  be,  that  the  verdict  on  the 
issue  raised  by  the  replication  to  the  second 
plea  must  be  entered  for  the  plaintiff. 

It  is  hardly  necessary  to  say  that  oiu* 
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In  the  month  of  December  1842,  the 
plaintiff  80  being  the  holder  of  the  said 
bill  of  exchange,  the  said  defendant  and 
the  said  £.  J.  Lack  and  H.  M.  Elderton 
proposed  to  the  plaintiff  to  execute  the  said 
indenture,  on  his  the  plaintiff's  cancelling 
or  destroying  the  said  bills  and  executing 
the  release  of  the  said  defendant,  the  said 
E.  J.  Lack,  and  H.  M.  Elderton,  in  the 
said  deed  contained.  The  plaintiff,  being 
unable  to  procure  any  other  or  better  secu- 
rity for  the  money  so  obtained  by  the  sale 
of  his  stock,  acceded  to  the  said  proposal, 
and  the  said  deed  was  accordingly  executed 
by  the  several  parties  thereto,  and  the  said 
bills  of  exchange  were  given  up  and  can- 
celled, as  in  the  said  recital  of  the  said 
deed  mentioned.  At  that  time  the  defen- 
dant and  the  said  E.  J.  Lack  were  indebted 
to  the  plaintiff  in  6,392/.  I9s,  Id,  for  money 
lent  by  him  to  them,  5,000/.  of  which  was 
secured  by  the  said  five  bills  of  exchange  as 
aforesaid.  The  said  Elderton  and  Phillott 
did,  as  above  stated,  obtain  from  the  plain- 
tiff a  larger  sum  than  5,000/. ;  but  they 
have  not,  up  to  the  present  time,  rendered 
an  account  to  the  defendant  of  the  expen- 
diture thereof,  and  it  is  admitted  by  the 
plaintiff  that  no  such  account  can  be  ren- 
dered to  make  up  the  sum  of  5,000/.,  unless 
the  receipt  by  Elderton  and  Phillott,  or  one 
of  them,  is  to  be  considered  as  a  receipt  by 
the  defendant.  The  question  for  the  opinion 
of  the  Court  was,  whether  the  plaintiff  was 
entitled  to  retain  the  verdict  on  the  second 
issue :  if  so,  whether  the  judgment  ought 
to  be  arrested.  If  not  so  entitled  to  retain 
the  verdict,  then  whether  he  was  entitled  to 
judgment  notwithstanding  a  verdict  for  the 
defendant  on  such  issue. 

Willes  (with  whom  was  Peacock)^  for  the 
plaintiff. — First,  the  issue  ought  to  be  for 
the  plaintiff.  The  substance  of  the  matter 
is  to  be  looked  at.  The  facts  found  by  the 
case  amount  to  the  issue  being  found  for 
the  plaintiff.  The  money  left  the  plaintiff's 
hands,  and  reached  those  of  persons  autho- 
rized by  the  defendant  and  E.  J.  Lack  to 
receive  it  It  is  found  by  the  case,  that 
Phillott  received  it  as  agent  for  the  Lacks. 
Secondly,  here,  there  was  no  pecuniary  con- 
sideration, and  in  such  case  no  inrolroent  is 
requisite.     In  Blake  v.  AttertoU  (1),  where 

(1)  2  B.  &  C.  275 ;  «.  0.  2  Law  J.  Rep.  K.B.  198. 


a  son-in-law  agreed  with  the  execoton  of 
the  father  to  cancel  a  marriage  settlement, 
under  which  he  was  a  creditor  in  10,0001., 
and  in  consideration  thereof  to  recdve 
5,000/.  and  an  annuity  of  125/.,  it  was  held 
that  such  annuity  need  not  be  inroUed. 
The  Annuity  Act  only  applies  to  aDDuitiet 
granted  for  pecuniary  consideration.  Tk 
cases  on  this  subject  are  collected  io  ChUtfft 
Statutes^  p.  27.  The  word  *' pecuniary," 
which  appears  in  the  53  Greo.  3.  c.  141, 
is  omitted  in  the  previous  Annuity  Act  of 
17  Geo.  3.  c.  26. 

Watson  (with  whom  was  Corn*).— The 
memorial  states  that  five  specific  sums  had 
been  lent,  and  that  five  bills  of  similtr 
amounts  were  held  as  security  for  those 
sums.  This  was  not  so  in  hcL  Under 
the  53  Oeo.  3.  c.  141,  the  Court  has  no 
discretion  as  to  setting  aside  an  annuity 
deed,  when  the  memorial  does  not  traly 
state  the  consideration.  The  statement  in 
the  memorial  must  be  precise,  and  mart 
state  the  fact  —  Ex  parte  Lewie  (2),  In 
Drake  v.  Borers  (3)  it  was  held,  thai 
where  part  of  the  consideration  consol- 
ed of  a  draft,  payable  at  a  banker's,  it 
was  necessary  to  state  in  the  memo- 
rial at  what  time  such  draft  was  pay- 
able. Horwood  V.  UnderhiU  (4),  decided 
on  the  17  Geo.  3.  c.  26,  is  in  point.  la 
Kirkman  v.  Price  (5)  it  was  held  that  the 
memorial  must  set  forth  predsely  the  man- 
ner in  which  the  consideration  money  was 
paid. 

[Alderson,  B. — That  is  under  the  old 
act,  where  the  word  "  pecuniary"  is  left 
out.] 

Morris  v.  WaU  (6).  If  it  be  set  forth  ia 
the  memorial  that  the  consideration  was  so 
much  in  money  paid,  when  the  real  con- 
sideration was  part  in  money  and  part  in 
the  giving  up  of  a  former  annuity,  the 
Court  will  set  aside  the  security — Wasi^bmm 
V.  Birch  (7).  Annuities  are  not  r^iarded 
with  favour.  In  the  17  Oeo.  3.  c.  26.  the 
practice  of  raising  money  by  annuity  la  called 
*'  pernicious,"  and  the  case  of  the  biUi  is 

(2)  2Ad&£].  1S5. 

(3)  2  Bred.  &  Bing.  19. 

(4)  3  Mau.  &  S«lw.  82. 

(5)  1  H.  Bl.  309. 

(6)  1  Bos.  k  Pul.  208. 

(7)  5  Term  Rep.  472. 
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expenses  would  be  the  consequence  of  a 
deiay  in  the  delivery  of  the  goods. 

Parke,  B. — There  is  no  grround  for  a 
rule.  The  defendants  are  responsible  for 
all  the  reasonable  consequences  arising  from 
their  breach  of  contract.  Whether  the  ex* 
pense  of  the  clerk's  going  and  remaining 
three  days  at  Bedford  was  a  reasonable 
consequence  of  the  defendants'  breach  of 
contract  was  a  question  for  the  jury.  If  he 
went  down  unnecessarily,  or  stayed  there  too 
long,  the  defendants  ought  not  to  be  com- 
pelled to  pay  that  expense.  The  truth  is, 
the  jury  have  given  too  large  damages,  but 
as  the  damages  are  less  than  20^.,  we  can- 
not grant  a  new  trial  on  the  ground  of  the 
verdict  being  against  the  evidence.  There 
is  no  misdirection. 

AxDERSON,  B.— I  am  of  the  same  opinion. 
^Vllether  the  expenses  of  the  clerk  and  of 
sending  the  goods  to  St.  Neot's  were  rea- 
sonable, was  a  question  for  the  jury.  The 
law  was  rightly  laid  down  by  the  Judge. 
The  jory  have  given  too  much  by  way  of 
damages,  and  if  the  amount  that  diey  have 
^'ven  were  sufficient  to  warrant  a  new  trial, 
we  should  be  willing  to  grant  a  rule. 

RoLFE,  B.  concurred. 

Pollock,  C.B. — The  jury  were  wrong 
in  giving  too  large  an  amount  of  damages, 
but  we  cannot  set  the  verdict  aside.  The 
real  qaestion  is,  whether  it  was  incum- 
bent on  the  Judge  to  decide  as  a  matter 
of  law,  whether  certain  expenses  were  rea- 
sonable. I  think  it  was  not  The  notice 
to  the  carriers  of  the  consequences  of  an 
unreasonable  delay  in  the  delivery  of  the 
^oods  makes  no  other  difference  than  this, 
that  if  they  have  notice  of  that  fact  and 
then  take  them  they  may  be  liable  for  some 
expenses  for  which  they  would  not  otherwise 
be  liable.  But  whether  a  particular  class 
of  expenses  is  reasonable  or  not  will  depend 
upon  the  subject-matter,  upon  the  nature 
of  the  goods,  upon  the  usage  of  trade,  upon 
what  a  reasonable  man  would  do  under  the 
particular  circumstances,  and  other  matters 
of  that  kind.  It  would  therefore  be  for  the 
jory  to  say  what  were  reasonable  expenses. 
1  regret  that  we  cannot  interfere  in  this  case. 

Rule  refused. 


XT         ft       >    DOE  i.  KOBERTS  r.  WILLIAMS. 

Nov.  9.    I 

Devise — Estate  in  Fee, 

A  testator  devised  as  follows : — **  I  give, 
devise^  and  bepteath  all  my  real  and  per- 
sonal estate,  monies,  securities  for  money, 
and  edl  other  my  real  and  personal  estate,  of 
what  nature  or  kind  soever,  and  wheresoever 
the  same  may  be,  which  I  am  now  possessed 
of,  or  which  at  any  time  hereafter  I  may  be 
possessed  of,  or  entitled  unto,  subject  to  the 
payment  of  all  my  just  debts,  funeral  and 
testamentary  expenses,  and  the  expense  of 
proving  this  my  wUl,  unto  my  dear  wife, 
to  and  for  her  sole  and  separate  use  and 
benefiV* : — Held,  that,  under  the  abovewords, 
the  devisee  took  an  estate  in  fee  in  the  lands 
of  the  testator. 

This  was  an  action  of  ejectment,  to  recover 
possession  of  a  tenement  and  land,  called 
Penybonge,  in  the  parish  of  Llandwrog,  in 
the  county  of  Carnarvon. 

At  the  trial,  before  Maule  J.,  at  the  last 
Carnarvonshire  Summer  Assizes,  the  fol- 
lowing facts  appeared : — The  lessor  of  the 
plaintiff  claimed  the  property  as  heir-at-law 
of  Thomas  Roberts,  who  died  in  1833, 
having  made  his  will  in  these  terms :  '*  I 
give,  devise,  and  bequeath  all  my  real  and 
personal  estate,  monies,  securities  for  money, 
and  all  other  my  real  and  personal  estate  of 
what  nature  or  kind  soever,  and  wheresoever 
the  same  may  be,  which  I  am  now  pos- 
sessed of,  or  which  at  any  time  hereafter  I 
may  be  possessed  of,  or  entitled  unto,  sub- 
ject  to  the  payment  of  all  my  just  debts, 
funeral  and  testamentary  expenses,  and  the 
expense  of  proving  this  my  will,  unto  my 
dear  wife  Catherine,  to  and  for  her  sole  and 
separate  use  and  benefit."  The  defendant 
claimed,  under  the  will  of  the  testator's 
wife,  Catherine  Roberts,  who  died  in  1842. 
On  the  part  of  the  plaintiff,  it  was  contended 
that,  under  the  terms  of  the  will  of  T. 
Roberts,  the  wife  of  the  testator  took  no 
more  than  an  estate  for  life  in  the  premises 
in  question.  The  learned  Judge  was  of 
opinion  that  the  testator's  wife  took  an 
estate  in  fee,  and  directed  the  jury  to  find  a 
verdict  for  the  defendant,  reserving  leave 
to  the  lessor  of  the  plaintiff  to  move  to  enter 
a  verdict  for  him. 

Townsend  now  moved  accordingly. — The 
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wife  of  the  testator  took  only  an  estate  for 
life  in  the  premises  in  question.  It  is  not 
given  to  her  and  her  heirs.  In  Mow  ▼• 
Denn(X)  the  devise  was  "all  the  rest  of 
my  lands,  tenements,  and  hereditaments, 
either  freehold  or  copyhold,  whatsoever  or 
wheresoever ;  and  also  all  my  goods,  &c., 
after  payment  of  my  just  debts  and  funeral 
expenses,  I  give  and  devise  the  same  unto 
my  wife  Sissily  Carr ,"  and  it  was  held  that 
the  wife  took  only  an  estate  for  life.  That 
was  a  decision  of  the  House  of  Lords,  and 
proceeded  on  the  ground  that  the  premises 
were  devised,  and  subject  to  a  charge. 

[Parke,  B. — The  lessor  of  the  plaintiff 
is  to  cut  down  the  will.  It  does  not  direct 
that  the  deviiee  is  to  pay  the  debts.  The 
only  question  then  is,  whether  the  devise 
to  the  *'  sole  and  separate  use  and  benefit" 
of  the  wife  reduces  the  estate  to  an  estate 
for  life.] 

Hie  rule  on  this  subject  is  stated  by 
Grose,  J.,  in  Goodtitle  v.  Maddem{2): 
*'  The  rule  has  been  long  established,  that 
if  the  executor  be  bound  to  pay  the  debts 
by  the  terms  of  the  devise,  he  must  take  a 
fee  in  the  lands  devised  to  him,  in  respect 
of  which  such  obligation  is  thrown  upon 
him ;  but  if  he  be  only  to  pay  them  out  of 
the  produce  of  the  land  devised  to  him,  or 
only  to  take  the  land  after  payment  of  debts, 
then,  without  words  of  inheritance,  the  fee 
will  not  pass."  And  the  language  of  Law- 
rence, J.  is  to  the  same  effect.  He  referred 
to  Saunderson  v.  Dobson^S). 

Per  Curiam{^). — We  are  all  of  opinion 
that  the  wife  of  the  testator  took  an  estate 
in  fee  in  the  premises  in  question;  and, 
therefore,  there  will  be  no  rule. 

Rule  refused. 


1847 

Nov 
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ORGILL  0.  BELL. 


Writ  of  Trial — Judge's    Order  to    set 
aside  Verdict — Irregularity, 

The  plaintiff  having  obtained  a  verdict  in 
a  writ  of  trials  a  Judge  at  chambers^  instead 

(\)  2  Bos.  &  Pul.  247. 

(2)  4  East,  500. 

(3)  16  Law  J.  Rep.  (n.s.)  Exch.  249. 

(4)  Pollock,  C.B.,  Parke,  B.,  Alderton,  B.  and 
Rolfe,  B. 


of  staying  the  execution  of  the  tmt,  made  si 
order  on  the  6th  of  July  1846,  for  settny 
aside  the  verdict,  on  the  ground  of  the  irre- 
gularity of  the  notice  of  trial: — HeUthai 
this  was  not  a  nullity ^  bui  an  irregularitfi; 
and  that  an  application  to  rescind  the  order 
made  on  the  last  day  of  Trinity  term  1847 
was  too  late. 

This  was  a  rule  calling  upon  the  defen- 
dant to  shew  cause  why  an  order  of  Piatt,  B. 
should  not  be  rescinded.  A  writ  of  triil 
having  issued,  directing  the  cause  to  be 
tried  before  the  sheriff,  the  plaintiff  gave 
notice  of  trial  for  a  time  when  the  Court 
did  not  sit,  except  for  the  purpose  of  trying, 
by  adjournment,  causes  previously  undis- 
posed of.  The  defendant's  attorney  at- 
tended at  the  court  on  the  day  in  question, 
and  protested  against  the  trial  taking  place 
on  the  ground  of  the  insufficiency  of  the 
notice,  but  the  trial  proceeded,  and  the 
plaintiff  had  a  verdict. 

On  the  6th  of  July  1846,  Piatt,  B.  made 
an  order,  directing  that  the  verdict  and  all 
subsequent  proceedings  should  be  set  aside. 

In  Michaelmas  term,  1846,  the  defendant 
obtained  a  rule  for  judgment  as  in  case  of 
a  nonsuit ;  and  on  the  last  day  of  Trinity 
term,  1847,  the  plaintiff  obtained  the  pre- 
sent rule. 

C  C  Jones,  Sety,  shewed  came. — ^Tbe 
ground  on  which  this  rule  was  obtained  is, 
Uiat  in  the  case  of  a  writ  of  trial  a  Judge  at 
chambers  has  no  power  to  set  aside  a  verdidy 
his  authority  being  confined  to  stajring  exe- 
cution on  the  writ.  The  course,  however, 
taken  by  the  Judge  was,  at  the  most,  a  mere 
irregularity,  and  has  been  waived  by  the 
plaintiff's  delay  in  coming  to  this  Court. 

[Parke,  B. — If  this  was  a  case  of  as 
improper  exercise  of  jurisdiction  on  tht 
part  of  the  Judge,  the  plaintiff  ought  to 
have  come  promptly  to  complain  of  it.  Tbs 
effect  of  his  lying  by  is,  that  the  verdict 
stands.] 

Crouch,  contra. —  The  Judge  had  no 
power  to  set  aside  the  verdict ;  his  povcr 
under  the  S  &  4  Will.  4.  c.  42.  s.  18.  «» 
limited  to  staying  the  judgment  or  ths 
execution  upon  the  writ.  The  proceediBg 
therefore  was  not  a  mere  irregularity,  but 
an  absolute  nullity,  and  is  not  cured  bv  tbe 
lapse  of  time.  Roberts  v.  Spurr{\)  sbevs 
(1)  3D0W1.P.C.55I. 
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that  an  interlocutory  judgment  signed  with- 
out aa  appearance  entered  is  a  nullity,  and 
cannot  be  waived. 

[Parks,  B. — The  defendant  has  acted  in 
a  manner  on  the  Judge's  order  by  moving 
for  judgment  as  in  case  of  a  nonsuit.] 

[Aldsrson,  B.— The  act  3  &  4  Will.  4. 
c.  42,  that  enables  writs  of  trial  to  be  exe- 
cuted before  the  sheriff,  had  reference  to 
immediate  execution  ;  but  then,  under  the 
statute  that  power  may  be  taken  away  by 
the  Judge.  But  if  the  Judge  does  not  take 
it  away,  execution  proceeds,  and  the  effect  is 
the  same  as  in  the  case  of  a  verdict  at  Nisi 
Prius.  What  then  would  be  the  conse- 
quence of  a  single  Judge  setting  aside  a 
ftrdici  at  Nisi  Prius  ?  If  his  act  would  be 
a  mere  nullity  you  are  right :  if  it  is  an 
inegnlarity  you  are  wrong.] 

It  is  submitted  that  the  act  of  the  Judge 
vaa  a  nullity. 

Pollock,  C.B. — This  rule  must  be  dis- 
charged. The  service  of  the  order  of  July 
1846  being  an  impediment  to  the  plaintiff's 
proceeding,  he  ought  to  have  applied  in 
Michaelmas  term  to  set  aside  the  order. 
Instead  of  this,  he  waits  until  an  application 
is  made  for  judgment  as  in  case  of  a  non- 
suit. And  he  even  then  omits  to  apply  to 
this  Court  to  set  aside  the  order  until  Trinity 
tenn  in  this  year.  That  was  too  late,  for 
the  order  of  tlie  Judge  was  not  a  nullity, 
hut  a  mere  irregularity. 

Aldekson,  B. — The  act  of  the  Judge  in 
netting  aside  the  verdict  was  a  mere  irregu- 
larity, and  if  pointed  out  at  the  time  would 
b&ve  been  set  right ;  and  under  the  circum- 
stances we  should  not  have  rigidly  scruti- 
nized the  time  for  making  the  application. 
The  practice  in  such  a  case  is  to  apply  to 
the  Court  promptly  to  set  the  order  aside. 
Here,  the  order  was  erroneous,  but  the 
application  to  rescind  it  ought  to  have  been 
I  bade  in  Michaelmas  term,  1846.  The 
general  rule  must  prevail,  as  the  motion 
Has  not  made  in  reasonable  time.     There 

ust  be  an  end  of  litigation.     The  general 

axim  applies  to  this  case,  quod  fieri  non 

bel  factum  vahU 

RoLFB,  B.  concurred  (2). 

Rule  discharged, 

i'l)   Parke,  B.  had  left  the  coart  during  the 
Qiaeiit. 


1847.     \ 
.22.  J 
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PBOLER      AND     ANOTHER     f^. 
HISLOP. 


ArresiStatute  \  ^2  Vict.  c.  110.  s,  3. 

Upon  appeal  against  a  Judge's  order  to 
hold  a  defendant  to  bail  under  1^2  Vict, 
c,  110.  s,  3,  affidavits  in  denial  of  the  plain* 
tiff*s  cause  of  action  are  admissible,  but  the 
Court  will  not  interfere  unless  it  be  clear 
that  there  is  no  cause  of  action. 

Where  upon  a  Judge*s  order  and  writ  of 
capias  the  defendant  gave  bail  to  the  sheriffs 
and  on  appeal  against  the  order  it  appeared 
that  the  defendant  had  no  intention  of  leaV" 
ing  England  for  two  months^  but  that  the 
plaintiff  would  not  be  able  to  get  judgment 
in  that  ttme,  the  Courts  considering  the  arrest 
premature,  cancelled  the  bail  bond,  but  di" 
reeled  the  order  and  capias  to  stand. 

In  this  case,  Williams,  J.,  on  the  25th  of 
October  1847»  made  an  order  for  the  arrest 
of  the  defendant,  under  the  1  &  2  Vict. 
c.  110.  8.  3,  upon  an  affidavit  of  one  of  the 
plaintiffs,  which  stated  that  the  defendant 
was  justly  and  truly  indebted  to  the  plain- 
tiffs in  650/.,  for  goods  sold  and  delivered 
by  the  plaintiffs  to  the  defendant  in  the 
early  part  of  the  present  year,  in  the  king- 
dom of  Spain,  where  the  defendant  then 
resided ;  that  he  had  received  information 
from  a  clerk  of  certain  brokers  to  a  Por- 
tuguese steamer  called  the  Falcon,  that  the 
defendant  was  about  to  leave  England  for 
Portugal  on  board  that  steamer  as  soon  as 
certain  repairs  to  her  machinery  were  com- 
pleted ;  and  that  he  believed  the  defendant 
would  leave  England  unless  forthwith  ap- 
prehended. A  capias  accordingly  issued, 
on  which  the  defendant  was  held  to  bail. 

Pashley  thereupon  moved  for  and  ob- 
tained a  rule,  calling  on  the  plaintiff  to  shew 
cause  why  the  above  order  should  not  be 
rescinded  and  all  subsequent  proceedings 
thereon  be  set  aside ;  and  why  the  bail  bond 
given  to  the  sheriff  should  not  be  delivered 
up  to  be  cancelled.  He  produced  an  affi- 
davit of  the  defendant  denying  the  debt,  and 
stating  that  he  was  master  and  supercargo 
of  the  Falcon,  which  sailed  regularly  be- 
tween Portugal  and  England,  usually  arriv- 
ing in  England  every  month,  and  remaining 
about  ten  days ;  that  he  did  not  intend  to 
discontinue  his  business  and  occupation,  as 
such  master  and  supercargo  ;  that  the  FaU 
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closed  at  night  by  the  defendant  or  his 
servants,  (the  defendant  keeping  the  key 
thereof). 

The  gateway  into  the  yard  is  entirely 
covered  over  by  a  portion  of  the  house, 
No.  115,  in  High  Street  aforesaid,  which 
house  stands  in  the  straight  and  direct  line 
of,  and  abuts  and  fronts  upon  that  street  to 
the  west  of,  and  over  the  said  gates  and 
gateway,  and  is  duly  rated  in  and  by  the 
said  rate,  and  the  house  adjoining  to  No. 
115,  on  the  east  of  the  said  gates  and  gate- 
way is  numbered  No.  114,  in  the  High 
Street,  and  such  last-mentioned  house  also 
stands  in  the  straight  and  direct  line  of  and 
abuts  and  fronts  upon  the  High  Street,  and 
is  also  duly  rated  in  and  by  the  said  rate. 
The  said  gates  and  gateway  are  not  dis- 
tinguished by  any  number  at  all. 

[From  a  plan  which  formed  part  of  the 
case,  it  appeared  the  buildings  on  the  one 
side  of  the  yard  abutted  on  Commercial 
Street,  and  those  on  the  other  side  abutted 
on  Castle  Street.] 

That  part  of  the  footpath  of  the  said  street 
which  is  opposite  to  and  between  the  said 
gates  and  the  general  carriageway  of  the 
said  High  Street,  is  not  laid  down  with 
flag  stones,  but  with  ordinary  carriageway 
pavement,  as  is  usual  in  similar  cases  in  the 
metropolis,  where  a  party  is  entitled  to  an 
entrance  across  the  footway,  and  the  carts 
and  other  carriages,  and  the  horses  and 
cattle  of  the  defendant,  in  passing  throu^ 
the  said  gateway  to  or  from  the  said  yard, 
houses,  &c.,  have  at  all  times  during  his 
occupation  and  possession  as  aforesaid,  ne* 
cessarily  traversed  and  passed  over,  and  do 
necessarily  traverse  and  pass  over  a  large 
portion  of  the  said  street  so  paved  and 
repaired  by  such  commissioners,  and  the 
pavement  thereof. 

No  part  of  the  said  yard  has  ever  been 
paved,  repaired,  raised,  sunk,  or  altered 
by  the  said  commissioners,  nor  have  they 
within  the  said  yard  at  any  time  exer- 
cised any  of  the  powers  conferred  upon 
them  by  the  said  acts  or  either  of  them,  and 
none  of  the  said  houses  or  other  buildings 
round  the  said  yard  ever  fronted  or  were 
differently  placed  with  respect  to  or  more 
open  to  the  High  Street  than  they  are  now. 

[The  case  then  stated  the  making  of  a 
rate  on  the  22nd  of  November  1844,  of  one 
shilling  in  the  pound  of  the  yearly  rent  or 


yearly  value  of  such  houses,  shops,  ware- 
houses, cellars,  vaults,  or  other  tenements 
respectively,  (so  far  as  the  same  can  be 
known,)  except  only  such  houses,  &c.  as 
are  situate  on  the  south  side  of  the  said 
High  Street,  &c.] 

The  other  occupiers  of  the  houses,  ware- 
houses, and  buildings  in  the  said  yard  as 
above  mentioned,  were  and  are  also  rated 
in  the  said  rate  in  respect  of  such  last- 
mentioned  houses,  &c. 

The  sum  of  lOl.  1 4s.,  being  the  sum  total 
and  aggregate  of  the  several  sums  at  sod 
in  which  the  defendant  is  rated,  in  and  hj 
the  said  rate  as  aforesaid  was,  and  the 
several  sums  of  which  the  said  sum  of 
lOl,  t4«.  is  such  aggregate,  were  daly  de- 
manded of  him  before  the  commencement 
of  this  action,  but  he  upon  such  demand 
refused  and  continually  hitherto  hath  re- 
fused to  pay  the  same,  and  each  of  such 
several  sums,  and  every  part  thereof.  And 
it  is  agreed  that  all  steps,  matters,  and 
things  necessary  to  be  taken  and  done  by 
the  commissioners,  the  plaintiff,  and  all  other 
parties  to  entitle  the  plaintiff  as  such  clerk 
to  maintain  this  action,  (if  the  defendant  is 
liable  to  be  rated  in  respect  of  the  premises 
occupied  by  him  as  aforesaid,  and  comprised 
in  the  said  rate,  and  therein  rated  at  the 
aggregate  sum  of  10/.  145.  as  aforesaid,  or 
any  part  thereof,)  were  by  them  and  him 
taken  and  done  previously  to  the  commence- 
ment of  the  action. 

Copies  of  the  said  acts  and  of  the  plead- 
ings in  this  action  accompany  this  case,  and 
are  to  be  deemed  and  taken  to  be  part 
thereof  for  all  purposes. 

The  question  for  the  opinion  of  the  Court 
was,  whether,  under  the  aforesaid  acts  or 
either  of  them,  the  defendant  is  liable  to 
be  rated  for  or  in  respect  of  the  premises 
occupied  by  him  as  aforesaid,  and  men- 
tioned in  the  said  rate,  or  any  part  thereoC 
and  in  respect  of  which  he  was  rated  or 
assessed  in  the  said  rate  as  aforesaid.  K 
the  Court  should  be  of  opinion  that  the 
defendant  is  not  liable  under  the  said  acts 
or  either  of  them  to  be  so  rated,  then  judg- 
ment of  W)lle  prosequi  is  to  be  entered; 
but  if  the  Court  should  be  of  a  oontrai? 
opinion,  then  the  plea  of  the  defendant  is 
to  be  withdrawn,  and  judgment  was  to  be 
entered  for  the  plaintiff,  for  the  sum  of 
10/.  14«.,  or  for  such  other  and  less  sum  as 
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that  an  interlocutory  judgment  signed  with- 
oQt  an  appearance  entered  is  a  nullity,  and 
cannot  be  waived. 

[Parkb,  B. — The  defendant  has  acted  in 
a  manner  on  the  Judge*8  order  by  moving 
for  judgment  as  in  case  of  a  nonsuit.] 

[Alderson,  B.— The  act  3  &  4  Will.  4. 
c.  42,  that  enables  writs  of  trial  to  be  exe- 
cuted before  the  sheriff,  had  reference  to 
immediate  execution  ;  but  then,  under  the 
statute  that  power  may  be  taken  away  by 
the  Judge.  But  if  the  Judge  does  not  take 
it  away,  execution  proceeds,  and  the  effect  is 
the  same  as  in  the  case  of  a  verdict  at  Nisi 
Prius.  What  then  would  be  the  conse- 
quence of  a  single  Judge  setting  aside  a 
verdict  at  Nisi  Prius  ?  If  his  act  would  be 
a  mere  nullity  you  are  right :  if  it  is  an 
inegularity  you  are  wrong.] 

It  is  submitted  that  the  act  of  the  Judge 
was  a  nullity. 

Pollock,  C.B. — This  rule  must  be  dis- 
charged. The  service  of  the  order  of  July 
1846  being  an  impediment  to  the  plaintiff's 
proceeding,  he  ought  to  have  applied  in 
Michaelmas  term  to  set  aside  the  order. 
Instead  of  this,  he  waits  until  an  application 
is  made  for  judgment  as  in  case  of  a  non- 
suit. And  he  even  then  omits  to  apply  to 
this  Court  to  set  aside  the  order  until  Trinity 
tenn  in  this  year.  That  was  too  late,  for 
the  order  of  the  Judge  was  not  a  nullity, 
but  a  mere  irregularity. 

Alderson,  B. — The  act  of  the  Judge  in 
setting  aside  the  verdict  was  a  mere  irregu- 
larity, and  if  pointed  out  at  the  time  would 
have  been  set  right ;  and  under  the  circum- 
stances we  should  not  have  rigidly  scruti- 
nized the  time  for  making  the  application. 
The  practice  in  such  a  case  is  to  apply  to 
the  Court  promptly  to  set  the  order  aside. 
Here,  the  order  was  erroneous,  but  the 
application  to  rescind  it  ought  to  have  been 
made  in  Michaelmas  term,  1846.  The 
general  rule  must  prevail,  as  the  motion 
was  not  made  in  reasonable  time.  There 
must  be  an  end  of  litigation.  The  general 
maxim  applies  to  this  case,  quod  fieri  non 
debet  factum  vaUt. 

RoLFE,  B.  concurred  (2). 

Rule  discharged. 

(2)  Parke,  B.  had  lefL  the  court  during  the 
argaoMat. 
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Arrest-Statute  14-2  Vict.  c.  110.  s.  3. 

Upon  appeal  against  a  Judge^s  order  to 
hold  a  defendant  to  bail  under  1^2  Vict, 
c.  110.  s.  3,  affidavits  in  denial  of  the  plain^ 
tijjTs  cause  of  action  are  admissible,  but  the 
Court  vfill  not  interfere  unless  it  be  clear 
that  there  is  no  cause  of  action. 

Where  upon  a  Judge* s  order  and  writ  of 
capias  the  defendant  gave  bail  to  the  sheriffs 
and  on  appeal  against  the  order  it  appeared 
that  the  defendant  had  no  intention  of  leav^ 
ing  England  for  two  months,  but  that  the 
plaintiff  would  not  be  able  to  get  judgment 
in  that  time,  the  Court,  considering  the  arrest 
premature,  cancelled  the  bail  bond,  but  di» 
reeled  the  order  and  capias  to  stand. 

In  this  case,  Williams,  J.,  on  the  25th  of 
October  1847,  made  an  order  for  the  arrest 
of  the  defendant,  under  the  1  &  2  Vict. 
c.  110.  8.  3,  upon  an  affidavit  of  one  of  the 
plaintiffs,  which  stated  that  the  defendant 
was  justly  and  truly  indebted  to  the  plain- 
tiff in  6502.,  for  goods  sold  and  delivered 
by  the  plaintiffs  to  the  defendant  in  the 
early  part  of  the  present  year,  in  the  king- 
dom of  Spain,  where  the  defendant  then 
resided ;  that  he  had  received  information 
from  a  clerk  of  certain  brokers  to  a  Por- 
tuguese steamer  called  the  Falcon,  that  the 
defendant  was  about  to  leave  England  for 
Portugal  on  board  that  steamer  as  soon  as 
certain  repairs  to  her  machinery  were  com- 
pleted ;  and  that  he  believed  the  defendant 
would  leave  England  unless  forthwith  ap- 
prehended. A  capias  accordingly  issued, 
on  which  the  defendant  was  held  to  bail. 

Pashleg  thereupon  moved  for  and  ob- 
tained a  rule,  calling  on  the  plaintiff  to  shew 
cause  why  the  above  order  should  not  be 
rescinded  and  all  subsequent  proceedings 
thereon  be  set  aside ;  and  why  the  bail  bond 
given  to  the  sheriff  should  not  be  delivered 
up  to  be  cancelled.  He  produced  an  affi- 
davit of  the  defendant  denpng  the  debt,  and 
stating  that  he  was  master  and  supercargo 
of  the  Falcon,  which  sailed  regularly  be- 
tween Portugal  and  England,  usually  arriv- 
ing in  England  every  month,  and  remaining 
about  ten  days ;  that  he  did  not  intend  to 
discontinue  his  business  and  occupation,  as 
such  master  and  supercargo  ;  that  the  Fal-' 
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wife  of  the  testator  took  only  an  estate  for 
life  in  the  premises  in  question.  It  is  not 
given  to  her  and  her  heirs.  In  Moor  v. 
Z)enn(l)  the  devise  was  "all  the  rest  of 
my  lands,  tenements,  and  hereditaments, 
either  freehold  or  copyhold,  whatsoever  or 
wheresoever ;  and  also  all  my  goods,  &c., 
after  payment  of  my  just  debts  and  funeral 
expenses,  I  give  and  devise  the  same  unto 
my  wife  Sissily  Carr ,"  and  it  was  held  that 
the  wife  took  only  an  estate  for  life.  That 
was  a  decision  of  the  House  of  Lords,  and 
proceeded  on  the  ground  that  the  premises 
were  devised,  and  subject  to  a  charge. 

[Parke,  B. — The  lessor  of  the  plaintiff 
is  to  cut  down  the  will.  It  does  not  direct 
that  the  devisee  is  to  pay  the  debts.  The 
only  question  then  is,  whether  the  devise 
to  Uie  *'  sole  and  separate  use  and  benefit'* 
of  the  wife  reduces  the  estate  to  an  estate 
for  life.] 

The  rule  on  this  subject  is  stated  by 
Grose,  J.,  in  Goodtitle  v.  Maddem(2): 
'*  The  rule  has  been  long  established,  that 
if  the  executor  be  bound  to  pay  the  debts 
by  the  terms  of  the  devise,  he  must  take  a 
fee  in  the  lands  devised  to  him,  in  respect 
of  which  such  obligation  is  thrown  upon 
him  ;  but  if  he  be  only  to  pay  them  out  of 
the  produce  of  the  land  devised  to  him,  or 
only  to  take  the  land  after  payment  of  debts, 
then,  without  words  of  inheritance,  the  fee 
will  not  pass."  And  the  language  of  Law- 
rence, J.  is  to  the  same  effect.  He  referred 
to  Saunderson  v.  Dobson{3). 

Per  Cttrfam(4). — We  are  all  of  opinion 
that  the  wife  of  the  testator  took  an  estate 
in  fee  in  the  premises  in  question;  and, 
therefore,  there  will  be  no  rule. 

Rule  refiued. 


1847 
Nov 


47.     1 
.20.  / 


ORGILL  P.  BELL. 


Writ  of  Trial— Judge's    Order  to    set 
aside  Verdict — Irregularity, 

The  plaintiff  having  obtained  a  verdict  in 
a  writ  of  trials  a  Judge  at  chambers,  instead 

(1)  2  Bos.  &  PuU  247. 

(2)  4  East,  500. 

(3)  16  Law  J.  Rep.  (n.s.)  Exch.  249. 

(4)  Pollock,  C.B.,  Parke,  B.,  Alderson,  B.  and 
Rolfe,  B. 


of  staying  the  execution  of  the  writ,  made  sm 
order  on  the  6th  of  July  1846,  for  letti^ 
aside  the  verdict,  on  the  ground  of  the  trrv- 
gularity  of  the  notice  of  trial: — Held,  thai 
this  was  not  a  nullity,  but  an  irregularitfi; 
and  that  an  application  to  rescind  the  order 
made  on  the  last  day  of  Trinity  term  1847 
was  too  late. 

This  was  a  role  calling  upon  the  de£cB- 
dant  to  shew  cause  why  an  oider  of  Piatt,  B. 
should  not  be  rescinded.  A  writ  of  trill 
having  issued,  directing  the  cause  to  be 
tried  before  the  sheriff,  the  plaintiff  give 
notice  of  trial  for  a  time  when  the  Comt 
did  not  sit,  except  for  the  purpose  of  trying 
by  adjournment,  causes  previously  und»- 
posed  of.  The  defendant's  attorney  at- 
tended at  the  court  on  the  day  in  questi<m, 
and  protested  against  the  trial  taking  place 
on  the  groimd  of  the  insufficiency  of  die 
notice,  but  the  trial  proceeded,  and  the 
plaintiff  had  a  verdict. 

On  the  6th  of  July  1846,  Piatt,  B.made 
an  order,  directing  that  the  verdict  and  aQ 
subsequent  proceedings  should  be  set  aside. 

In  Michaelmas  term,  1846,  the  defendant 
obtained  a  rule  for  judgment  as  in  case  of 
a  nonsuit ;  and  on  the  last  day  of  Trinity 
term,  1847,  the  plaintiff  obtained  the  pre- 
sent rule. 

C,  C  Jones,  Sety.  shewed  cause. — The 
ground  on  which  this  rule  was  obtained  is, 
that  in  the  case  of  a  vnrit  of  trial  a  Judge  at 
chambers  has  no  power  to  set  aside  a  verdict, 
his  authority  being  confined  to  staying  exe- 
cution on  the  writ.  The  course,  however, 
taken  by  the  Judge  was,  at  the  most,  a  mere 
irregularity,  and  has  been  waived  by  the 
plaintiff's  delay  in  coming  to  this  Court 

[Parke,  B. — If  this  was  a  case  of  aa 
improper  exercise  of  jurisdiction  on  die 
part  of  the  Judge,  the  plaintiff  ought  Co 
have  come  promptly  to  complain  of  it.  Tfae 
effect  of  his  lying  by  is,  that  the  verdict 
stands.] 

Crouch,  contra.^- The  Judge  had  no 
power  to  set  aside  the  verdict ;  his  powo 
under  the  3  &  4  Will.  4.  c.  42.  s.  18.  «» 
limited  to  staying  the  judgment  or  the 
execution  upon  the  writ.  The  prooee£Bg 
therefore  was  not  a  mere  irregularity,  bat 
an  absolute  nullity,  and  is  not  cured  by  tbe 
lapse  of  time.  Roberts  v.  iSpiifT(l)  shews 
(1)  3  Dowl.  P.C.  551. 
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ordet  09  being  shewn  to  the  gaoler  was  by 
him  forwarded  to  the  sheriffs  who  lived  at 
some  distance  from  the  gaoL  On  the  Sunday 
following  a  warrant  of  detainer ,  founded  on  a 
ca.  sa.  which  had  been  issued  on  the  previous 
day,  was  served  upon  the  gaoler,  who  there* 
upon  detained  the  defendant : — Held,  that  the 
defendant  had  no  right  to  his  discharge,  as 
the  sheriff  was  entitied  to  a  reasonable  time  to 
search  his  office  for  other  writs  against  the 
defendant,  and  that  the  service  of  the  war- 
want  on  the  Sunday  made  no  difference  in 
the  ease. 

This  was  a  rule  to  set  aside  the  execution 
of  a  writ  of  ca.  sa.,  and  to  discbaige  the 
defendant  out  of  the  custody  of  the  sheriff 
of  Cambridgeshire,  under  the  following  cir- 
cumstances, disclosed  by  the  affidavits.  The 
defendant  having  been  in  custody  of  the 
sheriff  of  Cambridgeshire,  in  the  county 
gaol  at  Cambridge,  at  the  suit  of  a  Mr. 
firown,  received  on  Saturday,  the  12th  of 
November  an  order  from  Brown  for  his  dis- 
cbaige out  of  custody.  This  order  having 
been  shewn  to  the  gaoler,  was  by  him  for- 
warded to  the  under-sheriff,  who  resided  at 
Wisbeach.  On  the  Sunday  following  the 
gaoler  received  from  the  under-sheriff  a 
warrant  of  detainer  under  a  writ  of  capias 
ad  satisfaciendum,  which  had  been  issued  on 
the  day  previous. 

Pashley  now  moved  accordingly. — In 
this  case  the  defendant  is  entitled  to  his 
discharge,  for  he  is  detained  under  a  war- 
rant executed  on  Sunday,  and  such  detainer 
is  void  under  the  stat.  29  Car.  2.  c.  7.  s.  6, 
which  provides,  "  that  no  person  or  persons 
upon  the  Lord's  day  shall  serve  or  execute, 
or  cause  to  be  served  or  executed  any  writ, 
process,  warrant,  order,  judgment,  or  decree 
(except  in  cases  of  treason,  felony,  or  breach 
of  the  peace),  but  that  the  service  of  every 
such  writ,  process,  order,  warrant,  judgment, 
or  decree  shall  be  void  to  all  intents  and  pur- 
poses whatsoever. "  This  case  has  been  moved 
before  Piatt,  B.,  and  by  him  referred  to  the 
full  Court.  His  Lordship  indeed  expressed 
an  opinion  against  the  defendant's  discharge, 
on  the  ground  that  by  analogy  to  the  16th 
section  of  the  Statute  of  Frauds,  relating  to 
^  A  fa.,  the  body  of  the  defendant  was 
bound  from  the  issuing  of  the  writ  of  ca.  sa. 
on  the  Saturday.  It  is  submitted,  how- 
ever, that  that  ground  cannot  be  supported. 


[Parke,  B. — This  is  not  a  service  or 
execution  of  process.  If  there  had  been  no 
warrant  of  detainer,  it  does  not  follow  that 
the  defendant  would  have  had  a  right  to  his 
discharge.  The  sheriff  is  entitled  to  wait  a 
reasonable  time  before  he  discharges  a  pri- 
soner; he  is  to  have  time  to  search  his 
office  to  ascertain  if  there  are  other  writs 
lodged  against  him.  If,  in  this  case,  a 
reasonable  time  had  not  elapsed  until  the 
Monday,  the  defendant  would  not  be  en- 
titled to  his  discharge  before  that  day.] 

The  defendant  is  detained  in  custody  by 
virtue  of  the  warrant  which  has  been  lodged 
against  him  on  the  Sunday. 

Parke,  B. — ^The  defendant  is  not  en- 
titled to  his  discharge.  The  warrant  came 
from  the  sheriff  on  the  Sunday,  the  writ  of 
ca.  sa.  having  been  lodged  with  him  the 
day  before.  The  sheriff  did  not  live  at 
Cambridge,  and,  being  responsible  for  the 
safe  custody  of  the  defendant,  was  entitled 
to  a  reasonable  time  to  inquire  if  any  other 
writs  had  been  lodged  against  him. 

Aldkrson,  B. — I  am  of  the  same  opin- 
ion. The  sheriff  is  entitled  to  a  reasonable 
time  for  making  inquiries  in  his  office  as  to 
other  writs  against  the  defendant. 

Pollock,  C.B.,  and  Rolfe,  B.  concurred. 


Pashley  took  nothing. 


1847 

Nov 


47.     1 
.  18.  J 


PONTIFEX  AND  ANOTHER  V. 
DE  MALTZOFF. 


Affidavit  to  hold  to  bail.  Validity  of. 

An  affidavit  to  hold  to  bail  is  bad,  which 
states  that  the  defendant  "  before  and  at  the 
time  of  the  commencement  of  this  action  was 
and  still  is  justly  indebted  to  the  deponent 
in  100/.,  for  work  done,  and  materials  for 
the  same  provided,  and  goods  manufactured 
and  made  by  the  said  deponent  for  the  said 
defendant,  and  at  his  request.** 

This  was  a  rule,  calling  upon  the  plain- 
tiff to  shew  cause  why  an  order  of  Piatt,  B. 
for  holding  the  defendant  to  bail  should  not 
be  rescinded,  on  the  ground  of  the  insuffi- 
ciency of  the  affidavit  on  which  the  order 
was  made.  The  affidavit  in  question,  which 
was  made  by  one  of  the  plaintiffs,  stated 
that  *'  Sergius  de  Maltzoff,  the  defendant  in 
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this  action,  before  and  at  the  time  of  the 
commencement  of  this  action  was  and  still 
is  justly  and  truly  indebted  to  the  deponent 
and  to  Edward  Pontifex,  his,  deponent's, 
partner  in  trade,  in  100^.  for  work  done, 
.  and  materials  for  the  same  provided,  and 
goods  manufactured  and  made,  by  the 
deponent  and  his  said  partner,  for  said 
Sergius  de  Maltzoff,  and  at  his  request." 

Martin  shewed  cause. — The  affidavit  is 
sufficient.  The  goods  in  question,  having 
been  ordered  by  an  individual  for  a  paiv 
ticular  purpose,  cannot  be  expected  to  pro- 
duce the  same  price  if  they  were  to  be 
re-sold.  The  case  differs  from  that  of  the 
affidavit  to  hold  to  bail  for  goods  sold. 

Hoggins,  contra,  was  not  called  on. 

Parke,  B. — The  affidavit  is  indefinite. 
Non  constat  that  any  property  in  the  goods 
passed  to  the  defendant ;  the  defendant  may 
not  have  accepted  the  goods.  The  contract 
may  be  executory.  The  case  cannot  be 
put  more  strongly  in  favour  of  the  plaintiffs, 
than  by  comparing  it  to  the  case  of  goods 
bargained  and  sold,  without  alleging  that 
they  are  delivered,  and  an  affidavit  stating 
that  a  party  is  indebted  to  another  for  goods 
sold  cannot  be  supported  (1).  The  rule 
for  discharging  the  defendant  out  of  custody 
must  be  made  absolute.  The  capias  is  to 
stand  as  a  justification  to  the  sheriff. 

Pollock,'  C.B.,  Alderson,  B.,  and 
RoLFE,  B.  concurring, — 

Rule  absolute. 


1847 
■Nov 


47.     1 
.  25.  J 


SUKER  AND  ANOTHER  V.   NEAL. 


Alteration  of  Record. 

A  declaration  on  a  bill  of  exchange  stated 
it  to  be  payable  at  three  months,  and  con^ 
tained  counts  for  goods  sold  and  delivered 
and  on  an  account  stated.  The  bill,  as 
produced  at  the  trial,  was  made  payable  at 
two  months,  and  on  the  record  being  referred 
to,  appeared  payable  in  like  manner  at  two 
months,  but  the  word  **  two,**  in  the  record, 
had  been  written  on  an  erasure. 

The  plaintiffs  having  obtained  a  verdict, 
the  Court  set  aside  the  record  and  all  sub^ 

(1)  See  Hopkins  v.  Vaugban,  12  East.  398, 
1  ascar  V.  tMorioseph,  1  Bing.  S57i  a.  c.  2  Law  J. 
Kep.  C.F.  14. 


sequent  proceedings,  refusing  leave  to  the 
plaintiffs  to  retain  their  verdict  on  the  aecowi 
stated. 

This  was  a  rule  calling  upon  the  plainti^ 
to  shew  cause  why  the  record  and  all  sub- 
sequent proceedings  should  not  be  set  aside 
for  irregularity,  with  costs. 

The  declaration  stated,  that  the  plaintiffi 
were  the  drawers,  and  the  defendant  the 
acceptor  of  a  bill  of  exchange,  payabk 
three  months  after  date,  for  the  sum  of 
SSI,  lis.  There  were  also  counts  for  goods 
sold  and  delivered  and  on  an  account  stated. 

The  pleas  were,  first,  that  the  defendant 
did  not  accept  the  bill ;  secondly,  to  the  re- 
sidue of  the  declaration,  *^  never  indebted." 

The  issue  delivered  was  in  confonnity 
with  the  declaration  and  pleas. 

At  the  trial,  before  Wilde,  C.J.,  at  the 
last  Bristol  Summer  Assizes,  the  plaintifis, 
in  support  of  their  case,  put  in  evidence  a 
bill  of  exchange,  drawn  by  them  and  ac- 
cepted by  the  defendant,  payable  at  tw9 
months  after  date,  for  the  sum  of  38/.  11«. 

^a/^,for  the  defendant,  objected  that  this 
was  not  the  bill  declared  on.  On  reference 
to  the  record  it  appeared  that  the  word 
"two"  had  been  written  on  an  erasure. 
The  learned  Chief  Justice  said  he  could 
only  try  the  issues  as  they  appeared  on  the 
record,  and  accordingly  a  verdict  was  re- 
turned for  the  plaintiffs  for  the  amount  of 
the  bill  and  the  interest. 

Ball  having  obtained  a  rule  nisi  to  set 
aside  the  record,  &c.. 

Hoggins  shewed  cause. — ^The  record  has 
been  altered  by  the  plainti&'  agent  at 
Bristol  without  their  authority;  but  the 
plaintiffs  may  still  retain  the  verdict  upon 
the  account  stated,  abandoning  the  count 
upon  the  bill  of  exchange. 

[Alderson,  B. — Can  you  hold  a  verdict 
on  a  record  that  has  been  improperly  altered? 
We  cannot  be  sure  that  the  defendant  may 
not  have  had  a  good  defence  on  the  account 
stated.] 

Ball,  contra,  was  not  called  on. 

Per  Curiam  (1).— The  rule  must  be 

Absolute  {i). 

(1)  Pollock,  C.B.,  Alderson.  B.,  and  Rolfr.  B. 

(2)  See  Jones  v,  Tatham,  8  Taunt  6W:  Dmn- 
nioncl  V.  Bun,  1  Moo.  &  Rob.  136;  and  Dw  «/ 
Cotterill  v,  WyWc.  2  B.  &  Aid.  472. 
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SMEBTON  AND  ANOTHER  V* 
COLLIER. 


Mortgage — 7  Geo.  2.  c.  20.  «.  1. — Action 
of  Covenant — Jurisdiction  of  Court  and 
Judge* 

The  7  Geo.  2.  c.  20.  enaeis^  that  *' where 
any  action  shall  be  brought  on  any  bond 
for  pagment  of  the  money  secured  by  such 
mortgage  or  performance  of  the  covenants 
therein  contained"  the  persons  entitled  to 
redeem  may  pay  to  the  mortgagee  the  prin^ 
eipal,  interest,  and  costs,  and  the  Court  may, 
bg  ndes  of  the  same  Court,  compel  such 
mortgagee  to  deliver  up  all  deeds,  ^c.  to  the 
mortgagor: — Held,  that  the  statute  was 
applicable  to  an  action  o/ covenant  on  a  mort- 
gage deed,  and  that  a  Judge  at  chambers,  as 
well  as  the  Courts  had  power  to  order  the 
delivering  up  of  the  deeds. 

All  powers  possessed  by  the  superior 
courts  at  common  law,  as  well  as  those  given 
bg  statute  to  the  Court  in  general  terms, 
^hout  any  special  limitation,  may  be  exer- 
cised  by  a  single  Judge,  as  the  delegate  of 
the  Court. 

This  was  a  rule  calling  upon  the  defen* 
dant  to  shew  cause  why  an  order  of  Piatt,  B. 
shoold  not  be  rescinded  or  varied.  It 
appeared  from  the  affidavits  that  the  defen- 
dant having  in  January  1845  borrowed  the 
sum  of  400/.  of  the  plaintiffs'  testator, 
secured  by  a  mortgage,  the  plaintiffs,  as 
executors  of  the  mortgagee,  in  December 
1846,  brought  an  action  of  covenant  against 
the  defendant  on  the  mortgage  deed.  The 
defendant  then  obtained  a  Judge's  order, 
by  consent,  for  staying  all  proceedings  in 
that  action  on  payment  of  the  principal, 
interest,  and  expenses,  which  were  accord- 
ingly paid.  The  defendant  then  demanded 
the  mortgage  deed  and  title  deeds,  which 
the  plainti^  refused  to  deliver  up  on  the 
ground  that  the  attorney  for  the  plaintiffs 
had  a  lien  upon  them  for  work  done  for  the 
defendant.  A  Judge's  summons  for  the 
delivery  of  the  deeds  having  been  taken 
out,  and  attended  before  Piatt,  B.,  his  Lord- 
ship on  the  25th  of  February  made  an  order 
for  the  plaintiffs  to  deliver  to  the  defendant 
a  certain  mortgage  deed  of  the  6th  of  Ja- 
nuary 1845,  and  all  other  deeds  and  writings 
relating  thereto  in  the  possession  of  the 
plaintii&,  the  amount  of  the  mortgage,  in- 
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tereBi,  and  expenses  having  been  paid  and 
satisfied  by  the  defendant.  A  rule  nisi  to 
rescind  this  order  having  been  obtained,— 
.  Whitehurst  and  Flood  now  shewed  cause. 
— The  order  of  Piatt,  B.  was  good,  and 
ought  not  to  be  rescinded.  It  will  be  con- 
tended, on  the  other  side,  that  the  present 
being  an  action  of  covenant,  the  statute 
7  Geo.  2.  c.  20.  does  not  apply  to  the  case, 
and  that  the  Judge  had  no  power  to  make 
the  order  in  question.  The  first  section  of 
that  statute  enacts,  that  "  where  any  action 
shall  be  brought  on  any  bond  for  payment 
of  the  money  secured  by  such  mortgage,  on 
performance  of  the  covenants  therein  con- 
tained, or  where  any  action  of  ejectment 
shall  be  brought,"  the  mortgagor  may  pay 
to  the  mortgagee  all  the  principal  monies 
and  interest  due  on  such  mortgage  and 
costs,  and  may  by  rules  of  court  compel 
the  mortgagee  to  surrender  the  lands  and 
deliver  up  title  deeds,  &c.  It  is  true  the 
statute  uses  the  word  **  bond,"  but  an  action 
of  covenant  is  clearly  within  the  mischief 
intended  to  be  prevented,  and  ought  to 
stand  in  the  same  situation.  Anonymous 
(1)  is  precisely  in  point.  That  was  an 
action  of  covenant,  and  the  Court  granted 
a  rule  to  shew  cause  why,  upon  payment  of 
interest  and  costs,  the  mortgage  deed  should 
not  be  delivered  up  to  the  mortgagor.  A 
similar  application  was  made  in  Dixon  v. 
Wigram(^2),  which  was  also  an  action  of 
covenant,  and  the  Court  held  distinctly  that 
the  case  was  within  the  statute.  Besides, 
the  word  "  bond"  is  not  to  be  taken  in  the 
limited  sense  of  an  obligation  under  seal 
for  the  payment  of  money.  It  is  often 
used  in  a  more  extensive  signification.  In 
Sawyer  v.  Mawgridge  (3)  the  following 
writing  under  seal  was  held  to  be  a  bond : — 
''These  are  to  authorize  you  to  sell  my 
goods  to  the  amount  of  91.,  which  I  do 
hereby  acknowledge  to  owe  you."  There 
Holt,  C.J.  and  Powell,  J.  held  that  « the 
word  '  oblige'  is  not  necessary  to  make  a 
bond,  for  if  one  under  hand  and  seal  ac- 
knowledges himself '  indebted,'  it  is  enough 
to  bind  him."  The  authorities  are  collected 
in  2  Roll.  Abr.  *  Obligation,'  p.  146 ;  and 
in  Petersdorff's  Abridgment,   tit.  'Bond.' 

■ 

(1)  2  Chit.  Rep.  264. 

(2)  2  Cr.&  Jer.  613;  ■.  o.  1  Law  J.  Rep.  (n.k.) 
Ezch.  283. 

(3)  11  Mod.  218. 
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Sealed  bills  for  the  payment  of  money  were 
formerly  denominated  *  bonds.'  [They  re- 
ferred to  Doe  d.  Capps  v.  Capps  (4).]  The 
other  point  contended  for  by  the  plaintiffs 
is,  that  a  Judge  at  chambers  has  no  power 
to  make  such  an  order  as  the  present,  but 
that  it  ought  to  be  made  by  the  Court. 
This  argument  is  founded  upon  the  strict 
words  of  the  statute,  which  says,  that  if  the 
mortgagor  shall  bring  into  court  the  prin- 
cipal monies,  interest  and  costs,  such  money 
for  principal,  interest,  and  costs,  to  be  ascer- 
tained and  computed  by  the  Court  where 
such  action  is  or  shall  be  depending,  or  by 
the  proper  officer  (by  such  Court  to  be 
appointed  for  that  purpose),  the  monies  so 
paid  to  such  mortgagee  or  mortgagees,  or 
brought  in  such  court,  shall  be  deemed  and 
taken  to  be  in  full  satisfaction  and  discharge 
of  such  mortgage,  and  the  Court  shall  and 
may  discharge  any  such  mortgagor  or  defen- 
dant of  and  from  the  same  accordingly; 
and  shall  and  may,  by  rule  or  rules  of  the 
same  court,  compel  such  mortgagee  or  mort- 
gagees, at  the  costs  and  charges  of  such 
mortgagor  or  mortgagors,  to  assign,  sur- 
render, or  re-convey  such  mortgaged  lands. 
It  may  be  conceded  that  a  Judge  at  cham- 
bers has  no  original  jurisdiction,  but  he 
possesses  so  much  power  as  the  Court  may 
think  fit  to  delegate  to  him. 

[Alderbon,  B. — The  act  of  a  Judge 
setting  aside  a  judgment  in  vacation  is  in 
fact  the  act  of  the  Court.] 

[Parke,  B. — He  is  the  delegate  of  the 
Court.] 

Where,  indeed,  a  statute  directs  any  act 
to  be  done  in  term  time,  or  in  open  court, 
t)iere,  indeed,  the  Court  alone  have  power 
to  act ;  but  where  authority  is  given  to  the 
Court  generally  to  do  any  act,  the  Court, 
unless  specially  prevented,  may  delegate 
their  authority  to  a  single  Judge. 

[Parke,  B. — The  43  Geo.  3.  c.  46.  s.  2. 
enacts,  that  where  a  defendant  having  depo- 
sited a  sum  of  money  in  lieu  of  bail,  after- 
wards puts  in  and  perfects  bail,  the  sum  of 
money  deposited  by  him  '*  shall,  by  order 
of  the  Court,  \ipon  motion  to  be  made  for 
that  purpose,  ^e  repaid  to  such  defendant" 
The  language  of  the  act  in  that  case  shews 
that  a  Judge  at  chambers  ha^  no  power  to 

(4)  3  Bing.  N.C.  768 ;  8.  c.  6  Law  J.  Rep.  (n.8.) 
C.P.237. 


interfere.  There  are  cases  where  the  legis- 
lature has  distinguished  between  the  powen 
of  the  Judge  and  those  of  the  Court;  but 
where  no  such  distinction  is  drawn,  the 
Judge  may  do  all  that  may  be  done  by  the 
Court.  The  act  of  the  Judge,  when  adopted 
by  the  Court,  is  binding  on  Uie  Court.] 

The  order  of  a  Judge  may  be  varied  or 
altered  by  the  Court,  and  Uierefore  there 
can  be  no  hardship ;  but  the  most  mm- 
stroua  consequences  would  ensue  if  aJodge 
had  not  the  power  contended  for.  (Thej 
were  then  stopped  by  the  Court.) 

[Aldeebon,  B. — The  point  is  perfectly 
clear.] 

Martin  and  Mellor,  contra. — The  Judge 
had  no  jurisdiction  to  make  this  order,  for 
the  statute  applies  only  to  actions  upon 
bonds,  and  not  to  actions  of  covenant  on  a 
mortgage  deed.  The  case  of  Dixvn  v. 
JVigram  is  not  law,  and  ought  to  be  over- 
ruled. In  the  anonymous  case  in  Chitlf/'s 
Reports^^  Bayley,  J.  seems  to  have  doubted 
whether  the  Court  had  such  authority,  for 
he  says,  '*  To  grant  this  motion  seems  to  be 
converting  this  court  into  a  court  of  equity. 
However,  the  rule  nisi  may  as  well  be 
granted,  as  cause  may  afterwards  be  shewn.'* 
Parke,  B.  says,  in  Beeke  v.  Smith  {o\ 
'*  It  is  a  very  useful  rule  in  the  constiuctioo 
of  a  statute  to  adhere  to  the  ordinary  meso- 
ing  of  the  words  used,  and  to  the  gram- 
matical construction,  unless  that  it  is  at 
variance  with  the  intention  of  the  legis- 
lature, to  be  collected  from  the  statute 
itself,  or  leads' to  any  manifest  absurdity  or 
repugnance,  in  which  case  the  langua^ 
may  be  varied  or  modified,  so  as  to  ar(»d 
such  inconvenience,  but  no  further"  (6). 
The  statute  in  question  does  not,  in  its 
terms,  apply  to  an  action  on  a  mortgage 
deed.  The  words  of  the  preamble  also  lead 
to  the  same  conclusion. 

[Parke,  B. — The  word  "mortgage** 
means  the  pledge  of  an  estate.] 

It  is  submitted  that  the  word  means  the 
deed  of  mortgage. 

[RoLFE,  B. — Proceedings  have  frequentlr 
been  stayed  under  circumstances  similar  to 
the  present.  Perhaps  the  legislature  iatm* 
dttced  the  word  "  bond"  ex  majare  eauieii, 

(6)  2  Mee.  &  Wels.  195  ;  a.  &  6  Law  J.  Rej>. 
(n.8.)  Exch.  54. 

(6)  Per  Burton.  J.,  in  WftrVurton  ».  loffWl 
1  Hudson  and  Brooke's  Irish  Reports,  64& 


MICHAELMAS  TERM,  1847. 


59 


iiUending  to  include  even  actions  on  col* 
lateral  secarities.] 

[Aldkrson,  B.— The  statute  would  be 
rendered  almost  useless  if  we  adhered  to 
such  a  literal  interpretation  as  you  contend 
for.] 

Secondly,  the  authority  of  a  Judge  at 
chambers  is  not  a  delegation  of  power  from 
the  Court.  In  the  present  case  the  words 
of  the  statute  are  plain  and  imperative  in 
directing  the  motion  to  be  made  in  open 
court  This  is  a  power  which  is  given 
solely  by  statute,  and  ought,  therefore,  to 
be  strictly  construed. 

[Alderson,  B. — At  common  law  a  judg- 
ment improperly  obtained  may  be  set  aside 
by  the  Court,  and  is  continually  set  aside 
by  a  Judge  at  chambers.  There  are  cases, 
indeed,  where  the  power  of  the  Judge  is 
taken  away  by  statute  :  for  instance,  where 
an  act  of  parliament  directs  the  motion  to 
be  made  in  open  court  during  term  time,  or 
in  vacation  by  a  Judge.  That  language 
shews  that  in  such  a  case  the  motion  during 
term  time  must  be  made  tn  banc.  As, 
therefore,  the  power  given  by  the  common 
law  may  be  exercised  by  a  Judge,  where  is 
the  difference  in  regard  to  its  exercise  be- 
tween such  a  power  and  one  that  is  con- 
ferred by  statute?  If  your  construction 
were  correct  a  very  useful  statute  would  be 
rendered  useless  during  three-fourths  of  the 
year.] 

Jones  V.  FUzaddam${7)  and  Shaw  v. 
Roberts  {S)  9hew  that  in  many  cases  the 
authority  of  a  Judge  at  chambers  is  taken 
away. 

[AiDBRsoN,  B. — The  first  section  of  the 
Interpleader  Act  1  &  2  Will.  4.  c.  56.  enacts, 
that  '*  it  shall  be  lawful  for  the  Court,  or 
any  Judge  thereof,  to  make  rules"  of  inter* 
pleader ;  whereas  the  6th  section  says  that 
''  it  shall  be  lawful  to  and  for  the  Court*'  to 
call  the  parties  before  them  by  rule  of 
court] 

[Pollock,  C.B. — In  that  case  the  statute 
itself  which  gives  the  authority  makes  the 
distinction  between  the  powers  of  th^  Court 
and  of  the  Judge.] 

They  then  argued  upon  the  facts  of  the 


case. 


(7)  I  Or.  &  M.  855. 

(8)  2  Dow).  I'.C.  25. 


Pollock,  C.B. — This  rule  must  be  dis- 
charged. The  two  questions  in  this  case 
lie  in  a  very  narrow  compass.  Mr.  Martin 
contends,  first,  that  the  power  of  a  Judge  to 
interfere  in  this  case  is  confined  to  actions 
on  bonds  or  of  ejectment ;  secondly,  that  a 
Judge  at  chambers  has  no  authority  in  a 
case  like  the  present.  As  to  the  first  point, 
there  is  an  express  authority  against  Mr. 
Martin's  argument,  in  the  shape  of  a  deci- 
sion of  more  than  twenty  years'  standing. 
It  is  clear  that  an  action  of  covenant  is 
within  the  mischief  contemplated  by  the 
statute,  and  it  would  be  a  strained  con- 
struction of  the  statute  which  should  give 
another  meaning  to  it,  I  may  observe  that 
the  statute  speaks  of  an  action  on  a  bond 
fur  the  *'  performance  of  the  covenant,"  but 
says  nothing  as  to  an  action  of  debt  upon 
the  mortgage  deed.  The  word  *'  bond"  has 
a  large  meaning ;  it  signifies  an  obligation 
to  pay  a  sum  of  money.  I  think,  there- 
fore, that  the  Judge  had  the  pow^er  of  making 
this  order.  Where  a  power  is  given  simply 
by  the  legislature  to  the  Court,  it  is  intended 
that  the  Judge  should  exercise  all  the  ordi- 
nary powers  of  the  Court ;  and  no  distinc- 
tion exists  between  powers  existing  at 
common  law  and  those  conferred  by  statute, 
unless  such  distinction  can  be  collected 
from  the  language  of  the  statute  itself. 
That  distinction  may  arise  in  many  ways. 
Where  a  motion  is  by  the  legislature  ex- 
pressly directed  to  be  made  in  open  court 
during  term,  there  it  may  reasonably  be 
urged  that  the  authority  was  intended  to  be 
confined  to  the  Court.  This  was  the  case 
in  Jones  v.  Fitzaddams^  where  the  applica- 
tion for  the  defendant's  discharge  is  directed 
to  be  made  in  term  time  to  one  of  the 
superior  courts  at  Westminster.  Unless, 
therefore,  the  power  given  by  any  act  of 
parliament  is  specially  limited  by  the  act 
itself,  it  is  to  be  exercised  in  the  same 
manner  as  any  other  of  the  powers  of  the 
Court.  The  plaintiffs,  therefore,  are  not 
entitled  to  succeed  on  either  of  the  points. 
With  regard  to  the  facts  of  the  case,  as  the 
order  has  been  suffered  to  remain  unques- 
tioned for  two  terms,  it  is  sufiicient  to  say 
that  the  Court  will  not  interfere. 

Parke,  B, — I  am  of  the  same  opinion. 
With  regard  to  the  first  point:  if  the  matter 
had  been  res  nova,  1  should  perhaps  have 
hesitated  to  construe  the  statute  7  Geo.  2. 
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c.  20.  in  the  manner  that  it  has  been  lately 
constraed,  so  as  to  make  it  include  the  action 
of  covenant.  But  the  rule  is  an  important 
one»  and  has  been  acted  upon  in  a  different 
manner  for  a  considerable  time.  With  regard 
to  the  principle  as  to  the  construction  of  sta- 
tutes, I  proceed  on  that  which  was  laid  down 
by  Burton,  J.,  in  Warburtan  v.  Loveland, 
and,  guided  by  this  principle,  I  should  have 
hesitated  to  hold  that  the  language  of  the 
statute  would  include  an  action  of  covenant. 
But  this  is  not  the  first  time  the  point  has 
arisen ;  for  my  attention  has  been  called  to 
the  case  of  Dixon  v.  Wigram,  and  I  have 
acted  upon  it.  The  principle  laid  down  in 
that  case  is  a  salutary  one,  and  ought  to  be 
abided  by.  We  have  authority  for  holding 
the  present  case  to  be  within  the  statute. 
The  second  point  is,  whether  a  Judge  at 
chambers  has  authority  to  act  upon  the 
statute,  and  make  the  order  in  question. 
In  construing  this  statute  we  must  hold 
that  the  legislature  intended  that  the  powers 
conferred  by  the  statute  should  be  exercised 
in  the  ordinary  way,  unless  the  context 
•hews  a  different  intention.  When,  there- 
fore, the  Judge  performs  those  duties  which 
belong  to  the  Court,  be  must  be  considered 
as  exercising  a  delegated  power,  and  is  to 
exercise  it  in  the  same  manner  as  the  Court, 
unless  the  act  of  parliament,  which  confers  the 
power,  shews  by  its  context  a  different  inten- 
tion on  the  part  of  the  legislature.  For  ex- 
ample, in  the  43  Geo.  3.  c.  46,  the  enactment 
that  the  motion  is  to  be  made  in  open  court, 
shews  that  aJudge  was  not  intended  to  have 
any  power  in  the  matter.  In  like  manner, 
the  language  of  the  48  G^o.  3.  c.  123,  which 
enacts,  that  the  application  must  be  made  in 
term  time  to  one  of  the  superior  courts, 
shews  the  intention  of  the  legislature  to  be 
that  the  powers  should  be  exercised  by  the 
Court  and  not  by  the  Judge.  So  in  the 
Interpleader  Act,  the  1st  section  states  that 
it  shall  be  lawful  for  **  the  Court  or  any 
Judge  thereof"  to  make  rules  or  orders; 
whereas  the  6th  section  enacts,  that  *'  the 
Court"  shall  have  power,  by  "rule  of 
court,"  to  call  the  parties  before  them. 
That  shews  a  distinction  between  the  powers 
to  be  exercised  by  the  Court  and  the  Judge. 
I  am  of  opinion,  therefore,  that  in  this  case 
the  Judge  had  jurisdiction  to  make  the 
order.  With  regard  to  the  other  parts  of 
the  case,  I  think  the  order  was  proper. 


The  rule  therefore  will  be  discharged,  with 
costs. 

Alderson,  B. — If  the  matter  were  res 
nova^  I  should  require  some  time  to  eon- 
sider  before  giving  an  opinion.  But  I  am 
almost  inclined  to  think  that  the  words  of 
the  act  will  bear  the  construction  placed 
upon  them  by  the  defendant.  At  all  events, 
that  construction  has  been  acted  on  for 
many  years,  and  no  doubt  has  been  enter- 
tained on  the  point.  I  have  acted  on  this 
view  of  the  statute,  having  considered 
myself  bound  by  the  same  authorities  that 
have  been  cited  to-day.  Those  dedsioos 
are  in  conformity  with  the  real  spirit  and 
intention  of  the  act;  and  I  am  glad  that 
such  cases  exist,  enabling  as  to  do  substan- 
tial justice,  by  allowing  defendants  to  get 
rid  of  actions  against  Qiem  on  doing  what 
is  just  towards  the  plaintiff.  It  wonld 
certainly  be  strange  lif  the  legislature,  by 
allowing  parties  to  shift  the  form  of  the 
action,  and  bring  covenant  instead  of  debt, 
had  enabled  them  to  deprive  defendants 
of  the  benefit  of  the  statute.  I  form  my 
opinion,  however,  on  the  authority  of  de- 
cided cases.  With  respect  to  the  other 
point,  as  to  the  authority  of  a  Judge  at 
chambers,  I  think  there  is  no  doubt  when 
the  legislature  gives  the  Court  powers  in 
general  terms,  it  is  the  same  as  if  those 
powers  were  given  by  the  common  law. 
The  legislature  is  aware  of  the  powers  habi- 
tually exercised  by  the  Court,  and  when 
they  grant  any  fresh  powers,  they  are  to  be 
exercised  in  the  same  way.  If  spedsl 
terms  are  intended  to  be  imposed,  the  l^ts- 
lature  would  so  express  themselves.  Cues 
of  statutes  have  been  referred  to,  where  it 
is  clear  that  the  authority  is  to  be  exercised 
only  by  the  Court  in  bane,  and  when  that 
intention  is  expressed,  it  is  reasonable  so 
to  construe  it.  But  if  authority  is  given  to 
the  Court  on  the  ordinary  terms,  it  is  to  be 
exercised  in  the  usual  way  in  which  the 
Court  exercises  its  powers. 

RoLFE,  B. — I  rejoice  that  an  autbonty 
can  be  found  in  support  of  the  defendant's 
view  of  this  case;  and  whatever  may  be 
said  as  to  Mr.  Justice  Bayley's  view  of  this 
question,  in  the  AnonffmouM  ease  in  Ckitis^f 
Reports,  the  decision  of  the  Court  of  Ex- 
chequer, of  which  Bayley,  J.  was  a  Jodge, 
fourteen  years  afterwards,  in  Dixtn  ▼• 
Wigram  is  to  the  effect  that  the  case  «a» 
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clearly  within  the  statute.     And  certainly 
it  would  he  most  mischievous,  if  a  point 
which  has  heen  settled  and  acted  upon  for 
80  many  years  were  now  to  he  called  into 
question.     Under  some  circumstances  it  is 
not  necessary  to  inquire  if  a  decision  was 
in  the  first  instance  correct;    although  in 
the  present  case  I  should  say  that  such  a 
decision  was  a  reasonable  one.     I   quite 
assent  to  the  position  that  statutes  are  to 
be  construed  according  to  their  plain  and 
obvious  meaning;  but  there  are  many  cases 
in  which  a  word  is  introduced  into  a  statute 
by  mistake.     In  the  present  case,  the  act 
of  parliament  refers  only  to  one  species  of 
action  brought  with  reference  to  a  mortgage. 
It  says,  '*  where  any  action  shall  be  brought 
on  any  bond  for  payment  of  the  money 
secured  by  such  mortgage,  or  performance 
of  the  covenants  therein  contained."    Now, 
the  ordinary  case  is  that  of  an  action  brought 
on  the  mortgage  deed  itself.     I  am  almost 
disposed  to  think  that  we  might  reject  the 
words,  "on  any  bond,"  seeing  that  the 
substantial  object  of  the  action  is  to  secure 
the  mortgage  debt  and  interest.   The  words, 
too,  "  covenants  therein  contained,"  are  an 
imperfect  expression.     I  do  not,  therefore, 
think  that  the  defendant's  argument  would 
have  been  hopeless  if  the  matter  had  been 
res  intet/ra  ;  but  I  am  satisfied  of  the  pro- 
priety of  abiding  by  a  decision  which  has 
been  acted  upon  for  years.     With  respect 
to  the  jurisdiction  of  the  Judge,  I  have  no 
difficulty  in  saying,  that  I  agree  with  the 
rest  of  the  Court. 

Rvle  discharged^  with  costs. 


1847. 
Nov.  23. 


GREEN  AND  OTHERS,  ASSIGNEES 
OF  OSBORN,  A  BANKRUPT, 
V.  LAURIE,  KNT.,  AND 
OTHERS. 


Bankrupt — Prior  Act  of  Bankruptcy — 
2  4-3  Vict.  c.  29.  s.  1,  an^  5  4*  6  Vict.  c.  122. 
s,  22. — Execution. 

A  trader,  being  indebted  to  the  defendants^ 
on  the  1st  of  Jvly  filed  a  declaration  of  in^ 
solvency 9  pursuant  to  5  ^  6  Vict.  c.  122. 
f .  22,  and,  on  the  following  day,  gave  notice 
thereof  to  the  defendants;  at  a  subsequent 
period  of  the  same  day  the  defendants  levied 
an  execution  on  the  trader's  goods.     A  fiat 


in  bankruptcy  issued  on  the  day  following : 
^Held,  that  the  act  of  bankruptcy  dated 
from  the  time  of  filing  the  declaration  of 
insolvency,  and  that  the  defendants,  having 
had  notice  thereof,  were  not  entitled  to  the 
proceeds  of  the  execution  within  the  meaning 
of  the  2^3  Viet.  c.  29.  s.  1. 

Interpleader.  In  this  case  the  plaintiffs, 
assignees  of  W.  H.  Osbom,  a  bankrupt, 
afiSrmed  that  the  proceeds  of  the  goods, 
seized  by  the  sheriff  of  Middlesex,  under 
a  fi.  fa.,  at  the  suit  of  the  defendants 
against  W.  H.  Osbom,  were  not  liable  to 
be  paid  over  to  the  defendants.  The  con- 
trary was  aflSrmed  by  the  defendants. 

At  the  trial,  before  Pollock,  C.B.,  at  the 
London  Sittings  after  Hilary  term,  1 847,  the 
following  facts  appeared: — The  plaintiffs 
were  the  assignees  of  the  estate  and  effects 
of  W.  H.  Osbom,  a  bankrapt;  and  the 
defendants  were  the  trastees  and  directors 
of  the  Union  Bank  of  London ;  and  the 
question  was,  whether  the  proceeds  of  oer* 
tain  goods,  which  had  been  seized  and  sold 
by  the  sheriff  of  Middlesex,  were  liable  to 
be  paid  over  to  the  defendants  as  the  exe- 
cution creditors  of  W.  H.  Osbom,  under  the 
following  circumstances :  In  1844,  Osbom 
opened  an  account  with  the  Union  Bank  of 
London,  at  their  branch  ofiSce  in  Argyle 
Place,  and  was  in  the  habit  of  discounting 
bills  there.  The  bank,  having  discounted 
a  bill  for  300/.,  drawn  by  Osbom,  and  the 
same  having  been  afterwards  dishonoured, 
brought  an  action  against  Osbom,  who  con- 
sented to  a  Judge's  order  for  payment  of 
the  amount  on  the  1st  of  July,  and  for  the 
issuing  of  execution  in  case  of  default.  On 
the  1st  of  July,  Osbom  signed  a  declaration 
of  insolvency,  attested  by  his  attorney,  and 
a  petition  to  the  Chancellor  for  a  fiat  in 
bank  rap  tcy ;  and  on  the  same  day,  the  de- 
claration of  insolvency  was  filed  in  the  ofiice 
of  the  Secretary  of  Bankmpts,  and  a  docket 
struck.  At  five  minutes  before  ten,  on 
the  2nd  of  July,  a  notice  of  the  filing  of  the 
declaration  of  insolvency  was  served  on 
the  manager  of  the  branch  bank,  in  Argyle 
Place ;  and,  at  a  subsequent  period  of  the 
same  day,  a  writ  of  fi.  fa.,  at  the  suit  of 
the  present  defendants,  was  issued  against 
the  goods  of  the  bankrapt.  The  fiat  issued 
on  the  3rd  of  July.  Under  these  circum- 
stances, it  was  contended,  on  behalf  of  the 
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plaintiffs,  that  they  were  entitled  to  the 
verdict.  The  learned  Chief  Baron  was  of 
opinion,  on  the  authority  of  Conway  v.  Nail 
(1),  that  the  defendants  were  entitled  to  the 
verdict;  and  he  directed  the  jury  accord- 
ingly, reserving  leave  to  the  plaintiffs  to 
move  to  enter  a  verdict  for  them  for  325/. 

Martin  having,  in  Easter  term,  obtained 
a  rule  nisi,  accordingly, — 

Gumey  shewed  cause. — The  question  in 
this  case  is,  whether  the  execution  of  the 
defendants  is  valid  under  the  2  &  3  Vict, 
c.  29.  s.  1,  which  gives  validity  to  executions 
executed  and  levied  before  the  date  and 
issuing  of  the  fiat,  provided  the  execution 
creditor  had  no  notice  of  any  prior  act  of 
bankruptcy  committed  by  the  bankrupt. 
Here  the  defendants,  having  had  notice  of 
the  declaration  of  insolvency  on  the  2nd  of 
July,  levied  their  execution  at  a  subse- 
quent period  of  the  same  day,  and  on  the 
following  day  a  fiat  in  bankruptcy  issued 
against  Sie  bankrupt  Under  these  circum- 
stances, it  is  submitted  that  the  defendants 
cannot  be  considered  to  have  had  notice  of 
an  act  of  bankruptcy.  The  question  turns 
upon  the  construction  of  the  5  &  6  Vict, 
c.  122.  s.  22,  which  enacts,  *'that  if  any 
trader  shall  file  in  the  office  of  the  Lord 
Chancellor's  secretary  of  bankrupts  a  decla- 
ration in  writing  (in  the  form,  schedule  D, 
hereunto  annexed),  signed  by  such  trader, 
and  attested  by  an  attorney  or  solicitor, 
that  he  is  unable  to  meet  his  engagements, 
every  such  trader  shall  be  deemed  thereby 
to  have  committed  an  act  of  bankruptcy  at 
the  time  of  filing  such  declaration ;"  and 
then  follows  the  proviso,  *' provided  a  fiat 
in  bankruptcy  shall  issue  against  such 
trader  within  two  months  fi'om  the  filing  of 
such  declaration."  The  declaration  of  in- 
solvency in  this  case  was  not  in  itself  an  act 
of  bankruptcy;  it  did  not  become  such 
until  the  fiat  issued,  and  as  the  defendants 
had  levied  their  execution  before  the  issuing 
of  the  fiat,  notice  to  them  of  the  declaration 
of  insolvency  was  not  equivalent  to  notice 
of  an  act  of  bankruptcy.  An  act  of  bank- 
ruptcy to  affect  the  creditor  must  be  some- 
thing upon  which  he  can  act  at  the  time ; 
but  here  the  defendants  could  not  act  upon 
the  declaration  of  insolvency,  because  it 

(1)  1  C.B.  643;  I.e.   14  Uw   J.  Rep.  (n.s.) 
C.P.  165. 


was  not  certain  at  the  time  of  its  being 
filed  that  a  fiat  would  issue  within  two 
months ;  and  unless  a  fiat  issued  within  that 
period  there  could  be  no  act  of  bankruptcy. 
Hocking  v.  Aeraman  (2)  resembles  tlus 
case ;  there  it  was  held,  that  notice  of  a 
docket  having  been  struck  was  not  notice  of 
an  act  of  bankruptcy.  In  Conway  v.  A^ott 
the  notice  of  the  act  of  bankruptcy  was  in 
these  terms : — ''  John  Nail  has  committed 
an  act  of  bankruptcy.  He  signed  a  dccla* 
ration  of  insolvency  yesterday.  He  will  be 
declared  a  bankrupt  immediately.  I  have 
sent  for  a  fiat."  This  was  held  not  to  be 
such  a  notice  as  would  deprive  an  executioo 
creditor  of  the  protection  of  the  2  &  3  Viet, 
c.  29,  as  the  6th  section  of  the  6  Geo.  4. 
c.  16.  required  the  declaration  of  insolveaey 
to  be  filed,  and  to  be  advertised  in  the 
London  Gazette,  before  it  amounted  to  a 
complete  act  of  bankruptcy.  It  is  remark- 
able that  in  that  case  the  5  &  6  Vict  c.  122. 
8.  22.  was  not  referred  to  either  in  the 
argument  or  in  the  judgment,  and  the  cue, 
if  correctly  reported,  appears  to  have  tamed 
upon  the  construction  of  the  6th  section  of 
the  6  Geo.  4.  c.  16.  The  language,  bow- 
ever,  of  Tindal,  C.J.,  however,  is  import- 
ant :  he  says,  "  The  meaning  of  these  words 
appears  to  me  to  be,  that  the  party  in  order  to 
defeat  an  execution  shall  have  notice  of  a 
prior  act  of  bankruptcy,  eomjplete  in  itnlf, 
at  the  time  the  notice  is  given  to  him;" 
and  Cresswell,  J.  says,  "  I  do  not  think  aa 
execution  creditor  can  be  called  upon  in 
this  way  to  speculate  as  to  whether  or  not 
all  the  necessary  steps  will  be  taken  to 
make  the  declaration  of  insolvency  aa  act 
of  bankruptcy.*' 

[Pollock,  C.B. — Your  argument  is,  that 
the  assignees  gave  you  notice  of  an  inci- 
pient act  of  bankruptcy  only.] 

Yes;  and  that  the  notice  to  be  good 
ought  to  have  been  such  as  that  the  party 
receiving  it  might  safely  act  upon  it.  Doed, 
Mann  v.  Walters  (S)  and  Doe  d.  Lyster  v. 
Goldwin  (4)  are  in  point.  It  is  fit,  how* 
ever,  to  mention,  that  a  case  of  FoUeH 
V.   Hoppe(5)    was    decided    yesterday  io 

(2)  12  Mee.  &  Wela.  170 ;  s.  o.  IS  Uw  J.  Rrp. 
(n.s.)  Exoh.  3i. 

(3)  10 B.  &  C. 626 ;  8.  c.  8  Uw  J.  Rep.  K.B.S9r. 
W  2  Q.B.  Rep.  143;  s.  c.  10  Uw  Hep.  (sx' 

Q.B.275. 

(H)  11  Juridt,  975.    ThU  ease  deeidet  tha«  '^- 


MICHAELMAS  TERM,  1847. 


63 


the  Common  Pleas,  and  would  seem  to 
govern  this  case. 

[RoLFE,  B. — The  declaration  of  insol- 
vency if  to  be  an  act  of  bankruptcy  at  the 
time  of  filing  the  declaration,  provided  a  fiat 
issues,  but  the  filing  of  the  declaration  is 
the  only  act  of  bankruptcy.] 

[Parke,  B. — Under  the  old  law,  where 
the  bankrupt's  imprisonment  was  complete, 
the  act  of  bankruptcy  dated  from  the  com- 
mencement of  it.  So  in  this  case,  after  the 
fiat  issued,  the  act  of  bankruptcy  is  to  be 
considered  as  complete  -at  the  time  of  filing 
the  declaration.] 

Martin  {Bramwell  with  him). — The  case 
of  FoUeU  v.  HoppCf  which  was  decided  yes- 
terday in  the  Court  of  Common  Pleas,  is 
precisely  in  point.  After  the  fiat  has  been 
issued  the  declaration  of  insolvency  becomes 
an  act  of  bankruptcy  from  the  time  of  filing 
it.  The  defendant,  therefore,  is  not  within 
the  protection  of  the  2  &  3  Vict.  c.  29. 
(lie  was  then  stopped  by  the  Court). 

Pollock,  C.B. — This  case  apparently 
has  been  decided  by  Conway  v.  Nail,  al- 
though there  the  statutes  &  6  Vict  c.  122. 
8.  22.  was  not  referred  to.  The  case  is 
plain,  without  reference  to  the  late  decision 
of  the  Common  Pleas  in  FoUett  v.  Hoppe, 
The  rule  most  be  made  absolute. 

Parke,  B. — I  am  of  the  same  opinion. 
In  the  case  of  Conway  v.  Nail  the  atten- 
tion of  the  Court  was  not  called  to  the  sta- 
tute 5  &  6  Vict.  c.  122.  Here  the  ques- 
tion turns  upon  the  22nd  section  of  that 
act,  and  the  point  is  as  clear  as  possible. 
[His  Lordship  read  the  section.]  In  this 
case  the  fiat  issued  within  two  months  from 
the  filing  of  the  declaration  of  insolvency ; 
the  act  of  bankruptcy,  therefore,  dates  from 
the  time  of  the  filing  of  the  declaration, 
and  consequently  the  defendants,  having 
had  notice  of  the  act  of  bankruptcy  before 
they  levied  their  execution,  are  not  entitled 
to  the  benefit  of  the  statute  2  &  3  Vict.  c.  29. 
The  rule  must,  therefore,  be  made  absolute. 

Aloerson,  B.  and  Rolfe,  B.  concurred. 

Rule  absolute, 

filing  of  a  decUralion  of  iDSolveocy  is  a  complete 
sctof  bankruptcy,  without  the  same  being  adver- 
tised in  the  London  Gaxetttf  as  required  by  the 
6  Geo.  4.  c.  16.  s.  6.  and  that  a  notice  of  that  fact  is 
a  safficient  notice  of  a  prior  act  of  bankruptcy  to 
deprive  an  execution  creditor  of  the  protection  of 
tU  2  &  3  Viet.  c.  29. 


1847.      \ 
Nov.  1 0.  / 
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Statute — Paving  Commissioners — Rate — 
Kent  and  Essex  Yard  '*  within  *'  High 
Street, 

By  the  actt  57  Geo,  3.  c.  xxix,/or  better 
paving,  improving,  and  regulating  the  streets 
of  the  metropolis,  and  removing  and  pre^ 
venting  nuisances  and  obstructions  therein, 
all  rates  made  after  the  passing  of  that  act 
for  paving  or  repairing  the  streets  in  any 
parochial  or  other  district  by  virtue  of  any 
local  act,  or  of  the  said  act,  are  {by  section  24) 
to  be  laid  on  all  persons  who  shall  inhabit, 
hold,  occupy,  be  in  possession  of  or  enjoy 
any  messuages,  tenements,  lands,  grounds, 
^c,  situate  or  being  within  any  of  the  streets 
within  the  said  parochial  or  other  district. 
By  section  76.  power  was  given  to  number 
the  houses,  ^e,  within  the  streets. 

By  the  act,  11  Geo,  3.  e.  15,  for  the 
better  paving  part  of  the  High  Street,  White^ 
chapel,  and  for  removing  obstructions  and 
annoyances  therein,  commissioners  appointed 
under  the  act  were  empowered,  for  defraying 
the  charges  attending  the  execution  of  the 
powers  of  the  act,  to  rate  all  and  every  person 
and  persons  who  do  or  shall  inhMi,  hold, 
occupy,  possess,  or  enjoy  any  house,  shop, 
^c,  "  within  the  said  street,** 

To  the  north  side  of  High  Street,  White- 
chapel  is  Kent  and  Essex  Yard,  around 
and  within,  and  opening  into  which  are  several 
dwelling-houses  and  other  buildings,  all  of 
which  lie  and  are  situated  at  the  back  of 
other  houses  and  premises  which  front  the 
High  Street,  The  only  entrance  into  the 
yard  is  through  carriage  gates,  and  along  a 
covered  gateway.  The  yard  is  a  private 
place,  and  the  paving  commissioners  have 
no  jurisdiction  over  it,  and  do  not  pave  or 
cleanse  it.  The  houses  on  either  side  of  the 
yard  abut  on  other  streets  and  not  on  High 
Street,  and  neither  the  houses  in  the  yard 
nor  the  gateway  are  numbered :  —  Held, 
that  the  inhabitants  of  Kent  and  Essex 
Yard  were  liable  to  be  rated  in  respect  of 
the  paving,  ^c.  of  High  Street,  White- 
chapel,  the  yard  being  within  that  street 
for  such  purpose. 

This  was  an  action  of  debt,  brought  by 
the  plaintiff,  as  clerk  to  the  coramiasioners 
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appointed  under  11  Geo.  3.  c.  15.  and  57 
Geo.  3.  c.  xxix,  for  10/.  149.,  with  a  count 
on  an  account  stated,  to  whicb  the  defen- 
dant pleaded  nunquam  indebiiaius^  and  issue 
having  been  joined,  the  parties,  under  the 
order  of  Parke,  B.,  stated  the  following 

CASE. 

By  the  11  Geo.  3.  c.  15.  (after  reciting 
that  that  part  of  High  Street,  Whitechapel, 
was  extremely  ill  paved,  and  the  passage 
through  the  same  greatly  obstructed  by 
posts  and  projections,  and  annoyed  by  signs, 
spouts,  and  gutters,  projecting  into  and 
over  the  same,  whereby  and  by  the  deep 
channels  across  many  parts  of  the  said 
street,  the  same  was  rendered  incommodious 
and  dangerous  to  persons  passing  through 
the  same,  and  that  the  methods  then  pre- 
scribed by  law  were  ineffectual  for  removing 
such  obstructions  and  annoyances,  and  for 
the  proper  paving  of  the  said  street,  and 
keeping  such  pavement  in  sufficient  repair), 
certain  persons  therein  named  were  appoint- 
ed commissioners  for  putting  the  act  in  exe- 
cution, and  provisions  are  contained  in 
the  act  for  the  electing  of  commissioners 
from  time  to  time  in  the  room  of  those 
dying  or  refusing  to  act ;  and  the  said  com- 
missioners are  empowered  by  the  act  to 
appoint  one  or  more  clerk  or  clerks  and 
such  other  officers  as  they  shall  think  pro- 
per ;  and  they  are  empowered  and  autho- 
rized from  time  to  time  to  cause  and  order 
the  said  street  to  be  new  paved,  repaired, 
raised,  sunk,  or  altered,  when  and  as  often 
and  in  such  manner,  &c.  as  they  shall  think 
fit.  The  Commissioners  are  also  authorized 
to  order  and  direct  the  houses  within  the 
said  street  to  be  numbered  with  figures 
placed  or  painted  on  the  doors  thereof,  or 
on  such  other  part  of  the  said  houses  re- 
apectively,  as  the  said  commissioners  should 
think  proper.  For  defraying  the  charges 
and  expenses  attending  the  execution  of  the 
several  powers  granted  by  the  act,  it  is 
enacted  that  a  rate  shall  once  in  every  year, 
or  oftener  if  it  shall  be  thought  needful  by 
the  commissioners,  be  made,  laid  and  as- 
sessed by  them  upon  all  and  every  person 
and  persons  who  do  or  shall  inhabit,  hold, 
occupy,  possess,  or  enjoy  any  house,  shop, 
warehouse,  ceUar,  vault,  or  other  tenement 
within  the  said  street,  for  raising  such  com- 
petent sum  and  sums  of  money  as  the  com- 


missioners shall  from  time  to  time  judge 
needful  and  direct. 

By  the  57  Greo.  3.  c.  xxix.  intituled  "  An 
Act  for  better  paving,  improving,  and  regu- 
lating the  streets  of  the  metropolis,  and 
removing  and  preventing  nuisances  and  ob- 
structions therein,"  it  is  enacted,  that  the 
said  act  and  the  provisiona  therein  con- 
tained, shall  extend  to  all  streets  and  paUic 
places  which  then  were  or  tbereafUr  might 
be  paved  within  the  cities  of  London  and 
Westminster  and  borough  of  South  wark,  and 
any  other  parts  of  the  metropolis  which  are 
included  within  the  weekly  bills  of  mor- 
tality, and  to  all  streets  and  public  places 
which  then  were  or  thereafter  might  be 
paved  within  the  parishes  of  St.  Pancras 
and  St.  Marylebone,  in  the  county  of  Mid- 
dlesex, (except  only  any  parts  thereof  which 
might  in  that  act  be  particularly  excepted). 
By  the  24th  section  of  the  last-mentioned 
act  it  is  enacted,  that  it  may  be  lawful  to 
and  for  the  persons  who,  under  any  locsl 
act  or  acts  for  any  parochial  or  other  district 
within  the  jurisdiction  of  that  act,  are  em- 
powered to  make  rates  for  the  expenses  of 
paving  or  keeping  in  repair  the  pavements 
of  any  streets  or  public  places  within  such 
parochial  or  other  districts,  either  separately 
or  jointly  with  other  purposes,  from  time  to 
time,  afler  the  making  and  passing  of  the 
said  act,  for  and  notwithstanding  any  pro- 
visions or  restrictions,  matters  or  things  in 
such  local  act  or  acts  contained,  to  make 
and  sign  all  and  every  or  any  such  rates  or 
assessments  as  shall  be  from  time  to  time 
necessary  or  expedient  for  paving  or  repair- 
ing the  pavements  of  the  streets  and  public 
places,  within  such  parochial  or  other  dis- 
trict, pursuant  to  the  directions  of  the  local 
act  for  such  district,  or  of  the  said  act  of  the 
57Geo.  3.  and  for  the  paymentof  all  debts  and 
charges  theretofore  incurred  in  and  about 
the  execution  of  such  local  act  and  of  the 
said  act  or  either  of  them  as  to  the  paving 
and  repairing  the  pavements  of  and  in  such 
district,  and  for  the  payment  of  interest, 
&c.  And  that  such  rates  may  be  either 
substituted  for  the  rates  directed  by  sach 
local  act,  or  may  be  additional  thereto,  ss 
the  persons  making  the  said  ratea  from  time 
to  time  at  the  making  thereof,  may  deter- 
mine and  direct.  And  all  such  rates  made 
and  signed  after  the  passing  of  the  said  set 
(of  the  57th  Geo.  3.)  for  paving  or  repair* 
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in^  the  paTemento  of  the  said  streets  or 
public  places  in  any  parochial  or  other  dis- 
trict by  Tirtne  of  any  local  act,  or  of  the 
said  act,  and  either  separately  or  jointly, 
^with  or  towards  any  other  object  or  par- 
poses  by  virtue  of  any  local  act  or  acts  of 
parliament,  or  of  the  said  act,  shall  be  laid 
upon  all  persons  who  shall  inhabit,  hold, 
occupy,  be  in  possession  of,  or  enjoy  any 
roessuages,  tenements,  lands,  grounds,  coach- 
bouses,  stables,  cellars,  vaults,  houses,  shops^ 
warehouses,  or  other  buildrogs  or  heredita- 
ments, situate  or  being  within  any  of  the 
streets  or  places  within  the  said  parochial 
or  other  district,  and  should  be  just  and 
equal  pound  lates.     It  is,  by  section  76, 
further  enacted,  that  the  commissioners,  &c. 
may  order  and  direct  all  and  every  the 
houses,  and  other  tenements,  &c.  within  the 
streets  and  other  public  places  within  their 
respective  districts  to  be   numbered  with 
figures  placed  or  painted  upon  or  over  the 
doors  thereof,  or  such  other  part  of  the  said 
houses,  &c.  as  they  should  think  proper. 
By  the  120th  section  it  is  further  enacted, 
that  the  said  commissioners  may  sue  and 
be  sued  in  the  name  of  their  clerk  for  the 
time  being,    and    that  all   actions  to  be 
brought  for  the  recovery  of  any  rate,  may 
be  brought  in  the  name  of  such  clerk  by 
action  of  debt  in  any  of  bis  Majesty's  courts 
of  record  at  Westminster. 

That  part  of  High  Street  which  is  men- 
tioned in  the  first  of  the  said  acts,  is  and 
«t  the  time  of  the  passing  of  the  second 
of  the  said  acts  was  situate  and  included 
within  the  weekly  bills  of  mortality,  and 
tbeo  was  and  still  is,  paved,  and  then  was 
>nd  is  under  the  jurisdiction  of  the  com- 
ti^iuioners  for  the  said  district  as  aforesaid, 
and  is  not  excepted  from  or  out  of  the  ope- 
lation  of  the  last-mentioned  act.    After  the 
punng  of  the  first  of  such  acts,  the  com- 
missioners therein  named  and  appointed  new 
,  paved,  repaired,  raised,  sunk,  and  altered  the 
>ud  part  of  the  High  Street,  as  by  the  same 
^  tbey  were  empowered,  and  they  and  the 
>«>mmiBsionera  for  die  time  being  for  putting 
{timt  act  in  execution,  have  thence  eontinu- 
tUy  bidierto  from  time  to  time  repaved, 
jiep&ired,  railed,  sunk,  and  amended  the 
Wve,andhaveremoved,  taken,  carried  away, 
l^d  deposited  as  in  the  said  act  mentioned, 
id  BtQ]  do  repave,  repair,  and  amend  and 
jtemoTe,  take,  carry  away,  and  deposit  all 
Hew  Seriu,  XVII.— Excbeq. 


earts,  &c.,  making  or  occasioning  annoy- 
ance, nuisance,  or  obstructions  in  the  said 
street,  as  by  that  act  they  are  empowered 
to  do. 

To  the  north  of  that  part  of  the  said 
High  Street  which  lies  in  the  county  of 
Middlesex,   and  communicating  with   the 
said  street  by  means  of  the  covered  gate- 
way hereinafter  mentioned,  there  was  long 
before  the  mining  of  the  rate  hereinafter 
mentioned,  and  continually  thence  hitherto 
hath  been  and  now  is  a  large  yard,  called 
the  "Kent  and  Essex  Yard,"  around  and 
within,  and  opening  into  which,  long  be- 
fore the  making  of  the  said  rate  there  had 
been  erected,  and  at  the  time  of  the  making 
of  the  said  rate  there  were  and  still  are 
standing   several    dwelling-houses,   ware- 
houses, stables,  sheds,  a  booking-ofiice,  and 
other  buildings.     The  said  yard  (with  the 
exception  of  the  width  of  the  gateway,  which 
is  about  ten  feet  two  inches),  and  all  the 
said  dwelling-houses,  warehouses,  stables, 
sheds,  booking-office,  and  other  buildings 
round  the  same,  lie  and  are  situate  at  the 
back  of  several  houses  and  premises  which 
front  the  said  High  Street;  these  houses  are 
entirely  unconnected  in  every  way  with  the 
said  yard,  dwelling-houses,  &c.  standing 
round  it,  and  every  of  them  ;   and  all  the 
said  houses  which  front  the  High  Street  are 
duly  rated  in  and  by  the  said  rate.     The 
defendant,  for  upwards  of  twelve  montha 
before  and  at  the  time  of  the  making  of 
that  rate,  and  thence  continually  hitherto 
inhabited,  held,  occupied,  posseased*  and 
enjoyed  certain  of  the  said  houses,  ^are- 
houses,  stables,  and  lofts,  and  the  book- 
ing-office within  the  said  yard,  being  the 
houses,   warehouses,    stables,    lofts,     and 
booking-office  in  the  said  rate,  and  herein- 
after particularly  mentioned^  and  set  forth» 
and  certain  other  persons  whose  names  it 
is  unnecessary  to  specify,  inhabited,  held, 
occupied,  possessed,  and  enjoyed  o^^^f  ^^ 
the  said  houses,  warehouses,  and  building* 
around  and  within  the  said  yard. 

The  entrance  into  the  Kent  «^^^.^*t^ 
Yard  is  through  carriage  gates,  «ftd      ^^ 
a  covered  gateway  of  the  length  of  ^"^  ^^ 
two  feet  or  thereabouto.     The  ^^^  ^  ^^^. 
open   internally   into    such  Y"^*^]^ -pave- 
gate-posts  thereof  abut  upon  the  wO    V    ^^^ 
roent  of  High  Street.     The  gate»  *^^^\y 
open  in   the   day    time,   hut    •'^ 
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elosed  at  night  by  the  defendant  or  his 
servants,  (the  defendant  keeping  the  key 
thereof). 

The  gateway  into  the  yard  is-  entirely 
covered  over  by  a  portion  of  the  house, 
No.  115,  in  High  Street  aforesaid,  which 
house  stands  in  the  straight  and  direct  line 
of,  and  abuts  and  fronts  upon  that  street  to 
the  west  of,  and  over  the  said  gates  and 
gateway,  and  is  duly  rated  in  and  by  the 
said  rate,  and  the  house  adjoining  to  No. 
115,  on  the  east  of  the  said  gates  and  gate- 
way is  numbered  No.  114,  in  the  High 
Street,  and  such  last- mentioned  house  also 
stands  in  the  straight  and  direct  line  of  and 
abuts  and  fronts  upon  the  High  Street,  and 
is  also  duly  rated  in  and  by  the  said  rate. 
The  said  gates  and  gateway  are  not  dis- 
tinguished by  any  number  at  all. 

[From  a  plan  which  formed  part  of  the 
case,  it  appeared  the  buildings  on  the  one 
side  of  the  yard  abutted  on  Commercial 
Street,  and  those  on  the  other  side  abutted 
on  Castle  Street.] 

That  part  of  the  footpath  of  the  said  street 
which  is  opposite  to  and  between  the  said 
gates  and  the  general  carriageway  of  the 
said  High  Street,  is  not  laid  down  with 
flag  stones,  but  with  ordinary  carriageway 
pavement,  as  is  usual  in  similar  cases  in  the 
metropolis,  where  a  party  is  entitled  to  an 
entrance  across  the  footway,  and  the  carts 
and  other  carriages,  and  the  horses  and 
cattle  of  the  defendant,  in  passing  throu^ 
the  said  gateway  to  or  from  the  said  yard, 
houses,  &c.,  have  at  all  times  during  his 
occupation  and  possession  as  aforesaid,  ne- 
cessarily traversed  and  passed  over,  and  do 
necessarily  traverse  and  pass  over  a  large 
portion  of  the  said  street  so  paved  and 
repaired  by  such  commissioners,  and  the 
pavement  thereof. 

No  part  of  the  said  yard  has  ever  been 
paved,  repaired,  raised,  sunk,  or  altered 
by  the  said  commissioners,  nor  have  they 
within  the  said  yard  at  any  time  exer- 
cised any  of  the  powers  conferred  upon 
them  by  the  said  acts  or  either  of  them,  and 
none  of  the  said  houses  or  other  buildings 
round  the  said  yard  ever  fronted  or  were 
differently  placed  with  respect  to  or  more 
open  to  the  High  Street  than  they  are  now. 

[The  case  then  stated  the  making  of  a 
rate  on  the  22nd  of  November  1844,  of  one 
shilling  in  the  pound  of  the  yearly  rent  or 


yearly  value  of  inch  houses,  shops,  ware- 
houses, cellars,  vaults,  or  other  tenements 
respectively,  (so  far  as  the  same  can  be 
known,)  except  only  such  houses,  &c.  as 
are  situate  on  the  south  side  of  the  said 
High  Street,  &c.] 

The  other  occupiers  of  the  houses,  ware- 
houses, and  buildings  in  the  said  yard  as 
above  mentioned,  were  and  are  also  rated 
in  the  said  rate  in  respect  of  such  Last- 
mentioned  houses,  &c. 

The  sum  of  10^.  14«.,  being  the  sum  total 
and  aggregate  of  the  several  sums  at  and 
in  which  the  defendant  is  rated,  in  and  by 
the  said  rate  as  aforesaid  was,  and  the 
several  sums  of  which  the  said  sum  of 
lOl,  lis.  is  such  aggregate,  were  duly  de- 
manded of  him  before  the  commencement 
of  this  action,  but  he  upon  such  demand 
refused  and  continually  hitherto  hath  re- 
fused to  pay  the  same,  and  each  of  such 
several  sums,  and  every  part  thereof.  And 
it  is  agreed  that  all  steps,  matters,  and 
things  necessary  to  be  taken  and  done  by 
the  commissioners,  the  plaintiff,  and  all  other 
parties  to  entitle  the  plaintiff  as  such  clerk 
to  maintain  this  action,  (if  the  defendant  is 
liable  to  be  rated  in  respect  of  the  premises 
occupied  by  him  as  aforesaid,  and  comprised 
in  the  said  rate,  and  therein  rated  at  the 
aggregate  sum  of  10/.  14s.  as  aforesaid,  or 
any  part  thereof,)  were  by  them  and  him 
taken  and  done  previously  to  the  commence- 
ment of  the  action. 

Copies  of  the  said  acts  and  of  the  plead- 
ings in  this  action  accompany  this  case,  and 
are  to  be  deemed  and  taken  to  be  part 
thereof  for  all  purposes. 

The  question  for  the  opinion  of  the  Court 
was,  whether,  under  the  aforesaid  acts  or 
either  of  them,  the  defendant  is  liable  to 
be  rated  for  or  in  respect  of  the  premises 
occupied  by  him  as  aforesaid,  and  men- 
tioned in  the  said  rate,  or  any  part  thereof, 
and  in  respect  of  which  he  was  rated  or 
assessed  in  the  said  rate  as  aforesaid.  If 
the  Court  should  be  of  opinion  that  the 
defendant  is  not  liable  under  the  said  acts 
or  either  of  them  to  be  so  rated,  then  judg- 
ment of  nolle  prosequi  is  to  be  entered; 
but  if  the  Court  should  be  of  It  contraiy 
opinion,  then  the  plea  of  the  defendant  is 
to  be  withdrawn,  and  judgment  was  to  be 
entered  for  the  plaintiff,  for  the  sum  of 
10/.  L4s.,  or  for  such  other  and  less  sum  as 
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the  Court  should  fix  and  direct,  in  the  event 
of  the  Court  being  of  opinion,  that  he  is 
liable  to  be  rated  for  and  in  respect  of  some 
portion  only  of  such  premises. 

Sir  F,  TheHger  {ManUiy  mth  him),  for 
the  plaintiff. — Although  the  commissioners 
have  no  power  over  this  yard  to  enter  and 
pave  it,  and  so  far  have  no  jurisdiction  over 
it,  yet  they  clearly  have  power  to  assess 
and  collect  this  rate.  If  that  be  not  so, 
there  will  be  a  large  number  of  inn  yards 
and  other  places  which  will  be  exempt, 
notwithstanding  they  derive  benefit  from 
the  paving.  The  commissioners  have  power 
to  assess  the  whole  of  the  street ;  and  al- 
though a  house  may  not  be  quite  in  the 
range,  it  is  still  "  widiin  the  street"  for  that 
purpose.  There  would  be  great  difficulty 
in  a  different  construction.  Here,  the  direct 
and  only  communication  with  the  houses  in 
the  yard  is  to  the  street,  and  in  the  popular 
meaning  they  are  within  the  street;  and 
that  is  the  true  meaning  of  this  statute. 

[RoLFE,  B.  —  Nobody  resides  in  the 
street,  but  in  some  house  abutting  on  the 
street] 

The  rating  of  public  buildings  "within 
the  said  street,"  is  expressly  provided  for ; 
and  that  shews  the  meaning  of  these  words, 
becanse  public  buildings  often  stand  back 
out  of  the  ordinary  range  of  buildings  in 
the  street.  The  act  of  parliament  uses  the 
words  *' lands,  grounds,"  &c.  ''within  the 
street,"  «.  e.  which  solely  communicate  with 
the  street.  S  uppose  this  yard  not  built  upon , 
woald  it  not  be  clearly  within  the  street  ? 
and  what  difference  in  principle  can  it  make 
that  the  land  has  been  used  for  the  purpose 
of  building  on  it  ?  The  reason  of  the  assess- 
vaeni  is,  ^t  the  property  assessed  derives 
a  benefit  under  the  act. 

[Parke,  B. — Yes  ;  we  must  look  to  the 
intention  of  the  act  of  parliament,  which  is 
to  make  those  pay  who  are  benefited.] 

[Pollock,  C.B. — It  cannot  depend  on 
the  size  of  the  building.] 

The  case  of  Paul  v.  Jame$  (1)  only  de- 
cided that  Ely  Place  was  a  private  place, 
and  not  within  the  jurisdiction  of  certain 
commissioners  for  the  purpose  of  paving 
under  a  local  act. 


(1)1  Q.B.  Rep.  838 ;  s.  c.  10  Law  J.  Rep.  (y.s.) 
Q.B.  246. 


Butt  (Hawkins  with  him),  contr^. — The 
facts  of  this  case  shew  that  the  houses  rated 
never  were  connected  with,  or  the  owner  in 
any  way  interested  in  the  High  Street.  They 
are  in  truth  in  Commercial  Street,  and,  if 
there  were  a  similar  act  for  that  street,  would 
be  liable  to  be  rated  under  it. 

[Alderson,  B. — The  case  of  Doe  d. 
Humphreys  v.  Roberts  (2)  was  a  devise  by 
will  of  all  the  testator's  messuage  or  dwelling- 
house  in  High  Street  in  the  town  of  H, 
and  all  and  every  his  buildings  and  heredi- 
taments in  the  same  street.  The  testator 
had  only  one  house  in  High  Street,  but 
behind  that  house  he  had  two  cottages  front- 
ing a  lane  called  Backhouse  Lane.  There 
was  no  thoroughfare  through  that  lane,  the 
only  entrance  into  it  being  from  the  High 
Street.  In  that  case  it  was  held  that  tihe 
two  cottages  passed  under  the  will;  and 
Holroyd,  J.  said,  "  The  only  way  to  these 
cottages  was  through  the  High  Street,  and 
there  was  no  thoroughfare  through  Back- 
house Lane.  If  there  bad  been  an  opening 
from  the  High  Street  to  these  two  cottages 
alone  they  would  clearly  be  in  the  street, 
and  I  can  see  no  difference  from  the  cir^ 
cumstance  of  there  being  other  houses  in 
the  court."] 

If  that  be  so,  and  the  sole  access  be  the 
criterion,  then  the  making  of  an  entrance 
into  this  yard  from  Commercial  Street  would 
t|ke  it  out  of  the  High  Street.  It  will  be 
found  that  all  the  powers  of  the  commis- 
sioners are  confined  to  the  street  strictly  so 
called ;  for  instance,  they  have  power  to 
number  the  houses  within  the  street,  but  it 
is  not  pretended  that  they  can,  nor  have 
they  ever  attempted  to  number  the  houses 
in  this  yard.  Again  they  have  power  to 
remove  carts  within  the  street,  but  they 
cannot  remove  anything  from  this  yard. 

[Pollock,  C.B. — Probably  you  cannot 
give  the  word  '*  within"  any  meaning  which 
shall  be  commensurate  with  the  use  of  it  in 
this  act  of  parliament.] 

This  rate  is  not  made  on,  nor  is  this, 
vacant  ground ;  it  is  a  yard  behind  the  street ; 
it  is  a  private  yard ;  and  this  case  is  governed 
by  Paul  V.  James^  where  it  was  held  that 
Ely  Place,  which  had  but  one  entrance,  was 
not  part  of  the  public  street.     Then  is  this 

(2)  Sh.h  Aid.  407. 
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yard  part  of  or  within  High  Street  ?  The 
tioiises  have  never  fronted  the  street.  As  to 
the  question  of  benefit,  the  defendant  has  no 
more  benefit  from  this  act  than  any  stranger 
who  casually  passes  along  the  High  Street, 
and  up  Casde  or  Commercial  Street.  He 
is  behind  the  houses  abutting  on  the  street, 
and  does  not  get  the  benefit  which  the  act 
contemplates.  The  object  of  the  act  is  to 
remove  nuisances,  and  keep  the  street  in 
proper  lepair;  and  for  (hat  purpose  the 
commissioners  have  power  to  rate  the  in- 
habitants  within  the  street.  The  comrois* 
sioners  do  not  pave  or  cleanse  this  yard, 
and,  therefore,  the  dwellers  in  the  yard  are 
not  benefited  within  the  meaning  of  this 
act. 

[Parke,  B.— Possibly  a  small  court  like 
this  may  have  escaped  attention ;  but  sup- 
pose it  were  a  large  public  building  ?] 

The  commissioners  have  no  jurisdiction 
for  benefit,  and  why  should  they  have  for 
charge? 

[Parke,  B. — The  defendant  may  not 
have  all  the  benefit  that  others  have ;  but 
be  roust  surely  derive  some  benefit.] 

Such  a  benefit  would  not  render  him 
liable  to  this  rate. 

Sir  F,  Thesiger,  in  reply.— Benefit  or  no 
benefit  is  hardly  a  test  of  the  power  to  assess 
this  property ;  but  still  it  is  clear  the  yard 
must  be  benefited  by  what  is  done  under 
the  act.  Paul  v.  James  did  not  raise  any 
question  of  liability  to  a  rate,  but  only 
whether  "  places"  in  that  act  of  parliament 
meant  public  places.  Here  it  is  not  con- 
tended that  the  commissioners  have  power 
to  enter  the  yard.  The  question  is,  what 
is  the  meaning  of  the  act  of  parliament  in 
each  particular  case,  and  not  what  the  words 
literally  mean?  It  is  said  the  defendant 
might  be  liable  to  be  rated  for  two  different 
streets ;  but  here  the  defendant  is  contending 
against  his  liability  to  be  rated  at  all. 

Pollock,  C.B. — I  think  the  defendant  is 
liable  to  this  rate.  The  case  resolves  itself 
into  a  short  point,  not  however  so  clear  as 
it  is  short.  The  case  turns  on  whether  the 
property  rated  is  **  within"  the  High  Street 
within  the  meaning  of  the  act  of  parliament. 
The  intention  of  the  legislature  might  have 
been  more  clearly  expressed,  but  T  think 
the  meaning  is  ascertained  by  viewing  the 


question  in  this  light— -Was  it  the  inteBtifm 
of  the  framers  of  this  act,  that  a  person  in 
the  position  of  the  defendant  should  wboUj 
escape  the  rate  ?  It  is  impossible  not  to  sec 
that  he  derives  some  benefit  under  the  act 
of  parliament;  that  as  one  c^  the  pablie  in 
the  immediate  neighbourhood  he  shares  ia 
the  public  benefit ;  and  it  is  but  reasoaaUe 
to  suppose  he  should  bear  his  proportion  of 
the  public  burthen.  If  he  derives  sny  ad- 
vantage from  the  act  of  parliament  he  ought 
to  pay  accordingly,  upon  the  valne  or  the 
rent  of  the  tenements ;  and  the  degree  of 
benefit  has  nothing  to  do  with  the  qnestion 
before  the  court.  It  appears  to  me  difficult 
to  give  any  meaning  to  the  word  "  within" 
which  would  be  applicable  to  all  the  sections 
of  this  act  It  may  be  that  this  propotj  ii 
not  within  the  street  for  the  purpose  of  nam* 
bering  the  tenements  under  the  76th  section, 
though  for  the  purpose  of  being  rated  it  is 
within  the  street.  If  this  were  Uie  ease  of  a 
large  establishment  like  an  hotel  it  would  be 
clearly  liable.  I  haixe  come  to  the  conclo' 
sion  that  the  act  of  parliament  intended  to 
make  this  property  liable,  because  it  is  within 
the  street  in  a  fair  and  reasonable  sense.  If 
upon  the  construction  of  this  act  it  be  donbt- 
ful  whether  this  tax  was  intended  to  be 
imposed  on  the  defendant,  we  ou^t  so  to 
construe  it  as  to  admit  of  an  eqaitabla 
arrangement.  The  same  rule  does  not  apply 
to  public  taxes,  for  there  you  must  shew  t 
clear  public  liability.  That  is  not  s  correct 
principle  to  apply  to  a  case  like  thu,  where 
the  benefit  intended  is  confined  to  a  psrti- 
cular  neighbourhood,  the  inhabitants  of 
which  are  to  divide  the  burthen  amongst 
them.  I  think  for  many  popular  purposes 
this  property  is  within  the  street.  This  is 
not  an  independent  place  like  a  square.  If 
it  had  been  I  should  have  more  doubt,  as 
I  think  it  must  then  be  named  in  the  act 
If  this  were  one  tenement,  it  is  clear  that  it 
would  be  rateable.  How  is  it  less  so  be- 
cause the  owner  has  divided  it  ? 

Parke,  B.— I  am  of  the  same  opinion. 
We  cannot  understand  the  word  *' within" 
in  its  strict  sense,  ibr  it  will  not  bearastiict 
interpretation.  I  think  that  for  the  pur* 
pose  of  this  rate  a  house  is  within  the  street 
where  the  sole  communication  is  in  the  street. 
I  also  think  this  property  is  within  the  street. 
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because  it  k  fronting  on  the  street,  for  the 

gateway  comes  up  to  the  street,  and  that  is 

the  property  of  the  defendant  or  others 

within  Uie  yard.     It  ahuts  on  the  street, 

and  the  defendant  cannot  be  exempt  because 

different  houses  and  buildings  have  been 

constmeted  around  it.     The  sole  communi« 

cation  being  out  of  the  High  Street,  I  think 

the  property  is  liable  on  that  account     The 

rate  is  for  the  purpose  of  keeping  the  street  in 

repair  and  free  from  nuisances,  and  the  inluH 

bitants  of  the  yard  must  derive  some  benefit 

horn  that.    I  tiiink,  therefore,  that  this  yard 

is  within  some  parts  of  the  act  of  parliament 

*"  within"  the   High   Street.     Other  cases 

might  be  put  in  which  there  would  be  some 

difficulty.     In  so  well-known  a  plaee  as 

Warwick  Square  it  would  not  be  included, 

because  it  is  reasonable  to  suppose  that  it 

woald  have  been  mentioned.    If  there  were 

only  one  occupation  these  premises  would 

clearly  have  a  frontage  towards  the  street, 

and  on  that  ground  I  think  it  is  "  within" 

the  High  Street  for  the  parposeof  this  rate. 

]  also  think  that  it  is  «  within"  the  High 

Street,  because  the  only  communication  is 

with  that  street. 

Aldkrsov,  B. — I  am  of  the  same  opinion. 

It  is  clear  that  you  cannot  say  that  any 

house  is  literally  within  the  street,  and  we 

must  therefore  come  to  the  consideration  of 

what  is  intended  by  the  expression  "  within" 

the  High  Street.     It  seems  to  me  that  the 

legislature  meant  to  impose  the  rate  on 

those  to  whom  there  was  some  immediate 

benefit  from  the  improvement.    Here  there 

was  some  benefit,  and  so  it  is  within  the 

street.      If  this  were  one  house  it  would  be 

clear.     The  houses  are  in  this  street,  because 

they  communicate  with  it  and  there  is  no 

other  into  which  they  have  access.   Holroyd , 

J.  in  Doe  v.  Roberts  shews  that  that  is  the 

principle  on  which  to  go.     It  is  true  you 

cannot  number  them,  but  that  is  because 

they  are  out  of  the  line  of  the  street. 

RoLPB,  B.— -I  am  of  the  same  opinion.-— 
Hveji  if  the  commissioners  had  no  power  to 
rate  anything  but  houses  I  should  think 
these  houses  were  within  the  street.  It 
ntcrht  not  be  so  in  every  case,  but  primd 
facie  if  houses  are  accessible  only  from  the 
street  by  a  gateway  they  are  within  the 


street.  If  you  build  upon  a  space  before  a 
house  so  as  to  leave  it  with  only  a  narrow 
entrance  from  the  street,  and  it  has  no  other 
access  it  still  remains  in  the  streeti  though 
it  has  become  a  back  tenement. 

Judgment  for  the  plaintiff. 


1847 
Nov 


47.     1 
.  25.  J 


THX  QUEXN  V,  BPEIXEB. 


Conviction  —  Maltster  —  Excise  Acts^ 
7  4-8  Geo.  4.  c.  52.  s.  33,  and  1  Vict. 
e,  49.  s,  5. — Increase,  Mode  of  ascertain^ 
inff — Discretion  of  Exciseman, 

The  7  4*  8  Geo.  4.  e.  52.  s.  83.  imposes 
a  penalty  on  any  maltster  treading  or  forcing 
together  com  in  a  couch-frame.  The  1  Ftel. 
e.  49.  s.  5.  empowers  officers  of  Excise  to 
throw  the  com  out  of  the  couch-framCf  and 
return  it ;  a$id  if  any  increase  he  found  in 
the  gauge  of  the  com  after  its  being  returned 
and  laid  level  in  the  couch-frame  (in  any 
greater  proportion,  ^^0*  '^^  increase  so 
found  is  to  be  deemed  conclusive  evidence  of 
such  com  having  been  trodden  and  forced 
together ;  and  the  maltster  is  to  be  convicted 
in  the  said  penalty.  Upon  an  information^ 
and  conviction,  before  Justices,  for  the  above 
penally,  it  appeared  that  the  uniform  mode 
recently  adopted  by  the  Excise  of  returning 
the  com  was  by  piling  it  up  in  the  centre 
of  the  couch,  in  the  form  of  a  cone,  and  then 
levelUng  it,  instead  of  by  casting  the  com 
equally  all  over  the  floor  of  the  couch-frame 
as  formerly  usual : — Held,  by  the  Court  of 
Exchequer,  upon  the  construction  of  the 
above  statutes,  that  the  officer  of  Excise  had 
some  discretion — and  it  might  be,  that  he 
had  an  absolute  discretion — as  to  the  mode  of 
returning  the  grain,  and  that  the  above  mode 
not  appearing  to  be  improper,  an  increase  so 
found  in  the  gauge  of  the  com  (beyond  the 
allowed  increase)  was  conclusive  evidence  of 
the  offence  in  the7  ^S  Geo.  4.  e.  52.  s.  83, 
and  that  the  conviction  was  right. 

[For  the  report  of  the  above  case,  see 
17  Law  J.  Rep.  (n.s.)  M.C.  p.  9.] 
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Nov 


47.     1 
.  12.  j 


GROUT  9.  ENTBOVEN  AND 
OTHERS. 


Bill  of  Exchange — Partners — Pleading 
'^Argumentative  Denial, 

Plea  hy  E,  one  of  three  persons  sued  as 
acceptors  of  a  hill  of  exchange,  that  before 
and  at  the  time,  S^c,  the  defendants  were 
partners,  upon  the  terms  that  neither  of  them 
should,  without  the  consent  of  the  others, 
accept  any  hill  of  exchange  in  the  name  of 
the  firm,  otherwise  than  for  the  bonH  fide 
debts  or  liabilities  of  the  firm ;  and  that  the 
said  bill  was  accepted  hy  the  other  defen- 
dants in  the  name  of  the  firm  without  the 
consent  of  the  defendant  E,  and  in  fraud  of 
him,  and  in  violation  of  the  said  terms  of 
partnership,  and  was  delivered  by  the  other 
defendants  to  the  plaintiff  for  money  owing  to 
the  plaintiff  from  one  of  them,  and  not  for 
any  debt  or  liability  of  the  firm,  of  all  which 
the  plaintiff  had  notice  at  the  time  of  the  de* 
livery  of  the  bill  to  him ;  and  that  there  never 
was  any  value  or  consideration,  except  as 
aforesaid,  for  the  acceptance  of  the  bill,  or 
for  the  payment  thereof  hy  the  defendant  E ; 
and  that  he  held  and  now  holds  the  same 
without  value  or  consideration,  concluding 
with  a  verification : — Held,  on  special  de- 
murrer,  a  bad  plea,  as  being  an  argumenta- 
tive denial  of  the  acceptance. 

Assumpsit  against  the  defendants  as  ac- 
ceptors of  a  bill  of  exchange. 

Plea  by  the  defendant  Enthoven,  that 
long  before  and  at  the  time  of  the  acceptance 
of  the  said  bill  the  defendants  were  in  part- 
nership together  in  trade  under  the  firm  and 
style  of  Ricketts,  James  &  Co.,  upon  the 
terms,  amongst  others,  that  neither  of  the 
said  partners  should,  without  the  consent  of 
the  others,  draw,  indorse,  accept,  or  negotiate 
any  bill  of  exchange  or  promissory  note  in 
the  name  of  the  said  firm,  or  so  as  to  render 
the  said  firm  liable  thereon,  otherwise  than 
for  or  in  respect  of  the  bond  fide  debts  or 
liabilities  of  the  said  firm ;  and  that  the  said 
bill  was  drawn  upon  and  accepted  by  the 
said  other  defendants  in  the  name  of  the 
said  firm,  without  the  knowledge  or  consent 
of  the  said  defendant  Enthoven,  and  in 
fraud  of  him,  and  in  violation  of  the  said 
terms  of  partnership,  and  was  delivered  by 


the  said  other  defendants  to  the  plaintiff  for 
and  on  account  of  money  due  and  owing  to 
the  plaintiff  from  the  defendant  James  and 
other  persons  to  the  said  defendant  Enth- 
oven unknown,  and  not  for  or  on  accoant 
or  in  respect  of  any  bond  fide  debt  or  liabi- 
lity of  the  said  firm,  of  all  which  the  plain- 
tiff had  notice  at  the  time  of  the  delivery  of 
the  said  bill  to  him  as  aforesaid,  and  that 
there  never 'Was  any  value  or  consideration, 
except  as  aforesaid,  for  the  acceptance  of  the 
said  bill,  or  for  the  payment  by  the  said 
defendant  Enthoven,  or  for  his  liability  to 
pay  the  amount  of  the  said  bill,  or  any  part 
thereof,  and  the  plaintiff  hath  held  and 
now  holds  the  same  without  such  value  or 
consideration.     Verification. 

Demurrer,  assigning  for  cause  that  the 
plea  amounts  to  a  denial  of  having  accepted 
the  said  bill  of  exchange  as  in  the  declara- 
tion alleged,  and  is  an  informal  and  sign- 
mentative  traverse  of  that  allegation,  and 
amounts  to  the  general  issue.  Joinder  in 
demurrer. 

Butt,  in  support  of  the  demurrer. — This 
plea  is  clearly  bad  upon  special  demurrer  on 
the  authority  of  Jones  v.  Corbett  (1 ).  In  that 
case  a  plea  by  A,  one  of  two  defendants  sued 
as  acceptors  of  a  bill  of  exchange,  stated, 
that  before  and  at  the  time,  &c.  defendants 
were  partners,  and  as  such  had  accepted 
bills  in  the  partnership  name ;  that  B,  the 
other  defendant,  accepted  the  bill  in  ques- 
tion, using  the  said  name  in  fraud  of  A.  for 
his  own  private  purposes,  and  not  those  of 
the  partnership,  and  without  the  authority 
of  A ;  and  that  A.  never  had  any  considera- 
tion or  value  for  the  acceptance  and  never 
adopted  it :  of  all  which  premises  the  plain- 
tiff, at  the  times  of  the  drawing  and  accept- 
ing, had  notice.  That  was  held  on  special 
demurrer  a  bad  plea,  as  amounting  to  an 
argumentative  denial  of  the  acceptance. 
Patteson,  J.  there  said,  *'  There  is  not  in  this 
plea  any  confession  of  an  acceptance  in  fact ; 
if  there  had  been  it  would  have  been  proper 
to  plead  specially  anything  that  gave  it  the 
character  of  illegality.  But  when  it  i^  said 
that  the  person  who  appears  as  acceptor  was 
not  an  authorized  agent  for  die  purpose, 

(1)  2  Q.B.  Rep.  828;  B.e.  11  Law  J.R«p.  (^•&) 
Q.B.  181. 
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that  18  in  effect  a  denial  of  the  acceptance.'* 
The  present  plea  is  similar,  and  bad  on  the 
lame  ground. 

Meymottf  contr^,  admitted  that  he  could 
not  distinguish  the  present  case  from  Jones 
V.  CorbetU 

[RoLFE,  B.—The  meaning  of  the  plea  is, 
that  the  other  defendants,  as  agents,  had  no 
authority  to  accept  the  bill.] 

[  Alderson,  B. — And  then  the  plea  should 
have  concluded  to  the  country.] 

Per  Curiam  (2). — There  must  be 

Judgment  for  the  plaintiff. 


1847 
Nov 


17.    \ 
.9.   J 


INNES  AND  ANOTHER  V. 
MUNRO. 


Bill  of  Exchange — Agreement j  Construc- 
tion of, 

Hf  being  joint  owner  with  the  defendant 
of  estates  in  BerhicCy  advanced  to  the  latter 
large  sums  on  account  of  the  defendants 
share  of  the  liabilities  in  respect  of  those 
estateSy  and  received  on  account  thereof  the 
defendants  acceptance  for  3,000/.  on  the 
following  terms^  contained  in  a  letter  written 
by  the  defendant  to  him : — "  Should  the 
crops  (of  the  estates  J  not  come  forward  in 
time  to  provide  for  these  notes,  I  shall  ex- 
pect to  have  them  renewed  for  such  period 
as  may  he  found  necessary  from  the  con- 
dition of  the  properties,''^  The  crops  being 
and  still  continuing  unproductive,  the  biUs 
were  renewed  on  three  several  occasions; 
hut  ultimately  H.  refused  to  renew  further, 
and  the  plaintiffs,  who  were  indorsees  of  H, 
with  notice  of  the  agreement,  brought  the 
present  action  : — Held,  that  they  were  en-- 
titled  to  recover,  as  the  agreement  stipulated 
for  one  renewal  only. 

Assumpsit  on  a  bill  of  exchange,  drawn, 
on  the  10th  of  November  1846,  by  L.  L. 
Hodge,  upon  and  accepted  by  the  defen- 
dant, for  3,000/.,  payable  at  six  months,  by 
L.  L,  Hodge,  and  indorsed  to  the  plaintiffs. 

Plea — That  the  defendant  accepted  the 
said  bill  on  certain  terms  contained  in  a 
written  agreement  of  the  13th  of  November 

(2)  Pollock,  C.B.,  Aldwson,  B.  and  Rolfe,  B. 


1843,  made  between  L.  L.  Hodge  and  the 
defendant,  that  if  crops  to  the  value  of  the 
amount  of  the  said  bill,  being  the  produce  of 
certain  estates  in  the  West  Indies,  should  not, 
before  the  said  bill  should  become  due,  have 
come  to  England,  the  said  bill  should  not  be 
paid  by  the  defendant  when  due,  but  should 
then  be  renewed  by  L.  L.  Hodge  drawing 
on  the  defendant,  and  by  the  defendant 
accepting  another  bill  of  exchange  for 
3,000/.,  payable  to  the  order  of  L.  L. 
Hodge,  at  such  a  time  at  should  be  reason- 
ably necessary  to  allow  of  the  net  produce  of 
crops  to  the  aforesaid  vadue  of  the  produce  of 
the  said  estates  coming  to  England,  by  such 
last- mentioned  time,  and  by  the  said  L.  L. 
Hodge  and  the  defendant  drawing  and  ac- 
cepting the  said  other  bill,  in  renewal  of 
the  bill  in  the  first  count  mentioned,  to 
which  last- mentioned  time  the  payment  of 
the  amount  of  the  bill  in  the  first  count 
mentioned  should  be  postponed;  that  no 
net  produce  of  the  said  estates  came  to 
England  before  the  bill  became  due  ;  that 
the  defendant  was  ready  to  renew  the  bill 
by  accepting  another  bill  for  3,000/.,  drawn 
by  L.  L.  Hodge,  but  that  L.  L.  Hodge 
would  not  draw  on  the  defendant  any  such 
other  bill ;  and  that  the  plaintiffs  at  the  time 
of  renewing  the  bill  had  full  knowledge  of 
the  same  having  been  accepted  on  the  said 
terms  and  conditions.     Verification. 

Replication  de  injurid.  At  the  trial, 
before  Parke,  B.,  at  die  last  Kent  Summer 
Assizes,  the  facts  appeared  to  be  as  follows : 
— Mr.  Langford  Lovell  Hodge  and  the 
defendant  were,  in  1843,  and  still  are,  joint 
owners  of  estates  in  Berbice.  These  estates 
having  been  mortgaged,  Hodge  had  from 
time  to  time  made  advances  to  the  defen- 
dant to  enable  him  to  pay  off  his  share  of 
the  mortgage  debt,  and  received  the  produce 
of  the  estates,  which  he  applied  in  part 
liquidation  of  his  claim  against  the  defen- 
dant. In  November  1843,  the  advances 
made  by  Hodge,  on  account  of  the  joint 
estates,  amounting  to  14,000/.,  of  which  the 
defendant  was  liable  for  one-half,  it  was 
agreed  that,  for  the  future,  the  entire  ad- 
vances should  not  exceed  8,000/.,  and  that 
one-half  of  the  difference  between  that  sum 
and  14,000/.,  namely,  3,000/.,  being  the 
defendant's  share  of  the  joint  liability, 
should  be  paid. by  him  to  Hodge.  Two 
bills,,  one.  for   2,000/.  and  the  other  for 
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IftOOLf  were  accordingly  drawn  by  Hodge, 
and  accepted  by  the  defendant ;  and  at  2ie 
■ame  time  the  following  letter  waa  written 
by  the  defendant,  and  sent  to  Hodge. — 
"  L.  L.  Hodge,  Esq. 

«'Loodon,lStliNoT.  IMS. 

''Dear  Sir,— According  to  our  calcula* 
lions  this  morning  there  will  be  14,0002. 
owing  to  you  by  the  Berbice  estates,  after 
deducting  the  proceeds  of  the  crops  of  this 
year.  As  the  said  14,000/.  are  6,0002. 
more  than  the  standing  balance  of  8,000/., 
I  beg  to  inclose  my  note  for  2,000/.  and 
1,000/,  together  3,000/.,  as  the  on&.half  of 
the  excess.  Should  the  crops  not  eome  for- 
ward in  time  to  provide  for  these  notes,  I 
shall  expect  to  have  them  renewed  for  such 
period  as  may  be  found  necessary,  from  the 
condition  of  the  properties. 

"  I  am,  &c.,        Wm.  Munro." 

On  this  letter  Mr.  Hodge  indorsed  a 
memorandum  of  assent  to  the  within  terms, 
as  follows:—- 

"  Dr.  Munro. 

"  Dear  Sir, — What  is  stated  on  the  other 

side  is  fully  understood  between  us. 

"  Langford  Lovell  Hodge. 
"London,  ISth  Not.  1843." 

The  crops  in  1844  not  being  sufficient  to 
discharge  ihe  sum  of  8,000/.,  due  upon  the 
two  bills,  the  defendant,  in  consequence 
of  an  application  from  Hodge,  forwarded 
him  an  acceptance  for  3,000/.,  payable  on 
the  16th  of  November  1845.  On  this 
latter  bill  becoming  due,  the  crops  being  in 
like  manner  insufficient,  it  was  renewed  by 
another  bill  of  the  defendant's,  payable  in 
November  1846.  On  this  bill  also  becom- 
ing due,  the  defendant  applied  for  a  further 
renewal,  when  it  was  agreed  that  the  bill, 
for  which  the  present  action  was  brought, 
should  be  given,  payable  at  six  months. 
The  produce  of  the  estates  had  not  been 
sufficient  to  pay  the  amount  of  the  bill  in 
question.  Under  these  circumstances,  it 
was  contended  that  the  defendant  was  en* 
titled  to  the  verdict,  inasmuch  as  Hodge 
the  drawer,  and  the  plaintiffs,  who  were  the 
holders,  with  notice  of  the  agreement,  were 
bound  to  renew  the  btU  until  such  time  as 
the  produce  of  the  estates  should  be  suffi* 
cient  to  discharge  the  amount  of  the  bill. 
The  learned  Judge  was  of  opinion,  that  by 
the  terms  of  the  agreement,  Hodge  was  not 
bound  to  renew  the  bill  more  than  once ; 


and  the  jury  having  aoeordingly  foond 
a  verdict  for  the  plaintifib,  he  gave  the 
defendant  leave  to  move  to  enter  a  verdict 
for  him,  if  the  Court  should  be  of  opinion 
that  Hodge  was  bound  to  renew  the  bill  io 
question. 

Luth  now  moved  accordingly. — ^The  plea 
was  proved,  and  the  defendant  was  entitled 
to  the  verdict.  The  bill  in  question  wai  in 
the  nature  of  a  bill  payable  out  of  a  parti- 
cular fund,  and  was  not  to  be  paid,  but  to 
be  renewed  successively  until  the  crops  fr»m 
the  estate  should  come  in. 

[Aloerson,  B. — Your  argument  is,  that 
if  the  crops  came  to  nothing  the  bill  was 
not  to  be  paid  at  all.] 

Certainly. 

[Pollock,  C.B.  —  The  meaning  of  the 
agreement  is,  that  if  the  crops  fluled,  the 
bill  was  to  be  renewed  onecJ] 

At  the  time  of  giving  the  bill  the  estates 
were  a  losing  concern,  and  no  one  could  tell 
when  the  crops  would  be  productive ;  the j 
were  to  be  the  primary  fund  out  of  which 
the  bill  was  to  be  paid. 

[Pollock,  C.B. — ^The  agreement  speaks 
of  such  "  period,"  not  periods.] 

[Parks,  B. — ^And  does  not  contain  the 
words  *'  from  time  to  time."] 

The  parties  were  connected  in  interest, 
and  were  not  acting  hostilely  towards  each 
other. 

Pollock,  C.B. — There  can  be  no  role  in 
this  case.  The  defendant  as  aeceptiyr  is 
primarily  liable  to  pay  this  bill ;  then,  if  ha 
seeks  to  get  rid  of  his  obligation,  he  must 
make  out  a  clear  case  of  exemptkm.  This 
be  has  not  done.  The  meaning  of  the 
agreement  is,  that  there  was  to  be  one 
renewal  only. 

Aldkrsom,  B.— I  am  of  the  same  opin- 
ion. If  the  defendant  intended  the  cos- 
tract  to  bear  the  construction  now  contended 
for  by  him,  he  ought  to  have  stipulated  that 
the  bill  should  be  renewed  '*  from  time  to 
time. 

Parkk,  B.*-The  true  oonstmetion  of  this 
agreement  is,  that  there  waa  to  be  one  re* 
newal  only. 

RoLFBy  B.  concurred. 

Rmie  nfiuel 
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AUOC79TIN  V.  CHALU8  AND 
ANOTHER. 


Sheriffs-Negligence — Execution^   With  - 
drawal  of  upon  Claim  for  Rent, 

At  the  trial  of  an  action  by  an  execution 
creditor  againit  the  sheriffs  for  not  levying 
a  debt  of  601.  under  a  fi.  fa.  the  landlord  of 
the  debtor  was  called  as  a  witneeSf  and 
stated,  that  461.  was  due  from  the  debtor 
for  rent,  and  it  appeared  that  the  sheriff 
had  withdrawn  the  execution  upon  notice 
thereof  from  the  landlord,  who  had  subse^ 
quently  distrained  and  realized  less  than 
the  rent  due.  The  landlord  having  admitted 
that  the  debtor  held  under  a  lease,  but  which 
teas  not  produced, — Held,  that  the  plaintiff 
was  entitled  to  recover  from  the  sheriff  the 
amount  realized  under  the  distress^ 

Case  against  the  sheriffs  of  London,  for 
°^Iigence»  in  not  levying  upon  the  goods 
of  one  Leger,  under  a  writ  of  fieri  facias, 
issued  upon  a  judgment  recovered  by  the 
plaintiff,  and  indorsed  to  levy  60/.  15«.  \0d. 

Pleas — Not  guilty :  and  that  Leger  had 
not  any  goods  in  the  defendant's  btuliwick, 
whereof  the  defendants  could  have  levied 
the  monies  indorsed  on  the  writ.  Issues 
thereon. 

The  cause  was  tried,  before  Piatt,  B.,  at 
the  Middlesex  Sittings,  in  this  term.  It 
was  proved  that  the  sheriff  had  seized  under 
the  writ  certain  goods  in  Leger's  house,  but 
had  withdrawn  the  execution  upon  notice 
from  the  landlord  that  rent  was  due.  18/. 
was  afterwards  realized  under  a  subsequent 
distress  for  rent.  It  appeared  upon  the 
evidence  of  the  landlord,  who  was  called  by 
the  defendants,  that  46/.  rent  was  due,  but 
that  Leger  held  under  a  lease  which  (though 
the  objection  was  taken)  was  not  produced. 
The  jury  found  that  the  rent  was  due,  and 
that  the  sheriff  knew  it.  Under  his  Lord* 
chip's  direction,  the  plaintiff  had  a  verdict 
for  18/.,  with  leave  to  the  defendants  to 
move  to  enter  a  verdict  for  them. 

Watson  now  moved  Accordingly.  —  The 
verdict  ought  to  be  entered  for  the  defen- 
dants, on  the  finding  of  the  jury,  otherwise 
the  sheriff  is  at  the  mercy  of  the  landlord, 
who  may  refuse  to  produce  the  lease. 

[Parks,  B. — Rent  due  is  the  fact  in  dis- 
pute in  the  cause,  and  as  soon  as  it  appeared 
there  was  a  lease,  that  fact  could  not  be 
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proved  without  producing  the  lease.     It 
may  be  an  invalid  lease.] 

[Alderson,  B. — Rent  is  one  of  the  terms 
of  the  lease,  and  you  must  see  it  before  you 
can  know  that  any  rent  is  due.] 

This  is  an  action  for  negligence,  and  the 
existence  and  validity  of  a  lease  is  not  a 
matter  about  which  the  sheriff  need  inquire. 
He  must  either  withdraw  the  execution  or 
sell  under  it,  and  the  notice  from  the  land- 
lord that  rent  was  due  justified  him  in 
withdrawing.] 

[RoLFE,  B. — The  statement  of  the  land- 
lord that  rent  was  due  must  be  struck  out, 
when  it  appears  there  was  a  lease.] 

The  jury  have  found  the  fact,  and  upon 
proper  evidence.  I  n  Whitfield  v.  Brand  ( 1 ) 
it  was  held  that  the  fact  that  a  party  has 
agreed  to  sell  goods  on  commission,  may 
be  proved  by  oral  evidence,  though  the  terms 
as  to  its  payment  have  been  reduced  into 
writing. 

[Parke,  B. — When  it  appears  there  is 
a  lease,  you  cannot  talk  about  the  contents 
of  it  without  producing  it.  The  sheriff 
must  acquit  himself  of  negligence.] 

How  has  the  sheriff  been  guilty  of  neg- 
ligence ? 

[Parke,  B.— In  not  selling ;  because  you 
must  shew  that  the  landlord  was  entitled  to 
distrain.] 

[Pollock,  C.B.— The  sheriff  is  bound 
to  ascertain  whose  goods  he  is  taking.  He 
has  a  right  to  say  there  may  be  a  lease.] 

That  would  be  extremely  hard  on  the 
sheriff. 

[RoLFE,  B. — Suppose  a  stranger  comes 
to  the  door  and  says,  '*  Take  these  goods  at 
your  peril;  they  are  mine."  How  is  the 
sheriff  better  off?] 

[Parke,  B. — There  would  be  plenty  of 
nominal  landlords,  if  we  were  to  hold  the 
sheriff  not  responsible.] 

If  the  sheriff  is  to  be  responsible  to  that 
extent,  he  ought  to  have  time  to  ascertain 
the  fact. 

[Pollock,  C.B. — He  made  no  applica- 
tion to  the  Court  for  time.] 

[Aldrrson,  B. — The  duty  of  the  sheriff 
was  to  sell,  because  there  was  no  proof  of 
rent ;  he  does  not  sell,  and  that  is  negli- 
gence.] 

(n  16  Mee.  h  Welt.  282 ;  ■.  c.  16  Uw  J.  Rap. 
(h.s.)  Ezoh.  103. 
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It  was  preyed  at  the  trial,  that  a  diatresa 
for  rent  was  put  in  by  the  landlord,  and 
Iheve  was  no  dispute  about  the  right  to 
distrahi. 

[Aldbrson,  B.— That  is  only  evidenea 
of  rent  due  at  the  time  of  the  distress,  which 
was  subsequent  to  ti&e  withdrawal  of  the 

[Pollcm:c,  C.B.— What  ean  the  execu* 
tion  creditor  do  but  bring  an  action  against 
the  sheriff?] 

He  does  so,  and  the  jury  negative  negfi- 
genoe> 

Pollock^  CB.-— We  are  all  of  opinion, 
lAiat  there  was  no  evidence  of  any  real  claim 
for  rent,  and  that  the  verdict  is  rights 

Rule  refused. 
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HARRISON  V.  WATT  AND  WIFE. 


Costs — Patient  into  Court. 

To  cMft  for  jfoods  sold  and  deUvered^  the 
defendant  pleaded^  firsts  aa  to  all  btU  15#^ 
parcel^  ^*,  nunquam  indebitatus ;  second, 
as  to  that  mm,  payment  into  court  of  \&s* 
The  plaint^  replied  btf  adding  the  similiter 
to  theftrsi  plea ;  and  as  to  the  second,  tiuA 
the  plaintiff  accepts  the  I5s,  infuU  sdHsfisC'^ 
tion  and  discharge  of  the  came  of  action  in 
tke  introductory  part  of  thai  plea  meaHoned^ 
with  prayercfjudgmentfor  his  costs  sustained 
f»  that  kehalf.  The  jury  found  that  the 
defendants  never  had  been  indebted  to  the 
piaimiff  to  a  greater  amonni  than  15&  : — 
Held,  that  the  plaintiff  was  entitled  to  casta 
on  the  replieation  to  the  second  plea. 

This  was  an  action  of  debt  for  goods  sold 
and  ddtvered  to  the  female  d^n^nt  while 
sole,  with  the  common  eoiints.  The  de* 
fendants  pleaded  except  as  to  1S«.,  parcel 
of  the  monies  in  the  declaration  mentnoed, 
nev^r  indebted ;  second,  as  to  the  sum  of 
!&«•,  payment  into  court  of  that  sum,  with 
an  averment  that  die  defendants  were  never 
indebted  to  the  plaintiff  to  a  greater  amount. 
Yerifieation, 

Replication,  similiter  ta  the  first  plea ; 
to  the  last  plea,  that  the  plaintiff  accepted 
and  took  out  of  court  the  I5s.  in  full  satis- 
faction and  discharge  of  the  causes  of  action 
in  the  introductory  part  of  the  last  plea 


mentioned  ;  tJierefere,  as  to  such  eaoset  of 
action,  the  plahitiff  is  satisfied,  and  pnyi 
judgment  for  his  costs  and  charges  by  bm 
sustained  in  that  behalf. 

The  cause  was  tried,  before  the  nnder- 
dberiff  of  Duriiaas^  who  returned,  thai  on 
tiie  issue  of  never  indebted,  the  juy  foond 
that  the  feaude  defendant,  ezospt  as  to  the 
said  sum  of  \Ss,^  waa  never  indebted  in 
manner  and  form  as  alleged  in  die  deckn- 
tion.  Upon  taxatiotty  the  Master  aUswed 
the  defendants  thowtele  costs  of  the  esnse, 
including  those  of  the  plea  of  payment  hkto 
court,  and  disallowed  the  plaintiff  any  costs 
nnder  Reg.  Oren,  Trin.  1  Vict. 

RoiLPX,  B.  had  made  an  order  for  leiieir- 
ing  the  Master^s  taxation,  and  taaiag  the 
plaintiff  his  costs  oo  die  replication  on 
taking  the  money  out  of  court  in  fell  satis* 
faction  of  the  causes  of  action  in  respect  of 
which  it  had  been  paid  in. 

A  rule  had  been  obtained  to  resaad  tfiaft 
Older ;  against  which 

Bonill  now  ^ewed  canae. — ^The  defen- 
dsnts,  instead  of  pleading  paymeat  mlo 
court  of  15«.  to  the  whele  cauaes  of  actioii, 
have  divided  their  pleas,  pleadmg  that  pay- 
ment as  to  part,  and  leavinga  ddimee  as  to 
the  rest. 

[Parke,  B. — Quoad  the  15#.  thepbda- 
tiffs^ys  he  is  satisfied.  No  dsffieulty  would 
have  arisen  cMi  the  old  modeof  pairing  money 
into  courts  The  15«.  wonld  have  been 
struck  ont,  and  liie  plaintiff  wenU  have 
gone  on  for  the  rest.  Here  the  defendanri 
insulate  <Mie  part  el  the  dedaadeB  from  the 
rest,  pay  money  into  court  on  it,  and  tho 
plaintiff  says  he  ia  satisfied.} 

The  rale  of  Trin.  leim,  1  Vict,  is  m 
follows :— "  The  plaintiff,  alter  the  deli? cry 
of  a  i^a  of  a  payment  into  coart»  shall  be 
at  liberty  to  reply  to  the  same  by  acoeptag 
the  sum  so  paid  intacourt  in  full  satiafertiott 
and  diseha^  oCthe  canae  of  aetiaii  ta  rs' 
speet  of  which  it  has  keen  psnd  «»  and  be 
shall  be  at  liberty,  ia  that  caae^  to  las  bis 
costs  of  suit,  and^  in  case  o£  non-payneot 
thereof  within  forty-ei^  hews^  fea  sign 
judgment  for  his  costs  of  suit  ai>  taawd." 

[Pasu^  B.— The  plaintiff  hadm  <jgM  ^ 
tax  costs  quoad  the  \^^  and  end -the 
so  far.  He  accepted  Uiat  sum  ha  hSk 
feetioa  of  15a.,  part  of  the  debt  «aft  ew»of 
action  on  which  it  was  paid  in.  Bet  tbs 
plaintiff  could  not  accept  it  nni»  H  the  pbss 
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is  dm  divided :  for  if  he  does,  lie  untft 
accept  it  on  the  plea  of  payment  of  money 
into  ooQit,  and  enter  a  nolle  prosequi  npon 
the  issue  on  never  indebted,  and  so  become 
liable  to  pay  all  costs.] 

[Aldbrbon,  B.-*Had  he  replied  that  he 
had  sustained  damages  ultra,  the  defendants 
00  doubt  would  have  been  entitled  to  costs.] 

As  to  the  quantum  of  costs,  it  is  not  only 
the  costs  of  the  plea  and  replication  to  which 
the  plaintiff  is  entitled,  though  no  specific 
portion  of  the  declaration  is  recovered  on, 
and  no  additional  costs  incurred  by  him ; 
for  he  IS  entitled  to  the  general  costs  up  to 
the  point  to  which  he  was  right  in  pursuing 
his  action,  vis.  tbe  time  of  paying  the  money 
into  court.  He  was  obliged  to  issue  a 
writ,  and  to  declare  in  order  to  support  the 
jttdgoieDt  he  soo^t  ultimately  to  recover. 

[Pollock,  C.E.— It  will  be  said,  that  if 
the  payment  into  court  iiad  been  genmal  the 
plaintiff  might  have  taken  the  money  out, 
and  would  then  have  got  his  costs;  but 
instead  of  that  the  defendants  plead  a  pay* 
ment  into  court  of  15s.,  as  to  ISs,,  and  never 
indebted  as  to  the  rest ;  so  that  the  plaintiff 
was  driven  to  join  issue  and  go  on  to  trial, 
or  enter  a  noUe  protequi  and  beoome  con- 
clusively liable  to  pay  costs.] 

[Aldbrson,  B. — On  the  plea  of  payment 
into  oomt  of  15f.,  as  to  15^.,  the  plaintiff 
could  not  say  the  defendants  were  indebted 
to  a  larger  amount.  That  made  the  plea  of 
never  indebted  to  the  residue  necessary.] 

S.  Temple,  contrii.<— Cavly  v.  Gyll{l) 
it  in  &voiir  oif  the  defendants.  There  there 
were  five  counts  in  debt,  and  six  pleas ;  the 
last  being  a  plea  of  payment  of  30/.  into 
court  Issues  were  joined  on  the  other 
pleas;  and  as  to  the  sixth,  tbe  plaintiff 
took  the  30/.  out  of  court  in  fall  satisfEustion 
of  all  the  causes  of  action  as  to  the  30/., 
psitel,  &c.  The  plaintiff  was  held  not 
entitled  to  tax  his  costs  under  Reg.  Qen. 
Trin.  term,  1  Vict. 

[Pollock,  C.B. — That  case  does  not 
alter  the  pla^tiff's  argument.  It  v^as  there 
attempted  to  tax  the  costs  before  the  issues 
were  disposed  of;  but  the  Court  thou^t 
tbe  attempt  premature.] 

In  Cauty  v.  Gyll,  Tindal,  C.J.  says,  '*  I 

think  the  meaning  of  the  rule  must  be,  that 

the  plaintiff  shall  be  entitled  to  tax  his  costs 

only  where  the  money  is  accepted  in  satis- 

(1)  4  Haa.  &  Or.  907. 


ftction  of  the  whole  demand,  and  not  where 
there  are  otherissues,  upon  whidi  the  parties 
are  proceeding  to  trial." 

[Parke,  B. — There  the  plaintiff  sought 
to  recover  the  costs  of  all  the  i^lications  to 
five  different  special  pleas,  but  was  held  not 
entitied  to  any  of  them.] 

That  decision  resulted  from  the  form  of 
the  pleadings. 

[Parke,  B. — All  the  plaintiff  was  thera 
entided  to,  under  the  new  rule,  was  the  costs 
of  suit  for  the  cause  of  action  in  respect  of 
which  the  money  was  paid  into  court ;  but 
not  to  the  costs  of  the  replications  on  special 
pleas,  so  that  the  taxation  was  properly  set 
aside.  The  Lord  Chief  Justice's  opinion 
was  quite  right,  for  the  plaintiff  had  taxed 
the  costs  to  that  time,  but  does  sot  hold 
where  there  are  other  issues,  &c.] 

[Platt,  B.  —  The  principle  on  which 
costs  are  dispensed  under  this  rule  is  settled 
in  Goodee  v.  Goldsmith  (2).  That  was  an 
action  of  assumpsit  for  28/.  5s.,  money  had 
and  received,  to  which  the  defendant,  as  to 
all  except  8/.  5s.,  pleaded  non  assumpsit ; 
as  to  all  except  3/«  5s.,  a  set«off  of  25/. ; 
and  as  to  the  8/.  5s.,  payment  of  that  sum 
into  court.  The  plaintiff,  by  his  replication, 
admitted  the  set-off,  and  replied  that  he 
would  not  further  prosecute  ikie  suit  against 
the  defendant,  except  as  to  the  sum  of 
3/.  5s.,  and  took  that  sum  out  of  court 
on  the  last  plea.  The  Master  having  al« 
lowed  the  plaintiff,  on  taxation,  his  wlude 
costs,  the  Court  reviewed  the  taxation, 
giving  the  defendant  the  costs  on  the  general 
issue  and  set-off,  as  to  which  the  plaintiff 
had  in  Bust  entered  a  nolle  proeequi,  and 
allowing  the  plaintiff  costs  as  to  that  port 
of  the  cause  of  action,  in  respect  of  which 
the  8/.  5s.  was  paid  into  court.  For, 
as  the  replication  amounted  in  efllsct  to 
a  noUe  prosefui,  as  to  a  count  or  part  of 
count,  Uie  costs  followed  by  slat.  3  &  4 
WiU.  4.  c.  42.  s.  33.] 

The  practice  hithorto  has  been  nefisr  to 
tax  any  costs  to  plaintiffs  in  sudi  cases. 

Pollock,  C.B.-^This  rule  must  be  dis- 
chaiged,  and  with  costs,  for  the  reasons  I 
have  already  stated.  We  all  agree  in  the 
decision  of  my  Brother  Alderson,  which  he 
has  stated  to  us  in  a  similar  case. 

(2)  2  Mee.  &  Wels.  202;  s.  e.  6  Law  J.  Rsp. 
(M.S.)  £z(^  70. 
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Pabke,  B. — If  the  plaintiff  goes  on  to 
try,  and  &ils»  he  must  pay  the  costs  of  the 
trid. 

Aldbrson,  B. — The  case  of  Goodee  v. 
Goldsmith,  cited  hy  my  Brother  Piatt,  puts 
the  present  out  of  court.  That  authority 
supports  my  decision  in  a  case  which  came 
before  me  some  terms  ago,  and  in  which  I 
drew  up  my  opinion  in  writing,  and  deli- 
vered it  to  the  Masters.  It  was  as  follows : 
— *'  In  this  case,  application  has  been  made 
to  review  the  Master's  taxation.  It  was 
an  action  of  assumpsit,  to  which  four  pleas 
have  been  pleaded.  First,  non  assumpsit, 
except  as  to  a  sum  afterwards  paid  into 
court;  second,  payment;  third,  set-off; 
and  fourth,  payment  of  the  excepted  sum 
into  court.  The  plaintiff  takes  that  sum 
out  of  court,  and  the  result  of  a  reference 
as  to  the  remainder  of  the  case  is,  that  the 
arbitrator  finds  that  the  defendant  was  liable 
to  the  plaintiff  in  respect  of  a  certain  addi- 
tional sum  to  that  paid  into  court ;  but  also 
finds  that,  in  respect  of  the  sum  paid  and 
set  off,  more  is  due  to  the  defendant  than 
the  amount  for  which  he  was  originally 
liable.  It  is  clear,  therefore,  that  on  this 
state  of  facts,  the  defendant  is  entitled  to 
have  the  issue  on  the  second  and  third  pleas 
entered  for  him,  and  to  have  the  general 
costs  of  the  trial.  But  it  is  clear,  o^  the 
other  side,  that  the  plaintiff  is  entitled  to 
the  costs  of  the  first  issue,  which  must  be 
deducted  from  the  defendant's  costs.  As  to 
the  costs  of  the  last  plea,  I  am  also  of 
opinion  that  the  plaintiff  is  also  entitled  to 
them,  to  be  deducted  in  like  manner.  The 
plaintiff  was  right  in  bringing  his  action  for 
this  part  of  his  demand,  and  till  the  defen- 
dant paid  the  money  into  court,  would  have 
been  entitled  to  recover  it.  The  policy  of 
the  new  rule  was  to  make  each  party  pay 
costs  in  respect  of  all  parts  of  the  case  in 
which  he  was  wrong.  Then  the  defendant 
was  wrong  as  to  this  part  of  the  plaintifiTs 
demand,  and  ought  to  pay  the  costs  occa- 
sioned to  the  plaintiff  by  the  not  having 
paid  it  before  action  brought.  The  words 
of  the  rule  embrace  this  case,  and  the  reason 
of  the  rule  goes  with  it  The  plaintiff  is, 
therefore,  entitled  to  so  much  costs  as  have 
been  incurred,  owing  to  this  being  included 
in  his  declaration  and  in  the  replication, 
and  also  to  the  expense  of  taking  the  money 
out  of  court.     If,  indeed,  the  money  had 


been  paid  in  generdUy,  it  would  have  been 
otherwise ;  but  then  it  would  have  beoooe 
the  result  of  the  plea,  and  would  have  been 
different,  viz.,  in  favour  of  the  defendmt 
This  taxation  must  be  reviewed." 
Platt,  B.  concurred. 

RuU  discharged,  with  cotu. 
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GOUDY  V,  DUNCOMBE. 


Arrest — Privilege  of  Parliament^Pro- 
rogation  and  Dissolution. 

Members  of  the  House  of  Commoiu  ore 
privileged  from  arrest  on  a  ca.  sa. /or  fifUf 
days  before  and  for tg  dags  after  the  meeting 
of  Parliament ;  and  the  rule  is  the  same  in 
the  case  of  a  dissolution  as  in  that  of  a  pn- 
rogation  of  ParliametU. 

This  was  an  application  for  a  rule,  calling 
upon  the  defencUmt  to  shew  cause  why  an 
order  of  Williams,  J.,  for  discharging  him 
out  of  the  custody  of  the  sheriff  diodd 
not  be  rescinded.  The  defendant,  baring 
been  taken  in  execution  by  the  sheaS  of 
Yorkshire,  on  the  2nd  of  September  1647, 
for  default  in  payment  of  the  prindptl 
money  and  interest,  secured  under  a  Judge's 
order,  obtained,  on  the  3rd  of  September,  a 
summons  for  his  discharge,  on  the  gitmnd 
that,  on  the  28th  of  the  July  preceding,  be 
had  been  elected  a  member  of  the  House 
of  Commons  for  the  borough  of  Finsboiy ; 
that  the  return  of  such  election  had  been 
made  to  the  Crown  Office ;  and  that,  at  the 
time  of  such  arrest,  he  was  entitled  to  tbe 
privileges  of  a  member  of  the  Commons 
House  of  Parliament.  1 1  appeared  that  tbe 
Commons  House  of  Parliament  was  dis- 
solved on  the  23rd  of  July  last ;  and  that 
writs  were  issued  for  a  fresh  election,  reton- 
able  on  the  21st  of  September  last  On  tin 
13th  of  August  there  appeared  in  the  Lmiis* 
Gazette  an  order  of  the  Queen  in  ComcSf 
proroguing  the  parliament  to  the  Slit  of 
September.  On  the  7th  of  SepttsAa, 
Williams,  J.,  made  the  order,  dirediiig  tbe 
defendant  to  be  discharged  out  of  cnriodf 
on  his  consenting  to  bring  no  aotioB* 

WiUes,  in  support  of  the  api^kitios^' 
The  order  of  Williams,  J.  for  £scta|iN^ 
the  defendant  out  of  custody  oii^  ^-^ 
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rescinded,  as  the  defendant  was  not  priTi- 
leged  from  arrest.     In  Jenkinses  Centuries, 
drdCent.  case  35,  p.  118,  it  is  said,  "If 
a  member  of  parliament  be  in  execution 
before  the  parliament,  he  shall  not  be  dis- 
charged of  it  by  privilege  of  parliament;'* 
but  no  mention  is  there  made  of  the  alleged 
privOege  of  forty  days.     In   the  case  of 
Martin,  as  stated  in  Bae.  Abr,  tit.  *  Pri- 
vilege,' C,  4,  and  in  UEwes^s  Journal^  410, 
and  which  arose  in  the  year   1586,  the 
House  of  Commons  did  not  claim  forty 
days  as  the  daradon  of  a  member's  privilege 
from  arrest,  but  limited  a  '*  convenient  time" 
only  for  that  pnrpose.   All  the  cases  on  this 
subject  are  collected  by  Mr.  May  in  his 
book  on  the  law  of  parliament.     In  p.  95, 
he  says,  '*But  as  the  Commons  are  the 
judges  of  their  own  privileges,  some  prece- 
dents are  required  to  shew  that  they  really 
claim  so  long  a  duration  of  this  immunity ; 
and  no  such  precedents  are  to  be  found. 
By  the  original  law  of  parliament  privileges 
extended  to  the  protection  of  members  and 
their  servants  '  eundo,  morando,  et  exinde 
redeundo:'  but  Parliament  has  never  yet 
detennined  what  time  shall  be  considered 
convenient  for  this  purpose;  and  Prynne 
expresses  an  opinion  that  no  such  definite 
extent  of  privilege  is  claimable  by  the  law 
of  parliament  ( 1 ).     It  has,  however,  always 
been  the  general  belief  that  privilege  ex- 
tended to  forty  days,  and  several  acts  of  the 
Irish  Parliament  have  defined  that  time  (2) ; 
but  the  following  precedents  by  no  means 
establish  the  extent  of  privilege  to  be  within 
the  law  or  the  practice  in  England,  and 
leave  the  matter  altogether  in  doubt."     In 
Colonel  Pitt* 9  case  {3),  the  parliament  was 
prorogued  on  the  16th  of  April  1734,  dis- 
solved on  the  I7th ;   the  new  writs  bore 
teste  on  the  18th,  and  Pitt,  who  was  a 
member  of  the  House  of  Commons,  was 
arrested  on  the  20th.    The  Court  of  King's 
Bench  held  the  defendant  to  be  entitled  to 
his  privilege,  but  did  not  determine  the 
exact  duration  of  the  privilege.     It  would 
Beem,  therefore,  on  principle,  and  on  the 
authorities,  that  the  privilege  of  Parliament 
ought  not  to  last  for  a  longer  time  than  is 
necessary  for  the  member  to  go  to  and 
return  from  parliament.     The  privilege  of 

(1)  4Pr]moe,  Reg.  1216. 

(2)  See  3  Edw.  4.  c.  1.  (Irish)*  6  Anne,  c.  8, 
(In»b),  1  Geo.  2.  e.  8.  s.  2.  (Irish). 

(3)  2  Stra.  985. 


the  House  of  Lords  lasts  twenty  days  only. 
Modem  improvements  in  travelling  have 
enabled  a  member  of  parliament  to  come 
from  the  furthest  extremity  of  the  kingdom 
in  a  much  shorter  period  than  forty  days. 

[Parke,  B. — The  teste  of  an  original 
writ  is  fifteen  days :  ought  it  to  be  altered 
to  a  shorter  period  by  reason  of  railway  tra- 
velling being  more  expeditious  than  for- 
merly ?] 

Mr.  Sheridan  was  arrested  by  order  of 
Bayley,  J.,  under  circumstances  similar  to 
the  present;  but  instead  of  asserting  his 
privilege,  he  paid  the  amount  for  which  he 
was  arrested.  But  at  all  events,  the  privi- 
lege does  not  apply  when  the  arrest  takes 
place  after  the  dissolution  of  one  parliament 
and  before  the  assembling  of  another.  In 
Sir  Richard  Templets  ca«e(4)  the  defen- 
dant moved  to  put  off  the  trial,  on  the 
ground  of  his  having  been  elected  a  burgess 
to  serve  in  pariiament,  which  was  to  meet 
in  eight  days ;  and  the  Court,  in  the  course 
of  their  judgment,  said,  that  if  he  were 
taken  in  execution,  it  was  proper  for  the 
Parliament  when  they  should  meet  to  dis- 
charge him,  for  the  Court  doubted  whether 
they  had  any  power  to  do  so.  The  privilege 
is  to  last  for  a  reasonable  time  only.  Here 
the  defendant  was  not  on  his  road  to  or 
from  parliament.  In  the  analogous  case  of 
a  witness  being  privileged  from  arrest,  he 
is  entitled  to  the  privilege  only  whilst  be  is 
going  to  or  from  court.  Again,  the  rule  is, 
that  a  party  applying  to  be  discharged  from 
arrest,  on  the  ground  of  privilege  may  apply 
for  his  discharge  to  that  Court  to  which  the 
privilege  belongs.  But  in  this  case  if  the 
defendant  were  to  apply  to  the  House  of  Com- 
mons, they  would  allow  him  no  more  than 
a  reasonable  time ;  so  that,  if  this  Order  is 
upheld,  the  decision  of  the  Court  will  be 
at  variance  with  what  would  have  been  the 
decision  of  Parliament  itself. 

Cur,  adtf,  vuU, 

Pollock,  C.B.  now  delivered  the  judg- 
ment of  the  Court.— This  was  a  motion  to 
set  aside  an  order  of  my  Brother  Williams, 
discharging  the  defendant  (who  had  been 
taken  in  execution  on  a  cap.  ad  sat,)  out 
of  custody  on  the  ground  of  the  privilege 
of  Parliament.  We  took  time  to  consider 
whether  we  should  grant  a  rule  to  shew 

(4)  1  Sid.  42. 
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Aause,  in  order  to  have  an  opportanhj  of 
referring  to  the  autborities  and  to  my  Bro- 
ther Willifuni.  We  are  of  opinion  that  the 
order  was  right;  and,  consequently,  there 
OQght  to  be  no  rale.  The  date  of  the  order 
was  the  7th  of  September.  The  summons 
on  which  it  was  made  having  issued  on  the 
3rd,  and  the  prorogation  of  parliament  being 
to  the  2lBt,  the  interval  was  less  than 
twenty  days.  It  was  contended  by  Mr, 
Willes,  that  die  privilege  of  a  member  to 
be  free  from  arrest  exists  not  for  any  certain 
time  before  or  after  the  meeting  of  Parlia- 
ment, but  for  a  convenient  time ;  and  that 
at  the  present  day,  die  dme  in  question  was 
more  than  a  convenient  drae.  It  was  fbrdier 
contended  that  the  privilege  was  not  appli- 
cable to  the  meeting  of  a  new  parliament 
after  a  dissolution.  In  the  first  place,  we 
think  there  is  no  foundation  for  the  latter 
point ;  whatever  privilege  necessary  to  secure 
their  attendance  may  belong  to  members  of 
parliament  between  a  prorogation  and  the 
next  meeting  of  Parliament,  we  think,  must 
belong  to  them  before  they  assemble  upon 
a  summons  after  a  dissolution;  whatever 
reasons  apply  to  the  one  case  equally  apply 
to  the  other ;  and  we  think  the  law  or  rule 
of  privilege  must  be  the  same  in  both.  The 
question  then  is,  what  is  the  privilege  of 
Parliament  with  reference  to  freedom  from 
arrest?  luBlackstone^s  Commeniarie8,Yo\.  t, 
p.  165,  it  is  said,  that,  in  the  case  of  a  com- 
moner, this  privilege  from  arrest  extends  to 
forty  days  after  every  prorogation,  and  forty 
days  before  the  next  appointed  meeting. 
In  Bae.  Ahr.  tit  '  Privilege,'  (C),  the  au- 
thorities are  collected.  It  appears,  that  in 
an  old  Irish  statute,  3  Edw.  4.  c.  1,  the 
privilege  is  expressly  limited  to  forty  days 
before,  and  forty  days  after,  the  meeting  of 
Parliament  In  the  case  of  The  Earl  of 
Atholy.  the  Earl  of  Derby  {5),  (cited  by 
Blackstone),  and  which  occurred  in  the 
24r  Car.  2.  (1672),  it  is  stated  that  the 
Commons  claimed  forty  days  before,  and 
forty  days  after,  each  session.  In  Jenkins, 
(3rd  Cent,  case  35)  p.  118,  it  is  said 
that  the  *'  privilege  extends  to  forty  days 
before  the  Parliament  and  forty  days  after." 
Mr.  Willes  contended  that  the  period  was 
not  a  definite  but  a  convenient  period.  It 
may  be  that  the  rule  was  originally  during 
a  convenient  period,  and  the  case  cited  from 

(5)  2  Lev.  72. 


jyEhoes^s  Jowmal  (which  is  given  at  Isrge  is 
Bug.  Abr,)  has  some  tendency  to  sappoit 
this  view ;  but  it  is  consistent  with  this,  duk 
for  some  centuries  the  period  of  forty  days 
has  been  deemed  a  convenient  period.  The 
House  of  Commons  (as  might  be  expected) 
determined  only  the  question  before  then, 
and  did  not  define  die  Hmit  of  convenienoe, 
but  held  twenty  days  to  be  within  it   The 
12  &  13  Will.  3.  c.  3.  more  than  once  meih 
tions  "  die  time  of  privilege,"  bat  does  not 
mention  the  duration  of  it ;  Irat  die  4  Geo.  3. 
c.  24.  a.  1 ,  which  first  regolated  die  privi- 
lege of  franking,  limits  that  privilege  to  the 
session  of  Parliament,  and  forty  days  beibie 
and  forty  days  after  any  sommons  or  proRh 
gation ;  the  same  provuion  is  to  be  hmA 
in  the  24  Geo.  3.  c.  37.  a.  7,  and  the  ^ri- 
lege  so  limited  was  oontinned  by  sevenl 
statutes  (one  of  which  passed  since  the 
Union),  till  the  privilege  of  Inmking  wss 
abolished.     We  think  tlmt  the  condnsion  to 
be  drawn  from  aU  that  is  to  be  fbnnd  ia  the 
books  on  the  subject  is  this :  that  whedier 
the  rule  was  originally  for  a  convenient  tine 
or  for  a  time  certain,  the  period  of  fortj 
days  before  and  after  the  meeting  of  Pariis- 
ment  has  for  about  two  centuries  at  least 
been  considered  eidier  a  convenient  time  or 
the  actual  time  to  be  allowed.    Sndi  has 
been  the  usage,  and  the  universally  prevail' 
ing  opinion  on  the  subject,  and  such  we 
think  is  the  law.    If  any  change  is  neces- 
sary or  desirable,  we  are  not  competent  to 
make  It 

Rf^  rented. 
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A     >     BAYLIPFK  V.  BUTTERWO&TB. 

Railway  Scrip,  Sale  of — Usage  of  Tlact. 

The  defendant  hating  employed  the  pU»- 
Hff,  a  sharehroker,  ai  Liverpool  Is  astf 
twenty  railway  scrip  for  him,  ike  plmMf 
sold  them  to  F,  another  Liverpool  aftarr* 
broker.  The  defendant  not  hmving  dolmni 
Uie  shares  to  the  pwrehaser  ai  lAefaair  «to 
they  onght  to  have  been  deliveredi,  Ifte  Islkr 
bought  twenty  other  scrip  in  tke  murk^  at 
an  advanced  rate,  and  appUed  to  Ao  jpfaai 
tiff  for  the  difference  betmven  tm  mmsH 
price  and  that  at  which  he  hmgki  ikesu 

an  action  against  the  defendamt  fir  vmniy 
paid,  to  recover  the  afnoaal*    B§  Ifti  vsey 
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0/  (Ae  Li9tffool  share  wuirkei,  brokers  are 
respomsible  to  eaeh  other  for  the  fulfilment 
of  cofUraeiM  relating  to  the  sale  and  pnT'^ 
cboie  of  scrip  :'-^Held,  that  the  defendant 
was  liable  to  the  plaintiff;  andt  aemble, 
per  Farke,  B.  and  Rolfe,  B.,  that  the  de^ 
fendant  would  have  been  liable  even  if  he 
had  not  been  cognizant  of  such  usage. 

Auiunpsit  £ar  work  done,  money  paid, 
and  on  an  account  stated. 

Plea — Non  assumpsit. 

At  the  tiial,  before  Rolfie,  B.,  at  the  last 
Liverpool  Spring  Assizes,  the  following 
facts  were  proved: — The  plaintiff  was  a 
sharebroker  at  Liverpool,  and  the  defendant 
a  linen-draper  residing  near  Oldham,  and 
the  aetion  was  brought  to  recover  the  sum 
of  97/.  1 0«.,  in  respect  of  money  alleged  ta 
have  been  paid  by  the  plaintiff,  on  aoconnt 
of  the  defendant,  and  2L  lOs.  for  commis- 
sion, under  the  following  circumstances  :— 
The  defendant,  on  die  Srd  of  July  1845, 
directed  the  plaintiff  to  sell  for  him  twenty 
shares  or  scrip  in  the  Huddersfield  and 
Manchester  Railway,  at  61,  15«.  per  share; 
and  the  plaintiff,  accordingly,  on  that  day, 
sold  the  same  to  Messrs.  J.  Finlay  &  Son, 
sharebrokers  at  Liverpool*  On  the  arrival 
of  the  day  for  the  delivery  of  the  scrip  to 
the  purchaser,  the  defendant  not  being 
ready  to  deliver  them,  the  latter,  on  the 
20th  of  July,  bought  twenty  scrip  in  the 
market,  at  the  prke  of  1 IL  \2s.  6d.  per 
share,  and  called  upon  the  plaintiff  to  pay 
then  the  difference  between  the  contract 
price  and  the  price  at  which  he  had  bought 
them.  There  being  a  usage  in  the  Liver- 
pool share  mai^et  that  brokers  are  respon- 
sible to  each  other  for  the  fulfilment  of 
contracts  rdadng  to  the  sale  and  purchase 
of  scrip,  the  plaintiff  paid  to  the  Messrs. 
Finlay  the  difference  in  question,  and 
sought,  in  this  action,  to  recover  it  from 
the  defendant.  The  existence  of  the  custom 
was  proved,  and  some  evidence  was  given 
uf  the  defendaat's  knowledge  of  the  custom ; 
but  no  question  having  been  made  as  to 
the  Utter  pointy  it  was  not  submitted  to  the 
jury.  It  was  contended,  on  behalf  of  the 
defendant,  that  he  was  not  bound  to  pay 
the  amount  of  97/.  10s.,  and  that  it  could 
not  be  recovered,  in  an  action  for  money 
P^id.  The  learned  Judge  was  of  opinion  that 
'•>e  defendant  was  liable  to  the  plaintiff  for 


the  amount  of  the  commission,  only,  and  he 
directed  the  jury  to  find  a  verdict  for  the 
plaintiff  for  the  sum  of  21,  10^.,  reserving 
leave  to  the  plaintiff  to  move  to  increase 
the  damages,  by  the  amount  of  97/.  IO5., 
if  the  Court  should  be  of  opinion  that  the 
plaintiff  was  entitled  to  recover  that  amount. 

Knowles  having,  in  Easter  term,  obtained 
a  rule  nisi,  accordingly, 

Martin  and  C»  Saunders  shewed  cause.—* 
The  ruling  of  the  learned  Judge  was  correct, 
for  the  plaintiff  cannot  recover  the  money 
paid  by  him  to  Messrs.  Finlay  &  Son,  the 
same  having  been  paid  without  any  authority 
from  the  defendant.  The  defendant  was 
not  a  sharebroker,  and  is  not  to  be  bound 
by  rules  of  the  Liverpool  share  market,  to 
which  he  is  a  stranger. 

[Parke,  B.  —  In  Sutton  v.  Tatham  (1), 
it  was  held  by  Lord  Denrnan,  C.J.  and 
Littledale,  J.,  that  a  person  who  employs  a 
broker  on  the  Stock  Exchange,  impliedly 
gives  him  authority  to  act  in  accordance 
with  the  rules  there  established,  though 
such  principal  may  himself  be  ignorant  of 
such  rules.J 

Child  V.  Morley  (2)  is  directly  in  point. 
There  it  was  held  that  the  broker  who  had 
sold  stock,  his  principal  having  refused  to 
make  good  the  bargain,  could  not  by  pay- 
ing the  difference  to  the  purchaser  make  his 
principal  liable  for  the  amount. 

[Parjle,  B. — In  that  case  there  was 
on  proof  of  such  a  usage  on  the  Stock  Ex- 
change as  existed  in  this  case.  With  respect 
to  the  defendant's  knowledge  of  the  custom, 
there  are  cases  in  which  a  party  has  been 
held  bound  by  a  usage  of  which  he  knows 
nothing,  as  for  instance,  the  usage  of  Lloyd's. 
Besides,  if  knowledge  of  the  custom  were 
necessary  to  make  the  defendant  liable^ 
there  was  ample  evidence  of  such  know- 
ledge ;  and  if  the  point  had  been  made  at 
the  trial,  and  had  been  submitted  to  the 
jury,  they  would  have  so  found  it.] 

The  cases  of  Brittain  v.  Lloyd  (4),  BowU 
by  V.  Bell  (4),  and  Lightfoot  v.  Creed  (5> 
are  in  point 

(1)  10  Ad.  &  El.  27 ;  s.  o.  8  Law  J.  Rap.  (ir.s.) 
Q.b.  210. 

(2)  8  Term  Rep.  610. 

(3)  14  Mee.  &  WeU.  762 ;  a.  c.  15  Law  J.  Rep. 
(n.s.)  Exch.  43. 

(4)  3  Com.  B.  284  ;  t.  0. 16  Lsw  J.  Rep.  (ir.s.) 
C.P.  18. 

(5)  8  Taunt  268. 
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Knowles  and  Crompton^  contr^,  were  not 
called  upon. 

Parke,  B. — This  rule  must  be  made  ab- 
solute.—If  the  plaintiff  is  to  be  considered 
as  a  surety  for  the  defendant,  then  he  became 
liable  to  pay  the  purchaser  the  amount  of 
the  shares  or  scrip  certificates,  as  the  trans- 
action did  not  relate  to  registered  shares, 
but  merely  to  a  sale  of  scrip.     The  only 
question   is,  whether  the  plaintiff  can  be 
considered  a  surety  for  the  defendant.    Evi- 
dence was  given  at  the  trial  of  its  being 
the  usage  on  the  Stock  Exchange  for  the 
brokers  to  be  responsible  to  each  other  for 
their  principals,  and  if  any  question  was  to 
be  raised  as  to  the  proof  of  that  fact,  it  ought 
to  have  been  raised  at  the  trial.  No  such  ques- 
tion, however,  was  made.    It  is  clear  law  that 
if  any  usage  exists  in  a  particular  place,  and 
a  party  expressly  employs  another  to  make  a 
contract  for  him,  he  employs  him  to  make  a 
contract  in  the  usual  way ;  and  if  the  usage  be 
for  the  broker  to  make  a  contract  in  his  own 
name,  there  is  an  implied  authority  for  him 
so  to  make  it  in  the  particular  case.     If  it 
were  necessary  in  order  to  make  the  defen- 
dant liable  to  shew  his  knowledge  of  that 
usage,  there  was  evidence  for  the  jury  of  his 
having  had  that  knowledge.     It  is  not  ne- 
cessary, however,  to  decide  whether  the  de- 
fendant was  bound  by  a  usage  of  which  he 
was  not  cognisant.    It  seems  to  me,  that  if 
a  party  au&orizes  a  contract  to  be  made  for 
him,  he  authorizes  it  to  be  made  in  the 
usual  way.     There  are  indeed  cases  which 
apparently  look  the  other  way.     BarileU 
V.  Pentland  (6)  was  a  case  of  insurance. 
There,  the  assured  had  employed  an  in- 
surance broker  to  recover  a  loss  from  the 
underwriters,  which  was  adjusted  by  the 
latter  setting  off  in  account  against  it  a  debt 
due  from  them  to  the  broker  for  premiums. 
By  the  custom  of  Lloyd's  Coffee  House 
such  set-off  was  considered  as  payment 
between  the  broker  and  the  underwriter. 
This  set-off  was  held  not  to  be  payment  to 
the  assured,  and  that  the  custom  of  Lloyd's 
Coffee   House  was    not   binding  on    the 
assured,  as  he  was  not  shewn  to  be  cogni- 
zant of  it,  or  to  have  assented  to  it.     That, 
however,   was   a  different  case  from   the 
present,  which  is  that  of  a  contract.     Gahay 

(6)  lOB.  StC.760;  t.cS  Law  J.  Rep.  K.B.164. 


V.  Lloyd  {7)  was  a  case  of  a  policy,  and  it 
was  found  by  the  special  verdict  that  a 
certain  usage  with  respect  to  such  policies 
existed  amongst  the  underwriters  at  Lloyd's, 
that  the  policy  in  question  was  effected 
there,  but  that  the  plaintiff  was  not  m  the 
habit  of  effecting  policies  at  Lloyd's.  It 
was  held  that  the  plaintiff  was  not  bound 
by  the  usage.  That  case,  however,  diffen 
from  the  present,  because  here,  the  question 
is  as  to  the  authority  that  was  given  to  the 
plaintiff.  I  therefore  concur  in  the  opinion 
of  Lord  Denman  and  Littledale,  J.  as  ex* 
pressed  in  Suiton  v.  Tatham;  although  it 
is  not  necessary  to  decide  the  same  point 
here,  because  if  knowledge  be  necessaiy  in 
this  case  to  make  the  defendant  liable, 
there  is  evidence  of  such  knowledge  on  his 
part. 

Alderson,  B. — If  the  plaintiff  was  a 
guarantor  for  the  defendant,  and  paid  the 
money  for  him,  the  defendant  is  liable. 
When  a  man  deals  at  a  market  in  a  par- 
ticular place,  he  deals  with  reference  to  the 
custom  of  that  place.  In  the  present  case, 
the  custom  is  for  the  brokers  at  Liverpool 
to  be  the  guarantors. 

RoLFE,  B. — At  the  trial  of  this  case  I 
took  a  different  view  from  that  which  I  nov 
entertain,  for  it  was  stated  to  me  that  the 
case  was  governed  by  a  cause  that  was  tried 
before  my  Brother  Alderson  at  York ;  but 
I  rather  think  that  in  that  case  no  evidence 
was  given  of  any  knowledge  of  the  exist- 
ence of  the  usage ;  and  it  may  make  some 
difference  whether  such  usage  is  known  to 
exist  or  not.  In  that  case  the  broker  was 
not  authorized  to  make  a  payment,  and  to 
charge  for  money  paid.  Here»  the  course 
of  dealing  at  the  particular  place  was  known 
to  the  parties.  Probably,  however,  it  is 
immaterial  to  the  case,  whether  the  exist- 
ence of  the  usage  is  known  to  the  party  or 
not.  I  fully  concur  in  the  law  as  hud  down 
by  Lord  Denman,  C.J.  and  Mr.  Justice 
Littledale  in  Sutton  v.  Tatham, 

Pollock,  C.B. — I  have  abstained  from 
giving  any  opinion  in  this  ease,  because 
I  have  not  heard  the  arguments.  Bat  I 
may  state  that  I  concur  in  the  general 
principles  laid  down  by  the  ComU 
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MOKTPENNY     V.    DERINO    AND 
OTHERS. 


Devise  —  Remoteness — Cy-pres  doctrine^ 
AppUeation  of. 

Devise  of  lands  to  P.  Af.,  testator* s  bro" 

ther,  for  Ufe^  remainder  to  use  of  first  son 

o/P.  3f.  for  life ;  remainder  to  use  of  first 

joR  of  said  first  son  and  his  heirs  male ;  and 

M  default  of  such  issuef  to  use  of  all  and 

every  other  the  son  and  sons  of  P,  M,  seve» 

rally  and  successively  for  the  like  interests 

and  limitations  as  he  had  before  directed 

wUk  respect  to  the  first  son  of  P.  M.  and 

hit  issue ;  and  in  default  of  issue  ofP,  M,  or 

i%  ease  of  his  not  leaving  any  at  his  decease, 

then  over.     P,  M.  never  had  issue  : — Held^ 

that  all  the  limitations  subsequent  to  that  to 

the  use  of  the  first  son  of  P.  M.  were  void 

for  remoteness ;  and  that  if  P,  M,  had  had 

WM  they  would  not  by  the  application  of  the 

doctrine  o/cy^pres  have  taken  an  estate  tail^ 

inasmuch  cu  by  such  a  construction  the  estate 

uoM  devohe  in  a  line  of  succession  differ^ 

ent  from  that  expressly  designated  by  the 

testator. 

The  following-  case  was  sent  by  Vice 
Chancdlor  Wigram  for  the  opinion  of  this 
Court. 

James  Monypenny,  late  of  Maythom 
Hail,  in  the  parish  of  Rolvenden,  in  the 
county  of  Kent,  was,  at  the  time  of  the 
making  of  his  last  will  and  testament  here- 
inafter mentioned,  and  thenceforth  up  to 
and  at  the  time  of  his  death,  seised  in  fee 
limple  or  otherwise  well  entitled  to  the 
manors  or  reputed  manors  of  Maythom, 
Nether  Forsham,  and  Kensham,  in  the  said 
count  of  Kent,  and  also  to  the  mansion- 
house,  called  Maythom  Hall,  in  the  said 
parish  of  Rolvenden,  and  to  divers  mes- 
snages,  lands,  tenements,  and  hereditaments 
situate  respectively  in  the  several  parishes 
of  Rolvenden,  Tenterden,  Benendon,  Land- 
bunt,  Neweoham,  St.  Mary  in  Wittersham, 
and  Btone  in  the  Isle  of  Oxney,  in  the 
county  of  Kent,  all  which  said  heredita- 
ments and  premises  were  of  gavelkind 
tenure. 

The  said  James  Monypenny,  heing  so 
seised  or  entitled  as  aforesaid,  and  being  of 
sound  and  disposing  mind,  on  the  11th  of 
Febmary  1804  duly  made  and  published 
his  last  will  and  testament  in  writing,  dated 

New  Sbrjbs,  XVII.— Excheq. 


the  11th  of  February  1804,  and  duly 
executed  and  attested  as  by  law  was  then 
required  for  passing  real  estates  by  devise, 
and  thereby  (after  devising  certain  lands, 
not  comprising  any  of  the  hereditaments 
hereinbefore  specified,  in  manmer  therein 
appearing),  he  devised  the  residue  of  his 
said  real  estates  as  follows : — '*  I  give  and 
devise  my  said  house,  called  Maythom 
Hall,  with  all  and  every  the  appurte- 
nances, and  also  all  the  rest,  residue,  and 
remainder  of  my  manors,  messuages,  farms, 
lands,  tenements,  and  hereditaments,  and 
real  estate  whatsoever,  in  possession,  rever- 
sion, remainder,  or  expectancy  (except  as 
hereinbefore  devised),  to  the  uses,  intents, 
and  purposes  following  (that  is  to  say),  to 
the  use,  intent,  and  purpose  that  my  brother 
Phillips  Monypenny  shall  receive  and  take 
the  rents,  issues,  and  profits  thereof,  for  and 
during  the  term  of  his  natural  life,  without 
impeachment  of  waste ;  and  from  and  imme- 
diately after  his  decease,  to  the  use  of  the 
first  son  of  the  body  of  the  said  Phillips 
Monypenny  for  and  during  the  term  of  his 
natural  life;  and  from  and  immediately 
after  his  decease,  to  the  use  of  the  fint  son 
of  the  said  first  son,  and  the  heirs  male  of 
his  body;  and  in  de&ult  of  such  issue,  to 
the  use  of  all  and  every  other  the  son  and 
sons  of  the  body  of  my  said  brother  Phillips 
Mon3rpenny,  severally  and  successively, 
according  to  seniority  of  age,  for  the  like 
interests  and  limitations  as  I  have  before 
directed  respecting  the  first  son,  and  his 
issue  of  the  body  of  my  said  brother  Phillips 
Monypenny ;  and  in  default  of  issue  of 
the  body  of  my  said  brother  Phillips  Mony- 
penny, or  in  case  of  his  not  leaving  any  at 
his  decease,  to  the  use  of  my  said  brother 
Thomas  Monypenny,  for  and  during  the 
term  of  his  natural  life,  without  impeach- 
ment of  waste;  and  from  and  immediately 
af^er  his  decease,  to  the  use  of  Thomas 
Monypenny,  eldest  son  of  my  said  brother 
Thomas  Monypenny,  for  and  during  the 
term  of  his  natural  life,  without  impeach- 
ment of  waste;  and  from  and  immediately 
after  his  decease,  to  the  use  of  the  first  son 
of  the  body  of  the  said  Thomas  Monypenny, 
son  of  my  said  brother  Thomas  Monypenny, 
and  the  heirs  male  of  his  body;  and  in 
default  of  issue  of  the  body  of  the  said 
Thomas  Monypenny  the  son,  to  the  uss  of 
all  and  every  other  the  son  and  sons  of  the 
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Knowles  and  Crompton^  contra,  were  not 
called  upon. 

Parke,  B. — This  rule  must  be  made  ab- 
solute.— If  the  plaintiff  is  to  be  considered 
as  a  surety  for  the  defendant,  then  he  became 
liable  to  pay  the  purchaser  the  amount  of 
the  shares  or  scrip  certificates,  as  the  trans- 
action did  not  relate  to  registered  shares, 
but  merely  to  a  sale  of  scrip.     The  only 
question   is,  whether  the  plaintiff  can  be 
considered  a  surety  for  the  defendant.    Evi- 
dence was  given  at  the  trial  of  its  being 
the  usage  on  the  Stock  Exchange  for  the 
brokers  to  be  responsible  to  each  other  for 
their  principals,  and  if  any  question  was  to 
be  raised  as  to  the  proof  of  that  fact,  it  ought 
to  have  been  raised  at  the  trial.  No  such  ques- 
tion, however,  was  made.    It  is  clear  law  that 
if  any  usage  exists  in  a  particular  place,  and 
a  party  expressly  employs  another  to  make  a 
contract  for  him,  he  employs  him  to  make  a 
contract  in  the  usual  way ;  and  if  the  usage  be 
for  the  broker  to  make  a  contract  in  his  own 
name,  there  is  an  implied  authority  for  him 
80  to  make  it  in  the  particular  case.     If  it 
were  necessary  in  order  to  make  the  defen- 
dant liable  to  shew  his  knowledge  of  that 
usage,  there  was  evidence  for  the  jury  of  his 
having  had  that  knowledge.     It  is  not  ne- 
cessary, however,  to  decide  whether  the  de- 
fendant was  bound  by  a  usage  of  which  he 
was  not  cognisant.    It  seems  to  me,  that  if 
a  party  authorizes  a  contract  to  be  made  for 
him,  he  authorizes  it  to  be  made  in  the 
usual  way.     There  are  indeed  cases  which 
apparently  look  the  other  way.     Bartleit 
V.  Pentland  (6)  was  a  case  of  insurance. 
There,  the  assured  had  employed  an  in- 
surance broker  to  recover  a  loss  from  the 
underwriters,  which  was  adjusted  by  the 
latter  setting  off  in  account  against  it  a  debt 
due  from  them  to  the  broker  for  premiums. 
By  the  custom  of  Lloyd's  Coffee  House 
such   set-off  was  considered  as  payment 
between  the  broker  and  the  underwriter. 
This  set-off  was  held  not  to  be  payment  to 
the  assured,  and  that  the  custom  of  Lloyd's 
Coffee   House   was    not   binding  on    the 
assured,  as  he  was  not  shewn  to  be  cogni- 
zant of  it,  or  to  have  assented  to  it.     That, 
however,   was   a  different  case   from   the 
present,  which  is  that  of  a  contract.     Gahay 

(6)  10  B.  &  C.  760 ;  •.  c.  8  Uw  J.  Rep.  K.B.  16*. 


V.  Lloyd  {7)  was  a  case  of  a  policy,  and  it 
was  found  by  the  special  verdict  that  a 
certain  usage  with  respect  to  such  policies 
existed  amongst  the  underwriters  at  Lloyd's, 
that  the  policy  in  question  was  effected 
there,  but  that  the  plaintiff  was  not  m  the 
habit  of  effecting  policies  at  Lloyd's.  It 
was  held  that  the  plaintiff  was  not  boand 
by  the  usage.  That  case,  however,  difien 
from  the  present,  because  here,  the  question 
is  as  to  the  authority  that  was  given  to  the 
plaintiff.  I  therefore  concur  in  the  opinion 
of  Lord  Denman  and  Littledale,  J.  as  ei* 
pressed  in  Sutton  v.  Tatham;  although  it 
is  not  necessary  to  decide  the  same  point 
here,  because  if  knowledge  be  necessary  in 
this  case  to  make  the  defendant  liable, 
there  is  evidence  of  such  knowledge  on  bis 
part. 

Alderson,  B. — If  the  plamtiff  was  a 
guarantor  for  the  defendant,  and  paid  the 
money  for  him,  the  defendant  is  liable. 
When  a  man  deals  at  a  market  in  a  par- 
ticular place,  he  deals  with  reference  to  the 
custom  of  that  place.  In  the  present  case, 
the  custom  is  for  the  brokers  at  Liverpool 
to  be  the  guarantors. 

RoLPE,  B. — At  the  trial  of  this  case  I 
took  a  different  view  from  that  which  I  now 
entertain,  for  it  was  stated  to  me  that  the 
case  was  governed  by  a  cause  that  was  tried 
before  my  Brother  Alderson  at  York ;  hot 
I  rather  think  that  in  that  case  no  evidence 
was  given  of  any  knowledge  of  the  exist- 
ence of  the  usage ;  and  it  may  make  some 
difference  whether  such  usage  is  known  to 
exist  or  not.  In  that  case  the  broker  was 
not  authorized  to  make  a  payment,  and  to 
charge  for  money  paid.  Here,  the  coarse 
of  dealing  at  the  particular  place  was  known 
to  the  parties.  Probably,  however,  it  is 
immaterial  to  the  case,  whether  the  exist- 
ence of  the  usage  is  known  to  the  par^  or 
not.  I  fully  concur  in  the  law  as  laid  down 
by  Lord  Denman,  C.J.  and  Mr.  Justice 
Littledale  in  Sutton  v.  Taihanu 

Pollock,  C.B. — I  have  abstained  finxD 
giving  any  opinion  in  this  case,  becaoM 
I  have  not  heard  the  arguments.  Bttti 
may  state  that  I  concur  in  the  geasnl 
principles  laid  down  by  the  Court. 

Rfde 
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and  profits  of  the  said  estates,  and  continued 

in  snch  receipt  until  the  time  of  his  decease. 

In  Michaelmas  term,  1827,  P.  Mony- 

penny  duly  suffered  a  common  recovery  of 

the  devised  estates,  in  which  he  was  vouched, 
and  vouched  over  the  common  vouchee, 
and  such  recovery  was  declared  to  enure 
to  the  use  of  the  said  P.  Monypenny  in 
fee.  By  a  settlement,  executed  on  the 
nmrriage  of  Rohert  Joseph  Monypenny,  the 
nephew  of  the  said  P.  Monypenny,  with  the 
defendant  Susannah  Monypenny,  dated 
the  10th  of  June  1835,  the  said  P.  Mony- 
penny charged  the  said  Maythorn  Hall 
estate  with  the  payment  of  a  jointure  of 
300^.  per  annum  to  the  said  S.  Monypenny, 
in  the  event  of  her  surviving  the  said 
P.  Monypenny  and  R.  J.  Monypenny. 

In  January  1841,  P.  Monypenny  died, 
without  ever  having  had  any  issue,  hut 
having  made  a  will,  by  which  he  devised 
the  Maythorn  Hall  estate  to  certain  uses  in 
favour  of  his  nephew,  the  said  R.  J.  Mony- 
penny for  life,  with  remainder  to  his  eldest 
son  R.  P.  D.  Monypenny  for  life,  with 
remainder  to  his  first  and  other  sons  succes- 
sively in  tail  male,  with  divers  remainders 
over.  On  the  death  of  the  said  P.  Mony- 
penny, the  said  R.  J.  Monypenny  entered 
into  the  receipt  of  the  rents  and  profits  of 
the  said  Maythorn  Hall  estate,  by  virtue  of 
the  said  devise  to  him  in  the  will  of  the 
»id  P.  Monypenny,  and  continued  in  such 
receipt  till  the  time  of  his  death.  In  Sep- 
tember 1842,  the  said  R.  J.  Monypenny 
died,  leaving  the  said  defendant  S.  Mony- 
penny his  widow,  and  R.  P.  D.  Mony- 
penny his  only  son,  then  an  infant  of  the 
a^  of  six  years,  him  surviving ;  and  the 
^aid  R.  P.  D.  Monypenny  thereupon,  by 
two  of  his  guardians,  (being  the  defendants 
8.  Monypenny  and  P.  R.  Dearden,)  enter- 
ed into  the  receipt  of  the  rents  and  profits, 
of  the  Maythorn  Hal]  estate,  subject  to  the 
jointure  of  his  mother,  the  said  S.  Mony- 
penny, and  is  still  in  possession  of  the  said 
estates  by  virtue  of  the  devise  to  him  in 
the  said  will  of  the  said  P.  Monypenny. 

The  said  T.  G.  Monypenny  has  become 
entitled  to»  and  is  now  in  the  possession  of, 
the  estates  of  the  said  E.  Joddrell.  The 
said  T.  6.  Monypenny  is  married,  and  the 
plain tifir  R.  T.  O.  Monypenny  is  his  first 
"ion.  The  defendants  T.  Q.  Monypenny, 
R.  P.  D.  Monypenny,  J.  T.  Monypenny, 


P.  Monypenny,  and  W,  B.  Monypenny, 
are  the  co-heirs  or  representative  co-heirs 
of  the  testator  J.  Monypenny,  at  the  time 
of  his  own  death  and  of  the  death  of  the 
testator  P.  Monypenny. 

The  plaintiff*,  the  said  R.  T.  G.  Mony- 
penny, claims  the  said  Maythorn  Hall 
estate,  as  tenant  in  tail  male  thereof,  by 
virtue  of  the  devise  to  him  as  the  first  son 
of  the  said  T.  G.  Monypenny,  in  the  will  of 
the  said  testator  J.  Monypenny.  The  defen- 
dant, the  said  R.  P.  D.  Monypenny,  claims 
to  retain  the  possession  of  the  said  May- 
thorn Hall  estate  as  devisee  for  life  under 
the  will  of  the  said  P.  Monypenny,  subject 
to  his  mother's  jointure,  on  the  ground  that 
the  said  P.  Monypenny  acquired  the  fee 
simple  of  the  said  estate,  by  the  said  com- 
mon recovery  suffered  by  him  in  1827; 
and  he  also  claims  as  representing  two  of 
the  co-heirs  in  gavelkind  of  the  testator 
J.  Monypenny,  in  case  the  limitation  in  the 
will  of  J.  Monypenny,  succeeding  the  limi- 
tations to  the  first  son  of  P.  Monypenny  for 
life,  should  be  held  to  be  void.  The  defen- 
dant T.  G.  Monypenny  claims  the  May- 
thorn Hall  estate,  as  tenant  for  life  thereof, 
by  virtue  of  the  devise  to  him  in  the  will 
of  the  said  testator  J.  Monypenny,  on  the 
ground  that  it  did  not  shifl  from  him  on  his 
accession  to  the  estates  of  E.  Joddrell,  and 
also  he  claims  by  descent  as  one  of  the  co- 
heirs in  gavelkind  of  the  testator  J.  Mony- 
penny, in  case  the  limitations  in  the  will  of 
J.  Monypenny,  succeeding  the  limitation 
to  the  first  son  of  P.  Monypenny  for  life, 
should  be  held  to  be  void.  The  said  S. 
Monypenny  claims  her  said  jointure  of 
300Z.  under  the  said  settlement  of  1835, 
on  the  same  grounds  upon  which  her  said 
son,  the  said  R.  P.  D.  Monypenny,  claims 
his  life  estate. 

The  other  defendants,  representing  co- 
heirs in  gavelkind  of  the  said  J.  Monypenny, 
claim  the  said  Maythorn  Hall  estate  on 
the  ground  that  the  limitations  in  the  will 
and  codicil  of  the  said  J.  Monypenny,  after 
the  devise  to  the  first  son  of  the  said  P. 
Monypenny,  were  void.  The  questions  in 
this  case  have  reference  to  these  conflicting 
claims.  The  questions  for  the  opinion  of  the 
Court  were: — first,  what  estate  or  estates 
in  possession  or  in  remainder  did  P.  Mony- 
penny take  under  the  will  and  codicil  of  the 
testator  J,  Monypenny,  in  the  devised  pro- 
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body  of  my  said  brother  Tbomas  Mony- 
penny,  for  the  like  estates  and  interests, 
severally  and  successively  according  to  the 
seniority  of  age;  and  in  failure  of  all  such 
issue  of  my  said  brother  Thomas  Mony- 
penny,  to  the  use  of  him,  his  heirs  and 
assigns  for  ever.  But  I  do  hereby  declare, 
that  if  it  shall  happen  at  any  time  hereafter 
that  my  said  brothers,  or  either  of  them, 
their  or  either  of  their  issue,  shall  become 
entitled  to  the  real  or  copyhold  estate,  or 
any  part  thereof,  late  of  Elizabeth  Joddrell, 
widow,  daughter  of  the  late  Phillips  Gybbon, 
situate  in  the  said  parish  of  Rolvenden,  or 
in  the  parishes  of  Benendon,  Tenterden,  or 
either  of  them,  or  elsewhere,  then  and  in 
that  case,  and  immediately  upon  such  an 
event  taking  place,  the  said  estates  herein- 
before devised  for  the  benefit  of  my  said 
brothers  and  their  issue,  shall  be  and  remain 
to  the  use  of  the  next  person  entitled 
thereto  under  and  by  virtue  of  this  my  will, 
in  the  same  manner  as  they  would  have 
done  if  the  person  so  succeeding  to  the  said 
estates  late  of  the  said  Elizabeth  Joddrell 
were  actually  dead.  And  I  declare  that 
my  said  devisees,  as  they  may  hereafter 
respectively  become  entitled  to  my  said 
estates,  shall  be  at  full  liberty  to  fell  and 
cut  all  such  timber  and  underwood  as  will 
not  improve  by  standing,  and  shall  not  be 
impeached  or  impeachable  for  such  waste ; 
and  shall  and  may,  as  they  respectively 
become  entitled,  grant  leases  of  my  said 
estates,  or  any  part  or  parts  thereof,  not 
exceeding  seven  years,  so  that  such  lease 
and  leases  be  granted  for  the  best  and  most 
improved  rent  that  can  be  procured  for  the 
same,  and  so  that  no  sum  or  sumsof  moiiey 
be  paid  by  any  lessee  or  lessees  in  consider- 
ation for  such  lease  or  leases.  *' 

After  the  date  of  the  will,  and  before  the 
date  of  the  codicil  afterwards  stated,  the 
testator's  brother,  Thomas  Monypenny ,  died, 
leaving  his  son  Thomas,  named  in  the  will, 
him  surviving,  and  such  son  afterwards 
took  the  name  of  Thomas  Gybbon  Mony- 
penny. 

On  the  26th  of  July  1818,  the  said  tes- 
tator, James  Monypenny,  being  of  sound 
and  disposing  mind,  duly  nrade  and  pub- 
lished a  codicil  to  his  said  will,  dated  the 
25th  of  June  1818,  and  executed  and  at- 
tested as  by  law  was  then  required  for  pass- 
ing real  estate  by  devise,  and  therein  recited 


that  his  brother  Thomas  had  died;  tad 
after  reciting  that  by  his  said  will  he  gtTe 
and  devised  his  said  house,  called  Maython 
Hall,  with  all  and  every  the  appurtenances, 
and  also  all  the  rest,  residue,  and  remamder 
of  his  manors,  &c.,  hereditaments,  and  leil 
estate  whatsoever,  in  possession,  &c.  (except 
as  thereinbefore  devised),  unto  and  to  tk 
uses  in  the  said  will  expressed,  he  refined 
the  said  last-recited  devise,  and  did  therein 
give  and  devise  his  house,  called  Maython 
Hall,  with  all  and  every  Uie  appurtenances, 
and  all  and  every  other  his  said  manors, 
&c.,  hereditaments,  and  real  estate  what- 
soever, to  the  uses,  intents,  and  purposes 
thereinafter  expressed  and  referred  to  (that 
is  to  say),  to  the  uses,  intents,  and  purposes 
that  his  wife  should  receive  and  take  die 
issues  and  profits  thereof  from  the  time  of 
his  decease,  for  and  during  the  term  of  her 
natural  life,  without  impeachment  of  waste, 
but  subject  to  the  keeping  up,  supporthtg, 
and  maintaining  the  buildings  and  fenees 
belonging  thereto;  and  from  and  iminedi- 
ately  after  her  decease,  to  such  and  the  same 
uses  as  were  declared  of  the  said  boose, 
manors,  &c.,  hereditaments,  and  real  estate, 
by  his  said  will,  and  subject  to  the  decla- 
ration contained  in  his  said  will,  in  case  bis 
said  brothers,  or  either  of  them,  their  (^ 
either  of  their  issue,  should  become  entitled 
to  the  said  estate  of  E.  Joddrell,  widow. 
And  the  said  testator  ratified  and  confirmed 
his  will  in  all  other  respects. 

The  said  testator,  J.  Monypenny,  afl^ 
wards  made  two  other  codicils  to  his  said 
will,  neither  of  which  in  any  manner  affected 
the  disposition  of  his  real  estate  made  by 
his  said  will  and  first  codicil. 

The  said  testator,  J.  Monypenny,  died 
in  June  1822,  without  having  in  any  manner 
revoked  or  altered  the  disposition  of  the 
said  May  thorn  Hall  estate,  made  by  bis 
will  and  first  codicil,  and  leaving  him  sur- 
viving his  wife  Mary  Monypenny,  and  bis 
brother,  the  said  P.  Monjrpenny,  and  tbe 
said  T.  G.  Monypenny,  son  of  his  deceased 
brother  T.  Monypenny.  On  his  death,  bis 
widow,  M.  Monypenny,  entered  into  the 
receipt  of  the  rents  and  profits  of  the  said 
Maythom  Hall  estate,  and  continoed  to 
receive  and  enjoy  the  same  until  berdealb, 
in  the  year  1 826.  After  the  widow'ideiAt 
the  said  P.  Monypenny,  the  broker  of  ^ 
testator,  entered  into  the  receipt  of  tbe  iWt« 
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penny  took  an  estate  for  life,  with  remaibder 
to  hia  first  and  other  sons  successively  in 
tail  male,  with  remainder  to  T.  G.  Mony- 
penny  for  life,  with  remainder  to  him  R.  T. 
G.  Monypenny  in  tail  male ;  and  so  that 
P.  Monypenny,  having  died  without  issue, 
and  T.  G.  Monypenny  having  succeeded 
to  the  Joddrell  estate,  R.  T.  G.  Monypenny 
has  become  entitled  as  tenant  in  tail  male 
in  possession.  Second,  T.  G.  Monypenny 
adopts  the  same  construction  of  the  will  as 
that  contended  for  by  the  son,  except  that 
he  contends  that  the  shifting  clause  did  not 
take  effect*  and  so  that  he  is  entitled  to  a 
life  estate,  prior  to  the  estate  tail  of  his  son. 
Thiid,  the  parties  claiming  under  the  reco- 
very and  the  will  of  P.  Monypenny,  argue 
that  he  took  an  estate  tail,  and  so,  by  the 
recovery,  acquired  an  absolute  estate  in  fee 
sim^e.  Fourth,  the  co-heirs  of  the  tes- 
tator contend,  that  P.  Monypenny  took  an 
estate  for  life  only,  with  remainder  to  his 
eldest  son  for  life,  and  that  all  the  subse- 
quent remainders  were  void  for  remoteness; 
and  so  that,  on  the  decease  of  P.  Mony- 
penny in  1841,  without  issue,  the  co-heirs 
of  the  testator  became  entitled. 

The  claim,  as  well  of  R.  T.  G.  Mony- 
penny as  of  his  father  T.  G.  Monypenny, 
is  founded  on  the  hypothesis  that  the  sons 
of  P.  Monypenny,  the  first  tenants  for  life, 
if  any  such  there  had  been,  would  have 
taken  in  succession  as  tenants  in  tail  male. 
Now  there  is  certainly  no  express  gifts  to 
them  as  tenants  in  tail ;  but  it  is  contended 
that,  in  order  to  effectuate  the  testator's 
^neral  or  leading  intention,  they  must  be 
held  so  to  take,  aocording  to  what  has  been 
called  the  doctrine  of  approximation,  or 
cy'pres  ;  and  as  much  turns  in  this  case  on 
the  question  whether  that  doctrine  does  or 
does  not  apply,  it  will  be  right  to  consider, 
in  the  first  place,  what  the  doctrine  is. 

The  doctrine  of  £ry-pre«,  in  reference  to 
qaesdons  of  perpetuity,  arises  where  a  tes- 
tator gives  real  estate  to  an  unborn  person 
for  life,  with  remainder  to  the  first  and  other 
sons  of  sneh  persons  in  tail  male,  or  with 
remainder  to  the  first  and  other  sons  of  such 
persons  in  tail  general,  with  remainder  to 
the  daughters  as  tenants  in  common  in  tail, 
with  cross  remainders  amongst  them.  In 
such  a  case,  the  course  of  succession  desig- 
nated by  the  testator  is  one  allowed  by  law, 
but  the  direction  that  the  first  taker  should 


take  for  life  only,  with  remainder  to  his 
children  as  purchasers,  is  illegal,  as  tending 
to  a  perpetuity.  In  such  cases  the  law, 
in  order  to  prevent  the  testator's  intention 
from  being  entirely  defeated,  has  treated 
his  expressed  intention  as  divisible  into  two 
parts:  first,  the  intention  that  the  first 
taker  and  his  issue  male  or  issue  general, 
as  the  case  may  be,  shall  all  take  in  suc- 
cession, accor^ng  to  the  legal  course  of 
descent;  and,  secondly,  the  intention  that 
the  first  taker  shall  take  an  estate  for  life 
only,  and  that  his  children  shall  take  as 
purchasers ;  and  the  two  intentions  being 
thus  ascertained,  the  Courts  have  treated 
them  as  independent  of  each  other,  and 
have  said  that  the  inability  to  carry  into 
effect  the  second  or  subordinate  inten- 
tion, shall  not  defeat  the  primary  or  ge- 
neral intention;  and  such  a  devise  has 
therefore  been  held  to  give  an  estate  in  tail 
male  or  in  tail,  as  the  case  may  be,  to  the 
first  taker.  By  these  means,  the  estate,  if 
left,  as  it  were,  to  itself,  will  go  in  the  pre- 
cise course  marked  out  by  the  testator, 
though  it  will  be  (contrary  to  what  he  in- 
tended) liable  to  be  diverted  from  that 
course  by  the  act  of  the  first  taker.  Whe- 
ther, in  such  a  simple  case  as  that  which 
we  have  stated  for  the  purpose  of  explain- 
ing the  doctrine,  it  might  not  have  been 
better  originally  to  act  on  a  different  prin- 
ciple— to  have  said  that  the  two  intentions 
were  blended  together,  and  so  that  the  lan- 
guage of  the  will  afforded  no  suide  to  shew 
what  the  testator  intended,  in  a  case  where 
his  will  in  its  integrity  could  not  be  carried 
into  effect,  is  a  matter  on  which  it  would  be 
vain  to  speculate.  The  doctrine  has  been 
long  recognized;  and  we  should  be  un- 
settling land-marks  if  M'e  were  to  call  it  in 
question.  The  doctrine  is  nowhere  more 
clearly  stated  than  in  a  note  of  the  late  Mr. 
Butler,  at  the  end  of  Fearne*s  chapter  on 
the  rule  in  Shelley's  case  ( 1 ).  **  The  cases,*' 
says  Mr.  Butler,  ^*  in  which  this  doctrine 
has  been  received,  have  arisen  on  devises 
in  which  the  testator  has  expressed  himself 
in  terms  which  have  been  thought  by  the 
Courts  to  contain  a  clear  indication  that  the 
devisee  and  his  issue  should  take  the  lands, 
and  an  intimation  of  the  mode  in  which  he 
intended  the  issue  should  take  them  ;  and 

(1)  Feariie*s  Conting«ot  Remainders,  204. 
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his  language,  in  vespect  to  the  mode  of  the 
issue  taking  them,  has  been  thought  by 
the  Courts  to  be  such  as,  construed  literally* 
imported  limitations  contrary  to  law.  In 
construing  these  devises,  the  Courts  have 
considered  that  the  testator's  primary  object 
was  that  the  issue  of  the  devisee  should 
take  the  land,  and  that  the  mode  in  which 
the  issue  should  take  it  was  the  testator's 
secondary  object,  or,  as  it  has  been  usually 
expressed,  that  the  former  was  his  general, 
the  latter  his  particular  intention.  Then, 
in  conformity  to  their  uniform  practice  of 
effecting  the  testator's  intention  as  far  as 
possible,  they  have  thought  themselves  re- 
quired to  adopt  that  construction  of  the 
devise  which,  by  including  the  devisee, 
satisfied  the  testator's  general  intention  that 
the  issue  should  take,  but  which,  at  the 
same  time,  by  raising  in  the  issue  estates 
different  from  those  which  the  testator 
appeared  to  have  intended  them,  sacri- 
ficed to  that  extent  his  particular  inten- 
tion. Thus,  where  the  testator  has  devised 
lands  to  a  person  and  his  issue,  and  has 
appeared  to  intend  to  devise  estates  by 
purchase  to  the  children  of  unborn  children 
of  the  devisee,  the  Courts  have  considered 
such  limitations  contrary  to  law;  but  as 
the  will  has  appeared  to  them  to  shew  an 
intention  that  the  issue  should  take,  and 
this  intention  could  be  effected  by  the  issue 
taking  derivatively  through  the  ancestor, 
the  Courts,  rather  than  the  testator's  inten- 
tion should  absolutely  fail  of  effect,  have 
put  such  a  construction  on  the  devise  as 
vested  the  inheritance  in  the  ancestor  him- 
self. Such  a  construction  brings  all  the 
parties  intended  to  be  benefited  by  the  tes- 
tator within  the  operation  of  the  devise, 
and  thus  satisfies  the  testator's  general 
intention ;  but  in  respect  of  the  mode  in 
wliich  the  testator  would  be  thought  by  the 
literal  meaning  of  his  language  to  intend 
they  should  take,  this  is  materially  varied ; 
and  thus  his  particular  intention  is  sacri- 
ficed." 

Such  being  the  general  doctrine,  we 
have  only  to  see  whether  it  is  applicable  to 
the  will  now  before  us,  so  as  to  give  estates 
in  tail  male  to  the  sons  of  P.  Monypenny. 
The  devise  is  to  P.  Monypenny  for  life,  and 
after  his  death  to  the  first  son  of  P.  Mony- 
penny for  his  life,  and  after  his  decease  to 
the  use  of  the  first  son  of  such  first  son  and 


the  heirs  male  of  his  body,  and  in  deftalt 
of  such  issue,  to  the  use  of  every  other  son 
of  P.  Monypenny,  severally  and  succes- 
sively, according  to  seniority  of  age,  for  the 
like  interest  and  limitation  as  in  respect  of 
the  first  son  of  his  issue,  and  in  defiralt  of 
issue  of  P.  Monypenny,  then  over.  Hoe, 
it  will  be  observed,  no  estate  is  given  to 
any  other  grandson  of  P.  Monypenny  ex- 
cept the  eldest  son  of  each  of  Ids  tons;  so 
that  if  P.  Monypenny  had  lefi  two  sons, 
and  the  eldest  of  those  two  sons  had  had 
two  sons,  on  the  death  of  P.  Monypenny 
and  his  eldest  son  and  grandson,  and  fiuluie 
of  issue  male  of  the  eldest  grandson,  the 
estate  would,  according  to  Uie  testator's 
express  intention,  have  gone,  not  to  the 
second  grandson,  but  to  the  second  son  of 
P.  Monypenny,  and  so  through  the  whde 
line  of  P.  Monypenny* s  sons.  In  this  case, 
therefore,  it  was  no  part  of  the  testator's 
intention  that  the  male  descendants  yne- 
rally  of  P.  Monypenny  should  take  the 
estate,  but  only  a  very  small  part  of  those 
descendants,  via.  the  eldest  direct  tine 
tracing  from  each  of  his  sons,  and  thst 
eldest  line  only. 

To  hold,  therefore,  that  the  sons  took 
estates  in  tail  male,  would  be,  not  to  effec- 
tuate a  general  at  the  sacrifice  of  a  psrti- 
cular  intention,  but  arbitrarily  to  farce  on 
the  testator  an  intention  different  from 
that  which  he  has  expressed;  to  conjec- 
ture what  the  testator  would  have  done  if 
he  had  been  aware  of  the  impossibility  of 
carrying  the  estate  in  the  course  of  the 
descent  which  he  has  designated,  and  th» 
to  hold  that  he  has  done  what  the  Court 
supposes  he  would  in  such  drcomstances 
have  wished  to  do.  The  doctrine  of  ey-fres, 
if  it  be  such  as  we  have  described  it,  and 
such  as  it  is  stated  to  be  by  Mr*  Buder, 
clearly  does  not  warrant  any  such  dedsioo ; 
and  what  we  have  to  do,  therefore,  is  to  see 
whether  the  decided  cases,  wfaieh  have 
carried  the  doctrine  the  farthest,  wanaai 
the  construcdon  contended  for. 

The  case  which  is  generaliy  leprescnttd 
as  having  pushed  the  doctrine  fiutiier  tbsa 
any  other,  is  PiU  v.  Jaek$am  (2).  Tbenii 
Pinckney  Wilkinson,  having,  under  an  aate- 
nupdal  setdement,  a  power  of  wppoMa^ 
amongst  the  children  of  the  marriage,  bods 
to  be  purchased  with  certain  trail  moaiei 
(2)  2  Bro.  aC.  «L 
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comprised  in  the  setUement,  made  his  will 
pursuant  to  the  power,  and  thereby  directed 
a  part  of  the  trust  funds  to  be  applied  in 
the  purchase  of  real  estate,  to  be  settled  to 
the  use  of  his  daughter  Mary,  for  her  life, 
for  her  separate  use,  with  remainder  to  trus- 
tees to  preserve  contingent  remainders,  and 
after  her  decease,  to  the  use  of  all  her  chil- 
dren as  tenants  in  common  in  tail,  with 
remainder  over.     Inasmuch  as  Mary,  the 
daughter,  was  of  course  not  in  ease  at  the 
time  of  the  settlement,  the  attempt  to  give 
her  a  life  estate,  with   remainder  to  her 
children  aa  tenants  in  common  in  tail,  was 
an  attempt  to  do  what  the  law  would  not 
allow,  as  tending  to  a  perpetuity.      But 
Lord  Kenyon  held  that  the  appointment 
was  not  void,  but  might  be  carried  into 
effect  c^f^prest  t.  «.  by  holding  that  Mary, 
the  daughter,  took  an  estate  tail.   The  only 
ground  on  which  this  case  can  be  explained 
is,  that  the  Court  divided  the  expressed  in- 
tention into  several  parts,  holding  the  words 
of  the  will  to  express  the  intention,  first, 
that  the  daughter,  and  all  who  should  be 
heirs  of  her  body,  should  take  before  the 
estate  should  go  over ;  secondly,  that  the 
daughter  should  have  a  life  estate  only; 
and  thirdly,  that  her  children,  and  the  heirs 
of  their  bodies,  should  take  in  succession, 
not  according  to  the  ordinary  rules  of  law, 
but  that  all  the  children  of  the  daughter 
should  take  as  tenants  in  common  in  tail ; 
and  the  two  latter  intentions  being  illegal, 
the  Court  executed,  or  professed  to  execute, 
the  testator's  intentions  as  nearly  as  the 
rules  of  law  would  permit,  by  giving  the 
estate  to  the  daughter  and  the  heirs  of  her 
body.     It  is  very  difficult  really  to  treat 
this  as  carr3ring  into  effect  any  part  of  the 
testator's    expressed    intention ;    but  the 
ground  of  the  decision  must  have  been  that 
it  did  so.     In  truth,  the  case  can  hardly  be 
relied  on  aa  an  authority ;  for,  as  is  point- 
ed out  by  Sir  E.  Sngden  (3),  the  case  after- 
wards came  before  Lord  Loughborough,  on 
two  bills   of  review,  atkd  he,   though  in 
words  be  assented  to  the  doctrine  of  Lord 
Kenyon,  yet,  in  truth,  acted  beside  or  even 
against  it.      It  appears  from   the  report 
of  the  case  on  the  biUs  of  review— iS'flifiA 
V.  Lord  Camelford  (4),  that  the  daughter 


under  the  settlement,  took  an  estate  tail  in 
default  of  appointment,  and  Lord  Lougb- 
borough  held  that  the  appointment  to  her 
for  life  united  with  her  estate  tail  under 
the  settlement,  the  estates  appointed  after 
her  life  being  void  for  remoteness,  so  that 
ultimately  the  daughter  took  an  estate 
tail,  without  aid  from  or  application  to  the 
doctrine  of  cy^pres.  In  a  late  case,  how- 
ever, before  Vice  Chancellor  Wigram,  Fan- 
derplank  v.  King{b\  that  learned  Judge, 
though  evidently  not  approving  the  doctrine 
of  Put  V.  Jacksonf  yet  seemed  to  think  it  a 
subsisting  authority,  and  in  fact  acted  on  it 
as  binding  him  in  a  case  where  the  devise 
was  in  terms  precisely  similar.  In  con- 
sidering how  far  these  two  cases  are  in  point 
with  reference  to  that  now  before  us,  it 
must  be  observed,  that,  both  in  Pitt  v.  Jack' 
son  and  Vanderplank  v.  King,  the  persons 
who  would  from  time  to  time  take  under 
the  cy  pres  doctrine,  would  never  include 
any  one  who  was  not  an  object  of  the 
testator's  bounty.  In  both  those  cases  the 
intention  was,  at  all  times  and  in  all  pos- 
sible states  of  the  &mily,  to  benefit  hdrs  of 
the  body,  who  were  the  parties  taking  under 
the  ey-pres  doctrine.  The  persons  who 
should  from  time  to  time  be  heirs  of  the 
body,  were  intended  to  take  in  common 
with  other  lines,  if  other  lines  there  were ; 
alone,  if  there  were  no  other  lines.  More- 
over, the  estate  was  not  to  go  over  so  long 
as  there  was  any  one  who  would  answer  the 
description  of  heir  of  the  body  of  the  first 
taker,  and  in  failure  of  all  such  persons  it 
was  to  go  over.  This  intention  was  effec- 
tuated by  the  cy^pres  doctrine.  In  these 
particulars  the  present  case,  it  will  be  ob- 
served, differs  entirely  from  the  two  we 
have  referred  to.  Here  it  never  was  the 
testator's  intention,  collecting  that  inten- 
tion from  the  words  he  has  used,  to  benefit 
any  heir  male  of  the  body  of  any  son 
of  P.  Monypenny,  except  those  who  should 
derive  tide  through  an  eldest  son;  and 
the  doctrine,  therefore,  which  should  give 
the  estate  to  an  heir  male  claiming  through 
any  other  line,  through  a  second  son  of 
P.  Monypenny's  eldest  son  for  instance, 
would  obviously  give  it  to  a  line  of  persons 
whom  the  testator  did  not  intend  td  benefit. 


(3)  2  Sugden  on  Powers,  64. 

(4)  2  Vet.  Jan.  698. 


(5)  8  Hare,  1  j  a.  c.  12  Law  J.  Rep.  (ii.s.)  Chanc. 
497. 
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And  again,  on  fulare  of  the  eldest  line  of 
male  descendants  claiming  through  P. 
Monypenny's  eldest  son,  the  intention  was 
that  the  estate  should  go  over  to  the  next 
son  of  P.  Monypenny ;  whereas  the  doc- 
trine of  ey-fres  would  carry  it  to  the  heirs 
male  of  the  body  of  P.  Mony penny's  eldest 
son,  t.  e.  to  his  second  son  and  his  male 
descendants.  These  are  certainly  import- 
ant distinctions  between  this  case  and  Pitt 
v.  Jaekion  and  Vanderplank  v.  King;  and 
without,  therefore,  meaning  to  say  that  the 
doctrine  on  which  Lord  Kenyon  proceeded, 
and  which  Wigram,  V.C.  felt  himself  bound 
to  follow,  is  satisfactory  to  our  minds,  it  is 
sufficient  for  us  to  say  that  those  authorities 
are  not  precisely  in  point,  and  we  do  not 
feel  inclined  to  carry  the  doctrine  on  which 
they  rest  one  step  farther,  which  we  should 
be  doing,  if  we  held  that  they  governed  the 
case  now  before  us. 

There  is,  however,  another  reported  case 
of  an  earlier  date,  in  which  this  same  ground 
of  distinction  certainly  does  not  exist.  We 
allude  to  the  case  of  NichoU  v.  NiehoU{6). 
There,  the  testator  devised  his  real  estates 
to  the  second  son  (unborn)  of  William 
NiehoU  for  bis  life,  and  after  his  dead),  or 
in  case  he  should  inherit  the  paternal  estate, 
then  to  his  second  son  and  his  heirs  male, 
and  for  de&ult  of  such  issue  to  the  third, 
fourth,  and  other  sons  of  W.  Nieholl  suc- 
cessively in  tail  male,  and  for  default  of  sueh 
issue,  to  the  first  and  other  sons  successively 
of  J.  Nieholl  (who  was  unmarried)  in  tafl 
male,  with  remainders  over.  There  were  two 
questions :  first,  whether,  until  theie  should 
be  a  second  son  of  W.  NichoU,  the  estate 
went  to  the  heir-at-law  or  to  the  remainder- 
man ;  and  secondly,  what  estate  the  second 
son  of  W.  NichoU  would  take.  The  Court  of 
Common  Pleas,  on  a  case  sent  by  the  Lord 
Chancellor,  certified  their  opinion,  first, 
that  the  heir-at-law,  and  not  the  remainder- 
man, took  the  estate  till  there  should  be  a 
second  son  of  W.  NichoU ;  and,  secondly, 
that  such  second  son,  in  order  to  effectuate 
the  general  intention,  would  take  an  estate 
in  tail  male  determinable  on  the  accession 
of  the  paternal  estate.  It  is  certainly  very 
difiicult  to  see  how  this  construction  had 
any  tendency  to  carry  into  effect  any  ge- 
neral intention  of  the  testator,  collecting  the 

(6)  2  W.  Bl.  1169. 


intention  from  the  words  he  had  used.  Tkat 
intention  would  dearly  never  indnde  under 
any  possible  circumstances  any  desceDdsnts 
of  the  second  son  of  W.  NichoU,  except  tbe 
second  son  of  such  second  son,  and  the 
heirs  male  of  his  body,  t.  e.  the  heirs  male 
of  the  body  of  the  second  son  of  the  second 
son,  not  the  heirs  male  of  the  body  of  the 
second  son  himself*     Perhaps  the  Cooit, 
seeing  that,  as  to  the  third  imd  all  sabse- 
quent  sons,   there  was  a  dear  expressed 
intention  to  give  successive  estates  in  tafl 
male,  might  have  felt  itself  warranted  in 
inferring  that,  in  spite  of  the  language  used 
by  the  testator,  his  intention  must  have 
been  to  secure  the  estate  to  aU  the  male 
descendants  of  the  second  son,  though  with 
a  superadded  impossible  intent,  that  the 
line  of  the  second  son  should  take  in  prioritj 
to  the  first,  supposing  the  paternal  estate  to 
have  descMided  on  the  second  mm  of  W. 
NichoU.     However  that  may  be,  the  ease 
is  eertainly  one  which  it  is  very  difficult  to 
explain  on  any  principle  of  construction, 
which  does  not  leave  it  to  die  Coarts  (where 
the  testator  has  expressed  an  Ulegal  inten- 
tion) to  reject  what  he  has  said,  uid  mske 
the  estate  to  devolve,  not  in  the  conne 
pointed  out  in  the  wiU,  but  in  some  other 
course,  which,  under  the  encurastances,  nisf 
appear  convenient  and  easy  to  be  canied 
into  efieet. 

We  cannot  agree  with  the  observations  ai 
Mr.  Butler,  in  the  subsequent  part  of  the 
same  note  we  have  already  referred  to, 
where,  in  speaking  of  this  case  of  NiekoU  t. 
NichoUf  together  with  the  o^er  eaaes  prior 
to  PiU  V.  Jaekion^  he  says,  that  in  0U  these 
cases  the  ancestor  taking  an  estate  tail  so 
far  quadrated  widi  the  estate  intended  by 
the  testator  for  the  issue,  that  though  the 
quaUty  of  the  estate  taken  under  the  cf-fm 
doctrine  would  be  different  horn  the  quality 
of  the  estate  they  would  have  taken  under 
the  wiU,  stiU  it  would  not  vary  the  ooutk 
CMT  order  of  the  devolution  of  the  bmd. 
That  observation  ia  applicable  to  aU  the 
eases  except  NiehoU  v,  NiekoU^  hut  cer- 
tainly not  to  that  case.  The  decision  there 
appears  to  us  so  unintelligible,  that  we  can* 
not  think  ourselves  bound  by  it,  except  in  t 
case  precisely  similar,  which  the  case  now 
before  us  is  not. 

Taking,  then,  the  doctrine  of  cy-prts  to 
be  such  as  it  is  from  the  passage  we  quoted 
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from  Mr.  Butler's  note,  we  do  not  think  it 
can  in  any  case  properly  be  applied,  so  as 
to  carry  the  estate  in  a  line  of  succession 
different  from  that  which  the  testator  has 
directed.  Whether  we  should,  in  a  case 
precisely  similar  to  Nicholl  v.  Nicholl  or 
Pitt  T.  Jackson  (followed,  as  the  latter  has 
been,  by  Wigram,  V.C),  feel  ourselves 
bound  to  follow  those  decisions,  is  a  matter 
vhich  we  are  not  now  called  on  to  decide. 
It  is  enough  at  present  to  say*  that  they  do 
not  seem  to  us  in  terms  to  apply  to  this 
case,  in  which,  therefore,  our  certificate 
will  be  in  conformity  to  what  we  consider 
to  be  the  true  doctrine,  as  stated  by  Mr. 
Butler. 

To  bold  that  the  sons  of  P.  Monypenqy 
took  estates  in  tail  male,  would  be  to  hold 
that  they  took  estates  which  would  carry 
the  property  in  a  different  course  of  saeees- 
sion  from  that  indicated  by  the  testator. 
This  would  be  to  go  against  the  will,  and 
not  to  carry  its  provisions  or  any  part  of 
ito  provijiions  into  effect.  The  consequence 
is,  that  in  our  opinion  the  eldest  sgn  of 
P.  Monypenny,  if  he  had  had  a  son,  would 
have  taken  a9  estate  for  life  only,  and  all 
the  subsequent  estatea  are  void  for  remote* 
ne$s.  Some  stress  was  laid  in  the  argu- 
ment on  the  words  giving  the  property  over 
to  J.  Monypenny  in  default  of  ii^ue  of  my 
brother  PkilUpSt  or  in  case  of  his  w>t  leav 
i»g  am^  ui  bis  decease*    It  was  contended 


that  these  latter  words,  whatever  the  con- 
struction of  the  limitation  to  the  children  of 
P.  Monypenny,  made  the  devise  to  Thomas 
and  his  issue  good,  inasmuch  as  it  was  to 
take  effect  on  an  event  which  must  happen 
within  the  allowed  period  of  time,  viz.,  at 
the  death  of  P.  Monypenny,  if  he  should 
then  leave  no  issue,  which  event  happened. 
But,  looking  at  the  whole  context,  we 
think  the  real  meaning  of  the  words  was 
only  this,  on  the  death  and  figure  of  issue 
^f  mu  brother  P.  Moni^penn^,  whether  that 
failure  shall  occur  at  his  own  death  or  after- 
wards, I  devise  to  Thomas ;  and  therefore, 
whether  the  word  "  issue,"  there  used,  is 
to  be  construed  to  mean  issue  general,  or 
such  issue  as  had  been  previously  designated, 
in  either  case  the  limitation  over  will  be 
void,  as  being  an  attempt  to  create  estates 
whieh  were  to  commence  at  too  remote  a 
period,  viz.,  the  general  failure  of  issue  of 
P,  Monypenny,  or  the  failure  of  the  par- 
ticular issye  mentioned  by  the  testator. 

The  limitation  would  not  be  set  up  by 
holding  it  to  have  given  an  estate  tail  by 
implication  to  P.  Monypenny,  for  such  an 
estate  tail  would  be  bad,  as  not  being  to 
commence  till  after  the  failure  of  the  par- 
ticular previous  estates,  which  we  have 
already  stated  aje  void  for  remoteness. 
The  consequence  will  be,  tt^at  the  gavel- 
kind heirs  are  the  parties  entitled,  and  we 
ihall  send  our  certificate  accordingly. 

Certificate  aecqrdin^. 
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GOODCHILD  V.  LEADHAH  AND 
FERNYHOUOH. 


Practice — Process — Amendment^  to  save 
the  Statute  of  Limitations — Adding  Defen- 
dant, 

Where  in  an  action  against  A.  and  B,  as 
executors  of  C,  the  plaintiff,  after  declara- 
tion and  plea  f  discovered  that  C.*s  widow  was 
co-executrix  with  A,  and  B,  and  the  Sta" 
tute  of  Limitations  had  become  a  bar  since 
the  commencement  of  the  suit,  this  Court 
refused  to  allow  the  writ  of  summons  to  be 
amended,  by  adding  the  name  of  the  co- exe- 
cutrix as  a  defendant,  considering  that  such 
amendment  would  not  have  been  made  before 
the  Uniformity  of  Process  Act, 

Qusere — If  the  application  to  amend  had 
been  made  before  declaration  or  plea. 

In  this  case  a  writ  of  summons  in  an 
action  on  promises  was  sued  out  on  the 
27th  of  Septemher  1847)  against  the  defen- 
dants, as  executors  of  George  Allen,  who 
died  on  the  28th  of  June.  An  appearance 
was  entered  for  the  defendants,  and  the 
plaintiff  declared  on  the  15th  of  November. 
On  the  26th  the  defendants  pleaded  ne 
ungues  executors,  and  plene  administravit, 
as  to  part  of  the  declaration,  and  non  as- 
sumpsit to  the  residue.  The  plaintiff  then 
discovered  that  the  widow  of  the  testator, 
G.  Allen,  was  co-executrix  with  the  de- 
fendants ;  and  that,  on  the  21  st  of  October, 


she  had  obtained  probate  of  his  will,  with 
power  reserved  to  the  defendants  to  prove 
afterwards.  The  action  was  for  goods  sold 
and  delivered ;  and  the  last  item  in  the 
account  being  dated  the  29th  of  September 
1841,  a  fresh  action  would  have  been  barred 
by  the  Statute  of  Limitations.  Under  these 
circumstances,  Alderson,  B.  had  made  an 
order  at  chambers,  on  the  23rd  of  De- 
cember, that  on  payment  of  costs  the  plain- 
tiff should  be  at  liberty  to  amend  the  writ 
of  summons  and  all  subsequent  proceed- 
ings, by  adding  the  name  of  the  co-execu- 
trix as  a  defendant,  the  defendants  to  have 
till  the  4th  day  of  Hilary  term  to  plead  de 
novo,  with  liberty  to  the  parties  to  apply  to 
the  Court.  A  rule  was  obtained  to  rescind 
the  order,  on  the  ground  that  the  Judge 
had  no  power  to  m^e  it,  against  which 

Martin  now  shewed  cause. — ^Thcre  was  no 
plea  in  abatement  here ;  and  as  the  plaintiff 
will  otherwise  be  barred  from  bringing  a 
fresh  action,  the  Court  will  amend  the  writ 
of  summons — Brown  v.  FuUerton{l)i  «id 
the  cases  there  refeh^d  to.  This  question 
was  definitively  settled  in  the  case  of 
ChrUtie  v.  Bell  {2).  He  also  referred  to 
Roberts  v.  Bate{S),  The  amendment  will 
work  no  hardship  here ;  and  is  one  whicn 
might  have  been  made  before  the  Uniformity 

(1)  13  Mee.  &  WeU.  556  ;  B.c  ]4Liw  J.R'P- 
(n.b.)  Exch.  79. 

(2)  16  Law  J.  Rep.  (n.s.)  Ezch.  179. 
(S)  6  Ad.  &  R1.  778. 
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of  Process  Act— Carr  v.    Shaw  (4),   and 
Rutherford  v.  Mein  (5). 

Petersdofff,  contra. — Neither  a  Judge  nor 
the  Court  have  power  to  compel  a  mere 
stranger,  who  has  not  been  served  with  pro- 
cess, to  become  a  party  to  an  existing  suit. 

[Parke,  B. — The  doubt  I  entertain  is, 
whether  under  the  old  system  such  an 
amendment  could  have  been  made  so  late  in 
the  suit.  In  the  case  cited,  Rutherford  v. 
Mein,  a  special  capias  was  amended  by 
filling  up  a  blank  which  had  been  left  for 
the  defendant's  christian  name ;  but  the  re- 
port of  that  ease  does  not  shew  whether  it 
was  before  or  after  declaration.  When  the 
Uniformity  of  Process  Act  passed  there  was 
a  meeting  of  the  Judges  for  the  purpose  of 
considering  whether  amendments  ought  to 
be  allowed  in  the  new  process.  My  Brother 
Alderson  and  myself  could  not  see  how 
that  act  made  any  difference  with  respect  to 
amendments,  and  we  thought  that  the  same 
roles  should  prevail  as  under  the  old  system. 
There  was,  however,  a  large  majority  against 
us.  In  Roberts  v.  Bate^  my  Brother  Pat- 
teson  says,  the  Judges  resolved  not  to  amend 
under  the  new  process ;  and  refers  to  what  I 
said  in  Lakin  y.  Massie  (6).  The  resolu- 
tion of  the  Judges  is  also  correctly  stated  in 
Hodgkinson  v.  Hodgkinson  (7).  We  soon 
found  the  inconvenience  of  the  rule,  and 
in  this  court  we  determined  to  allow  of 
amendment,  by  adding  a  plaintiff  where  the 
action  would  otherwise  be  barred  by  the 
Statute  of  Limitations ;  and  that  is  the  rule 
by  which  we  go,  though  in  the  case  of 
Roberts  v.  BatCf  the  Court  of  Queen's  Bench 
did  not  agree  with  us.  The  question  is, 
could  this  amendment  have  been  made  be- 
fore  the  Uniformity  of  Process  Act  ?  Now 
there  is  a  great  difference  between  adding  a 
plaintiff,  which  is  done  by  his  own  consent, 
and  adding  a  defendant  against  his  consent? 
in  the  latter  case  you  undo  all  that  has  been 
done ;  you  must  serve  the  process  de  novo 
and  proceed  as  in  a  fresh  action.] 

[Alderson,  B. — Is  not  this  an  action 
rather  against  the  estate  of  the  deceased 
than  any  particular  person?  If  so,  it  would 
be  only  ante-dating  a  writ  with  which  the 
estate  had  been  already  served.] 

(4)  7  Tctbi  Rap.  299. 

(5)  2  Smith,  892. 

(6)  4T7r.889;s.e.3LawJ.Rep.(N.8.)  Ezoh.20S. 

(7)  1  Ad.  &  EL  533  ;  s.  c.  3  Law  J.  Rep.  (n.s.) 
K.B.  167. 


There  would  be  great  inconvenience  in 
so  considering  it.  Executors  must  satisfy 
the  claims  of  creditors  in  the  order  in  which 
they  come ;  and  if  service  of  process  in  this 
case  is  notice  to  the  executrix  of  the  plain- 
tiff's demand,  she  might  be  rendered  liable 
for  payments  made  between  the  time  of 
action  brought  and  service  of  the  amended 
writ.  The  name  of  a  plaintiff  even  will  not 
be  added  except  where  the  Statute  of  Limi- 
tations would  otherwise  bar  the  remedy. 

Pollock,  C.B. — I  think  this  rule  should 
be  made  absolute.  It  is  proposed  to  amend 
the  writ  of  summons  by  adding  another 
defendant  to  those  already  sued,  and  that 
after  declaration  and  plea — an  amendment 
which,  as  it  seems  to  me,  could  not  have 
been  made  before  the  Uniformity  of  Process 
Act;  and  I  am  not  aware  of  any  instance  in 
which  we  have  gone  further  since  the  alter- 
ation of  the  old  practice  by  that  statute. 
I  have  myself  always  considered  that  the 
practice  of  the  Court,  as  to  amendments, 
remained  the  same,  and  that  whatever  would 
have  been  done  before  the  Uniformity  of 
Process  Act  would  be  done  now.  I  think 
the  proposed  amendment  would  not  have 
been  allowed  under  the  old  system,  and 
ought  not  to  be  allowed  now.  It  is  unne- 
cessary to  go  forther,  or  to  say  under  what 
circumstances  such  an  amendment  niight 
possibly  be  allowed.  It  is  proposed  to  make 
a  person  a  defendant  who  is  not  before  the 
Court,  and  over  whom  we  have  no  power, 
which  makes  a  very  great  difference  between 
this  case  and  that  of  adding  a  plaintiff  who 
appears  before  the  Court  and  consents  to 
what  is  done. 

Parke,  B. — I  am  of  the  same  opinion. 
The  cases  of  Proton  v.  FuUerton  and  Christie 
V.  BeU  may  be  said  to  have  finally  settled 
the  practice  of  this  court  on  this  subject. 
The  question  was  one  of  considerable  im- 
portance, and  several  of  the  Judges  were 
consulted  on  the  subject  prior  to  those 
decisions;  but  it  must  not  be  taken  that 
all  the  Judges  were  consulted.  After  much 
deliberation  on  the  rule  come  to  after  the 
passing  of  the  Uniformity  of  Process  Act,  it 
was  agreed  that  we  would  abide  by  that  rule, 
and  would  not  amend  process,  except  when 
the  Statute  of  Limitations  would  otherwise 
be  a  bar ;  and  also  where  the  writ  varied 
from  the  prsedpe.  With  these  two  exceptions 
we  have  adhered  to  the  general  rule.     The 
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quefttioii,  t1iei*«f6re^  iti  Hits  cMe  is,  "^rhether 
thk  ametidmeht  tB,n  be  fAad«  Witbki  tb« 
scope  of  the  autboiity  we  hftV6  x^ferved  to 
ourselves  to  aknetid  th^  new  process.  Iti  Hath 
a  case  as  the  preitfetit^  I  agre^  thatire  btight 
to  have  the  ][)oWes  of  dcifing  whalet^r  vi^ald 
have  been  don^  nnder  the  old  systbtti ;  but, 
to  ftay  the  least  of  it,  I  feel  v^  gt^at 
d6Ubt  whethefr  such  an  alt^fatkm  as  thh 
would  have  been  made  ttnd«r  the  old  sys*- 
tem.  There  is  certainly  the  case  of  Ruther^ 
ford  V.  Meifif  where  under  the  old  practice 
Mk  am^dftiittit  ki  th^  name  of «  dfefendant 
was  allowed  in  mesne  process,  bat  at  what 
Wage  of  the  proceedings  does  not  appear 
When  Matters  have  gone  to  the  eiemt  ttiifey 
have  h^re,  an  amendtnent  by  adding  ^  n^w 
ddbndant  would  be  veky  inconvenii&nt^ 

A^DEtifeON,  B. — t  am  glad  I  laised  thib 
<^uestlon  for  the  opinion  of  the  Couit,  as 
the  effect  will  be  that  we  shall  now  be  Mb 
to  come  to  some  definite  ruk  on  the  subjects 
I  quite  agree  that  where  die  Statute  of 
Limitations  applies,  we  ought  to  amend  thfe 
n^W  process  in  the  same  way  as  the  Couttft 
Would  have  done  under  the  dd.  That  16 
now  the  rule  in  this  court,  and  I  believe 
in  all  the  courts.  If  t^6  appHeation  had 
been  made  at  an  earlier  fttage,  it  might  have 
beeU  different.  We  should,  ptobably,  ex*- 
ereise  the  sanve  diacr^ftion  that  our  prede^ 
cessors  did,  as  in  the  case  of  Ruthetfotd 
V.  Meiii.  But  we  will  not  make  this  amend>- 
ment ;  for  it  would  not  hiive  been  allowed 
under  the  old  practice.  It  creates  too  gk<es^ 
a  disturbance  in  the  proceedings.  In  thb 
case  of  adding  a  plaihtiff  the  disturbance  k 
but  slight. 

Platt,  B. — I  agree  that  thilB  amendment 
ought  not  to  be  allowed :  it>  in  ikct,  is  asking 
the  Court  to  repcssl  the  Statute  of  Limit- 
ations as  regards  the  -exeiMicrix. 


Ui 
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0OVieRl?0R    AND  COMt>ANt 
or   TBT^  BANK   OF  SCOtLAND 
^ENWICK. 


Banking  Co-partnership- — Scire  Facias 
against  Member  of — 7  Geo,  4.  c.  46.  s.  IS. 

The  Court  quashed  a  iorit  of  ^re  facias 
on  a  judgment  recovered  against  9he  public 
officer  of  a  banking  co-partnership,  UfMch 
alleged  thai  A.  By  '*  at  the  time  of  the  com- 
mencement  of  the  said  action  in  which,**  ^c, 


'*dnd  at  th^  Ume  offhi  tecowBty  anigiinwf 
of  the  said  judgment^  mas,  nmd  fi^m  tkena 
cMtimfMg  hAi  been,  nmd  ^U  H,  d  MM6er 
^fthe  said  ed^pofln^sk^"  ^ 

This  Was  It  i^lci  ddling  on  the  phuatiffii 
tb  shew  cauae  why  a  wtit  of  sev.  /«•  in  the 
following  form  should  not  be  quashed:— 
**  Vktoria,   by  the    gmce  of  God  of  the 
United  iCingdom  of  Gnsat  Britain  and  ire- 
hnd.  Queen,  d^ender  of  the  ftith,  to  the 
ftherifib  Of  London^  gt«^ng.    Whereas  the 
Govemo)^  and  Company  of  Ibo  Bank  of 
Scotland,  lately,  on  the  91at  day  of  Sep- 
tember, in  the  year  of  our  Lord  1847,  in 
Out  court,  before  ^e  Baton)  of  oar  Sxdi»- 
quer  at  Westminstfer^  under  and  by  virtue 
of  f^  statute  in  such  ease  made  and  pro- 
vided, by  the  judgment  of  the  aatte  Court, 
recovered  against  George  BardiSy'^as  and 
being  one  of  the  public  xfegi^lerad  oficen, 
for  the  time  being»  of  certain  penons  united 
in  co-partnership,  and  carrying  on  tiie  tnde 
or  business  of  bankers  in  Englafid,  by  and 
under  the  name  and  style  of  nnd  caOed 
the  North  of  Engknd  Joinl^tock  Banking 
Company,  for  the  purpose  of  earrying  oa 
the  business  of  bKnkera  hi  EnehiBd,  under 
the  provisions  of  a  eettain  not  of  pariiamettt, 
passed  in  the  7th  year  of  tho  reign  of  his 
late  Majesty  King  George  the  Frarth,  for, 
amongst  other  things,  the  better  i^gulatio^ 
co-partnenlilps  of  tertmn  bankfeira  fai  Ei^-^ 
land,  and  which  said  G.  Bufdia  had  ben 
duly  nominated,  appointed,  ahd  regislered 
one  of  the  publk  offioers  o^  the  aaid  co- 
partnership to  be  ttoed,  and  was  then  sued 
aft  the  nominal  defendant,  for  and  on  he- 
half  of  the  aaid  co-partnership,  according 
to  the  form  emd  effect  of  the  said  act  of  par- 
liamant,--e6,586<.79.  t^.,  for  theirdaini^ 
wbidi  they  had  sustained  as  wdl  on  occa- 
sion Of  ^ir  not  pMrfomung  ocitain  (bv^ 
mi«es  before  then  made  by  the  and  oa- 
paitnership,   to  the    said   Govertior  and 
Company  of  the  Bank  of  Scolkftd,  as  kt 
their  costs  and  charges  by  them  aibo^  their 
suit  in  that  behalf  ezpMMled»  vHwieof  the 
said  G.  Butdia,  as  such  puUie  oikgr  m 
aforesaid,  is  convicted,  as  by  iBI|iMting  Ae 
rolls  of  the    said  Ezdieqoct  andean  «f 
record ;  and  whereas,  by  and  M'-ewding  to 
the  provisions  and  the  form  attS  effeet  of 
the  said  statute  execution  nf«i  ^MJ  j<i%* 
ment  in  any  action  obtamd:  aglBBBt  any 
public  oiKcer  for  the  Ume  being  ^AHy  ittch 
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co-pattnenhip  as  in  the  said  aet  mentkmed, 
carrying  on  the  business  of  banking  under 
the  provisions  of  the  «idd  act,  whether  as 
plaintiff  or  defendant,  may  be  issued  against 
any  member  or  members  for  the  time  being 
of  sQcli  oo-partaersfaip,  and  now  <m  behalf 
of  the  said  Governor  and  Company  of  the 
Bank  of  Soodand,  in  the  same  court,  we 
have  beoi  informed  and  given  to  understaaid 
dist  although  judgment  be  thereupon  given, 
yet  execution  of  the  said  damages  still  re- 
iDsins  to  be  made  to  the  said  Governor  and 
Company  of  the  Bank  of  Scotland ;  and 
that  Oadibert  Smith  Fenwick,  ai  the  Hme 
of  the  commeneemeni  cf  the  eaid  tmthn,  in 
ufkhh  the  said  judgmen4  w»$  3o  obtained 
as  afore$aidf  and  tf I  the  time  ef  the  reeoeery 
and  ^vin§  of  the  eaid  jndgmenit  was,  and 
from  thenee  eontinuaiiy  hae  been^  and  stUi 
u,  a  member  of  the  said  c<hpartnerBhip  called 
"  The  North  of  England  Joint-Stock  Bank- 
ing Company,"  then  and  still  being  sudi  a 
co-partnenhip  as  in  the  said  statute  men- 
tioned, and  Uien  and  still  carrying  on  the 
business  of  banking,  under  the  provisions 
of  the  said  statute,  wheMfore  the  said  Go* 
vemor  and  Company  of  the  Bank  of  Scot*^ 
land  have  humbly  besought  us  to  provide 
them  a  proper  remedy  in  this  behalf;  and 
we  being  willing  that  what  is  just  in  this 
behalf  shouid  be  done,  command  you  that, 
by  honest  and  lawfoi  men  of  your  bailiwick, 
yon   make  known  to  the  said  Guthbert 
Smith  Fenwick  that  he  come  before  the 
Barons  of  our  said  Bxcheqner  at  Westmin- 
ster, on  the  18th  day  of  November  a.o.  1M7, 
to  shew  if  he  has  or  knows  of  anything  to  say 
lor  himself,  why  the  said  Governor  and  Com- 
pany of  the  Bank  of  Scotland  ou^t  not  to 
have  execution  against  him,  the  said  Cuthbert 
Smith  Fenwick,  for  the  damages  aforesaid, 
together  with  inlerest  thereon,  at  the  rate 
i>f  4i.  per  centum  per  annum,  from  the  said 
21st  day  of  Seplemb^  1  $47,  on  which  day 
:he  judgment    aforesaid  was  entered  up, 
lecording  to  the  force,  form,  and  effect  of 
the  said  recovery  and  of  the  statute  in  such 
^Me  made  and  provided,  if  it  shall  seem 
xpedtent  for  them  so  to  do ;  and  in  what 
Tianner  you  shall  execute  this  our  writ, 
nake   appear  to  tlie  Barons  of  our  smd 
^exchequer  at  Westminater  on  the   18th 
l.ty  of  November,  in  tlie  year  of  oar  Lord 
I847«   and  hate  you  there  the  names  of 
hf jse  by  whom  you  shall  so  make  known 
f>  him  and  this  writ.     Witness,  Sir  Frede^ 


rick  Pollock,  Knight,  at  Westminster,  the 
11th  day  of  November  in  the  eleventh  year 
of  our  reign.*' 

Sir  John  Bayley  shewed  cause. —-The 
case  of  Esdaile  v.  Tru»tutM{\)  is  relied  on 
by  the  other  side ;  but  there  the  Court  came 
to  no  decision  on  the  point,  the  plaintiff's 
counsel  having  consented  to  amend.  The 
objection  in  truth  is,  not  that  the  writ 
gives  the  defendant  insufficient  notice,  but 
that  it  gives  him  too  much. 

[RoLF£,  B.—- If  the  words  *^  member  for 
the  time  being,"  in  the  Idth  section  of  the 
7  Geo.  4.  c.  46,  mean  a  member  at  the 
time  the  writ  of  »e«.  fa,  issued,  then  the  writ 
states  two  grounds  of  liability.] 

In  no  ease  is  the  leave  of  the  Court  neces- 
sary, except  where  the  party  has  ceaaed  to 
be  a  member.  The  1 2th  section  of  the  statute 
declares  that  a  judgment  against  the  public 
officer  shall  have  the  like  effect  and  opera- 
tion upon  and  against  the  property  of  the 
co-partnership,  and  the  property  of  every 
member  thereof,  as  if  such  judgment  had 
been  recovered  against  such  co-partnership. 
If  the  writ  had  shewn  upon  the  &oe  of  it 
that  the  defendant  had  ceased  to  be  a  mem*- 
her  of  the  co-partnership,  then  it  would 
have  appeared  that  the  leave  of  the  Court 
was  necessary.  In  the  absence  of  any 
affidavit  to  shew  that  the  defendant  had 
ceased  to  be  a  member,  this  is  the  true  de- 
scription. 

WfUee,  in  support  of  llie  rule.  — -  In 
Bradietf  v.  If^sf^ar^  (2),  it  was  held  that 
the  issatng  a  eeire  faciae  without  leave  of 
the  Court  could  not  be  pleaded  as  a  defence 
in  bar  of  the  action,  but  was  an  irregu- 
larity merely,  for  which  an  application 
might  be  made  to  the  Court  to  set  aside  the 
writ.  If  the  defendant  vras  a  member  at 
the  time  of  the  judgment,  and  had  ceased 
to  be  so,  the  writ  could  not  issue  without 
leave  of  the  Court.  Whatever  construction 
is  put  upon  the  words  "  member  for  the 
time  being," — whether  it  means  "  member 
at  the  time  the  scire  facias  issued,"  or  '*at 
the  time  of  the  commencement  of  the  suit," 
the  present  writ  is  irregular.  Suppose  the 
defendant  was  in  fact  a  member  at  the  time 
of  the  judgment,  and  not  a  member  "  for 
the  time  being,"  and  a  declaration  is  deli- 
Tcied  following  the  form  of  the  writ,  the 

.  (1)  16  Law  J.  Rep.  (n.s.)  Ezch.  316. 

(Y)  11  Mee.  &  Wsl9.45!2 ;  s.  o.  12  Law  J.  Rep. 
(n.8.)  Gxeh.  458. 
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defendant  by  his  plea  must  deny  that  he 
was  a  member  at  the  time  of  the  judgment, 
and  also  *'  for  the  time  being."  The  plaintiff 
would  prove  that  the  defendant  was  a  mem- 
ber at  the  time  of  the  judgment,  though  not 
for  the  time  being;  and  the  result  would  be, 
that  the  plaintiff  would  have  the  benefit  of 
a  writ  issued  without  the  leave  of  the  Court 
in  a  case  in  which  the  leave  of  the  Court  is 
required.  It  was  on  that  ground  that  the 
writ  was  quashed  in  the  case  referred  to  by 
Parke,  B.,  in  Esdaile  v.  TrwiweU. 

RoLFE,  B. — The  rule  must  be  absolute. 
The  principle  of  the  case  of  EsdaiU  v. 
Trusiwell  governs  this.  The  statute  enables 
a  plaintiff  without  leave  of  the  Court  to 
issue  a  scire  facias  against  a  member  for 
the  time  being, — and  for  the  purpose  of 
disposing  of  Uiis  question,  I  will  assume 
that  the  words  "  time  being"  mean  at  the 
time  the  writ  issues,  for  I  think  it  makes 
no  difference  whether  it  mean  at  the  time 
of  the  commencement  of  the  suit.  The  sta- 
tute also  enables  a  plaintiff  to  have  execu- 
tion against  some  person  who  was  a  member 
of  the  co-partnership  at  the  time  of  the 
judgment  recovered ;  but  in  that  case  the 
leave  of  the  Court  is  necessary  before  issuing 
the  writ.  Here,  the  scire  facias  describes 
the  defendant  as  a  member  for  the  time 
being,  and  also  at  the  time  of  judgment 
recovered.  The  declaration  would  be  in 
the  same  form,  but  no  advantage  could  be 
taken  by  demurrer  to  such  a  declaration, 
therefore  the  defendant  must  take  issue  on 
it,  and  plead  that  he  was  not  a  member  '*  at 
the  time  of  judgment  recovered,"  or  "  for 
the  time  being."  If  it  should  turn  out 
at  the  trial  that  the  defendant  was  a  mem- 
ber at  the  time  of  judgment  recovered, 
though  not  for  the  time  being,  the  plaintiff 
would  be  entitled  to  execution  though  the 
writ  had  issued  without  leave  of  the  Court. 

Rule  absolute^  with  costs. 


1848 
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MARSH  0.  RICHAKD  DAVIES, 
JAMES  DAVIE8,  R.  TEBBOTT, 
AND  W.  £VAM8. 


Contract —  Churchwardens  and  Overseers^ 
Liability  of — Attorney's  Bill — Retainer, 

Justices^  in  Quarter  Sessions^  having  con* 
firmed  an  order  of  removal,  made  from  the 
parish  of  C,  to  the  parish  of  L,  upon  a 
preliminary  objection^  a  rule  nisi  was  after* 


wards  obtained  by  Z,  tn  1844,  for  a 
damus  to  the  Justices  to  enter  coKtvsmancti 
and  hear  the  appeal.  A  copy  of  the  nk 
was  served  upon  two  of  the  defendants^  /LD. 
and  R.  2*,  who,  at  that  time^  and  at  the 
commencement  of  the  suit,  were  the  church' 
wardens  of  C.  R.  T.  afterwards  signed  a 
retainer  to  the  plaintiff,  to  act  as  attoneff 
for  the  parish  of  C,  but  suhsequently  cmuh 
termanded  it.  R.  Z>.  did  not  iiUerfere. 
Before  the  rule  was  argued,  J.  D.  and  W,  E, 
the  other  defendants,  were  elected  overseers^ 
and  R.  D.  and  R.  T.  churchwardens.  Bc' 
fore  the  argument  on  the  rule  (which  was  dis^ 
charged)  the  plaintiff's  clerk  saw  J.  D.  re- 
peatedly about  the  rule,  and  was  asked  bif 
him  how  the  matter  was  going  on ;  he  also  tarn 
the  other  defendant  W.  E.  repeatedly  about 
it,  but  he  was  not  so  active.  The  plaintif'i 
bill  of  costs  having  been  delivered  to  one  of 
the  defendants,  they  all  expressed  readiness  to 
pay,  but  said  there  was  a  grudge  tn  the  parish : 
— Held,  that  the  defendants  were  not  UabU, 

This  was  an  action  of  debt  for  woHl  and 
labour  by  the  plaintiff^  as  an  attorney,  and 
for  money  paid  and  money  found  to  be 
due  on  an  account  stated.  The  defendants 
pleaded,  first,  that  they  were  never  in- 
debted ;  and,  secondly,  that  the  plaintiff 
did  not,  one  month  before  the  commence- 
ment of  the  action,  deliver  or  send  a  bill  of 
charges  subscribed  according  to  the  statute. 
Upon  these  pleas  issue  was  joined. 

The  case  was  tried,  before  Lord  Denman, 
C.J.,  at  the  Summer  Assizes  for  Mont- 
gomeryshire, 1846,  when  a  verdict  was 
found  for  the  plaintiff^  for  the  amount  of 
the  debt,  109/.  7s.  Sd.  and  40s.  costs,  sub- 
ject to  the  opinion  of  the  Court  of  Ex- 
chequer on  the  following  case. 

On  the  18th  of  December  1843  an  order 
was  duly  made  by  two  Justices,  for  the 
removal  of  one  Hugh  Hughes  and  family 
from  the  parish  of  Camo,  in  the  eounty  of 
Montgomery,  to  the  parish  of  Llanydl,  in 
the  county  of  Merioneth.  The  paupen 
were  removed  to  Llanycil,  under  this  order, 
on  the  Idth  of  January  following,  no  notice 
of  appeal  having  been  given.  The  oTe^ 
seers  of  the  poor  of  Llanycil  then  entered 
and  respited  an  appeal  at  the  ensuing  Mont- 
gomeryshire Sessions  in  April  1844;  and 
this  appeal  came  on  to  be  heard  at  the  fol- 
lowing Midsummer  Sessions,  July  4, 1844. 
A  preliminary  objection  was  taken  by  the 


HILARY  TERM,  1848. 


95 


respondents  to  the  appellants  being  heard ; 
that  they  had  not  given  twenty -eight  days' 
notice  of  their  intention  to  try,  in  compli- 
ance with  a  rule  of  that  court.    The  Justices 
held  this  objection  to  be  fatal,  and,  with- 
out entering  into  the  merits,  confirmed  the 
order,  with  costs.      In  Michaelmas  term, 
1844,  the  appellants  obtained  a  rule  nisi 
from  the  Court  of  Queen's  Bench,  calling 
upon  the  Justices  of  Montgomeryshire  to 
shew  cause  why  a  writ  of  mandamus  should 
Dot  issue,  commanding  them  to  enter  con- 
tinuances and  hear  the  appeal.     Copies  of 
this  rule  were  served  upon  Richard  Davies, 
who  then,  and  from  thence  until  and  at  the 
6me  of  commencing  this  action,  was  one  of 
the  churchwardens  of  the  parish  of  Camo, 
and  upon  Griffith  Oittins,  then  one  of  the 
overseers  of  the  poor  of  the  said  parish. 
One  Enoch  Morgan  was  then  the  other 
overseer  of  the  poor,  and  the  defendant, 
Robert  Tebbott,  the  other  churchwarden. 
After  Gittins  had  been  served  with  a  copy 
of  the  rule  nm,  he  called  on  the  plaintiff 
at  his  office,  to  consult  him  upon  the  sub- 
ject, and  signed  a  written  retainer,  of  which 
the  following  is  a  copy  :— 
"  Parish  Officers  of  Llanycil,  appellants. 
*'  Parish  Officers  of  Camo,  respondents. 
'*  Mr.  John  Marsh,  solicitor,  Camo. 

*•  We  do  hereby  retain  you  as  our  attor- 
ney to  shew  cause,  on  our  behalf,  against 
I  rule  obtained  by  the  appellant  parish 
or  directing  continuances  to  be  entered  for 
rying  this  cause  on  the  merits,  and  we 
lereby  instruct  you  to  take  such  steps  in 
he  matter  as  you  may  think  proper.  Dated 
his  18th  day  of  December  1844. 
(Signed) 
"  Griffith  Gittins,  '^ 

"The  mark  +  of  Enoch  > Overseers. 
Morgan,  J 

"  Robert  Tebbott,  churchwarden. 
••  Witness,  W.  J.  Edwards." 
The  defendant,  Robert  Tebbott,  one  of 
le  churchwardens,  shortly  afterwards  signed 
)e  retainer,  and  Enoeh  Morgan,  the  other 
verseer,  put  his  tnark  thereto.  On  the 
^th  of  January  1845,  the  defendant,  Robert 
ebbott,  gave  the  plaintiff  notice  in  writing, 
•tmtermanding  such  retainer.  The  fol- 
wing  is  a  copy: — "  Sir,  on  December 
rth,  1844,  I  requested  you  not  to  proceed 
rainst  Mr.  Lloyd  Williams's  mandamus.  I 
rain  declare  that  I  will  not  be  responsible 
r  any  expense  you  may  incur  contrary  to 


my  direction,  as  well  as  contrary  to  the 
wishes  of  all  the  parishioners. 

"  I  am,  &c.,  Robert  Tebbott." 

The  defendant,  Richard  Davies,  was 
never  asked  to  sign  the  retainer,  and  did 
not  interfere.  The  plaintiff  obtained  copies 
of  the  affidavits  upon  which  the  rule  nisi 
had  been  obtained  from  the  agents  in 
London,  and  caused  affidavits  to  be  pre- 
pared, and  drew  up  a  brief  for  counsel  to 
shew  cause  against  the  rale.  Before  this 
rule  was  argued  there  occurred  a  change  in 
the  parish  officers.  In  the  month  of  March 
1845,  the  defendants,  James  Davies  and 
William  Evans,  were  duly  elected  overseers 
of  the  poor  in  the  room  of  Griffith  Gittins 
and  Enoch  Morgan.  The  other  two  defen- 
dants, Richard  Davies  and  Robert  Tebbott, 
were  re-elected  to  the  office  of  churchwar- 
dens. The  plaintiff's  clerk  saw  James  Davies 
repeatedly  about  the  rule,  who  asked  how 
the  matter  was  going  on.  He  also  saw  Wil- 
liam Evans  repeatedly  about  it,  but  he  was 
not  so  active,  James  Davies  being  the  man- 
ager. James  Davies  often  inquired  of  Griffith 
Gittins  how  the  affair  was  going  on  in  Lon- 
don. 

The  rale  came  on  for  argument  in  Trinity 
term,  1845,  on  the  1 1th  of  January,  in  the 
Bail  Court  of  the  Queen's  Bench,  and 
after  consideration  Wightman,  J.  discharged 
the  rule,  without  costs.  At  the  latter  end 
of  June  1845,  the  plaintiff  communicated 
the  result  to  the  defendant,  James  Davies, 
and  to  other  parishioners.  On  the  28th  of 
January  1846,  the  plaintiff  delivered  to  the 
said  James  Davies  a  bill  of  his  costs  and 
charges,  duly  signed,  headed,  and  directed. 

All  the  defendants  expressed  readiness 
to  pay,  but  said  there  was  a  gradge  in  the 
parish.  No  bill  was  delivered  by  the 
plaintiff  to  any  of  the  other  defendants. 
James  Davies  afterwards  caused  a  parish 
vestry  to  be  summoned,  at  which  it  was 
determined  to  resist  payment  of  the  bill ; 
and  this  action  was  commenced  in  the  fol- 
lowing March. 

Upon  this  state  of  facts,  it  was  contended, 
at  the  trial,  for  the  defendants,  that  the 
plaintiff  ought  to  be  nonsuited;  first,  on 
the  ground  that  the  four  defendants  were  not 
the  proper  parties  to  be  sued;  secondly, 
that  the  delivery  of  the  plaintiff's  bill  of 
costs  to  James  Davies  alone  was  not  a  suffi- 
cient delivery  thereof  within  the  statute 
6  &  7  Vict.  c.  73. 
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If  the  Court  should  be  of  opinion  that 
the  action  was  properly  brought  against  the 
present  defendants,  and  that  the  plaintiff's 
bill  of  costs  was  duly  delivered  in  compli- 
ance with  the  statute,  the  verdict  on  both 
issues  for  the  plaintiff  is  to  stand  as  entered. 
If  the  Court  should  be  of  a  contrary  opinion 
on  either  of  the  above  pcnnts,  then  a  non- 
suit is  to  be  entered,  or  a  verdict  for  the 
defendants,  as  the  Court  roay  direct. 

Towiuend,  for  the  plaintiff. — All  the 
defendants  are  liable,  as  one  parish  officer 
can  bind  the  other  parish  officers.  The 
King  v.  BeesUm{l)  shews  that  under  an 
act  of  parliament  which  enables  the  churoh- 
wazdens  and  overseers  both  to  contract  for 
the  providing  for  the  poor,  the  eontract  of 
the  miijority  of  the  churchwardens  and  over- 
seers will  l^nd  the  rest,  and  it  is  not  neces- 
sary that  aU  should  concur. 

[Alderson,  B.-— That  was  not  the  ease 
of  a  personal  liability  on  the  part  of  the 
overseers.] 

In  Kirhjf  v.  Banitier  (2)  an  action  was 
brought  against  the  five  defendants,  who 
were  parish  officers,  and  who  had  given  to 
paupers  orders  for  goods  upon  the  plain- 
tiff, who  was  a  shopkeeper:  it  was  held 
that  the  plaintiff  in%ht  recover  against  the 
five,  although  the  orders  had  been  signed 
by  three  only. 

[Pollock,  C.B.— That  case  was  put 
upon  the  ground  that  the  five  were  not 
liable,  unless  the  jury  were  of  opinion  that 
they  all  jointly  contracted.] 

[Alderson,  B.— The  plaintiff,  in  that 
case,  might  reasonably  contend  that  although 
all  five  did  not  sign  the  orders,  yet  that 
they  authorized  the  delivery  of  the  goods.] 

Weib^f  V.  Brown  (3)  is  in  point. 

[Pabks,  B. —  The  defendants  had  no 
intention  of  making  themselves  personally 
liable.  An  attorney  will  often  go  on  with 
parish  busiBess  without  any  contract  at  all, 
on  the  faith  of  being  paid  out  of  the  parish 
funds.] 

An  overseer  is  bound  by  the  contract  of 
his  co-overseer — Malkm  v.  yickerstuff(4). 

[Pollock,  C.B. — Thatdedsion is  directly 
against  the  plaintiff's  view  of  the  case.] 

Secondly,  there  was  evidence  of  the  adop- 

(1)  3T6nnR«p.£92. 

(2)  5  B.  &  Ad.  1069 ;  8.  c.  3  Law  J.  Rep.  (m.s.) 
M.C.  69. 

(8)  8  Uw  TimM.  122,  1S45. 
(4)  3  B.  &  AM.  89. 


tion  of  tlie  contract  by  the  defendants ;  for, 
James  Davies,  one  of  the  defendants,  in 
speaking  of  the  rule  for  the  mandamni,  re- 
peatedly asked  how  it  was  going  on ;  tnd 
they  all  expressed  readiness  to  pay,  bat 
said  that  there  was  a  grudge  in  the  pansh. 

[Parks,  B. — Tebbott  signed  the  rettxner 
to  the  plaintiff,  and  therefore  prim&fade 
would  be  liable ;  but  two  days  afterwudi 
he  stated  to  the  plaintiff  in  writing  that  he 
would  not  be  bound.  It  ia  true,  be  after- 
wards expressed  his  readiness  to  pay,  bat 
said  there  was  a  grudge  in  the  pariah.  Row 
is  that  an  adoption  of  the  retainer  which  be 
had  countermanded  ?  He  did  not  express 
his  readiness  to  pay  out  of  hia  own  fundi, 
but  out  of  those  of  the  parish,  and  he  was 
prevented  from  doing  the  latter  by  the 
grudge  that  existed  in  the  parish.] 

The  work  was  for  the  benefit  of  the 
parish ;  and  the  defendants'  allowing  it  to  go 
on,  and  making  inquiriefl  as  to  its  progress 
are  evidence  of  their  assent  to  the  plaintif  i 
being  retained. 

[Pabkb,  B. — That  is  no  evidence  of 
assent] 

Admitting,  however,  that  overseers  eannot 
bind  their  successors,  still  if  a  party  acu 
without  the  authority  of  his  principal,  and 
the  latter  afterwards  adopts  his  acts,  he  if 
bound  by  them-^^Storjf  on  Agene^^  906, 
McLean  v.  Dunn  (5).  Ex-overseers,  hov- 
everi  may  be  considered  as  the  agents  o( 
their  successors  in  office. 

[Parks,  B. — If  your  argument  is  coned ; 
overseers  may  be  considered  as  partnen  in 
trade.] 

Wehby^  contrii,  was  not  called  on. 

Parke,  B. — ^The  defendants  are  entidcd 
to  judgment  of  nonsuit.  If  diere  was  so 
contract  at  all,  and  the  plaintiff  looked  ta 
the  funds  of  the  pariidi  for  v^payment,  k 
follows  that  he  cannot  sue  anybody.  If 
the  retainer  ia  looked  at,  it  appears  that  om 
party  is  not  bound,  aa  he  diadalmed  ha 
retainer ;  and  there  is  no  evidenoe  whatem 
of  his  having  revoked  that  cSadbimer.  IW 
truth  is,  the  defendanta  wodU  loife  k* 
wUMng  to  pay  the  plaialilPls  4bU  mtf  d 
the  pariah  funds,  but  were  pcev«Bfeidbf  t 
feud  exuting  in  the  paridL 

Poixocn:,  C.  B.,  kuaumtti  B^  «< 
Platt,  B«  concurred. 


(5)  4  Biay.  782;  sa  6  Umh 
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Railway  Corwpany  —  Deposits  —  Money 
had  and  received — Subscribers*  Agreement 
--Fraud, 

In  1845  a  railway  company,  provisionally 

registered^  issued  a  prospectus^  which  stated 

the  capital  to  be  1,500,0002.,  in  60,000 

shares  of  251.  eaeh^     The  plaintiff  having 

applied  for  shares,  and  having  received  a 

letter  of  allotment  for  forty  shares,  requiring 

him  to  pay  the  sum  of  10  5  L  as  a  deposit 

thereon,  on  or  before  the  I6th  of  October, 

paid  the  amount  on  that  day>     On  the  4th 

of  November,  the  plaintiff  signed  the  sub- 

icribers*  agreement,  containing  the  usual  terms 

as  to  the  disposition  of  the  deposits.     Of  the 

whole  amount  of  shares,  about  35,000  were 

allotted,  and  out  of  this   number  deposits 

were  paid  up  on  18,160  only.     These  facts 

were  not  communieated  to  the  plaintiff  before 

signing  the  deed: — Held,  in  an  action  by 

the  plainiiffto  recover  from  a  member  of  the 

managing  committee  the  whole  amount  of  his 

deposits,  that  the  withholding  of  the  above 

facts  did  not  amount  to  fraud,  so  as  to  avoid 

the  subscribers^  agreement. 

Indebitatus  assumpsit,  for  money  paid, 
money  had  and  received,  and  on  an  account 
stated. 

Plea— Non  assumpsit. 

At  the  trial,  before  Pollock,  C.B.,  at 
the  London  sittings  after  Michaelmas  term 
last,  the  following  facts  were  proved : — The 
plaintiff  is  a  solicitor,  residing  in  West- 
minster ;  and  the  defendant  was  one  of  the 
managing  committee  of  the  Midland  and 
Eastern  Counties  Railway  Company.  In 
the  year  1845  a  committee  was  formed 
for  carrying  into  effect  a  railway  from  Cam- 
bridge to  Worcester,  to  be  called  the  Mid- 
^d  and  Eastern  Counties  Railway.  The 
3rospectus  of  the  company,  which  was  pro- 
.  isionally  registered,  stated  the  capital  to  be 
l,500,OOOi.,  in  60,000  shares  of  25i.  each ; 
ieposit,  2i.  12«.  6<I.  per  share.  The  plain- 
itf  having,  on  the  2nd  of  September,  applied 
::ir  fifty  shares  in  the  undertaking,  received 
n  the  1  st  of  October,  a  letter  of  allotment, 
bating  that  the  committee  had  allotted  him 
^rty  shares  in  the  company,  requiring  him 
3  pay  the  sum  of  21,  \2s,  6d,  per  share, 
mounting  to  105/.,  on  or  before  the  16th 
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inst.,  and  adding,  that  in  default  of  payment 
the  allotment  would  be  cancelled.  On  the 
16th  of  October  the  plaintiff  paid  the  de- 
posit^  and  received  the  scrip.  On  the  4th 
of  November,  the  subscribers'  agreement, 
containing  the  usual  terms  as  to  the  dispo- 
sition of  the  deposits,  was  sent  to  London, 
and  was  on  that  day  executed  by  the  plain- 
tiff. About  35,000  shares  in  the  whole  were 
aUotted,  but  of  this  number,  in  consequence 
of  the  sudden  depreciation  of  railway  shares, 
deposits  were  paid  on  18,160  only.  The  bill 
of  the  company  was  read  a  third  time  in  the 
House  of  Commons,  but  failed  to  pass  the 
House  of  Lords,  the  committee  deciding 
that  the  preamble  was  not  proved.  Under 
these  circumstances,  it  was  contended,  on 
behalf  of  the  plaintiff,  that  the  permitting 
the  plaintiff  to  sign  the  deed  without  inform- 
ing him  that  a  portion  only  of  the  deposits 
had  been  paid,  amounted  to  such  a  fraud  as 
avoided  the  subscribers*  agreement,  and  en- 
titled the  plaintiff  to  recover  his  deposits. 

The  learned  Judge  was  of  opinion  that  no 
case  of  fraud  had  been  estabUshed,  and  he 
directed  a  nonsuit. 

Martin  now  moved  to  set  aside  the  non- 
suit, and  for  a  new  trial. — In  this  case  there 
was  evidence  of  fraud:  the  officer  of  the 
company,  at  the  time  of  sending  the  deed 
to  the  plaintiff  for  signature,  was  aware 
that  18,160  shares  only  had  been  paid  for; 
and  under  those  circumstances  it  was  frau- 
dulent in  him  to  send  the  subscribers*  agree-* 
ment  to  the  plaintiff  for  signature.  There 
was  a  fraudulent  concealment  of  a  material 
fact ;  and,  in  a  case  like  this,  a  suppressio 
veri  and  allegatio  falsi  are  the  same.  The 
effect  of  the  conduct  of  the  officer  of  the 
company  was  to  represent  that  a  sufficient 
number  of  shares  had  been  allotted  to  en- 
title the  company  to  go  on.  It  is  not  con- 
tended by  the  plaintiff  that  the  reservation 
of  a  few  shares,  for  the  purpose  of  giving  a 
boon  to  landowners,  or  for  enabling  Uie  com- 
pany to  make  advantageous  arrangements 
with  other  companies,  is  fraudulent ;  but,  in 
the  present  case,  18,160  shares  only  had 
been  paid  for  out  of  60,000 — Nockells  v. 
Crosby  (1).  Walstab  v.  Spottiswoode  (2) 
and  Garwood  v.  Ede  (3)  shew  what  are  the 

(1)  3  a  &  C.  814;  S.O.  5  D.  &  R.  751. 

(2)  15  Mee.  &  Welt.  501 ;  b.  c.  15  Law  J.  Rep. 
(n.s.)  Exoh.  198. 

(a)  Ante,  Exoh.  29. 
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ngfafs  of  parties  when  the  consideration  for 
the  payment  of  money  has  failed. 

[Alderson,  B. — In  cases  of  this  kind 
parties  hegin  to  subscrihe  the  deed  long 
before  all  the  deposits  are  collected.  The 
defendant  might  honestly  believe  that  other 
names  would  come  in.] 

[P0LZ.0CK,  C.fi. — The  promoters  went 
to  parliament,  and  got  through  the  House 
of  Commons,  but  foiled  in  the  House  of 
Lords.     There  was  no  fraud.] 

[Parke,  B. — Few  deeds  are  executed  at 
a  time  when  all  the  shares  are  allotted.] 

[Alderson,  B. — i  think  in  this  instance 
the  plaintiff  would  have  executed  the  deed, 
although  he  had  been  aware  Uiat  18,160 
shares  only  had  been  paid  for.] 

Fet  Cwriam, — There  is  no  ground  for  a 
rule  in  this  case. 

Rule  refiued. 
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SPOTSWOOD  tr.  BARROW  AND 

ANOTHER. 


Pleading — Argumentativeness — Readiness 
and  Willingness, 

The  declaration  stated,  that  the  plainHjf 
agreed  with  the  defendants  to  act  as  their 
salesman  for  a  year^  and  not  to  he  connected 
with  any  other  house  in  dispoeingf- of  their 
goods,  and  that  the  defendants  agreed  to  pay 
the  plaintiff  2001.  for  such  servUude,  Aver" 
ment,  that  the  plaintiff  entered  into  the  defeU'- 
dents*  service,  and  was  not  connected  with 
any  other  house,  and  had  always  until  the 
expiration  of  one  year  from  the  making  of 
the  agreement,  been  ready  and  willing,  and 
offered  to  remain  in  such  employ.  Breach^ 
that  the  defendants  would  not  suffer  the 
plaintiff  to  act  as  their  salesman  during  the 
remainder  of  the  year,  b%Kt  discharged  him 
from  the  performance  of  his  agreement,  and 
had  not  paid  him  the  2001.  Plea,  as  to 
the  non-payment  of  the  200/.,  that  after 
the  plaintiff  ceased  to  be  in  the  defendaM 
employ,  and  during  the  said  year,  he  entered 
into  the  service  of  another  house,  and  be- 
came connected  with  that  house  in  disposing 
of  their  goods  :'-^Held,  on  special  demurrer^ 
that  the  plea  was  bad,  as  amounting  to  an 
argumentative  denial  of  the  plaintiff* s  rea-' 
diness  and  willingness  to  continue  in  the 
defendants*  employment. 


Assumpsit.  The  declaration  staled  that 
the  plaintiff  agreed  with  the  defiendanti  to 
act  as  their  salesman  for  one  year,  to  devote 
the  whole  of  his  time  to  them  as  their  tra- 
veller, and  not  to  be  connected  in  any  way 
with  any  other  house,  in  disposing  of  thdr 
goods;  and  the  delinidants agreed  to  pay  the 
plaintiff  200L  per  aminm  for  aoek  aerviliide. 
The  declaration  then  averred,  that  the 
plaint^  entered  into  the  defendants*  em- 
ploy, and  continued  theiein»  and  devoted 
the  whole  of  his  time  as  travelleft  and 
was  not  connected  with  any  other  home, 
and  had  always  until  the  expiiBtiao  of  one 
year  from  the  making  of  tlie  aaid  agiee- 
ment,  been  ready  and  willing,  and  olfered 
to  remain  in  such  eaaploy,  and  not  to  be 
connected  with  any  other  bottse;  yet  the 
defendants  would  not  suffer  the  jiemuS  to 
act  as  salesman  during  the  reosainder  of 
the  said  year,  and  wholly  diwrhiiiycd  hba 
from  the  &r^er  perfomuDioe  of  the  ssid 
agreement,  and  had  not  fwid  the  pisintiiF 
the  said  smn  of  200^  for  the  said  year. 

Fourth  plea,  as  to  so  much  aa  rriates  to 
the  not  paying  die  plaintiff  the  aum  sf 
200^  for  one  year,  that  after  the  i»laintiff 
ceased  to  be  in  the  defendaata'  emjpiof^  and 
during  the  said  period  of  one  year,  the 
plaintiff  entered  into  the  aervice  of  another 
house  than  that  of  the  defendanta,  to  wit, 
the  house  of,  &c.,  and  became  connected 
with  the  said  house  in  disposing  of  their 
goods  during  the  renudnder  of  the  asid  yasr. 
Verification. 

Special  demnrreTy  aasigmag  for  canses 
that  the  fourth  plea  neither  traversed,  nar 
confessed  nor  avoided  the  oauae  of  action ; 
that  if  it  were  deemed  a  traverse  it  was  bai 
as  argumentative,  but  if  it  were  deouMd  s 
plea  in  eonfesaion  and  avoidance^  then  it 
did  confess,  but  did  not  sufficiently  nvoid. 

H.  HiU^  in  support  of  the  demmnt. 
cited  thecasea  of  Aspdim  v.  Auetiss  (1)  aad 
Dunn  V.  Sayles  (2). 

T.  JoneSf  for  the  defendaata.— *Tlie  brea^ 
in  this  case  is  the  non^^pa^^aient  of  the  1M« 
to  the  plaintiff,  and  before  tho  plaintiC  am 
succeed,  he  must  shew  that  Ina  tnedaaem 
and  willingneas  to  aerve,  oonpkNi  vrkh  ^ 
defendants'   refusal    to    employ  Un^  ass 

(1)  5Q.B.Rep.67lIa.cUJ.a«rJ,Bfln.(aJ.) 
Q.B.  155. 

(2)  Ibid.  689;  s.c.  13  Uw  J.  !Up.  (».&)  ^& 
159. 
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Railway  Cowpany  —  Deposits  —  Money 
had  and  received — Subscribers*  Agreement 
— Fraud, 

In  1845  a  railway  company,  provisionally 
registered^  issued  a  prospectus,  which  stated 
the  capital  to  be  1,500,0002.,  in  60,000 
shares  of  252.  ectch.  The  plaintiff  having 
applied  for  shares,  and  having  received  a 
letter  of  allotment  for  forty  shares,  requiring 
him  to  pay  the  sum  of  105/.  as  a  deposit 
thereon,  on  or  before  the  I6th  of  October, 
paid  the  amount  on  that  day.  On  the  4th 
sf  November,  the  plaintiff  signed  the  sub^ 
scribers*  agreement,  containing  the  usual  terms 
as  to  the  diiposition  of  the  deposits.  Of  the 
whole  amount  of  shares,  about  35,000  were 
allotted,  and  out  of  this  number  deposits 
were  paid  up  on  18,160  only.  These  facts 
were  not  communicated  to  the  plaintiff  before 
signing  the  deed: — Held,  in  an  action  by 
the  plainiiffto  recover  from  a  member  of  the 
managing  committee  the  whole  amount  of  his 
deposits^  that  the  withholding  of  the  above 
facts  did  not  amount  to  fraud,  so  as  to  avoid 
the  stAseribers*  agreement. 

Indebitatus  assumpsit,  for  money  paid, 
money  had  and  received,  and  on  an  account 
stated. 

Plea— Non  assumpsit. 

At  the  trial,  before  Pollock,  C.B.,  at 
the  London  sittings  after  Michaelmas  term 
last,  the  following  facts  were  proved : — The 
plaintiff  is  a  solicitor,  residing  in  West- 
minster ;  and  the  defendant  was  one  of  the 
managing  committee  of  the  Midland  and 
Eastern  Counties  Railway  Company.  In 
the  year  1845  a  committee  was  formed 
for  carrying  into  effect  a  railway  from  Cam* 
bridge  to  Worcester,  to  be  called  the  Mid- 
land and  Eastern  Counties  Railway.  The 
prospectus  of  the  company,  which  was  pro- 
visionally registered,  stated  the  capital  to  be 
1,500,0002/,  in  60,000  shares  of  252.  each ; 
deposit,  22.  I2s,  6d,  per  share.  The  plain- 
tiff having,  on  the  2nd  of  September,  applied 
for  fifty  shares  in  the  undertaking,  received 
on  the  1st  of  October,  a  letter  of  allotment, 
stating  that  the  committee  had  allotted  him 
forty  shares  in  the  company,  requiring  him 
to  pay  the  sum  of  22.  12«.  6d.  per  share, 
amounting  to  1052.,  on  or  before  the  16th 
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inst.,  and  adding,  that  in  default  of  payment 
the  allotment  would  be  cancelled.  On  the 
16th  of  October  the  plaintiff  paid  the  de- 
posit^  and  received  the  scrip.  On  the  4th 
of  November,  the  subscribers'  agreement, 
containing  the  usual  terms  as  to  the  dispo- 
sition of  the  deposits,  was  sent  to  London, 
and  was  on  that  day  executed  by  the  plain- 
tiff. About  35,000  shares  in  the  whole  were 
allotted,  but  of  this  number,  in  consequence 
of  the  sudden  depreciation  of  railway  shares, 
deposits  were  paid  on  18,160  only.  The  bill 
of  the  company  was  read  a  third  time  in  the 
House  of  Commons,  but  failed  to  pass  the 
House  of  Lords,  the  committee  deciding 
that  the  preamble  was  not  proved.  Under 
these  circumstances,  it  was  contended,  on 
behalf  of  the  plaintiff,  that  the  permitting 
the  plaintiff  to  sign  the  deed  without  inform- 
ing him  that  a  portion  only  of  the  deposits 
had  been  paid,  amounted  to  such  a  fraud  as 
avoided  the  subscribers*  agreement,  and  en- 
titled the  plaintiff  to  recover  his  deposits. 

The  learned  Judge  was  of  opinion  that  no 
case  of  fraud  had  been  established,  and  he 
directed  a  nonsuit. 

Martin  now  moved  to  set  aside  the  non- 
suit, and  for  a  new  trial. — In  this  case  there 
was  evidence  of  fraud :  the  officer  of  the 
company,  at  the  time  of  sending  the  deed 
to  the  plaintiff  for  signature,  was  aware 
that  18,160  shares  only  had  been  paid  for; 
and  under  those  circumstances  it  was  frau- 
dulent in  him  to  send  the  subscribers*  agree- 
ment to  the  plaintiff  for  signature.  There 
was  a  fraudulent  concealment  of  a  material 
fact ;  and,  in  a  case  like  this,  a  suppressio 
veri  and  allegatio  falsi  are  the  same.  The 
effect  of  the  conduct  of  the  officer  of  the 
company  was  to  represent  that  a  sufficient 
number  of  shares  had  been  allotted  to  en- 
title the  company  to  go  on.  It  is  not  con- 
tended by  the  plaintiff  that  the  reservation 
of  a  few  shares,  for  the  purpose  of  giving  a 
boon  to  landowners,  or  for  enabling  Uie  com- 
pany to  make  advantageous  arrangements 
with  other  companies,  is  fraudulent ;  but,  in 
the  present  case,  18,160  shares  only  had 
been  paid  for  out  of  60,000 — Nockells  v. 
Crosby  (I).  WaUtab  v.  Spottiswoode  (2) 
and  Garwood  v.  Ede  (3)  shew  what  are  the 

(1)  3  a  &  C.  814;  8.0.  5  D.  &  R.  751. 

(2)  15  Mee.  &  Wels.  501 ;  b.  c.  15  Law  J.  Rep. 
(w.i.)  Exoh.  193. 

(3)  Jnte,  Ezch.  29. 
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WiUeSt  in  support  of  the  demtirrer. — The 
declaration  is  bad  in  omitting  to  aver  that 
the  defendant  had  no  reasonable  and  pro- 
bable cause  for  arresting  the  plaintiff — De 
Medina  v.  Grove  (1).  He  was  then  stopped 
by  the  Court. 

Lush,  for  the  plaintiff. — ^The  declaration  is 
good.  De  Medina  v.  Orove  is  not  in  point, 
as  the  judgment  in  that  case  was  not  regular. 
There  it  was  necessary  to  aver  that  the 
arrest  took  place  without  reasonable  and 
probable  cause,  because  it  did  not  appear 
that  there  were  not  other  debts,  and  the 
defendant  was  justified  in  issuing  the  writ. 
But  here  the  defendant  was  not  warranted 
in  issuing  execution,  for  the  final  order  for 
protection  had  beep  made  previously  and 
still  continued  in  force. 

[Parks,  B. — It  may  have  issued  from  an 
improper  Court,  or  have  been  surreptitiously 
obtained.] 

That  supposition  is  not  consistent  with 
the  averments  in  the  declaration. 

[Parkb,  B.  •—  Suppose  the  defendant 
considers  -the  document  a  forgery,  in  what 
manner  is  he  to  contest  it  ?] 

By  making  an  application  to  the  Court. 
The  defendant  issued  the  writ  wilfully  and 
maliciously. 

Parke,  B. — The  defendant  is  entitled  to 
judgment.  He  is  not  liable  unless  he  arrests 
the  plaintiff  without  reasonable  and  probable 
cause.  The  declaration  does  indeed  contain 
an  averment  of  the  writ  having  been  sued 
out  maliciously,  but  does  not  contain  an 
averment  of  a  want  of  reasonable  and  pro« 
bable  cause.  The  defendant  may  have 
supposed  bond  fide  that  the  protection  was 
void. 

Alderson,  B.  and  Platt,  B.  concurring, 
Judgment  for  the  defendant. 


1848 
Jan 


148.     \ 
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LATTIMORE  V.  GARRARD. 


Pleading  —  Farming  Improvements  — 
Averment  of  Request  to  appoint  Valuer. 

The  declaration  stated^  that  in  consider^ 
ation  that  the  plainHff  had  become  tenani  to 
the  defendant  of  a  farm,  upon  the  terms  thai 
if  the  plaintiff  should  receive  from  the  de^ 
fendani  notice  to  quit,  and  should  have  made 

(1)  lo  the  Queen's  Bench;  not  yet  reported. 


expensive  improvements' upon  ike  /am,  fer 
which  the  subsequent  crops  should  not  hsm 
compensated  the  plaintiffs  ike  farm  shesld^ 
upon  the  determination  of  the  tenancy,  bt 
looked  over  by  two  men;  one  to  be  appskstsi 
by  each  party,  and  thai  the  persons  so  op- 
poinied  should  determme  to  what  compen- 
sation the  plaintiff  should  be  entitled,  tie 
defendant  promised  the  pHaintiff  that  if  the 
tenancy  should  be  determined,  and  the  pioti- 
tiff  should  have  made  improoements  jm 
which  he  should  not  have  been  compensated, 
the  defendant  would,  at  the  pktsntiffs  re- 
guest,  appoint  a  person  for  such  pmrposa. 
Averment,  thai  the  tenancy  was  deiermuud 
by  the  defendant ;  that  ike  plaint^  hsi 
made  improvements  for  which  he  had  not 
been  compensated ;  thai  altiumyh  the  ^ai»' 
tiff,  after  the  determination  of  the  tenancf, 
appointed  J.  D.  to  determine  ike  compes- 
satUm,  and  J.  D.  was  ready  to  act,  ofwkiek 
the  defendant  had  notice,  and  was  then 
requested  by  the  plaintiff  to  appoint  seme 
person  on  his  behalf,  yet  the  defendant  did 
not  nor  wouid  appoint  some  person  ts  that 
behalf  I'^Held,  on  special  denmrrer,  that 
the  declaration  was  ill  in  omitiimy  to  stsle 
that  the  plaintiff  had  requesUd  ike  defendoMi 
to  appoint  a  valuer  before  the  eommioseemad 
of  the  suit. 

The  declaration  stated,  that  in  considen* 
tion  that  the  plaintiff  had  become  tenant  to 
the  defendant  of  a  certain  farm,  at  a  eettsin 
yearly  rent,  upon  the  terms  that  if  the 
plaintiff  should  receive  from  the  defendant 
notice  to  quit,  and  should  have  made  ex- 
pensive improvements  upon  the  said  fum, 
for  which  the  subsequent  crops  should  not 
have  sufiidently  compensated  the  plaintiff, 
the  farm  should,  upon  the  determinatioii  d 
the  said  tenancy,  be  looked  over  by  tvo 
men  of  business,  one  to  be  appointBd  bjr 
each  party,  and  that  the  penons  so  ap> 
pointed  should  determine  to  what  fbither 
compensation  the  plaintiff  abould  be  ea* 
titled,  the  defendant  promised  the  plaimif 
that  if  the  said  tenancy  should  be  dfttr* 
mined,  and  the  plaintiff  should  have  audi 
improvements  for  which  he  should  ast 
have  been  compensated,  he,  the  defendn^ 
would,  at  the  request  of  the  pUmliK 
appoint  one  of  such  persons  for  such  ^* 
poses.  Averment,  that  the  tenancy  was  deter* 
mined  by  the  defendant ;  that  the  plaiotif 
had    made    expensive   improvements,  (^ 
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whkh  he  had  not  heen  raffictently  com- 
pensated by  the  subsequent  crops ;  that 
although  the  plaintiff,  after  the  determine 
adoD  of  the  tenancy,  appointed  one  J.  D. 
to  determine  to  what  further  compensation 
the  plaintiff  was  entitled,  and  the  said  J.  D. 
was,  and  from  thence  hitherto,  hath  been 
ready  and  willing  to  act  in  that  behalf,  of  which 
the  defendant  had  notice,  and  was  then  re- 
quested by  the  plaintiff  to  appoint,  on  his 
behalf,  some  proper  person  in  that  behalf ; 
yet  the  defendant  did  not  nor  would  ap- 
point on  his,  the  defendant's,  part  some 
proper  person  in  that  behalf. 

Demurrer,  assigning  for  causes  that  it  did 
not  appear  that  the  appointment  of  J.  D.  was 
made  before  the  commencement  of  the  suit, 
or  such  a  reasonable  time  before  that  period 
as  would  have  enabled  the  defendant  to 
appoint  another  person  to  meet  him  ;  nor 
did  it  appear  that  the  defendant  had  notice 
of  such  appointment,  or  that  he  was  re- 
quested to  appoint  any  other  person  before 
the  commencement  of  this  suit. 

OglCf  in  support  of  the  demurrer,  con- 
tended that  the  declaration  was  bad  for  the 
reasons  alleged  in  the  body  of  the  demurrer. 

[Paakb,  B.— Does  not  the  obligation  to 
appoint  an  arbitrator  arise  at  the  end  of  the 
term  ?  If  so,  the  declaration  is  bad.  The 
defendant  will  contend  that  the  legal  result 
of  the  contract  is,  that  no  request  to  the 
defendant  to  appoint  an  arbitrator  was 
necessary.] 

He  was  stopped  by  the  Court. 

CowUng,  oontrii. 

Parke,  B.*— The  expensive  improve- 
ments were  to  be  paid  for  by  the  subse- 
quent crops.  The  fact,  whether  such  crops 
had  or  had  not  remunerated  the  plaintiff 
would  be  known  to  the  plaintiff  alone,  the 
declaration,  therefore,  should  have  contained 
m  allegation  that  the  plaintiff  had  given  the 
iefendant  notice  of  that  fact,  and  had  before 
the  commencement  of  the  suit  requested 
l:im  to  appoint  a  valuer.  Until  such  notice, 
:he  duty  of  the  defendant  to  appoint  a  valuer 
lid  not  arise.  The  plaintiff  may  have 
eave  to  amend,  otherwise  there  will  be 
lidgraent  for  the  defendant. 

Aldersoh,  B.  and  Platt,  B.  concurred. 

Judgment  for  the  defendant. 


1848 
Jan 
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HARRIES  9.  LAWRENCE. 


Counti/  Courts  Act,  9  4*  10  Vict,  c.  95. 
s.  129.— Costs. 

An  actum  for  a  matter  for  which  a  pknni 
mtght  have  issued  under  the  9  ^  10  Viet, 
e.  95,  was  eammeneed  in  one  of  the  superior 
courts,  after  the  passing  of  that  act,  Imi 
before  the  Order  in  Council  establishing 
the  County  Court  of  the  district  in  which 
the  cause  of  action  arose  and  the  parties  re- 
sided  :—Held,  that  the  129tA  section,which 
deprives  parties  of  costs  who^  after  the 
passing  of  that  act,  sine  in  the  superior 
courts  for  causes  **for  which  a  plaint  might 
have  been  entered  in  any  court  holden  nnder 
that  act,**  did  not  apply. 

This  was  a  rule  calling  on  the  plaintiff 
to  shew  cause  "  why,  on  payment  of  51.,  the 
amount  of  the  verdict  recovered  in  this  case, 
all  further  proceedings  should  not  be  stayed ; 
or  why  the  judgment  should  not  be  entered 
up  for  the  said  sum  of  51.  only,  without 
costs;  or  why  the  plaintiff  should  not  bring 
the  postea  into  court,  and  file  the  plea  roll, 
so  that  the  defendant  might  enter  a  sugges- 
tion thereon  to  deprive  the  plaintiff  of  costs, 
pursuant  to  the  statute  9  &  10  Vict.  c.  95. 
s.  129,  for  the  more  easy  recovery  of  small 
debts  and  demands  in  England." 

It  appeared  on  affidavit,  that  this  was 
an  action  brought  in  this  court  for  the  re- 
covery of  14/.  for  breach  of  covenant  in  not 
repairing  a  house.  The  house  was  situated 
within  the  jurisdiction  of  the  Middlesex 
County  Court,  established  under  the  9  &  10 
Vict.  c.  95,  and  both  the  pliuntiff  and  de- 
fendant resided  within  that  jurisdiction.  The 
action  was  commenced  after  the  passing  of 
that  statute,  but  before  the  Middlesex 
County  Court  was  constituted,  under  its 
provisions,  by  the  order  of  the  Queen  in 
Council.  The  cause  had  been  tried,  before 
Pollock,  C.B.,  and  a  verdict  found  for  the 
plaintiff,  damages  51. 

Crowder  now  shewed  cause. — This  rule 
cannot  be  supported.  The  true  construc- 
tion of  the  129th  section  of  the  9  fr  10 
Vict.  c.  95.  is  manifestly  contrary  to  that 
which  must  be  contended  for  on  the  other 
side.  That  section  enacts,  "  That  if  any 
action  shall  be  commenced  after  the  passing 
of  this  act  in  any  of  Her  Majesty's  superior 
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courts  of  record,  for  any  cause  other  than 
those  lastly  hereinbefore  specified,  for  which 
a  plaint  might  have  been  entered  in  any 
court  holden  under  this  act,  and  a  verdict 
shall  be  found  for  the  plain tiflT  for  a  sum 
iess  than  20^.,  if  the  asid  action  is  foanded 
on  contract,  or  less  than  51.,  if  it  be  founded 
on  tort,  the  said  plaintiff  •ball  have  judg- 
ment to  reeover  maeh.  sum  only,  and  no 
eovts."  It  IB  quite  clear  that  when  this 
aetioti  was  commenced,  there  was  not  **aiiy 
court  holden  under  that  act,"  in  which  a 
plaint  could  have  been  entered;  and  the 
Tule  -wiU  be  dischttrged,  with  costs. 

Ckamock,  eontii. — The  words  of  the 
I99th  section  of  the  9  &  10  Viot  c.  96. 
are  express,  that  the  plaintiff  is  to  lose  his 
costs  in  a  case  like  the  present "  if  the  ac- 
tion shall  be  commenced  after  the  passing 
of  that  act."  This  act  of  parliament  took 
effect  from  the  day  on  which  it  received 
the  royal  assent,  which  was  before  the  writ 
issued.  The  plaintiff  ought  not  to  have 
issued  hie  writ  afker  the  act ;  he  would  have 
had  his  remedy  as  soon  as  the  county  court 
was  establi^ed. 

Per  Cunam.'^^lt  is  quite  clear  that  this 
rule  must  be  dischargfed,  and  with  costs. 
At  the  time  when  this  action  was  com- 
menced there  was  not  *^  any  court  holden 
under  this  act,"  in  which  the  plaintiff  could 
^ave  sued. 

Rule  dischafgedj  with  oeeU, 


1848.    \ 
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THE    KEWRY    AND    ENNI8KILLEK 
RAILWAY  COMPANY  1^.  EDMUNDS. 


Railway  Company — Calls^  Liability  to — 
Sealed  Register—^  ^  9  Vict,  c.  16. 

In  an  action  for  calls  upon  certain  shares 
4n  a  railway  company,  under  the  etahUe 
8^9  Viet,  c.  16.  s.  26,  it  appeared  that 
the  defendant  was  not  an  original  sulh- 
scriber,  but  had  purchased  eerip  eertifioaies 
of  the  shares  in  question,  and  before  the 
call  woe  made  sent  them  in  to  the  company, 
with  a  claim  to  be  entered  in  their  boohs  as 
the  holder  thereof.  His  name  was  entered 
in  a  draft  register  of  shares,  and  a  receipt 
for  the  scrip  sent  to  him  ;  but  his  name  was 
not  entered  in  the  sealed  register  until  after 
the  caU  was  made :^^ Held,  that  the  plaintiffs 


were  not  entitied  to  recover;  and,  semble, 
thiU  in  this  respeet  there  is  no  d^ferenu 
between  the  ease  of  an  original  subscriber 
and  that  of  a  transferee. 

This  was  an  action  of  debt  under  tbe 
Companies  Clauses  Consolidation  Act,  8  & 
9  Vict,  c*  16,  to  recover  the  amoniit  <tf  two 
calls  on  fifty  shares  in  the  Newry  and  Bo- 
niskillen  Railwi^  Company. 

Pleas — Nunfumm  indebitatus,  and  tia- 
verses  of  the  defendant's  being  the  holder  of 
the  shares,  and  of  the  making  of  the  eiib. 
Issues  thereon. 

The  cause  was  tried,  before  Loid  Den- 
man,  C.J.,  when  the  following  tets  ap- 
peared:— The  company  was  incofpoalBd 
by  an  act  of  parliament  passed  flBbaeqoeBtlT 
to  the  8  &  9  Vict.  c.  16;  and  the  fir^ 
general  meeting  was  on  the  SOth  of  Aagmt 
1845.  The  defendant  had  pansfaased,  in 
the  market,  the  scrip  certificates  of  tbr 
fifty  shares  in  question,  which  he  -seat 
in  to  the  company  in  September  1845, 
before  other  of  the  calls  had  been  made, 
and  claimed  to  be  registered  in  thnr 
books  as  the  holder  of  that  number  of 
shares.  His  name  was  thereopoB  entend 
in  a  draft  register  of  shares,  and  a  teeeipt 
for  the  scrip  sent  to  his  agent.  From  thb 
draft  ''the  alpiiabetioal,  nnmerical,  asd 
sealed  regis  ter  of  the. company  "  waamadevp, 
and  the  corporate  seal  was  affixed  to  it  on  die 
27th  of  Feb.  1846,  at  the  second  neecii^ 
of  the  company,  and  after  the  making  of  tbe 
first  of  the  calls  the  subject  of  thia  aetioB. 
Upon  these  facts  the  plaintifis  obtained  a 
verdict  for  the  amount  of  bo^  calls,  with 
leave  to  the  defendant  to  move  to  ledaee  it 
by  the  amount  of  the  first  call.  In  Easier 
term  a  rule  was  obtained  acoordiBgly ,  agaiart 
which, 

Skee,  Serf.,  Petersdorff  and  Jmmes  tern 
shewed  cause.-^Thia  ease  depcnda  oa  i^ 
construction  of  the  statate«  6  ft  9  Viet 
c.  '16,  by  the  26th  section  c^  vhidi  lailwaf 
companies  may  sue  for  calls,  and  seed  oriy 
allege  in  their  dedarati&n  that  the  deJsudsal 
is  a  holder  of  shares  in  the  .cenpaay,  wd 
is  indebted  for  oatts ;  and,  liy  tfae  f7th  aft* 
tion,  \t  is  sufficient  to  entitle  the  flsiafiA 
to  rseover  to  prove  that  tlie  dafaadMl  H 
the  time  the  cell  was  made  waa  the  hMet 
of  shares  in  the  company,  and  that  the  all 
was  duly   made.     By  section  8,  *'eTcry 
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person  who  shall  have  subacrib«d  the  pre- 
scribed sum,  or  upwards,  to  the  cafutal  of 
the  company,  or  shall  otherwise  have  be- 
come entitled  to  a  share  in  the  compaDy, 
and  whose  name  shall  have  been  entered 
in  the  register  of  sbaieholders  hereinafter 
roendoned,  shall  be  deemed  a  shareholder 
of  the  company;''    and  the  9th  section 
enacts,  that  '*the  company  shall  keep  a 
book,  to  be  called  the  *  Register  of  Share- 
holders,' iuid  in  aueh  book  shall  be  fairly 
and  distinctly  enjtered,  from  time  to  time, 
the  names  of  the  several  corporations,  and 
the  asmea  and  additions  of  the  several  per* 
sons  entitled  to  shares  in  the  company,  toge** 
ther  with  the  aumber  of  shares  to  which 
such  shar^iolder  shall  be  respectively  en-* 
titled,  distinguishing  each  share  by  its  num- 
ber, and  the  amount  of  the  subscription  paid 
OQ  auch  shares,  and  the  surnames  or  cor- 
porate names  of  the  said  shareholders  shall 
be  placed  in  alphabetical  order ;  and  such 
book  shall  be  authenticated  by  the  common 
seal  of  the  company  being  affixed  thereto ; 
and  such  authentication  shall  take  place  at 
tk  first  ordinary  meeting,  or  the  next  sub- 
sequent meeting,  of  the  company ;  and  so, 
from  time  to  time,  at  each  ordinary  meeting 
of  the  company."   By  section  28.  **  the  pro- 
duction of  Uie  register  of  shareholders  shall  be 
prkm facie  evidence  of  such  defendant  being 
aahsreholder,  and  of  the  number  and  amount 
of  his  shares."     Now,  the-  defendant  was 
r.ot  an  original  subscriber  to  the  capital  of 
the  company,  and  the  fact  of  his  name  not 
being  entered  in  the  teakd  register  of  share- 
holders at  the  time  the  first  call  was  made, 
does  not  pieYeut  the  plaintiffs  recovering 
for  that  call ;  becauae  the  statute  does  not 
make  the  sealed  register  the  only  evidence 
of  a  party  being  a  shareholder«  nor  preclude 
the  company  from   proving  that  fact  by 
other  evidence.     The  defendant  will  pro- 
bably rely  on  the  case  of  The  CheUenham 
and  Greai  Western  Union  Railvfay  Com* 
pany  v.  Frie${l)»    There  the  Company's 
act,  6  WilL  4.  c«  Ixxvii.,  enacted  that  in 
actions  for  calls,  the  book  of  shares  under 
the  seal  of  the  company  should  be  pri$nd 
facie  evidence  that  a  party  named  therein 
waji  proprietor  of  shares.     A  call  was  mada 
in  October  1636  ;  the  book  of  shares  con- 
taining  the   defendant's  name  was  made 
i^P  befbre  the  end  of  September  1836,  but 
(1)  9Car.  6i  Pay.  5^. 


the  seal  was  not  affixed  to  it  until  No* 
vember.  Lord  Denman  held,  that  the  book 
waa  no  evidence  that  the  defendant  was 
a  proprietor  of  shares  at  the  time  of  the 
call  in  October  1836.  That,  however,  is  a 
Nisi  Prius  decision  prior  to  the  8  &  9  Vict. 
c«  16,  on  which  this  case  depends;  and 
there  the  hook  was  the  only  evidence  pro-^ 
duced.  Here,  the  defendant  by  letter  de- 
dares  himself  the  owner  of  the  shares,  and 
claims  to  be  entered  as  such,  and  is  in  feet 
entered  on  a  draft  register  of  the  company 
before-  the  call  is  made. 

[Parkb,  B^ — ^^Under  the  8th  section,  that 
person  is  to  be  deemed  a  shareholder  of  the 
company  who  shall  have  subscribed  the 
prescribed  sum  or  upwards^  or  shall  other- 
wise have  become  entitled  to  a  share,  **  and" 
(not  or)  **  whose  name"  shall  have  been 
entered  on  the  register  of  shareholders. 
Now,  whatever  may  be  the  case  where  the 
party  is  an  original  shareholder  (and  1  am 
disposed  to  think  the  words  **  and  whose 
name"  would  apply  to  such  parties^  cer- 
tainly in  the  case  of  a  party  purchasing 
scrip  certificates  of  shares,  and  so  becoming 
entitled  to  shares  by  transfer,  it  is  a  con- 
dition precedent  to  his  being  a  shareholder, 
that  he  should  be  on  the  register  of  share- 
holders, and  the  question  is,  when  does  the 
document  beeome  a  register;  surely  not 
until  it  is  sealed.] 

The  defendant  is  not  entitled  to  avail 
himself  of  the  non-sealing  of  the  register  as 
a  defence  to  an  action  for  calls ;  the  sealing 
is  only  a  means  of  authentication  for  the 
protection  of  the  company.  This  is  evi- 
dent from  the  18th  and  23rd  sections.  The 
18th  section  enacts,  that  '*  If  tiie  interest 
in  any  share  has  become  transmitted  in 
consequence  of  the  death,  or  bankruptcy, 
or  insolvency,  of  any  shardiolder,  or  by  any 
other  lawful  means  than  by  a  transfer 
according  to  the  provisions  of  this  or  the 
special  act,  such  transmission  shall  be  au-i 
thenticated  by  a  declaration  in  writixig,  as 
hereinafter  required,  or  in  such  other  manner 
as  the  directors  shall  require;  and  every 
such  declaration  shall  state  the  manner  in 
which  and  the  party  to  whom  such  share 
shall  have  been  so  transmitted,  and  shall  be 
made  and  signed  by  some  credible  person 
before  a  Justice,  or  before  a  Master  or  Master 
Extraordinary  of  the  High  Court  of  Chan** 
eery,  and  such  declaration  shall  be  left 


104 


EXC^IEQUER  OF  PLEAS : 


with  the  secretary,  and  thereupon  he  shall 
enter  the  name  of  the  person  entitled  under 
sueh  transmission  in  itte  register  of  share- 
holders ;  and  for  every  such  entry  the 
company  may  demand  any  sum  not  exceed- 
ing the  prescribed  amount,  and  where  no 
amount  shall  be  prescribed  then  not  exceed- 
ing 5m,  ;  and,  until  such  transmission  has 
been  so  authenticated,  no  person  claiming 
by  virtue  of  any  such  transmission  shall  be 
entitled  to  receive  any  share  of  the  profits 
of  the  undertaking,  nor  to  vote  in  respect 
of  any  such  share  as  the  holder  thereof/' 
Then,  by  the  33rd  section,  '*  a  declaration  in 
writing,  by  some  credible  person  not  inter- 
ested in  the  matter,  made  before  any  Jus- 
tice, or  before  any  Master  or  Master  Extra- 
ordinary of  the  High  Court  of  Chancery, 
that  the  call  in  respect  of  a  share  was  made, 
and  notice  thereof  given,  and  that  a  de&ult 
in  payment  of  the  call  was  made,  and  that 
the  forfeiture  of  the  share  was  dedared  and 
confinned  in  manner  hereinbefore  required, 
shall  be  sufficient  evidence  of  the  facts  therein 
stated ;  and  such  declaration,  and  the  receipt 
of  the  treasurer  of  the  company  for  the  price 
of  sueh  share,  shall  constitute  a  good  title  to 
such  share;  and  a  certificate  of  proprietor- 
ship shall  be  delivered  to  sudi  purchaser, 
and  thereupon  he  shall  be  deemed  the 
holder  of  such  share  discharged  firom  all 
calls  due  prior  to  such  purchase;  and  he 
shall  not  be  bound  to  see  to  the  application 
of  the  purchase-money,  nor  shall  his  title 
to  such  share  be  aflected  by  any  irregtdarity 
in  the  proceedings  in  reference  to  such 
sale."  Now,  it  would  be  hard  if  the  privi- 
leges or  liabilities  of  the  new  proprietor  of 
shares  should  depend  upon  the  affixing  of 
the  seal  to  the  register,  inasmuch  as  he  has 
no  means  of  compelling  the  company  to  do 
that  act.  The  27th  section  says,  that  in  an 
action  for  calls  it  shall  be  sufficient  to  prove 
that  the  defenduit  was  a  holder  of  shares, 
and  that,  by  section  28,  may  be  proved  by 
the  register;  but  if  the  company  prove  that 
fact  by  other  means,  it  would  not  be  dis- 
proved by  the  defendant's  shewing  that  his 
name  was  not  in  the  register. 

[Pabkb,  B.—- What  is  the  meaning  of 
the  words  **  holder  of  shares"  in  the  27th 
section  ?] 

By  section  3,  the  interpretation  clause,  it 
means  ''shareholder,  proprietor,  or  member 
of  the  company." 


Moniagu  Chamber$  and  Brmwwdl^  coa- 
tr^i  were  stopped  by  the  Court. 

Parke,  B. — The  rule  must  be  absolate. 
These  companies  seem  perfectly  satisfied  as 
soon  as  they  have  obtained  their  act  of  par- 
liament, and  never  trouble  themselves  tocon- 
sult  the  clauses  to  ascertain  what  is  required 
to  be  done  by  them.  Now,  by  the  8th  sec- 
tion of  the  Companies  Clauses  Consolidation 
Act,  all  persons  who  have  sobscribed  the 
prescribed  sum  to  the  coital  of  the  com- 
pany, or  otherwise  become  entitled  to  a 
share  in  the  company,  and  whose  tame 
has  been  entered  in  ^  registo'  of  shsie- 
holders,  become  shareholders,  which,  by  tlM 
interpretation  clause  means  "  sharehdden, 
proprietors,  or  members"  of  the  compsnj. 
Then,  by  the  9th  section,  the  company  9k 
to  enter  in  a  book  to  be  called  "The  Biepi- 
ter  of  Shareholders,"  the  names  of  all  per- 
sons entitled  to  shares,  with  the  number  of 
shares  to  which  each  is  entitled,  whidi  book 
is  to  be  authenticated  by  the  seal  of  the 
company.  By  the  28th  section,  this  regis- 
ter is  made  primd  facie  evidence  of  a  psity 
therein  named  being  a  shareholder  in  the 
company.  It  is  not  condustve  eridence, 
because  it  is  open  to  a  party  to  shew  that 
his  name  has  been  inserted  without  hit 
consent.  The  company,  however,  by  the 
27th  section  must,  in  actions  for  calls,  pfove 
tint  the  defendant  was  a  shareholder  in  the 
company  at  the  time  the  call  was  msde, 
whidb  means  a  shareholder  in  the  sense  of 
the  8th  and  9th  sections.  Consequently, 
before  the  company  can  call  upon  a  party 
to  pay  calls,  they  must  give  him  a  title  lo 
his  shares  by  putting  his  name  on  the  sesled 
register.  This  certainly  is  so  in  the  csae 
of  a  transferee  of  scrip  certificates  of  shirei, 
and  probably  is  so  in  the  case  of  an  origiBal 
subscriber.  It  is,  however,  nnneoeisaiy 
to  say  more  than  that  in  the  case  of  a  tm^ 
feree  he  is  not  liable  for  caUs  made  bete 
his  name  is  entered  in  the  sealed  r^gM^* 
Here  the  defendant's  name  was  not  eoltfed 
in  the  sealed  register  until  after  te  i^^ 
of  the  calls  on  which  the  company  wm  Ubi 
was  made,  and  the  rule  musti  theisfiM^ 
absolute. 
'   Aldbbson,  B.  and  Plait,  B* 
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Production  and  Inspection  of  Documents 
—Railway  Company — Subscribers'  Agree- 
metU  and  Parliamentary  Contract, 

An  action  having  been  brought  by  an  allot" 
tee  of  raUufay  shares  against  a  meaner  of  the 
commiitee  of  management^  for  the  recovery 
of  the  plaintiff's  deposit^  it  appeared  on 
affidavit  that  the  subscribers'  agreement  and 
parliamentary  contract  had  been  signed  by 
both  U^e  plaintiff  and  the  defendant,  and  was 
M  the  hands  of  the  solicitors  to  the  defendant 
and  to  the  company  ;  and  the  plaintiff's 
affidavit  stated,  that  an  inspection  and  copy 
thereof  were  necessary  for  the  purpose  of 
framing  the  plaintiff's  ease,  and  that  he  eould 
not  safely  proceed  to  trial  without  them : — 
The  Court  thereupon  made  absoktte  a  rule 
for  liberty  to  the  plaintiff  or  his  attorney  to 
inspect  and  take  copies  of  those  documetUs. 

In  this  case,  which  was  an  action  brought 
by  an  allottee  of  railway  shares,  for  reco- 
very of  the  amount  of  his  deposit*  a  rule 
had  been  obtained  calling  on  the  defendant 
and  Mr.  Mason,  his  attorney,  to  shew  cause 
why  the  plaintiff  or  his  attorney  should  not 
be  at  liberty  to  inspect  and  tako  copies  of 
the  parliamentary  contract  and  subsoibers' 
agreement  of  the  Grand  Junction  and  Mid- 
lands Union  Railway  Company.  The  afiS- 
davits  in  support  of  the  application  stated, 
that  the  defendant  had  acted  as  one  of  the 
oanaffng  committee  of  the  company,  and 
had  executed  the  parliamentary  contract 
and  subscribers'  agreement,  both  as  a  share- 
holder and  member  of  the  managing  com- 
mittee ;  that  the  deponent  believed  that 
the  deeds  in  question  were  in  the  possession 
or  controttl  of  the  defendant  jointly  with 
the  other  directors,  or  of  Messrs.  Edwards  & 
Mason,  the  attomies  for  the  defendant,  and 
that  the  said  attomies  claimed  a  lien  on  the 
said  deeds  lor  their  charges  to  the  company ; 
that  it  would  form  part  of  the  plaintiff's  case 
that  the  defendant  had  signed  the  said  deeds, 
bat  that  deponent. was  unacquainted  with 
the  particulars  of  the  contents  of  the  said 
deeds,  and  that  he  was  advised  and  believed 
that  an  inspection  and  copy  of  them  were 
necessary  for  the  purpose  of  framing  the 
plaintiff's  case,  and  that  the  plaintiff  could 
not  safely  proceed  in  the  action  without 
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such  inspection  and  copy.  The  defendant's 
affidavits  stated,  that  he  did  not  consider 
himself  a  party  to  the  deeds  in  any  otlier 
manner  than  the  plaintiff-  was  a  party  to  the 
same,  and  that  up  to  a  certain  time  he  was 
not  concerned  in  the  management  of  the 
company,  and  that  the  deeds  were  not  in  his 
possession. 

Bramwell  now  shewed  cause. — This  rule 
must  be  discharged.  The  cases  where  in- 
spection has  been  granted  by  the  Court 
have  been  where  t£e  parties  have  made 
agreements  inter  se. 

[Parke,  B. — That  is  not  the  rule.] 

Where  there  is  a  written  agreement  be- 
tween two  parties,  and  one  copy  only  exists, 
the  Court  infers  from  both  having  an  interest 
in  it,  an  agreement  that  it  shall  be  produced 
for  the  inspection  of  either  party ;  and  the 
Court  also  interferes  where  there  is  a  positive 
stipulation  that  the  document  shall  be  pro- 
duced. Here,  the  defendant  did  not  enter 
into  any  covenant  with  the  plaintiff,  and  it 
is  therefore  contended  that  he  was  not  a 
trustee.  Again,  the  deed  does  not  appear 
to  be  in  the  defendant's  possession. 

[Paeke,  B. — The  party  who  has  the 
-  deeds  in  his  possession  ought  to  shew  them  to 
the  subscribers.  Whoever  has  them  is  sup- 
posed to  hold  them  for  the  benefit  of  the 
company.  They  are  not  the  private  pro- 
perty of  anybody.] 

If  the  deeds  had  been  assigned,  the  assig- 
nee would  not  be  bound  to  produce  them. 
Again,  the  defendant's  attomies  claim  a  lien 
on  the  deeds,  and  therefore  they  ought  not 
to  be  compelled  to  grant  inspection. 

[Aldeeson,  B.*— They  will  still  keep  the 
deeds.] 

[Paeee,  B.— Hunter  v.  Leathley{l) 
shews  that  a  broker  who  has  effected  a 
policy,  and  has  a  lien  on  it  for  his  premiums, 
may  be  compelled  by  the  assured  to  produce 
it  on  the  trial  of  an  action  against  the 
underwriters.] 

It  was  ruled,  however,  by  Lord  Denman, 
C.J.,  that  a  witness  might  refuse  to  pro- 
duce a  document  imder  a  subpoena  duces 
tecum,  if  as  against  the  party  asking  its 
production  the  witness  haid  a  lien  on  the 
document  which  was  called  for — Kemp  v. 
King  {2). 

(1)  10  B.  &  C.  151;  B.  c.  8  Law  J.  Rep.  K.B. 
201. 

(2)  2  Moo.  &  Rob.  437  ;  a.  c.  Car.  &  M.  895. 
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tpARKE,  B. — Partin  who  hare  the  cna- 
tody  of  a  deed  derived  from  the  eettui  qtie 
trvtl  cannot  defeat  him  of  bia  right  to  aee 
the  deed.] 

Again,  the  ntoal  ground  of  granting  an 
application  like  the  preaent  ia,  that  the 
plaintiff  may  be  able  to  declare.  HotBt  t. 
/fowd«i(3)  IB  inpoint.  The  ptaintifT  ought 
not  to  obtain  inspection  for  the  mere  pur- 
pose of  procnring  evidence. 

[Parkk,  B. — The  plaintiff  wishes  to  see 
if  he  can  frame  hii  ae^on  correctly.] 

Willt*,  contii.waa  not  called  upon. 

Per  Cvriam  (4).— This  mlemnst  be  made 
absolute.  The  case  of  Steadmaii  v.  Arden 
(5)  is  preeiaely  in  point. 

RuU  absolute. 


■k} 


COOKE  e.  TUSNBK.' 


tViU — Conditional  Devise — Competency. 

A  testator  made  his  will  duly  executed  to 
as  to  paai  real  estate,  tekereby  he  gave  eon- 
siderable  interests  in  his  real  estate  to  his 
daughter,  and,  subject  thereto,  gave  his  pro- 
perty to  her  children,  and  in  default  of  issue 
to  his  collateral  relations ;  and  the  will  eon- 
tatned  a  proviso,  that  if  the  testator's  said 
daughter,  or  her  husband,  or  any  person  or 
persons  on  her,  or  his,  or  their  behalf,  should 
dispute  the  tvilt  or  his  competency  to  make 
it,  or  should  refuse  to  confirm  the  will,  as  far 
as  he  or  she  lawfully  could,  when  required 
by  the  executors  to  do  so,  the  disposilion  in 
favour  of  the  testator's  said  daughter  should 
be  revoked: — Held,  that  this  proviso  was 
good  and  valid  in  law. 

This  was  a  case  sent  by  the  Vice  Chan- 
cellor of  England,  for  the  opinion  of  this 
Court.  It  stated,  in  substance,  that  Sir 
O.  P.  Turner  wai  dnly  found  a  lunatic 
in  the  year  1S23,  under  a  eommisaion  of 


lunacy.  The  inquisition,  and  the  Ending 
thereon,  were  traversed  ;  but  the  lunacy 
was  established  by  the  verdict  (^  a  jnrv 
in  IB26,  and  the  commission  was  nttrr 
snperseded.  In  the  year  1841,  Sir  G.  P. 
Turner  made  a  will,  duly  executed  lo  u 
to  pass  real  eatate,  whereby  he  gave  ett- 
tun  considermble  intereats  in  his  ml  tttsK 
to  hii  daughter,  Mn.  Fryer,  and,  rabjM 
thereto,  gave  bia  property  to  berdiildim: 
and,  in  default  of  issue,  to  his  eoUatml 
relations  ;  and  in  the  will  was  contained  tbc 
following  clause  :  "  And  my  will  fuitbfr  is, 
that  if  my  said  daughter,  or  her  busbmd, 
or  any  person  or  persons  in  her,  his,  their, 
or  any  or  either  of  their  behalf,  ahall  diapatr 
this  my  will  or  my  competency  to  mkt 
the  same,  or  if  my  said  ^tighter  and  her 
hnaband,  or  either  of  them,  aball  refcv 
to  eonflrm  this  my  will  as  far  as  he  di 
■he  lawfully  can,  when  required  bj  my 
execoton  or  «llier  of  them  so  to  do,  or  if 
they,  or  either  of  them,  or  any  person  or 
persons,  in  the  name  or  on  behalf  of  them, 
or  either  of  them,  shall  lodge  any  earetl 
against  proving  the  «ame ;  and  if  m^  caid 
daughter  and  husband,  or  either  of  thea, 
shall  reftise  or  neglect  to  withdraw  or 
cause  to  be  withdrawn  such  caveat,  tbartcn 
days  after  request  made  by  my  esecnton, 
or  either  of  tbem,  to  that  ^ect ;  or  if  snr 
proceedingB  whatsoever  shall  at  any  time  be 
had  or  taken  by  any  persOD  or  pervonswboni- 
soever,  by  any  possible  result  of  which  sdt 
estate  or  interest  could  be  in  any  way  attain- 
abte  by  my  said  daughter,  or  her  hnthand, 
or  anv  person  or  persona  in  her  ricfal.c' 


(3)  4Bing.  539;  «.o.  fi  Law  J.  Rep.  CJ.  8^ 

(4)  Pollock,  C.B.,  Firko,  B,,  Ald«ruiii,  B.  and 
FUtt.  B. 

(5)  IS  Hm.  &  WalB.  S87;  i-c.  IS  La*  J.  Rap. 
{».%.)  Eiob.  a  10. 

■  Tbii  cut  Ku  decided  in  Ihe  liltiDgt  adar 
Triailf  term,  ISM,  and  the  report  ihereof  bu  b«(n 
umvaidably  delayed. 
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this  my  will ;  and  in  lieu  thereof,  I  devise  to 
the  use  of  my  said  trustees  by  and  out  of  the 
net  rents,  issues,  and  profits  of  my  said  real 
estate  thenceforth,  the  yearly  sum  of  3002. 
only,  during  the  natural  life  of  my  said 
daujg^ter,  by  equal  half-yearly  payments, 
the  said  yearly  sum  to  be  paid  into  the 
proper  hands  of  my  said  daughter,  and  not 
into  the  hands  of  any  other  person  or  persons 
whomsoever." 

Sir  G.  P.  Turner  died  in  1843,  with- 
out having  revoked  or  altered  his  will, 
leaving  Mrs.  Fryer  his  only  child  and  heiress- 
at-law ;  and  she  had  no  issue.  Since  the 
death  of  Sir  G.  P.  Turner,  Mrs.  Fryer  and 
her  husband  have  disputed  her  father's 
will,  and  his  competency  to  dispose  of  his 
property,  and  have  refused  to  do  any  act  to 
confirm  the  will. 

The  question  submitted  for  the  opinion 
of  the  Court  was,  whether  or  not  Mrs.  Fryer 
had  thereby  forfeited  the  devises  in  her 
favour  contained  in  the  will. 

The  case  was  argued  in  the  sittings  after 
Hilary  term,  1846,  (Feb.  13,)  by— 

Peacock f  for  the  plaintiff. — The  condition 
which  the  testator  has  annexed  to  this  de- 
vise, viz.  that  the  devisee  shall  do  nothing 
to  contest  hit  will  or  his  competency  to 
make  it,  is  good  and  valid  in  law.  There 
is  DO  authority  to  shew  that  it  is  not ;  and 
unless  the  intention  of  the  testator  is  clearly 
contrary  to  the  policy  of  the  law,  the  courts 
of  law  are  bound  to  carry  it  out.  There  are 
many  cases  in  which  conditional  devises 
have  been  held  good  and  valid,  which  in 
principle  do  not  diffsr  from  the  present.  In 
Cleaver  v.  Spwl%ng{}\  a  freeman  of  Lon- 
don by  his  will  gave  31/.  to  his  daughter, 
{provided  that  if  she  refuse  to  give  a  release, 
r  put  the  executors  to  any  trouble,  then 
tier  legacy  of  35/.  to  go  over  to  her  sister's 
children.  The  daughter  claimed  her  orphan- 
afce  part,  and  did  not  claim  the  85/.  legacy. 
This  was  held  to  be  a  forfeiture,  and  that 
the  35/.  vested  in  the  devisee  over,  the  con- 
dition being  good  in  law.  In  Simpton  v. 
/  'iekers  (2)  a  testatrix  devised  certain  estates 
to  her  brother  M,  on  condition  that  within 
xix  months  after  her  decease  he  should 
t^xecute  to  her  executor  a  valid  release  for 


(1)  2  P.  Wmfl.  62«. 

(2)  14  Ves.  S41. 
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a  legacy  of  1,000/.  bequeathed  to  him  by 
her  brother  J,  otherwise  the  devise  to  be  void, 
and  in  that  case  she  devised  the  said  estates 
to  T.  M.  M.  disputed  the  will,  and  on  that 
account  neglected  to  give  the  release,  and 
this  was  held  to  be  a  forfeiture^  and  that  the 
limitation  over  took  effect.  There  was  no  sug- 
gestion there  that  the  condition  was  invalid. 
There  is  an  anonymous  case  in  2  Mod.  7.  as 
follows : — **A  man  devises  land  to  A,  his  heir- 
at-law,  and  devises  other  land  to  B.  in  fee, 
and  saith,  if  A.  molest  B.  by  suit  or  otherwise, 
he  shall  lose  what  is  devised  to  him,  and  it 
shall  go  to  B.  The  devisor  dies  ;  A.  enters 
into  &e  land  devised  to  B,  and  claims  it. 
The  Court  were  of  opinion,  that  this  entry 
and  claim  is  a  sufficient  breach  to  entitle  B. 
to  the  land  of  A."  A  condition  against 
marriage  without  the  consent  of  a  particular 
person,  is  valid — WiUiams  v.  Fry  (3),  Fry 
V.  Porter  (4),  Hervey  ▼.  Aston  (5).  In 
Acherley  v.  Vernon  (6),  a  rent-charge  was 
given  to  the  testator's  sister,  in  lieu  and 
satisfaction  of  all  claim  she  might  have  on 
his  real  or  personal  estate,  and  upon  con- 
dition that  she  released  all  right  and  claim 
thereto,  to  his  executors  and  trustees.  The 
sister  having  lived  several  years  without 
executing  any  release,  it  was  held  that  she 
was  not  entitled  to  the  arrears  of  the  rent- 
charge.  The  Court  there  said  that  the  re- 
lease was  a  condition  precedent,  but  that  if 
it  were  only  a  condition  subsequent,  it 
ought  to  have  been  performed  in  a  reason- 
able time,  or,  at  all  events,  during  her  life. 

[RoLFK,  B.-— Suppose,  in  this  case,  the 
testator  had  imposed  an  affinnative  duty 
on  the  performance  of  which  the  estate 
should  rest, — for  example,  if  the  devisee 
should,  in  six  months,  execute  a  deed  con- 
firming all  the  uses  of  the  will, — ^why  would 
that  be  invalid  ?  Is  there  any  difference  in 
this  respect  between  conditions  precedent 
and  subsequent  ?] 

In  Boughton  v.  Boughton  (7),  it  was  ex- 
pressly decided  that  a  legacy  to  an  heir 
upon  the  condition  that  he  did  not  litigate 
or  dispute  the  will,  would  put  him  to  an 
election  between  the  legacy  and  the  lands 
devised  away,  the  will  not  being  executed 

(3)  1  Mod.  86. 

(4)  1  Cas.  in  Chaoe.  138. 

(5)  Willes,  83. 

(6)  Ibid.  153. 

(7)  2  Ves.  sen.  12. 
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■o  as  to  pan  real  eatate.  In  fVebb  t.  ffeifr 
(R),  a  teatator  bequeathed  to  hig  son  40J., 
on  condition  that  he  did  not  disturb  the 
tniateea;  and  thereon  the  tnutees applying 
for  an  execution  of  the  trust,  the  son  was 
ordered  either  to  join  in  a  sale  of  the  tnut 
Mtates  or  forfeit  his  legacy.  The  principle 
of  these  cases  goTerns  the  present.  There 
is  nothing  more  illegal  in  this  condition 
than  in  those  which  existed  in  the  cases 
cited.  There  is  nothing  contrary  to  pnblte 
policy  in  a  man  saying  that  if  his  child  dis- 
putes his  competency  he  will  not  give  her 
his  estate. 

Martin,  for  the  defimdant. — Thia  condi- 
tion is  void.  From  the  earliest  authorities 
to  the  present  time  there  has  been  a  dear 
distinction  between  condition*  precedent 
and  subsequent.  In  this  case  the  question 
is,  wbetbei  a  condition  subsequent,  which 
has  a  direct  tendency  to  induce  parties  to 
abstain  from  contesting  the  wiUs  of  insane 
persons,  and  which,  if  applied  to  the  esse  of 
foigery,  has  a  direct  tendency  to  establish 
forged  wills,  is  legal  and  valid.  It  is,  in  the 
words  of  5Acp.  Touch.,  "against  the  liberty 
of  the  law,"  and  therefore  void.  The 
establishment  of  wills  made  by  insane  pec- 
sons  is  opposed  to  the  policy  of  the  law ; 
and  how  can  an  estate  given  to  the  heir  be 
diverted  from  him  if  he  inquire  into  the 
competency  of  ^e  testator  to  make  a  will  ? 
The  law  is  the  same  as  to  a  conditional 
limitation  tike  this,  as  it  is  with  respect  to 
conditions  at  common  law.  The  Statute  of 
Wills,  34  &  85  Hen.  8.  c.  S.  s.  14,  de- 
clares, that  wills  made  by  peraons  of  non- 
sane  mind  shall  not  be  good  or  sfiectnal  in 
law ;  and  it  cuinot,  therefore,  be  a  good 
condition  which  deprives  the  heir-st-law  of 
the  benefit  the  testator  intends  for  him,  if 
he  institutes  an  inquiry,  with  the  view  of 
fulfilling  the  law.  There  is  no  person  who 
has,  on  behalf  of  the  public,  any  Mitbority 
to  inquire  into  the  sanity  of  a  testator.  The 
eondi^on  against  marriage  is  not  the  only 
illegal  condition  known  to  the  law.  A  con- 
dition of  thb  kind  is  represented  by  tezt- 
vrriters  as  generally  considered  t'li  terrorem 
merely.  In  fFjUians  i)»£xeftifi>rs,3rdedit. 
p.  1099,  it  is  said:  "Acondition  that  the 
legatee  shall  not  dispute  the  will  is  in  general 
considered  id  terrorem  merely,  and  will  not 

(S)  1  P.  V/m».  13Z. 


operate  a  forfeiture  by  reason  of  dte  leptee'i 
luving  disputed  the  legacy  or  e&et  of  tk 
will.  But  where  the  l^acy  is  pvea  oret 
to  another  person  in  case  of  a  breadi  of  such 
condition,  then  if  the  legatee  controvert  tbe 
will,  his  interest  will  cease  and  vest  in  tie 
other  legatee.  If  indeed  the  I^^cy,  instod 
of  being  given  to  a  stranger,  is  limited  ortr 
to  the  executors  in  the  event  of  a  condition 
being  broken,  such  condition  is  still  menlT 
regarded  as  m  terrorem,  and  not  nUigator;. 
Yet  if  the  testator  direct  tbe  legacy  to  Ul 
into  the  residue  upon  a  breach  of  the  dm- 
didon,  and  dispose  of  that  fbnd,  the  icsi- 
duary  legatee  will  be  a  particular  l^alee  of 
the  individual  legacy,  md  as  snch  will  be 
entitled  to  it  if  the  condition  is  bn^ei. 
In  Jarma»  At  WUU,  p.  836,  and  PomeUrt 
Deviiei,  p.  295,  tbe  law  is  sUtcd  to  tbe  isiik 
effect.  In  no  case  however  has  this  doonne 
been  applied  to  a  devise  oi  land.  What 
upon  breach  of  snch  a  condition,  the  k^j 
is  limited  over  to  the  executors  the  conditim 
is  regarded  as  i*  terrorem  merely  and  not 
obligatorv— Co^e  v.  Runtl  (9),  Pom^  t. 
Afor^an (10) and  Jlferri*  v.  Borrovgk»{\\\ 
In  Loyd  v.  SpiiUt  (12),  which  is  strongly 
in  favour  of  the  same  view,  die  legacy  vu 
to  sink,  on  breach  of  the  conditjon,  iau 
the  general  fund  for  tbe  benefit  of  tbe  pait; 
entitled  to  the  inheritance.  With  ittpea 
to  the  cases  dted  on  the  other  side,  they  do 
not  bear  out  the  argument  for  the  plaindfil 
Cleaver  v.  SpwUitg,  Boughtom  v.  Aowjtot. 
and  H^ebb  v.  WAb  turned  entirdy  on  the 
doctrine  of  election,  which  is  quite  in^tli- 
cable  to  this  case.  Simpton  v.  Fieiert,aDc! 
th< 
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liberty  of  the  law.  This  case  differs  from 
that  of  a  condition  precedent,  inasmuch  as 
here  the  estate  is  on  breach  of  the  condition 
to  be  divested  from  the  heir-at-law  afier  it 
has  vested  in  him.  An  investigation  into 
the  testator's  competency  can  do  no  harm, 
because,  if  competent,  the  will  will  be  esta- 
blished ;  if  not,  it  will  be  set  aside,  which 
is  according  to  the  policy  of  the  law.  In- 
deed, in  some  sense,  it  is  the  duty  of  an 
heir-at*Iaw  to  see  that  the  will  of  a  non-sane 
testator  does  not  take  effect. 

Peacock,  in  reply  .-—In  the  cases  in  equity 
relating  to  personal  legacies,  if  there  is  a 
gift  over  on  breach  of  the  condition,  it 
operates,  though  it  may  have  been  intended 
in  terrorem  only ;  and  the  cases  cited  where 
such  a  condition  has  not  operated,  are 
where  there  has  been  no  limitation  over. 
Then,  in  deciding  whether  this  condition 
is  void,  the  Court  will  regard  the  question 
as  applicable  to  all  wills,  and  will  not  decide 
with  reference  merely  to  the  reasonableness 
of  the  particular  provisions  in  this  will. 
They  wAl  not  look  to  the  evidence  of  in- 
sanity of  this  particular  testator. 

[Parke,  B. — We  must  decide  this  case 
on  the  assumption  that  the  testator  was 
sane.] 

If  this  condition  be  contrary  to  the  policy 
of  the  law,  a  condition  precluding  the  heir- 
at-law  from  questioning  the  competency  of 
the  testator  to  make  a  marriage  settlement, 
whereby  he  provided  for  his  wife  and  youn- 
ger children,  would  be  so  too. 

Cur,  adv.  vuk. 

The  judgment  of  the  Court  (1)  was  now, 
in  the  sittings  after  Trinity  term,  1846, 
delivered  by— - 

RoLFE,  £•— This  waa  a  case  sent  by 
the  Vice  Chancellor  of  England  for  the 
opinion  of  this  Court,  on  the  effect  of  a 
proviso  contained  in  the  will  of  the  late 
Sir  Gregory  Page  Turner.  [His  Lordship 
then  stated  the  &ct8  and  continued] — ^There 
is  no  doubt  that  by  disputing  the  will, 
and  refusing  to  confirm  it  when  required  so 
to  do,  the  devisee,  Mrs.  Fryer,  has  brought 
herself  both  in  letter  and  in  spirit  within 
the  proviso,  by  which  her  interest  is  made 
to  determine — so  that  her  interest  is  clearly 
forfeited,  unless  the  proviso  itself  is  void ; 

(1)  Ptfke,  B.,  Alderson,  B.,  Rolfe,  B.,  and 
PUtt,  B. 


and  accordingly  the  argument  on  her  behalf 
was  that  the  proviso  is  bad,  as  being  con- 
trary to  the  policy  of  the  law.  The  ground 
on  which  the  argument  against  the  proviso 
was  made  to  rest  was,  that  every  heir-at- 
law  ought  to  be  left  at  liberty  to  contest 
the  validity  of  his  ancestor's  will,  and  that 
any  restraint  artificially  introduced  might 
tend  to  set  up  the  wills  of  insane  persons, 
and  would,  in  the  language  of  the  Touch" 
MtonCf  132,  be  against  the  liberty  of  the 
law.  We  cannot,  however,  adopt  this  rea- 
soning. There  appears  no  more  reason  why 
a  person  may  not  be  restrained  by  a  condi- 
tion from  disputing  sanity  than  from  dis- 
puting any  other  doubtful  question  of  fact 
or  law,  on  which  the  title  of  a  devisee  or 
grantee  may  depend.  In  Stapilton  v. 
StapiUon  (2),  a  fether  being  entitled  to 
estates  for  ninety-nine  years,  if  he  should 
so  long  live,  with  remainder  after  his  decease 
to  his  first  and  other  sons  successively  in 
tail,  and  having  two  sons,  concurred  with 
them  in  an  arrangement  to  cut  off  the  en- 
tail, and  settle  the  estates  in  equal  moieties 
on  his  two  sons.  While  the  matter  was 
in  progress,  and  before  its  final  comple- 
tion, the  elder  son  died,  and  his  inftmt 
child,  having  filed  a  bill  to  compel  a  com- 
pletion of  the  arrangement,  the  defendant, 
the  second  son,  by  his  answer  objected,  that 
his  eldest  brother  was  in  fact  a  bastard, 
and  so  he  insisted  that  the  proposed  arrange- 
ment was  not  binding;  but  Lord  Hajrd- 
wicke  held  the  agreement  good,  as  a  provi- 
dent arrangement  to  prevent  a  dispute  as  to 
legitimacy,  and  to  save  the  honour  of  the 
famOy,  and  compelled  the  second  son  to  con- 
cur in  all  acts  necessary  for  vesting  a  moiety 
of  the  property  in  the  plaintiff.  Now,  a 
provision  good  by  way  of  contract  must 
also  be  v^id  by  way  of  condition,  and 
therefore  it  seems  to  us  to  follow  as  a 
necessary  corollary  from  that  case  that,  if 
A.  having  succeeded  to  real  property  as 
heir  of  his  fiither,  should  devise  it  partly  to 
a  stranger  and  partly  to  B.  his  next  bro- 
ther, subject,  as  to  the  gift  to  B,  to  a  pro- 
viso defeating  his  estate  in  case  he  should 
dispute  his  (A*s)  legitimacy,  such  a  pro- 
viso would  be  perfecdy  good,  and  yet  such 
a  condition  would,  if  we  were  to  adopt  the 
defendant's  reasoning  in  this  case,  be  void, 

(2)  1  Atk.  2. 
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as  infringing  the  liberty  of  the  law.  It  would 
prevent  or  tend  to  prevent  B.  from  contest-* 
ing  A*8.  legitimacy,  and  it  is  surely  as 
much  against  the  policy  of  the  law,  that  an 
heir  should  be  disinherited  by  an  illegitimate 
child,  as  by  a  party  claiming  under  the 
will  of  a  non  compos.  The  same  principle 
applies  also  to  the  case  of  a  proviso 
restraining  a  devisee  from  litigating  some 
doubtful  question  of  law.  The  truth  is, 
that  in  none  of  these  cases  is  there  any 
policy  of  the  law,  on  the  one  side  or  the 
other.  The  conditions  said  to  be  void, 
as  trenching  on  the  liberty  of  the  law, 
are  those  which  restrain  a  party  from  doing 
some  act  which  it  is  supposed  the  State  has 
or  may  have  an  interest  to  have  done.  The 
State,  from  obvious  causes,  is  interested 
that  its  subjects  should  marry ;  and  there* 
fore  it  will  not  in  general  allow  parties,  by 
contract  or  by  condition  in  a  will,  to  make 
the  continuance  of  an  estate  depend  on  the 
owner  not  doing  that  which  it  is  or  may 
be  the  interest  of  the  State  that  he  should 
do.  So  the  State  is  interested  in  having  its 
subjects  embark  in  trade  or  agriculture ; 
and  therefore  will  not  allow  a  condition 
defeating  an  estate  in  case  its  owner  should 
engage  in  commerce — or  should  plough  his 
arable  land^-or  the  like.  The  principle  on 
which  such  conditions  are  void  is  analogous 
to  that  on  which  conditions  defeating  an 
estate,  unless  the  owner  commits  a  crime, 
are  void.  In  the  latter  case,  the  condi- 
tion has  a  tendency  to  the  violation  of  a 
positive  duty ;  in  the  former,  to  prevent  the 
performance  of  what  partakes  of  the  cha* 
racter  of  a  duty  of  imperfect  obligation. 
But  in  the  case  of  a  condition  such  as  that 
before  us,  the  State  has  no  interest  what* 
ever,  apart  from  the  interest  of  the  parties 
themselves.  There  is  no  duty  on  the  part 
of  an  heir,  whether,  of  perfect  or  imperfect 
obligation,  to  contest  his  ancestor's  sanity. 
It  matters  not  to  the  State  whether  the 
land  is  enjoyed  by  the  heir  or  the  devisee ; 
and  we  conceive,  therefore,  that  the  law 
leaves  the  parties  to  make  just  what  con- 
tracts and  arrangements  they  may  think  ex- 
pedient as  to  raising  or  not  raising  questions 
of  law  or  fact  among  one  another,  the  sole 
result  of  which  is  to  give  the  enjoyment  of 
property  to  one  claimant  rather  than  an- 
other. The  question,  whether  this  proviso 
is  a  proviso  void,  as  being  contrary  to  the 


policy  oV  the  law,  may  be  well  tested  b? 
considering  how  the  case  would  have  stood 
if,  instead  of  a  condition  subseqnent,  it  had 
been  made,  as  in  substance  it  might  have 
been,  a  condition  precedent. 

Suppose  the  testator  had  said,  in  esse  my 
daughter  and  her  husband  shall  execute  ail 
deedb  necessary  for  settling  my  estates  io 
manner  hereinafto  mentioned,  then  I  g^vc 
her,  &c.  Surely  there  could  be  no  doabt 
of  the  validity  of  such  a  condition  ss  s 
condition  precedent,  and,  if  so»  it  most  be 
good  as  a  condition  subsequent ;  for  where 
a  condition  is  bad  on  grounds  of  public 
policy,  it  must  obviously  be  bad,  whether 
it  be  precedent  or  subsequent.  The  lav 
will  no  more  allow  anything  contrary  to 
public  policy  to  be  made  the  means  where- 
by a  party  shall  entitle  himself  to  an  estate, 
than  whereby  he  shall  be  made  to  lose  that 
of  which  he  is  already  in  possession. 

On  these  grounds,  thinking  that  there  is 
no  question  of  public  policy  invc^ved,  and 
considering  that  the  law  leaves  it  to  the 
parties  interested  in  property,  and  to  them 
alone,  to  decide  for  tiiemselves  what  ques- 
tions of  law  or  of  fiict  they  shall  insist  on 
or  abandon,  we  have  come  to  the  oondnsiofl, 
that  this  proviso  is  good,  and  we  shall  cer- 
tify accordingly  to  the  Lord  Chaocellor. 

CerHfieate 
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AND  JOHN  JAGO£R.* 
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Deed — Mining  Lease^^Grmmi  for  indt- 
finite  Tern  of  Years — Operation  at  Coamas 
Law  or  under  Statute  of  Uses — Pieadis^' 


A  deed^  which  may  operate  eiih€r  at  csm- 
man  law  or  under  the  StatMte  of  Uses^  »ut^ 
in  pleading f  be  taken  to  operate  at  oqmms 
laWf  unless  there  is  an  express  aeermest  rf 
an  election  that  it  shall  operate  under  the 
statute. 

Quaere,  whether  an  entry  by  a  lessee  usisr 
such  a  deed  will  not  be  cenekmeerf ta 
election  Uiot  it  shall  operaie  ai  eeemm 
law. 

Semble-— <Aa<,  umder  a  gramt  teJ^B^  tai 
C,  their  executors,  ^c.  of  Uhertg  iegii  esA 
under  certain  closes  until  aU  Ae 
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the  said  closes  should  be  gotten^  an  interest 
passes  to  the  executors  of  the  sunfivor  if  the 
deed  operates  under  the  Statute  of  Uses, 

Trespass  for  breaking  and  entering  a  coal 
mine  or  vein  of  coal  of  the  plaintiffs,  lying 
ander  certain  closes,  pieces,  or  parcels  of 
land  or  ground  named,  and  digging  coals 
there.  Second  count,  for  carrying  away 
coals. 

The  third  plea  to  the  first  count  stated, 
that  one  John  Sykes,  before  the  making  of 
the  indenture  thereinafter  mentioned,  and 
long  before  the  said   times  when,  &c.  in 
the  declaration  mentioned  or  any  of  them, 
and   long  before   the  plaintiffs  had  any- 
thing in  the  said  coal  mine,  or  vein  of  coals, 
in  which,  &c.,  to  wit,  on  the  27th  of  Sep* 
tcmber  1804,  was  seised  in  his  demesne  as 
of  fee  of  and  in  the  said  several  closes,  &c. 
respectively  in  the  first  connt  mentioned ; 
and  of  the  said  coal  mine  or  vein  of  coals 
situate,  lying,  and  being  under  the  said 
several  closes,  &c.  in  that  count  mentioned, 
and  being  so  thereof  seised,  before  the  said 
times  when,  8te.  or  any  of  them,  to  wit, 
on,  &c.  by  a  certain  indenture  then  made 
between  the  said  J.  Sykes  of  the  one  part, 
and  Joseph,  Matthew,  and  James  Jagger, 
in  the   said  indenture   mentioned,   of  the 
*^ther  part  (profert  of  the  indenture),  the 
'^aid  J.  Sykes  did,  for  the  considerations  in 
the  said  indenture  in  that  behalf  mentioned 
and  set  forth,  and  for  settling  and  barring 
i-U  future  and  other  payments  more  than 
a  certain  sum,  to  wit,  420^.,  for  a  certain 
portion  of  the  said   coals  under  the  said 
doses,  &c«,  to  wit,  six  acres  of  the  said 
cr>als,  after  the  rate  of  701.  per  acre,  to  be 
paid  by  portions  as  in  the  said  indenture 
mentioned,  among  other  things,  by  the  said 
indenture,  for  himself,  his  heirs,  executors, 
administrators,  and  assigns,  grant  to  the 
<aid  Joseph,  Matthew,  and  James  Jagger, 
their  executors,  administrators  and  assigns, 
for  and  notwithstanding  anything  therein- 
before or  thereinafter  in  the  said  indenture 
<'ontained  to  the  contrary,  from  and  after 
the  commencing  of  the  digging  and  sinking 
of  any  pit  or  shaft  for  the  sale  of  coals,  in 
the  said  closes  in  the  said  indenture  men- 
tioned, whereof  the  said  closes,  pieces,  or 
parcels  of  land  or  ground  in  the  first  count 
•>r  the  declaration  mentioned  are  parcel,  the 
liberty    and   privilege   of  getting,   selling. 


winning,  and  working  the  said  coals  or 
min^  in  the  said  indenture  mentioned,  be- 
ing all  the  coal  mines,  veins,  and  seams  of 
coal  of  him  the  said  J.  Sykes,  then  lying  or 
being  within  or  under  the  said  closes  in 
the  said  indenture  mentioned,  whereof  the 
closes,  &c.  in  the  first  count  mentioned  are 
parcel,  in  as  large,  ample,  and  beneficial  a 
manner  to  all  intents  and  purposes  what- 
soever as  the  said  J.  Sykes  could  settle  and 
assure  the  same,  for  any  term  or  terms  of 
years,  computing  the  same  from  such  time 
as  they,  the  said  Joseph,  Matthew,  and  James 
Jagger,  their  executors,  administrators,  or 
assigns  should  so  begin  to  sink  as  aforesaid, 
until  the  said  quantity  of  six  acres  of  coals 
should  be  gotten ;  and,  at  the  expiration  of 
the  term  of  twelve  years,  then  that  the 
said  coals  should  be  fairly  measured,  at  the 
joint  expense  of  the  said  parties  to  the  said 
indenture  ;  and  upon  such  admeasurement 
being  taken,  if  the  full  quantity  of  six  acres 
of  coals  should  not  be  then  gotten,  then 
that  the  said  Joseph,  Matthew,  and  James 
Jagger,  their  executors,  &c.  should  have 
liberty  to  get  the  remainder  of  the  said  six 
acres  of  coals,  and  that  when  all  the  said 
quantity  of  six  acres  of  the  said  coals  should 
be  gotten  in  a  workmanlike  manner,  then 
that  the  said  getting  and  selling  the  said 
coals  should  be  carried  on  as  aforesaid,  until 
such  time  as  aU  the  coals  in  the  said  closet^ 
being  the  said  closes  in  the  said  indenture 
mentioned,  and  whereof  the  said  closes,  &c. 
in  the  first  count  mentioned  are  part  and 
parcel,  should  be  gotten  and  disposed  of  the 
said  Joseph,  Matthew,  and  James  Jagger, 
their  executors,  &c.  paying  or  causing  to 
be  paid  to  the  said  J.  Sykes,  his  heirs  and 
assigns,  for  every  acre  of  coals  to  be  gotten 
over  and  above  the  aforesaid  quantity  of 
six  acres,  the  said  sum  of  70/.  per  acre,  to 
be  paid  for  by  the  said  Joseph,  Matthew, 
and  James  Jagger,  their  executors,  &c.  to 
the  said  J.  Sykes,  his  heirs,  &c.,  yearly 
and  every  year,  in  such  proportion  as  the 
sale  and  consumption  of  the  said  coals 
should  or  might  happen  to  amount  to, 
according  to  admeasurement  being  taken 
thereof  by  the  said  several  parties,  their 
respective  executors,  &c. 

The  plea  then  set  forth  a  covenant  by  J. 
Sykes,  for  quiet  enjoyment  by  Joseph,  Mat- 
thew, and  James  Jagger,  of  all  the  said  coals, 
being  the  said  coals  lying  under  the  said 
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closes  in  the  said  indenture  mentioned,  and 
whereof  the  said  closes,  &c.  in  the  first  qpunt 
mentioned  are  parcel,  premises,  privileges, 
and  appurtenances  whatsoever,  and  also  full 
and  free  liberty  for  the  said  Joseph,  Matthew, 
and  James  Jagger,  their  executors,  &c.  to  fix 
all  necessary  gins  or  engines,  and  to  build 
cabins  in  the  said  closes,  and  the  same 
to  remove  and  take  away  as  occasion 
might  require ;  and  also  to  make  roads  and 
ways  for  horses,  carts,  and  carriages,  in 
and  over  the  closes  aforesaid,  as  by  the  said 
indenture,  &c.  will  more  fully  and  at  large 
appear;  by  virtue  of  which  said  herein- 
before partly  recited  indenture,  afterwards 
and  long  before  the  time  of  committing  of 
any  of  the  said  trespasses  in  the  first  count 
mentioned,  to  wit,  on  the  1st  of  January 
1805,  the  said  Joseph,  Matthew,  and  James 
Jsigger  did  commence  sinking  and  digging 
certain  pits  or  shafts,  to  wit,  three  pits 
or  shafts,  for  the  sale  of  coals  in  the  said 
closes,  in  the  said  hereinbefore  partly  recited 
indenture  mentioned,  and  became  entitled 
to  the  said  powers,  liberties,  privileges, 
licence,  and  authority  aforesaid,  for  the  said 
term  so  to  them  thereof  granted  as  aforesaid, 
according  to  the  terms,  true  intent,  and 
meaning  of  the  aforesaid  hereinbefore  partly 
recited  indenture. 

Averment,  that  afterwards,  and  after  the 
making  of  the  said  indenture,  to  wit,  on 
the  Ist  of  January  1805,  the  said  Joseph, 
Matthew  and  James  Jagger,  after  sinking 
the  aforesaid  pit  or  shafts  in  the  said  closes 
in  the  said  indenture  mentioned,  for  the  sale 
of  coals  as  aforesaid,  and  for  the  purpose 
of  getting  and  vending  of  coals,  did  then, 
from  the  time  of  their  sinking  the  said  pits 
or  shafts,  proceed  to  get  and  win  in  a  work- 
manlike manner  the  said  coals  under  the 
said  closes  in  the  said  indenture  mentioned, 
until  the  said  quantity  of  six  acres  of  the 
said  coals  was  won  and  gotten  in  a  work- 
manlike  manner. 

The  plea  then  averred  the  deaths  of 
Joseph  and  Matthew  Jagger,  leaving  James 
Jagger  them  surviving,  whereupon  he  *'  be- 
came entitled  to  the  powers,  liberties, 
privileges,  licence,  and  authority  afore- 
said, for  the  then  residue  and  remainder 
of  the  said  term  for  which  the  said  powers, 
&c.  were  so  granted  as  aforesaid  to  him  and 
the  said  Joseph  and  Matthew  Ja^er,  their 
executors,  &c,,  according  to  the  terms,  true 


intent,  and  meaning  of  the  aforesaid  in  part 
recited  indenture,  and  which  said  term  iiad 
not  expired  at  the  time  of  the  co1nmenc^ 
ment  of  this  suit ;  and  the  said  James  Jaggei 
then  became  and  was  entitled  to  cany  on 
the  said  getting  and  selling  coals  untfl 
all  the  coals  under  the  said  closes,  &c.  in 
the  first  count  mentioned  should  be  gotten 
and  disposed  of." 

The  plea  then  alleged,  that  James  Jag- 
ger  made  his  will,  appointing  four  execu- 
tors, and  on  the  28th  of  April  IS4Z  died 
so  entitled  to  the  said  powers,  libertiei, 
privileges,  &c.,  (using  the  same  terns  a 
just  stated).     It  then  stated  the  proriog 
of  James  Jagger's  will  by  bis  executon, 
who  thereupon,  as  such  executors,  became 
entitled  to  the  said  powers,  &c.,  (oang 
the  same  terms  as  just  stated,)  "where- 
upon the  defendants,  as  the  bailiffs  and 
servants  of  the  said  executors  (named)  o( 
the  said  James  Jagger,  deceased,  as  afore- 
said, and  by  their  command,  divers,  to  wit, 
eighteen  acres  of  coals  there  then  being  and 
remaining  unworked  and  ungottes,  under 
the  said  closes  in  the  said  partly  recited 
indenture  mentioned,  whereof  the  said  closes, 
ftc,  in  the  first  count  mentioned,  are  part 
and  parcel  as  aforesaid,  at  the  said  serenl 
times  when,  &c.,  in  the  first  count  mefi- 
tioned,  and  during  the  said  term  for  wkidi 
the  aforesaid  powers,  liberties,  &C.,  by  the 
said  hereinbefore  partly  recited  indentnie, 
were  granted  to  the  said  Joseph,  Matthew 
and  James  Jagger,  their  executors,  &c.,  and 
which  had  not  expired  at  the  time  of  the 
commencement  of  this  suit,  and  in  ponn* 
ance  and  exercise  of  the  powers,  &c.,  gnutcd 
as  aforesaid,  by  the  said  partly  recited  in- 
denture, broke  and  entered  the  said  coal 
mine,  &c.,  in  the  first  count  mentioned, 
being  part  and  parcel  of  the  ssid  coal  wisttt, 
veins,  and  seams  of  coal  lying  under  the 
said  closes  in  the  said  indenture  nentiooed, 
whereof  the  said  closes,  fte.  in  the  fiiA 
count  of  the  declaration  mentioned  are  pot 
and  parcel,  and  there  dog  oat  of  the  Mii 
coal  mine  or  vein  of  coals  the  mA  qW" 
titles  of  coal  in  the  said  first  oouat  mention 
ed,  and  took  and  carried  away  ^  ^"^^ 
and  converted  and  disposed  thaeoCta  tliir 
the  defendants*  awn  use,  as  ft  imkiiU  ^ 
them  to  do  for  the  caase  afuwwM,  wM 
are  the  several    allied  tiMmaasin "  kt, 
Verification. 
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To  this  plea,  the  plaintiffs,  after  craving 
oyer  of  the  indenture,  demurred  specially, 
assigning  for  causes,  inter  aliat  that  no  title 
to  the  hems  in  quo  appeared  to  he  vested  in 
the  executors  of  James  Jagger  under  the 
deed  in  question,  and  that  such  deed  was 
not  pleaded  according  to  its  true  legal  effect. 

By  the  deed,  as  set  out  on  oyer  at  the  head 
of  the  demurrer,  it  appeared  that  by  inden- 
ture, dated  the  27th  of  September  1804, 
between  John  Sykes,  of  the  one  part,  and 
Joseph,  Matthew,  and  James  Jagger,  of  the 
other  part,  it  was  witnessed,  that  for  and 
in  consideration  of  the  yearly  rent  there- 
inafter reserved,  and  the  covenants  and 
agreements  therein  mentioned  and  contained 
nn  the  part  of  the  said  Joseph,  Matthew,  and 
James  Jagger,  their  executors,  administra- 
tors, and  assigns,  to  be  paid  and  performed, 
he  the  said  J.  Sykes  granted,  bargained,  sold, 
and  confirmed  unto  the  said  Joseph,  Mat- 
thew, and  James  Jagger,  their  executors,  ad- 
ministrators and  assigns,  all  the  coal  fumes, 
voas  and  seams  of  coal  of  him  the  said  J. 
Sykes,  lying  and  being  within  or  under  his 
closes  of  land,  belonging  to  the  farm  and 
tenementa  at  Flockton  Moor  Head,  then  in 
the  possession  of  the  said  J.  Sykes,  com- 
monly called  or  known  by  the  several 
names  of,  &c.,  (stating  names  of  closes), 
tf^ther  with  all  necessary  roads  and  ways 
for  horses,  carts  and  carriages,  in  and  over 
the  said  closes  or  any  of  them,  to  and  from 
the  pits  or  ahafts  to  be  sunk  in  the  said 
closes,  for  the  convenience  of  taking  and 
carrying  away  the  said  coal,  with  full  and 
free  libertif  to  the  said  Joseph,  Matthew, 
and  James  Jagger,  their  executors,  adminis- 
trators and  assigns,  at  all  times  during  the 
term  thereby  granted,  to  dig  far^  sink  for ^ 
and  get  the  sasne  coal  in  a  fair  and  work-' 
nunUke  momier,  in  the  said  closes,  or  any 
of  them,  together  with  a  sufficient  ground- 
room  or  bank-room  in  the  said  closes,  near 
the  said  pits,  to  lay  all  such  coals  as  should 
from  time  to  time  be  gotten,  and  full  and 
free  Uberiy  to  sell  and  dispose  of  such  coals, 
and  for  the  purchasers  thereof  to  carry  away 
the  same  with  horses,  carts,  carriages  or 
otherwise,  as  they  the  said  Joseph,  Matthew, 
and  James  Jagger,  their  executors,  &c., 
should  think  best,  by  and  along  the  roads 
which  might  be  most  conveniently  made 
!^r  that  purpose,  and  full  and  free  liberty 
for  the  lessees,  their  executors,  &c.,  for 
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the  getting,  selling,  and  carrying  away 
the  said  coals,  and  clearing  the  same  of 
and  from  all  water,  gravel,  damp,  or  other 
inconveniences,  which  might  obstruct  or 
hinder  the  winning  or  working  of  the  said 
colliery,  they,  the  said  Joseph,  Matthew,  and 
James  Jagger,  their  executors,  administra- 
tors and  assigns,  from  time  to  time,  doing 
as  little  damage  as  might  be  to  the  owner 
or  occupiers  of  the  said  lands  and  premises ; 
and  that,  by  the  said  indenture,  it  was  fur- 
ther witnessed,  that  for  and  in  consideration 
of  the  sum  of  420^.,  by  the  said  Joseph, 
Matthew,  and  James  Jagger,  some  or  one 
of  them,  paid  to  the  said  J.  Sykes  in  manner 
following,  that  is  to  say,  the  sum  of  35/. 
on  or  before  the  2nd  of  February  1805, 
and  the  further  sum  of  35/.  on  or  before 
the  2nd  of  February  thence  next  following, 
and  so,  successively,  every  2nd  day  of  Fe- 
bruary in  every  year,  until  the  full  end  and 
term  of  twelve  years,  commencing  from  the 
2nd  day  in  February  next  ensuing  the  day  of 
the  date  thereof,  although  the  said  Joseph, 
Matthew,  and  James  Jagger  had  thereby 
covenanted  to  pay  to  the  said  J.  Sykes,  his 
heirs  or  assigns,  Uie  sum  of  420/.  by  yearly 
portions,  as  aforesaid,  yet  they,  the  said 
Joseph,  Matthew,  and  James  Jagger,  their 
executors,  &c.,  or  any  of  them,  should  have 
liberty  or  privilege  of  sinking  a  pit  or  pits 
on  the  said  closes,  or  any  part  thereof,  for 
the  use  and  benefit  of  getting  and  selling  of 
coals  at  any  time  or  times  thereafter,  during 
the  terms  thereinbefore  granted,  for  getting 
and  vending  of  coals  as  aforesaid,  at  their 
Mrill  and  pleasure,  and  to  suit  the  con- 
venience of  them,  the  said  Joseph,  Matthew, 
and  James  Jagger,  their  executors,  &c., 
and  for  settling  and  barring  all  future  and 
other  payments  more  than  the  said  sum  of 
420/.,  for  six  acres  of  coals,  after  the  said 
rate  of  20/.  per  acre,  to  be  paid  by  portions 
as  aforesaid,  the  said  J.  Sykes  did,  for  him- 
self, his  heirs,  executors,  administrators, 
and  assigns,  thereby  grant,  agree,  and  cove- 
nant to  and  with  the  said  Joseph,  Matthew, 
and  James  Jagger,  their  executors,  adminis- 
trators, and  assigns,  that  for  and  notwith- 
standing anything  thereinbefore  or  after 
contained  to  the  contrary,  they,  the  said 
Joseph,  Matthew,  and  James  Jagger,  their 
executors,  &c.,  from  and  after  the  com- 
mencing of  digging  or  sinking  any  pit  or 
shaft,  for  sale  of  coal,  in  the  said  closesp 
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should  have  and  enjoy  the  liberty  and  pri- 
vilege of  getting,  selling,  winning,  and 
working  of  the  said  coals  or  mines,  in  as 
large,  ample,  and  beneficial  manner  to  all 
intents  and  purposes  whatsoever,  as  the 
said  John  Sykes  could  settle  and  assure  the 
same,  for  any  time  or  term  of  years,  com- 
puting the  same  from  such  time  as  the  said 
Joseph,  Matthew,  and  James  Jagger,  their 
executors,  &c.,  should  so  begin  to  sink  as 
aforesaid,  until  the  quantity  of  six  acres  of 
coal  should  be  gotten,  and  at  the  expiration 
of  the  term  of  twelve  years^  then  to  be  fairly 
measured  at  the  joint  expense  of  the  said 
parties,  and  upon  such  admeasurement  being 
taken,  the  full  quantity  of  six  acres  of  coals 
being  not  then  gotten,  to  have  liberty  to  get 
the  remainder  as  aforesaid,  and  when  all 
the  coals  were  gotten  in  a  workmanlike 
manner  to  the  quantity  of  six  acres,  then 
the  said  btainess  of  getting  and  selling  coals 
to  he  carried  on  as  aforesaid^  until  stuh  time 
as  all  the  coals  in  the  said  closes  he  gotten 
and  disposed  of  by  the  said  Joseph,  Mat- 
thew, and  James  Jagger,  their  executors, 
&c.,  paying  or  causing  to  be  paid  to  the 
said  J.  Sykes,  his  heirs  and  assigns,  for 
every  acre  of  coals,  to  be  gotten  over  and 
above  the  aforesaid  quantity  of  six  acres, 
the  said  sum  of  702.  per  acre,  to  be  paid  for 
by  the  said  Joseph,  Matthew,  and  James 
Jagger,  their  executors,  &c.,  to  the  said 
J.  Sykes,  his  heirs  and  assigns,  yearly  and 
every  year,  in  such  proportions  as  the  sale 
and  consumption  of  the  said  coals  should 
or  might  happen  to  amount  to,  according  to 
admeasurement  being  taken  thereof  by  the 
said  several  parties,  their  respective  exe- 
cutors, &c, ;  and  that  the  said  Joseph,  Mat^ 
thew,  and  James  Jagger,  their  executors,  &c., 
should  have  full  and  free  l^erty  and  pri' 
vHege  of  getting  stones  in  some  convenient 
part  of  the  said  closes,  at  any  time  or  times, 
of  getting  and  vending  of  the  said  coals,  for 
the  use  of  making  and  repairing  roads,  for 
the  use  and  benefit  of  carrying  away  the 
said  coals  when  gotten,  making  such  satis- 
faction for  the  same  to  the  said  J.  Sykes, 
his  heirs  or  assigns,  as  they  were  then  sold 
for  per  yard ;  to  have  and  to  hold  all  and 
singular  the  before-mentioned  to  be  thereby 
granted  coals,  premises,  and  privileges,  unto 
the  said  Joseph,  Matthew,  and  James  Jagger, 
their  executors,  &c.,  from  the  2nd  day  of 
February  then  next  ensuing,  for  and  during 


the  term  of  twelve  years  thence  next  en- 
suing, and  fully  to  be  complete  and  ended: 
yielding  and  paying  therefore  to  the  said 
J.  Sykes,  his  hdrs,  &c.,  the  said  yearly 
rent  of  35/.,  at  the  times  and  in  manner 
thereinbefore  specified;    provided  always, 
and  upon  condition,  that  if  the  said  yetriy 
rent,  or  any  part  thereof,  should  at  aoy 
time  or  times  be  in  anear  and  unpaid  by 
the  space  of  thirty  days   next  after  any 
day  or  time  whereat  or  whereon  the  same 
ought  to  be  paid  as  aforesaid,  although  not 
demanded,  then  and  from  thenceforth  those 
presents  should  be  absolutely  void  in  case 
the  said  J.  Sykes,  his  heirs  or  assigBs, 
should  at  any  time  afterwards  choose  the 
same  to  be  void,  but  not  otherwise.  And  the 
said  J.  Sykes  did  for  himself,  his  hdrs,  &c. 
thereby  grant,  agree  and  covenant  to  and 
with  the  said  Joseph,  Matthew,  and  Jam^ 
Jagger,   their  executors,  &c.,   that,  under 
payment  of  the  rents  and  performance  of  the 
covenants,  conditions,  provisoes,  and  agree- 
ments in  these  presents  specified,  or  nieD- 
tioned  to  be  by  the  said  Joseph,  Matthew, 
and  James  Jagger,  their  executors,  &c.  paid 
and  performed  respectively,  they,  the  said 
Joseph,  Matthew,  and  James  Jagger,  their 
executors,  &c.  should  and  lawfully  ought, 
peaceably  and  quietly,  without  any  eviction, 
ejectment,  suit,  let,  or  disturbance,  of^  from, 
or  by  the  said  J.  Sykes,  his  heirs,  &c.,haTe, 
hold,  occupy,  and  enjoy  all  the  said  coals, 
premises,    privileges,    and     appuitoiaoces 
whatsoever,  and  also  full  and  free  liberty 
for  the  said  lessees,  their  executors,  &x.,  to 
fix  all  necessary  gins  or  engines,  and  build 
cabins  in  the  said  closes,  and  the  same  to 
remove  and  take  away  as  occasbn  might 
require ;  and  also  to  make  roads  and  wiys 
for  horses,  carts,  and  carriages,  in  and  over 
the  said  closes    aforesaid;   and  the  said 
Joseph,  Matthew,  and  James  Jagger  did,  and 
every  of  them  did,  jointly  and  sevoally  ibr 
himself  and    themselves,   thai   respecdtre 
executors,  &c.,  thereby  grant,  agree,  and 
covenant  to  and  with  the  said  J.  Sykes,  his 
heirs  and  assigns,  that  they,  the  said  Joseph, 
Matthew,  and  James  Jagger,  their  exeentms, 
&c.,  should  and  would  in  every  year,  doiis^ 
the  said  term  of  twelve  years,  weD  and  tntiy 
pay  or  cause  to  be   paid  unto  the  said 
J.  Sykes,  his  heurs,  &c«,  the  desryeariymt 
above  thereby  reserved,  and  every  pat 
thereof,  at  the  times  and  in  the  manoer 
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thereinbefore  appointed  for  payment  of  the 
same  respectively,  and  should  and  would 
pay,  bear,  and  discharge  all  taxes,   lays, 
assessments,  and  impositions  whatsoever, 
which  should  or  might  be  taxed,  layed, 
assessed,  or  imposed  upon,  or  become  due 
or  payable  out  of,  for,  or  in  respect  of  the 
said  intended coUiery,whetherparliamentary 
or  otherwise,  and  should,  whenever  any  of 
the  said  intended  pits  or  shafts  ceased  to  be 
used,  other  than  one  pit  or  shaft,  which  it 
was  agreed  should  be  from  time  to  time  left 
open  for  air  or  vent  during  the  said  term, 
at  their  respective  costs  and  charges,  suffi- 
ciently fence  about  all  such  pits  as  should 
lye  kept  open  for  air  or  any  other  necessary 
use,  to  prevent  men  and  cattle  from  falling 
therein;  and   also  should   and  would,  at 
the  end  or  other  sooner  determination  of 
the  term  thereby  granted,  make  the  ground 
ti)  be  used  as  and  for  roads  for  carrying  off 
the  said  coals,  only  levelling  the  same ;  and 
^bould  and  would,  at  the  expiration  of  the 
^retting  of  the  coals  aforesaid,  yield  up  and 
leave  or  cause  to  be  yielded  up  and  left,  the 
possession  of  the  said  granted  premises,  and 
every  part  thereof,  peaceably  and  quietly, 
in  such  repair  as  aforesaid,  unto  the  said 
J.  Sykes,  his  heirs  or  assigns ;  and  that  the 
<»id  J.  Sykes,  his  heirs  or  assigns,  or  any 
of  them,  or  any  other  person  or  persons 
whatsoever,  by  his,  their,  or  any  of  their  order, 
should  or  might,  at  any  time  or  times  there- 
after during  the  said  term,  come  and  go 
into,  upon,  and  from  the  said  hereby  granted 
coal  nnines  and  premises,  or  any  part  thereof, 
to  view  the  same  without  let  or  disturbance ; 
and  that  the  said  J.  Sykes,  his  heirs,  &c., 
^iiould  not  nor  would,  at  any  time  or  times 
(faring  the  term  of  getting  the  said  coals  in 
the  said  closes,  suffer  or  cause  to  be  suffered 
or  made,  any  road  or  roads,  drain,  or  drains, 
in  the  said  closes  of  land,  for  the  use  and 
itenefit  of  anybther  person  or  persons  other 
than  the  said  Joseph,  Matthew,  and  James 
^a<^er,   their  executors,  &c.     In   witness 
It  hereof,  &c.  (executed  by  all  the  parties). 

The  fourth  plea  (also  to  the  first  count) 
stated,  that  J.  Sykes,  being  seised  in  fee, 
ic,  for  a  pecuniary  consideration  demised 
he  mines  to  the  former  grantees  for  one 
tiar,  under  which  demise  those  persons 
entered  and  became  possessed,  &c.  It  then 
et  out  (with  profert)  the  indenture  of  the 
.^7th  of  September  1804,  and  on  which  the 


former  plea  was  founded ;  but  in  this  plea 
the  deed  was  described  as  ayrant  and  release 
of  the  mines  to  the  grantees,  their  executors, 
&c.,  to  hold  to  them,  &c.  till  six  acres  of 
coal  should  be  gotten,  and  after  that  all  the 
coal  should  be  gotten  and  disposed  of.  In 
other  respects  the  fourth  plea  resembled  the 
third. 

The  plaintiffs'  replication,  after  craving 
oyer  and  setting  out  the  indenture  as  before, 
traversed  both  the  alleged  demise  for  a  year 
and  the  alleged  grant  and  release,  conclud- 
ing to  the  coun^. 

The  defendants  demurred  to  this  replica- 
tion for  duplicity,  &c.  and  the  pluntifis 
joined  in  demurrer ;  but  the  grounds  of  de- 
murrer to  this  replication  need  not  be  stated 
further,  as  they  were  not  discussed  in  the 
argument,  the  plaintiffs  contending  that  the 
fourth  plea  was  bad  upon  general  demurrer, 
and  the  judgment  of  the  Court  proceeded 
upon  the  question  of  the  sufficiency  of  the 
pleas  only. 

The  case  was  argued  in  last  Michaelmas 
term,  (Nov.  16th  and  18th)  by— 

Aiherton^  in  support  of  the  demurrer  to 
the  third  plea.-~In  the  third  plea  the  defen- 
dants justify  under  the  executors  of  James 
Jagger,  who  is  the  survivor  of  the  three 
lessees  in  the  deed  which  is  set  out  on  oyer ; 
and  they  set  up  as  the  legal  effect  of  the 
deed  a  right  (after  six  acres  of  coal  shall 
be  gotten)  in  the  lessees,  and  their  personal 
representatives,  to  get  coal  under  particular 
closes,  until  such  time  as  all  the  coals  in  the 
said  closes  should  be  gotten  :  this,  however, 
is  not  the  legal  effect  of  the  deed.     With  the 
exception  of  one  solitary  passage,  beginning 
with  the  words,  '*  And  when  all  the  coals 
are  gotten  in  a  workmanlike  manner  to  the 
quantity  of  six  acres,  then  the  said  business 
of  selling  and  getting  coals,"  &c.,  the  whole 
deed  is  framed  as  a  "lease"  of  the  coal 
under  the  closes,  for  twelve  years,   with 
••  liberty"  of  getting  coal  at  any  time,  even 
after  the  twelve  years,  until  six  acres  shall 
have  been  gotten.     The  effect  of  that  par- 
ticular passage  is,  that  after  the  getting  of 
the  coals  to  the  quantity  of  six  acres,  tbe 
business  of  getting  and  selling  coals  shoulci 
be  carried  on  until  all  the  coal  under   tVic 
closes  should  be  gotten  and  disposed  of,  tl\e 
lessees  and  their  executors,  &c.,  paying  a. 
proportional  yearly  rent.     The  habem^^^^ 
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which  follows  this  part  of  the  deed  clearly 
defines  a  term  of  twelve  years  as  the  limit 
of  the  interest  conveyed.  Now  the  office 
of  an  habendum  is  to  "  limit  the  certainty  of 
the  estate" — 1  Inst.  6  a ;  and  it  is,  therefore, 
not  clear  that  any  estate  subsisted  after  that 
period,  or  more  than  a  contract  for  an  inter* 
est.  Assuming  the  intention  to  be  clear, 
still  no  estate  could  pass  to  endure  after 
the  death  of  the  surviving  lessee.  Whether 
there  was  a  grant  of  the  mines,  or  only  of  a 
liberty  to  dig  for  coal,  in  each  case  words  of 
inheritance  were  equally  necessary.  Beyond 
the  twelve  years,  no  more  than  a  liberty  to 
dig  for  coal  could  have  passed.  (Upon  this 
point  LordMountjoy*a  ease^l)^  Cketham  v. 
fViUiams<m{2),  Doe  A.  Hanley  v.  Wood{Z), 
and  Jones  v.  Reynolds  (4),  were  mentioned.) 
It  is  true  that  the  one  interest  would  be 
a  corporeal  and  the  other  an  incorporeal 
hereditament,  yet  either  would  be  a  tene- 
ment— 1  Inst.  6  a,  and  1  InsU  19  6,  20  a. 
To  hold  till  all  the  coals  should  be  gotten 
is  necessarily  for  an  uncertain  period.  That 
makes  the  interest  a  freehold,  but  a  freehold 
interest  in  lands  or  tenements  without  (in  a 
deed)  words  of  inheritance  is  but  an  estate 
for  life,  though  terms  indicating  perpetuity 
may  be  used — Littleton,  s.  1.  The  fourth 
plea,  putting  aside  the  replication,  is  bad 
on  general  demurrer.  It  describes  the  deed 
88  a  release^  which  the  language  of  the 
deed  itself  as  set  out  on  oyer  negatives ;  it 
equally  fedls  to  set  out  the  true  legal  effect 
of  the  deed,  at  the  utmost  a  grant  for  the 
lives  of  the  grantees. 

Cowling,  contra.— There  is  no  doubt  this 
deed  is  a  very  inartificial  instrument.  The 
argument  for  the  plaintiffs  goes  to  shew 
that,  to  a  great  extent,  the  deed  is  inopera- 
tive, because  there  could  not  be  a  freehold 
legally  conveyed,  beginning  at  the  end  of 
the  twelve  years,  nor  on  the  2nd  of  Febiuary, 
1805,  inasmuch  as  there  had  been  no  in- 
rolment  of  the  deed ;  so  that  it  would  be 
reduced  to  a  lease  for  twelve  years.  It 
really  amounts  to  a  lease  for  twelve  years 
certain,  and  for  as  much  longer  as  requisite 
to  win  the  whole  of  the  mines  then  working 
in  a  workmanlike  manner ;  and  as  it  is  a 
deed,  and  made  for  a  sufficient  pecuniary 

(1)  Godb.  18. 

(2)  4  East,  469. 

(3)  2  B.  &  Aid.  724. 

(4)  4  Ad.  &  £].  805. 


consideration,  it  operated  under  the  Statute 
of  Uses  as  a  bargain  and  sale  of  a  chattel 
interest,  and  inrolment  was  unnecessary. 
That  it  was  intended  that  all  the  coals  should 
be  got  under  it,  appears  frt>m  several  ex- 
pressions in  it,  as,  "  the  said  business  of 
getting  and  selling  coals  to  be  carried  on  ai 
aforesaid,  until  such  time  as  all  the  coals  in 
the  said  closes  be  gotten  and  disposed  of,"  &e. 
The  interest  which  is  contended  for  might 
be  created  by  will,  and  is  a  mere  chattel  m- 
terest — Doed,  White  y.  Simpscn{5),  Note 7 
by  Hargrave  &  Butler  to  Co.  LiU.  42,  a. 
In  Rosse*s  case  (6),  it  seems  to  have  hees 
taken  for  granted  that  a  man  levying  a  fine 
to  the  use  of  himself  for  life,  r^nainder  to 
executors,  until  they  shall  have  levied  300/. 
for  performance  of  his  will,  creates  an  in- 
terest lasting  until  that  sum  has  been  dolj 
raised.  No  technical  words  are  neoessarj 
to  carry  out  the  intention,  provided  the 
Court  can  see  an  intention  in  the  miod  of 
the  lessor  to  convey  to,  that  is,  to  baigain 
and  sell  to  the  use  of  the  lessees,  dieir 
executors,  &c.  The  reservation  of  rent  is 
a  sufficient  pecuniary  consideration  to  sap- 
port  the  deed  as  a  bargain  and  sale — 2  San- 
ders on  Uses,  pp.  47»  49,  4th  edit.  Those 
cases  in  which  uncertain  interesU  have  been 
held  not  to  be  chattel  interests  are  distin- 
guishable. If  lands  be  given  to  a  man  so 
long  as  a  tree  stands,  a  freehold  interest  is 
conveyed,  because  a  man  may  have  a  free- 
hold interest  in  the  tree  itself.  So,  where 
lands  are  given  until  A.  makes  J«  S.  bailiff 
of  his  manor,  as  in  Co.  Litt.  42,  a.  note  6, 
Haigrave  &  Butler's  edit ;  because  A.  has 
all  his  life  in  which  to  appoint  But  then 
seems  no  more  reason  for  holding  the  in- 
terest in  the  present  case  to  be  freehold, 
than  would  apply  for  holding  a  conveyance 
till  certain  debts  are  paid  to  be  a  freehold. 
If  the  mines  are  duly  worked,  they  mast 
be  won  within  a  limited  period. 

[Aldebson,  B.— Has  it  not  been  held 
that  though  such  a  construction  may  be 
put  on  wills,  it  will  not  hold  with  respect 
to  deeds  ?] 

CordaVs  case  (7)  is  the  only  anUiority 
to  that  effect ;  but  the  first  resdation  there 
appears  to  point  to  deeds  operating  at  com- 
mon  law,  and  not  by  way  of  use;  and  theie 

(5)  5  East,  162. 

(6)  Moor,  556. 

(7)  Cro.  Elix.  ZU, 
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is  no  reason  why  there  should  in  this  respect 
be  any  difference  between  deeds  operating 
by  way  of  lease  and  will. 

[Rolfs,  B.— That  explanation  of  the 
resolution  in  CordaVi  case  certainly  re- 
ceives some  confirmation  from  what  is  said 
in  Manning's  ease(fi)J] 

Atherton,  in  reply.— *The  defendants  can- 
not contend  for  the  operation  of  the  deed, 
as  a  bargain  and  sale,  under  the  Statute  of 
Uses,  for  they  have  not  pleaded  an  election 
that  it  should  so  operate — Miller  v.  Green 
(9).  The  right  to  get  all  the  unsevered  coal 
is  a  real  and  not  a  chattel  interest. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  (10)  was  now 
delivered  by— 

Parks,  B. — [His  Lordship  stated  the 
pleadings,  and  continued] — The  questions 
in  this  case  arise  upon  the  special  demurrer 
to  the  third,  and  the  demurrer  to  the  repli- 
cation to  the  fourth  plea.  The  replication 
being  bad  for  duplicity,  the  plaintiff  con- 
tends that  the  fourth  plea  is  bad  on  general 
demurrer.  The  substantial  question  on  both 
is  as  to  the  legal  effect  of  the  deed  set  out 
on  oyer,  and  relied  upon  as  a  defence  in 
both  pleas.  This  deed  is  most  inartificially 
drawn.  It  appears  to  us,  however,  to 
operate  as  a  lease  of  the  mines  to  the  Jaggers 
and  their  executors,  for  twelve  years,  from 
the  2nd  of  February  1806,  at  all  events. 
Whether  the  deed,  as  to  the  subsequent 
right  to  get  coals,  is  more  than  a  covenant 
to  grant  for  a  subsequent  term,  is  a  question ; 
but  we  think  it  operates  as  a  grant  of  an 
easement,  after  the  expiration  of  that  lease, 
to  win  the  remainder  of  the  six  acres  paid 
for  by  the  sum  of  420/. ;  and  whenever  that 
quantity  should  be  got,  to  win  the  remainder, 
Paying  70/.  an  acre.  The  lease  for  twelve 
years  is  good  at  common  law.  The  limitation 
for  the  indefinite  term  afterwards,  of  the 
incorporeal  hereditament  only,  which  is  to 
continue  for  an  uncertain  period,  viz.  till 
all  the  coals  are  got,  would  in  a  common 
law  conveyance  be  either  an  estate  for  life, 
in  which  case  it  terminated  on  the  death  of 

(8)  8  Rep.  96,  a. 

(9)  8  Bing.  92;  8.  c.  1  Law  J.  Rep.  (n.8.) 
Exch.  51. 

(10)  PoUoek,  C.B.,  Puke,  B.,  Aldenon,  B.  and 

Rolfe.B. 


the  survivor  of  the  grantees ;  or  an  estate 
for  term  of  years,  and  if  so,  it  would  be  void 
for  want  of  the  certainty  of  years.  As  a 
common  law  conveyance,  therefore,  it  would 
afford  no  defence.  But  according  to  the 
authorities  cited  by  Mr.  Cowling,  viz.  Co. 
Liu.  42,  Hale's  MSS.y  Rosse^s  case,  these 
words  would  convey  that  interest  only  in  a 
conveyance  to  uses  or  a  will,  and  would, 
therefore,  devolve  on  the  executor  of  the 
surviving  lessee;  and  so  there  would  be  a 
defence  to  this  action.  But  the  defendants' 
pleadings  are  open  to  the  objection,  that 
there  is  no  averment  that  the  lessees  elected 
to  take  the  interest  by  way  of  use;  and 
this  is  necessary,  on  the  authority  of  Sir 
Rowland  HeywarSs  ease{  11),  and  Miller  ▼• 
Green ;  otherwise  it  must  be  taken  to  operate 
at  common  law.  It  appears,  indeed,  on  the 
pleas,  that  the  lessees  entered  and  got  the 
coals,  and  this  would  be  an  entry  under  the 
lease  for  twelve  years ;  and  if  so,  it  would 
probably  be  a  conclusive  election  that  the 
whole  deed  should  operate  at  common  law— - 
Sheppard*s  Touchstone ^  83.  We  think, 
therefore,  that  the  pleas  are  had.  Mr. 
Cowling  should  amend  on  the  usual  terms, 
and  plead  the  deed  as  operating  by  the 
Statute  of  Uses,  and  state  its  legal  effect, 
which  is  done  in  neither  of  the  present 
pleas;  and  on  that  account,  the  third  at 
least  is  bad,  the  objection  being  pointed  out 
on  special  demurrer. 

.  Judgment  accordingly. 
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LAW  9.  DODD. 


Statute — Metropolitan  Paving  Act^  57 
Geo.  3.  e.  29.  ss.  59,  60.  and  136. — 
Action^  Notice  of. 

Ashes  falling  from  the  furnace  of  a  brass^ 
founder,  and  containing  particles  of  metal, 
were  by  him  subjected  to  a  process  whereby 
a  portion  of  the  metal  was  extracted.  The 
residue  having  been  given  by  him  to  his 
apprentices  as  a  perquisite,  was  by  them  sold 
to  a  brass-refiner^for  the  purpose  qf  extract^ 
ing  a  further  quantity  of  metal.  The  plain' 
tiff,  who  was  employed  by  the  brass-refiner, 
whilst  in  the  act  of  conveying  the  ashes  from 
the  brass-founder*  s  premises  for  this  purpose  f 

(11)  2  Rep.  35. 
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was  apprehended  by  the  defendant  under 
the  Metropolitan  Paving  Act,  57  Geo.  3. 
c,  29,  ufhich  gives  the  power  of  appre* 
hending  aU  persons  who,  not  being  employed 
by  or  contracting  with  the  Commissioners 
under  the  act,  shall  carry  away  any  "  dust, 
cinders,  or  ashes,"  within  the  district  :^^ 
Held,  that  the  ashes  in  question  were  not 
*'  dust,  cinders,  or  ashes"  within  the  mean' 
ing  of  the  act  of  parliament. 

The  lS6th  section  of  the  act  enacts  that 
no  action  shaU  be  brought  against  any  per* 
son  for  anything  done  in  pursuance  of  the 
act  until  after  twenty-one  days*  notice  in 
writing;  and  **if  it  shall  appear  that  such 
action  was  brought  before  twenty^one  days* 
notice  was  given,"  the  jury  shall  find  a 
verdict  for  the  defendant : — Held,  tluU  the 
defendant  could  not  avail  himself  of  a  want 
of  notice  of  action  without  spedaUy  pleadr 
ing  it, 

[For  the  report  of  the  above  case,  see 
17  Law  J.  Rep.  (n.b.)  M.C.  p.  65.] 
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THOMPSON   V.   THE  UNIVERSAL 
SALVAGE  COMPANY. 


Joint' Stock  Company — Registration  Act, 
7  <!$•  8  Vict.  c.  1 10.  *.  45. — Promissory  Note 
— Pleading — Declaration. 

A  declaration  stated  that  the  company 
was  a  joint-stock  company  completely  regis* 
tered;  that  one  S.  P.  and  one  C.  L,  then 
being  two  of  the  directors  of  the  company, 
made  their  promissory  note,  and  thereby 
promised,  on  behalf  of  the  said  company, 
to  pay  the  plaintiff  or  his  order  32/.  4s.  9d,, 
the  balance  of  his  account  due  from  the 
company,  three  months  after  date,  which 
note  was  signed  by  the  said  S.  P.  and  C.  L, 
and  made  by  them,  and  in  their  names,  and 
on  behalf  of  the  said  company,  and  was 
expressed  by  them  to  be  made  on  behalf  of 
the  said  company,  and  countersigned  by  the 
secretary  of  the  company ;  and  thereupon  the 
defendants,  in  consideration  of  the  premises, 
then  promised  the  plaintiff  to  pay  him  the 
amount  of  the  said  promissory  note : — Held, 
on  general  demurrer,  that  the  declaration 
was  bad. 


The  declaration  stated  that  the  company 
was    a  joint-stock    company,  completdy 
registered  by  the  name  of  the  Univeml 
Ssdvage  Company,  and  had  obtained  seem- 
ficate  of  complete  registration  according  to 
the  statute  7  &  8  Vict.  c.  110;  that  on 
the  24th  of  Jane  1847,  one  Samnel  Price 
and  Christopher  Lund,  then  being  two  of 
the  directors  of  the  said  company,  made 
their  promissory  note,  and  thereby  pro- 
mised, on  behalf  of  the  said  eoropanj,  to 
pay  the  plaintiff  or  his  order  321.  4t.  9d., 
the  balance  of  his,  the  said    plaintiff's, 
account,  due  from  the  said  company,  tbree 
months  after  date,  which  said  note  was  then 
signed  by  the  said  S.  Price  and  C.  Lasd, 
and  was  then  made  by  them  and  in  their 
names,  and  on  behalf  of  the  said  company, 
and  then  was  and  is  expressed  by  them  to 
be  made  on  behalf  of  the  said  company,  and 
was  then  countersigned  by  the  secretary  of 
the  said  company ;  and  thereupon  the  defen- 
dants, to  wit,  on  &c,,  in  considention  of 
the  premises,  then  promised  the  phdntiffto 
pay  him  the  amount  of  the  said  [Hionuasory 
note,  according  to  the  tenour  and  effect 
thereof. 

Demurrer  and  joinder. 

The  defendants'  points  for  argoment, 
amongst  others,  were,  that  it  was  not  averred 
that  die  promise  of  the  company  was  by 
virtue  of  any  statute ;  that  it  ought  to  have 
been  averred  that  the  eon^ny  made  their 
note,  and  not  that  Price  and  Lund  made 
their  note  which  the  company  promised  to 
pay ;  that  if  the  note  were  properly  described 
as  the  note  of  Price  and  Lund,  then  in  oido* 
to  make  the  company  liable  to  pay  soch 
note,  it  ought  clearly  to  appear  that  it  was 
a  note  made  according  to  the  provisioas  of 
the  7  &  8  Vict.  c.  110;  that  the  peraons 
who  made  it  had  authority  to  bind  the  com- 
pany by  such  note;  and  that  it  was  not 
shewn  that  there  was  a  deed  of  settiemevt 
by  which  the  company  were  authorised  to 
make  promissory  notes. 

M.  Smith,  in  support  of  the  demnrrer.-- 
The  declaration  is  bad  on  seveFsl  grounds 
First,  it  does  not  appear  that  the  note  in 
question  is  the  note  of  the  company. 

[Parke,  B. — It  does  not  i^ipear  that  tbf 
company  were  authorized  by  their  deed  of 
settlement  to  make  notes.  Again,  the  pi 
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tif  might  have  said  that  the  company  made 
the  note.] 

The  45th  section  of  the  7  &  8  Vict  c.  1 10. 
(1)  requires  them  to  set  out  the  terms  in 
pursuance  of  which  the  note  was  made. 
(He  was  then  stopped  hy  the  Court.) 

SwatM,  contra.— -The  declaration  is  suffi- 
cient. If  the  note  is  correct  in  point  of 
form,  it  is  hinding  on  the  company,  idthough 
tbe  party  making  it  had  no  authority  from 
them.  The  45th  section  states  the  mode 
of  making  bills  of  exchange,  and  requires 
that  they  shall  be  made  in  the  names  of  two 
of  the  directors  of  the  company,  and  shall 
be  by  them  expressed  to  be  made  on  behalf 
of  such  company.  All  these  requisites  have 
been  complied  with. 

[Parke,  B.— Your  argument  is,  that 
aUhoogh  the  directors  were  not  authorized 
b?  the  deed  of  settlement  to  issue  bills  of 

# 

exchange,  yet  if  they  do  issue  them  in  the 
fonn  prescribed  by  the  statute,  the  company 
will  be  bound.  Surely  that  position  is 
untenable.] 

This  question  arises  on  general  demurrer. 

[Parke,  B< — The  objection  is  one  of 
substance.] 

[Pollock,  C.B. — The  declaration  shews 
no  authority,  and  we  cannot  infer  it.] 

Again,  admitting  the  directors  had  no 
authority  to  draw  bills  of  exchange,  still  a 
good  consideration  for  making  it  may  appear 
on  the  face  of  the  declaration ;  for  the  aver- 
ment is,  that  two  persons  were  directors 
and  made  the  note,  and  that  the  consider- 
ation was  the  balance  due  from  the  company. 

Parke,  B. — There  is  no  averment  of  a 
balance  being  due;  there  is  only  a  promise 
to  pay  a  balance  without  an  averment  of 
there  being  one.  The  plaintiff  may  have  a 
month's  time  to  amend;  and  if  he  do  not 
amend,  there  will  be  judgment  for  the 
defendants. 

Pollock,  C.B.,  Aldeebon,  B.  and  Platt, 
B.  concurred. 

Judgment  accordingly. 

(I)  ''And  be  it  enacted,  with  regard  to  bills  of 
exchange  and  promitiory  notaa  mtde,  accepted, 
or  indoraed  on  tbe  behalf  or  acconnt  of  any  auoh 
company,  so  fiv  as  relates  to  the  mode  of  making, 
accepting,  or  indoraing  the  same,  and  to  the  lia- 
bilitj  of  any  anch  company  thereon,  that  if  the 
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HtBBERD  9.  JOHN  KNIGHT. 


Power  of  Attorney ;  Custody  of—Secon- 
dary  Evidence — Attorney — Production  of 
Title-Deeds. 

In  covenant  upon  a  leiue,  executed  on 
behalf  of  the  lessor  under  a  power  of  attor- 
ney^ there  being  notice  to  the  defendant  to 
produce  the  power,  but  no  subpoena  duces 
tecum  to  the  party  who  executed  the  lease, 
— Held,  that  the  power  of  attorney  was  the 
property  of  the  party  who  executed  the 
lease  under  its  authority,  and  that  secon- 
dary evidence  of  its  contents  was  not  admis- 
stifle. 

An  attorney,  who  has  been  served  with 
a  subpoena  duces  tecum  to  produce  a  title- 
deed  being  privileged  from  producing  it, 
secondary  evidence  of  its  contents  is  re- 
ceivable. 

Though  he  is  not  compellable  to  state  its 
contents,  yet  if  he  willingly  does  so,  his  evi- 
dence is  admissible. 

This  was  an  action  of  covenant  upon  an 
indenture  of  lease,  to  which  the  defendant 
pleaded  non  est  factum,  and  other  pleas. 

The  cause  was  tried,  by  Williams,  J.,  at  the 
Somersetshire  Summer  Assizes,  1847,  when 
it  appeared  that  the  action  was  brought  to 
recover  damages  in  respect  of  the  idleged 
non-fulfilment  of  certain  covenants  in  an 
indenture  of  lease  between  the  plaintiff  and 
tiie  defendant.  The  defendant  had  long 
resided  at  Rome,  but  had  considerable  estates 
in  this  country,  which  were  managed  by  his 

dixectoTB  of  the  company  be  authorised  by  deed  of 
settlement  or  bje-law  to  issue  or  accept  billa  of 
exchange  or  promissory  notes,  then  every  each 
bill  of  exchange  or  promissory  note  shall  be  made 
or  accepted  (as  the  case  may  be)  bj  and  in  the 
names  of  two  of  the  directors  of  the  company,  on 
whose  behalf  or  account  the  same  msj  be  so  made 
or  accepted,  and  shall  be  by  auch  directora  ex* 
pressed  to  be  made  or  accepted  by  them  on 
behalf  of  such  company;  and  that  ereiy  such  bill 
of  exchange  and  promissory  note  so  made  or 
accepted  as  aforesaid,  ahall  be  countersigned  by 
the  secretary  or  other  appointed  officer  of  the  com- 
pany, in  whose  behalf  the  same  is  expressed  to  be 
made  or  accepted.** 
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son,  F.  W.  Knight,  under  a  power  of  attor- 
ney, under  seal,  granted  to  him  for  that 
purpose  by  the  defendant,  and  under  the 
authority  of  which  he  had  signed  the  lease 
in  question.  Notice  to  produce  the  power 
of  attorney  had  been  given  to  the  defendant; 
and  a  subpoena  duces  tecum  to  produce  it 
had  been  served  on  the  son,  who  was  a  wit- 
ness at  the  trial,  but  not  in  time.  The  de- 
fendant was  aware  of  the  lease  having  been 
granted  and  had  approved  of  it ;  and  he  had 
on  one  occasion  auUiorized  a  distress  for  rent 
under  it.  Secondary  evidence  of  the  power 
of  attorney  was  admitted  by  the  learned 
Judge ;  and  a  verdict  was  found  by  consent 
for  the  plaintiff,  with  leave  to  the  defendant 
to  move  to  enter  a  nonsuit  if  the  evidence 
ought  not  to  have  been  received. 

Crowder^  in  Michaelmas  term,  having 
obtained  a  rule  accordingly,— 

Kinglake^  Serj.  now  shewed  cause.— No 
subpoena  duces  tecum  to  produce  the  power 
of  attorney  was  necessary. 

[Platt,  B. — What  right  had  you  to  read 
a  copy  of  the  document  ?] 

[RoLFE,  B.— -What  was  there  to  let  in  the 
secondary  evidence  ?] 

It  was  receivable  under  the  notice  to 
produce,  for  there  was  enough  to  shew  it 
was  in  the  custody  of  the  defendant.  That 
would  be  the  proper  custody  for  it,  because 
it  might  be  necessary  for  him  to  prove  that 
he  granted  the  lease,  and  therefore  necessary 
for  him  to  have  the  power  of  attcmiey  in 
his  possession. 

[RoLFE,  B. — On  the  contrary,  the  lessor 
is  the  most  unlikely  party  to  have  it:  it 
would  rather  be  in  the  hands  of  the  owner.] 

[Alderson,  B. — The  proper  custody  is 
either  the  attorney  or  the  lessee.] 

The  notice  is  to  the  party  who  may  be 
assumed  to  have  it;  moreover,  there  was 
evidence  which  amounted  to  an  admission. 

[Parke,  B.  -—  There  was  no  admission 
under  seal.] 

[Alderson,  B. — You  have  consented  to 
a  nonsuit  if  the  evidence  was  improperly 
received.] 

Crowder^  in  support  of  the  rule,  was  not 
called  on. 

Parke,  B.— This  rule  must  be  made 
absolute.  This  deed  (the  power  of  attor- 
ney) is  the  deed  of  the  attorney  to  whom 


it  was  given,  and  who  is  to  keep  it  for  his 
own   protection,  that  he  may  be  aUe  to 
shew  he  had  authority  to  do  what  he  had  dooe 
under  it.     The  witness  should  have  been 
duly  served  with  the  subp€ena  duces  team, 
when,  if  he  had  not  produced  the  deed,  he 
might  have  been  punished.    The  ease  of 
Marston  v.  Downes  (1)  is  often  reJenwl  to. 
In  that  case  a  witness,  who  was  an  atttmey, 
refused  to  produce  a  mortgage-deed,  becante 
it  was  the  title-deed  of  his  client*    He  «u 
then  asked  the  contents  of  it,  which  he 
willingly  stated.     My  Brother  Ludlow  ob- 
jected to  that  evidence,  not  on  the  gromid 
that  the  attorney  was  privileged,  and  need 
not  state  the  contents  of  the  de«j,  nor  thit 
the  evidence  could  not  be  obtained  from  the 
attorney,  but  that  secondary  evidence  of  the 
deed  was  inadmissible,  inasmuch  as  the  deed 
itself  was  in  existence.    My  Brother  Pstte- 
son  held,  that  you  might  give  secondary 
evidence,  because  the  party  was  at  liberty 
to  withhold  his  title-deeds ;  and  that  if  the 
attorney  did   not   insist  on  his  privflege 
and  disclosed  the  contents  of  the  deed,  his 
evidence    was   receivable.     Explained  in 
that  way,  the  case  is  rightly  decided.  If  the 
document  is  a  title-deed,  which  a  man  is  not 
bound  to  produce  upon  a  subpeena  deea 
teeum^  you  cannot  punish  him  for  not  pro- 
ducing  it ;  but  inasmuch  as  yon  have  done 
all  in  your  power  to  get  the  original,  yos 
may  give  secondary  evidence  of  its  oootenta 
^Ditcher  v.  Kenriek  (2)  and  Doe  d.  GU- 
bert  V.  Ross  (S)  are  authorities  for  this. 

Alderson,  B.p— There  was  a  ease  to  the 
same  effect  in  the  Court  of  Common  Pleas, 
when  I  was  in  that  court.  From  the  re- 
port of  MarsUm  v.  Downes  it  would  seem 
as  if  the  attorney  was  compelled  against  his 
will  to  state  the  contents  of  his  dieat'a  deed ; 
whereas  the  real  decision  in  tiiat  case  wai, 
that  if  he  vrillingly  does  so  the  Court  wi& 
receive  his  evidence,  not  that  he  wofuld  he 
punished  for  refusing. 

RoLFE,  B.  and  Platt,  B.  oomeamA. 

Rule  absohde. 


(1)  6  Car.  &  Pay.  881. 

(2)  1  Ibid.  161. 

(8)  7  Mee.  &  WoIb.  101 ;  a.  e.   10 
(n.s.)  Exch.  201. 
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GILES  V.  HUTT  AND  OTHERS. 


Pleading — Several  Pleas — Audita  Que- 
Te]a^4  ^  5  Anne^  c.  16.  *.  4. 

A  proceeding  by  audita  quereld  is  an 
"aeiioH  or  suit"  within  4  4*  5  Anne,  c,  16. 
5.  4,  and  a  defendant  may  plead  several 
pleas  thereto* 

In  this  case,  Rolfe,  B.  having  made  an 
order,  allowing  the  defendants  in  auditd 
(jnereld  to  pl^  several  matters,  a  rule 
had  been  ohtained*  calling  upon  the  defen- 
dants to  shew  cause  why  that  order  should 
not  be  rescinded. 

Peacock  shewed  cause.— The  order  is 
right.  The  case  of  auditd  quereld  is  within 
the  statute  4  &  5  Anne,  c.  16.  s.  4 ;  and 
the  defendants  are  at  liberty,  with  the  leave 
of  the  Court,  to  plead  several  pleas.  That 
section  enacts,  that  "  it  shall  and  may  be 
lawful  for  any  defendant  or  tenant  in  any 
action  or  suit,  or  for  any  plaintiff  in  replevin 
in  any  court  of  record,  with  the  leave  of  the 
same  Court,  to  plead  as  many  several  mat- 
ters thereto  as  he  shall  think  necessary  for 
bis  defence."  The  cases  on  the  subject 
are  collected  in  Turner  v.  Davies(X)'  An 
auditd  quereld  is  an  equitable  action  in  the 
nature  of  a  trespass — 2  Hen.  4. 17  &••  Bro, 
Abr,  tit.  'Damages,*  p.  38,  *  Executors,' 
p>  42.  It  is  in  the  nature  of  a  bill  in  equity 
—3  Black.  Com.  p.  405.  Ognel  v.  Randol 
(2)  is  to  the  same  effect.  In  Malyns  v. 
Hawkins  (3)  it  was  held,  that  the  writ 
abated  by  the  death  of  the  defendant.  If 
a  plaintiff  be  nonsuited  he  shall  have  a  new 
writ— ^m.  Abr.  tit.  •  Audita  querela,'  L. 
Fitz.  N.B.  204.  All  these  cases  shew  that 
an  auditd  quereld  is  an  '*  action  or  suit" 
within  the  statute  4  &  5  Anne,  c.  16.  s.  4. 
The  process  of  auditd  quereld  is  in  the 
nature  of  a  writ  of  scire  facias ;  and  it  is 
to  be  inferred,  from  the  language  of  the 
Judges,  in  Leake  v.  Dawes  (4),  that  it 
is  not  to  be  looked  upon  with  so  strict  an 
eye  as  other  actions.  Auditd  quereld  is, 
in  fact,  the  converse  of  the  scire  facias : 
the  object  of  the  one  proceeding  is  to  relieve 
a  party  from  a  judgment;  of  the  other,  to 

(1)  2  Wms.  Saund.  148. 

(2)  Cro.  Jac.  29. 

(3)  Cro.  Eliz.  63i. 

(4)  Mtreb,  69. 

New  Sesies,  XVII.— Excheq. 


give  effect  to  a  judgment.  A  scire  facias 
is  considered  in  law  as  an  original  action 
— Underhill  v.  Devereux  (5).  The  seventh 
section  of  the  statute  of  Anne  points  out 
to  what  cases  the  statute  does  not  apply. 
It  does  not  apply,  for  instance,  to  a  writ 
of  mandamus  or  quo  warranto^  because,  in 
those  cases,  the  King  is  the  party.  Shaw 
V.  Lord  Alvanley(6)  was  the  case  of  an 
application  to  the  Court  for  leave  to  plead 
several  matters  to  &  scire  facias.  In  Nathan 
V.  Giles  (7)  several  pleas  were  pleaded  in 
auditd  quereld. 

G.  Pollock,  in  support  of  the  rule. — The 
case  of  Nathan  v.  Giles  is  not  an  authority 
in  favour  of  the  defendants,  as  the  question 
of  pleading  several  pleas  was  not  the  sub- 
ject of  discussion  in  that  case.  It  may  be 
admitted  that  a  proceeding  by  scire  facias 
is  an  '*  action  or  suit''  within  the  statute  of 
Anne,  taking  those  words  in  their  most 
extensive  sense ;  but  that  statute  is  to  have 
a  reasonable  construction,  and  is  not  to 
extend  to  every  legal  proceeding.  A  defen- 
dant in  auditd  quereld  is  in  reality  a  plain- 
tiff, and  the  effect  of  giving  him  two  pleas 
would  be  to  give  him  two  replications. 

[Pollock,  C.B. — There  is  much  strength 
in  Mr.  Peacock's  argument  that  a  scire 
facias  and  an  auditd  quereld  are  correlative.] 

The  judgment  ofWightman,  J.,  in  Phil^ 
Upson  V.  Tempest  (S),  shews  the  position 
to  have  been  too  broadly  laid  down,  that 
several  pleas  are  to  be  allowed  in  scire  facias. 
A  declaration  in  auditd  quereld  ought  to 
comprehend  only  one  complaint-— Com.  Dig. 
tit.  '  Audita  Querela',  £.  6.— He  referred 
to  2  Sell.  Pract.  p.  257,  and  Fitzh.  Nat, 
Brev.  p.  204. 

Pollock,  C.B. — This  rule  must  be  dis- 
charged, but  without  costs.  The  question 
turns  upon  the  words  of  the  statute  of 
Anne,  which  enacts,  that  the  defendant  in 
any  '*  action  or  suit"  may  plead  several 
matters ;  and  the  point  is,  whether  a  pro- 
ceeding by  auditd  quereld  is  an  '*  action  or 
suit."  I  think  it  is  as  much  an  action  or 
suit  as  a  proceeding  by  scire  facias.  The 
language  of  the  learned  Judge,  in  Phillipson 
V.  Tempest,  shews  that  the  doubts  that  he 

(5)  2  Wms.  Saund.  71,  note  4. 

(6)  2  Bing.  325 ;  s.  c.  9  B.  Mo.  694. 

(7)  5  Taunt  558. 

(8)  1  Dowl.  &  L.  P.C.  209. 
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at  first  entertained  were  afterwards  removed. 
Many  modern  cases  shew  that  more  pleas 
than  one  have  frequently  been  allowed  in 
scire  facias.  The  case  of  Nathan  v.  Oiles, 
which  was  the  case  of  an  audOd  quereldt 
was  the  subject  of  much  consideration  in 
Westminster  Hall  at  the  time  of  its  decision, 
and  is  a  direct  authority  as  to  the  practice. 

Parke,  B. — I  am  of  the  same  opinion. 
The  practice  of  pleading  double  is  extremely 
conyenient ;  and  there  is  no  decision  which 
prevents  us  from  holding  that  the  general 
rule  does  not  apply  to  this  case. 

Aldersok,  B. — The  writ  shews  that  it 
was  sued  out  by  the  plaintiff  against  the 
defendants ;  that  brings  the  case  within  the 
very  words  of  the  statute, 

Platt,  B. — The  words  of  the  statute  are 
exceedingly  plain.  The  proceeding  by  scire 
facias  has  been  held,  in  many  cases,  to  be 
within  the  act,  although  not  mentioned 
nominatim;  and  the  same  rule  applies  to 
auditd  quereld. 

Rule  discharged^  without  costs. 
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BARBER  V,  GRACE.* 


Patent ;  Infringement  of —  Specification 
— Hot  Boxes — Rollers — Hosiery, 

In  an  action fw  the  infringement  of apatent^ 
the  plaintiff^s  specification  alleged  that  the 
invention  was  described  by  a  statement  and  a 
drawing  annexed^  and  stated  that  it  eonsisted 
in  submitting  hosiery  and  similar  goods  to 
the  finishing  process  of  a  press  heated  by 
steam,  hot  water,  or  other  fluid  in  the 
manner  thereinafter  described.  The  draW' 
ing  was  then  described,  from  which  it  ap* 
peared  that  the  invention  consisted  of  two 
cast-iron  boxes  filled  with  steam,  between  the 
heated  surfaces  of  which  hosiery  goods  were 
introduced  and  subjected  to  pressure  pro^ 
duced  by  hydraulic  power.  The  pressure 
generally  lasted  three  minutes,  and  might 
be  produced  either  by  a  screw  or  by  hy* 
draulic  power.  The  specification  then  stated 
that  the  patentee  was  aware  that  woollen 
cloths  had  been  pressed  by  boxes  or  sur* 
faces  heated  by  steam  or  water,  and  that 
stockings,  ^c.  had  been  placed  between 
plates  of  iron  heated  by  fires  or  ovens;  that 
*  Decided  in  the  previous  term. 


he  did  not  therefore  claim  the  fimshiu^ 
of  such  goods  by  heat  generally,  but  uhti 
he  did  claim  was  the  submitting  of  hosierji, 
^c,  to  the  pressure  of  hot  boxes  or  swrfactt 
heated  by  steam,  water  or  other  fluid  at 
above  described.  The  defendani's  meekiu 
eonsisted  of  rollers  heated  by  steam,  betwetn 
which  woollen  fabrics  similar  to  those  ofik 
plaintiff  were  introduced  and  subjected  U> 
pressure.  The  jury  found  that  the  defn- 
dant's  rollers  were  not  a  colaurable  issitatiw 
of  the  plaintiff's  patent.— Held,  that  the 
defendant  had  not  been  guiUy  of  aninfri/sp- 
ment  of  the  plaintiff's  patera. 


This  was  an  action  on  the  case  brought 
by  the  plaintiff  as  the  assignee  of  a  patent 
against  the  defendant  for  the  infringeinent 
thereof.  The  action  was  brought  by  order 
of  the  Vice  Chancellor  Knight  fouee. 

The  declaration  stated  that  one  Williaai 
Bates  was  the  first  inventor  of  certain  im- 
provements in  the  process  of  finishing 
hosiery  and  other  goods  manufiiotared  bom 
lambs'  wool,  angola,  and  worsted  yarn.  It 
then  set  forth  the  letters  patent  and  tiie 
specification,  the  latter  of  wfaidi  was  in 
these  terms :-— "  Now  know  ye,  that  in  cost* 
piianoe  with  the  said  proviso,  I,  the  ssid  Wil- 
liam Bates,  do  hereby  declare  that  the  nature 
of  my  said  invention  and  tbe  manner  in 
which  the  same  is  to  be  performed  are  hStj 
described  and  ascertained  in  and  by  the  fol- 
lowing statement  thereof,  reference  beiaglisd 
to  the  drawing  hereunto  annexed,  and  to 
the  figures  and  letters  marked  thereon;  {thsi 
is  to  say),  my  invention  eonaists  in  sab- 
mitting  hosiery  and  similar  goods  node  oC 
elastic  stocking  fabric,  and  known  by  i^ 
names  of  lambs'  wool,  worsted  and  angola, 
to  the  finiahing  process  of  a  press  heated 
by  steam,  hot  water,  or  other  fluid  in  the 
manner  hereinafter  mentioned,  wheieby  tk 
surface  is  laid  smooth,  and  the  et^om 
brightened,  and  has  a  far  superior  finish  tn 
the  ironing  or  other  proeeaa  to  wkidi  sach 
goods  have  heretofore  been  submitted. 

•*  Description  of  the  drawing :— draw' 
marked  figure  1,  is  the  plan  of  a  cast-iitB 
frame '»,  through  which  passes  the  stftir 
pipe  c,  and  the  rammer  of  the  hydrani:^" 
press ;  //  are  iron  columns  for  snpportiiu: 
the  steam-box  a.  Figure  2,  plan  of  the 
steam-box  b,  shewing  the  surface  on  whicl* 
the  goods  are  placed,  for  tfae  poxpose  :>' 
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pressing  them.  Figure  3,  a,  is  the  section 
of  a  box  of  cast  iron,  filled  with  steam  from 
a  pipe  c,  connected  with  a  boiler ;  6  is  a 
similar  box,  filled  with  steam  from  pipe  d, 
which  Morks  into  a  stufBng*box  e,  ren<r 
(icred  8team«tight  by  packing,  and  commu- 
nicating with  a  branch  pipe  fromc,  thus 
allowing  the  lower  box  b  to  £Edl  for  the 
introduction  of  goods  between  the  two 
heated  sur&ces  ;//are  iron  columns,  firmly 
tixed  to  the  under  side  of  the  steam  box  a, 
for  the  support  of  the  same;  it  is  the 
rammer  of  the  press,  secured  to  the  under 
side  of  the  steam  box  6;  gg  are  taps  to 
try  the  state  of  the  steam.  Figure  4,  hy- 
draulic pump ;  a,  pipe  of  communication. 
Any  number  of  steam  boxes  may  be  attached 
as  may  be  found  convenient  to  be  worked 
by  the  same  pump.  The  machine  may  be 
worked  either  by  hydraulic  power  or  by  a 
screw*  Having  thus  described  the  descrip* 
don  of  the  press  I  prefer  for  the  purpose 
of  my  invention,  I  would  remark  that  it 
will  be  evident  that  in  place  of  the  pressure 
being  obtained  by  hydraulic  means,  the 
hot  boxes  may  be  pressed  together,  with 
the  goods  between  them,  by  a  screw  or 
screws,  or  by  other  welUknown  means,  and 
in  place  of  steam,  hot  water  or  other  fluid 
may  be  caused  to  circulate  in  such  boxes ; 
and  it  will  be  desirable  further  to  remark, 
that  I  use  steam  of  twelve  pounds  {vessure 
on  the  square  inch.  I  will  now  proceed  to 
describe  the  process  of  applying  the  hot 
boxes  to  the  purposes  of  my  invention,  and 
I  will  explain  the  same  as  being  performed 
on  stockings.  The  only  difference  in  apply- 
ing the  process  to  other  goods  made  of  a 
like  description  of  fabric  consists  in  the 
shape  or  form  put  into  the  goods*  S  uppoaing 
the  process  is  to  be  perfbrmed  on  lambs' 
wool,  or  on  wcwsted  stockings,  1  place  each 
(inside  out  and  in  a  dry  atate)  on  a  leg  or 
shape  of  wood,  or  other  suitable  material, 
about  a  quarter  of  an  inch  thick ;  a  number 
of  stockings  thus  prepared  are  placed  be- 
tween the  hot  boxes  in  a  single  layer.  I 
then  cause  the  boxes  to  press  the  same 
between  them  for  some  minutes:  three 
minutes  will  generally  be  found  sufficient 
If  angola  goods  are  to  be  submitted  to  the 
hot-pressing  process,  they  are  to  be  put  on 
to  the  legs  or  shapes  in  a  damp  state ;  in 
other  respects,  the  process  is  the  same  as 
that  above  described  for  lambs'  wool  and 


worsted.  Having  thus  described  the  nature 
of  my  invention,  and  the  manner  of  per- 
forming the  same,  I  would  remark  that  I 
am  aware  that  cloths  made  of  wool,  but 
woven  with  the  warp  and  weft,  have  been 
heretofore  pressed  by  boxes  or  surfaces 
heated  by  steam  or  water ;  and  I  am  also 
aware  that  stackings  and  other  goods  made 
of  a  similar  elastic  or  looped  fabric  have 
been  placed  between  plates  of  iron,  heated 
by  fires  or  ovens.  I  do  not,  therefore, 
claim  the  finishing  of  such  goods  by  heat 
generally ;  but  what  I  do  claim  is  the  sub- 
mitting of  hosiery  and  similar  goods,  made 
of  elastic  stocking  fabric,  to  the  pressure  of 
hot  boxes,  or  surfaces  heated  by  steam, 
water,  or  other  fluid,  as  above  described. '' 

The  declaration  then  stated  the  assign- 
ment of  the  said  letters  patent  to  the  plain- 
tiff, the  use  of  the  invention  by  the  defen- 
dant against  the  will  of  the  plaintiff,  and  the 
imitation  of  the  invention  in  breach  of  the 
said  letters  patent. 

The  defendant  pleaded,  with  other  pleas, 
first,  not  guilty ;  secondly,  that  W.  Bates 
was  not  the  first  inventor ;  thirdly,  that  the 
invention  was  not  new;  fourthly,  that  it 
was  not  a  new  manufacture. 

At  the  trial,  before  Pollock,  C.B.,  at  the 
London  Sittings,  after  Hilary  term,  1847, 
the  following  facts  were  proved :  —  The 
plaintiff's  invention  consisted  of  a  mode  of 
submitting  hosiery  and  similar  goods  made 
of  elastic  cotton  fabric  to  the  finishing  pro- 
cess of  a  press  worked  either  by  a  screw 
or  hydraulic  power.  The  machine  consisted 
of  two  cast-iron  boxes  filled  with  steam, 
between  the  heated  surfaces  of  which  the 
goods  were  introduced  and  subjected  to 
pressure.  The  machine  used  by  the  defen- 
dant,  and  which  was  complained  of  as  being 
an  inftingement  of  the  plaintiff's  patent, 
consisted  of  a  set  of  rollers  heated  by  steam, 
and  furnished  with  pipes  and  cocks  to  allow 
the  circulation  of  the  steam  therein.  Woollen 
fiibrics  similar  to  those  of  the  plaintiff 
were  subjected  to  pressure  by  the  action  of 
these  rollers.  Under  these  circumstances, 
it  was  contended  on  behalf  of  the  plaintiff, 
that  the  defendant  had  been  guilty  of  an 
infringement  of  the  plaintiff's  patent,  inas- 
much as  the  specification  included  the  rollers 
used  by  the  defendant.  The  learned  Judge 
considered  that  no  infringement  of  the 
patent  had  taken  place;  and  the  jury,  being 
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of  opinion  that  the  defendant's  rollers  were 
not  a  colourable  imitation  of  the  plaintiff's 
patent,  returned  a  verdict  for  the  defendant 
on  the  issue  raised  on  not  guilty,  and  for 
the  plaintiff  on  the  other  issues. 

fVhitehur8tha.\\ngin  Easter  term  obtained 
a  rule  nisi  for  a  new  trial  on  the  ground  of 
misdirection, —  ' 

Sir  F.  ThesigeTy  Mellor  and  /.  A. 
Russell  shewed  cause. — The  view  taken 
by  the  learned  Chief  Baron  was  correct, 
for  the  plaintiff's  specification  does  not 
include  rollers  heated  with  steam ;  it  applies 
merely  to  a  dead  pressure. 

[Alderson,  B. — The  specification  states 
that  a  number  of  stockings  are  placed  be- 
tween hot  boxes  in  a  single  layer,  and  that 
the  inventor  then  causes  the  boxes  to  press 
the  same  between  them  for  some  minutes, 
generally  for  three  minutes.  That  describes 
a  pressure  applied  to  every  portion  of  the 
stocking  at  the  same  time.  The  question 
then  is,  whether  a  roller  applying  to  one 
part  only  of  the  stocking  is  the  same  thing 
as  the  plaintiff's  patent.] 

The  drawing  is  to  be  taken  as  forming 
part  of  the  specification  —  Bhxam  v. 
Elsee  (1);  and  then  it  appears  clearly 
that  the  inventor  contemplated  continuous 
pressure  merely,  and  that  moveable  rollers 
never  entered  into  his  consideration.  They 
cited  Stead  v.  Anderson  (2),  Neilson  v. 
Harford  (3),  Stead  v.  fVilliams  (4),  and 
Heath  v.  Unwin{5)* — (They  were  then 
stopped  by  the  Court.) 

fVhitehurst,  Humfrey  and  Mellor ,  in  sup- 
port of  the  rule.— The  defendant  was  guilty 
of  infringing  the  plaintiff's  patent.  The 
invention  is  stated  in  the  specification  to 
consist  in  submitting  hosiery  **  to  the  finish- 
ing process  of  a  press,  heated  by  steam,  hot 
water,  or  other  fluid,  in  the  manner  herein- 
after mentioned"  The  words  "  hereinafter 
mentioned"  refer  to  the  heating  only.  The 
specification  does  not  indicate  a  press  of 
any  particular  kind,  but  a  press  generally, 
and  these  rollers  form  a  press.  The  intention 


(1)  6  B.&C.169;  8.0.5  Uw  J.Rep.  K.B.  104. 

(2)  16  Law  J.  Rep.  (n.s.)  C.P.  250. 

(3)  8  Mee.  &  Wels.  806  ;  s.  c.  10  Law  J.  Rep. 
(M.S.)  fizcb.  493 

(4)  8Sco.  N.R.  454;  8.0. 13  Law  J.  Rep  (n.s.) 
C.P.  218. 

(5)  13  Mee.  &  Wels.  583;  8.  c.  14  Law  J.  Rep. 
(N.8.)  £icb.  153. 


of  the  patentee  was  to  submit  certain  goo^ 
to  heated  surfaces,  and  the  specificatimi  stys 
nothing  about  continuous  pressure;  oeidier 
is  any  mention  made  of  the  exact  duratira 
of  the  pressure. 

[Alderson,  B. — Surely  the  patait  is 
taken  out  for  a  continuous  pressure.] 

The  patent  was  not  intended  to  apply  to 
boxes  merely,  but  to  all  surfaces;  and  tiK 
word  *'  box"  is  used  because  it  will  a^y 
to  every  description  of  vessel  capable  of 
containing  a  heated  fluid. 

[Alderson,  B.  mentioned  BrtmUm  v. 
Hawhes  (6)  and  Crane  v.  Price  (7).] 

They  then  cited  Derosne  v.  Fairie{d), 

Pollock,  C.B.— I  think  this  rule  must 
be  discharged.  The  real  question  arisei 
upon  the  meaning  of  the  spedficatioo, 
whether  it  includes  a  pressure  by  rollers 
filled  with  steam.  In  my  opinion  cylinders 
were  not  dreamt  of  by  the  inventor  in  this 
case,  and  certainly  were  not  used  by  him. 
There  has  been  a  discovery  in  this  case, 
and  the  cylinder  has  been  subseqnentiy 
adopted ;  but  if  we  were  to  hold  that  cylin- 
ders were  within  this  patent,  the  patentee 
might  perhaps  enjoy  his  exclusive  tight  for 
fourteen  years,  and  the  public  would  remain 
in  ignorance  that  cylinders  could  be  cn- 
ployed  for  the  same  purpose.  The  questbn 
is  whether  cylinders  are  included  or  con- 
templated in  this  specification.  The  speci- 
fication at  first  states  in  general  language 
the  efiect  of  the  patent,  giving  but  httk 
information;  but  it  afterwards  proceeds  to 
a  more  particular  description  of  the  madune, 
and  it  then  states  the  invention  to  consist 
in  placing  stockings  between  hot  boxes  in 
a  single  layer,  and  then  causing  the  boxes 
to  press  the  same  between  them  for  about 
three  minutes.  The  patentee  then  goes  on  to 
observe,  that  there  exists  an  invention  set 
altogether  unlike  it,  but  ^at  what  he  daiw 
is  ^e  submitting  of  hosiery  and  odmr 
articles  to  the  pressure  of  hot  boxes  oar  tor* 
faces,  heated  by  steam,  hot  water  or  ote 
fluid,  as  above  described.  The  metaaag^ 
that  is,  that  the  sur&ce  is  the  opecriN 
part,  not  that  the  box  produces  the 
The  patentee  then  says,  '*  I  do  not, 

(6)  4  B.  &  AM.  541. 

(7)  4  Man.  &  Gr.  580;  8.c  12  Law  J.  Bif. 
(n.s.)  C.P.  81. 

(8)  Webster's  Patnet  Cases,  162. 
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fore,  claim  the  finisliing  of  such  goods  by 
heat  generally."      He   mentions    various 
modes,  but  does  not  suggest  that  cylinders 
are  capable  of  being  used.     The  drawing 
exhibited  shews  an  hydraulic  press  pressing 
upward  a  box  filled  with  steam  or  hot  water, 
and  the  object  is  to  subject  the  articles 
placed  between  these  hot  boxes  to  a  continu- 
ous and  not  to  a  variable  pressure.    I  think, 
therefore,  that  the  word  "  boxes"  in  this 
specification,  explained  as  it  is  by  the  print 
annexed,  does  not  include  cylinders.     The 
case  might  have  been  that  the  cylinder  was 
obviously  within  the  description,  so  that  the 
jury  could  have  said  that  the  patent  had 
been  infiinged  by  the  defendant ;  but  that 
was  not  the  case  here,  for  the  jury  found 
that  the  invention   was    not  colourable ; 
and  1  must  say  I  am  satisfied  with  their 
verdict. 

Parke,  B. — I  am  of  the  same  opinion. 
The  defendant's  counsel  contends  that  the 
plaintiff  claims  every  mode  of  applying 
heated  surfaces  to  hosiery  fabrics :  that,  how- 
ever, is  not  the  meaning  of  the  specification. 
The  true  construction  of  the  specification  is 
not  that  the  plaintiff  claims  to  apply  every 
species  of  surface  to  the  pressure  of  the 
articles,  but  that  he  claims  a  particular  ma- 
chine only.  [His  Lordship  read  the  speci* 
fication.]-— That  instrument  describes  a  sort 
of  press,  consisting  of  boxes.  The  inventor 
then  disclaims  the  finishing  of  goods  by 
processes  that  he  enumerates,  and  states  that 
he  claims  the  submitting  of  hosiery  goods 
*'  to  the  pressure  of  hot  boxes,  or  surfaces 
heated  by  steam,  water  or  other  fluid,  as 
above  described,"  that  is,  by  the  same 
machine  that  he  had  previously  described. 
He  claims  for  that  machine  only.  If,  indeed, 
the  infringement  had  consisted  in  the  mere 
alteration  of  the  shape  of  the  box,  the  same 
results  following,  Uiat  would  have  been 
piracy.  If,  for  instance,  the  boxes  had 
been  half  globes,  then  although  not  exactly 
the  same  in  shape  they  would  have  fallen 
within  the  principle  of  the  plaintiff's  patent. 
The  word  "  surfaces"  is  used  to  shew  that 
the  inventor  claims  any  other  similar  ma- 
chine by  which  goods  can  be  pressed.  The 
principle  of  the  patent  is  a  simultaneous 
pressure  for  a  continuous  period.  The  de- 
fendant's machine  is  different,  as  it  does  not 
[ness  simultaneously ;  it  therefore  does  not 
i«Ul  within  the  terms  of  the  patent,  and  does 
not  constitute  a  piracy. 


Alderson,  B. — The  patentee  describes 
his  invention,  both  at  the  beginning  and 
at  the  end  of  his  specification,  and  claims 
for  a  patent  which  produces  a  particular 
description  of  pressure.  But  I  admit  he 
would  not  be  bound  by  an  exact  descrip- 
tion, and  a  mere  colourable  variation  would 
amount  to  a  violation  of  the  patent.  The 
plaintifi^s  press  squeezes  together  substances 
at  the  same  time  equally.  A  machine  may 
press  hosiery  goods  either  for  a  long  or 
for  a  short  time.  The  point  then  is,  whether 
the  jury  ought  to  have  found  that  it  was 
no  infringement  of  the  plaintiff's  patent  to 
place  hosiery  goods  between  rollers,  which 
do  not  press  all  parts  of  them  at  the  same 
time,  but  successively.  Rollers  only  press 
on  the  same  part  for  a  single  moment. 
In  my  opinion,  the  jury  were  warranted 
in  saying  that  there  had  been  no  infringe- 
ment, and  they  would  have  formed  a  wrong 
conclusion  had  they  said  otherwise. 

RoLFE,  B. — I  am  of  the  same  opinion. 
The  patentee  begins  by  stating  that  the 
nature  of  his  invention  and  the  manner  in 
which  the  same  is  to  be  carried  into  effect, 
are  fully  described  and  ascertained  by  the 
statement  thereof,  reference  being  had  to 
the  drawing  thereunto  annexed.  Then 
follows  a  long  description  of  the  drawing. 
It  might  perhaps  be  argued,  even  irrespec- 
tively of  the  drawing  and  its  description, 
that  no  infringement  had  been  committed  by 
the  defendant,  seeing  that  his  invention  did 
not  consist  of  a  press  heated  by  steam.  In 
my  opinion,  too,  rolling  cylinders  cannot  in 
common  parlance  be  considered  a  press.  The 
patentee  then  states  that  there  are  various 
modes  of  finishing  goods  by  means  of  heat, 
and  he  then  describes  more  particularly  his 
own  method.  Without  doubt,  in  order  to 
constitutean  infringement,  the  mode  adopted 
need  not  be  precisely  the  same ;  but  it  must 
be  a  press  heated  by  steam.  I  quite  agree 
with  the  observations  that  have  fallen  from 
my  Brother  Alderson.  The  plaintiff's 
machine  is  one  that  might  press  for  three 
minutes,  whereas  that  of  &e  defendantwould 
press  the  articles  momentarily  only.  In- 
deed, I  think  it  can  hardly  be  called  a  press 
at  all,  but  a  combination  of  rollers  merely, 
which,  in  my  opinion,  does  not  constitute  an 
infringement  of  the  plaintiff's  patent. 

Rule  discharged. 
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the  matter  of  the  principal 

OPPICERB  OF   TUB  URDNANCE 
AND  EDWARD  LAW9. 

Ordnance  Act,  5^6  Fiet.  e.  94.  if.  19, 
36,  ConstntetioH  of—Cotti  of  Inquiry. 

The  &  ^  6  Vict.  e.  94,  for  the  vetting 
and  pwrehaie  of  land*  for  tht  Ordnance 
MTVicM,  and  far  the  defence  and  teevritg  of 
the  realm,  enaet$,  in  teetion  19,  that  tn  the 
ment  of  ovneri  of  land*  refiuing,  ^o.  lo 
treat  with  the  Ordnattee  offieen  /or  the  pMr- 
ehateoflandt,  tieoJtuticeima^ptU  the  loiter 
mto  imwiediate  poi»ettio»  of  the  land$ ;  and 
*i*ry  being  MtnuMmed,  tkatl  "find  the  eoM- 
pentatien  to  be  paid,  either  for  the  obiohtte 
ptMvAoM  o/ iwcA  land*,  or  for  the  poMMfwn 
or  Me  thereof :"— Held,  that  wtdtr  thi*  aat 
the  jmry  were  not  autharimed  to  avard  the 
txpensei  of  tBitite**u,etmfuel,^e.iaafaTt^ 
whoie  land*  had  been  taken  for  the  pmfoeet 
of  the  act. 

Thii  wai  a  nik  nlling  upon  the  pfin- 
dpal  officer!  of  Her  Majeity'a  Ordiuuiee  to 
•Imw  caiue  why  the  prooaedinga  and  the 
verdict  of  tiie  jury  in  thia  cue  should  not 
be  retumed  into  thia  court,  and  why  a  sug- 
geatioa  ihonld  not  be  entered,  in  the  nature 
of  ■  new  writ  for  a  new  trial  to  the  aheriff 
fbc  the  eoDDty  of  Pembroke.  I'be  quealioo 
waa  whether,  under  the  5  &  6  VicU  e.  94, 
■  jury,  in  aaaeasing  oompenaation,  waa  at 
liber^  lo  give  the  paity  whoae  lands  were 
taken  by  the  Crown  the  coata  of  die  inquiry, 
eonaiadng  of  expenaee  of  witnecaea,  counsel, 
Ac.  The  19th  section  enacts,  that  in  the 
event  of  owners  of  lands,  &c  refuaing, 
declining,  or  not  treating  with  the  Ordnance 
officera  for  the  purchase  of  landa,  the 
latter  nay  require  two  Juadoe*  to  pnt  them 
into  immediate  posaeisjon  of  the  laoda  ;  and 
the  sheriff  may  aummon  a  jury,  who,  "  oa 
hearing  any  witneeses  and  endenee  that 
may  he  prodtieed,  shall,  on  their  oaths,  find 
the  eompeUHitian  to  be  paid,  either  for  the 
abaolote  purdnae  ol  audi  landa,  buildings, 
or  other  hEredilnmenta,  or  for  the  poaaes- 
non  or  use  thereof  as  the  case  nay  be  (1)." 

(1)  Tha2«ihKiiuaa«iiM,auwbniH7noB«r 
■ball  faaia  been  rnquired  bj  tba  lenliet  of  ■  jury 
to  be  pud  bjr  tLe  pniicipal  (JEcen,  for  (be  absututa 
paixhue  afkad*,  ko,,  lo  penoni  under  diiibilily, 
&o.,  or  not  hariag  ifae  sbiolula  interest  Ihereia,  the 
money  shkll  be  pud  into  the  hsads  of  the  {Umam- 


Mr.  Laws,  the  claimant  in  thia  case,  ii  the 
trustee  ofan  estate,  called  the  Bosh  EaUle,  in 
the  neighbourboodof  Pembn^DoekstUil- 
fordHaveniandtbeprindpaloflhefsorHn 
Majesty's  Oidnaoce  haTing  required  a  por- 
tion of  thia  estate  for  the  purpose  of  aoasiiiKt- 
ing  batteries  and  other  national  defences,  iiii 
having  made  an  ineffectual  attempt  lo  inst 
with  him,  ofieiing  a  sum  of  13,0001.,  ob- 
tained possession  of  the  land  by  the  inter- 
vention of  two  Justices,  and  caused  a  jni* 
to  be  BUtunoaed  for  assessing  compensstiim. 
On  the  inquiry,  it  waa  eootendcd  on  befasif 
of  the  datmaot  that  the  jury  were  eatttU 
to  award  him  the  expenses  of  witoeaati  sad 
eoimael  by  way  of  "  compenaatHB."  Os 
the  part  of  the  Crown,  it  waa  innaled  tlul 
the  claimant  waa  entitled  to  no  more  ikit 
the  value  of  the  land  taken.  The  jvj. 
acting  upon  this  latter  view  of  the  c*k. 
awarded  to  the  plaintiff  the  sum  of  15,M9J. 
as  compensaticHi  ftv  the  land  taken  by  Ok 
offioera  of  the  Ordnance. 

Sir  J.  Jervi*  (Attorney  Generul)  aai  T. 
C.  Rove  shewed  caoae. — The  jniy  wrc 
right  in  giving  the  claimant  dte  men  nine    ' 
of  ihelandand  ui  refiiainghim  thecostioi'   I 
proving  fak  cue.     He  was  botind  to  make 
out  hie  title  at  hia  own  expense.    BcMdn, 
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[Aldcrson,  B.  mentioned  the  case  of  Ex 
parte  Lm/Jield  (3).] 

Besides,  tbere  is  a  great  difference  between 
the  case  of  property  taken  by  the  Crown 
for  private  purposes  and  that  which  is  taken 
for  the  defence  of  the  realm.  The  reason 
of  not  giving  costs  in  the  latter  oase  is,  that 
the  Crown  in  taking  lands  is  exercising  a 
high  prerogative  for  tibe  beneiitof  the  country. 
In  the  20  Geo.  3.  c.  38,  which  is  an  act  for 
taking  lands  *  For  the  better  securing  his 
Majesty's  Docks,  &c.  at  Plymouth  and 
Sheemess  and  for  the  better  defending  the 
Passage  of  the  River  Thames,'  it  ia  enacted 
that  reasonable  and  just  satisfiaction  shaU 
be  made  to  the  parties  entitled,  but  no 
mention  is  made  of  costs  or  expenses. 

The  act  under  wihich  this  question  arises 
was  framed  in  accordance  with  the  44  Geo.  3. 
c.  95,  the  6th  section  of  which  resembles  the 
1 9th  section  of  the  act  in  question.  All  the 
acts  above  mentioned  are  silent  as  to  costs, 
which  shews  there  was  no  intention  that  the 
expenses  of  the  inquiry  should  be  paid  by 
the  Crown.  Again,  the  ordinary  rule  as  to 
the  Crown  not  paying  costs  applies  to  this 
case.  They  also  referred  to  43  Geo.  3. 
e.  120. 

Sir  F.  Kelkf  and  M,  Smiihi  in  support  of 
the  mle. — Unless  the  claimant  in  diis  case 
receives  his  costs,  he  will  suffer  the  utmost 
injustice.  It  is  easy  to  conceive  a  case  in 
which  the  whole  value  of  the  estate  may  be 
exceeded  by  the  expense  of  proving  the 
amount  of  injury  sustained.  The  word 
"compensation"  in  the  10th  section  is  suffi- 
ciently large  to  include  this  case :  it  means 
ail  the  damages  that  have  been  incurred. 
The  sum  awarded  by  the  jury  in  this  case 
w-ill  not  be  sufficient  compensation  unless 
the  claimant  receives  his  costs  of  the  inquury 
also.  If  a  man  is  to  be  compensated  for  the 
value  of  a  hpuse  taken  by  the  Crown,  he 
would  be  entitled  to  remuneration  for  the 
injury  done  by  the  severance.  In  order 
to  give  a  party  full  compensation  for 
land  taken,  the  jury  ought  to  look  at  the 
actual  expenditore  which  is  rendered  neoes- 
s.iTy  by  the  land  having  been  taken.  The 
expenses  occasioned  in  the  present  case  con- 
stitute a  resulting  damage. 

[RoLFE,  B.— -Your  argument  is,  that  after 
y(»ur  land  has  been  taken  by  the  Crown, 
the  claimant  ought  to  be  as  rich  as  he  was 
l>cfore.] 

(3)  1  Y.  &  ColU  79. 


Pollock,  C.B.— This  rule  must  be  dis- 
charged. I  regret  that  the  act  of  parliament 
does  not  contain  any  provision,  not  indeed 
for  costs,  but  for  expenses.  With  respect 
to  costs,  there  is  an  entire  omission ;  and  the 
jury  were  not  at  liberty  to  take  account'  of 
them  at  the  trial.  It  is  contended  that  the 
expenses  necessarily  incurred  to  enable  a 
party  to  make  a  demand  ought  to  be  recover- 
ed  by  him,  and  this  is  sometimes  the  case. 
If  the  question  had  been  what  a  man  was 
entitled  to  recover,  and  the  act  of  parliament 
had  said  he  was  to  recover  damages,  he  would 
then  be  in  a  situation  to  make  his  claim  for 
the  value  of  the  land,  for  the  consequential 
injury,  and  for  the  expenses  he  had  incurred 
in  getting  compensation.  There  occurred 
in  Uiis  court,  some  time  ago,  the  case  of  an 
injury  to  a  mine,  where  it  became  necessary 
for  the  party  injured  to  sink  a  shaft  to 
ascertain  the  extent  of  the  injury  done. 
An  application  was  then  made  for  the  ex- 
penses of  parties  going  down  to  make  a 
report  This  Court  said  that  as  the  party 
had  done  no  more  than  was  necessary,  a 
jury  were  bound  to  ascertain  the  amount  of 
expense  incurred,  and  that  proof  of  that 
£ict  might  be  given  in  evidence.  The  sub- 
stance of  the  transaction  there  was,  that  it 
was  necessary  to  employ  parties  to  see  the 
extent  of  the  mischief.  Here,  however, 
costs  are  not  mentioned  in  the  act  of  par- 
liament, and  they  cannot  be  recovered  under 
the  word  *'  compensation."  The  Court 
may,  in  considering  the  value  of  an  estate, 
take  into  account  the  compulsory  character 
of  the  sale,  and  a  sum  of  perhaps  lOL  per 
cent,  is  generally  allowed  on  that  account 
I  regret  that  by  the  language  of  this  act  of 
parliament  the  compensation  is  to  be  given 
for  the  absolute  purchase  of  the  land.  That 
would  include  consequential  damage  and 
the  true  value  of  the  land,  but  it  would  not 
embrace  the  expenses  the  claimant  has  been 
put  to,  and  which  he  now  attempts  to 
recover,  as  they  are  not  provided  for  by  the 
act.  Mr.  Laws  must  seek  redreaa  by  an 
application  to  the  Crown,  or  by  a  petition 
to  the  legislature  for  an  amendment  of  the 
law. 

Alderson,  B.— The  act  of  parliament 
directs  that  the  jury  shall  find  the  compen- 
sation to  be  paid  either  for  the  absolute 
purchase  of  the  lands,  or  for  the  possession 
or  use  thereof.  And  the  sum  assessed 
would  not  amount  to  the  value  of  the  fee 
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Nmple  merely,  but  may  extend  also  to  the 
revenion.  AU  the  partiea  interested  are  to 
have  compenution  out  of  the  entire  fund  ; 
and  the  amount  is  to  be  settled  by  the 
Court  of  Exchequer.  But  how  can  we 
conclude  that  in  this  case  the  legiBlature 
intended  coats  to  form  part  of  the  campea- 
sation  ?  What  have  the  other  partiei  men- 
tioned in  the  act  of  parliament  to  do,  as 
persons  who  are  to  share  the  sum  awarded, 
with  the  Costa  incurred  1  Notbing  ;  and  it 
would  be  unjust  to  give  the  reversioner  the 
share  of  the  party  who  has  fought  the  battle 
at  bis  own  expense.  The  costs  are  not  to 
be  the  subject  of  compensation.  The  course 
then  IS  to  ascertain  the  real  value  of  the 
land,  and  when  that  la  done  the  amount 
given  may  be  easily  apportioned  amongst 
the  tenants  for  life,  irom  year  to  year  or  in 
remainder.  The  tenant  for  life  incurs  the 
first  expense,  and  the  I^islature  considered 
it  hard  that  be  should  not  be  entitled  to 
a  portion  of  the  money  paid  by  way  of 
compensation  for  the  land.  The  actmeant 
that  there  should  beaaubstitutian  of  money 
for  land.  The  legislature  ought  to  have 
provided  for  repayment  to  the  party  paying 
the  costs  of  the  inquiry;  but  as  that  baa 
not  been  done,  I  can  only  express  my  regret 
that  we  have  no  power  to  do  justice  to  the 
claimant. 

RoLFE,  B. — I  am  of  the  same  opinion. 
I  regret  that  a  party  should  be  liable  to 
have  bis  property  taken,  and  should  not  be 
entitled  to  the  repayment  of  the  reasonable 
preliminary  expenses  incurred  by  him. 
The  act  of  parliament,  however,  gives  us  no 
power  to  award  coats.  It  is  said,  that  the 
legislature,  looking  at  the  fact  that  the  land 
taken  is  intended  for  the  defence  of  the 
state,  have  applied  the  principle  of  damHtm 
abique  injnrid.  I  am  inclined,  however, 
to  think  that  the  omission  baa  ariaen 
from  inadvertence.  At  all  events,  this  statute 
gives  no  compensation  for  costs,  as  it  enacts 
that  the  jury  are  to  find  compensation  for 
the  absolute  purchase  of  the  lands.  The 
question  then  is,  whether,  on  the  jury  being 
assembled,  Uie  Judge  ought  to  direct  them 
to  allow  the  claimant  the  expenses  of  sur- 
veyors and  counsel,  and  of  summoning  the 
witnesses  and  the  jury.  He  ought  not ;  but 
he  ought  to  direct  the  jury  to  give  a  sum  of 
money  which,  with  the  value  of  the  property 
not  tdten,would  be  equivalent  to  tbe  amount 
of  the  whole  property.     The  26tb  section 


enacts,  tha{  the  compensation  money  it  10 
be  paid  by  tbe  Court  of  Exchequer  to  psi- 
ties  there  specified  in  certain  propoitiani; 
hut,  if  tbe  costs  incurred  by  the  dumaet 
were  awarded  by  the  jury,  the  result  wocU 
be  that  parties  who  bad  not  incurred  uy 
expense  would  obtsdn  a  portion  of  the 
money  givan  by  way  of  coats.  This,  I 
think,  was  not  eontemfdated  by  tbe  legii- 
lature.  The  present  view  is  justified  bjr 
reference  to  the  act  relating  to  tbe  Wonda 
and  Forests  as  well  as  by  other  statnln 
framed  m  pari  materid.  In  those  ataintet 
tbe  words  are  larger  than  tbe  preeent.  I 
think  the  l^islature  did  not  intend,  nadEr 
tbe  word  "  compensation,"  that  tbe  jnr; 
should  award  cost*. 

RmU  diteltatytd. 


1848.     1 

m.  la.  i 


Attontejf  and  Solicitor — Strikiag  Atttnej 
off  the  Roll — Miieondvet. 

A  rule  t»  ilrike  an  aUomeif  off  the  rtU 
on  the  ground  that  he  hat  been  eoMietei  ^ 
a  miademeanamr  in  the  Cowl  of  Qhccs'i 
Bench,  and  ttrmek  off  the  roll  0/ that  cMrt. 
M  a  rule  nisi  onig  n  thefirrt  uulamoe,  mUeK 
in  thi*  court,  maiei  ittelf  abtoilMU  ssiea 
catae  is  thewn. 
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KERSHAW  V,  BAILEY, 


Slander '—  Privileged  Communication  — 
Appointment  of  Constables  under  5  4*  6  Fict, 
c,  109. — Objections  before  Justices. 

Under  the  statute  5^6  Vict.  c.  109,  the 
teitry^  tf|N)A  precept  from  the  Justices,  are  to 
make  otU  and  return  a  competent  number  of 
persons  qualified  and  liable  to  serve  the 
office  of  constable ;  the  list  is  to  be  published^ 
and  notice  given  of  when  and  where  object 
tions  will  be  heard  by  the  Justices,  who,  at 
a  special  session,  have  power  to  strike  out 
of  the  Hit  the  names  of  persons  disqualified, 
and  to  choose  and  swear  in  constables  from 
the  list ;  and  the  vestry  may  return  a  resolu" 
tion  to  have  paid  constables,  in  which  case 
the  Justices  are  to  appoint  paid  constables, 

A  vestry  made  out  a  list,  and  returned 
it  with  a  resolution  to  have  a  paid  constable, 
and  the  plaintiff  being  named  in  the  list  was 
about  to  be  sworn  in  as  a  paid  constable  by 
the  Justices,  when  the  defendant,  a  parish^ 
ioner,  made  a  statement  to  the  Justices, 
in  the  presence  of  a  number  of  persons, 
affecting  the  plaintiffs  character.  In  an 
action  for  slander  it  being  objected  that  the 
statement  ought  to  have  been  made  to  the 
vestry,  and  not  to  the  Justices,  who  could 
only  hear  objections  as  to  qualification  and 
liability  to  serve,'^Held,  that  the  plaintiff 
was  not  entitled  to  recover,  if  the  statement 
was  made  bona  fide  in  furtherance  of  the 
ends  of  justice. 

This  waa  an  action  for  slander.  The 
declaration  ptated  that  whereas  before  the 
committing  of  the  grievance  by  the  defen* 
dant,  as  thereinafter  mentioned,  to  wit,  on 
he,  at  a  vestry  then  held  in  and  for  the 
township  of  Bamsley,  in  the  parish  of  Silk- 
Etone,  in  the  West  Riding  of  the  county  of 
York,  the  plaintiff  was  duly  elected  and 
chosen  by  the  men  inhabiting  and  resiant 
within  the  said  township  to  be  one  of  the 
constables  of  ^d  for  the  said  township,  for 
one  year  from  thence  next  following,  to  do 
and  execute  all  and  singular  those  things 
which  belong  to  the  office  of  constable ;  but 
the  plaintiff  bad  not,  at  the  time  of  the  com- 
mitting of  the  said  grievance  by  the  defen- 
dant, taken  oath  for  the  execution  of  his  said 
office  ;  and  whereas,  on  the  occasion  of  the 
defendant'^  committing  of  the  grievance. 
New  SsaiKt,  XVII.— Excheq. 


and  speaking  of  the  words  by  him  as  there- 
inafter mentioned,  to  wit,  on  &c.,  a  special 
petty  session  of  her  Majesty's  Justices  of 
the  Peace,  in  and  for  the  West  Riding  of  the 
county  of  York  acting  in  and  for  the  upper 
and  lower  divisions  of  the  wapentake  of 
8taincross  in  the  said  West  Riding  of  the 
said  county  of  York,  was  had  and  held  at 
Barnsley,  in  and  for  the  said  divisions,  for 
the  appointment  of  parochial  constables; 
and  the  plaintiff  then  appeared,  and  was 
present  before  John  Thorneley,  Esq., Thomas 
Taylor,  Esq.,  and  the  Rev.  William  Words- 
worth, clerk,  respectively,  then  and  there 
being  Justices  of  the  Peace  of  our  said  Lady 
the  Queen,  in  and  for  the  West  Riding  of 
the  said  county,  and  acting  in  and  for  the 
said  divisions  assembled  at  that  session,  as 
such  Justices,  in  order  that  they  might  cause 
to  be  administered  to  him  the  oath  required 
by  law  to  be  taken  by  the  plaintiff  for  the 
due  execution  of  his  said  office  as  constable, 
and  that  the  plaintiff  might  take  that  oath ; 
and  the  defendant  then  and  there  before  the 
said  Justices,  before  his  said  speaking  and 
publishing  of  the  words  by  him,  as  there- 
inafter mentioned,  objected  to  the  plaintiff 
being  sworn,  and  to  the  plaintiff  being 
allowed  to  take  the  said  oath.  Yet  the 
defendant,  contriving  and  wilfully  and 
maliciously  intending  to  injure  the  plaintiff 
in  his  good  name,  fame,  and  credit,  and  to 
bring  him  into  public  scandal,  infamy,  and 
disgrace,  and  to  injure  him  in  his  said  office, 
and  induce  the  said  Justices  not  to  admi- 
nister the  said  oath  to  him,  and  prevent  him 
taking  the  same,  theretofore,  to  wit,  on  &c., 
in  a  certain  discourse,  which  the  defendant 
then  had,  of  apd  concerning  the  plaintiff, 
and  of  and  concerning  him  in  his  said  office, 
and  of  and  concerning  the  said  objection 
so  made  by  the  defendant  as  aforesaid,  in 
the  presence  and  hearing  of  the  said  Justices 
and  divers  other  persons,  in  the  presence 
and  hearing  of  the  said  Justices,  and  those 
persons  falsely  and  maliciously  spoke  and 
published  of  and  concerning  the  plaintiff, 
and  of  and  concerning  him  in  his  said  office, 
and  of  and  concerning  the  said  objection 
so  made  by  him  as  aforesaid,  the  false,  scan- 
dalous, malicious,  and  defamatory  words 
following,  that  is  to  say,  '*  I  (meaning  the 
defendant)  object  to  Kershaw  (meaning  the 
plaintiff,  and  meaning  that  he  objected  to 
bis  being  sworn,  qnd  to  his  being  allowed 
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to  take  the  oath  aforeuid)  on  account  ofhis 
(meaning  the  pldntiS')  being  a  person  not 
to  be  believed  upon  his  oath.  He  (mean- 
ing the  plain^ff)  i«  a  peraon  vbo  would  say 
Bnd  swear  anything.  He  (meaning  the 
plaintiff)  i*  a  peijured  fellow,  and  would  da 
anything  to  gain  his  (meaning  the  plaintiff's) 
own  ends.  He  (meaning  the  plaintiff)  is 
an  improper  person  to  be  a  constable,  and 
not  worthy  of  being  trusted."  By  means  of 
which  premises  the  plaintiff  hath  been  and 
is  otherwise  greatly  injured  in  bis  said 
office  and  otherwise ;  to  the  damage  of 
the  plaintiff  of  l.OOOf.  &c. 

Flea — Not  guilty ;  and  issue  thereon. 

The  cause  was  tried,  before  Pollock,  C.B., 
at  the  Middlesex  Sittings,  after  Michaelmas 
term,  1847,  when  the  following  facta  were 
proved  : — On  the  1 1th  of  February  1847  a 
vestry  meeting  was  held  in  the  township  of 
Bamsley,  for  the  purpose  of  nominating  and 
electing  a  competent  number  of  men  qua- 
lified and  liable  to  serve  as  constables  for 
the  current  year,  to  be  returned  to  the 
Justices ;  at  which  meeting  the  plaintiff  was 
duty  nominated  and  elected  as  a  person 
qualiBed  and  liable  to  serve  as  a  paid  con- 
stable for  the  said  township  of  Banisley. 
At  a  petty  session,  bolden  at  Bamsley,  for 
the  purpose  of  swearing  into  office  the  con- 
stables returned  from  the  parishes  and  town- 
ships of  the  West  Riding  of  Yorkshire,  upon 
the  plaintiff  being  called  upon  to  be  sworn 
to  the  &ithful  performance  of  the  office  of 
a  paid  constable,  the  defendant,  who  was  a 
pawnbroker  in  Bamsley,  (after  objectors,  if 
any,hadbeen  called  upon  testate  their  objec- 
Uons)  in  the  presence  and  hearing  of  a 
number  of  persons,  stated,  &c.  [the  words 
in  the  declaration];  and  upon  being  told  by 
one  of  the  Justices  that  he  should  have 
made  his  objection  at  the  vestry,  he  added, 
"  I  know  this  is  not  the  proper  time,  but  I 
feel  it  my  duty  to  make  this  statement  that 


false  and  malicious.  For  the  pluntif,  il 
was  contended,  that  the  proper  time  for  ik 
defendant  to  have  made  his  objecCiDn  m 
at  the  vestry,  which  retumed  the  pamuu 
fit  for  the  office.  That  the  Josticei  kd  m 
authority  to  hear  any  other  objectiDiii  ihu 
those  made  by  the  parties  themsclva,  ud 
that  a  statement  made  to  the  Jostieei  in  the 
presence  of  a  number  of  people  was  noti 
privileged  communication. 

The  Chief  Baron  was  of  opinion  that  tl« 
statement  might  be  properiy  made  to  [bt 
Justices,  and  directed  the  jury  that  if  tb«j 
thought  it  was  honestly  made,  believing  n 
to  be  true,  he  had  a  right  to  make  it,  mi 
they  would  find  their  verdict  for  Ibedcfat- 
dant :  if  not,  and  that  the  defendaot  io- 
tcnded  to  impute  an  indictable  offence,  tlwa 
they  would  find  for  the  plaintiff.  The  jinj 
found  their  verdict  for  the  defendsot. 

Oeersfi^  now  moved  for  a  new  trill  on 
the  ground  of  misdirection. — The  Chief 
Baron  was  wrong  in  the  opinion  be  fonseJ 
at  the  trial,  and  upon  which  he  direod 
the  jury  that  the  defendant  hadsiighiio 
make  his  objection  before  the  JuitiMS'  Th 
Justices  are  to  judge  only  of  qualificitioA, 
and  all  objections  of  cbaract«  should  t« 
made  to  the  vestry.  This  will  appear  npu 
a  review  of  the  sectiona  of  the  acts  &6  ViA. 
c.  109.  The  second  section  empo«en  tk 
Justices  to  issue  a  precept  to  overseen  u 
make  out  a  list  of  a  competent  numbet  niitr* 
qualified  and  liable  to  serve  as  eonttaUti 
Section  3.  requires  the  vestry  to  mikt  W  I 
such  list ;  which  by  section  S.  is  to  be  put' 
lished  by  fixing  a  copy  for  three  SD»iiT> 
on  the  principal  door  of  the  chntdi,  k^  > 
with  a  notice  that  all  objections  to  the  W 
will  be  heard  by  the  Justices  at  a  time  ud 
place  mentioned  therein ;  and  aftervtra  | 
the  list  is  to  be  returned  to  the  Jnstim  . 
Then,  by  section  10,  the  overseen  ueu 
attend  the   special    aessioD  and  veri^  i^   | 
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sections  shew  that  the  Justices  are  to  choose 
from  the  list  returned,  after  striking  out 
those  who  are  disqualified  or  not  liable ; 
and  they  cannot  inquire  into  the  fitness  of 
the  party  if  he  is  qualified.  Moreover,  this 
is  the  case  of  a  paid  constable ;  and  by 
section  18.  the  vestry  may  resolve  to  have 
paid  constables,  and  the  resolution  is  to  be 
sent  to  the  Justices  who,  in  that  case,  are 
by  section  19.  to  "appoint"  accordingly. 
They  are  to  exercise  a  mere  ministerial  act ; 
and  not,  as  in  the  case  of  an  ordinary  con- 
stable, to  "  choose"  from  the  list  returned. 

Par&e,  B.— The  result  is,  that  the  Jus- 
tices are  to  select  a  certain  number  out  of 
the  list  so  made  out.  Surely  it  is  very  proper 
foT  a  parishioner  to  make  an  objection  when 
the  Justices  are  about  to  exercise  their 
power  of  selection. 

Alderson,  B. — If  in  the  case  of  an  ordi- 
nary constable  the  objection  would  be  pro- 
perly made  before  the  Justices,  why  not  in 
the  case  of  a  paid  constable?  The  only 
difference  is,  that  the  vestry  are  to  return  a 
resolution  to  have  a  paid  constable,  and 
then  the  Justices  are  to  appoint  one;  not 
however  necessarily  from  the  list  of  names 
returned  by  the  vestry, 

Platt,  B.*— I  think  the  defendant  chose 
the  most  proper  occasion  for  his  objection ; 
and  certainly  it  was  his  duty  to  make  the 
statement,  if  he  believed  it,  rather  than  to 
stand  by  and  see  an  improper  person  ap- 
pointed as  a  constable. 

Rule  refused. 


1848 
Jan 


148.      1 
.  29.   J 


PARKER  V.  CROUCH. 


Costs — Suggestion  on  the  Roll — County 
Court  Aet^  9  4-  10  Vict  c,  95.— Order 
in  Council, 

The  Small  Debts  Act,  9^10  Vict.  c.  95. 
inacts,  by  sect.  1,  that  the  Queen  mag  order 
^he  act  to  be  put  in  force  in  such  county  as  to 
her  shall  seem  Jit ;  and  by  sect.  129,  that  if 
iny  action  shall  be  commenced  in  any  of  the 
superior  courts  for  any  cause  for  which  a 
daint  might  have  been  entered  in  any  court 
widen  under  the  act,  and  a  verdict  be  found 
or  the  plaintiff  for  a  less  sum  than  201,  in 
ontract  and  51.  in  tort,  the  plaintiff  shall 
ecover  no  costs.  The  Queen,  by  order  in 
Council,  directed  that  the  act  should  be  put 


in  force  in  every  county  on  the  1 5th  of  March 
1847.  On  the  25th  of  March  following  the 
present  action  was  commenced  in  this  court, 
for  a  cause  of  action  accruing  within  the 
jurisdiction  of  the  County  Court  of  Kingston, 
in  Surrey ;  but  there  was  not  then  in  exist- 
ence at  that  place  any  county  court  at  which 
a  plaint  could  have  been  entered: — Held, 
that  the  plaintiff,  who  had  recovered  a  ver- 
dict for  40s.,  was  entitled  to  costs {\). 

A  rule  had  been  obtained,  calling  upon 
the  plaintiff  to  shew  cause  why  he  should 
not  bring  the  postea  into  court,  and  file  the 
plea  roll,  to  enable  the  defendant  to  enter  a 
suggestion  thereon  to  deprive  the  plaintiff 
of  costs,  pursuant  to  the  statute  9  &  10 
Vict.  c.  95.  s.  129,  the  Small  Debts  Act. 
The  rule  was  obtained  on  the  ground  that 
the  plaintiff  was  not  entitled  to  costs,  as  he 
ought  to  have  brought  his  action  in  the 
county  court  for  Surrey.  The  1st  section 
of  the  9  &  10  Vict.  c.  95.  enacts,  "  That 
her  Majesty  may  from  time  to  time  order 
that  the  act  shall  be  put  in  force  in  such 
counties  as  to  her  Majesty,  from  time  to 
time,  shall  seem  fit."  The  129th  section 
enacts,  "  That  if  any  action  shall  be  com- 
menced after  the  passing  of  this  act,  in  any 
of  her  Majesty's  superior  courts  of  record, 
for  any  cause  other  than  those  lastly  here- 
inbefore specified,  for  which  a  plaint  might 
have  been  entered  in  any  court  holden 
under  this  act,  and  a  verdict  shall  be  found 
for  the  plaintiff  for  a  sum  less  than  201.  if 
the  said  action  is  founded  on  contract,  or 
less  than  5/.  if  it  be  founded  on  tort,  the 
said  plaintiff  shall  have  judgment  to  recover 
such  sum  only,  and  no  costs;  and  if  a 
yerdict  shall  not  be  found  for  the  plaintiff 
the  defendant  shall  be  entitled  to  his  costs 
as  between  attorney  and  client,  unless  in 
either  case  the  Judge  who  shall  try  the 
cause  shall  certify  on  the  back  of  the  record 
that  the  action  was  fit  to  be  brought  in  such 
superior  court." 

By  two  orders  in  Council,  published  in 
the  London  Gazette,  it  was  ordered,  that  on 
the  15th  of  March  1847,  the  act  should  be 
put  in  force  in  every  county  throughout 
England  and  Wales.  The  action  was 
brought  in  this  court  on  the  25th  of  March 
1847,  to  recover  damages  for  a  trespass 
committed  by  breaking  and  entering  the 
(1)  See  Harries  r.  Lawrence,  anff,  p.  101. 
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plaintiff's  dwell ing'house,  situate  in  Wim* 
bledon,  in  the  county  of  Surrey,  and  within 
the  jurisdiction  of  the  county  court  held 
M  Kingston ;  but  it  appeared  that  there  was 
not,  at  that  time,  any  county  court  in  exist- 
ence at  Kingston  in  which  a  plaint  could 
have  been  entered. 

The  cause  was  tried,  at  the  Surrey 
Sarnmer  Assises,  1847,  when  a  verdict 
having  been  found  for  the  plaintiff,  damages 
40j.,  the  learned  Judge  refused  to  certify 
th&t  the  action  was  fit  to  be  brought  in  one 
of  the  superior  courts. 

Petertdorff  appeared  to  shew  cause;  but 
the  Court  called  on— 

Bovill  to  support  his  rule. — The  case 
might  have  been  tried  before  the  aheriff, 
who,  before  the  appointment  of  a  new  Judge 
under  the  act,  was  the  Judge  of  the  county 
court,  and  ought  to  have  tried  the  cause. 

Per  Cnriam. — The  rule  must  be  dis- 
charged. Rvle  discharged. 


1648.     \ 
'eb.  11.  / 


Feb. 

RailtBay—Abortive  Schetae— Action  for 
Return  of  Deposit— Letter  </  Allotment, 
Comtrvction  of. 

A  party  to  whom  shares  in  a  projected 
raihoay  company  had  been  allotted  received 
a  letter  of  allotment,  on  which  was  indorsed, 
"  The  directors  assume  the  right  to  carry  out 
their  intentions  by  the  adoption  of  all  such 
measures  as  they  may  deem  requisite  for  ob- 
taining the  necessary  parliamentary  powers  to 
form  a  company  for  the  construction  of,"  ^c. 
"  and  to  apply  the  amount  paid  for  deposits 
in  discharge  of  any  liabilities  incurred  by 
them,  under  the  general  powers  vested  in 
them  for  the  prosecution  of  the  under- 
taking." The  allottee  paid  the  deposit  on 
the  shares  allotted  to  him,  and,  the  underi- 


Whether  the  depotit-money  hat  ben  m- 
sonably  expended  is  a  quetliimfor  lit  j*j. 

Indebitatus  assumpsit  for  mon^  wemA 
to  the  plaintiff's  use,  for  money  pud,  ud 
on  an  account  stated. 

Plea — Non  assumpsit. 

At  the  tria],  befoVe  Manle,  J.,  A  llit 
Denbighshire  Summer  Assises  1847,  itif^ 
peared  that  the  defendant  waa  one  of  lii 
managing  directors  of  a  prrrjected  cofflpni, 
called  the  Wrexham,  Nantwicb  and  Cten 
Junction  Railway  Company,  and  that  iht 
action  waa  brought  to  recover  31f.  lOi., 
the  amount  of  a  deposit  paid  in  Novmhr 
1 845  on  fifteen  shares,  with  interest  ibenw. 
After  the  promoters  of  the  scheme  had  o^ 
tained  a  provisional  committee  of  lnlD^^ 
ntent,  a  prospectus,  headed  as  foUan,  *» 
isBuedon  the  3rd  of  October  1845:— "Pn- 
visionally  registered.  Capital,  450,00Dl..iii 
32,500  shares  of  20l.  each.  Dqwttt,  H 
2s.  6d.  per  share."  On  the  Oth  of  Octnbn 
in  that  year  the  plaintiff  applied  for  thim, 
— "  To  the  Provisional  Committee  of  dt 
Wrexham,  Nantwich  and  Crewe  JunrtiM 
Railway  Company.  Gentlemen, — 1  liwbj 
request  that  you  will  allot  me  100  thm 
of  201.  each  in  the  above  proposed  nilnj, 
and  I  hereby  undertake  to  pay  the  deposn 
bf  '21.  2s.  6d.  per  sbare  theieon,  or  nj 
lesser  number  of  shares  which  msf  ^ 
allotted  to  me ;  and  I  also  undertike  » 
execute  the  parliamentary  contract  ud  <h 
subscribers'  agreement  when  required."  TVt 
allotments  were  made  on  the  25th  of  Ow-  \ 
her,  and  the  following  letter  of  sUotnwii  | 
was  sent  to  the  pl^nliff:  —  "Wrellmi, 
Nantwich andCrewe  Junction  Railway.  (Pn>- 
visionally  registered).  Capital,  450,000i„ 
in  23,500  shares  of  201.  eaah.  DspoA 
21.  2s.  6d.  per  share. 

"  Honblaa  Street,  Wrexham,  »5tli  of  ft- 
toberl845.  Allotment  No.  64.  Tkftst. 
SU.  \7s.6d. 
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dalj  made,  this  allotment  w&l  be  then  ean*- 
celled,  and  the  shares  appropriated  to  other 
applicants."     (Then  followed  the  signatare 
oif  the  secretary,    and  a  list  of  bankers' 
names,  and  the  letter  continued  :)     **  On 
payment  of  the  deposit  to   the  bankers, 
this  letter  will  be  exchanged  for  a  receipt. 
Terms  and  conditions  on  which  ^the  shares 
in  the  company  are  allotted : — The  company 
is  formed  for  the  purpose  of  constructing  a 
railway  from  Wrexham  to  Crewe,  (by  such 
route,  and  with  such  extensions,  as  the 
directors  may  think  necessary  on  the  engi- 
neers'report).     The  directors  assume  Sie 
right  to  carry  out  their  intentions  by  the 
adoption  of  all  such  measures  as  they  may 
deem  requisite  for  obtaining  the  necessary 
parliamentary  powers  to  form  a  company 
ibr  the  construction  of  the  entire  railway,  or 
aijy  part  of  it,  with  such  branches,  exten- 
sions, or  alterations,  as  they  may  find  expe- 
dient, and  to  apply  the  amount  paid  for 
deposits  in  discharge  of  any  liabilities  in* 
curred  by  them  under  the  general  poweri 
vested  in  them  for  the  prosecution  of  the 
undertaking.     Powers  will  be  applied  for  to 
allow  interest  at  the  rate  of  4  per  cent,  peir 
annum  on  the  amount  of  calls  paid,  until  the 
opening  of  the  line.  A  subscribers'  agreement, 
and  a  parliamentary  contract,  in  such  foitn 
and  with  such  provisions  as  the  committee 
may  think  necessary,  will  be  prepared,  and 
lie  at  the  company's  offices  for  signature 
from  the  to  both  inclusive. 

Arrangements  will  also  be  made  and  duly 
announced  for  the  execution  of  the  deeds  by 
shareholders  resident  in  or  near  the  pro- 
vincial towns  in  which  shareholders  may 
reside.  The  shares,  with  the  deposits  made 
thereon,  will  be  liable  to  forfeiture,  without 
notice,  in  respect  of  which  the  subscribers' 
agreement  and  parliamentary  contract  are 
not  signed  within  the  specified  time." 
(Signed  by  the  secretary). 

On  the  1st  of  November  1845  the  plain- 
tiff paid  to  one  of  the  bankers  named  in  the 
letter  of  allotment  SIL  17s.  6(1.,  the  amount 
of  the  required  deposit,  of  which  the  direc- 
tors returned  to  him  78.  dd,^  considering 
they  could  not  legally  take  a  larger  deposit 
than  21,  2s.  per  share.  On  the  8th  of 
December  1845  he  signed  the  subscription 
'ieed  and  received  scrip  Certificates  for  his 
•hares  as  follows : — "  Wrexham,  Nantwich 
ind  Crewe  Junction  Railway.    (Provision- 


ally registered).  Capital,  450,000/.4  in 
22,500  shares  of  20/.  each.  On  which  a 
deposit  of  21,  2s.  per  share  has  been  paid. 
Scrip  certificate.    Five  shares.    No.       to 

inclusive.  The  holder  of  this  certificate 
having  signed  the  parliamentary  contract 
and  subscribers'  agreement,  and  having 
agreed  to  pay  all  future  calls,  is  the  pro* 
prietor  of  five  shares  in  the  capital,  for  the 
time  being  of  the  above  undertaking." 
(Signed  by  two  directors). 

AH  the  shares  were  allotted  about  the 
same  time  as  the  allotment  to  the  plaintiff; 
but  deposits  were  not  paid  on  more  than 
4,000,  although  the  time  for  payment  was 
extended  to  the  10th  of  January  1846« 
In  the  course  of  that  year  the  project  was 
abandoned.  The  deposits  had  been  ex-* 
hausted  in  payments  for  surveys  and  plana 
to  be  deposited  at  the  Board  of  Trader 
and  for  other  preliminary  expenses  requi- 
site to  the  carrying  out  of  the  undertaking. 
On  behalf  of  the  defendant,  it  was  con- 
tended, that  by  the  terms  of  the  letter  of 
allotment  the  directors  were  empowered  so 
to  apply  the  deposits,  and  that  the  plaintiff 
was  not  entitled  to  recover.  The  learned 
Judge  left  to  the  jury  the  question,  whether 
the  project  was  abandoned  before  the  com«> 
meticement  of  the  action,  and  they  found 
that  it  was.  He  then  directed  a  verdict  for 
the  plaintiff,  with  leave  reserved,  by  consent^ 
to  the  defendant  to  enter  a  nonsuit  upon  the 
construction  of  the  letter  of  allotment. 

Totcnsend,  in  Michaelmas  tenui  obtained 
a  rule  accordingly,  and  now— ^ 

Martin  and  Welshy  shewed  cause.— The 
meaning  of  the  proposal  made  in  this  case 
is,  that  at  least  a  competent  number  of  the 
22,500  shares  should  be  subscribed  for^ 
The  1st  of  November  was  the  day  fixed 
for  the  payment  of  the  deposits,  yet  on  the 
8th  of  September,  when  the  plaintiff  exe* 
euted  the  subscription  deed,  there  were  not 
4,000  shares  subscribed  for.  The  plaintiff 
was  allowed  to  execute  the  deed  in  ignorance 
of  that  fact,  which  was  a  suppression  by  the 
directors  of  a  fact  material  for  him  to  know; 
and,  on  the  authority  of  Wontner  v.  Shairp 
(1),  the  execution  of  the  deed  was  obtain^ 
by  fraud,  and  the  deed  is  void  as  against  the 
plaintiff.  There  was  also  evidence  of  fraud 
to  afi^t  the  letter  of  allotment. 

(1)  ^nie,  C.P.  38. 
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[Parke,  B. — ^The  learned  Judge  reports 
that  no  point  at  all  was  made  about  fraud,  at 
the  trial ;  and  the  only  question  is,  whether 
there  is  to  be  a  nonsuit  on  the  construc- 
tion of  the  terms  of  the  letter  of  allotment. 
Those  terms  contain  a  permission  to  apply 
the  money,  and  there  was  no  fraud  at  the 
time  of  the  deposit  The  plaintiff  is  bound' 
by  that,  if  not  by  the  deed.] 

By  the  terms  of  the  letter  of  allotment 
the  directors  are  **  to  apply  the  amount  paid 
for  deposits  in  discharge  of  any  liabilities 
incurred  by  them  under  the  general  powers 
Tested  in  them  for  the  prosecution  of  the 
undertaking.*'  That  is  prospective,  and 
means  general  powers  to  be  afterwards  con- 
ferred on  the  directors  after  the  execution 
of  the  subscribers'  deed.  That  deed,  being 
fraudulent,  must  be  considered  out  of  the 
case,  and  then  the  condition  on  which  the 
directors  were  to  expend  the  deposits  was 
never  frdfiUed.  Certainly  the  directors  had 
no  power  to  use  the  money  until  there  was 
a  reasonable  prospect  of  their  being  able  to 
carry  out  the  scheme.  [They  cited  Nockells 
y.  Crosby  (2).]  Suppose  twenty  persons 
only  paid  their  deposits. 

[Parke,  B. — Whether  the  money  had 
been  expended  with  a  reasonable  prospect 
of  being  able  to  go  on  with  the  project,  was 
a  question  of  fact  for  the  jury ;  and  if  the 
plaintiff  meant  to  rely  on  that,  he  should 
not  have  consented  to  a  nonsuit  being 
entered  on  the  construction  of  the  letter  of 
allotment.  Probably  the  directors  might 
fiiirly  expect  that  the  allottees  would  per- 
form their  contract.] 

[Alderson,  B.— It  may  be  that  part  of 
the  money  was  expended  in  getting  in  the 
deposits.] 

|]Parke,  B. — It  may  be  that  the  onus 
was  on  the  defendant  to  shew  how  much 
was  expended  for  necessary  matters.] 

The  directors  proceeded  on  their  own 
responsibility.  The  money  was  not  to  be 
applied  when  paid,  but  when  there  was  a 
sufficient  amount  paid  to  justify  the  expec- 
tation that  the  project  would  be  carried  out. 

Townsend  and  Foulkes,  contra,  were  not 
called  upon. 

Parke,  B. — We  are  all  of  opinion  that 
this  role  must  be  made  absolute.    The  first 

(2)  3  B.  &  C.  814. 


question  in  this  case  is,  whether  upon  the 
true  construction  of  the  letter  of  aUotmeat 
the  directors  of  the  projected  company  were 
empowered  to  apply  the  deposit  towards 
such  preliminary  expenses  as  the  directon 
may  think  proper  tow  incur  in  carrying  out 
the  object  of  the  deed.  The  second  qnet- 
tion  raised  relates  to  the  subscribers'  agree" 
ment,  which  was  executed  by  the  plaintiff. 
It  is  contended,  by  his  counsel,  that  die 
plaintiff's  signature  to  that  deed  was  ob- 
tained by  fraud,  and  that  there  were  circom- 
stances  in  this  case,  which,  if  they  had  been 
left  to  the  jury  would,  according  to  the  esse 
of  fVontner  v.  Shairp,  have  justified  them  in 
coming  to  the  conclusion  that  the  deed  was 
fraudulent,  and  therefore  that  the  case  most 
be  determined  without  reference  to  that 
deed,  and  upon  the  letter  of  allotment  onlj. 
It  does  not  appear  that  the  learned  Judge 
was  asked  at  the  trial  to  leave  any  question  to 
the  jury  upon  the  deed  or  letter  of  allotment; 
but  the  plaintiff's  counsel  consented  to  have 
the  question  of  law  upon  the  letter  of  allot* 
ment  reserved  for  our  decision.  If  there  had 
been  any  question  of  fraud,  the  plaintiff's 
counsel  should  have  insisted  upon  having  it 
left  to  the  jury ;  but  he  did  not,  as  appetn 
from  the  learned  Judge's  note,  allege  firaad 
with  respect  to  the  letter  of  allotment ;  and 
if  he  had,  it  is  difficult  to  perceive  how  he  ooold 
have  made  it  out.  In  fVontner  v.  Slumf 
there  were  circumstances  tending  to  shew 
that  the  execution  of  the  subscription  deed 
had  been  obtained  by  a  misrepresentation  as 
to  the  number  of  shares  allotted;  and  as  in 
this  case  it  is  said  there  was  no  su£Sc9ent 
quantity  of  deposits  made,  and  so  diat  the 
deed  was  firaudulent,  we  will  consider  the 
case  upon  the  letter  of  allotment  only. 

Now,  the  letter  of  allotment,  on  the  con* 
struction  of  which  the  whole  case  turns,  was 
issued  upon  an  allotment  to  the  plaintiff  of 
certain  shares  about  the  same  time  as  the 
other  allotments  were  made ;  and  I  think 
the  directors  must  be  understood  thereby  as 
saying,  we  shall  apply  the  money  deposited 
in  our  hands  in  such  manner  as  we  tbii^ 
fit  for  the  purposes  of  carrying  this  undci^ 
taking  into  effect,  and  in  discharge  of  any 
liabilities  we  may  incur  in  doing  so.  One 
of  the  terms  of  the  letter  of  allotiiwstis: 
"  The  directors  assume  the  right  to  ttfff 
out  their  intentions  by  the  adcqplipa  of  fU 
such  measures  as  they  may  deem  iii|uilii!l 
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for  obtaining  the  necessary  parliamentary 
powers  to  form  a  company  for  the  construc- 
tion of,"  &c.  "  and  to  apply  the  amount  paid 
for  deposits  in  discharge  of  any  liabilities 
incarred  by  them  under  the  general  powers 
rested  in  them  for  the  prosecution  of  the 
undertaking."     The  expression  **  general 
powers"  means  those  already  vested  in  them, 
which  they  have  assumed  for  the  purpose 
of  carrying  the  undertaking  into  effect ;  and 
therefore  upon  the  true  construction  of  this 
docament  they  may  so  apply  the  deposits. 
The  directors  had  a  right  to  apply  the  de- 
posits for  advertisements,  surveys,  and  neces- 
sary plans  to  be  deposited  at  the  Board  of 
Trade,  and  all  reasonable  expenses  were 
properly  chargeable  on   the  deposits*     If 
there  had   been  an  unreasonable  applica- 
tion of  the  deposits  that  would  have  raised 
a  question  which  ought  to  have  been  left 
to  the  jury.     The  terms  of  this  letter  of 
allotment  distinguish  this  case  from  Wal- 
stab  V.   Spotiiswoode  (3),  where  no  such 
power  was  reserved  to  the  directors  of  the 
projected  company.     The  directors  would 
be  bound  to  return  any  surplus  or  any  sum 
expended  aAer  it  was  clear  that  the  under- 
taking could  not  go  on;  but   if  all    the 
deposits  had  been  reasonably  expended  in 
fartherance  of  the  undertaking  the  plaintiff 
could  not  recover. 

Alderbon,  B. — The  plaintiff  undertakes 
that  the  (^rectors  may  employ  the  money 
deposited  in  their  hands  for  the  legitimate 
purposes  of  the  projected  company.  If  it 
has  been  so  expended  he  can  have  no  right 
to  recover  it  back. 

RoLFE,  B. — I  am  of  the  same  opinion. 
*'  General  powers*'  mean  those  powers  which 
we  are  now  exercising, — ^whioh  we  assume. 

Platt,  B.  concurred. 

Rule  absolute. 


1847         (^  ASHLEY  AND  OTHERS  0.    PRATT 

Feb   1  •    J      ^^°  others. 

j^   \J      J  PRATT   AND   OTHERS  P.  ASHLEY 
^^^        '    t       AND  OTHERS. 

Insurance — Construction  of  Policy — De- 
tiation, 

A  policy  of  insurance  was  effected  on  a 
vessel  at  and  from  Liverpool  to  ports  and 

(3)  15  Mm.  &  Welfl.  501 ;  s.e.  15  Law  J.  Rep. 
(s.8.)  £xGb.  198. 


places  in  China  and  Manilla^  aU  or  any^ 
during  the  ship*s  stay  there  for  any  pur^ 
poses,  and  from  thence  to  her  port  or  ports 
of  calling  and  discharge  in  the  United 
Kingdom,  with  liberty  to  call  and  stay  at  all 
or  any  parts  or  places  on  either  side  of 
and  at  the  Cape  of  'Good  Hope,  The 
vessel  sailed  direct  from  Liverpool  to  a  port 
in  China,  having  on  board  a  cargo  for  that 
port,  and  also  for  Manilla,  She  afterwards 
discharged  a  portion  of  her  cargo  at  a  port 
in  China,  and  thence  proceeded  to  Manilla, 
where  she  discharged  the  remainder  of  her 
outward  cargo.  At  Manilla  the  captain  took 
on  board  on  freight  230  chests  of  opium 
for  Tongkooy  and  sailed  from  Manilla  (the 
vessel  not  being  a  tenth  part  laden  J,  intending 
to  seek  there  a  freight  back  to  England,  and 
whilst  he  was  sailing  towards  Tongkoo  the 
vessel  was  by  the  perils  of  the  sea  totally  lost, 
Tongkoois  altogether  out  of  the  regular  course 
of  a  voyage  from  Manilla  to  England  :— 
Held,  by  this  Court,  and  also  on  error  in 
the  Exchequer  Chamber,  that  the  saiUng 
from  Manilla  to  Tongkoo  was  not  a  devia^ 
tion;  the  words  in  the  policy  meaning  not 
**from  Manilla"  only,  but  **from  ports  or 
places  in  China  and  Manilla,  all  or  any.** 

Assumpsit  upon  a  policy  of  insurance  for 
1,0001.  upon  Uie  ship  Mars.  The  decla- 
ration stated  a  total  loss  by  perils  of  the 
seas,  and  contained  counts  for  money  had 
and  received  and  on  an  account  stated. 

Pleas,  first,  non  assumpseruiU ;  secondly, 
to  the  first  count,  a  denial  of  the  loss; 
thirdly,  that  the  loss  occurred  during  a  devia« 
tion  by  the  consent  and  direction  of  the 
plaintiffs* 

Issue  was  joined  on  the  first  two  pleaa* 
and  to  the  last  the  plaintiffs  replied  de  injurid* 
The  fiscts  were  afterwards,  by  a  Judge's  order 
and  by  agreement,  stated  for  the  opinion  of 
the  Court  in  the  following  special  case,  which 
was  afterwards  turned  into  a  special  verdict. 

CASE. 

The  plaintiffs,  Messrs.  Ashley,  Brothers, 
of  Liverpool,  ship-brokers,  and  Mr*  John 
Worrall,  of  Liverpool,  merchant  (being 
owners  of  the  ship  Mars,  of  Liverpool; 
Gardiner  master),  by  Messrs.  Wise,  Far- 
bridge  &  Co.  their  brokers,  effected  a  policy 
of  insurance,  dated  the  27th  of  May  1889, 
with  the  Oeneral  Maritime  Insurance  Com- 
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pany,  London,  which  was  duly  subscribed 
by  the  dofendanU,  being  then  directors,  with 
others,  of  such  company,  for  1,000^.,  upon 
such  ship,  "  lost  or  pot  lost,  at  and  from 
Liverpool  to  ports  and  places  in  China  and 
Manilla,  all  or  any,  during  the  ship's  stay 
there  for  any  purposes,  and  from  thence  to 
her  port  or  ports  of  calling  and  discharge  in 
the  United  Kingdom,  with  liberty  to  call 
and  stay  at  all  or  any  ports  or  places  on 
either  side  of  and  at  the  Cape  of  Good  Hope/* 
The  Man  sailed,  on  the  5th  of  July  1839, 
direct  from  Liverpool  to  the  port  of  Lintin, 
in  China,  having  on  board  a  cargo  on  ac-* 
count  of  Messrs.  Wise,  Holiday  &  Co.  for 
Lintin  aforesaid  and  Manilla,  and  some 
goods  for  the  same  place  on  the  owners' 
account.  The  master  of  the  Mare  was  in-* 
struoted,  after  discharging  such  outward 
cargo,  to  seek,  on  the  owners'  account,  for 
a  return  cargo  for  the  United  Kingdom. 
The  Mare  arrived  on  the  coast  of  China, 
and  on  her  arrival,  on  account  of  the  dis- 
turbances then  existing  between  the  British 
and  Chinese,  wa^  immediately  ordered,  with 
all  other  British  merchant  vessels,  by  her 
Majesty's  ship  Volage^  to  go  to  Tongkoo, 
which  is  only  a  few  miles  from  and  in  sight 
of  Lintin,  and  in  lat.  22^  25'  north,  long. 
113^  40'  east.  She  arrived  at  Tongkoo  on  the 
23rd  of  November  1839,  and  then  discharged 
part  of  the  cargo.  The  Mars  proceeded  from 
Tongkoo  on  the  9th  of  December  1839  to 
Manilla,  and  arrived  there  on  the  16th  of 
December  1839,  and  then  dischaiged  the 
remainder  of  her  outward  cargo,  with  the 
exception  of  a  trifling  part,  belonging  to 
the  owners.  Manilla  is  in  lat.  14^  35'  north, 
and  long.  121°  east.  The  captain,  finding 
freights  low  at  Manilla,  took  on  board 
there  on  freight  230  chests  of  opium  for 
Tongkoo,  and  sailed  from  Manilla,  with  the 
intention  of  going  back  to  Tongkoo,  and 
then  seeking  a  freight  direct  back  to  the 
United  Kingdom,  and  while  so  sailing  from 
towards  and  in  the  direction  of  Tongkoo, 
and  having  got  to  lat.  21"^  north,  long.  117^ 
east,  by  the  Pratas  shoal,  the  ship  Mars 
was  by  the  perils  of  the  seas  wrecked  and 
totally  lost,  on  the  13th  of  January  1840. 

When  the  Mare  sailed  from  Manilla, 
with  the  250  chests  of  opium  on  board,  she 
was  not  a  tenth  part  laden.  Manilla  is  only 
seven  or  eight  days'  sail  from  Tongkoo,  in 
favourable  weather.     Lintin  and  Tongkoo 


are  both  places  in  China,  which  lie  in  tU 
course  of  a  voyage  from  Liverpool  to  China 
and  Manilla,  The  regular  and  usual  course 
of  a  voyage  f^om  Manilla  to  the  United 
Kingdom  is  S.S.W.,  for  the  purpose  of 
pas^g  through  the  Straits  of  Sunda,  and 
thence  round  the  Cape  of  Good  Hope; 
and  in  the  course  of  such  voyage  the  i^ip 
would  not  have  gone  to  the  northward  of 
Manilla,  The  regular  and  usual  course 
of  a  voyage  from  Manilla  to  Tongkoo,  and 
that  pursued  by  the  Mare  on  the  present 
occasion,  is  north-westerly  ;  and  the  point 
at  which  she  had  arrived  at  the  time  of  the 
accident  is  altogether  out  of  the  regular  and 
usual  course  of  a  voyage  from  Manilla  to 
the  United  Kingdom,  though  in  the  regular 
and  direct  course  of  a  voyage  from  Manilla 
to  Tongkoo.  110  to  120  days  is  about  the 
average  duration  of  a  voyage  from  the 
United  Kingdom  to  China  or  Manilla,  and 
also  of  a  voyage  from  China  or  Manilla 
to  the  United  Kingdom.  The  north-east 
monsoon  is  not  so  favourable  to  a  passage 
from  Manilla,  to  Tongkoo  as  the  south-west 
monsoon.  The  monsoon  always  blows  from 
the  north-east  in  December  and  January, 
and  with  the  greatest  strength.  In  the 
months  of  December,  January  and  Febraaiy, 
the  voyage  from  Manilla  to  Tongkoo  can 
be  made  during  the  north-east  moosoon 
without  any  extraordinary  danger ;  but  a 
vessel  must  sail  a  longer  dutance  in  makiog 
a  voyage  from  Manilla  to  Ton^^oo  daring 
the  north»east  than  the  south-west  monsoon. 
The  due  subscription  of  the  policy  by  the 
defendants,  as  Directors  of  the  General 
Maritime  Insurance  Company,  London,  is 
admitted,  as  also  the  sufficdency  of  the 
capital,  stock  and  funds  of  the  company, 
and  of  the  shares  of  the  defendants  therein, 
to  pay  and  satisfy  the  plaintifBi  the  amount 
insured;  and  the  agency  of  Wise,  Far- 
bridge  &  Co..  as  alleged  in  the  declaration, 
and  the  plaintiffs*  interest  in  the  subject- 
matter  of  insurance  to  the  amount  of  all 
the  money  by  them  insured  thereon,  are 
admitted.  It  is  agreed  that  the  pleadings 
and  policy  annexed  may  be  referred  to 
by  either  party  as  part  of  this  cne;  that 
the  Court  shall  be  at  liberty  to  inipeet 
maps  and  charts,  and  draw  all  eottcluuoi» 
and  inferences  of  &ct  from  the  cuviuD' 
stances  stated,  as  a  jury  might  or  ought  to 
draw  thereupon;  and  that  after  jodgooeDt 
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should  be  given  upon  the  case,  either  party 
should  be  at  liberty  (with  the  approbation  of 
this  Court,  and  not  otherwise)  to  turn  this 
esse  into  a  special   verdict,  and   to  bring 
a  writ  of  error  thereupon,  such  special  ver- 
dict to  be  settled  by  a  Judge  of  this  Court, 
and  all  inferences  of  fact  which  this  Court 
might  draw  upon  the  hearing  of  the  special 
case  were  to  be  stated  as  facts  in  the  special 
Teidict.     The  question  for  the  opinion  of 
this  Court  was,  whether  the  plaintiffs  were  or 
were  not  entitled  under  the  circumstances  to 
recover  in  this  action  any  and  what  amount. 
If  the  Court  should  be  of  opinion  that  the 
plaintiffs  were  so  entitled,  their  judgment 
was  to  be  entered  for  the  plaintiffs  by  con- 
fession, for  such  amount  as  the  Court  should 
think  that  the  plaintiffs  were  entitled  to 
recover;   but  if  the   Court  should  be  of 
opinion  that  the  plaintiffs  were  not  entitled 
to  recover  anything,  then  a  judgment  of 
nolle  prosequi  should  be  entered ;  unless  in 
either  case  the  Court  should  think  fit  that 
the  case  should  be  turned  into  a  special 
verdict,  in  which  case  judgment  should  be 
entered  up  on  such  special  verdict,  according 
to  the  directions  of  this  Court. 

The  case  was  argued,  in  Easter  term,  1846, 
(April  27,)  by— 

Martin,  for  the  plaintiffs. — The  sailing 
from  Manilla  to  Tongkoo  did  not  amount 
to  such  a  deviation  as  to  avoid  the  policy. 
Assuming  that  no  opium  had  been  taken  on 
board,  the  loss  would  have  been  vnthin  the 
protection  of  the  policy,  and  the  fact  of  the 
ship  taking  in  opium  at  Manilla  affords  no 
answer  to  the  action.     The  voyage  con- 
templated by  the  policy  was  "  at  and  from 
Liverpool  to  ports  and  places  in  China  and 
Manilla,  all  or  any,  during  the  ship's  stay  for 
any  purposes,  and  from  thence  to  her  port 
or  ports  of  calling  and  discharge  in  the 
United  Kingdom,  with  liberty  to  call  and 
stay  at  all  or  any  ports  or  places  on  either 
side  of  and  at  the  Cape  of  Good  Hope." 
The  words  ''  from  thence*'  are  not  to  be 
confined  to  '*  Manilla,"  as  will  be  contended 
on  the  other  side,  but  extend  to  any  '*  ports 
and  places  in  China  and  Manilla."    Beatton 
v.  Haworih  (1)  will  be  relied  on  by  the  other 
side.     That  was  the  ease  of  an  insurance 
at  and  "  from  Fisherrow  to  Gothenburgh 

(1)  6  Term  Rap.  581. 
New  8BKiBa,  XVII.— Rxchkq. 


and  back  to  Leith  and  Cockenzie."  The 
vessel  having  gone  to  Cockenzie  before 
Leith,  and  having  been  there  stranded, 
this  was  held  to  be  a  deviation,  on  the 
ground  that  unless  the  general  rule  was 
varied  by  usage  or  special  facts,  the  assured 
was  bound  to  go  to  the  places  mentioned  in 
the  policy  in  the  order  in  which  they  were 
named  in  it.  That  case,  however,  although 
not  overruled,  has  been  the  subject  of  much 
observation;  but,  at  all  events,  does  not 
govern  this  case,  because  here  the  vessel 
did  also  go  to  China  before  proceeding  to 
Manilla.  In  Beatson  v.  Hatoorth  the  Court 
relied  upon  Clason  v.  Simmonds  (2),  which 
is  distinguishable  from  the  present  case  on 
the  same  grounds.  Marsden  v.  Reid(S)f 
Gairdner  v.  Senhouae  (4),  Metcalfe  v. 
Parry  (5),  and  Bragg  v.  Anderson  (6),  are 
authorities  in  favour  of  the  plaintiffs.  Lam^ 
bert  V.  Liddard(7)  is  precisely  in  point. 
There,  a  policy  at  and  from  Pemambuco, 
or  any  other  port  or  ports  on  the  coast  of 
the  Brazils,  to  London,  was  held  to  warrant 
the  assured,  if  he  could  not  get  a  cargo  at 
Pemambuco,  to  go  to  any  other  port  or 
ports  till  he  got  a  cargo,  and  that  he  was 
not  restricted  to  those  which  lay  in  the 
direct  course  between  Pemambuco  and  Lon- 
don. Hunter  v.  Leathley  (8),  Raine  v.  BeU 
(9),  Cormack  v.  Gladstone  {10),  Laroehe  v. 
Ostein {II),  end  Armet  v.  Jnnes{\2),  are 
in  point. 

Watson,  for  the  defendants.— The  return 
of  the  ship  from  Manilla  to  China  amounted 
to  a  deviation.  Where  the  insurance  is 
upon  a  voyage  to  two  or  more  places  named 
in  the  policy,  all  or  any,  it  amounts  to  a 
deviation  unless  the  vessel  goes  to  them  in 
the  order  mentioned  in  the  policy.  In  the 
present  case,  the  vessel  might  have  gone 
either  to  China  or  Manilla,  and  have  tdien 
in  a  cargo  at  either  place ;  but  she  was  not 
at  liberty  to  go  to  Manilla  first  and  then 

(2)  Steted  in  the  judgment,  6  Term  Rep.  638,  n. 
(8)  8  East,  572. 

(4)  8  Taunt.  16. 

(5)  4  Campb.  123. 

(6)  4  Taont.  229. 

(7)  6  Ibid.  480. 

(8)  10  B.  &  C.  858 ;  s.  c.  8  Uw  J.  Hep.  K.B.  27i 

(9)  9  Eaat,  195. 

(10)  11  Ibid.  847. 

(11)  12  Ibid.  181. 

(12)  4  8.  Moo.  150. 
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to  take  the  oath  aforesaid)  on  account  of  his 
(meaning  the  plaintiff)  being  a  person  not 
to  be  believed  upon  his  oath.  He  (mean- 
ing the  plaintiff^  is  a  person  who  would  say 
and  swear  anything.  He  (meaning  the 
plaintiff)  is  a  perjured  fellow,  and  would  do 
anything  to  gain  his  (meaning  the  plaintiff's) 
own  ends.  He  (meaning  the  plaintiff)  is 
an  improper  person  to  be  a  constable,  and 
not  worthy  of  being  trusted."  By  means  of 
which  premises  the  plaintiff  hath  been  and 
is  otherwise  greatly  injured  in  his  said 
office  and  otherwise;  to  the  damage  of 
the  plaintiff  of  1,000/.  &c. 

Plea — Not  guilty ;  and  issue  thereon. 

The  cause  was  tried,  before  Pollock,  C.B., 
at  the  Middlesex  Sittings,  after  Michaelmas 
term,  1 847i  when  the  following  facts  were 
proved : — On  the  llth  of  February  1847  a 
vestry  meeting  was  held  in  the  township  of 
Bamsley,  for  the  purpose  of  nominating  and 
electing  a  competent  number  of  men  qua- 
lified and  liable  to  serve  as  constables  for 
the  current  year,  to  be  returned  to  the 
Justices ;  at  which  meeting  the  plaintiff  was 
duly  nominated  and  elected  as  a  person 
qualified  and  liable  to  serve  as  a  paid  con- 
stable for  the  said  township  of  Bamsley. 
At  a  petty  session,  holden  at  Bamsley,  for 
the  purpose  of  swearing  into  office  the  con- 
stables returned  from  the  parishes  and  town- 
ships of  the  West  Riding  of  Yorkshire,  upon 
the  plaintiff  being  called  upon  to  be  sworn 
to  the  &ithful  performance  of  the  office  of 
a  paid  constable,  the  defendant,  who  was  a 
pawnbroker  in  Bamsley,  (after  objectors,  if 
any,  had  been  called  upon  to  state  their  objec- 
tions) in  the  presence  and  hearing  of  a 
number  of  persons,  stated,  &c.  [the  words 
in  the  declaration] ;  and  upon  being  told  by 
one  of  the  Justices  that  he  should  have 
made  his  objection  at  the  vestry,  he  added, 
"  I  know  this  is  not  the  proper  time,  but  I 
feel  it  my  duty  to  make  this  statement  that 
the  Justices  may  be  aware  of  Kershaw's 
character." 

On  behalf  of  the  defendant,  it  was  con- 
tended, that  the  statement  did  not  impute 
an  indictable  offence ;  that  if  it  did,  it  was 
a  statement  made  after  being  called  upon 
by  a  competent  authority,  bond  fide  and  for 
the  purpose  of  furthering  the  ends  of  justioci 
and  therefore  a  privileged  communication, 
for  which  the  defendant  was  not  liable  un- 
less the  plaintiff  proved  the  statement  to  be 


false  and  malicious.  For  the  plaintiff,  it 
was  contended,  that  the  proper  time  for  tbe 
defendant  to  have  made  his  objection  wu 
at  the  vestry,  which  returned  the  parties  u 
fit  for  the  office.  That  the  Justices  had  no 
authority  to  hear  any  other  objections  than 
those  made  by  the  parties  themselves,  and 
that  a  statement  made  to  the  Jostioes  in  the 
presence  of  a  number  of  people  was  not  a 
privileged  communication. 

The  Chief  Baron  was  of  opinion  that  the 
statement  might  be  properly  made  to  the 
Justices,  and  directed  the  jury  that  if  they 
thought  it  was  honestly  made,  believing  it 
to  be  true,  he  had  a  right  to  make  it,  and 
they  would  find  their  verdict  for  the  defen- 
dant :  if  not,  and  that  the  defendant  in* 
tended  to  impute  an  indictable  offence,  then 
they  would  find  for  the  plaintiff.  The  joiy 
found  their  verdict  for  tiie  defendant 

Overend  now  moved  for  a  new  trial  on 
the   ground  of  misdirection. — The  Chief 
Baron  was  wrong  in  the  opinion  he  fanned 
at  the  trial,  and  upon  which  he  directed 
the  jury  that  the  defendant  had  a  right  to 
make  his  objection  before  the  Justices.  The 
Justices  are  to  judge  only  of  qualification, 
and  all  objections  of  character  should  be 
made  to  the  vestry.    This  will  appear  npon 
a  review  of  the  sections  of  the  act  5  &  6  Vict 
c.  109.     The  second  section  empowers  the 
Justices  to  issue  a  precept  to  overseers  to 
make  out  a  list  of  a  competent  number  of  men 
qualified  and  liable  to  serve  as  constables. 
Section  3.  requires  the  vestry  to  make  ont 
such  list ;  which  by  section  8.  is  to  be  pub- 
lished by  fixing  a  copy  for  three  SdikIsts 
on  the  principal  door  of  the  diorch,  &t., 
with  a  notice  that  all  objections  to  the  Hit 
will  be  heard  by  the  Justices  at  a  time  and 
place  mentioned   therein;   and  afterwards 
the  list  is  to  be  returned  to  the  Justices. 
Then,  by  section  10,  the  overseers  are  to 
attend  the  special  session  and  verify  the 
lists ;  *'  and  if  any  man  not  fualifiei  ssi 
liable  to  serve  as  constable  aa  aforesaid  is 
inserted  in  any  such  list,  it  ahall  be  lawfnl 
for  the  said  Justices,  upon  being  satisfied,'' 
&c.  "  to  strike  his  name  out  of  aoch  hst*" 
Section  11.  enacU,  "  thatwheoe«araByli<^ 
shall  have  been  allowed,  the  Joadces  iM 
choose  from  the  allowed  Ust  Uie  wtumT^ 
It  is  therefore  the  vestry  who  sot  te  ja^* 
of  and  return  parties  fit,  aa  r^9udi4)halietff« 
to  serve  the  office;  and  the  lOAoidU^ 
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sections  shew  that  the  Justices  are  to  choose 
from  the  list  returned,  after  striking  out 
those  who  are  disqualified  or  not  liable ; 
and  they  cannot  inquire  into  the  fitness  of 
the  party  if  he  is  qualified.  Moreover,  this 
is  the  case  of  a  paid  constable;  and  by 
section  1 8.  the  vestry  may  resolve  to  have 
paid  constables,  and  the  resolution  is  to  be 
sent  to  the  Justices  who,  in  that  case,  are 
by  section  19.  to  "appoint"  accordingly. 
They  are  to  exercise  a  mere  ministerial  act ; 
and  not,  as  in  the  case  of  an  ordinary  con- 
stable, to  "  choose"  from  the  list  returned. 

Par&e,  B.*-The  result  is,  that  the  Jus- 
tices are  to  select  a  certain  number  out  of 
the  list  so  made  out.  Surely  it  is  very  proper 
for  a  parishioner  to  make  an  objection  when 
the  Justices  are  about  to  exercise  their 
power  of  selection. 

Alderson,  B. — If  in  the  case  of  an  ordi- 
nary constable  the  objection  would  be  pro- 
perly made  before  the  Justices,  why  not  in 
the  case  of  a  paid  constable?  The  only 
difference  is,  that  the  vestry  are  to  return  a 
resolution  to  have  a  paid  constable,  and 
then  the  Justices  are  to  appoint  one ;  not 
however  necessarily  from  the  list  of  names 
returned  by  the  vestry, 

Platt,  B.— I  think  the  defendant  chose 
the  most  proper  occasion  for  his  objection ; 
and  certainly  it  was  his  duty  to  make  the 
statement,  if  he  believed  it,  rather  than  to 
stand  by  and  see  an  improper  person  ap- 
pointed as  a  constable. 

Rule  refused. 


1848 
Jan 


148.     \ 
.  29.  J 


PARKER  V,  CROUCH. 


Costs — Suggestion  on  the  Roll — County 
Court  Aci^  9  4-  10  Vict.  c.  9b.— Order 
in  Council. 

The  Small  Debts  Act,  9^10  Vict.  c.  95. 
enacts f  by  sect.  1,  that  the  Queen  may  order 
the  act  to  be  put  in  force  in  such  county  as  to 
her  shall  seem  Jit ;  and  by  sect.  129,  that  if 
any  action  shall  be  commenced  in  any  of  the 
superior  courts  for  any  cause  for  which  a 
plaint  might  have  been  entered  in  any  court 
holden  under  the  act,  and  a  verdict  be  found 
for  the  plaintiff  for  a  less  sum  than  20L  in 
contract  and  5l.  in  tort,  the  plaintiff  shall 
recover  no  costs.  The  Queen,  by  order  in 
Council^  directed  that  the  act  should  be  put 


in  force  in  every  county  on  the  1 5ih  of  March 
1847.  On  the  25th  of  March  following  the 
present  action  was  commenced  in  this  court, 
for  a  cause  of  action  accruing  within  the 
jurisdiction  of  the  County  Court  of  Kingston, 
in  Surrey ;  but  there  was  not  then  in  exist- 
ence at  that  place  any  county  court  at  which 
a  plaint  could  have  been  entered: — Held, 
that  the  plaintiff,  who  had  recovered  a  ver- 
dictfor  40s.,  was  entitled  to  costs {\), 

A  rule  had  been  obtained,  calling  upon 
the  plaintiff  to  shew  cause  why  he  should 
not  bring  the  postea  into  court,  and  file  the 
plea  roll,  to  enable  the  defendant  to  enter  a 
suggestion  thereon  to  deprive  the  plaintiff 
of  costs,  pursuant  to  the  statute  9  &  10 
Vict.  c.  95.  s.  129,  the  Small  Debts  Act. 
The  rule  was  obtained  on  the  ground  that 
the  plaintiff  was  not  entitled  to  costs,  as  he 
ought  to  have  brought  his  action  in  the 
county  court  for  Surrey.  The  1st  section 
of  the  9  &  10  Vict.  c.  95.  enacts,  '*  That 
her  Majesty  may  from  time  to  time  order 
that  the  act  shall  be  put  in  force  in  such 
counties  as  to  her  Majesty,  from  time  to 
tnne,  shall  seem  fit."  The  129th  section 
enacts,  "  That  if  any  action  shall  be  com- 
menced after  the  passing  of  this  act,  in  any 
of  her  Majesty's  superior  courts  of  record, 
for  any  cause  other  than  those  lastly  here- 
inbefore specified,  for  which  a  plaint  might 
have  been  entered  in  any  court  holden 
under  this  act,  and  a  verdict  shall  be  found 
for  the  plaintiff  for  a  sum  less  than  20^.  if 
the  said  action  is  founded  on  contract,  or 
less  than  5/.  if  it  be  founded  on  tort,  the 
said  plaintiff  shall  have  judgment  to  recover 
such  sum  only,  and  no  costs;  and  if  a 
verdict  shall  not  be  found  for  the  plaintiff 
the  defendant  shall  be  entitled  to  his  costs 
as  between  attorney  and  client,  unless  in 
either  case  the  Judge  who  shall  try  the 
cause  shall  certify  on  the  back  of  the  record 
that  the  action  was  fit  to  be  brought  in  such 
superior  court." 

By  two  orders  in  Council,  published  in 
the  London  Gazette,  it  was  ordered,  that  on 
the  15th  of  March  1847,  the  act  should  be 
put  in  force  in  every  county  throughout 
England  and  Wales.  The  action  was 
brought  in  this  court  on  the  25th  of  March 
1847,  to  recover  damages  for  a  trespass 
committed  by  breaking  and  entering  the 
(1)  See  Harries  r.  Lawrencei  ante,  p.  101. 
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plaintiff's  dwelling-house,  situate  in  Wim* 
bledon,  in  the  county  of  Sun^y,  and  within 
the  jurisdiction  of  the  county  court  held 
at  Kingston ;  but  it  appeared  that  there  was 
not,  at  that  time,  any  county  court  in  exist- 
ence at  Kingston  in  which  a  plaint  could 
have  been  entered. 

The  cause  was  tried,  at  the  Surrey 
Summer  Assizes,  1847,  when  a  verdict 
having  been  found  for  the  plaintiff,  damages 
40s,,  the  learned  Judge  refused  to  certify 
that  the  action  was  fit  to  be  brought  in  one 
of  the  superior  courts. 

Peiersdorff  appeared  to  shew  cause ;  but 
the  Court  called  on— 

Bovill  to  support  his  rule. — The  case 
might  have  been  tried  before  the  sheriff, 
who,  before  the  appointment  of  a  new  Judge 
under  the  act,  was  the  Judge  of  the  county 
court,  and  ought  to  have  tried  the  cause. 

Per  Curiam. — The  rule  must  be  dis- 
charged. Rule  discharged. 


1848 
Feb 


48.     1 
.  11.  J 


JONES  V.  HARBISON. 


Railway — Abortive  Scheme — Action  for 
Return  of  Deposit — Letter  of  Allotment^ 
Construction  of. 

A  party  to  whom  shares  in  a  projected 
railway  company  had  been  allotted  receifjed 
a  letter  of  allotment^  on  which  was  indorsed, 
"  The  directors  assume  the  right  to  carry  out 
their  intentions  by  the  adoption  of  all  such 
measures  as  they  may  deem  requisite  for  ob^ 
taining  the  necessary  parliamentary  powers  to 
form  a  company  for  the  construction  of"  ^c. 
"  and  to  apply  the  amount  paid  for  deposits 
in  discharge  of  any  liabilities  incurred  by 
them,  under  the  general  powers  vested  in 
them  for  the  prosecution  of  the  under* 
taking."  The  allottee  paid  the  deposit  on 
the  shares  allotted  to  him,  and,  the  under*- 
taking  havihg  failed,  sued  one  of  the  directors 
for  a  return  of  the  deposit  money : — Held,  that 
the  expression  "  general  powers"  meant  the 
general  powers  which  the  directors  assumed 
for  the  purpose  of  carrying  the  undertaking 
into  effect ;  and  that  if  all  the  deposits  had 
been  applied  for  that  purpose  in  a  reasonable 
and  proper  manner,  and  before  it  was  clear 
that  the  scheme  must  fail,  the  plaintiff  was 
not  entitled  to  recover. 


Whether  the  deposit*money  has  been  ro- 
sonably  expended  is  a  question  for  the  jury. 

Indebitatus  assumpsit  for  money  received 
to  the  plaintiff's  use,  for  money  paid,  sad 
on  an  account  stated. 

Plea — Non  assumpsit. 

At  the  trial,  before  Maule,  J.,  at  the 
Denbighshire  Summer  Assises  1847,  it  ap- 
peared that  the  defendant  waa  one  of  the 
managing  directors  of  a  projected  company, 
called  th^  Wrexham,  Nantwich  and  Crewe 
Junction  Railway  Company,  and  that  the 
action  was  brought  to  recover  811.  lOi., 
the  amount  of  a  deposit  paid  in  November 
1845  on  fifteen  shares,  with  interest  thereon. 
After  the  promoters  of  the  scheme  had  ob- 
tained a  provisional  committee  of  nnuDage* 
ment,  a  prospectus,  headed  as  follows,  was 
issued  on  the  3rd  of  October  1845 :— "  Pro- 
visionally registered.  Capital,  450,000/.,  in 
22,500  shares  of  201.  each.  Deposit,  fL 
2s.  6d.  per  share."  On  the  6th  of  October 
in  that  year  the  plaintiff  applied  for  shares. 
— *••  To  the  Provisional  Committee  of  the 
Wrexham,  Nantwich  and  Crewe  Joncti(m 
Railway  Company.  Gentlemen,-*— I  hereby 
request  that  you  trill  allot  me  100  shares 
of  20^.  each  in  the  above  proposed  railwat, 
and  I  hereby  undertake  to  pay  the  deposit 
6f  til.  2s.  6d.  per  share  thereon,  or  aoT 
lesser  number  of  shares  which  may  ht 
allotted  to  me ;  and  I  also  undertake  to 
execute  the  parliamentary  contract  and  the 
subscribers'  agreement  when  required."  V» 
allotments  were  made  on  the  25th  of  Octo- 
ber, and  the  following  letter  of  allotiDeDt 
was  sent  to  the  plaintiff:  —  "Wrexham, 
Nantwich  and  Crewe  Junction  Railwty.  (Pn>- 
visionally  registered).  Capital,  450,000/., 
in  22,500  shares  of  20/.  each.  Deposit, 
21.  2s.  6d.  per  share. 

"  Honblas  Street,  Wrexham,  25th  of  0^ 
tober  1845.  AUotmeftt  No.  64.  Deposit, 
31/.  17*.  ed. 

**  Sir,— I  am  directed  to  inform  you,  that 
the  committee  of  management  hate,  m  com- 
pliance vrith  your  application,  allotted  to 
you  fifteen  shares  in  this  company,  on  the 
terms  and  conditions  annexed ;  aiidyotsff 
therefore  required  to  pay  the  deposit  oi 
21.  2j.  6d.  per  share,  amov^ttBg  to  3U 
Us.  6d.,  to  one  of  the  undMMtttiBBH 
bankers,  on  or  before  the  1st  flay  nPNovMS- 
ber  next.     In  default  of  inicfa  pcyttent  bon^ 
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duly  made,  this  Allotment  w&l  be  then  can- 
celled, and  the  shares  appropriiited  to  other 
applicants."    (Then  followed  the  signatare 
of  the  secretary,   and  a  list  of  bankers' 
names,  and  the  letter  continued :)     "On 
payment  of  the  deposit  to   the  bankers, 
this  letter  will  be  exchanged  for  a  receipt. 
Terms  and  conditions  on  which  ^the  shares 
in  the  company  are  allotted :-— The  company 
is  formed  for  the  purpose  of  constructing  a 
railway  from  Wrexham  to  Crewe,  (by  such 
route,  and  with   such  extensions,  as  the 
directors  may  think  necessary  on  the  engi- 
neers' report).     The  directors  assume  die 
right  to  carry  out  their  intentions  by  the 
adoption  of  all  such  measures  as  they  may 
deem  requisite  for  obtaining  the  necessary 
parliamentary  powers  to  form  a  company 
for  the  construction  of  the  entire  railway,  or 
any  part  of  it,  with  such  branches,  exten- 
sions, or  alterations,  as  they  may  find  expe- 
dient, and  to  apply  the  amount  paid  fot 
deposits  in  discharge  of  any  liabilities  in- 
curred by  them  under  the  general  poweri 
vested  in  them  for  the  prosecution  of  the 
andertaking.     Powers  will  be  applied  for  to 
allow  interest  at  the  rate  of  4  per  cent,  per 
annum  on  the  amount  of  calls  paid,  until  the 
opening  of  the  line.  A  subscribers'  agreement, 
and  a  parliamentary  contract,  in  such  form 
and  with  such  provisions  as  the  committee 
may  think  necessary,  will  be  prepared,  and 
lie  at  the  company's  offices  for  signature 
from  the  to  both  inclusive. 

Arrangements  will  also  be  made  and  duly 
announced  for  the  execution  of  the  deeds  by 
shareholders  resident  in  or  near  the  pro- 
vincial towns  in  which  shareholders  may 
reside.  The  shares,  with  the  deposits  made 
thereon,  will  be  liable  to  forfeiture,  without 
notice,  in  respect  of  which  the  subscribers' 
agreement  and  parliamentary  contract  are 
not  signed  within  the  specified  time." 
(Signed  by  the  secretary). 

On  the  Ist  of  November  1845  the  plain- 
tiff paid  to  one  of  the  bankers  named  in  the 
letter  of  allotment  S\L  17s.  6<l.,  the  amount 
of  the  required  deposit,  of  which  the  direc- 
tors returned  to  him  79.  dd,,  considering 
they  could  not  legally  take  a  larger  deposit 
than  2L  2s.  per  share.  On  the  8th  of 
December  1845  he  signed  the  subscription 
deed  and  received  scrip  Certificates  for  his 
shares  as  follows :— "  Wrexham,  Nantwich 
and  Crewe  Junction  Railway.     (Provision- 


ally registered).  CapiUl,  450,000/.)  in 
22,500  shares  of  20/.  each.  On  which  a 
deposit  of  2L  2s.  per  share  has  been  paid. 
Scrip  certificate.    Five  shares.    No.       to 

inclusive.  The  holder  of  this  certificate 
having  signed  the  parliamentary  contract 
and  subscribers'  agreement,  and  having 
ttgreed  to  pay  all  future  calls,  is  the  pro- 
prietor of  five  shares  in  the  capital,  for  the 
time  being  of  the  above  underUking." 
(Signed  by  two  directors). 

All  the  shares  were  allotted  about  the 
same  time  as  the  allotment  to  the  plaintiff; 
but  deposits  were  not  paid  on  more  than 
4,000,  although  the  time  for  payment  was 
extended  to  the  10th  of  January  1846« 
In  the  course  of  that  year  the  project  was 
abandoned.  The  deposits  had  been  ex-* 
hausted  in  payments  for  surveys  and  plans 
to  be  deposited  at  the  Board  of  Tradei 
and  for  other  preliminary  expenses  requi- 
site to  the  carrying  out  of  the  undertaking. 
On  behalf  of  the  defendant,  it  was  con- 
tended, that  by  the  terms  of  the  letter  of 
allotment  the  directors  were  empowered  so 
to  apply  the  deposits,  and  that  the  plaintiff 
was  not  entitled  to  recover.  The  learned 
Judge  left  to  the  jury  the  question,  whether 
the  project  was  abandoned  before  the  com«> 
mencement  of  the  action,  and  they  found 
that  it  was.  He  then  directed  a  verdict  for 
the  plaintiff,  with  leave  reserved,  by  consent^ 
to  the  defendant  to  enter  a  nonsuit  upon  the 
construction  of  the  letter  of  allotment. 

Totonsend,  in  Michaelmas  term,  obtained 
a  rule  accordingly,  and  now— 

Martin  and  WeUhy  shewed  cause.-^The 
meaning  of  the  proposal  made  in  this  case 
is,  that  at  least  a  competent  number  of  the 
22,500  shares  should  be  subscribed  ioti 
The  1st  of  November  was  the  day  fixed 
for  the  payment  of  the  deposits,  yet  on  the 
8th  of  September,  when  the  plaintiff  exe* 
cuted  the  subscription  deed,  there  were  not 
4,000  shares  subscribed  for.  The  plaintiff 
was  allowed  to  execute  the  deed  in  ignorance 
of  that  fact,  which  was  a  suppression  by  the 
directors  of  a  fact  material  for  him  to  know; 
and,  on  the  authority  of  Wontner  v.  Shairp 
(1),  the  execution  of  the  deed  was  obtained 
by  fraud,  and  the  deed  is  void  as  against  the 
plaintiff.  There  was  also  evidence  of  fraud 
to  affbct  the  letter  of  allotment. 

(1)  y#»l/«,  C.P.  38. 
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[Parke,  B. — The  learned  Judge  reports 
that  no  point  at  all  was  made  about  fraud,  at 
the  trial ;  and  the  only  question  is,  whether 
there  is  to  be  a  nonsuit  on  the  construc- 
tion of  the  terms  of  the  letter  of  allotment. 
Those  terms  contain  a  permission  to  apply 
the  money,  and  there  was  no  fraud  at  the 
time  of  the  deposit  The  plaintiff  is  bound' 
by  that,  if  not  by  the  deed.] 

By  the  terms  of  the  letter  of  allotment 
the  directors  are  "  to  apply  the  amount  paid 
for  deposits  in  discharge  of  any  liabilities 
incurred  by  them  under  the  general  powers 
vested  in  them  for  the  prosecution  of  the 
undertaking.*'  That  is  prospective,  and 
means  general  powers  to  be  afterwards  con- 
ferred on  the  directors  after  the  execution 
of  the  subscribers'  deed.  That  deed,  being 
fraudulent,  must  be  considered  out  of  the 
case,  and  then  the  condition  on  which  the 
directors  were  to  expend  the  deposits  was 
never  fulfiUed.  Certainly  the  directors  had 
no  power  to  use  the  money  until  there  was 
a  reasonable  prospect  of  their  being  able  to 
carry  out  the  scheme.  [They  cited  NocheUs 
V.  Crosby  (2)*]  Suppose  twenty  persons 
only  paid  their  deposits. 

[Parke,  B. — Whether  the  money  had 
been  expended  with  a  reasonable  prospect 
of  being  able  to  go  on  with  the  project,  was 
a  question  of  fact  for  the  jury ;  and  if  the 
plaintiff  meant  to  rely  on  that,  he  should 
not  have  consented  to  a  nonsuit  being 
entered  on  the  construction  of  the  letter  of 
allotment.  Probably  the  directors  might 
fiiirly  expect  that  the  allottees  would  per- 
form their  contract.] 

[Alderson,  B.— It  may  be  that  part  of 
the  money  was  expended  in  getting  in  the 
deposits.] 

[Parke,  B. — It  may  be  that  the  onus 
was  on  the  defendant  to  shew  how  much 
was  expended  for  necessary  matters.] 

The  directors  proceeded  on  their  own 
responsibility.  The  money  was  not  to  be 
applied  when  paid,  but  when  there  was  a 
sufficient  amount  paid  to  justify  the  expec- 
tation that  the  project  would  be  carried  out. 

Townsend  and  Foulkes,  contr^,  were  not 
called  upon. 

Parke,  B. — We  are  all  of  opinion  that 
this  role  must  be  made  absolute.    The  first 

(2)  3  B.  &  C.  814. 


question  in  this  case  is,  whether  upon  tbe 
true  construction  of  the  letter  of  aUotment 
the  directors  of  the  projected  company  were 
empowered  to  apply  the  deposit  tovards 
such  preliminary  expenses  as  the  directors 
may  think  proper  to.,  incur  in  carrying  out 
the  object  of  the  deed.  The  second  ques- 
tion raised  relates  to  the  subscribers'  agree- 
ment,  which  was  executed  by  the  plaintiff. 
It  is  contended,  by  his  counsel,  that  the 
plaintiff's  signature  to  that  deed  was  ob- 
tained by  fraud,  and  that  there  were  circum- 
stances in  this  case,  which,  if  they  had  been 
left  to  the  jury  would,  according  to  the  case 
of  fVontnery,  iS'Aairp,  have  justified  them  in 
coming  to  the  conclusion  that  the  deed  was 
fraudulent,  and  therefore  that  the  case  must 
be  determined  without  reference  to  that 
deed,  and  upon  the  letter  of  allotment  only. 
It  does  not  appear  that  the  learned  Judge 
was  asked  at  the  trial  to  leave  any  question  to 
the  jury  upon  the  deed  or  letter  of  allotroent ; 
but  the  plaintiff's  counsel  consented  to  have 
the  question  of  law  upon  the  letter  of  allot- 
ment reserved  for  our  decision.  If  there  bad 
been  any  question  of  fraud,  the  plaintiff's 
counsel  should  have  insisted  upon  having  it 
left  to  the  jury ;  but  he  did  not,  as  appean 
from  the  learned  Judge's  note,  allege  finnd 
with  respect  to  the  letter  of  allotment ;  and 
if  he  had,  it  is  difficult  to  perceive  how  he  conU 
have  made  it  out.  In  Woniner  v.  Shwf 
there  were  circumstances  tending  to  sbew 
that  the  execution  of  the  subscriptioB  deed 
had  been  obtained  by  a  misrepresentation  as 
to  the  number  of  shares  allotted;  and  as  in 
this  case  it  is  said  there  was  no  suffident 
quantity  of  deposits  made,  and  so  that  tbe 
deed  was  firaudulent,  we  will  consider  tbe 
case  upon  the  letter  of  allotment  only. 

Now,  the  letter  of  allotment*  on  the  c(»- 
struction  of  which  the  whole  case  turns,  wu 
issued  upon  an  allotment  to  the  plaintiff  of 
certain  shares  about  the  same  time  as  tbe 
other  allotments  were  made ;  and  I  tbink 
the  directors  must  be  understood  thereby  as 
saying,  we  shall  apply  the  money  deposited 
in  our  hands  in  such  manner  as  we  think 
fit  for  the  purposes  of  carrying  this  nndei^ 
taking  into  effect,  and  in  discharge  of  soy 
liabilities  we  may  incur  in  doing  sOb  One 
of  the  terms  of  the  letter  of  aiklBwntis: 
*'  The  directors  assume  the  ri^  Id  esny 
out  their  intentions  by  the  adoflipa  of  sll 
such  measures  as  they  may  decai  ivfoisiie 
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for  obtaining  the  necessary  parliamentary 
powers  to  form  a  company  for  the  construc- 
tion of/'  &c.  "  and  to  apply  the  amount  paid 
for  deposits  in  discharge  of  any  liabilities 
incurred  by  them  under  the  general  powers 
Tested  in  them  for  the  prosecution  of  the 
undertaking."     The  expression   **  general 
powers"  means  those  already  vested  in  them, 
which  they  have  assumed  for  the  purpose 
of  carrying  the  undertaking  into  effect ;  and 
therefore  upon  the  true  construction  of  this 
document  they  may  so  apply  the  deposits. 
The  directors  had  a  right  to  apply  the  de- 
posits for  advertisements,  surveys,  and  neces- 
sary plans  to  be  deposited  at  the  Board  of 
Trade,  and  all  reasonable  expenses  were 
properly  chargeable  on   the  deposits.     If 
there  biad  been  an  unreasonable  applica- 
tion of  the  deposits  that  would  have  raised 
a  question  which  ought  to  have  been  left 
to  the  jury.     The  terms  of  this  letter  of 
allotment  distinguish  this  case  from  fVal- 
stab  V.    Spottiswoode  (3),  where  no  such 
power  was  reserved  to  the  directors  of  the 
projected  company.     The  directors  would 
be  bound  to  return  any  surplus  or  any  sum 
expended  after  it  was  clear  that  the  under- 
taking could  not  go  on;  but    if  all   the 
deposits  had  been  reasonably  expended  in 
furtherance  of  the  undertaking  the  plaintiff 
could  not  recover. 

Alderson,  B. — The  plaintiff  undertakes 
that  the  4}rectors  may  employ  the  money 
deposited  in  their  hands  for  the  legitimate 
purposes  of  the  projected  company.  If  it 
has  been  so  expended  he  can  have  no  right 
to  recover  it  back. 

RoLPE,  B. — I  am  of  the  same  opinion. 
"  General  powers"  mean  those  powers  which 
we  are  now  exercising, — which  we  assume. 

Platt,  B.  concurred. 

Rule  abiolute. 


1847         /^  ASHLEY  AND  OTHERS  V.    PRATT 

Feb     1  •     }        ^^^  ^^"**" 

I       \o       \  PRATT   AND   OTHERS  P.  ASHLEY 

June  18.    I 

\,       AND  OTHERS. 

Insurance — Construction  of  Policy — De- 
viation. 

A  policy  of  insurance  was  effected  on  a 
vessel  at  and  from  Liverpool  to  ports  and 

(3)  15  Mee.  &  Wels.  501 ;  8.0. 15  Law  J.  Rep. 
(ii.a.)  Ezch.  193. 


places  in  China  and  Manilla^  all  or  any^ 
during  the  ship^s  stay  there  for  any  pur" 
poses,  and  from  thence  to  her  port  or  parts 
of  calling  and  discharge  in  the  United 
Kingdom^  with  liberty  to  call  and  stay  at  all 
or  any  parts  or  places  on  either  side  of 
and  at  the  Cape  of  *Good  Hope.  The 
vessel  sailed  direct  from  Liverpool  to  a  port 
in  China^  having  on  hoard  a  cargo  for  that 
port,  and  also  for  Manilla,  She  afterwards 
discharged  a  portion  of  her  cargo  at  a  port 
in  China,  and  thence  proceeded  to  Manilla, 
where  she  discharged  the  remainder  of  her 
ouiward  cargo.  At  Manilla  the  captain  took 
on  hoard  on  freight  230  chests  of  opium 
for  Tongkoo,  and  sailed  from  Manilla  (the 
vessel  not  being  a  tenth  part  laden  J,  intending 
to  seek  there  a  freight  back  to  England,  and 
whilst  he  was  sailing  towards  Tongkoo  the 
vessel  was  by  the  perils  of  the  sea  totally  lost, 
Tongkoo  is  altogether  out  of  the  regular  course 
of  a  voyage  from  ManiUa  to  England :— - 
Held,  by  this  Court,  and  also  on  error  in 
the  Exchequer  Chamber,  that  the  sailing 
from  Manilla  to  Tongkoo  was  not  a  devia^ 
tion ;  the  words  in  the  policy  meaning  not 
**from  Manilla**  only,  but  **from  ports  or 
places  in  China  and  Manilla,  all  or  any" 

Assumpsit  upon  a  policy  of  insurance  for 
1,0001.  upon  Uie  ship  Mars.  The  decla- 
ration stated  a  total  loss  by  perils  of  the 
seas,  and  contained  counts  for  money  had 
and  received  and  on  an  account  stated. 

Pleas,  first,  non  assumpserunt ;  secondly, 
to  the  first  count,  a  denial  of  the  loss; 
thirdly,  that  the  loss  occurred  during  a  devia- 
tion by  the  consent  and  direction  of  the 
plaintiffs. 

Issue  was  joined  on  the  first  two  pleaa* 
and  to  the  last  the  plaintiffs  replied  de  injurid. 
The  facts  were  afterwards,  by  a  Judge's  order 
and  by  agreement,  stated  for  the  opinion  of 
the  Court  in  the  following  special  case,  which 
was  afterwards  turned  into  a  special  verdict. 

CAS£« 

The  plaintiffs,  Messrs.  Ashley,  Brothers, 
of  Liverpool,  ship-brokers,  and  Mr.  John 
Worrall,  of  Liverpool,  merchant  (being 
owners  of  the  ship  Mars,  of  Liverpool; 
Gardiner  master),  by  Messrs.  Wise,  Far- 
bridge  &  Co.  their  brokers,  effected  a  policy 
of  insurance,  dated  the  27th  of  May  1839, 
with  the  Oeneral  Maritime  Insurance  Com- 
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tays  that  it  shall  be  lawful  for  the  sheriff 
to  take  such  fees,  and  no  more,  as  shall 
from  time  to  time  be  allowed  by  any  tax- 
ing officer  of  the  courts  of  law,  under  the 
sanction  and  authority  of  the  Judges  of 
such  courts.  Now  it  is  not  shewn  here 
that  any  scale  of  fees  has  been  made  under 
the  statute  of  Victoria.  If  a  higher  scale 
of  fees  than  that  allowed  by  the  fbrmer  act 
has  been  made,  that  should  have  been 
pleaded ;  for  the  Court  cannot  take  judicial 
notice  of  it.  A  court  of  error  could  not,  if 
the  case  were  carried  there. 

As  regards  the  grounds  of  special  demurrer, 
there  can  be  no  doubt  that  an  action  on  the 
case,  as  well  as  an  action  of  debt,  may  be 
founded  on  the  general  prohibition  in  the 
28  Eliz.;  and  in  Buckle  v.  Bewea  and  Ashhy 
▼•  ^arrif  the  declaration  wasin  the  same  form 
as  in  this  case.  With  respect  to  the  state- 
roent  of  the  amount  extorted,  the  declara- 
tion was  drawn  in  order  to  comply  with 
the  suggestion  thrown  out  by  the  Court  in 
Ashby  Y.  Harris,  that  the  amount  actually 
taken  should  be  stated.  It  is  laid  under 
a  videlicet,  and  the  sum  is  not  material. 
Either  it  is  a  mere  inference  of  law  or  a 
statement  of  fact  for  a  jury.  If  the  former, 
the  Court,  if  it  be  wrong,  can  see  it,  and 
may  reject  it ;  if  the  latter,  the  Court  cannot 
judicially  notice  that  it  is  wrong  in  fact. 
It  is  not,  therefore,  a  matter  of  special 
demurrer.  The  plaintiff  goes  only  for  the 
violation  of  the  act,  and  does  not  seek  to 
recover  treble  damages. 

Rew,  in  reply. — If  the  statement  that 
the  defendant  took  more  than  is  allowed  by 
law  be  an  inference,  it  is  an  inconsistent 
and  repugnant  statement,  of  which  the  Court 
will  take  notice.  The  Court  will  take 
judicial  notice  of  the  order  of  the  Judges 
as  to  the  scale  of  fees  under  the  statute 
of  Victoria,  inasmuch  as  it  is  the  act  of  the 
Court  done  under  that  statute.  The  case 
of  Thibauh  v.  Gibson  is  distinguishable. 
There  the  2  &  3  Vict.  c.  37.  merely  created 
an  exception  out  of  the  statute  of  12  Anne, 
at.  2.  c.  16  :  here  there  are  two  inconsistent 
enactments. 

[Parke,  £. — There  certainly  appears  to 
be  an  inconsistency  in  the  mode  of  alleging 
the  damage  here;  but  as  we  should  give 
leave  to  amend  in  this  respect,  we  will 
determine  the  other  point] 

Cur,  adv,  vuU, 


The  judgment  of  the   Court  was  now 
delivered  by-^ 

Pakke,  £. — This  case  was  argued  before 
my  Brothers  Alderson,  Rolfe,  Piatt,  and 
myself,  at  the  Sittings  after  Trinity  terra, 
by  Mr.  Rew,  for  the  plaintiff,  and  Mr. 
Cowling,  for  the  defendant,  and  a  question 
of  importance  having  been  raised  it  stood 
over  for  consideration.  The  declaratioa 
was  framed  upon  the  statute  29  Eliz.  c.  4, 
and  ^as  for  the  recovery  of  treble  damages 
against  the  sheriff  of  Yorkshire,  for  taking 
more  than  was  allowed  by  that  statute  for 
serving  and  executing  a  fieri  facias,  and 
there  was  a  special  demurrer  assigning 
several  causes,  upon  which  the  Court  ex- 
pressed its  opinion  during  the  argament, 
and  therefore  it  is  unnecessary  to  repeat 
them.  The  substantial  ground  of  objection 
to  the  right  of  action  was,  that  the  remedy 
given  by  the  statute  of  Elizabeth  is  virtually 
repealed  by  the  1  Vict.  c.  55 ;  or,  if  it  still 
existed,  that  it  could  only  be  enforced  for 
the  receipt  of  more  than  was  authorised  by 
either  statute ;  and  that  the  declaration  should 
have  been  framed  on  both  acts,  and  shewn 
that  the  receipt  was  in  violation  of  both. 
After  much  consideration  we  think  that  the 
objection  ought  not  to  prevail.  The  statute 
of  Elizabeth  provides,  that  it  shall  not  be 
lawful  for  any  sheriff,  under-sheriff,  &c,  or 
their  officers,  ministers,  servants,  bailiffs,  or 
deputies,  by  reason  or  colour  of  their  offices, 
to  take  of  any  persons,  directly  or  indirectly, 
for  the  serving  and  executing  of  any  extent 
or  execution,  more  or  other  recompense 
than  by  that  act  is  limited  and  {^pointed, 
which  is  thereby  made  lawful  to  be  bad, 
received,  and  tdken,  viz.  Is  An  the  pound, 
up  to  loot.,  and  6d,  in  the  pound  aboTe 
that  sum,  upon  pain  that  the  officer  offending 
shall  pay  treble  damages  to  the  party  grieved, 
and  forfeit  40/.,  half  to  the  Crown,  half  to 
the  informer.  The  statute  1  Vict  c.  35. 
was  passed  to  increase  and  fix  the  lemone- 
ration  io  be  paid  to  the  sheriff  and  his 
officers  according  to  the  discretion  of  the 
Judges.  It  first  recites  the  atttntes  42 
Edw.  3.  c.  9.  and  1  Hen.  5.  c.  4,  oontaioing 
prohibitions  to  under-sherififa,  sheriff**  deits 
and  bailiffs  continuing  in  offiee  beyond 
certain  times,  and  repeats  those  pnlnbitions. 
It  then  refers  to  28  Hen.  6.  e*  9»  v^>^ 
limits  the  fees  to  be  taken  to  SM  to  the 
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sheriff,  and  4d,  to  the  bailiff,  for  an  arrest 
or  attachment,  and  4d.  to  the  sheriff  for 
making  a  return,  and  repeals  that  portion 
of  the  statute ;  and  then  by  section  2.  pro- 
vides, that  from  the  passing  of  the  act  it 
should  be  lawful  for  the  sheriffs  or  their 
officers,  concerned  in  the  execution  of  pro- 
cess directed  to  sheriffs,  to  demand,  take, 
and  receive  such  fees,  and  no  more,  as  shall 
from  time  to  time  be  allowed  by  any  officer 
of  the  several  courts  of  law  at  Westminster, 
charged  with  the  duty  of  taxing  costs  in 
saeh  courts  under  the  sanction  and  authority 
of  the  Judges  of  the  said  courts  respec- 
tirely;  and  the  Srd  section  gives  a  sum- 
mary jurisdiction  over  such  officers  as  shall 
extort,  take,  or  receive  any  fee,  gratuity, 
or  reward  not  allowed  as  aforesaid. 

This  statute  does  not  recite  the  29  Eiiz. 
c,  4,  nor  expressly  repeal  it,  or  any  part  of 
it    It  leaves  the  sheriff's  right  to  pound- 
age untouched,  as  this  Court  has  already 
decided  in  the  case  of  Davies  v.  Griffith, 
But  it  is  said,  that  it  impliedly  repeals  the 
statute  of  Elizabeth,  and  the  clause  inflict- 
ing a  penalty.     If  the  statute  of  Victoria 
bad  enacted  that  it  should  be  lawful  in  all 
cases  to  take  more  for  the  future  than  the 
statute  of  Elizabeth  allows,  no  difficulty 
would  have  arisen  in  holding  the  statute  of 
Elizabeth  to  have  been  thereby  abrogated 
and  rendered  inoperative  afterwards,  upon 
the  well  known  principle,  that  leges  poste^ 
riores  priores  eonirariaa  ahrogant.  It  would 
not  be  strictly  correct  to  say,  that  it  was 
repealed^  because  a  repeal  has  the  effect  of 
annulling   the  statute,  as  if  it  had  never 
been  made.  But  the  statute  of  Victoria  pro- 
vides only  that  the  sheriff,  &c.  shall  take 
^  much  as  shall  be  allowed  by  any  officer 
with  the  sanction  of  the  Judges  of  the  Court 
from  which  the  process  issues;  and  some 
difficulty  arises  as  to  the  meaning  of  that 
clause.    By  the  words  of  the  second  section 
it  seems  to  have  contemplated  that  there 
should  be  a  taxation  in  each  case  before  the 
claim  by  the  sheriff,  or  other  officer,  should 
be  lawM ;  and,  consequently,  that  the  third 
section  giving  a  remedy  against  officers, 
would  apply  only  to  cases  where  fees  were 
demanded  and  received  by  them  after  tax^ 
alion^  which  construction  would  render  that 
section  almost  inoperative.  Such  can  hardly 
have  been  the  intention  of  the  framer  of  the 
act ;  bat  if  any  doubt  could  be  entertained 
New  Seriis,  XVII.~Excheq. 


in  that  respect,  it  is  quite  certain  that  the 
sanction  of  the  Judges  of  each  Court  could 
not  have  been  intended  to  be  required  to 
each  act  of  aUowanee  by  the  officer;  and  the 
sanction  meant  by  the  act  must  have  been 
by  some  general  order  or  regulation  of  the 
Judges  providing  for  classes  of  cases ;  and 
in  that  sense  it  has  been  understood  by 
them.  The  effect,  therefore,  of  the  statute 
of  Victoria  is  to  legalize  the  receipt  of  fees 
beyond  the  poundage,  <mly  if  the  Judges 
should  make  a  regulation,  and  only  in  those 
cases  in  which  the  Judges  should  by  such 
regulation  permit  it ;  and  it  was  by  no 
means  certain  that  any  would  ever  be  made, 
or,  if  made,  that  it  would  apply  to  writs  of 
execution. 

The  truth  is,  that  the  statute  gives  the 
power  only  to  the  Judges  of  allowing,  and 
thereby  rendering  lawful,  an  additional  pay- 
ment for  the  executing  of  a  fi.  fa, ;  but  it 
does  not  absolutely  legalize  any.  The  Judges 
might  never  exercise  their  power,  in  any  case ; 
or  if  they  did,  might  not  choose  to  make 
any  additional  allowance  for  the  proceeds 
of  execution.  It  was  wholly  contingent 
whether  the  statute  of  Elizabeth  would  be 
altered  or  abrogated  in  pursuance  of  the 
statute  of  Victoria  or  not ;  it  depended 
wholly  upon  the  exercise  of  the  power  given 
to  the  Judges ;  and  if  the  Court  could  take 
notice  that  the  Judges  have  exercised  that 
power,  as  perhaps  they  ought,  (for  they 
are  bound  to  take  notice  of  the  course  of 
proceeding  of  all  the  superior  courts,)  still 
we  could  not  assume  that  such  regulation 
had  been  made  before  the  particular  sum 
mentioned  in  the  declaration  was  received  ; 
and,  consequently,  for  anything  that  appears, 
(whatever  we  may  suspect  from  the  dates,) 
the  statute  of  Elizabeth  was  in  full  force, 
unaltered  in  any  respect  at  the  time  of  the 
alleged  offence ;  and,  therefore,  the  decla- 
ration seems  to  us  to  be  sufficient.  If  it 
had  appeared  by  the  declaration  or  by  plea 
simply  stating  that  fact,  that  the  receipt  was 
since  the  date  of  the  Judges'  regulation,  it 
would  have  raised  a  different  question. 

There  is  a  further  reason  for  which  we 
come  to  the  same  conclusion.  If  the  statutes 
of  Victoria  had  expressly  enacted  in  positive 
terms,  that  in  all  cases  in  which  the  sheriff 
took  no  more  than  the  additional  sums 
which  should  be  allowed  and  sanctioned  by 
the  Judges,  they  should  be  exempt  from 
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tbe  penalties  of  the  statute  of  Elizabeth, 
there  is  no  doubt  that  the  declaration  would 
have  been  good ;  and  if  the  defendant  was 
authorized  by  the  regulation  under  the  sta- 
tute of  Victoria,  that  regulation  and  the 
acting  in  pursuance  of  it  must  have  come 
by  way  of  defence  from  the  defendant,  and 
that  upon  the  principle  laid  down  in  the  note 
in  1  Saund.  p.  262, 6,  and  acted  upon  in  the 
case  of  ThibauU  v.  Gibson^  as  being  an 
exemption  contained  in  a  subsequent  act. 

The  question  then  is,  whether  the  enact- 
ment of  the  statute  of  Victoria  is  not  in 
effect  the  same  thing  as  a  positive  contingent 
exemption  from  the  operation  of  the  statute 
of  Elizabeth,  which  still  continues  in  force; 
and  we  think  that  it  is,  and  that  the  opera- 
tion of  the  statute  of  Victoria  is  to  constitute 
an  exemption  from  the  statute  in  those  cases 
only,  in  the  same  way  as  if  it  had  expressly 
enacted  that  such  cases  should  be  exempt 
from  the  operation  of  the  statute  of  Eliza- 
beth ;  and,  consequently,  that  the  declara- 
ration  is  sufficient  on  this  ground ;  and 
therefore  our  judgment  must  be  for  the 
plaintiff. 

If  the  defendant  will  procure  an  affidavit 
that  no  more  was  taken  than  the  scale  of 
fees  allowed,  he  may  be  let  in  to  amend  on 
the  usual  terms. 

Judgment  accordingly. 


1848 
Jan.  20 
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SIMPSON  9.  RAND. 


Pleading  —  Several  Counts — Reg.  Gen. 
Nil.  Term,  4  Will.  4.  r.  5.— Railway- 
Sale  of  Shares — Money  paid. 

In  assumpsit,  a  count  for  money  paid  was 
pleaded  with  a  special  count  which  stated  in 
substance,  that  in  consideration  of  the  plain^ 
tiff  having,  at  the  defendants  request,  con^ 
tract ed  to  sell  to  a  third  party  on  his  own  credit 
and  responsibility  certain  shares  in  a  railway 
company,  of  which  the  defendant  was  the  regis- 
tered holder,  the  defendant  promised  to  de- 
liver to  him  all  new  shares  allotted  in  respect 
of  such  shares  while  he  continued  the  regis- 
tered holder  thereof,  on  payment  to  him  of  aU 
payments  made  by  him  to  the  company  in  re- 
speet  of  such  new  shares,  and  to  indemnify  the 
plaintiff  from  all  loss  which  might  arise  by 
reason  of  the  non-performance  of  his  said 
promise;   alleging  the  non-delivery  to  the 


plaintiff  of  certain  new  shares  so-  aUottei 
to  the  defendant,  and  that  by  reason  thereof 
the  plaintiff  had  necessarily  expended  a  lar^ 
sum  of  money  in  the  purchase  of  other  shatet, 
in  order  to  perform  his  said  contract  of  sale: 
"^Held,  not  iobe  in  violation  ofthepleadi»g 
rules  of  Hilary  term,  4  fViU.  4.  r.  5,wkerdiff 
several  counts  are  not  to  be  allowed,  unlas 
a  distinct  subject- matter  of  complaint  is  m- 
tended  to  be  established  in  respect  of  each. 

This  was  a  motion  for  a  rule  to  shew 
cause  why  the  first  or  second  count  of  the 
declaration  in  this  case  should  notbestraek 
out  at  the  cost  of  the  plaintiff,  on  the  ground 
that  both  those  counts  were  founded  on 
the  same  subject-matter  of  complaint,  unless 
a  Judge  at  chambers,  upon  refbrence  bad  to 
him,  shall  allow  the  counts  to  stand  under 
the  conditions  of  the  rule  of  Hil.  term, 
4  WiU.  4,  rules  6  &  7, 

The  first  count  of  the  declaration  stated 
that  theretofore  and  before  the  commence- 
ment of  this  suit,  and  before  and  at  the  time 
of  making  the  promise  thereinafter  men* 
tioned,  and  thence  afterwards,  to  wit,  hitherto, 
the  defendant  was  lawfully  possosed  and 
the  registered  holder  of  divers,  to  wit,  fifty 
shares  of  and  in  a  certain  railway  oompanv, 
that  is  to  say,  the  Leeds  and  Bradford 
Railway  Company,  being  a  company  men- 
tioned in  and  incorporated  by  a  certain  act 
of  parliament,  made  and  passed  in  the  Sth 
year  of  the  reign  of  her  present  Majesty, 
intituled,  "An  act  for  making  a  nolwiy 
from  Leeds  to  Bradford,  with  a  branch 
to  the  North  Midland  Railway,"  and  there- 
upon, before  the  commencement  of  tiiia  suit, 
to  wit,  on  &c.,  in  consideratioii  of  the  pre- 
mises, and  that  the  plaintiff  at  the  request 
and  on  the  behalf  of  the  defendant  bad 
theretofore,  to  wit,  then,  in  the  name  of  him, 
the  plaintiff,  and  on  the  personal  credit  and 
responsibility  of  him,  the  plaintiff,  eontraeted 
to  sell  fifty  shares  of  and  in  the  said  railway 
company,  that  is  to  say,  the  said  fifty  shares, 
to  certain  persons  unknown  to  the  deto- 
dant,  and  to  which  said  persons  alto  tbe 
defendant  was  unknown,  at  and  tat  certain 
prices  in  that  behalf,  that  is  to  say,  tweaty 
of  the  said  shares,  to  wit,  to  one  Thomas 
Hemmant,  at  and  for  the  price  of  SSi.  17s.  6^ 
for  each  and  every  of  the  said  laat^nentioBed 
shares,  and  thirty  of  the  said  ahazni  to  wit, 
to  certain  persons    carrying  on  InisiiM 
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nnder  the  name  or  firm  of  Messrs.  Rhodes 
&  Co.,  at  and  for  the  price  of  23/.  2«.  6d, 
for  each  and  every  of  the  said  last-men- 
tioned shares,  with  all   advantages  which 
.should  accrae  in  respect  of  or  be  incident  to 
the  said  shares  respectively,  he,  the  defen- 
dant, then  promised  the  plaintiff,  amongst 
other  things,  to  deliver  to  the  plaintiff  all 
the  scrip  in  respect  of  all  new  shares  in  the 
said  company,  which  should  be  issued  to 
and  received  by  the  defendant  in  respect  of 
such  new  shares,  which  said  new  shares 
should  be  allotted  in  respect  of  the  said  fifty 
shares  respectively,  or  any  of  them,  to  the 
defendant  as  the  registered  holder  of  the 
last- mentioned  shares,  or  any  of  them ;  that 
is  to  say,  prior  to  the  defendant  ceasing  to 
be  the  registered  holder  thereof,  under  or  in 
consequence  of  the  said  contracts  of  sale,  on 
payment  and  satisfaction  by  the  plaintiff  to 
the  defendant,  of  all  payments  made  by  the 
defendant  as  such  registered  holder  to  the 
said  company  in  respect  of  such  new  shares 
and  such  scrip,  and  to  save  harmless  and 
indemnify  the  plaintiff  from  all  loss,  damage, 
costs,  and  charges  which  should  or  might 
arise  or  happen  to,  or  be  incurred  by  the 
plaintiff  for  or  by  reason  of  the  non-perform- 
ance,  non-observance  or  non-fulfilment  by 
means  of  the  defendant  of  the  said  contracts 
entered  into   by  the  plaintiff  in  manner 
^fnresaid,  or  either  of  them,  or  any  part 
thereof  respectively.     And  the  pliiintifi',  in 
fact,  saith,  that  afterwards  and  whilst  the 
defendant  continued  to  be  and  was  lawfully 
pi'i^sessed  of,  and  the  registered  holder  of 
(iivers  of  the  said  fifty  shares,  and  before 
^'Msing  to  be  such,  under  or  in  consequence 
"f  the  said  contracts  of  sale,  or  otherwise, 
^)  wit,  twenty  thereof,  to  wit,  on  &c.,  the 
'^aid  railway  company  allotted  to  the  defen- 
dant, as  and   then   being  such  registered 
holder  thereof,  divers,  to  wit,  twenty  new 
shares  in  the  said  company  of  50^.  each 
respectively,  and  twenty  other  new  shares 
therein  of  12L  lOs,  each  respectively,  under 
and  subject  to   the  payment  of,   to  wit, 
i'  by  the  hundred  of  the  said  amounts 
(d'  the  said  several  new  shares  so  allotted, 
that  is  to  say,  the  sum  of  62/.  10^.,  by 
fhe  defendant    to  the  said   company,   on 
'^r  before  the  20th  of  December  in  the  year 
1 1st  aforesaid ;  and  afterwards,  to  wit,  on 
^f'.f  he,  the  defendant,  having  theretofore, 
')  wit,  on  &c.,  paid  to  the  said  railway 


.) 


company  the  said  5/.  by  the  hundred  of 
the  said  amounts,  that  is  to  say,  the  said 
sum  of  62/.  10s,  in  respect  of  the  said 
several  new  shares  so  allotted  as  aforesaid, 
the  said  company  thereupon  then  and  whilst 
the  defendant  continued  such  registered 
holder  as  aforesaid,  issued  to  the  defendant, 
and  the  defendant  then  received  from  the 
said  company  twenty  scrip,  in  respect  of  the 
said  twenty  new  shares  of  50/.  each,  so 
allotted  as  aforesaid,  and  twenty  other  scrip, 
in  respect  of  the  said  twenty  other  new 
shares  of  12/.  10^.  each  so  allotted  as  afore- 
said. And  the  plaintiff  further  says,  that 
the  said  sum  of  5/.  by  the  hundred,  so 
amounting  as  aforesaid,  so  paid  as  aforesaid, 
was  the  only  payment  made  by  the  defen- 
dant as  such  registered  holder  as  aforesaid, 
to  the  said  company,  in  respect  of  such  new 
shares  as  aforesaid  and  such  scrip,  and  that 
he,  the  plaintiff,  has  always,  from  the  time 
of  the  said  allotting  of  the  said  new  shares, 
been  ready  and  wUling  to  pay  to  the  said 
defendant  the  said  sums  so  amounting  as 
aforesaid,  under  and  subject  whereto  the 
said  several  new  shares  were  so  allotted  as 
aforesaid,  and  afterwards  and  within  a  rea- 
sonable time  after  the  said  shares  were  so 
allotted  as  aforesaid,  to  wit,  on  &c.,  offered 
to  the  defendant  to  pay  him  the  said  sums 
so  amounting  as  aforesaid,  and  then  requested 
him,  the  defendant,  to  deliver  to  him,  the 
plaintiff,  the  said  scrip,  in  respect  of  the 
several  new  shares  in  the  said  company,  of 
all  which  the  defendant,  to  wit,  then,  had 
notice.  Nevertheless  the  defendant  disre- 
garded his  said  promise  in  this,  to  wit,  that 
although  a  reasonable  time  from  and  after 
the  said  request,  and  also  from  and  after  the 
said  receipt  by  the  defendant  of  the  said 
scrip,  had  elapsed  before  the  commence- 
ment of  this  suit  for  the  delivery  of  the 
said  scrip  by  the  defendant  to  the  plaintiff, 
the  defendant  did  not  nor  would,  when  he 
was  so  requested  as  aforesaid,  or  at  any 
other  time  deliver  the  said  scrip,  or  any  part 
thereof,  to  the  plaintiff,  by  means  and  in 
consequence  whereof  the  plaintiff  was  after- 
wards and  before  the  commencement  of  this 
suit,  to  wit,  on  the  day  and  year  last  afore- 
said, forced  and  obliged  to  expend,  and  did 
expend,  by  reason  of  the  said  contract  so 
maide  by  him  as  aforesaid,  and  the  said 
neglect  of  the  defendant  as  aforesaid,  divers 
large  sums  of  money  to  a  large  amount,  to  wit, 
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7102.,  in  and  about  the  purchase  of  twenty 
other  of  the  said  new  shares  of  501.  each, 
and  of  twenty  other  thereof  at  1 21,  10s.  each, 
in  order  and  for  the  purpose  of  performing 
the  said  contract  so  made  with  the  said 
Thomas  Hemmant  as  aforesaid,  and  in  and 
about  the  discharging  and  satisfying  the  loss 
and  damages  caused  by  the  inability  of  tht 
plaintiff  to  perform  the  said  contract  as 
aforesaid,  so  made  by  him  on  behalf  of  the 
defendant  as  aforesaid,  and  has  lost  all  in- 
terests, gains,  and  profits  which  he  might 
and  otherwise  would  have  made  from  using 
the  said  sum  of  money  so  expended  as  afore- 
said. And  for  assigning  a  farther  breach  of 
the  said  promise  of  the  defendant,  the  plain- 
tiff says,  that  although  afterwards,  to  wit, 
on  the  day  and  year  last  aforesaid,  the 
plaintiff  gave  notice  to  the  defendant  of  the 
last-mentioned  premises,  and  then  requested 
the  defendant  to  save  harmless  and  indem- 
nify him,  the  said  plaintiff,  from  and  against 
the  said  sums  of  money  so  laid  out  and  ex- 
pended by  the  plaintiff  for  the  due  perform- 
ance of  die  said  contract  for  sale  as  afore- 
said, and  from  and  against  all  loss  and 
damage  in  respect  thereof,  yet  the  defendant 
did  not  nor  would  when  he  was  so  requested  as 
last  aforesaid,  or  at  any  other  time,  indemnify 
and  save  harmless  the  plaintiff  from  the  said 
sums  of  money  or  any  part  thereof,  or  of  all 
loss  and  damage  in  respect  thereof,  but  hath 
wholly  neglected  and  refused  so  to  do,  by 
means  whereof  the  plaintiff  hath  from  thence 
hitherto  lost  and  been  deprived  of  the  use 
and  benefit  of  the  skid  sums  of  money,  and  of 
divers  great  gains  and  profits  amounting,  to 
wit,  to  1,0002.,  which  he  might,  and  but  for 
the  premises,  would  have  had  and  received 
in  respect  thereof.  The  second  count  was 
for  money  paid  by  the  plaintiff  for  the  use 
of  the  defendant. 

Aiherton,  in  support  of  the  motion. — ^The 
special  count  discloses  a  contract  whereby, 
in  consideration  of  the  plaintiff  having  at  the 
defendant's  request  contracted  to  sell  to  a 
third  party  on  his  own  personal  credit  and 
responsibility  certain  sluires  in  a  railway 
company,  of  which  the  defendant  was  the 
registered  holder,  the  defendant  promised  the 
plaintiff  to  deliver  to  him  aU  new  shares 
allotted  in  respect  of  the  said  shares,  while  he 
was  the  registered  holder  thereof,  on  payment 
to  him  of  all  payments  made  by  him  to  the 
company  in  respect  of  such  new  shares;  and 


to  save  harmless  and  indemnify  the  plaintiff 
from  all  loss  incurred  by  him  by  reason  of 
the  non-performance  of  his,  the  defendant's, 
said  promise.   It  then  alleges,  in  substance, 
the  non-delivery  to  the  plaintiff  of  certain 
new  shares  so  allotted  to  the  defendant,  and 
that  by  reason  thereof  the  plaintiff  had  to 
expend  a  large  sum  of  money  in  the  par- 
chase  of  other  shares  for  the  purpose  of  per- 
forming his  said  contract  of  nle.  The  count 
therefore  states  circumstances  under  whidi 
the  defendant  is  liable  as  for  money  paid. 
The  plaintiff  has  been  deprived  of  the  nae 
of  his  money,  which  he  was  compelled  to 
expend  by  reason  of  the  defendant  having 
fiiiled  to  fulfil  his  engagement,  and  whi^ 
he  paid  under  the  defendant's  promise  to 
indemnify  him  from  any  loss.     'The  case  of 
Bayliffe  v.  BuUerworth  ( 1 )  in  this  court,  last 
term,  is  an  authority  for  saying,  that  under 
the  circumstances  disclosed  in  this  count 
the  plaintiff  may  recover  on  the  count  for 
money  paid.     There   the   defendant  bad 
employed  the  plaintiff,  a  sharebroker  ai 
Liverpool,  to    sell    twenty  railway   scrip 
for  him;  and  the  plaintiff  aold  tbem  to 
another  Liverpool  sharebroker.     In  conse- 
quence of  the  defendant  not  having  delivered 
the  shares  to  the  purdiaser  at  the  proper 
time,  the  purchaser  bought  twenty  other  soip 
in  the  market  at  an  advanced  price,  and 
the  plaintiff  had  to  pay  the  difference.    By 
the  usage  of  the  Liverpool  ahare-nuiket, 
brokers  were  responsible  to  each  other  for 
the  fulfilment  of  such  contracts ;  and  it  to 
held  that  the  defendant  was  liable  to  tbf 
plaintiff  for  the  difference  upon  the  ooont 
for  money  paid. 

[Parke,  B. — How  is  this  money  paid  t^ 
the  use  of  the  defendant  ?] 

It  is  money  paid  by  the  plaintiff  under  a 
contract,  with  respect  to  which  the  defen- 
dant has  indemnified  him  from  loss.  T^^ 
plaintiff  enters  into  a  legal  liability,  at  the 
request  of  the  defendant,  and  pays  tkc 
money  under  that  liability,  and  in  caost- 
quence  of  the  defendant's  defeult. 

[Parxb,  B. — There  is  no  avement  hen 
of  any  custom,  as  in  the  case  of  B^jj^ 
V.  Buiterwnrth,  The  defendsnl  dssires  the 
plaintiff  to  enter  into  a  conttsd  Ibr  the  alf 
of.  certain  shares  for  him,  and  agree*  t^ 
indemnify  him  fix>m  any  loss  he  nay  snstaia 

(1)  Ant0,p.7S. 
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by  the  non-delivery  to  him  of  any  new 
shares  which  may  be  allotted  to  the  defen* 
dant.  It  would  be  going  a  step  beyond 
what  we  decided  last  term,  if  we  were  to 
u^rant  this  application.] 

All  that  18  stated  here  might  be  given  in 
evidence  under  non  assumpsit  to  the  second 
count ;  and  therefore  the  pleading  of  these 
two  counts  together  is  in  violation  of  the 
Pleading  Rule  of  Hilary  term,  4  Will.  4. 
whereby  "several  counts  shall  not  be  allowed 
QDless  a  distinct  subject-matter  of  com- 
plaint is  intended  to  be  established  in  re- 
spect of  each." 

Per  Curiam  (2).  —  There  ought  to  be 
no  rule. 

Rule  refused. 


1847.     \ 
Feb.  15.  J 


BOULCOTT     AND     ANOTHER     V. 
OBOaGE  WOOLCOTT.* 


Pleading  —  Replication  —  Departure  — 
Bill  of  Exchange, 

In  an  action  on  a  bill  of  exchange  the 
declaration  stated  that  certain  persons  using 
the  name  and  style  of  J,  B.  ^  Co,,  by  that 
name  and  designation  drew  a  bill  of  ex- 
change  on  Messrs,  G,  ^  E,  fV,  and  indorsed 
ihe  said  biU  to  the  defendant,  who  indorsed 
it  to  the  plaintiffs.  The  defendant  pleaded 
that  the  plaint^s  were  the  persons  mentioned 
in  the  declaration  as  using  the  name  and 
ftyle  of  J,  B,  Sf  Co,  and  as  so  making  the 
bill ;  that  the  indorsement  of  the  bill  to  the 
defendant  was  in  fact  an  indorsement  by  the 
plaintiffs  in  the  said  name  and  style  of  J.  B, 
^  Co.,  and  that  they  so  indorsed  it  to  him 
before  he  indorsed  the  same  to  them ;  and 
that,  at  the  time  of  his  so  indorsing  the  bill 
to  the  plaintiffs,  they  were  liable  to  pay  the 
amount  to  him,  according  to  their  previous 
indorsement*  The  plaintiffs  replied,  stating 
an  agreement  between  them  and  the  defen^ 
dant  and  G,  ^  E,  W,  to  forbear  and  give 
time  to  the  defendant  and  Q,  ^  E,  W,  for 
the  payment  of  another  biU  accepted  by  G, 
ty,  and  indorsed  by  E»  W,  the  maker,  to 
the  defendant  and  by  him  to  ihe  plaintiffs, 
till  the  time  for  payment  of  the  bill  declared 

*  Decided  in  the  sittings  after  Hilary  term,  1847. 
(2)  Pollock,  C.B.,  Parke,  B.,  Alderson,  B.,  and 
Rolfe,  B. 


on  had  elapsed,  and  then  averred  that  the 
plaintiffs  had  forborne  accordingly : — Held, 
that  the  replication  was  bad,  as  being  a  de- 
parture from  the  declaration. 

Assumpsit.  The  declaration  stated  that 
certain  persons  using  the  name  and  style  of 
Joseph  fioulcott  &  Co.,  by  that  name  and 
designation,  on  the  4th  of  February  1846, 
made  their  bill  of  exchange,  and  directed 
the  same  to  certain  persons  using  the  name 
and  style  of  Messrs.  6.  &  £.  Woolcott,  by 
that  name  and  designation,  and  thereby 
required  the  said  Messrs.  G.  &  £.  Woolcott 
to  pay  to  the  order  of  them,  the  said  J. 
fioulcott  &  Co.,  101/.  2s.  10(2.,  at  one 
month  after  the  date  thereof,  which  period 
had  elapsed  before  the  commencement  of  the 
suit ;  and  that  the  said  J.  Boulcott  &  Co., 
by  that  name  and  designation,  then  indorsed 
the  said  bill  to  the  defendant,  who  then 
indorsed  the  same  to  the  plaintiffs.  Aver- 
ment of  non-payment  by  Messrs.  G.  &  £. 
Woolcott. 

Fifth  plea,  to  the  first  count,  that  the 
plaintiffs  were  and  are  the  said  persons  in 
the  said  count  mentioned  as  using  the  name 
and  style  of  J.  fioulcott  8c  Co.,  and  as  so 
making  the  said  bill  by  the  said  name  and 
style,  and  that  the  said  indorsement  of  the 
said  bill  to  him,  the  defendant,  was,  in  truth 
and  in  fact,  an  indorsement  by  the  plaintiffs 
in  the  said  name  and  style  of  J.  fioulcott 
&  Co. ;  and  that  in  truth  and  in  fact  the 
plaintiffs  did  so  indorse  the  said  bill  to  him, 
the  defendant,  before  he  indorsed  the  same 
to  them,  modo  et  formd ;  that  the  plaintiffs 
were,  at  Xhe  time  when  he  so  indorsed  the 
said  bill  to  them,  liable  to  pay  the  amount 
thereof  to  him,  the  defendant,  according  to 
the  tenour  and  effect  of  the  same  and  of  their 
previous  indorsement  thereof  to  him ;  and 
that  they,  by  reason  of  their  said  indorse- 
ment of  the  said  bill  to  him,  would  be  liable 
to  pay  him  the  amount  thereof  upon  his 
paying  the  same  to  them.     Verification. 

Replication,  that  before  the  plaintiffs 
indorsed  the  said  bill  to  the  defendant,  or 
the  defendant  indorsed  the  same  to  the  plain - 
tifi»,  as  in  the  plea  mentioned,  and  before 
the  same  was  made,  and  before  the  date 
thereof,  and  before  the  time  for  the  payment 
thereof  had  elapsed,  to  wit,  on  &c.,  G.  Wool- 
cott the  younger,  and  E.  Woolcott,  to  whom 


150 


EXCHEQUER  OF  PLEAS : 


the  said  bill  of  exchange  was  directed,  by 
the  names  of  Messrs.  6.  &  E.  Woolcotti 
and  the  defendant  were  respectively  in- 
debted to  the  plaintiffs  in  1002.  upon  a  cer- 
tain bill  of  exchange,  dated  the  Ist  of  August 
1845,  made  by  the  said  E.  Woolcott,  and 
directed  to  and  accepted  by  the  said  G. 
Woolcott  the  younger,  for  the  payment  to 
the  order  of  the  said  £.  Woolcott  of  146/. 
38, 2c2.,  at  six  months  after  the  date  thereof, 
and  indorsed  by  the  said  £.  Woolcott  to 
the  defendant,  and  by  the  defendant  to  the 
plaintiffs ;  and  thereupon  it  was  then  agreed 
between  the  plaintiffs,  the  defendant,  and 
the  said  G.  Woolcott  the  younger  and  £. 
Woolcott  respectively,  that  the  plaintiffs 
should  forbear  and  give  time  for  the  pay- 
ment of  the  said  sum  of  lOOi.  for  a  certain 
time,  to  wit,  until  the  time  for  the  payment 
of  the  bill  of  exchange  in  the  first  count 
mentioned  had  elapsed,  and  that  in  consi- 
deration thereof,  the  said  G.  Woolcott  the 
younger  and  £.  Woolcott  should  accept, 
and  the  defendant  should  indorse  the  biU  of 
exchange  in  the  first  count  mentioned ;  that 
in  pursuance  of  the  said  agreement  they 
made  the  said  bill  of  exchange  in  the  first 
count  mentioned,  and  then  indorsed  the  same 
to  the  defendant  as  in  the  first  count  men- 
tioned, for  the  mere  purpose  of  the  defendant 
indorsing  the  same  to  the  plam tiffs,  in  pur- 
suance of  the  said  agreement ;  and  that  there 
never  was  any  value  or  consideration  for  the 
indorsement  of  the  said  bill  by  the  plaintiffs 
to  the  defendant,  or  for  the  payment  by  the 
plaintiffs,  or  any  or  either  of  them,  to  the 
defendant  of  the  amount  thereof,  or  of  any 
part  thereof;  and  the  defendant  then  indorsed 
the  said  bill  to  the  plaintiffs  in  pursuance  of 
the  said  agreement,  and  upon  and  for  value 
and  consideration  to  the  amount  of  the  said 
bill,  to  wit,  the  money  so  due  from  the  said 
G.  Woolcott  the  younger,  and  £.  Woolcott 
and  the  defendant,  respectively,  upon  the 
said  bill,  and  the  forbearance  of  the  plain- 
tiffs as  aforesaid.  And  the  plaintiffs  further 
say  that  they  did  forbear  and  give  time  for 
the  payment  of  the  said  sum  of  100/.  to 
the  said  G.  Woolcott  the  younger,  and  £• 
Woolcott  and  the  defendant,  respectively, 
until  the  period  for  the  payment  of  the  bUl 
uf  exchange  in  the  first  count  mentioned 
had  elapsed.     Verification. 

Special  demurrer,  assigning  for  causes. 


amongst  others,  that  although  the  plaintifEi 
in  their  declaration  allege  the  defendant  to 
have  become  liable  to  them  solely  by  reason 
of  his  having  indorsed  to  them  the  said  bill, 
and  by  the  custom  of  merchants,  and  accord- 
ing to  his  indorsement,  yet  the  replication 
discloses  that  the  defendant's  liability  upon 
his  indorsement  is  wholly  dependent  on  a 
supposed  agreement,  stated  in  the  replication, 
as  precedent  to  the  making  and  indorsing  of 
the  said  bill;  and  that  in  so  stating  the 
agreement  as  the  ground  of  the  defendant's 
liability,  the  replication  is  a  departnre  from 
the  declaration;  and  that  the  agreement 
ought  to  have  been  declared  upon  specinlly. 

Peacock,  in  support  of  the  demurrer.— 
The  replication  contains  that  which  is  a  de- 
parture from  the  declaration.  The  declara- 
tion states  that  certain  persons,  that  is,  certain 
persons  other  than  the  plaintiffs,  made  the 
bill  in  question,  and  indorsed  it  to  the  plain- 
tiffs. The  plea  states  that  the  plaintiffs  made 
and  indorsed  the  bill  to  the  defendant,  before 
he  indorsed  it  to  them.  This  is  admitted  by 
the  replication,  which  then  proceeds  to  all^e 
that  the  plaintiffs  are  entitled  to  soe  the 
defendant  by  virtue  of  a  certain  contract 
which  they  set  forth,  and  which  ii  quite 
distinct  from  the  custom  of  mercfaanti  on 
which  the  declaration  is  founded.  Tbe 
replication,  therefore,  shews  dearly  that  the 
plaintiffs'  right  to  recover  is  not  upon  the 
bill,  but  upon  the  new  contract  aet  forth  in 
the  declaration. 

[Platt,  £.— Is  not  circuity  of  actioD  goc 
rid  of  by  pleading  the  agreement  ?] 

The  defendant's  argument  is,  that  the 
replication  discloses  that  which  is  a  depar- 
ture. If  the  persons  stated  in  the  declaration 
to  have  used  the  name  and  style  of  Joseph 
Boulcott  &  Co.  had  been  there  alleged  lo 
be  the  plaintiffs,  the  declaration  would  have 
been  bad  on  the  face  of  it. 

Parke,  B.— The  declaration  can  be  good 
only  on  the  ground  of  Joseph  Boolcott  & 
Co.  being  other  persons  than  the  p]ainti&; 
if  they  are  the  same  persons  the  dedaradoB 
is  bad.  The  plea  alleges  that  they  are  the 
same  persons,  and  the  replicatioii,  admitting 
that,  states  a  difilerent  cause  of  acCaon.  This 
mode  of  replying  makes  the  dedantion  a  had 
one,  and  sets  up  a  new  ground  faraningihe 
defendant.     I  think  there  is  a  departure  in 
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this  case,  and  that  the  defendant  is  entitled 
to  our  judgment.  The  plaintiffs  may  have 
leave  to  amend,  and  unless  they  do  so,  there 
will  be  judgment  for  the  defendant. 

JJllles,  for  the  plaintiffs,  elected  to  amend. 

Amendment  accordingly. 


1847 
June  30 


^0.  J 


SOUTHEE  V.  DENNY.* 


Slander — Variance — Amendment  under 
3  (5*  4  Will.  4.  c.  A2.—Po8tpon&fnent  of 
Trial. 

The  declaration  stated  thai  the  plaintiff 
was  a  surgeon  and  accoucheur^  and  that  he 
had  been  employed  to  attend^  and  had  attended 
one  R.  in  her  confinement ;  that  the  defen- 
dant,  in  a  discourse  with  the  said  R.  of  and 
concerning  the  plaintiff  in  relation  to  his  said 
profession,  falsely  ^c.  spoke  and  published 
the  following  words: — "/  wonder  you  had 
him  to  attend  you.  Do  you  know  him  ? 
he  is  not  an  apothecary;  he  has  not  passed 
any  examination;  he  is  a  bad  character  ; 
none  of  the  medical  men  here  will  meet  him. 
There  have  been  many  inquests  had  upon 
persons  who  have  died  because  he  had  at' 
tended  them."  At  the  trial  the  words  proved, 
as  to  the  inquests,  were  "  several  have  died 
that  the  plaintiff  has  attended,  and  there 
have  been  inquests  held  upon  them  :** — Held, 
that  the  Judge  was  right  in  allowing  the 
declaration  to  be  amended,  by  inserting  the 
tcords  proved. 

Held,  aUo,  that  if  the  amended  words 
could  have  been  answered  by  a  plea  of  jus- 
tification, and  the  words  originally  inserted 
could  not,  the  counsel  for  the  defendant 
should  have  applied  to  the  Judge  to  postpone 
the  trial. 

Held,  also,  that  the  words  as  amended 
were  actionable;  and,  semble,  that  the  words 
*"  he  is  a  bad  character ;  none  of  the  medical 
men  here  will  meet  him,"  were  also  action-' 
able* 

This  was  an  action  of  slander  for  words 
spoken  of  the  plaintiff  in  his  profession  of  a 
surgeon  and  accoucheur.  The  declaration 
stated,  that  the  plaintiff  before  and  at,  &c. 

*  Decided  in  tbe  sittings  after  Trinity  term,  1847. 


was  and  still  is  a  surgeon  and  accoucheur, 
residing  and  carrying  on  his  profession  and 
business  of  a  surgeon  and  accoucheur  at 
Cambridge,  in  the  county  of  Cambridge; 
that  before  the  committing  of  the  said  griev- 
ances by  the  defendant,  one  Isabella  Reay, 
being  the  wife  of  one  Edward  Reay,  and 
residing  and  living  at  Cambridge  aforesaid, 
had  been  delivered  of  a  child,  and  the  plain- 
tiff had  been  employed  and  retained  as  such 
surgeon  and  accoucheur  to  attend,  and  had 
attended  the  said  Isabella  Reay,  upon  the 
occasion  of  her  said  confinement,  and  had 
delivered  the  said  Isabella  Reay  of  the  said 
child,  with  skill,  credit,  and  reputation ;  yet 
the  defendant,  intending  to  injure  the  plain- 
tiff in  the  way  of  his  said  profession  and 
business,  heretofore,  to  wit,  on  &c.  in  a  cer- 
tain discourse  which  the  defendant  then  had 
with  the  said  Isabella  Reay  of  and  concern- 
ing the  plaintiff,  and  of  and  concerning  the 
plaintiff  in  relation  to  his  said  profession  and 
business  in  the  presence  and  hearing  of  the 
said  Isabella  Reay  and  of  one  Isabella  Wil- 
kinson, and  of  divers  other  persons,  falsely 
and  maliciously  spoke  and  published  of  and 
concerning  the  plaintiff,  and  of  and  concern- 
ing the  plaintiff  in  relation  to  his  said  pro- 
fession and  business  of  a  surgeon  and  ac- 
coucheur, the  false,  scandalous,  malicious, 
and  defamatory  words  following,  that  is  to 
say,  "I"  (meaning  the  defendant)  "wonder 
that  you**  (meaning  the  said  Isabella  Reay) 
"  had  him'*  (meaning  the  plaintiff)  **  to 
attend  you,**  (meaning  the  said  Isabella 
Reay,  and  meaning  the  attendance  on 
her,  the  said  Isabella  Reay,  in  her  said 
confinement).  Do  you  (meaning  the  said 
Isabella  Reay)  know  him  (meaning  the 
plaintiff)  ?  he  (meaning  the  plaintiff)  is  not 
an  apothecary;  he  (meaning  the  plaintiff) 
has  not  passed  any  examination  ;  he  (mean- 
ing the  plaintiff)  is  a  bad  character;  none 
of  the  medical  men  here  (meaning  the  said 
town  of  Cambridge)  will  meet  him  (mean- 
ing the  plaintiff);  there  have  been  many 
inquests  had  upon  persons  who  have  died, 
because  he  (meaning  the  plaintiff)  had 
attended  them**  (meaning  the  plaintiff's  at- 
tendance on  the  said  last-mentioned  persons 
in  the  way  of  his  said  profession  and  busi- 
ness). By  means  of  the  committing  of  which 
said  several  grievances  by  the  defendant  as 
aforesaid,  the  plaintiff  hath  been  and  is 
greatly  injured  in  his  said  good  name,  fame. 


152 


EXCHEQUER  OF  PLEAS : 


and  eredit«  and  reputation  as  such  sai^eon 
and  accoucheur  as  aforesaid,  &c.,  to  the  plain- 
tiff's damage  of  5002.,  &c. 

At  the  trial,  before  Pollock,  C.B.,  at  the 
Spring  Assizes  for  Cambridge,  1847,  it  ap- 
peared that  the  words  used  with  reference 
to  the  inquests  were,  "several  have  died 
that  Mr.  Southee  attended,  and  there  have 
been  inquests  held  on  them."  The  learned 
Judge  idlowed  the  plaintiff  to  amend  his 
declaration,  and  left  the  amended  words  to 
the  jury.  There  was  a  verdict  for  the 
plaintiff,  damages  SOL 

Andrews  having  obtained  a  rule  for  a 
new  trial,  on  the  ground  of  the  amendment 
having  been  improperly  made,  and  also  on 
the  ground  of  misdirection, — 

Naylor  {Byles,  Serj.  with  him)  shewed 
oause  (June  21). — The  declaration  contains 
separate  and  independent  slanders.  There 
is  enough  to  support  the  verdict  without  the 
amended  portion.  It  was  impossible  to  think 
that  the  bad  character  referred  to  anything 
else  than  the  defendant's  profession. 

[Parke,  B.  referred  to  Doyley  v.  Roberts 
( 1 ),  and  Ayre  v.  Craven  (2).  The  question 
is,  were  the  words  apoken  of  his  professional 
conduct?] 

The  words  "none  of  the  medical  men 
here  will  meet  him,"  clearly  import  that  in 
the  opinion  of  other  medical  men  he  was 
unfit  to  practise  as  an  accoucheur.  The 
learned  Judge  told  the  jury  that  the  ques- 
tion was,  whether  the  words  were  used, 
and  whether  their  reasonable  meaning  was 
injurious  to  the  plaintiff;  and  if  they  were 
used  and  were  injurious,  the  question  would 
then  be  as  to  the  amount  of  damage.  This, 
it  is  submitted,  was  correct. 

Andrews,  in  support  of  the  rule. — First, 
as  to  the  amendment,  which  is  important. 
The  3  &  4  Will.  4.  c.  42.  s.  23.  only  gives 
power  to  amend  "  in  a  matter  not  material 
to  the  merits  of  the  case,  and  by  which  the 
opposite  party  cannot  have  been  prejudiced 
in  the  conduct  of  his  defence."  Here  the 
matter  was  material. 

[Parke,  B.— The  real  merit  of  this  case 
is,  whether  the  defendant  has  been  guilty  of 
slander.] 

[Aldbrson,  B. — If  the  other  words  be 

(1)3  Bing.  N.C.  835 ;  b.  c.  6  Law  J.  Rep.  (k.s.) 
C.P.  279. 

(2)  2  Ad.  &  EL  2;  s.c.  4  Law  J.  Hep.  (n.s.) 
B.B.  S5, 


actionable,  the  amendment  no  doubt  vs 
reasonable.] 

The  defendant  could  not  have  justified 
the  words  originally  introduced,  but  be 
coidd  have  justified  the  amended  wardi. 
He  was  therefore  injured  in  the  conduct  of 
his  defence. 

[Parke,  B. — If  so,  you  should  have  ap- 
plied to  postpone  the  trial.] 

The  words  "  he  is  a  bad  character;  no 
medical  man  will  meet  him,"  do  not  Deoe$> 
sarily  refer  to  his  profession  of  a  suigeoo. 
They  might  have  been  spoken  of  a  clergy- 
man or  any  one  else.  He  cited  Lwskji  t. 
Allday  (3). 

[Pollock,  C.B. — That  case  clearly  dis- 
connects the  charge  from  the  question  of  the 
prof(MSion.] 

At  all  events  the  amended  words  were 
left  to  the  jury,  and  may  have  affected  the 
damages. 

Cur.  adw,  vidi. 

The  judgment  of  the  Court  was  now 
delivered  by — 

Parke,  B. — On  the  trial  of  this  ease, 
which  was  an  action  for  slander,  the  Lord 
Chief  Baron  directed  an  amendment;  and  a 
rule  nisi  for  a  new  trial  having  bees  granted, 
the  propriety  of  that  decision  has  been  dis^ 
cussed.  We  think  that  the  amendment  was 
proper  under  the  circomstanees,  and  that 
the  rule  must  be  discharged.  The  dechrs- 
tion  stated  tiiat  the  plaintiff  was  a  surgeon 
and  accoucheur ;  that  in  that  character  he  had 
attended  one  Mrs.  Reay  during  her  confine- 
ment, and  that  the  defendant  in  a  diseouiy 
which  he  had  with  her  of  and  eonoenii^ 
the  plaintiff,  and  of  and  concerning  the 
plaintiff  in  relation  to  his  sud  pio^skm 
and  business,  spoke  of  and  oonoeming,  &c. 
certain  false,  scandalous  and  defiunaton 
words,  with  proper  innuendoes,  to  connect 
them  with  the  plamtiff,  via.  "  I  wonder  yoa 
bad  him  to  attend  you.  Do  you  know  hki' 
He  is  not  an  apothecary ;  he  has  notpas«d 
any  examination;  he  is  a  bad  chaiBCter: 
none  of  the  medical  men  here  will  mert 
him.  There  have  been  many  imjuests  held 
upon  persons  who  have  died,  becaitae^  he 
attended  them"  (meaning  the  said  pla]Btiff*t 
attendance  in  the  way  of  his 
business).    On  the  trial,  the 

(3)  1  Cro.  &  Jer.  301 ;  a.  c.  9  Law  J.  Rep.  (i^v) 
Each.  62. 
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to  the  coroner's  ipquesU  were  not  proved, 
but  the  words  used  appeared  to  be,  *'  Several 
have  died  that  the  plaintiff  has  attended, 
and  there  have  been  inquests   held  upon 
them."  The  counsel  for  the  plaintiff  applied 
to  the  Lord  Chief  Baron  to  amend.     The 
defendant's  counsel  objected,  on  the  ground 
that  the  variance  was  not  of  the  descrip- 
tion contemplated  by  the  3  &  4  Will.  4. 
c.  42,  since  it  was  not  in  a  matter  not  mate- 
rial to  the   merits  of  the  case,  for  there 
was  a  substantial  difference    between  the 
words  alleged  and  those  proved  to  have  been 
spoken ;  and  it  has  been  since  argued  before 
us,  that  the  defendant  might  have  justified 
the  words  as   proved,  although  he  could 
not  have  justified  those  contained  in  the 
declaration.     The  amendment  being  made, 
Mr.  Andrews,  on  the  part  of  the  defen- 
dant, contended  that  the  words  were  still 
not  actionable,  and  that  as  the  Lord  Chief 
Baron  in  his  summing  up  had  ruled  that 
they  were  actionable,  the   defendant  was 
entitled  to  a  new  trial.     It  was  doubted 
whether  the  Lord  Chief  Baron  had  so  sum- 
med up,  but  from  the  notes  of  counsel  it 
would  appear  that  he  was  understood  to 
have  so  done,  and  that  the  jury  probably 
gave   damages  on   that  supposition.     We 
think,  that  the  Chief  Baron  was  well  jus- 
tified, both  in  making  the  amendment  and 
treating  the  amended  words  as  being  action- 
able.    As  to  the  amendment,  the  variance 
was  material,  no  doubt,  in  one  sense ;  that  is, 
it  prevented  the  plaintiff  from  recovering 
for  that  part  of  the  words  spoken,  but  it 
was   such   as   the  Judge    might  properly 
deem  to  be  immaterial  to  the  merits  of  the 
case,  that  is,  to  the  dispute,  whether  words 
had  been  uttered  imputing  to  the  plaintiff 
the  sort  of  want  of  skill,  care  and  profes- 
sional qualities  contained  in  the  allegation 
in  the  declaration,  the  precise  words  being 
immaterial.  In  this  sense,  the  variance  was 
immaterial   to   the  real  question,  for  the 
words  spoken  did  really  imply  the  same 
^rt  of  slander  as  there  alleged  and  posi- 
ively  expressed ;  and  we  also  think  it  was 
>ne  which  the  Chief  Baron  might  well  de- 
ride to  be  such  as  could  not  prejudice  the 
Jefendant  in  the  conduct  of  the  defence, 
ind  therefore  could  direct  to  be  amended 
mmediately ;  for  as  the  defendant  did  not 
>lead  a  justification  to  the  words  alleged, 
le  might  be  reasonably  expected  not  to  be 
N'cw  Sbrirs,  XVn.—ExcosQ. 


able  to  justify  tlie  words  as  amended, 
for  in  truth  they  import,  when  read  in  con- 
nexion with  the  others  spoken,  the  same 
slander,  or  at  least  a  similar  case  differing 
only  in  degree;  and  as  we  are  informed 
by  the  Lord  Chief  Baron  that  no  request 
was  made  by  the  defendant's  counsel  to 
postpone  the  cause,  to  enable  him  to  plead 
a  justification  to  the  words  actually  used, 
we  think  that  the  Chief  Baron  was  justified 
in  making  the  amendment  instanter.  The 
words,  as  amended,  without  the  aid  of  any 
innuendo  to  explain  them  by  reference  to 
extrinsic  circumstances  are,  in  our  judg- 
ment, actionable,  for  their  plain  and  obvious 
meaning,  when  taken  together,  imputes  to 
the  plaintiff  a  want  of  proper  qualification 
for  his  profession  or  business  of  surgeon 
and  accoucheur.  The  words  which  are  to 
be  assumed  for  this  purpose  to  be  false  and 
malicious  begin  with  an  expression  of  an 
opinion  that  the  plaintiff  was  an  unfit  per- 
son to  attend  Mrs.  Reay.  The  defendant 
then  proceeds  to  state  that  the  plaintiff  is  a 
bad  character  in  such  a  sense  as  to  render 
him,  in  the  judgment  of  his  professional 
brethren,  unfit  to  meet  them,  so  that  he  is 
a  person  who,  in  a  case  of  necessity  requir- 
ing a  consultation  with  others,  could  not 
obtain  the  benefit  of  their  assistance  for  his 
patient;  and  we  should  incline  to  think 
that  these  words  alone  are  actionable,  for 
they  do  import  a  want  of  a  necessary 
qusdi£cation  for  a  surgeon  in  the  ordinary 
discharge  of  his  professional  duties.  But 
the  remaining  words  are,  in  our  opinion, 
actionable ;  for,  according  to  their  ordinary 
sense,  and  when  meant  as  a  reason  for  the 
opinion  of  the  speaker  that  the  plaintiff 
was  unfit  to  be  employed,  they  do  obviously 
import  that  the  plaintiff  was  so  deficient  in 
skill  or  care  as  that  he  had  either  caused 
his  patients  to  die,  or,  at  least,  that  co- 
roner's inquests  had  been  held,  in  which 
the  inquiry  had  been  whether  he  had  not 
been  the  cause  of  the  death  of  many  per- 
sons. We  follow  the  rule  laid  down  by 
Lord  EUenborough,  in  Woolnoth  v.  Mea- 
dows (4),  in  which  words  as  little  definite, 
importing  a  charge  of  crime,  were  held 
actionable,  because,  without  the  aid  of 
any  innuendo,  they  did,  in  their  plain  and 
obvious  meaning,  import  it. 

Rule  discharged. 
(4)  5  East,  463. 
X 


154 


EXCHEQUER  OF  PLEAS : 


1847.     \ 
il  28.  / 


April 


DOB   d,    KNIGHT  V.   CHAFFEY 
AND  ANOTHER.* 


Will,  Construction  of — Executory  Devise 
— "  Next  Heir.** 

A  testatrix,  in  1 786,  devised  her  real  estate 
to  her  brother-in-law  T.  K,  and  her  sister 
A,K,  his  wife,  for  their  lives^  and  from  and 
after  their  decease  to  her  nephew,  J.  G,  K, 
son  of  the  said  T,  K,  and  A.  K,  his  heirs 
and  assigns  for  ever.  But  in  ease  the  said 
J.  G,  K,  should  not  survive  T.  K,  and 
A.  K,  and  should  die  without  an  heir  law- 
fully  begotten,  then  and  in  such  case  the 
testatrix  devised  the  same  to  the  next  heir  of 
the  said  T,  and  A,  K,  their  heirs  and  assigns 
for  ever,  J,  G,  K,  died  an  infant  in  the  life- 
time of  his  parents ;  btU  soon  after  his  death, 
another  son  of  T.  and  A,  K.  was  born,  who 
was  also  called  J,  G.  K,  A.  K,  died  in 
1795.  The  second  J.  G,  K,  married,  and 
had  issue  a  son  /.  K,  and  died  in  1823. 
T.  K.  died  in  1842  .—Held,  that  the  words 
**next  heir**  meant  the  person  who  should  fill 
the  character  of  true  heir  of  T.  and  A.  K ; 
and  that,  therefore,  the  executory  devise  over 
took  effect  only  on  the  death  of  T.  K,  the  sur- 
viving devisee  for  life,  when  the  estate  vested 
in  J,  K,  the  lessor  of  the  plaintiff,  who  then 
filled  the  character  of  heir  of  T,  and  A,  K, 

This  was  an  ejectment  brought  on  the 
demise  of  John  Knight,  dated  the  10th  of 
July  1822,  to  recover  "  one  undivided 
moiety  or  half  part  of  and  in  a  farm  and 
lands  in  the  parish  of  Martock,  in  the 
county  of  Somerset."  At  the  trial,  before 
Piatt,  B.,  at  the  Summer  Assizes  for  that 
county,  1845,  the  jury  found  a  verdict  for 
the  plaintiff,  subject  to  the  opinion  of  the 
Court  on  the  following 

CASE. 

The  lessor  of  the  plaintiff  claims  to  be 
entitled,  under  the  will  of  Elizabeth  Good- 
den,  hereinafter  set  out.  By  indentures  of 
lease  and  release,  bearing  date  the  ISth 
and  16th  of  May  1758,  the  release  being 
made  between  Edward  Darner  and  Mary 
his  wife  of  the  first  part,  Richard  Maddock 
of  the  second  part,  Thomas  Goodden  and 
Ann  Damer,  spinster,  daughter  of  the  said 
Edward  Damer,  of  the  third  part,  and  Ed- 
ward Patten  and  JonathanWarreof  the  fourth 
part,  certain  tenements  and  lands  (including 
*  Decided  in  Easter  term,  1847. 


the  entirety  of  the  lands,  one  vndiTided 
moiety  whereof  is  sought  to  be  lecovered 
in  this  action)  were  limited,  after  the  so- 
lemnization of  a  then  intended  marriage, 
which  afterwards  took  effect,  between  ^e 
said  Thomas  Groodden  and  Ann  Damer,  to 
the  following  uses,  that  is  to  say,  to  the 
use  of  the  said  Thomas  Gkiodden,  for  his 
life,  without  impeachment  of  waste;  re- 
mainder to   the  use  of  the  said  Edward 
Patten  and  Jonathan  Warre,  and  their  hein, 
during  the  life  of  the  said  Thomas  Gooddeo, 
in  trust  to  support  the  contingent  uies 
therein  limited;   remainder  to  the  use  of 
such  child  or  children  of  the  body  of  the 
said  Thomas  Goodden  on  the  body  of  the 
said  Ann   to   be  begotten,  his,  her,  and 
their  heirs,  in  such  shares  and  proportions, 
and  for  such    estates    and   interests,  and 
charged  with  the  payment  of  such  sum  or 
sums  of  money  to  any  other  the  child  or 
children  of  the  said  then  intended  marriage, 
and  in  such  manner  as  the  said  Thomas 
Goodden   and  Ann  his  intended  wife,  or 
the  survivor  of  them,  should,  by  any  deed 
or  deeds  in  writing,  or  by  his  or  her  last 
will  and  testament  in  writing,  under  the 
hands  and  seals  of  the  survrvor  of  them, 
attested  by  two  or  more  credible  witnesses, 
give,  grant,  limit,  direct,  or  appoint;  and 
in  default  of  such  gift,  grant,   limitatioD, 
direction,    or    appointment,    and    subject 
thereto,  to  various  uses  which  did  not  take 
effect.      The  said  Thomas  Goodden  and 
Ann  Damer  were  married  on  die  20th  of 
August  1 7 tt.     The  said  Thomas  Goodden 
died  before  his  i^ife,  on  the  12th  of  October 
1779.     There  was  issue  of  Thomas  Good- 
den and  Ann  Damer  five  children.  Of  these 
children  there  were  two  only,  vis.,  Ana  acoA. 
Elizabeth,  who  became  material  to  the  title. 
Ann   was  born  on  the   7th  of  September 
1 762,  was  married  to  Thomas  Knigfat  on 
the  25th  of  November  1783,  and  died  cm 
the  9th  of  January  1796;  Elizabeth  was 
bom  on  the  27th  of  Febmaiy  1764,  asd 
died  unmarried   on  the  24th  of  Fdraart 
1787.     The  said  Ann  Goodd^i  (fDnoeily 
Ann  Damer),  after  the  death  of  Tbomaa 
Goodden,  her  husband,  by  an  indenftm*  ot 
appointment,  bearing  date  the  8tll  of  Mareh 
1784,  and  made   between   the  said   Ann 
Goodden   of  the  one  part»  and  die  and 
Thomas  Knight  and  Ann  hia  wife  (fcnncrtv 
the  said  Ann  Goodden,  spintter),  nd  tkr 
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said  Elisabeth  Goodden  of  the  other  part, 
in  pursuance  of  the  power  vested  in  her  by 
the  hereinbefore  mentioned  indentures,  duly 
limited  and  appointed  the  lands  and  tene- 
ments included  in  those 'indentures,   from 
and  after  the  death  of  the  said  Ann  Good- 
den, to  the  use  of  the  said  Ann  Knight  and 
Elizabeth  Goodden,  in  fee,  as  tenants  in 
common.      The  said  Elizabeth   Goodden 
died  before  her  mother,  on  the  24  th   of 
February  1787,  seised,  by  virtue  of  the 
before-mentioned  appointment,  of  the  re- 
version in  fee,  expectant  on  the  death  of 
her  mother,  of  and  in  one  undivided  moiety 
of  the  said  tenements  and  lands  mentioned 
in  the  above-mentioned  indentures.     The 
said  Elizabeth  Goodden   being  so   seised 
made  a  will,  dated  the  11th  of  December 
1786,  under  which  the  lessor  of  the  plaintiff 
now  claims  title.     The  material  parts  of  this 
will,  which  was  duly  executed  and  attested 
to  pass  real  estate,  were  as  follows : — '*  This 
is  the  last  will  and  testament  of  me,  Eliza- 
beth Goodden,  of  Bower   Hinton,  in  the 
parish  of  Martock,  in  the  county  of  Somer- 
set, spinster.     I  give  and  devise  all  and 
singular  the  messuages,  tenements,  lands, 
and  hereditaments,  which  I  am  seised  of  or 
entitled  unto,  either  in  possession  or  rever- 
sion, remainder  or  expecti^cy ,  situate,  lying, 
^nd  being  within   the   parish  of  Martock 
aforesaid,  or  elsewhere,  in  the  said  county 
of  Somerset,  \into  my  brother-in-law  and 
sister  Ann  Knight,  his  wife,  of  Bower  Hin- 
ton aforesaid,  yeoman,  for  and  during  the 
term  of  their  natural  lives ;  and  from  and 
after  their  deceases  I  give  and  devise  the 
same    unto    my  nephew,   John   Goodden 
Knight,  son  of  my  said  brother-in-law  and 
sister  Ann  Knight,  his  heirs  and  assigns  for 
ever ;  but  in  case  the  said  John  Goodden 
Knight  should  not  survive  my  said  brother- 
in-law  and  sister,  Thomas  and  Ann  Knight, 
and  should  die  without  an  heir  lawfully 
l)egotten,  then  and  in  such  case  I  give  and 
devise  the  same  to  the  next  heir  of  the  said 
Thomas  and  Ann  Knight,  my  brother-in- 
law  and  sister  as  aforesaid,  their  heirs  and 
assigns  for  ever.     I  also  give  and  bequeath 
unto  my  said  brother-in-law  and  sister  Ann 
Knight,  all  such  lands  in  Martock  afore- 
said, as  I  am  entitled  unto  for  any  term 
or  number  of  years,  to  hold  unto  my  said 
brother-in-law  and  sister  Ann  Knight,  and 
their  assigns,  for  and  during  the  term  -of 


their  natural  lives  j  and  from  and  after  their 
decease,  I  give  and  bequeath  the  same 
unto  their  son  John  Goodden  Knight,  his 
executors,  administrators,  and  assigns,  and 
his  heirs  lawfully  begotten.  And  as  and 
for  and  concerning  all  and  other  my  per- 
sonal estate  whatsoever,  I  give  and  bequeath 
the  same  unto  my  said  brother-in-law  and 
my  sister  Ann  Knight,  his  wife  as  aforesaid, 
whom  I  hereby  appoint  sole  executor  and 
executrix  of  this  my  last  will  and  testa- 
ment.*' 

The  said  Ann  Goodden,  the  mother  of 
tbe  said  testatrix,  died  in  January  1796. 
John  Goodden  Knight,  mentioned  in  the 
said  will,  died  shortly  after  the  testatrix, 
viz.  in  June  1787,  without  issue ;  in  fact, 
he  was  then  a  child  not  a  year  old.  Soon 
after  the  death  of  this  son,  another  son  of 
the  said  Thomas  and  Ann  Knight  was  bom, 
who  was  also  called  J.  Goodden.  This  last 
J.  G.  Knight  was  born  in  November  1787. 
On  the  Srd  of  November  1811  he  married 
Mary  Welch;  and  he  died  in  June  1823. 
The  lessor  of  the  plaintiff  is  the  eldest  son 
of  the  marriage  of  the  said  last-mentioned 
J.  G.  Knight  and  Mary  his  wife.  The 
said  T.  Knight  and  Ann  his  wife  are  both 
dead.  The  said  Ann,  the  wife,  died  in 
December  1795,  and  the  said  T.  Knight 
died  in  June  1842.  [The  case  then  set  forth 
indentures  of  lease  and  release  of  the  1st 
and  2nd  of  July  1814,  whereby  T.  Knight, 
and  the  last-mentioned  J.  G.  Knight,  the 
latter  being  stated  therein  to  be  entitled  to 
the  reversion  in  fee  of  the  undivided  moiety 
of  the  lands  in  question,  under  the  will  of 
Elizabeth  Goodden,  as  surviving  son  and 
heir-at-law  of  A.  Knight,  conveyed  the 
undivided  moiety  in  fee  to  parties  under 
whom  the  defendants  claimed  title.  The 
case  also  stated  various  proceedings  under 
an  act,  59  Geo.  3,  for  inclosing  lands  within 
the  parishes  of  Martock  and  Muchelney,  in 
the  county  of  Somerset,  which,  on  behalf 
of  the  defendants,  it  was  contended  had  the 
effect  of  a  partition  and  exchange,  whereby 
the  parties  entitled  to  the  entirety  of  the 
lands  of  £.  Goodden  would,  after  the  award 
made  under  the  act,  be  entitled  to  |||| 
entirety  of  the  lands  awarded,  and  not  to  lyi 
undivided  moiety ;  and  consequently,  that 
even  if  the  lessor  of  the  plaintiff  had  a  good 
title  under  the  will  of  £.  Goodden,  such 
title  would  not  support  the  demise  in  this 
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ejectment.  With  respect  to  this  part  of  the 
case  no  report  is  necessary.]  The  lessor  of 
the  plaintiff  claims  to  be  entitled  to  the  undi- 
vided moiety  sought  to  be  recovered  in  this 
action,  under  the  said  will  of  the  said  £. 
Goodden,  notwithstanding  the  said  inden- 
tures of  the  1st  and  2nd  x>f  July  1814,  and 
notwithstanding  the  said  proceedings  under 
the  Inclosure  Act.  The  defendants  contend 
that  the  lessor  of  the  plaintiff  is  not  entitled 
to  recover  under  the  said  will,  and  that  even 
if  he  shews  any  title  under  the  said  will,  he 
cannot,  upon  the  facts  disclosed  in  the  case, 
maintain  an  action  in  the  present  form  for 
the  undivided  moiety  of  the  said  premises. 
If  the  Court  should  be  of  opinion  that  the 
plaintiff  was  entitled  to  recover,  the  verdict 
entered  for  him  was  to  stand,  otherwise  the 
verdict  was  to  be  entered  for  the  defendants. 

The  case  was  argued,  on  the  25th  and 
27th  of  January  1847,  by— 

Humphry,  for  the  lessor  of  the  plaintiff. 
— The  lessor  of  the  plaintiff  contends,  that 
under  the  devise  in  question,  Thomas  and 
Ann  Knight  took  an  estate  tail,  with  a 
remainder  in  fee  to  the  first  John  Goodden 
Knight,  and  that  the  plaintiff  is  entitled  to 
the  premises  as  heir  of  that  party ;  or  if  this 
view  be  incorrect,  then  that  the  lessor  of  the 
plaintiff  is  entitled  by  purchase  as  the  heir 
of  T.  and  A.  Knight.  But  for  the  words 
"  their  heirs  and  assigns,"  there  could  be 
no  doubt  that  the  limitation  to  the  next  heir 
of  T.  and  A.  Knight  would  create  an  estate 
tail.  In  Nanfan  v.  Legh{\)  a  devise  to 
J.  H.  "as  soon  as  he  should  attain  twenty- 
one,  and  to  his  heirs  lawfully  begotten  for 
ever,*'  was  held  to  give  an  estate  tail.  In 
Burley's  case,  cited  in  King  v.  MeUing  (2), 
'*  a  devise  to  A.  for  life,  remainder  to  the 
next  heir  male  ;  and  for  de&ult  of  such  heir 
male,  then  to  remain,"  was  held  by  Hale, 
C.J.  to  be  an  estate  tail.  In  the  course 
of  his  judgment,  the  Chief  Justice  re- 
ferred to  Bijield's  case^S),  which  was  the 
case  of  a  devise  to  A,  and  if  he  dies,  not 
having  a  son,  then  to  rema^  to  the  heirs  of 
the  testator.  The  woid  "son"  was  there 
taken  to  be  used  as  nomen  coUeetivum,  and 
fjfG  devise  was  held  to  be  an  entail.  Archer* b 
q§se  (4)  is  also  in  point.     In  a  will,  where 

(1)  7  Taunt.  85. 

(2)  1  Ventr.  225.  230. 
-(3)  Ibid.  281. 

(4)  I  Rep.  66. 


the  intention  of  the  testator  is  to  be  xegudei 
the  words  "  heir  male,"  or  "  heir  lawfully 
begotten,"    are  words  of  limitation,  and 
create  an  estate  tail.     It  is  also  to  be  ob- 
served that  the  devise  in  this  case  is  to  the 
heir  of  T.  and  A.  Knight.     The  party  xD\ut 
therefore  be  the  heir  of  both,  which  implies 
that  he  must  be  the  heir  of  their  body- 
Roe  d.  Nightingale  v.  Quartleg{6),    Se- 
condly, if  the  words  "  next  heir"  are  re- 
garded as  words  of  purchase,  the  lessor  of 
the  plaintiff  answers  to  the  desciiption  in 
the  will.     The  word  '*  heir"  does  not  meas 
"  son"  or  "  daughter,"  unless  the  testator 
manifestly  intended  it  to  have  that  meaoiog. 
Here  the  testatrix  intended  survivorship  to 
be  essential  to  the  vesting  of  the  estate.    \i 
the  devisee  took  an  estate  tail,  and  died 
during  the  life  of  his  par^its,  that  ntate 
would  determine — Brownsword  v.  Edwarit 
(6).     The  testatrix  intended  that  the  party 
who  should  take  the  estate  should  he  tk 
surviving  child,  or  his    representatiTe— 
Archer's  case,   Willis  v.  Hiseax{7\  A^ 
tomeg  General  v.   MalUn{S),  Jesum  t. 
Wright  (9),  and  Jarman  on  WOU,  vol  2, 
p.  232,  are  in  point. 

[He  then  argued  the  question  aiisisg 
under  the  Inclosure  Act.] 

Malins,  for  the  defendants.  —  All  the 
general  doctrines,  stated  on  the  other  side, 
may  be  conceded  without  affecting  the  title 
of  the  defendants  to  succeed  in  this  case. 
The  meaning  of  the  testatrix  is  plain.  She 
gives  the  estate  to  her  nephew  J.  G.  Knighl 
his  heirs  and  assigns  for  ever.  Under  those 
words,  it  is  clear  he  would  have  taken  the 
fee.  Then  follow  the  words— that  in  case 
the  said  J.  G.  Knight  should  not  vsrsm 
his  parents,  and  should  die  without  an  heir. 
the  estate  is  devised  to  the  next  heir  of 
T.  and  A.  Knight,  their  heirs  and  assigies 
for  ever.  The  meaning  of  this  is,  that  tbe 
estate  is  to  go  over  by  way  of  executorr 
devise  in  the  event  of  J.  G.  Knight  djific 
in  the  lifetime  of  his  parents,  and  withoot 
heir  lawfully  begotten.  Here  the  gift  dki 
take  effect  by  way  of  executory  devi«— 
PeUs  V.  Brovm{\0\  Doe  d,  Bamfield^^ 

(5)  1  Term  Rep.  630. 

(6)  2  Vea.  sen.  248. 

(7)  4  Myl.  &  Cr.  197. 

(8)  2  Phillips,  64 ;  b.  c.  16  Law  J.  Rep.  (v»^) 
Chanc.  99. 

(9)  2Bligh,  1. 

(10)  Cro.  .fac.  590. 
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WetU)n{lL\),     Under  these  circumstances, 
J.  G.  Knight  could  not  have  taken  an  estate 
taAi—Toovey  v.   Baaaett  (12),  Fro^morton 
V.  Holyday  {l^y     To  whom  then  did  the 
testatrix  intend  the  estate  to  pass  hy  the 
words  ''next  heir"?     It  is  plain  she  used 
the  word  "  heir'*  in  its  popular  sense,  and 
iotended  the  estate  to  go  to  the  next  child 
or  son  of  A.  Knight-— to  the  person  who 
should  answer  the  description  of  heir  appa- 
rent ;  that  is  the  second  child,  if  there  were 
one.   In  one  sense  the  lessor  of  the  plaintiff 
/uifils  the  description  of  heir  of  the  tenant 
for  life,  but  he  is  not  the  *'  next  heir"  within 
the  meaning  of  the  will  of  the  testatrix.   All 
the  authorities  on  the  subject  are  collected 
in  2  Jartnan  on  Wills^  p.  18  .  The  following 
cases  are  also  in  point :   Jamea  v.  Richard' 
£071  (14),  Burcheit  y.  Durdant{l5),  Lord 
Beaulieu  v.  Earl  of  Cardigan  {16)^  Darhi* 
son  d.  Longv.  Beaumont  (17),  Ooodright  y. 
White  {IS),  Chamberay.  Taylor{19\  Came 
V.   /^ocA  (20),   Loddington  v.   Kime{2\\ 
Carter  v.  Bamadiston  (22),  Leea  v.  Moaley 
(23),  Doe  y.  Parratf  (24),  Doe  d.  Hiaeocka 
T.  Hiseocka{25),  and  Doe  d.  Boanall  y. 
Harvey  (26). — [He  was  then  about  to  argue 
the  point  relating  to  the  indosure,  when  the 
Court  rose.] 

On  the  29th  of  January,  to  which  day 
the  case  stood  adjourned, — 

Parke,  B.  said, — the  Court  are  all  agreed 
as  to  that  part  of  the  case  which  relates  to 
the  construction  of  the  will.  We  think  that 
the  "  next  heir"  means  the  person  who 
should  fill  the  character  of  true  heir  of 
T.  and  A.  Knight;  and  therefore  that  the 
[executory  deyise  oyer  took  effect  only  on 
the  death  of  T.  Knight,  the  suryiving  de* 

(11)  2  Bo8.&PuL324^ 

(12)  10  East,  460. 
(\Z)  3  Burr.  1618. 
04)  T.  Jonet.  99. 
n.3)  2Veiitr.  Sll. 

(16)  Ambl.  533. 

(17)  1  P.  Wm8.229. 
rJ8)   2  Wm,  Black.  1010. 

(19)2  Myl.  &  Cr.  376 ;  s.  c.  6  Law  J.  Rep.(N.8.) 
:hanc.  193. 

(20)  7  Bing.  226;  a.  c.  9  Law  J.  Rep.  C.P.  19. 

(21)  1  Salk.224. 
;22)   1  P.  Wm8.505. 

(23)  1  You.  &  Col.  589 ;  a.  o.  5  Law  J.  Rep. 
w.s.)  Kzch-Eq.  78. 

(24)  5  Term  Rep.  652. 

(2.3)  5  Mee.  &  Wela.  363 ;  a.  c.  9  Law  J.  Rep. 
,.s.)  Kxcfa.  27. 
'•_'«)  4  B.  4c  C.  610  J  B.C.  4  Law  J.  Rep.  K.B.  18. 


yisee  for  life,  when  the  estate  yested  in  the 
lessor  of  the  plaintiff,  who  then  filled  the 
character  of  heir  of  T.  and  A.  Knight.  With 
respect  to  the  rest  of  the  case,  it  is  yery 
desirable  that  it  should  be  inquired  into  out 
of  court. 

The  case  was,  therefore,  postponed ;  but 
the  parties  haying  made  no  arrangement, 
the  argument  was  now  resumed,  and  the 
Court  gaye — 

Judgment  for  the  lea^pr  of  the 
plaintiff. 


1848.       \  , 
il29.    /^* 


April 


re  GRIMBLT  V.  AYKROYD.* 


Prohibition — County  Court — Small  Debta 
Act,  9  ^  10  Vict.  c.  95.  m.  58,  63. — 
"  Cause  of  Action"  Meaning  of-— Splitting 
Demanda, 


The  eSrd  aection  of  the  Small  Debta  Act, 
9  ^  10  Viet.  c.  95,  enacU,  "  That  it  ahall 
not  be  lawful  for  any  plaintiff  to  divide  any 
eauae  of  action,  for  the  purpoae  of  bringing 
two  or  more  auiia  in  any  of  the  aaid  courta** : 
— Held,  that  the  term  **  eauae  of  action" 
meant  cause  of  one  action,  and  waa  not 
Umited  to  an  action  on  one  aeparate  contract ; 
that  that  definition,  however,  did  not  embrace 
all  eontracta  executed,  however  unconnected 
and  diaaimilar  in  character,  which  could  be 
included  in  one  indebitatus  count ;  but  ap- 
plied certainly  to  the  caaea  of  tradeamen'a 
billa,  in  which  one  item  waa  connected  with 
another,  in  the  aenae  that  the  dealing  waa 
not  intended  to  terminate  with  one  contract, 
but  to  be  continuous,  ao  that  one  item,  if  not 
paid,  ahould  be  united  with  another,  and 
form  an  entire  demand* 

Quaere —  Whether  the  6drd  aection  appliea 
to  all  debta  which  can  be  compriaed  in  one 
description  in  one  count,  ex.  gt,for  **gooda 
aold." 

Certain  alleged  agenta  of  the  defen* 
dant  had  given  to  aeveral  peraona  tickets 
for  gooda,  which  gooda  were  to  be  aupplied 
by  the  plaintiff,  and  the  latter  had  brought 
228  actiona  in  the  county  court  againat 
the  defendant,  in  reapect  thereof,  upon 
claima  none  of  which  exceeded  51,,   and 


*  Decided  in  Easter  term,  but  published  early 
on  account  of  its  general  utility. 
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many  feU  short  of  *20s.f  the  whole  amounting 
to  3082.  19f. — The  Court  granted  aprohi* 
bition, 

Qaaere — Whether  a  prohibition  would 
have  been  granted  if  the  whole  of  the  claims 
had  amounted  to  201,  onlg,  and  the  items 
had  been  separated  and  sued  for  in  the 
county  court  by  separate  plaints. 

This  was  a  role  calling  upon  the  Judge 
of  the  county  court  of  Worcestershire  and 
Thomas  Ghrimbly  to  shew  cause  why  a  writ 
of  prohibition  should  not  issue,  to  prohibit 
the  said  Court  from  further  proceeding  in 
the  plaints  mentioned  in  the  affidavits. 

Simeon  Aykroyd,  the  party  making  the 
present  application,  was  a  contractor  with 
the  Oxford,  Worcester,  and  Wolverhampton 
Railway  Company,  for  constructing  a  cer- 
tain portion  of  that  railway;  and  in  that 
capacity  had  engaged  one  Bugbird  and 
others,  as  sub-contractors,  to  make  bricks 
for  him,  and  to  do  other  work  upon  the 
railway.  The  sub-contractors  were  in  the 
habit  of  paying,  their  men,  from  time  to 
time,  partly  in  cash,  and  partly  by  means 
of  tickets  for  goods  signed  by  them,  and 
which  goods  were  to  be  supplied  by  T. 
Grimbly,  who  kept  a  grocer's  shop  in  the 
neighbourhood  of  the  railway.  The  follow* 
ing  is  the  form  of  one  of  the  tickets,  the 
others  being  similar  in  substance : — 

*•  Micheton  Hill.    July  10, 1847. 

''Mr.  Grimbly. — Let  the  bearer,  Thomas 
Yeates,  have  goods  to  the  amount  of  20s, 
(Signed)  "  Thomas  Bugbird." 

Of  these  tickets  3000  had  been  pre- 
sented to  Mr.  Grimbly,  and  goods  supplied 
in  respect  of  them.  On  the  17th  of  Sep- 
tember the  defendant  Aykroyd  was  served 
with  228  summonses  from  the  Worcester* 
•hire  County  Court,  at  the  suit  of  Grimbly, 
in  respect  of  the  above-mentioned  goods. 
The  aggregate  of  the  sums  claimed  by  the 
summonses  amounted  to  303Z.  19^.,  one 
claim  being  for  a  sum  amounting  to  5^,  and 
many  for  sums  less  than  20s,  Mr.  Ayk- 
royd, in  his  affidavit,  denied  his  liability  to 
these  demands,  alleging  that  he  never  gave 
the  orders,  or  authorized  any  person  to  give 
them ;  or  that  if  he  did  give  them,  he  was 
not  primarily  liable,  but  only  as  on  a  gua- 
rantie,  and  that  the  order  was  not  in  writ- 
ing. 

Whitehurst  and  Pigott  shewed  cause  in 


Hilary  term  (Jan.  29).— The  plaintiff  in  tk 
county  court  was  at  liberty  to  issue  the  sam- 
mouses  in  question,  as  each  summons  related 
to  a  separate  and  distinct  cause  of  letioD 
within  the  meaning  of  the  Small  Debts  Act, 
9  &  1 0  Vict.  c.  95.  ss.  58, 63.    The  question 
turns  upon  the  construction  to  be  given  to 
those  sections.     Section  58.  enacts,  "thst 
all  pleas  of  personal  actions,  where  the 
debt  or  damage  claimed  is  not  more  than 
20^.,   whether  in  balance   of  aceonnt  or 
otherwise,  may  be  holden  in  the  eoonty 
court  without  writ."     Section  63.  enscti, 
**  That  it  shall  not  be  l%wiul  for  any  plain- 
tiff to  divide  any  cause  of  action,  kx  the 
purpose  of  bringing  two  or  more  suits  in 
any  of  the  said  courts;  but  any  plaintiff 
having  cause  of  action  for  more  than  20L, 
for  which  a  plaint  might  be  entered  nnder 
this  act  if  not  for  more  than   20i.,  may 
abandon   the  excess,    and   thereupon  the 
plaintiff  shall,  on  proving  his  case,  reoover 
to  an  amount  not  exceeding  20i. ;  and  the 
judgment  ^f  the  Court,  upon  such  plaint, 
shall  be  in  full  discharge  of  all  demanda  in 
respect  of  such  cause  of  action,  and  entry  of 
the  judgment  shall  be  made  accordii^lT.'* 
Here  the  orders  were  separate  and  distinct, 
'  being  in  writing,  and  having  been  given  on 
various  days  to  different  individuals.  Eadi 
order  must,  therefore,  be  considered  as  oon- 
stituting  a  separate  cause  of  action.    The 
case  of  The  King  v.  the  Sheriff  of  Hert- 
fordshire ( 1 )  is  in  point.     There  the  defen- 
dant became  indebted  to  the  plaintiff  in  a 
•um  not  exceeding  40s.,  for  the  earrisge  of 
a  parcel ;  and  in  a  month  afterwards  incamd 
another  debt  to  the  same  party,  not  exceed- 
ing  40^.,  for  the  carriage  of  a  second  pareeL 
The  plaintiff  brought  two  actions  in  the 
county  court.     The  Court  held  that  the 
causes  of  action  were  distinct,  and  that  the 
plaintiff  was  entitled  to  sue  separately  for 
each  demand,  and  a  prohibition  was  refiased. 
[Pollock,  C.B. — In  that  caae  the  rak 
was  refused.     The  decision,  therefore,  does 
not  Seem  entitled  to  the  same  weight  as  if 
it  had  been  fuUy  discussed,  and  deliberatielv 
determined.] 

Girling  v.  Aldersiy^)  will  be  relied  on 
by  the  other  side ;  it  was  cited  in  Tke  Ki»9 
V.  the  Sheriff  of  Herefordshire^  and  is  to 


(1)  IB.&Ad.  672. 

(2)  1  Ventr.  73. 
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this  effect :  *'  In  a  prohibition  to  the  Court 
of  the  honour  of  Eye,  the  case  was,  one 
contracted  with  another  for  divers  parcels 
of  malt,  the  money  to  be  paid  for  each 
parcel  being  under  40«. ;   and  he  levied 
(livers  plaints  thereupon  in  the  said  court ; 
wherefore  the  Court  here  granted  a  prohibi- 
tion, because,  though  they  be  several  con- 
tracts, yet  forasmuch  as  the  plaintiff  might 
have  joined  them  all  in  one  action,  he  ought 
80  to  have  done,  and  sued  here,  .and  not  put 
the  defendant  to  an  unnecessary  vexation ; 
no  more  than  he  can  split  an  entire  debt 
into  divers,  to  give  the  inferior  Court  juris- 
diction, in  Jraudem  kgis"    Another  case, 
y^iton.  (3),  will  also  be  relied  on  by  the 
ether  side.     The  report  is  to  this  efiect: 
**  If  there  be  several  contracts  between  A, 
and  B,  at  several  times,  for  several  sums, 
each  sum  under  40tf.,  and  they  do  all  amount 
to  a  sum  sufficient  to  entitle  the  superior 
court,  they  shall  be  there  put  in  suit,  and 
not  in  a  court  which*  is  not  of  record ;  and 
so  it  was  resolved,  in  the  case  of  The  Savoy 
Court,  and  Staundforde,  24  C,  2.     Also  it 
was  said,  that  if  a  man  at  divers  times  steals 
things  all  which  amount  to  above  12c{.,  it 
is  felony  capital.** 

Suppose  Orimbly  to  have  brought  an 
action  fbr  a  sum  under  40s.,  and  Aykroyd 
to  have  pleaded  to  the  jurisdiction,  in  what 
manner  could  he  have  shaped  his  plea? 
He  must  have  pleaded  that  although  true 
it  was  that  he  olired  Grimbly  404.,  yet  that 
in  addition  he  owed  him  50L  on  other  con- 
tractSfe  Surely  that  would  have  been  a  bad 
plea.  In  Bae,  Abr.  '  Prohibition,'  K,  it  is 
said,  **  If  there  be  one  entire  contract  above 
40j.,  and  a  man  sue  for  it  in  a  court  baron, 
severing  it  into  divers  small  sums  under 
40&,  a  prohibitbn  shall  be  granted,  because 
this  is  done  to  defraud  the  Court  of  the 
King.'*  In  Fitzher.  Nat,  Brev,  p.  46,  it  is 
said,  "  If  a  man  sue  another  in  die  county 
court  for  debt  on  chattels  which  do  amount 
to  the  sum  of  40«.,  then  the  party  shall  have 
a  prohibition,  &c.  *  *  And  so  if  the 
executor  sueth  in  the  county  or  in  a  court 
baron,  for  a  debt  of  five  marks  by  divers 
plaints,  whereas  the  debt  is  upon  a  contract 
or  upon  an  obligation,  now  the  defendant 
may  shew  the  same,  and  plead  unto  the 
jurisdiction  of  the  Court,  or  he  may  have  a 

(3)  1  VcDtr.  65. 
\i;w  Sesies,  XVII.— ExcHEi^ 


writ  of  prohibition  directed  unto  them  that 
they  do  surcease,"  &c.  Mr.  Udall,  in  his 
work  on  the  County  Court  Act,  drd  edition, 
p.  97,  refers  to  the  Irish  Civil  Bill  Act, 
86  Geo.  3.  c.  25.  s.  8,  which  enacts,  that  '*  no 
cause  of  action  still  subsbting,  and  in  the 
whole  amoimting  to  a  sum  beyond  such 
sum  as  is  made  according  to  the  nature  of 
the  case  recoverable  by  force  qf  this  act,  shall 
be  split  or  divided  so  as  to  make  the  ground 
of  two  or  more  different  actions  in  order 
to  bring  such  cases  within  the  jurisdiction 
created  by  this  act"  The  case  ofHamhlin 
V.  HambUn,  which  was  decided  under  that 
act  of  parliament,  and  referred  to  by  Mr. 
Udall,  as  being  reported  in  Mr.  Napier's 
Digest f  was  this : — ^A.  had  lent  B.  a  sum 
of  money,  and  some  time  afterwards  an- 
other sum,  and  it  was  held  that  A.  might 
sue  for  them  separately.  Neale  v.  EUia 
(4)  is  in  point.  There  the  Brighton  Court 
of  Requests  Act  provided  that  it  should 
not  be  lawful  for  any  plaintiff  to  divide  any 
*cau8e  of  action  into  two  or  more  suits,  for 
the  purpose  of  bringing  the  same  within 
the  jurisdiction  of  the  Court;  but  that  any 
plaintiff  having  a  cause  of  action  above 
the  value  of  15/.,  might  sue  for  X6l*  and 
abandon  the  excess.  It  was  held  that  a 
plaintiff  having  demands  for  the  price  of 
a  horse,  for  goods  sold  and  delivered,  and 
for  rent,  against  the  defendant,  was  entitled, 
after  having  sued  for  and  recovered  151.,  in 
respect  of  tihe  horse,  by  plaint  in  the  county 
court,  to  maintain  his  action  in  the  superior 
court  for  the  residue  of  his  claim  ;  for  that 
the  causes  of  action  were  distinct,  and  that 
there  had  been  no  division  of  them  for 
the  purpose  of  bringing  them  within  the 
jurisdiction  of  the  Court,  or  any  abandon- 
ment of  the  excess  over  the  151.  recovered 
in  that  court. 

[Alderson,  B.  referred  to  the  interpre- 
tation clause,  s.  142.] 

Martin  and  H.  Hill,  in  support  of  the 
rule. — The  rule  must  be  made  absolute. 
The  plaintiff  in  the  county  court  has  been 
guilty  of  across  abuse  of  the  process  of  the 
inferior  court.  As  the  subject-matters  of 
his  claims  were  capable  of  being  united  in 
one  action,  he  ought  to  have  brought  his 
action  in  one  of  the  superior  courts.     It 

(4)  1  Dowl.  &  L.  P.C.  ids  ',  B.C.  12  Law  J.  Rep. 
(U.S.)  Q.B.  320. 
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would  be  monstrous  if  a  butcher,  who  is  in 
the  habit  of  supplying  meat  to  his  customers 
daily,  were  at  liberty  to  issue  a  separate 
plaint  in  the  county  court  in  respect  of  each 
day's  supply.  Where  articles  of  a  similar 
description  are  furnished  by  a  tradesman 
for  a  great  length  of  time,  his  demands  in 
respect  thereof  are  blended  into  one  debt, 
and  constitute  one  cause  of  action  within 
the  meaning  of  the  statute  in  question. 

[Parke,  B.— -There  is  a  distinction  be- 
tween one  entire  contract  and  one  cause  of 
action — Hesketh  v.  Faweeit  (5).] 

A  debt  may  consist  of  more  items  than 
one — Shaddick  v.  Bennett  (6).  ^his  view 
of  the  case  is  supported  by  the  58th  section 
of  the  act  of  parliament,  which,  gives  the 
county  court  jurisdiction  in  "  all  pleas  of 
personal  action  where  the  debt  or  damage 
claimed  is  not  more  than  20/.,  whether  on 
balance  of  account  or  otherwise"  It  is 
probable  that  these  latter  words  were  in- 
serted to  prevent  the  recurrence  of  the 
questions  which  were  raised  by  Clark  v. 
Askew  (7)  and  Porter  v.  Philpot  (8).  If 
the  interpretation  of  the  63rd  section,  in- 
sisted upon  by  the  other  side,  be  correct, 
that  section  is  unnecessary ;  for  a  party  who 
sues  for  a^  portion  of  his  demand,  and  omits 
to  include  the  whole  of  it,  is  not  entitled  to 
recover  the  difference  in  anoUier  action-— 
Dunn  V.  Murray  (9).  The  case  of  Hamblin 
V.  Hamblin  is  not  satisfactory,  as  the  Court 
appear  to  have  been  governed  solely  by  the 
case  of  The  King  v.  the  Sheriff  of  Here-- 
fordshirc^^They  referred  to  fViUiams  v. 
Lord  Bagot  {\0). 

Cur,  adv.  vuU, 

The  judgment  of  the  Court  was  now 
delivered  by— 

Pollock,  C.B. — In  this  case  a  prohibi- 
tion to  the  Judge  of  the  County  Court  of 
Worcestershire  was  moved  for;  a  rule  nisi 
granted  ;  and  cause  shewn  in  the  last  term, 
before  my  Brothers  Parke,  Alderson,  Piatt, 
and  myself.  It  appeared  from  the  affidavit, 
that  on  the   17th  of  September  last,  228 

(6)  11  Mee.  &  Wels.  S56;  s.  o.  12  Law  J.  Rep. 
(n.8.)  Excb.  826. 

(6)  4  B.  &  C.  769  ;  a.  c.  4  Law  J.  Rep.  K.B.  38. 

(7)  8  East,  28. 

(8)  14  Ibid.  344. 

(9)  9  B.  &C.  780;  8.c.  7  Law  J.  Rep.  K.B.320. 

(10)  a  Ibid.  772 ;  8.  c  2  Law  J.  Rep.  iCB.  152. 


Summonses  were  issued  out  of  the  county 
court,  at  the  suit  of  the  plaintiff  Grimbly 
against  the  defendant,  for  sums  amoontiog 
in  the  aggregate  to  303/.  19«. ;  one  claim 
only  amounting  to  the  sum  of  5/.,  and  many 
to  less  than  20s,  These  demands  arose  out 
of  an  order  alleged  to  have  been  given  by 
the  defendant,  a  railway  contractor,  to  the 
plaintiff,  a  grocer,  to  supply  with  goods  the 
workmen  employed  by  certain  penoas,  who 
were  sub-contractors  with  the  defendant 
Tickets  appear  to  have  been  given  by  the 
sub-contractors,  and  signed  by  them,  each 
for  a  certain  amount,  and  those  tickets 
amounted  to  3,000 ;  but  actions  were  brought 
not  for  each  supply,  but  apparently  each 
for  the  amount  of  all  the  supplies  to  one 
workman.  The  defendant's  i^&davit  denies 
all  liability  to  these  demands,  on  the  ground 
that  he  never  gave  the  order,  or  if  be  did 
that  he  was  not  primarily  liable,  but  only  as 
on  a  guarantie,  and  the  order  was  not  in 
writing.  But  for  the  purpose  of  the  preaeot 
decision,  this  is  wholly  immaterial,  the 
question  being  whether,  on  the  assumptioo 
that  he  was  indebted,  the  county  court  had 
jurisdiction.  This  depends  upon  the  true 
construction  of  the  Small  Debts  Act,  9  &  10 
Vict  c.  95,  particularly  section  63,  and  not 
upon  the  old  rule  of  the  common  Uw,  ai  to 
the  jurisdiction  of  the  county  court.  It  will 
be  proper,  however,  to  consider  what  that 
rule  was,  in  order  to  give  a  construction  to 
the  County  Court  Act.  At  common  lav. 
the  county  court  held  no  plea  of  debt « 
damages  to  the  walue  of  40s.  or  above— 
4  Inst,  266 ;  **  Placita  de  catallb  deUtia,  &&, 
quae  sdmmam  40s.  attingnnt  vel  eum  exce- 
dunt,  sine  brevi  regn  placitaii  non  debent," 
2  Inst.  302 ;  and  if  an  entire  contract  or 
debt  of  40s.  or  upwards  was  severed  into 
sums  below  40a.,  a  prohibition  was  granted 
—Roll.  Abr. '  Prohibition,'  317 ;  and  with- 
out saying  that  thedebtarose  in  an  entire  con- 
tract, Fitzherbert,  in  his  Nat,  Brev,  46,  lays 
it  down,  that  if  a  man  do  owe  unio  another  ms 
five  marks,  and  he  sue  several  phdnU  for  the 
same  in  th^  county  court,  or  any  other  coext 
(meaning,  no  doubt,  the  hundred  oooit  or 
court  baron)  against  the  debtor*  be  aball 
have  prohibition  thereof,  and  revene  the 
matter;  and  that  it  would  defraud  the  King  a 
court  of  its  jurisdiction.  This  doctrine  was 
applied  to  contracts  made  at  difierent  tUDA 
between  the  same  persons,  for  several  sonu 
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each  less  than  405.,  but  pat  together  amount- 
ing to  more,  in  an  Anon,  eate^  in  1  FentriSf 
65,  and  in  Girling  v.  Alders^  reported  in 
2  Keh,  617   by  die  name  of  Girling  v. 
AldM^  which  was  for  the  price  of  different 
parcels  of  malt,  sold  at  different  times; 
"  because,  though  they  be  several  contracts, 
yet  foiasmuch  as  the  plaintiff  might  have 
joined  them  all  in  one  action,  he  ought  so 
to  haye  done,  and  sued  in  the  court  above, 
and  not  put  the  defendant  to  an  unneeessarg 
vexation,  no  more  than  he  can  split  an  entire 
debt  into  divers,  to  give  the  inferior  court 
jnrisdiction  injraudem  legis.**    The  reason 
there  given  is  a  very  satisfactory  one,  for  it 
would  be  extremely  vexatious  if  a  plaintiff, 
from  whom  goods  had  been  purchased  in 
small  quantities,  at  small  prices,  at  dif- 
ferent times,  and  by  distinct  contracts,  either 
payable  immediately  or  on  credit  which  had 
expired,  instead  of  uniting  all  in  one  action, 
which  he  could  do  after  the  debts  were  all 
due,  should  divide  them  into  several,  and 
sue  for  each  in  a  separate  action  in  the 
county  eoort,  which  would  give  no  adequate 
relief  by  consolidating  them,  in  the  exercise 
of  their  equitable  jurisdiction  (if  they  had 
any),  as  a  superior  court  would ;  for  they 
could  not  unite  them,  so  as  in  the  aggregate 
to  exceed  or  be  equal  to  40«.     The  extent 
to  which  that  vexation  might  be  carried, 
may  be  illustrated  by  the  present  case,  in 
which  it  is  sworn  that  there  were  3,000 
different  tickets,  and  consequently  3,000 
different  items  or  separate  contracts.     It  is 
true,  indeed,  that  when  each  contract  was 
due*  in  cash,  the  creditor  might,  in  the 
absence  of  any  express  or  implied  contract 
to  the  contrary,  immediately  sue  for  it;  but 
when   several  debts  had  become  due  he 
could  unite  them  in  one  count  in  debt,  or 
simple  contract  in  indelntatue  assumpnt,  as 
one  entire  debt,  and  there  seems  no  good 
reason  why  he  should  not.     In  the  subse- 
quent case  of  The  King  v.  the  Sheriff  of 
Herefordehiret  the  judgment  of  Lord  Ten- 
terden,  that  to  bring  a  case  within  the  rule 
of  law  which  forbids  splitting,  the  cause  of 
action  must  be  one  and  entire,  is  at  variance 
with  the  law  laid  down  in  the  above-cited 
authorities.     The  case  itself  may  be  distin- 
gnished,  because  there  the  debts  were  treated 
as  being  entirely  distinct  and  separate  from 
each  other,  the  one  having  no  connexion 
with  the  other;  but  in  the  case  of  a  running 
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bill  with  a  tradesman,  the  items  are  generally 
connected,  the  first  contract  being  usually 
made  with  the  understanding  that  if  not 
paid  for  until  after  others  have  been  made, 
it  is  to  form  part  of  the  same  debt,  so  that 
several  items  are  to  be  united  into  one  bill* 
But  the  result  of  the  decision  altogether  is  to 
render  it  impossible  to  rely  on  the  authority 
of  the  former  cases,  which  otherwise  would 
have  disposed  of  the  present  question,  sup- 
posing it  to  be  decided  by  the  rule  of  the 
common  law.  The  present  case,  however, 
does  not  depend  upon  these  authorities,  but 
on  the  construction  of  the  recent  act,  9  &  10 
Vict.  c.  V.  By  the  58th  section  the  new 
Court  has  jurisdiction  in  all  pleas  of  personal 
actions  when  the  debt  or  damage  claimed  is 
not  more  that  20/.,  whether  on  balance  of 
account  or  otherwise.  This  clause  was  pro- 
bably introduced  in  consequence  of  the  pro- 
visions in  some  of  the  Court  of  Requests 
Acts,  that  the  act  should  not  extend  to  any 
debt  for  the  balance  of  an  account  originally 
exceeding  a  given  sum :  see  Porter  v,  Philpot, 
Be  that  as  it  may,  it  cannot  be  doubted  that 
the  clause  was  meant  to  give  jurisdiction, 
when  the  debt  claimed  consisted  of  various 
items,  either  together  originally  not  exceed- 
ing 20/.  at  the  time  of  the  suit,  or  being 
reduced  to  that  amount  by  payments,  or  in 
allowed  set-off  of  other  sums.  We  are  next 
to  consider  the  63rd  section,  and  the  whole 
question  turns  upon  the  meaning  of  the 
term,  "  cause  of  action'*  in  that  section.  It 
is  provided,  that  it  shall  not  be  lawful  to 
divide  any  cause  of  action,  for  the  purpose 
of  bringing  two  or  more  suits  in  any  of  the 
said  courts ;  but  any  plaintiff  having  cause 
of  action  for  more  than  20/.,  for  which  a 
plaint  might  be  entered  under  this  act,  if 
not  for  more  than  20/.,  may  abandon  the 
excess,  and  thereupon  the  plaintiff  shall,  on 
proving  his  case,  recover  to  an  amount  not 
exceeding  20/.;  and  the  judgment  of  the 
Court  upon  such  plaint  shidl  be  in  full 
discharge  of  all  demands  in  respect  of  such 
causes  of  action,  and  entry  of  the  judgment 
shall  be  made  accordingly. 

What  then  is  the  construction  of  the  term 
"cause  of  action"?  The  term  "debt  or 
damage*'  is  not  used  as  it  is  in  the  passage 
above  cited  from  4th  Intt.  266;  but  the 
more  extensive  term  adopted  is  "  cause  of 
action."  This  term  does  not  necessarily 
mean  a  cause  of  action  on  one  single  entire 
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contract,  for  there  may  be  one  cause  of 
action  on  several  debts,  contracted  at  differ* 
ent  tiroes,  and  in  by  far  the  greater  num- 
ber of  cases  a  count  in  indebitatus  assumpsH 
or  debt  is  founded  on  many  distinct  con- 
tracts, as  was  pointed  out  in  the  case  of 
Hesketh  v.  Faufeett^  and  one  count  may  be 
considered  as  one  cause  of  action.  To  provide 
that  one  cause  of  action  on  one  entire  contract 
should  not  be  divided  would  be  unnecessary 
and  surplusage;  and  though  an  argument 
that  a  clause  in  an  act  of  parliament,  if 
understood  in  one  sense  would  be  inopera- 
tive, in  another  operative,  is  not  by  any 
means  a  eondusive  one,  because^  must  be 
admitted  that  clauses  are  often  introduced 
ex  abundanti  cauteld ;  yet  it  is  of  some 
weight,  and  the  probability  is  that  the 
legislature  in  enacting  that  a  cause  of  action 
should  not  be  divided,  meant  a  cause  of 
action  which  but  for  the  enactment  would 
be  divisible ;  and  when  it  is  considered  to 
what  abuses  the  narrower  construction  of 
this  term  would  lead  (which  is  strongly 
exemplified  in  the  present  case,  in  which 
228  actions  have  been  commenced,  and 
8,000  might  have  been  brought),  we  think 
we  may  safely  conclude  that  the  terra 
'*  cause  of  action"  ought  to  be  interpreted 
eauee  of  one  action,  and  not  be  limited  to 
an  action  on  one  separate  contract.  But 
on  the  other  hand,  if  the  term  is  to  com- 
prise all  debts  that  might  be  included  in 
one  count,  debts  for  work  and  labour,  goods 
sold,  use  and  occupation,  though  totally 
unconnected  with  each  other,  which  might 
be  included  in  one  indebitatus  count,  would 
be  prevented  from  being  divided  under 
this  clause ;  and  if  indivisible,  and  the  cre- 
ditor brought  an  action  for  any  part,  he 
would  virtually  abandon  all  the  remainder 
by  the  operation  of  the  latter  part  of  the 
63rd  section.  In  such  a  case  Mr.  Justice 
Coleridge  held,  that  a  similar  clause  in  the 
Brighton  Court  of  Requests  Act  (3  &  4 
Vict.  c.  X.  s.  24.)  did  not  apply;  the 
demand  there  being  for  three  distinct  things, 
a  house  sold,  for  rent,  and  for  goods  sold, 
but  he  made  a  distinction  between  that 
case  and  one  where  a  debtor  has  a  bill 
running  from  day  to  day — Neale  v.  EUis. 
In  such  a  case,  though  each  item  of  goods 
supplied  or  work  done  constitutes  a  sepa- 
rate contract,  so  that  after  the  stipulated 
price  becomes  due,  the  tradesman  could  sue 


for  one  item,  yet  the  understanding  is  un- 
doubtedly that  it  shaU  be  united  with  oUier 
items  and  form  one  entire  demand;  and 
doubtless,  if  after  several  other  items  were 
added  to  the  first,  the  tradesman  were  to 
bring  separate  actions  for  each  as  &r  a  dis- 
tinct debt,  any  superior  court  would  deal 
with  such  a  proceeding  as  vexatious.    It 
appears  then,  that  a  great  ineonveBieoee 
would  follow  if  the  term  '*  cause  of  aetbn" 
were  interpreted  to  mean  cause  oi  action  on 
one  separate  contract,  and  also  if  the  cod- 
struction  were  to  be,  that  it  was  intended 
to  cover  all  contracts  executed,  however 
dissimilar  in  character,  that  "eould  be  in- 
cluded in  one  indebitatus    count,  whidi, 
according  to  the  modem  practice,  may  com- 
prise any  number  of  separate  unconnected 
contracts,    whenever    made,   each    hariiig 
ended  in  a  debt  before  the  commeneemeBt 
of  the  suit.  As  some  extension  must  be  given 
to  the  former  construction,  some  restriction 
must  be  put  on  the  latter ;  and  we  think 
that  we  ought  to  hold  that  the  63rd  danse 
does  apply  (whether  to  all  debts  which  could 
be  comprised  in  one  description  in  one 
count,  as  for  "  goods  sold,"  or  not,  we  need 
not  now  decide),  but  at  aU  events  to  the 
case  of  tradesmen's  bills,  in  which  one  item 
is  connected  with  another  in  this  sense, 
that  the  dealing  is  not  intended  to  termi- 
nate with  one  contract,  but  to  be  continuous, 
so  that  one  item  if  not  paid  shall  be  united 
with  anodier  and  form  one  entsre  demand. 
If  that  demand  exceed  204.  it  ceases  to  be 
within  the  jurisdiction  of  the  County  Court 
Act ;   and  therefbre,  we  think  that  on'  the 
ftucts  disclosed  in  the  affidavits  before  ui, 
all  the  debts  claimed  fall  within  that  descrip- 
tion, the  total  greatly  exceeding  20/.,  and 
consequently  they  ought  not  to  have  bees 
separated  into  di^rent  suits.  Whedierif  the 
total  had  only  amounted  to  20/.,  and  the 
items  then  been  separated  and  sued  for  by 
separate  plaints,  the  total  being  within  tht 
jurisdiction  of  the  county  court,  which  then 
could  have  given  adequate  rdi^  the  suitf 
could  have  been  prohibited,  is  a  fucsdoa 
which  need  not  now  be  discmwrf,    Sat 
when  the  total  exceeds  that  aasovat;  sed 
justice  cannot  be  done  in  ^e  coub^  eooit. 
we  think  that  that  court  has  nu  ]i 
and  a  prohibition  ought  to  go. 
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JONES  V,  BROWN.* 


Attorney,  Privilege  of— County  Court--^ 
94-10  Fiet.  c.  95.  m.  57.  and  l29.-^Costs 
^Suggestion  on  the  Roll. 

An  attorney  may  sue  tn  the  wperiar  courts 
for  a  debt  recoverable  in  the  county  court, 
and  his  right  to  costs  in  respect  thereof  is 
not  affected  by  the  67th  and  129/ A  sections 
of  the  SmaU  Debts  Act,  9  4*  10  Fiet.  e.  95. 

This  was  a  rale  calling  upon  the  plaintiff 
to  shew  caase  why  a  snggeation  should  not 
be  entered  on  the  roll,  for  the  purpose  of 
depriving  him  of  costs  under  the  provisions 
of  the  Small  Debts  Act,  9  &  10  Vict, 
c.  95  (1).     It  appeared  from  the  affidavits, 

*  Decided  in  Easter  term,  but  published  early 
on  account  of  its  general  utility. 

(])  The  following  aectiona  are  material : — 

56tb  sect  "  That  all  pleas  of  personal  actions, 
where  the  debt  or  damage  claimed  is  not  more  than 
20^,  whether  on  balance  of  account  or  otherwise, 
may  be  holden  in  the  county  court  without  writ ; 
.iod  all  such  actions  brought  in  the  said  court  shall 
be  heard  and  determined  in  a  summary  way  in  a 
court  constituted  under  this  act,  and  according  to 
the  provisions  of  this  act :  Provided  always,  that 
the  Court  shall  not  have  cognizance  of  any  action 
of  ejectment,  or  in  which  the  title  to  any  corporeal 
or  incorporeal  hereditaments,  or  to  any  toll,  fair, 
market,  or  franchise,  shall  be  in  question,  or  in 
which  the  validity  of  any  devise,  bequest,  or  limit- 
ation under  any  will  or  settlement  may  be  disputed, 
<  r  for  any  malicious  prosecution,  or  for  any  libel 
or  slander,  or  for  criminal  conversation,  or  for 
vrduction,  or  breach  of  promise  of  marriage." 

<>7th  sect  "  That  no  privilege,  except  as  herein- 
ift£r  excepted,  shall  be  allowed  to  any  person  to 
t^iempt  him  from  the  jurisdiction  of  any  court 
:iolden  under  this  act" 

1 28th  sect  "That  all  actions  and  proceedings 
vhich  before  the  passing  of  this  act  might  have 
heen  bronght  in  any  of  Her  Majesty's  superior 
<^>arts  of  record  where  the  plaintiff  dwells  more  than 
tventy  miles  from  the  defendant,  or  where  the 
cdUM  of  action  did  not  arise  wholly  or  in  some 
material  point  within  the  jurisdiction  of  the  court 
within  which  the  defendant  dwells,  or  carries  on  his 
business  at  the  time  of  the  action  brought,  or  where 
any  officer  of  the  county  court  shall  be  a  party 
txrept  in  respect  of  any  claim  to  any  goods  and 
I  hsttels  taken  in  execution  of  the  process  of  the 
cfart,  or  the  proceeds  or  value  thereof,  may  be 
hrought  and  determined  in  any  such  superior  court 
Ai  the  election  of  the  party  suing  or  proceeding,  as 
■f  this  act  had  not  been  passed." 

12dth  sect  "That  if  any  action  shall  be  com. 
v.enced  after  the  passing  of  this  act  in  any  of  Her 
Majesty's  superior  courts  of  record  for  any  cause 
other  than  those  lastly  hereinbefore  specified,  for 
«l)ich  a  plaint  might  have  been  entered  in  any 


that  the  plaintiff  was  an  attorney  residing 
in  London,  and  that  the  action  was  hrought 
hy  him  as  the  indorsee  of  a  hill  of  exchange 
for  18/.  3s.  against  the  defendant  as  the 
acceptor. 

The  defendant  at  the  time  of  the  com- 
mencement of  the  suit  resided  in  the  Old 
Kent  Road,  within  the  jurisdiction  of  the 
county  court  of  Surrey,  and  within  twenty 
miles  of  the  plaintiff's  residence,  and  the 
cause  of  action  arose  wholly  within  the 
jurisdiction  of  that  court. 

O,  F,  Pollock  shewed  cause. — There 
can  be  no  doubt,  that  the  privilege  of  an 
attorney  iefendant  of  being  sued  in  the 
superior  courts  only,  is  taken  away  by  the 
provisions  of  the  Small  Dehts  Act,  9  &  10 
Vict.  c.  95,  in  the  eases  to  which  that  act 
applies :  but  the  question  here  is  whether 
that  act  lias  also  taken  away  his  privilege  of 
suing  as  a  plaintiff  in  the  superior  courts, 
or  whether  he  is  bound  like  the  rest  of  the 
public  to  sue  in  the  county  court  in  certain 

court  holden  under  this  act,  and  a  verdict  shall  be 
found  for  the  plaintiff  for  a  sum  less  than  20/.,  if 
the  said  action  is  founded  on  contract,  or  less  than 
5/.  if  it  be  founded  on  tort,  the  said  plaintiff  shall 
have  judgment  to  recover  such  sum  only,  and  no 
costs ;  and  if  a  verdict  shall  not  be  found  for  the 
plaintiff  the  defendant  shall  be  entitled  to  bis  costs 
as  between  attorney  and  client,  unless  in  either  case 
the  Judge  who  shall  try  the  cause  shall  certify  on 
the  back  of  the  record  that  the  action  was  fit  to  be 
brought  in  such  superior  court" 

139th  sect  *'  That  if  any  person  shall  bring  any 
suit  in  any  of  Her  Majesty's  superior  courts  of 
record  in  respect  of  any  grievance  committed  by 
any  clerk,  bailiff,  or  officer  of  any  court  holden 
under  this  act,  under  colour  or  pretence  of  the  pn>« 
cess  of  the  said  court,  and  the  jury  upon  the  trial  of 
the  action  shall  not  find  greater  damages  for  the 
plaintiff  than  the  sum  of  20^,  no  costs  shall  be 
awarded  to  the  plaintiff  in  such  action,  unless  the 
Judge  shall  certify  in  court  upon  the  back  of  tbe 
record,  that  the  action  was  fit  to  be  brought  in  such 
superior  court" 

I40tb  sect  **  That  nothing  in  this  act  contained 
shall  be  construed  to  alter  or  affect  the  rights  or 
privileges  of  the  Chancellor,  Masters  and  Scholars 
of  the  Universities  of  Oxford  or  Cambridge  respec- 
tively as  by  law  possessed,  or  the  jurisdiction  of  the 
courts  of  the  Chancellors  or  Vice  Chancellofp  of 
the  said  universities,  as  holden  under  the  resj^etive 
charters  of  the  said  universities,  or  otherwise." 

141st  sect  *'  That  nothing  in  this  act  contained 
shall  be  construed  to  affect  tbe  courts  of  the^  lord 
warden,  or  of  the  vice  warden  of  the  stannaries  of 
Cornwall ;  but  this  prorisiou  shall  not  be  deemed 
to  prevent  the  establishment  of  any  court  under 
this  act  within  the  said  stannaries,  or  to  limit  or 
affect  the  jurisdiction  of  apy  court  so  established 
under  this  act." 
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cases,  on  pain  of  losing  his  costs.     The 
point  has  already  heen  solemnly  decided  in 
two  cases  that  were  argued  in  the  Queen's 
Bench  in  Hilary  term  last,  and  determined 
on  the  Ist  of  May.     The  cases  are  Lewis 
V.  Hanee  and  Janes  v.  Savage  {2),     The 
decision  in  those  cases  is,  that  an  attorney 
in  a  superior  court  suing  for  a  debt  recover- 
able in  the  county  court  is  entitled  to  his 
full  costs,  his  privilege  when  plaintiff  not 
having  been  taken  away  by  the  67th  and 
129th  sections  of  the  9  &  10  Vict.  c.  95. 
The  words  in  the  67th  section,  "  that  no 
privilege  except  as   hereinafter    excepted 
shall  be  allowed  to  any  person  to  exempt 
him  from  the  jurisdiction  of  the  county 
court,"  cannot  apply  to  the  case  of  a  plain" 
tiff^  who  cannot  be  considered  in  any  sense 
to  be  exempt  from  the  jurisdiction  of  a 
court,  as  it  depends  upon  himself  whether 
or  not  he  will  come  within  the  jurisdiction 
of  the  county  court.     Board  v.  Parker  (3) 
is  in  point.     There  by  the  39  &  40  Geo.  3. 
c.  104.  s.  10,  (the  London  Court  of  Con- 
science Act,)  it  was  enacted,  '*  that  no  privi- 
lege shall  be  allowed  to  exempt  any  person 
from  the  jurisdiction  of  the  said  court  of 
requests  on  account  of  his  being  an  attorney 
or  solicitor,  or  any  other  officer  of  any  of 
the  courts  of  law  or  equity  at  Westminster, 
or  of  any  other  court  whatsoever ;  but  that 
all  attomies,  solicitors,  and  officers  shall  be 
subject  to   the   several   processes,   orders, 
judgments  and  executions  of  the  said  court 
of  requests,  in  the  same  manner  as  any 
other  persons  are  subject  to  the  same  by 
the  said  recited  acts  and  this  act  or  any  of 
them."     In  the  construction  of  that  section 
it  was  held  that  an  attorney  plaintiff  was 
not  compellable  to  sue  in  the  inferior  court 
on  pain  of  losing  his  costs.      After  the 
passing  of  the  Uniformity  of  Process  Act, 
2  Will.  4.  c.  39,  which  enacts,  that  ac- 
tions shall  be  commenced  by  writ  of  sum- 
mons, it  was  contended  that  the  privilege 
of  the  atComey  was  at  an  end  ;  but  it  was 
held,  that  his  privilege  was  not  abolished, 
although  he  was  compelled  to  sue  by  writ 
of  summons — Dyer  v.  Levy{Ai).     By  the 
23  Geo.  3.  c.  33.  s.  19,  (the  Middlesex 
County  Courts  Act),  it  is  enacted,  that  in 
case  any  action  of  debt,  or  action  upon 

(2)  Ante,  Q.B. 

(3)  7  East,  47. 

(4)  4  Dowl.  P.C.  630. 


assumpsit  shall  be  commenced  m*  proaeeated 
after,  &c.  in  any  of  His  Majesty's  eonrts  of 
record  at  Westminster,  and  the  defendant 
at  the  time  of  such  action  brought  be  liable 
to  be  summoned  to  the  county  court,  and 
the  jury  upon  the  trial  shall  find  damages 
under  40«.,  in  such  case  no  costs  shall  be 
awarded  to  the  plaintiff,  but  the  defendant 
shall  be  entitled  to  double  costs  of  soit 
Upon  the  construction  of  that  act  it  iras 
also  held,  that  an  attorney  was  not  bound 
to  sue  in  the  county  court— /fKUfjr  ?. 
Jordan{j5i).  The  only  privileges  that  are 
exempted  by  positive  words  from  the  jum- 
diction  of  the  county  courts  are  those  referred 
to  in  the  140th  and  the  141st  sections, 
relating  to  the  universities  and  the  stan- 
naries courts  of  Cornwall.  He  also  referred 
to  Wright  v.  Skinner  (fi\  Armington's  cau 
(7),  Gardner  v.  Jessop  (8),  Silk  v.  RenneU 
(9), — (He  was  then  stopped  by  the  Court) 

Pearson^  in  support  of  the  rule.— The 
legislature  intended  by  the  County  Courts 
Act  to  abolish  all  privilege.  With  respect 
to  the  late  cases  of  Lewis  v.  Hanct  and 
Jones  V.  Savage^  this  Court  will  not  be 
bound  by  that  jifdgment,  unless  it  coincides 
with  their  own  opinion,  as  the  present  case 
cannot  be  taken  to  a  court  of  error.  The 
question  turns  upon  the  words  of  the  67th 
section,  which  may  mean  that  no  person 
shall  be  exempt  from  the  jurisdiction  of  the 
county  courts  in  respect  of  costs. 

[Parke,  B. — That  cannot  be  the  mean- 
ing of  the  section.  The  inferior  court  has 
no  jurisdiction  as  to  costs.  If  an  action  is 
brought  in  the  superior  court,  which  ought 
to  be  brought  in  the  court  below,  it  is  the 
superior  and  not  the  inferior  court  vhkh 
deprives  the  party  of  costs.] 

If  attomies  are  not  compelled  to  sne  in 
the  county  courts  very  serious  consequences 
will  ensue,  as  attomies  will  be  at  libert}-  in 
such  case  to  buy  up  small  bills  of  exchange, 
and  sue  upon  them  in  the  superior  courts 
for  the  mere  purpose  of  costs. 

Pollock,  C.B. — This  rale  must  be  dis- 
charged.    A  long  series  of  authorities  has 

(5)  Cited  in  the  noto  to  Wiltshin  r.  Lb)7<^> 
1  Doug.  382. 

(6)  I  Mee.  &  Wels.  144 ;  s.  c  f  Uir  J.  R«F 
(n.8.)  Ezeh.  89. 

(7)  Palm.  403. 

(8)  2  Wils.  42. 

(9)  3  Burr.  Id83. 
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decided  that  the  privilege  of  an  attorney  to 
sue  in  the  superior  courts  is  not  taken  away 
by  words  similar  to  those  used  in  the  present 
case.  Now,  it  is  not  an  inconvenient  mode 
of  construing  statutes  to  presume  that  the 
legislature  were  acquainted  with  the  state  of 
the  law  at  the  time  they  passed  the  present 
act  of  parliament ;  and  if  the  state  of  the  law 
was  such  that  words  similar  to  those  in  the 
present  County  Courts  Act  were  insufficient 
to  take  away  the  privilege  of  the  attorney, 
wby  are  we  to  suppose  that  more  was  meant 
by  the  legislature  hy  the  new  than  by  the 
old  statute?  We  should  not  be  justified  in 
ovemxling  a  long  series  of  cases, 

Pabke,  B.,  Rolfe,  B.  and  Platt,  B. 
concurred. 

G,  F,  Pollock  then  contended,  that  the 
rule  having  been  moved  with  costs,  ought 
to  be  discharged  with  costs,  there  being  a 
rule  of  the  courts  to  that  effect. 

[Parke,  B. — The  rule  that  has  been  re- 
fened  to  relates  to  motions  for  irregularity 
(10).] 

Pollock,  C.B. — The  rule  will  be  dis- 
charged with  costs,  as  it  has  been  moved  for 
in  the  £sice  of  direct  authorities. 

Rolfe,  B. — That  is  a  more  satisfactory 
gronnd  for  discharging  the  rule  with  costs, 
than  that  the  defendant  has  asked  what  he 
is  not  entitled  to. 

RuU  discharged^  with  costs. 


u 


IVIMEY  V.  HABKS.* 


1847. 
May 

Attorney  and  Solicitor — BiU  of  Costs, 
Form  of,  upon  Delivery  under  6^7  Vict, 
c.  73.  s.  37. — Court  in  which  Business  done* 

In  an  action  for  the  recovery  of  fees,  ^c», 
for  business  done  by  an  attorney  and  solicitor, 

(10)  The  mle  referred  to  is  the  37  Geo.  S.  K.B., 
7  Term  Rep.  82 :  **  It  is  ordered,  that  in  all  cases 
where  a  rule  is  obtained  to  shew  cause  why  pro- 
ceedings should  not  be  set  aside  for  irregularity 
vith  costs,  and  such  rule  is  afterwards  discharged 
generally  without  any  special  direction  upon  the 
matter  of  costs,  it  is  understood  to  be  discharged 
with  costs ;  and  the  latter  rule  must  be  drawn  up 
accordingly."  And  see  Hayward  v.  Ribbans,  3 
Bait,  313;  TSlley  v.  Henly,  1  Chitt  Rep.  136; 
Anonymous,  ibid.  898,  note;  The  King  v.  the  Sheriff 
of  Middlesex,  1  Cr.  &  M.  482 ;  «.  c.  2  Law  J.  Rep. 
(n.s.)  Esch.  234. 

*  Decided  in  Easter  term,  1847. 


it  appeared  that  the  hiU  of  costs  delivered 
under  the  provisions  of  the6^7  Vict,  c.  78. 
s.  d7i  contained  charges  for  business  done  in  a 
Chancery  suit,  headed  Churchill  ats.  Marks, 
and  also  charges  relating  to  a  suit  between  the 
defendant  and  one  E,  which  from  the  nature 
of  the  items  must  have  b^en  in  one  of  the 
superior  courts  of  law;  but  in  which  it  did 
not  at  all  appear.  It  was,  however,  proved 
that  for  such  items  as  the  bUl  comprised  the 
charges  were  the  same  in  all  the  superior 
courts  of  law: — Held,  that  there  was  no 
delivery  of  a  sufficient  biU  of  such  fees,  ^c, 
under  the  above  statute;  and  the  plaintiff  was 
nonsuited.  The  bill  should  have  stated  in 
what  court  the  common  law  business  was  done. 

Deht  for  work  and  labour  as  an  attorney 
and  solicitor,  and  for  fees  due  and  payable 
in  respect  thereof.  There  were  also  counts 
for  money  paid,  and  for  money  due  on  an 
account  stated. 

The  defendant  pleaded  to  the  first  and 
second  counts,  that  the  plaintiff  was  an 
attorney  of  her  Majesty's  Court  of  Exche- 
quer at  Westminster,  and  a  solicitor  of  her 
Majesty's  High  Court  of  Chancery ;  and 
that  the  said  work  was  business  done  by 
him  as  an  attorney  and  solicitor,  and  the 
said  materials  were  provided  by  the  plain- 
tiff as  aforesaid  as  an  attorney  and  solicitor, 
in  and  about  the  sidd  work  and  business, 
and  not  otherwise ;  and  that  the  said  money 
in  the  said  first  count  mentioned  consisted 
of  fees  and  charges  for  the  said  business  so 
done,  &c, ;  and  that  the  said  money  in  the 
second  count  mentioned  to  have  been  paid 
was  so  paid  by  the  plaintiff  as  an  attorney 
and  solicitor  in  disbursements  for,  in,  and 
about  the  said  work  and  business,  &c. :  that 
no  bill  of  the  said  fees,  charges,  and  dis- 
bursements, &c.,  subscribed  with  the  proper 
hand  of  the  plaintiff,  was  one  calendar 
month  or  at  any  time  before  the  commence- 
ment of  this  suit  delivered  to  the  defendant, 
or  sent  by  the  post  to  or  left  for  the  defen- 
dant at  his  counting-house,  office  of  busi- 
ness, dwelling-house,  or  last-known  place 
of  abode ;  nor  was  any  bill  of  the  said  fees, 
charges,  and  disbursements,  &c.,  one  ca- 
lendar month  or  at  any  other  time  before 
the  commencement  of  this  suit  delivered 
unto  the  defendant,  inclosed  in  or  accom- 
panied by  a  letter,  subscribed  with  the 
proper  hand  of  the  plaintiff,   referring  to 


166 


EXCHEaUER  OF  PLEAS: 


Buch  bill,  as  required  by  tbe  statute  in  sucb 
case  made  and  provided,  &c. 

Replication,  that  a  bill  of  the  said  fees, 
&c.  was,  one  calendar  month  before  the 
commencement  of  this  suit,  to  wit,  on  &e., 
duly  left  for  the  defendant  at  his  office  of 
business,  inclosed  in  a  letter,  subscribed 
with  the  proper  hand  of  the  plaintiff,  to  wit, 
with  the  plaintiff's  own  name,  referring  to 
such  bill,  in  manner  and  form  as  required 
by  the  said  statute. 

The  cause  was  tried,  before  Piatt,  B., 
when  it  appeared  that  the  action  was  brought 
to  recover  the  sum  of  SSL  I5s»  Si.,  charges, 
&c,  in  respect  of  business  done  by  the  plidn- 
tiff  as  an  attorney  and  solicitor  for  the  de- 
fendant. A  bill  thereof,  inclosed  in  a  letter, 
signed  by  the  plaintiff,  was  delivered  at  the 
defendant's  residence.  It  contained  charges 
for  business  done  in  a  Chancery  suit,  headed 
Churchill  ats.  Marks  (1),  and  also  charges 
for  business  done  in  a  suit  between  the 
defendant  and  one  Erskine ;  but  the  bill  did 
not  specify,  nor  was  there  anything  in  it  to 
shew,  in  what  court.  It  was,  however, 
manifest  from  the  items  charged  for  (term 
fees,  summonses  for  time  to  plead,  attending 
summonses.  Judge's  clerk's  fees,  &c.)  that  it 
must  have  been  in  one  of  the  superior 
courts  of  law ;  and  it  was  proved  that  the 
charges  for  all  those  items  in  the  bill  were 
the  same  in  each  of  the  superior  courts  of 
law.  The  defendant  contended  that  the 
plaintiff  ought  to  be  nonsuited,  inasmuch 
as  he  had  delivered  no  such  bill  of  charges 
as  under  the  6  &  7  Vict  c.  73.  s.  87.  was 
necessary  before  he  was  entitled  to  recover. 
Under  the  direction  of  the  learned  Judge,  the 
plaintiff  had  a  verdict,  with  leave  reserved 
to  the  defendant  to  move  to  enter  a  nonsuit. 

Peacock^  in  Michaelmas  term,  1846,  ob- 
tained a  rule  accordingly. 

Farrer  now  shewed  cause.— This  case 
depends  on  the  construction  of  the  6  &  7 
Vict.  c.  73.  s.  37.  (2),  which  was  under  the 
consideration  of  the  Court  in  the  case  of 

(1)  Erroneoaslj  for  Marks  ato.  Chnrehill,  nod  on 
this  poiot  there  was  leaye  to  reduce  the  verdict,  if 
the  Court  should  think  the  description  insufficienL 

(2)  Which  enacts,  "that  from  and  after  the 
passing  of  that  Act,  no  attorney  or  solicitor,  nor  any 
executor,  administrator,  or  assignee  of  any  attorney 
or  solicitor,  shall  commence  or  maintain  any  action 
or  suit  for  the  recovery  of  any  fees,  charges,  or  dis- 
bursements for  any  business  done  by  such  attorney 
or  solicitor  until  the  expiration  of  one  mouth  after 


Engleheart  v.  Moore  (3).  There  (his  Coml 
held  that  an  attorney's  bUl  must  give,  m 
some  part  of  it,  substantial  information  in 
what  court  the  business  was  done;  tbe 
reason  of  which  is  stated  by  Alderson,  B., 
who  says,  "  With  the  view  to  the  taxatioD 
and  payment  of  the  bill,  if  the  cUent  denied 
it,  the  legislature  intended  that  the  client 
should  be  informed  when  each  item  of  tbe 
business  was  done,  and  that  the  attorney 
should  hold  his  hand  for  a  month  after  the 

such  attorney  or  solicitor,  or  executor,  administntor, 
or  assignee  of  such  attorney  or  solicitor,  shall  hsve 
delivered  unto  the  partv  to  be  charged  therewith,  or 
sent  by  the  post  to,  or  left  for  Kim  at  bis  cmiatiiig* 
house,  office  of  business,  dwelKng-hoose,  or  laat- 
known  place  of  abode,  a  bill  of  such  fees,  charges, 
and  disbursements,  and  which  bill  shall  either  be 
subscribed  with  the  proper  band  of  such  sttoniey 
or  solicitor,  (or,  in  the  case  of  a  partnership,  byssv 
of  the  partners,  either  with  his  own  name,  or  with 
the  name  or  style  of  such  partnership,)  or  of  the 
executor,  administrator,  or  aasignee  of  such  attoing 
or  solicitor,  or  be  inclosed  in  or  accompanied  by  s 
letter,  subscribed  in  like  manner,  referring  to  tuck 
bill;  and  upon  the  application  of  Ae  party  charge^ 
able  by  such  bill  within  such  month  it  shall  be 
lawful,  in  case  the  business  contained  in  such  bill, 
or  sny  part  thereof,  shall  have  been  transacted  ia 
the  High  Court  of  Chancery,  or  in  any  other  conn 
of  equity,  or  in  any  matter  of  bankmptcy  m  lunacy, 
or  in  case  no  part  of  such  business  shall  have  bea 
transacted  in  any  court  of  law  or  equity,  for  the 
Lord  High  Chancellor,  or  the  Master  of  the  Rolls, 
and  in  ease  any  part  of  such  business  shall  hate 
been  transacted  in  any  other  conrt,  for  the  Courts  sf 
Queen's  Bench,  Common  Pleas,  Exchequer,  Comt 
of  Common  Pleas  st  Lancaster,  or  Court  of  Pless  ai 
Durham,  or  any  Judge  of  either  of  them,  and  they 
are  hereby  respectively  required  to  rder  soeh  faill« 
and  the  demand  of  such  attorney  or  solicitor,  tit- 
cntor,  administrator,  or  assignee,  thcmipaa  to  be 
taxed  and  settled  by  the  proper  officer  ot^mt  court 
in  which  such  reference  shallbe  made,  without  say 
money  being  brought  into  court"  It  then  proridcf 
that  no  such  reference  shsll  be  made  after  verdict 
obtained,  or  a  writ  of  inquiry  executed,  or  after  the 
expiration  of  twelve  months  after  such  bill  ahall 
have  been  delivered,  except  under  speda]  exrcosH 
stances,  to  be  proved  to  the  satisfaction  of  the  Comt 
or  Judge  to  whom  the  application  for  such  re^ 
rence  shsll  be  made;  snd  that  if  on  titrtifln  more 
than  one-sixth  of  the  bill  be  taken  oil;  libe  costs  d 
taxation  shall  be  paid  by  the  attorney,  and,  if  leB 
than  one-sixth,  then  by  the  party  ehaifoaUe  vitk 
the  hill»  It  also  empowers  a  *'  Jndg«  of  say  of  Ae 
superior  courts  of  law  or  equity  to 
attorney  or  solieitor  to  commcnoe  an 
for  the  recovery  of  his  liMs,  Arc, 
month  shall  not  have  expired  from  tbe  ds^siy  ^ 
a  bill  as  sforesaid,  on  proof  to  die  safisftrti—  sf  the 
Judge  that  there  is  probable  cause  for  baBsfiag  that 
such  party  is  about  to  quit  England.** 

(3)15  Mee.  &  Wels.  548 ;  s.  o.  U  Uv  J.  Bep. 
(n.s.)  Exch.  312. 
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delivery  of  the  bill,  for  the  expreM  purpose 
of  giving  the  client  a  full  opportunity  of 
ascertuining  whether  the  business  was  done, 
and  whether  the  charges  are  reasonable. 
For  this  purpose  it  is  very  material  that  the 
bill  should  shew  in  what  court  the  business 
was  done,  because  the  fees  are  different  in 
different  courts.*'  The  reason  of  that  case 
does  not  apply  here,  because  the  charges 
for  ail  the  common  law  items  in  this  bill 
would  be  the  same  in  each  of  the  courts. 
At  all  events  the  plaintiff  is  entitled  to  re- 
cover for  that  part  of  the  bill  which  relates 
to  the  Chancery  suit.  With  respect  to  that 
portion  of  the  business  done,  the  statute  has 
been  complied  with,  and  for  that  the  plain- 
tiff may  recover — Drew  v.  Clifford  (4),  and 
fValler  v.  Laey  (5).  Under  the  42nd  sec- 
tion of  the  statute  of  Victoria  the  defendant 
might  have  referred  the  bill  for  taxation  to 
the  taxing  oflScer  of  the  Court  of  Chan- 
cery, who  would  have  handed  it  over  to  an 
officer  of  one  of  the  courts  of  law  for  the 
taxation  of  those  charges  which  were  for 
business  done  in  one  of  them. 

[Parke,  B.— The  reason  given  by  my 
Brother  Alderson  in  Engleheart  v.  Moore  is 
not  the  only  reason  for  requiring  the  name 
of  the  court  in  which  the  business  is  done  to 
be  mentioned.  In  the  case  of  Martindale 
T.  Falkner(6),  Tindal,  C.J.  said,  "  I  agree 
entirely  with  the  decision  of  the  Court  of 
Uueen's  Bench  in  Lewis  v.  Primrose  {7), 
that  although  the  statute  (the  2  Geo.  2.  c.  23. 
s.  23.)  does  not  in  express  terms  require 
the  court  and  cause  to  be  mentioned,  yet  it 
follows  from  the  general  scope  and  object 
of  the  clause  that  such  information  is  neces- 
sary, in  order  to  enable  the  client  to  ascer- 
tain to  what  Court  or  Judge  he  is  to  apply 
for  taxation  of  the  bill."  My  Brother  Maule 
differed  from  the  other  Judges  as  to  the 
safficiency  of  the  particular  bill  delivered  in 
that  case ;  he  pot  a  more  liberal  construction 
^m  the  statute,  on  the  ground  that  the  de- 
livery of  an  attorney's  bill  is  required  for 
the  information  of  ignorant  persons,  and  not 
for  those  skilled  in  the  law  and  practice  of 
the  courts.  I  do  not  see  why  the  same 
reason  which  applied  to  the  repealed  statute 

(4)  2  C«r.  &  Pay.  69. 

(.>)  1  Man.  &  Gr.  54;  8.c.  SLaw  J.  B^  (na) 
C.P.  217.  -^  V      / 

(6)  15  Uw  J.  Rep.  (n.s.)  C.P.  91. 

(7)  6  Q.B.Rep.  265;  8.c.  13  Law  J.  Rep.  (n.8.) 
y.B.  269. 


should  not  apply  to  the  statute  now  in  force, 
and  certainly  the  most  skilful  person  could 
not  tell  from  this  bill  in  which  court  the 
business  was  done.] 

Peacock,  in  support  of  the  rule,  was 
directed  to  argue  only  the  question  of  the 
plaintiff's  right  to  recover  for  that  part  of 
the  bill  which  related  to  the  suit  in  Chancery. 
— This  is  an  entire  bill,  and  if  bad  in  part 
it  is  bad  altogether ;  otherwise  how  can  an 
attorney  advise  as  to  whether  the  bill  should 
be  taxed  or  not?  because  unless  one-sixth  of 
the  whole  were  taxed  off,  the  party  would 
have  to  pay  the  costs  of  taxation.^^He  was 
then  stopped.) 

Pollock,  C.B.  —  With  respect  to  the 
plaintiff^ s  right  to  recover  for  that  portion 
of  the  bill  which  contains  charges  for  busi- 
ness done  in  Chancery,  the  case  of  Waller 
V.  Lacy,  relied  on  by  the  plaintiff^s  counsel, 
is  not  now  applicable,  for  there  is  this  differ- 
ence between  the  statute  on  which  that  case 
was  decided  and  the  present — ^that  under  the 
presentstatute  every  part  of  an  attorney's  bill 
is  taxable,  whether  it  be  for  business  done  in 
or  out  of  court.  Moreover,  the  point  was  not 
decided  in  WaUer  v.  Lacy ;  for  it  was  given 
up  by  the  defendant's  counsel  on  the  case  of 
Drew  V.  Clifford  being  cited.  In  that  case 
Lord  Tenterden  did  not  decide  the  point, 
but  only  directed  the  jury  to  find  for  the 
plaintiff,  and  gave  the  defendant  leave  to 
move  upon  it.  In  the  case  of  HiU  v.  Hum^ 
phreys  (8),  it  was  held,  that  if  an  attorney 
introduce  into  his  bill  certain  items  connected 
with  his  professional  capacity,  though  not 
immediately  within  the  words  of  the  2 
Geo.  2.  c.  23,  and  in  an  action  oo  the  bill 
&il  because  it  was  not  properly  delivered 
according  to  the  statute,  he  must  fail  alto- 
gether. I  think  that  case  was  correctly 
decided,  and  for  good  reasons.  If  an  attor- 
ney in  his  bill  charges  for  business  done  in  a 
court  of  law,  and  does  not  distinctly  state  in 
what  court,  it  is  the  same  as  if  no  court  at  all 
were  stated  and  he  cannot  recover,  although 
the  bill  with  respect  to  charges  therein  for 
business  done  in  Chancery  is  sufficient. 
The  whole  is  to  be  taxed.  The  present  bill 
IS  not  such  a  bill  as  an  attorney  could  pro- 
perly advise  his  client  upon  as  to  the  pro- 
priety of  having  it  taxed ;  and  tiierefore  I 
think  that  under  the  provision  of  this  statute 

(8)  2  Bos.  &  Pul.  348. 
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it  is  not  sufficient^  and  the  rule  must  be 
absolute. 

Parke,  B.,  Rolfe,  B.  and  Platt,  B.  con- 
curred. 

Rule  absolute. 


1848.     \ 
.31.  J 
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In  re  owynne  v.  knioht. 


Prohibition — County  Court — SmaU  Debts 
Act,  9  4*  10  VicU  c.  95.  «.  SS.^Corporeal 
or  Incorporeal  Hereditament  "^  Local  Act, 
Construction  of, 

A  local  act  of  parliament  empowered  <rtM- 
tees  to  build  a  church  and  to  make  rates  on 
all  houses  in  the  parish,  one  half  on  the  land- 
lords, the  other  half  on  the  tenants.  It  was 
also  enacted,  that  the  tenants  should  first 
pay  the  whole  rate  and  deduct  a  moiety  out 
of  the  rent,  and  that  every  landlord  should 
aUow  of  such  deduction  *' notwithstanding 
any  agreement  to  the  contrary,**  After  the 
passing  of  this  act  certain  premises  in  the 
parish  were  leased,  the  tenant  covenanting 
to  pay  all  rates  and  taxes.  The  landlord 
having  refused  to  deduct  half  the  church" 
rate  from  the  rent,  on  the  ground  that  the 
act  extended  only  to  agreements  in  existence 
at  the  time  of  its  passing,  the  plaintiff  served 
him  with  a  plaint  from  the  county  court. 
The  Court  refused  a  writ  of  prohibition, 
*^the  title  to  any  corporeal  or  incorporeal 
hereditaments"  within  the  Small  Debts  Act, 
9  4*  10  Vict,  c,  95.  s,  58»  not  being  in  ques^ 
tion;  and  semble,  per  Parke,  B., — that  the 
local  act  did  not  apply  to  agreements  entered 
into  subsequently  to  the  time  of  its  passing. 

H,  Hill  moved  for  a  prohibition  to  be 
directed  to  a  Judge  of  a  county  court,  esta- 
blished by  the  9  &  10  Vict.  c.  95,  to  restrain 
him  from  proceeding  further  in  a  suit  of 
Gwynne  v.  Knight,  which  had  been  brought 
in  that  court.*-The  question  turns  upon 
the  construction  of  the  d9th  and  40th  sec- 
tions of  a  local  and  personal  act,  57  Geo.  3. 
c.  Izxii.  for  rebuilding,  &c.  the  church  and 
churchyard  of  St.  Paul's,  Shadwell ;  and 
also  upon  the  meaning  of  the  58th  section 
of  the  Small  Debts  Act.  The  39th  section 
of  the  local  act  empowers  certain  trustees  to 
make  rates  on  all  houses,  &c.  in  the  parish 
rateable  to  the  poor,  one  half  on  the  land* 
lords,  and  the  other  half  on  the  tenants. 
By  the  40th  section,  every  tenant  shall  first 


pay  the  whole  rate,  and  then  be  entitled  to 
deduct  from  his  rent  one  moiety  of  Bocfa 
rate,  and  every  landlord   shall  allow  of 
such  deduction  accordingly,  notwUhstanding 
any  agreement  to  the  contrary.  Subsequently 
to  the  passing  of  this  statute  a  lease  of  pre- 
mises within  the  parish  was  granted,  the 
tenant  covenanting  to  pay  all  parliamentary 
and  other  taxes  and  rates.     The  tenint 
paid  the  full  amount  of  rent,  and  also  church- 
rates  for  a  year  and  a  half;  but  the  hmdlord, 
contending  that  the  clause  in  the  statute, 
"notwithstanding    any  agreement  to  the 
contrary,'*  applied  only  to  agreements  made 
before  the  passing  of  the  act,  refused  to 
deduct  the  amount  of  church-rates  from  the 
rent.     The  tenant  thereupon  issued  a  plaint 
in  the  county  court  against  the  landlord  for 
the  recovery  of  71.  10s.,  being  half  the 
amount  of  the  church-rate.     On  the  case 
being  called  on  for  hearing,  the  Judge  of  the 
county  court  expressed  a  doubt  whether 
the  matter  came  within  his  jurisdiction,  and 
desired  the  parties  to  take  the  opinion  of 
one  of  the  superior  courts  upon  the  point. 
The  question  arises  on  the  58th  section  of 
the  Small  Debts  Act,  "  Provided  always, 
that  the  Court  shall  not  have  cognisance  of 
any  action  of  ejectment,  or  in  which  the  tiik 
to  any  corporeal  or  incorporeal  kertdiU' 
menC*   shall  be  in  question.     The  Judge 
doubted  whether  under  these  words  the 
landlord's  title  to  his  rent  did  not  come  in 
question. 

[Parke,  B. — The  reasonable oonstniction 
of  the  local  act  is,  that  it  reUn  to  agree- 
ments subsisting  at  the  time  when  it  passed. 
Occupiers  of  houses  and  landlords  could 
not  foresee  that  an  act  of  parHaoaent  would 
impose  upon  the  parish  the  expense  of 
buUding  a  church.  But  what  is  there  b 
the  act  to  prevent  a  tenant  after  the  passbg 
of  the  act  from  agreeing  with  his  landlord 
to  pay  church-rates  ?] 

Pollock,  C.B.— I  think  the  defieadant 
in  this  case  is  not  entitled  to  a  piobibitiin. 

Parks,  B.— The  title  to  any  ooipoieti 
or  incorporeal  hereditament  cannot  eooie  i& 
question  in  this  case.  The  only  point  it 
how  the  landlord's  rent  is  to  be  paid  f  Hii 
right  to  it  is  admitted.  There  it  no  graud 
for  a  prohibition. 

Alderosn,  B.  and  Platt,  B.  euiieuneA> 

Rmter^mtei, 
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B0U8FIELD  V.  EDGE.* 


Pleading'^Issuable  Plea — Irregularity — 

Judgment, 

Declaration  containing  a  count  by  indorsee 
against  indorser  of  a  bill  of  exchange  and  a 
count  on  an  account  stated.  Plea,  that  the 
defendant  did  not  indorse  the  said  bill  in 
the  said  first  count  mentioned,  in  manner  and 
form  as  in  the  said  first  count  mentioned. 
The  defendant  being  under  terms  to  plead 
issuablgj  the  plaintiff  signed  judgment  on 
the  ground  that  the  plea  being  pleaded  to 
the  whole  declaration,  and  containing  no 
answer  to  the  last  count,  it  was  not  an  issuable 
plea : — Held,  that  the  judgment  was  irre- 
gular. 

A  plea  is  not  non-issuable  which  is  only 
had  on  special  demurrer. 

Assumpsit.  The  first  count  of  the  decla- 
ration was  by  an  indorsee  against  the  in- 
dorser of  a  bill  of  exchange.  There  was 
also  a  count  on  an  account  stated. 

Plea — ^And  the  said  defendant  by  his 
attorney  says  that  he  did  not  indorse  the 
snid  biU  in  the  said  first  count  mentioned, 
in  manner  and  form  as  in  the  said  first 
count  mentioned.  And  as  to  the  last  count 
of  the  said  declaration,  the  defendant  says 
that  he  did  not  promise  in  manner  and  form 
as  in  that  count  alleged,  &c. 

The  defendant  being  under  terms  to  plead 
issaably,  the  plaintiff  signed  judgment  on 
the  ground  that  the  first  plea  being  pleaded 
to  the  whole  declaration,  and  containing  no 
answer  to  the  second  count,  it  was  not 
issuable.  A  rule  having  been  obtained  to 
V.  t  aside  the  judgment  for  irregularity, — 

Prentice  now  shewed  cause. — ^The  first 
:  lea  should  have  been  confined  in  terms  to  the 
nrst  count ;  and  not  being  so,  it  must  be  taken 
as  pleaded  to  the  whole.  In  Putney  v.  Swan 
[\\  the  declaration  contained  two  counts, 
one  on  a  bill,  and  the  other  on  an  account 
>tated.  The  defendant  pleaded  that  he  did 
not  accept  the  bill,  but  took  no  notice  of  the 
Kcount  stated.  Parke,  B.  there  says,  ''as this 
()leadoes  not  profess  to  be  confined  toonepar- 
icular  count,  it  must  therefore  be  taken  to  be 
Btended  as  an  answer  to  the  whole  declara- 

*  Decided  in  Trinity  term. 
<1)  2  Mee.&  Wela.72i  B.C.  6  Law  J.Rep.  (n.s.) 
Uch.  20. 
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tion."  Then  the  first  plea,  being  no  answer  to 
the  last  count,  is  bad  on  special  demurrer— r 
Parratt  v.  Goddard  (2).  When  a  defen- 
dant is  under  terms  to  plead  issuably,  he  is 
bound  not  to  invite  a  demurrer — Hughes  v. 
Poole  (3).  Where  a  defendant,  being  under 
terms  of  pleading  issuably,  pleaded  nunquam 
indebitatus  to  a  declaration  containing  counts 
on  bills  of  exchange,  as  well  as  for  goods 
sold  and  delivered,  it  was  held  that  the 
plaintiff  might  treat  the  plea  as  a  nullity 
and  sign  judgment — Sewell  v.  Dale  (4). 

The  Attorney  General  and  Thompson,  in 
support  of  the  rule. — The  conclusion  of  the 
first  plea,  "  in  manner  and  form  as  in  the 
first  count  mentioned,"  suflSciently  shews 
that  it  is  confined  to  the  first  count.  Vere 
v\  GoMsborough  (5)  is  an  express  authority 
to  shew  that  the  plaintiff  was  not  entitled 
to  sign  judgment ;  and  that  his  course  was 
to  demur  specially,  if  he  did  not  join  issue — 
fVorley  v.  Harrison  (6). 

Pollock,  C.B. — How  can  it  be  said  that 
a  plea  which  is  only  bad  on  special  de- 
murrer, is  not  an  issuable  plea  ?  The  rule 
must  be  made  absolute. 

Rule  absolute. 


1847 
Julys 


i.} 


WALLI8  V.  SWINBURNE.* 


Bankruptcy — Co-surety — 6  Geo.  4.  c.  16. 
s.  52. — Contribution. 

The  plaintiff,  the  defendant  and  another 
party  were  co-sureties  for  one  A,  by  a  joint 
and  several  promissory  note  payable  on  de- 
mand. The  defendant  afterwards  became  a 
bankrupt,  at  which  time  the  plaintiff  had  not 
paid  his  share  of  the  debt,  but  subsequently  he 
had  paid  more  than  his  proportion: — Held,  in 
an  action  for  contribution,  that  the  bankruptcy 
of  the  defendant  was  no  answer,  as  the  case  was 
not  within  the  52nd  section  of  6  Geo.  4.  c.  16, 
the  plaintiff  not  being  a  "person  liable  for" 
the  bankrupt's  debt  within  the  meaning  of 
that  section. 

(2)  9  Mee.  &  WeU.  458;  s.  c.  U  Law  J.  Rep. 
(N.8.)  £zoh.  217. 

(3)  6  Sco.  N.E.  959. 

(4)  8  Dowl.  P.C.  809. 

(5)  1  Bing.  N.C.  853 ;  b.c.  4 Law  J.Rep.  (n.s.) 
C.P.  65. 

(6)  8  Ad.  &  £1.  669 ;  8.  o.  5  Law  J.  Rep.  (n.s.) 
K.B.  17. 

•  Decided  in  Trinity  term. 
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Debt,  for  money  paid,  interest,  and  on 
an  account  stated. 

Pleas  —  First,  never  indebted;  second, 
the  defendant's  bankroptcy. 

At  the  trial,  before  Parke,  B.,  at  the 
Warwickshire  Spring  Assizes,  1847,  the 
£ftcts  were  admitted  to  be,  that  the  plaintiff, 
the  defendant,  and  one  Joseph  Baker,  had 
signed,  as  co-sureties  for  one  John  Antro- 
bus,  the  promissory  note  following  :— 

*'  Bimuogbsm,  April  13,  1841. 

"  £200. — On  demand  we  severally  and 
jointly  promise  to  pay  to  Mr.  Charles  Tru- 
man, or  order,  the  sum  of  200/.  for  value 
received. 

(Signed)       "  John  Antrobus. 

"  Edward  Swinburne. 
"  William  Wallis. 
"  Joseph  Baker." 

Antrobus,  the  principal,  became  bank- 
rupt on  the  26th  of  November  1842,  and 
the  defendant  Swinburne  was  bankrupt  in 
August  1842,  and  obtained  his  certificate 
on  the  12th  of  April  1843.  In  discharge 
of  the  note  the  plaintiff  had  paid,  previously 
to  the  bankruptcy,  the  sum  of  20/.,  being 
less  than  his  share  of  the  debt ;  and  subse- 
quently to  his  bankruptcy  had  paid  sums 
amounting,  with  his  previous  payments,  to 
more  than  his  proportion.  The  action  was 
brought  by  him  to  recover  one-third  of  the 
amount  so  paid. 

It  was  contended,  on  the  part  of  the  de- 
fendant, that  he  was,  under  these  circum- 
stancesydischarged  by  the  6  6eo.4.  c.  1 6.  s.  52. 
That  section  enacts  that  "  any  person  who,  at 
the  issuing  of  the  commission,  shall  be  surety 
or  liable  for  any  debt  of  the  bankrupt,  or 
bail  for  the  bankrupt,  either  to  the  sheriff 
or  to  the  action,  if  he  shall  have  paid 
the  debt,  or  any  part  thereof,  in  discharge 
of  the  whole  debt,  (although  he  may 
have  paid  the  same  after  the  commis- 
sion issued,)  if  the  creditor  shall  have 
proved  his  debt  under  the  commission,  shall 
be  entitled  to  stand  in  the  place  of  such 
creditor  as  to  the  dividends  and  all  other 
rights  under  the  said  commission,  which 
such  creditor  possessed  or  would  be  en- 
titled to  in  respect  of  such  proof;  or  if 
the  creditor  shall  not  have  proved  under  the 
commission,  such  surety  or  person  liable,  or 
baO,  shall  be  entitled  to  prove  his  demand 
in  respect  of  such  payment  as  a  debt  under 
the  commission,  not  disturbing  the  former 


dividends,  and  may  receive  dividends  with 
the  other  creditors,  althoogb  he  may  hare 
become  surety,  liable,  or  bail  as  aforesaid 
after  an  act  of  bankruptcy  committed  by 
such  bankrupt ;  provided  that  such  person 
had  not,  when  be  became  sucb  surety  or 
bail,  or  so  liable  as  aforesaid,  notice  of  any 
act  of  bankruptcy  by  such  bankrupt  com- 
mitted." The  learned  Judge  was  of  opinion 
that  the  plaintiff  was  entitled  to  recover,  and 
accordingly  directed  the  jury  to  find  a  ver- 
dict for  him,  reserving  leave  to  the  defeodant 
to  move  to  enter  a  nonsuit. 

A  rule  having  been  obtained  by  Wad- 
dington^ — 

MeUor  shewed  cause  (June  18).— This 
case  is  not  within  the  6  Geo.  4.  c.  16.  s.52. 
Here  the  plainti£E^  not  having  paid  more  than 
his  share  before  the  bankrupted  of  the  daien- 
dant,  could  have  no  cause  of  action  against 
him  at  the  time  of  the  bankruptcy,  aa  no 
liability  arises  between  co-sureties  till  one 
has  paid  more  than  his  share — Danay* 
Humphreys  {I).  In  ClemenU  v.  LaagUyi^) 
Lord  Denman  says,  "  To  graft  upon  die  52od 
clause  the  liability  of  one  co-surety  for  another, 
on  default  made  by  the  principal,  which  is 
attempted  in  the  present  case,  would  be 
going  a  lengtb  which  is,  in  my  opinion,  not 
warranted."  And  Littledale,  J.  saya,  '*  I 
cannot  see  how  the  plaintiff  here  oooU  be 
considered  a  surety,  or  liable  for  the  debt 
of  the  bankrupt.  The  co-sureties  were  not 
so  for  each  other,  but  for  the  principal; 
and  I  think  the  statute  contemplates  the 
case  where  the  bankrupt  is  the  f  nset- 
pal  debtor"  In  that  case  Patteion,  J. 
seems  to  consider  Wood  v.  Dodgmn  (S)  as 
analogous ;  but  it  really  is  not  so :  that  wai 
a  case  of  partners,  and  there  may  be  a  great 
distinction  between  partners  and  oo-soretitf. 
With  co-sureties  the  claim  of  one  agaiB^ 
the  other  aijses  only  when  one  has  ptiJ 
more  than  his  proportion,  and  this  is  not « 
with  partners.  The  other  side  will  rdy  os 
AAalo  V.  Fourdrinier  (4),  which  was  a  caie 
of  partners.  Ex  parte  Porter  (5)  b  exptcs^^ 

(l)6Mee.&Wela.l5S;  s.e.SUwJ.  IUp.(«.i.) 
Ezeb.  263. 

(2)  5  B.  fie  Ad.  372  ;  ■.  o.  2  Law  J.  Bap.  (t&^ 
K.B.17S. 

(3)  2  Man.  fie  Salw.  195. 

(4)  6  Bing.  309;  1.0.8  Uw  J.R^CRA 

(5)  2  Mont,  fie  Ayr.  281;  s.  o.  4  UvJ.  ^^ 
(N.a.)  Bankr.  86. 
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in  point.  The  whole  machinery  of  the  52nd 
section  is  inapplicahle  altogether  to  a  case  of 
co-suretyship ;  thatsection  only  contemplates 
the  case  of  direct  liability.  The  case  turns 
on  the  meaning  of  the  words  "  liable  for.'* 

WaddinyUmf  contra. — It  is  necessary  to 
look  very  dosely  into  the  words  of  the  act ; 
and  it  is  submitted  that  the  plaintiff  comes 
within  the  meaning  of  a  *' person  liable" 
at  the  time  of  the  bankruptcy  for  a  debt 
of  the  bankrupt.  No  diflScnlty  can  arise  in 
applying  this  section  to  the  case  of  a  co- 
surety, as  he  could  not  come  in  till  he  had 
paid  the  debt.  A  party  who  pays  a  debt 
which  could  be  proved  against  the  estate 
protects  the  estate  to  that  amount.  If  there 
be  a  debt  due  at  the  time  of  the  bankruptcy 
for  which  another  party  is  surety  or  liable, 
such  party  is  within  the  meaning  of  the 
52nd  section.  In  Ex  parte  Porter^  it  does 
not  appear  that  the  note  was  due  before  the 
bankruptcy. 

Parke,  B. — It  may  be  that  the  statute 
only  applies  to  the  case  of  sureties  as  be- 
tween them  and  the  principal  debtor,  and 
not  as  between  themselves  as  co-sureties.] 

There  must  be  a  debt  at  the  time  of  the 
bankruptcy,  and  if  the  note  was  not  due  at 
the  time,  the  case  would  not  apply.  Clements 
V.  Langley  does  not  decide  the  question  as 
to  whether  the  act  applies  to  co-sureties. 

[Alderson,  B. — It  is  a  ctuus  omissus 
in  the  act.  Suppose  there  were  twenty 
sureties,  they  might  prove  the  debt  twenty 
times  over.  In  the  case  of  partners  each  is 
iiable  for  the  debt  of  the  other.  Here  there 
is  merely  a  contingent  liability.] 

It  is  not  easy  to  distinguish  the  difference 
between  the  case  of  co-sureties  and  partners. 
Kach  is  liable  for  the  whole,  and  is  surety 
Ur  the  shares  of  the  others.  Afialo  v. 
/''ouri^rtm^r  was  a  case  of  partners.  Wright 
V.  Hunter  (6),  Bassett  v.  Do^j^n  (7),  Ex 
parte  Young  (8),  Ex  parte  Lloyd  (9),  FiU 
hey  V.  Latsford  (10),  and  Ex  parte  fVaisen 
\  11 ). 

Cur.  adv.  vult: 

{H)  1  East,  20. 

(7)  9  Bing.  653;  s.  c.  2  Liw  J.  Rep.  (h.s.) 
<:.  P.  8*. 

(8)  2  Rom,  40. 
<  9)  1  Ibid.  6. 

(10)  3  Mnn.  &  Gr.  468 ;  s.  o.  11  Law  J.  Rep. 
^^^:..)C.P.  24; 

(11)  4  Mad.  477. 


The  judgment  of  the  Court  was  now 
delivered  by — 

Parke,   B.  —  My    Brothers  Alderson, 
Piatt,  and  myself,  before  whom  this  case 
was  argued,  are  of  opinion  that  the  rule  to 
enter  a  nonsuit  must  be  discharged.     The 
plaintiff  sued  the  defendant  for  money  paid, 
to  which  the  defendant  pleaded  bankruptcy. 
At  the  trial,  before  me,  at  Warwick,  all  the 
facts  were  admitted.     The  plaintiff  and  de- 
fendant were  co-sureties  with  another,  for 
one  Antrobus,  by  a  joint  and  several  note 
for  200i.     The  defendant  became  bankrupt 
on  the  8th  of  August  1842,  and  the  note 
was  then  due  ;  before  the  bankruptcy,  the 
plaintiff  paid  202.,  not  being  his  share  of 
the  debt ;  after  it,  he  paid  sums  amounting 
with  the  previous  payment  to  more  than 
his  proportion,  and  sought  to  recover  one- 
third  in  this  action.     I  was  of  opinion  that 
he  was  entitled  to  recover,  thinking  that 
the  case  of  co-sureties  is  not  within  the 
meaning  of  the  6  Geo.  4.  c.  16.  s.  52,  but 
reserved  the  question,  which  has  been  since 
fully  argued ;  and  we  all,  after  considering 
the  arguments  and  referring  to  the  autho- 
rities, concur  in  that  opinion.     The  words 
of  the  section  in  question,  which,  with  the 
addition  of  **bail,"  is  copied  from  the  49 
Geo.  3.  c.  121.  s.  8,  apply  to  any  person  who 
is  surety  or  liable /or  ^^e  debt  of  the  bankrupt. 
It  was  properly  admitted  on  the  argument, 
that  the  plaintiff  in  this  case  was  not  a 
surety  for  the  debt  of  the  bankrupt ;  but  it 
was  contended  that  he  was  a  person  liable 
for  the  bankrupt's  debt,  by  reason  of  the 
promissory  note,  on  which  he,  as  well  as 
the  bankrupt,  was  indebted  to  the  creditors, 
having  become  due  before  the  bankruptcy. 
But  the  cases  decided  on  the  former  statute 
have  given  a  construction  to  these  latter 
words,  and  shew  that  they  were  meant  to 
apply  to  those  cases  in  which  there  subsisted 
at  the  time  of  the  bankruptcy  a  relation 
analogous  to  that  of  surety  and  principal 
between  the  person  who  is  to  prove  and  the 
bankrupt,  and  which  as  between  themselves 
made  the  former  liable  for  the  debts  of  the 
latter.    If  a  surety  only  had  been  mention- 
ed, it  might  have  been  held  that  the  statute 
applied  only  to  those  cases  where  the  person 
was  a  surety  by  express  contract  with  the 
creditor ;  but  the  words  "  liable  for"  were 
added  to  embrace  those  cases  where  a  per- 


172 


EXCHEQUER  OF  PLEAS : 


son  was  the  principal  debtor  with  respect  to 
the  creditor,  but  by  agreement  with  the 
bankrupt,  the  latter  was  to  pay  the  debt, 
and  so  with  respect  to  him  he  became  a 
surety.  This  appears  to  be  the  explanation 
given  by  Lord  Eldon  of  the  intention  of  the 
framer  of  the  act,  from  his  observations  in 
Ex  parte  Young  and  Ex  parte  Zo66on  (12), 
and  the  cases  in  which  proof  has  been  ad- 
mitted by  persons  liable ;  and,  consequently, 
such  persons  barred  have  been  all  of  that  de- 
scription : — in  Stedman  v.  MartinnatU{lS\ 
the  acceptor,  for  the  accommodation  of  the 
drawer,  who  became  a  bankrupt ;  in  fVood 
V.  Dodgson  (14),  a  retiring  partner,  with 
whom  his  co-partner,  the  bankrupt,  had 
contracted  to  pay  all  the  partnership  debts; 
in  Ex  parte  Young,  a  partner  who  used 
his  partner's  name  fraudulently  for  his  own 
purposes ;  in  Ex  parte  Watson,  a  solvent 
partner  paying  the  whole  of  the  partnership 
debts, — ^fall  under  the  description  of  persons 
"  liable  for"  the  bankrupt's  debts :  the  bank- 
rupt being  the  principal  debtor  in  the  two 
first  cases  by  his  express  contract,  in  the 
third  by  his  implied  one  for  the  whole 
amount  of  the  debt,  and  in  the  last  for  the 
bankrupt's  share ;  for,  as  the  Vice  Chancellor 
Leach  said,  "each  partner  is  a  principal 
debtor  for  his  own  share,  and  they  are  mutual 
sureties  to  the  creditors  for  the  shares  of 
each  other."  In  Ex  parte  Watson,  re 
Sheath  (15)  the  Vice  Chancellor  lays  down 
the  same  doctrine,  that  one  partner  is  a 
surety  for  another;  and  he  says  that  the 
principle  is,  that  the  surety  may  prove  for 
such  sum  as  the  principal  debtor  ought  at 
the  time  of  the  bankruptcy  to  provide ;  and 
therefore  one  partner  may  prove  for  the 
amount  of  the  aliquot  share  of  another ;  and 
upon  the  ground  of  each  partner  being 
surety  for  the  other  rested  the  opinion  of 
Lord  Chief  Justice  Tindal,  in  Afialo  v. 
Fourdrinier,  In  all  these  cases  the  party 
is  liable  in  the  nature  of  a  surety  for  what 
is,  as  between  himself  and  the.  bankrupt, 
the  bankrupt's  debt,  and  for  which  he  at 
the  time  of  the  bankruptcy  ought  to  provide 
by  express  or  implied  contract.  But  no 
case  has  gone  beyond  these,  and  extended 
the  construction  of  the  statute  so  as  to  in- 

(12)  1  Rose,  219 ;  8.  c.  17  Ves.  334. 

(13)  13  East,  427. 

(14)  2MBu.&Selw.  195. 

(15)  Buck.  455. 


elude  persons  who  are  co-sureties  for  a  debt 
due,  not  from  the  bankrupt,  but  from  a 
third  person.     It  is  not  correct  to  say,  that 
one  co-surety  is  liable  for  the  debt  of  so- 
other inter  se  at  the  time  of  the  hankmptey  : 
the  bankrupt  at  that  time  has  not  engaged 
with  his  co-surety  to  provide  any  part  of 
the  money ;  bat  the  third  party,  the  principal, 
has  engaged  with  both  to  do  so ;  and  it  is 
then  quite  a  contingency  whether  the  co- 
surety will  be  called  on  by  the  creditor  to 
pay,  or  will  pay  more  than  his  own  share, 
and  until  then  he  has  no  claim  on  the  bank- 
rupt ;  and,  accordingly,  it  has  been  so  held 
by  Mr.  Justice  Erskine  and  the  other  mem- 
bers of  the  Court  of  Review,  in  the  case 
of  Ex  parte  Porter,  in  which  ease  the 
note  in  which  all  joined  was  dearly  due 
before  the  bankruptcy :  but  if  it  was  not,  it 
makes  no  difference,  as  where  one  person 
is  really  a  surety  for  another  for  his  debt,  it 
has  been  held  Uiat  he  is  within  the  chnuse, 
though  the  debt  is  not  due,  if  it  be  dehittm 
in  prcBsenti  sohendum  in  fuHtrth^Ex  pvU 
Lobbon.     In  the  previous  case  of  CZesiests 
V.  Langley  there  are  strong  dicta  to  the 
same  effect,  though  the  case  itself  did  not 
decide  that  a  oo*surety  was  not  within  the 
meaning  of  the  clause  in  question. 

Rule  discharged. 


JUDSON  r.  BOWDEN.* 


1847.     \ 
June  2.    / 

Covenant —  Condition  Precedent — Inde- 
pendent Covenant — Pleading, 

A  declaration  in  covenant  stated  that  the 
plaintiff  and  the  defendant  had  agreed  Uf 
enter  into  partnership  as  surgeons,  ^c.  vntd 
January  1,  1846, /or  certain  consideration 
therein  mentioned ;  and  that  ii  was  fnriktr 
agreed  that  the  plaintiff  should,  after  the  \^ 
of  January  ^46,  introduce  the  defendant  to 
his  patients  as  his  successor  in  businessy  stti 
use  his  best  endeavours  to  establish  him  ta 
it ;  in  consideration  whereof  the  defendshi 
covenanted  to  pay  a  further  sum  of  50/.  oi 
the  25th  of  March,  1846,  in  addition  t>. 
another  sum  covenanted  to  be  paid.  Brenck 
non-payment  of  the  said  sum  of  SOL  l*ks. 
that  after  the  \st  of  January  1846,  W 
before  the  25th  of  March  1846,  ike  pkinttj 
refused  to  introduce  the  defendant  lu  ti' 

*  Decided  in  Trinity  term. 


HILARY  TERM,  1848. 


173 


flaintiff*s  successor  to,  ^c,  wherefore  the 
defendant  refused  to  pay  the  said  sum  of 
oOL  Verification: — Held,  that  the  plea 
was  bad,  as  the  introduction  to  the  patients 
was  an  independent  covenant,  and  not  a  coti" 
diiion  precedent  to  the  payment  of  the  50L 

Covenant.   The  declaration  stated  that  by 
indenture,  made  &c.,  between  the  plaintiff 
and  the  defendant,  (profert)  the  plaintiff  and 
the  defendant  did  covenant  and  agree  with 
each  other  in  manner  following,  that  is  to  say, 
that  the  plaintiff  and  the  defendant  would  be 
and  become  partners  in  the  profession  and 
business  of  surgeons  and  apothecaries,  for  the 
term  of  one  year,  to  be  commenced  and  be 
computed  from  the  1st  day  of  January  1 845, 
if  the  plaintiff  and  the  defendant  should  so 
long  live ;  that  the  partnership  should  be  car- 
ried on  at  the  house,  situate,  &c.,  and  upon, 
under,  and  subject  to  the  terms,  conditions, 
and  agreements  following,  that  is  to  say,  that 
the  defendant  should  pay,  and  he  did  thereby 
covenant  to  pay,  to  the  plaintiff  the  sum  of 
HOOL,  at  the  times  and  in  manner  therein- 
after mentioned,  viz.  the  sum  of  4001.  npon 
the  execution  of  the  said  indenture,  and  the 
several  sums  of  100/.  on  the  25  th  of  March 
in  the  years  1846,  1847,  1848,  and  1849 
respectively,  the  said  sums  making  together 
the  sum  of  800/. ;  that  the  defendant  should, 
in  consideration  of  such  payment,  be  entitled 
to  the  entire  profits  of  the  said  business, 
from  the  1st  day  of  January  1845,  the  de- 
fendant paying  all  the  expenses  of  carry- 
ing on  the  said  business  from  the  said  last- 
mentioned  date ;  that  the  plaintiff  should 
'ntroduce  the  defendant  to  the  patients  and 
friends  of  the  plaintiff,  at  first  as  a  partner 
and  ultimately  as  his  successor,  with  the 
view  and  for  the  express  purpose  of  securing 
to  the  defendant  the  confidence  of  the  said 
patients  and  friends,  and  of  obtaining  for 
the  defendant  their  future  employment  in 
the  said  business ;  -  that  the  business  of  the 
said  partnership  should  be  carried  on  at  the 
then  residence  of  the  plaintiff  at  Ware,  and 
that  the  plaintiff  should  continue  to  reside 
and  to  practise  as  a  surgeon  and  apothecary 
in  the  same  residence,  till  the  25Ui  of  June 
IH45,  and  should  at  all  reasonable  times  be 
fi-ady  and  wrilling  to  attend  and  advise  and 
I  inscribe  for  patients,  and  to  assist  die  de- 
fendant in  carrying  on  the  said  business  of 
1  surgeon   and  apothecary,  till  the   Ist  of 


January  1846,  and  at  all  subsequent  times 
when  the  plaintiff  should  be  at  the  said  town 
of  Ware,  or  in  its  immediate  vicinity ;  that 
the  plaintiff  should  firom  and  after  the  1  st 
of  January  1846,  introduce  the  defendant 
as  his  successor  in  the  said  business,  and 
should  use  his  best  endeavours  to  establish 
him  in  his  practice  as  a  surgeon  and  apo- 
thecary in  the  said  town  of  Ware ;  in  con- 
sideration whereof  the  defendant  thereby 
covenanted  and  agreed  to  pay  to  the  plain- 
tiff the  further  sum  of  50/.  on  the  25th  of 
March  1846,  in  addition  to  and  beyond 
the  said  sum  of  800/. ;  that  the  defendant 
should  purchase  of  the  plaintiff  all  the  me- 
dical fixtures,  drugs,  and  instruments  then 
belonging  to  and  used  in  the  surgery  of  the 
plaintiff,  at  Ware  aforesaid,  at  a  valuation 
to  be  made  in  the  usual  manner,  the  amount 
of  such  valuation  to  be  paid  within  two 
months  of  the  date  of  the  said  indenture. 
Averment  of  due  performance  on  the  part  of 
the  plaintiff.  Second  breach,  non-payment 
of  the  sum  of  50/.,  due  March  25,  1846. 

Plea,  that  after  the  said  1st  day  of  January 
1846,  to  wit,  on&c.,  and  on  divers  other  days 
and  times  between  that  day  and  the  26th  of 
March  1846,  being  proper  and  reasonable 
times  in  that  behalf,  he,  the  defendant,  re- 
quested the  plaintiff  to  introduce  him,  the  de- 
fendant, as  his,  the  plaintiff's,  successor  in  the 
said  business  to  divers  persons,  to  wit,  &c, 
and  which  said  persons  had  been,  and  at  the 
time  of  the  execution  of  the  said  indenture, 
and  up  to  the  time  when  the  plaintiff  was 
requested  by  the  defendant  as  aforesaid  to 
introduce  him,  were  respectively  patients  of 
the  plaintiff,  yet  that  the  plaintiff  did  not 
nor  would  at  those  several  days  and  times 
when  he  was  so  requested  as  aforesaid,  or 
at  any  or  either  of  them,  or  at  any  other 
time  hitherto,  introduce  the  defendant  to 
the  said  persons,  or  any  or  either  of  them, 
but,  on  the  contrary,  the  plaintiff  then 
wholly  refused  and  neglected,  and  from 
thence  hitherto  hath  refused  and  neglected, 
to  introduce  the  defendant  to  any  of  the  said 
persons,  nor  has  the  plaintiff,  from  the  said 
1st  of  January  1846,  hitherto  introduced 
the  defendant  at  all  to  any  person  whom- 
soever as  his,  the  plaintiff's,  successor  in  the 
said  business,  nor  has  the  plaintiff  at  any 
time  since  the  said  1st  of  January  1846, 
used  any  endeavour  whatever  to  establish 
the  defendant  in  the  practice  of  a  surgeon 
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and  apothecary  in  the  said  town  of  Ware, 
but  the  plaintiff  has  wholly  neglected  and 
refused  so  to  do;  and  the  defendant,  in 
fact,  saith  that  the  plaintiff  hath  not  at  any 
time  hitherto  performed  any  part  whatever 
of  the  said  alleged  consideration  for  his,  the 
defendant's,  said  covenant  to  pay  the  plain- 
tiff the  said  sum  of  50^.,  wherefore,  &c. 

Special  demurrer,  on  the  ground,  amongst 
others,  that  the  covenant  to  introduce  Uie 
defendant  to  the  plaintiff's  patients  was  not 
a  condition  precedent  to  the  payment  of  50/. 
in  the  declaration  mentioned,  but  that  the 
same  was  a  distinct  and  independent  cove- 
nant.    Joinder  in  demurrer. 

fViileSy  in  support  of  the  demurrer. — The 
introduction  to  die  patients  is  not  a  condi- 
tion precedent  to  the  payment  of  the  50/. 
It  would  be  unjust  if  it  were  so,  as  a  slight 
accident  might  in  that  case  absolve  the 
defendant  from  the  payment  of  the  money,  as 
the  omission  to  introduce  one  patient  would 
be  enough.  It  might  also  be  unjust  to  the 
defendant,  as  he  might  wish  one  to  be  intro- 
duced after  the  time.  The  case,  however, 
fails  clearly  within  the  rule  laid  do¥m  in 
Pordage  v.  Cole  (1),  that  "  if  a  day  be  ap- 
pointed for  payment  of  money,  or  part  of 
it,  or  for  doing  any  other  act,  and  the 
day  is  to  happen  or  may  happen  before  the 
thing  which  is  the  consideration  of  the 
mon^y  or  other  act  is  to  be  performed,  an 
action  may  be  brought  for  the  money,  or 
for  not  doing  such  o^er  act  before  perform- 
ance, for  it  appears  that  the  party  relied 
upon  his  remedy,  and  did  not  intend  to  make 
his  performance  a  condition  precedent;  and 
so  it  is  where  no  time  is  fixed  for  the  per- 
formance of  that  which  is  the  consideration 
of  the  money  or  other  act."  The  case  of  Sir 
R,  Pool,  from  the  Year  Book,  is  also  stated 
in  the  note,  48  Edw.  3.  The  Court  then 
called  on— 

Hawkins,  in  support  of  the  plea.— ^This 
plea  is  good.  In  Collins  v.  GMs(2)  the 
action  was  for  the  recovery  of  certain  costs, 
and  the  declaration  stated,  in  consideration 
that  the  plaintiff,  at  the  special  instance 
and  request  of  the  defendant,  would  exe- 
cute to  the  defendant  a  general  release,  to 
bear  date  on  the  27th  of  July  1758,  he, 
the  defendant,  undertook  to  pay  certain 
costs,  as  soon  as  a  bill  of  such  costs  could 

(1)1  Saund.  320,  b,  n,  I. 
(2)  2  Burr.  899. 


be  prepared.  Averment,  that  the  costs 
amounted  to  21/.  3^.  7c/.,  and  that  a  bill  of 
such  costs  was  prepared  and  produced  to 
the  defendant.  It  was  then  urged  that  the 
plaintiff  should  have  averred  Uiat  be  had 
given  or  tendered  to  the  defendant  a  general 
release,  and  it  was  hteld  that  the  declaration 
was  bad  for  want  of  such  averment. 

Per  Curiam, — You  cannot  get  over  the 
rule  as  stated  by  the  plaintiff's  counsel. 
The  introduction  of  his  patients  by  the  plain- 
tiff  is  clearly  not  a  condition  precedent  to 
the  payment  of  the  50/. 

Judgment  for  the  plaintiff. 


1848 
May  6 


;.  }^« 


re  ROBINSON  V.LEKAGHAK.* 


Prohibition— County  Court—Small  DcbU 
Act,  9  ^^  10  Vict.  c.  95.  s.  SO— Jurisdieiio% 
of  Judge, 

The  defendant  having  been  sued  in  tkt 
county  court,  without  any  notice  of  the  proceed- 
ingst  judgment  was  given  against  him  and  kif 
goods  seized  in  execution.  He  then  applied 
to  the  Judge  under  the  SOth  section  of  the 
Small  Debts  Act,  9  <$>  10  Viet.  e.  95.  to  set 
aside  the  judgment  and  execution;  but  the 
Judge  having  imposed  certain  terms  to  which 
the  defendant  declined  to  accede,  the  latter 
paid  the  debt  and  costs  under  protest,  and 
moved  this  Court  for  a  prohihitum : — Held, 
that  the  Judge  had  jurisdiction  over  the 
matter,  and  that  no  prohibition  ought  to  issue. 

This  was  a  rule  calling  upon  the  Judge 
of  one  of  the  Middlesex  County  Courts,  and 
Robinson,  the  plaintiff,  to  shew  cause  whr 
a  writ  of  prohibition  should  not  issue,  pnv 
hibiting  the  said  Court  from  proceeding  fur- 
ther in  the  sdid  cause,  and  why  a  sum  of 
money  paid  by  the  defendant  Lenaghan,  as 
debt  and  costs,  under  protest,  should  not  be 
returned  to  him  under  the  following  circum- 
stances. 

It  appeared  frt>m  the  affidavits,  that  the 
defendant  on  returning  to  his  lodgings  at 
No.  8,  Highbury  Villa,  found  a  penon  is 
possession  of  his  goods,  under  an  execution 
from  the  county  court.    The  defendant  had 

•  Decided  in  Easter  term,  but  puUiabcd  htrvbc 
account  of  its  general  utility. 
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received  no  notice  whatever  of  any  proceed- 
ings against  him  in  the  county  court  until 
the  execution  in  question  was  put  in ;  but 
the  process  had  been  served  at  No.  8,  Paul's 
Villa,  at  which  place  he  had  never  resided ; 
and  the  officer  on  leaving  the  summons  there 
was  informed  that  Mr.  Lenaghan  did  not 
reside  and  was  not  known  at  that  place. 
On  the  following  day,  the  14th  of  January, 
the  defendant  attended  at  the  county  court 
and  stated  the  above  facts,  whereupon  the 
Judge  made  the  following  order : — "  It  is 
ordered  that  on  the  defendant's  undertaking 
to  appearand  defend  this  case  on  themerits, 
and  also  undertaking  to  bring  no  action 
against  the  plaintiff  or  any  officer  of  the 
court,  the  judgment  be  set  aside,  and  in 
default  of  giving  such  undertaking  on  Satur- 
day next,  it  is  ordered  that  the  said  judgment 
and  execution  be  confirmed."     The  defen- 
dant refused  to  accede  to  these  terms,  and 
paid  the  debt  and  costs  under  protest. 

fVilles  having  obtained  a  rule  to  set  aside 
this  judgment  and  execution,  on  the  autho- 
rity of  Ferguson  v.  Mahon[i\ 

J,  Brown  shewed  cause. — The  defendant 
in  this  case  comes  too  late  for  a  prohibition 
after  the  sentence  of  the  Court  beloyr  has  been 
fully  carried  into  effect.   This  was  decided  in 
the  case  In  the  matter  of  Poe  (2),  where  it  was 
held,  that  a  prohibition  could  not  issue  to  a 
court-martial  after  its  sentence  had  been  rati- 
fied by  the  king,  and  carried  into  execution. 
The  case  of  Ferguson  v.  Mahon  will  be  relied 
on  by  the  defendant,  but  is  not  in  point. 
That  was  the  case  of  an  action  against  the 
defendant  upon  a  judgment  of  the  Common 
Pleas   in  Ireland,  and  the   point  decided 
was,  that  although  the  defendant  could  not 
contest  the  merits  of  the  action,  nor  the 
propriety  of  the  decision,  yet  that  he  might 
shew  that  the  Court  had  not  properly  juris- 
diction over  him ;  and  that  it  was  a  good 
defence  to  such  action  that  he  was  not  aware 
of  any  process  of  the  court  in  respect  of  the 
judgment,  nor  had  ever  appeared  to  the 
-^ction.      In  the  present  case  it  cannot  be 
contended   that  the  Judge  of  the  county 
court  had  no  jurisdiction  in    the  matter. 
That  he  had  jurisdiction  is  clear  from  the 
vSoth  section  of  the  Small  Debts  Act,  9  &  tO 
V^ict.  c.  95 »   That  section  is  in  these  terms : 

M)  11  Ad.&  EL  179;  b.  c.  9  Law  J.  Rep.  (n.8.) 
(^H.  146. 

i2}  5  B.  &  Ad.  681 ;  8.c.  8  Law  J.  Rep.  (n.s.) 
hLB.  33. 


*'  That  if  on  the  day  so  named  in  the  sum- 
mons, or  at  any  continuation  or  adjourn- 
ment of  the  court  or  cause  in  which  the 
summons  was  issued,  the  defendant  shall  not 
appear  or  sufficiently  excuse  his  absence, 
or  shall  neglect  to  answer  when  called  in 
court,  the  Judge,  upon  due  proof  of  service 
of  the  summons,  may  proceed  to  the  hearing 
or  trial  of  the  cause  on  the  part  of  the  plain- 
tiff only,  and  the  judgment  thereupon  shall 
be  as  valid  as  if  both  parties  had  attended. 
Provided  always,  that  the  Judge  in  any  such 
case,  at  the  same  or  any  subsequent  court, 
may  set  aside  any  judgment  so  given  in  the 
absence  of  the  defendant,  and  the  execution 
thereupon,  and  may  grant  a  new  trial  of  the 
cause  upon  such  terms,  if  any,  as  to  payment 
of  costs,  giving  security  for  debt  or  costs,  or 
such  other  terms  as  he  may  think  fit,  on  suffi- 
cient cause  shewn  to  him  for  that  purpose." 
Here  the  Judge  of  the  county  court  took 
the  course  he  was  bound  to  take,  for  upon 
the  defendant  not  appearing,  it  was  his 
duty  to  proceed  to  the  hearing,  and  pro- 
nounce judgment;  and  the  proceeding 
would  be  the  same,  although  it  might  after- 
wards turn  out  that  the  bailiff  had  sworn 
wisely  to  the  service  of  the  summons. 
Again,  the  case  In  the  matter  of  the  Dean  of 
York  (8)  shews  that  whilst  a  sentence  con- 
tinues in  operation  a  prohibition  will  lie ; 
and  it  would  seem  to  follow  from  thattsse 
that  after  the  sentence  has  been  executed 
and  is  at  an  end,  it  is  too  late  to  move 
for  a  prohibition.  He  referred  to  the  79th 
section  of  the  9  &  10  Vict.  c.  95. 

Willes,  in  support  of  the  rule. — The  case 
of  Ex  parte  the  Dean  of  York  is  a  conclu- 
sive authority  to  shew  that  if  judgment  has 
been  given  by  an  inferior  court  against 
the  defendant,  without  process  having  been 
served  upon  him,  a  superior  oourt  will 
interfere  by  way  of  prohibition. 

[Parke,  B. — Remove  the  80th  section  of 
the  act,  and  then  this  Court  would  have 
ample  jurisdiction  to  interfere.] 

Would  the  judgment  be  good,  then,  if 
the  defendant  had  no  notice  whatever  ? 
Formerly,  unless  the  defendant  actually 
appeared  in  person,  the  Court  had  no  power 
to  proceed.  The  provisions  of  the  80th 
section  are  to  be  read  as  a  waiver  of  this 
requisite,  but  not  so  as  to  give  jurisdiction 


(3)  2  Q.B.  Rep.  1 ;  a.  c.  10  Law  J.  Rop.  (n.8.) 
Q.B.  306. 
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to  the  Court  when  no  notice  has  in  fact 
been  ^ven.  The  greatest  inconvenience 
would  follow  from  holding  that  mere  proof 
of  notice  is  sufficient  to  give  validity  to  the 
proceedings  of  the  county  court  taken  in 
the  absence  of  the  defendant. 

[Parke,  B. — But  look  at  the  inconve- 
nience on  the  other  side.  Were  we  to  inter- 
fere by  way  of  prohibition  in  this  case,  we 
should  make  ourselves  Judges  of  a  fact 
which  it  was  entirely  for  the  Judge  of  the 
county  court  to  decide  upon.] 

As  to  the  second  point.  It  appears  in 
Coke*t  Artie,  Cler,  that  prohibition  may 
issue  after  judgment.  In  Buggin  v.  Bennett 
(4)  Lord  Mansfield  says,  '*  If  it  appears 
upon  the  face  of  the  proceedings  that  the 
Court  below  have  no  jurisdiction,  a  pro-* 
hibition  may  be  issued  at  any  time  either 
before  or  after  sentence,  because  all  is  a 
nullity;  it  is  coram  nonjudice,**  So  in 
Fitz.  Nat.  Brev.  46,  a,  it  is  said,  **  So  after 
judgment  given  and  execution  awarded  in 
the  county  or  in  other  court  baron,  which 
hath  not  power  to  hold  plea  of  debt  of  the 
sum  of  40«.  &c.,  or  of  damages  in  trespass 
amounting  to  such  sum  or  more,  the  party 
defendant  shall  have  a  writ  of  prohibition 
unto  the  bailiffs  or  unto  the  sheriff  or  officer 
of  the  Court,  that  they  do  not  execution ; 
and  if  they  have  distrained  the  party  to 
make  satis&ction,  that  then  they  release 
the  distress,  and  that  they  revoke  what  they 
have  done  therein."  He  referred  also  to 
Roberte  v.  Humby  (5). 

Pollock,  C.B.— I  entertain  no  doubt 
but  that  this  rule  ought  to  be  discharged. 
The  natural  and  plain  construction  of  the 
80th  section  is  that  the  county  court  has 
jurisdiction  to  hear  and  determine  a  cause 
ex  parte^  upon  due  proof  of  the  service  of 
the  summons  upon  the  defendant.  When 
the  Judge  is  satisfied  that  such  service  has 
been  made,  he  has  at  once  jurisdiction. 

Parks,  B. — I  am  of  the  same  opinion. 
By  the  80th  section  the  legislature  gives 
the  same  power  to  the  county  court  as  is 
possessed  by  the  superior  courts.  A  de- 
fendant may  apply  to  the  Judge  to  set 
aside  the  judgment  which  has  been  obtained 
in  his  absence,  if  no  summons  has  in  &ct 
been  served  upon  him. 

(4)  4  Burr.  2087.      ' 

(6)  8  Mee.  &  WeU.  120;  s.  c.  7  Law  J.  Rep. 
(ha)  £zch«  45. 


RoLFE,  B. — Mr.  Willes  reads  the  80th 
section  as  if  a  summons  must  in  point  of 
fact  have  been  served  upon  the  defendant 
before  the  Judge  of  the  county  court  has 
jurisdiction  to  try.  But,  by  the  words  of 
the  statute,  all  that  is  required  is  '*due 
proof"  of  such  service,  that  is  to  say,  aoch 
proof  as  may  satisfy  the  Judge  that  service 
has  been  nude. 

Platt,  B. — It  appears  to  me  that  this 
rule  is  subject  to  two  infirmities.  In  the 
first  place,  the  question  as  to  whether  a 
summons  was  served  upon  the  defendant 
is  one  entirely  within  the  jurisdiction  of 
the  Judge  of  the  county  court  to  determine. 
The  other  infirmity  is  that  as  in  this  case 
the  judgment  has  been  executed,  there  is 
nothing  to  which  the  writ  of  prohibition 
can  attach.  In  the  case  cited  from  Fits. 
Nat.  Brev,  there  was  something  to  be  done 
which  might  ultimately  produce  the  firaits 
of  execution. 

Rule  discharged,  vnth  costs. 


1848 
Jan.  28 
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DOE  V.  ROE. 


Ejectment — Judgment  against  the  Casval 
Ejector — Service  of  Declaration, 

On  a  motion  for  judgment  against  the 
casual  efeetor^  a  statement  in  the  afidavii 
that  the  deponent  served  the  wife  of  ihf 
tenant  in  possession,  by  deUverimg  a  eopif  «f 
the  declaration  attd  notice  to  her,  and  rtad'^ 
ing  the  same  over  to  her,  is  sufieient, 

Hayes  moved  for  judgment  against  the 
casual  ejector.— The  affidavit  stated  thit 
the  deponent  served  the  wife  of  the  tenant 
in  possession,  by  delivering  a  eopy  of  the 
declaration  and  notice  to  the  wijfe  of  the 
said  J.  Davis,  and  reading  the  aame  over  ta 
the  wife.  The  objection  suggested  was, 
that  the  affidavit  ought  to  state  that  the 
deponent  served  the  tenant,  by  deUveiing  a 
copy  to  the  wife.  He  contended  that  the 
statement  in  the  affidavit  was  anffident. 

Per  Curiam.— The  affidavit  is  snfficient ; 
it  states  a  mode  of  service  on  the  tenant  oi 
the  premises.     The  rule  will  be  abaolati*. 
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CUTBILL    AND    OTHERS    9. 
KINODOM.* 


Building  Society — Construction  of  Rules 
—  Special  Meeting — Mortage — Arbitra- 
tion-6  ^  7  fViU.  4.  c,  32. 

The  Metrapoliian  Building  jissoetation 

is  a  society  established  to  enable  parties 

to  pwreluue  freehold  or  leasehold  properly 

within  twenty-five  miles  of  London ;  and  by 

rule  3.  actions  and  suits  are  to  be  brought 

and  defended  in  the  names  of  the  trustees^ 

but  no  such  proceedings  are  to  be  taken  or 

defended  until  *  *  the  approbation  of  a  majority 

of  the  menders  present  at  a  special  meeting 

of  the  association  shall  have  been  obtained,*' 

The  president  has  power  to  call  a  "  special 

neeting"  of  the  committee ;  and  on  receiving 

a  written  request^  signed  by  twelve  of  the 

members,  to  convene  a  **  special  general  meet* 

ing"  he  is  within  three  days  after  to  con* 

vene  such  meeting : — Held,  thai  an  action 

brought  with  the  approbation  of  the  majority 

of  the  members  present  at  a  special  general 

meeting  was  well  brought  within  the  meaning 

of  the  rule. 

By  the  2Sth  rule^  the  committee  are  to 
determine  **all  disputes  which  may  arise 
respecting  the  construction  of  these  rules  or 
any  of  the  clauses,  matters,  or  things  herein 
contained,**  the  decision  to  be  conclusive  if 
saiisfaetory,  but  if  not  satisfactory  reference 
is  to  be  made  to  arbitration,  pursuant  to 
the  10  Geo.  4.  c.  56.  s.  ^  :^Held,  that 
this  rule  referred  only  to  disputed  respecting 
the  comsiruetUm  of  the  rules,  and  did  not 
prevent  the  trustees  suing  for  the  recovery  of 
subseripiious  and  fines. 

By  the  11  th  rule,  if  the  committee  are 
satisfied  thtU  the  premises  offered  by  any 
member  to  whom  shares  have  been  awarded 
are  a  sufficient  security,  they  are  to  direct 
the  trustees  to  pay  to  such  member  the  money 
he  is  entitled  to  receive,  on  his  executing  a 
deed  in  trust  to  sell,  or  other  valid  convey- 
ance, mortgage,  or  assurance : — Held,  that 
the  society  might  len4  money  on  mortgage  to 
its  own  members  as  weU  as  to  strangers. 

By  the  Sth  rule,  as  often  as  the  funds 
amounted  to  a  share  or  sum  of  1201.,  the  share 
is  to  be  awarded  to  the  highest  bidder,  the 
ourchaser  to  have  the  privilege  of  taking  as 
nany  addiHonal  shares  at  the  same  rate  as 
ie  might  choose.  Quaere — Whether,  as  the 
*  D«etded  in  tbe  preyioas  term. 
New  Seriks,  XVII.— Excheq. 


society  enabled  its  members  to  hold  an  un^ 
limited  number  of  shares,  each  of  which  might 
be  the  maximum  share,  it  was  within  the  act 
6  <^  7  Will.  4.  c.  32.  s.  2. 

Covenant.  The  declaration  stated  that 
the  plaintiffs,  before  and  at  the  time  of  the 
making  of  the  indenture  hereinafter  men* 
tioned,  were  and  from  thence  hitherto  have 
been  and  still  are  the  trustees  of  a  benefit 
building  society,  to  wit,  "  The  Metropolitan 
Building  Association,"  established  accord- 
ing to  the  statute  in  such  case  made  and 
provided ;  that  the  said  society,  at  tbe  time 
of  the  making  of  the  indenture  hereinafter 
mentioned,  was  and  hitherto  hath  been 
and  still  is  a  society  established  under  and 
by  virtue,  and  according  to  a  certain  act  of 
parliament,  made  in  the  seventh  year  of 
the  rdgn  of  his  late  Majesty  King  William 
the  Fourth,  intituled,  'An  Act  for  the 
regulation  of  Benefit  Building  Societies;' 
that  at  the  time  of  the  making  of  the  said 
indenture  all  the  rules,  orders,  and  regu« 
lations,  under  which  the  society  was  then 
thereafter  to  be  governed,  had  been  and 
were  duly  and  according  to  the  statute 
certified,  inrolled,  exhibited,  and  filed,  and 
the  society  then  was  and  hitherto  hath 
been  and  still  is  in  every  respect  entitled 
to  the  benefit  of  the  said  statute;  that  the 
defendant,  before  and  at  the  time  of  the 
making  of  the  said  indenture,  was  a  member 
of  the  society,  and  the  holder  of  eight  shares 
and  three-quarters  of  another  share  of  and 
in  the  funds  of  the  said  society ;  that  here- 
tofore,  to  wit,  on  the  16th  of  January,  a.d. 
1844,  by  a  certain  indenture  then  made 
between  the  defendant  of  the  one  part,  and 
the  plaintiffs  of  the  other  part,  after  reciting 
that  by  indenture  of  lease,  bearing  date  the 
6th  of  December  then  last  past,  and  made 
between  T.  Thisdethwayte,  T.  S.  Cocks, 
and  C.  Hodgson,  trustees  oC  an  act  of  the 
95  Greo.  3,  for  enabling  the  Lord  Bishop  of 
London  to  grant  a  lease,  with  powers  of 
renewal  of  lands  in  the  parish  of  H  adding* 
ton,  &c.,  for  the  purpose  of  building  upon, 
and  of  certain  acts  since  passed  for  amending 
and  enlarging  the  same,  of  the  first  part, 
Charles  James  Lord  Bishop  of  London  of 
the  second  part,  and  the  defendant  of  the 
third  part,  certain  premises,  particularly 
mentioned  and  described,  were  for  the  con* 
sideration  in  the  said  indenture  mentioned, 
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demised  by  the  said  T,  Thistlethwayte,  T. 
S.  Cocks,  C.  Hodgson,  and  Charles  James 
Lord  Bishop  of  London,  to  the  defendant,  his 
executors,  &c. :  also  reciting  that  a  building 
society,  called  the  Metropolitan  Building 
Association,  had  been  established  in  the 
city  of  London,  and  that  rules  and  regula* 
tions  had  been  made  for  the  government 
and  guidance  thereof,  and  had  been  duly 
certified,  allowed,  and  inroUed,  &c.:  also 
reciting  that  defendant  was  a  shareholder 
in  the  society :  also  reciting  that  the  monies 
to  be  contributed  in  respect  of  each  share 
in  the  funds  of  the  society  amounted  to 
120/.,  and  that  the  defendant  was  then 
entitled  to  receive  out  of  the  funds  of  the 
society  eight  shares  and  three-quarters  of 
another  share,  being  equal  to  5502.  7f .  6d, ; 
and  that  for  securing  the  due  and  regular 
payment  of  the  subscriptions,  fines,  and 
other  monies  which  should  become  payable 
by  the  defendant  in  respect  of  his  said 
shares,  &c,,  and  which  might  become  pay- 
able by  him  in  respect  of  any  other  share 
or  shares  which  he  might  at  any  time  there- 
after, before  a  sale  of  the  said  premises  in 
the  said  indenture  particularly  mentioned 
and  described  under  certain  trusts  created 
by  the  said  indenture,  acquire  in  the  funds 
of  the  said  society,  it  had  been  agreed  that 
the  premises,  in  the  said  indenture  particu- 
larly mentioned  and  described,  should  be 
assigned  to  the  plaintiffs  upon  the  trusts 
and  in  manner  in  the  said  indenture  there- 
inafter declared,  the  defendant  did,  for  him- 
self, his  heirs,  ftc,  covenant,  promise,  and 
agree  to  and  with  the  plaintiffs,  their  exe- 
cutors, &c.,  that  he,  the  defendant,  his  heirs, 
&c.,  should  and  would  well  and  truly  pay 
unto  the  plaintiffs,  their  executors,  &c.,  all 
the  subscriptions,  fines,  and  other  monies 
which  should  become  payable  by  the  defen- 
dant in  respect  of  the  shares  then  held  by 
him,  &c.,  as  and  when  the  same  should 
become  payable  under  the  rules  and  regu- 
lations of  the  said  society.  The  declaration 
then  allied,  that  after  the  making  of  the 
said  indenture,  and  before  any  sale  of  the 
premises  thereby  assigned,  and  before  the 
commencement  of  the  suit,  the  defendant 
became  and  was  the  holder  of  a  lai^ge 
number  of  other  shares  of  and  in  the 
funds  of  the  said  society,  to  wit,  twenty 
shares  and  one  quarter  of  another  share. 
Averment,  that  there  was  due  and  payable 


by  the  defendant,  under  the  rules  and  regu- 
lations of  the  said  society,  for  snbtcriptioDs, 
fines,  and  other  monies,  in  respect  of  the 
said  twenty -nine  shares  of  and  in  the  funds 
of  the  said  society,  so  held  by  the  defendant, 
a  large  sum,  to  wit,  320/.  14«.  9d,;  that 
the  shares  of  the  defendant  do  not  exceed 
in  value  150/.  for  each  share,  and  that  the 
subscriptions  as  aforesaid  do  not  exceed  in 
the  whole  20f.  for  one  month  fcHreach  sbsre. 
Breach,  that  the  defendant  did  not  n<nr 
would  pay  or  cause  to  be  paid  to  the  phun- 
tiffs  the  said  subscriptions,  fines,  and  other 
monies  payable  as  aforesaid,  for  and  in 
respect  of  the  said  shares,  &c. 

The  defendant  pleaded,  first,  non  ai 
factum^  after  aetdng  out  on  oyer  the  inden« 
ture  declared  on,  by  which  it  appeared  that 
the  premises  demised  to  the  defendant  by 
the  recited  indenture  of  the  6th  of  Decemba 
1848,  were  mortgaged  by  him  to  the  plain- 
tiffs, in  consideration  of  550/.  7f.  6^-  paid 
by  them  to  him  out  of  the  funds  of  the 
society. 

Third  plea,  that  the  said  society  was  not 
nor  is  a  society  established  under  or  by 
virtue  of  or  according  to  Uie  said  act  of 
parliament  for  the  regulation  of  benefit 
building  societies,  inodo  eiformd. 

Thirteenth  plea,  that  by  the  said  rules 
and  regulations  of  the  society,  certified,  in- 
rolled,  &c.,  and  which  were  in  foroe  at  the 
time  of  the  making  of  the  said  indenture  in 
the  declaration  mentioned,  and  firom  thence 
hitherto  hftve  been  and  still  are  in  £ovte« 
it  was  ordered  and  declared,  that  in  case  it 
should  be  necessary  to  bring  or  defend  any 
action,  suit,  or  prosecution,  criminil  aswtU 
as  civil,  in  law  or  in  equity,  touching  or 
concerning  the  property  or  aaacta,  rights, 
or  claim  of  the  said  society,  or  tonduBg  or 
concerning  the  breach  or  non-perfonnaaee 
of  any  of  the  articles,  matters,  or  things 
contained  in  the  same  rules,  the  same  AoxiA 
be  brought  or  defended  by  or  in  the  nane 
or  names  of  the  trustee  or  tmstees  of  the 
said  society  for  the  time  being,  on  brhslf  ^ 
the  said  society,  and  lie  or  dwy  •hodd  be 
indemnified  from  all  losses  or  damaguhy 
him  or  them  sustained  in  conssqurwr  ^ 
being  aparty  or  parties  to  such[ 
but  tihat  no  such  proceedings dioaU  ht\ 
or  defended  until  the  appiobatiott  cf  lk< 
majority  of  the  members  prvscntatni 
meeting  of  the  society  should 
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obtained;  that  the  claims  or  demands  of 
the  plaintiffs  m  the  declaration  mentioned 
were  and  are  rights  or  claims  of  the  said 
society,  within  the  meaning  of  the  said  rules ; 
and  that  this  action  was  and  is  brought  and 
prosecuted  by  the  plaintiffs,  as  the  trustees 
of  the  society,  on  behalf  of  the  society,  for 
the  breach  by  the  defendant  of  divers  articles 
contained  in  the  rules  of  the  said  society ; 
and  that  the  approbation  of  a  majority  of 
the  members  of  the  said  society  present  at 
a  special  meeting  thereof,  had  not  been 
obtained  before  or  at  the  time  of  the  com- 
mencement of  this  suit,  nor  has  it  ever  been 
obtained  as  required  by  the  said  rules. 
Verification. 

Fourteenth  plea, — that  by  the  said  rules 
of  the  society,  certified,  inrolled,  &c.,  and 
which  were  in  force  at  the  time  of  the 
making  of  the  indentures  in  the  declaration 
luentioned,  and  thence  hitherto  have  been 
and  still  are  in  force,  it  was  ordered  and 
declared,  that  there  should  be  elected  by 
the  members  of  the  said  society  present  at 
the  first  general  meeting,  and  at  every  meet- 
ing on  the  first  Wednesday  in  September 
during  the  continuance  of  the   society,  a 
president,  vice-president,  and  other  officers; 
that  the  president,  vice-president,  and  other 
utGcers  to  be  elected  at  the  same  time  should 
compose  the  committee  for  the   ensuing 
year ;  and  in  case  of  the  death,  resignation 
('r  removal  of  any  such  members  of  the 
committee  or  officers,  the  vacancy  should 
be  supplied  by  the  election  of  lome  other 
member  or  members  of  the  said  society  or 
association,  at  the  next  meeting  of  the  asso- 
cL'ition,  and  the  memberor  members  so  added 
i^iiould  continue  in  ofiSce  till  the  next  gene- 
ral meeting  appointed  for  the  election  of 
officers  and   committee.      That  the   com- 
'.littee   of   the   said  society  for    the   time 
*)fing,  or  the  major  part  of  them,  should 
iletennine  all  disputes  which  might  arise 
ri^^specting  the  construction  of  the  rules  of 
the  said  society,  or  any  of  the  clauses,  mat- 
ters, or  things  therein  contained,  and  also 
"f  any  additions,  alterations,  or  amendments 
which  should  or  might  thereafter  arise  be- 
tween the  trustees,  officers,  or  other  mem- 
•'^rs  of  the  said  society,  and  that  the  decision 
«>f  the  committee,  if  satisfactory,  should  be 
I'onclusivey  but  if  not  satisfactory  reference 
>h(>uid  be  made  to  arbitration,  pursuant  to 
liie  27th  section  of  the  statute  made  in  the 


10th  year  of  the  reign  of  King  Greorge  IV. 
for  consolidating  and  amending  the  laws 
relating  to  friendly  societies ;  and  that  at 
the  first  meeting  of  that  society  after  the 
inrolment  of  the  said  rules,  five  arbitrators 
should  be  elected,  none  of  the  said  arbitrators 
being  beneficially  interested,  directly  or  in- 
directly, in  the  funds  of  the  said  society, 
and  in  each  case  of  dispute  the  names  of 
the  arbitrators  should  be  written  on  pieces 
of  paper,  and  placed  in  a  box  or  glass,  and 
the  three  whose  names  were  first  drawn  by 
the  complaining  party,  or  some  one  appoint- 
ed by  him  or  her,  should  be  the  arbitrators 
to  decide  the  matters  in  dispute,  whose  deci- 
sion should  be  final ;  that  the  claims  and 
demands  of  the  plaintiffs  in  the  declaration 
mentioned  were  before  and  at  the  time  of 
the  commencement  of  this  suit  and  still  are 
matters  in  dispute  between  the  plaintiffs  as 
trustees  of  the  society  and  the  defendant, 
within  the  meaning  of  the  said  rules,  and 
that  the  defendant  has  always  been  and 
still  is  ready  and  willing  to  refer  the  same 
to  the  arbitration  and  determination  of  the 
committee  for  the  time  being  of  the  society, 
or  the  major  part  of  them,  or  to  arbitrators 
to  be  chosen  in  manner  as  directed  by  the 
said  rules,  according  to  the  true  intent  and 
meaning  of  the  said  rules,  of  which  the 
plaintiffs  have  always  had  notice.  Verifi- 
cation. 

The  plaintiffs  joined  issue  on  the  first 
and  third  pleas,  and  to  the  thirteenth  and 
fourteenth  replied  de  injurid. 

At  the  trial,  before  Coltman,  J.,  at  the 
Surrey  Summer  Assizes,  1847,  it  appeared 
that  the  plaintiffs  were  the  trustees  of  a 
building  society  called  *'  The  Metropolitan 
Building  Association,"  and  that  the  de- 
fendant was  a  member,  and  the  holder  of 
twenty-nine  shares  in  the  society.  The 
certified  rules  and  regulations  of  the  society 
(1)  were  given  in  evidence,  and  it  ap- 

(1)  The  amended  rules  of  the  society  were  prefaced 
by  the  following,  amongst  other  statements : — "  This 
association  is  established  for  the  purpose  of  enabling 
parties  to  purchase  freehold  or  leasehold  property 
in  or  within  twenty-five  miles  of  London.  It  is  pro- 
posed to  raise  by  monthly  subscriptions  from  each 
member  or  shareholder  a  fund,  out  of  which  to 
assist  subscribers  in  their  endeavours  to  become 
possessors  of  such  property  as  may  be  best  suited  to 
their  own  interest  or  advantage.  Each  shareholder 
must  contribute  to  the  association  lOs.  per  month 
for  each  share,  of  which  ho  is  the  possessor,  until 


180 


EXCHEQUER  OF  PLEAS : 


peared  tbat  the  present  action  was  brought 
with  the  approbation  of  the  majority  of 
members  present  at  a  *'  special  general 
meeting"  of  the  society.  On  the  part  of 
the  defendant,  it  was  submitted  that  the 
issues  on  the  first,   third,  thirteenth,  and 

these  monthly  payments  shall,  with  the  profits, 
amount  to  1202.  per  share.  The  operations  of  the 
association  will  extend  over  a  space  of  about  ten  years 
and  then  cease  altogether,  when  the  funds  hare 
become  sufficiently  large  to  make  advances  to 
the  subscribers,  due  notice  will  be  given,  and  thai 
member  who  will  submit  to  the  largest  deduction 
of  discount  from  the  amount  of  his  uiare  of  120A, 
for  priority  of  advance,  will  be  the  one  to  whom  the 
loan  will  be  immediately  granted; — ^the  property 
purchased  with  the  association's  funds  to  be  mort- 
gaged to  the  association  as  security  for  the  con- 
tinuation of  his  monthly  instalments,  until  the  ter- 
mination of  the  association.  The  subscriptions  of 
those  who  do  not  draw  their  shares  are  invested  on 
mortgage  of  freehold  or  leasehold  property;  on  the 
termination  of  the  association  they  will  be  entitled 
not  only  to  compound  interest  on  the  money  they 
have  paid,  but  also  to  participate  in  the  profits 
arising  from  premiums,  fines,  &c.  To  mortgagors 
this  association  will  be  of  great  advantage.  In  the 
event  of  the  money  being  required  by  the  lender, 
the  same  may  be  discharged  by  a  loan  from  this 
association." 

Rule  8.  "That  in  case  it  shall  be  necessary  to 
bring  or  defend  any  action,  suit,  or  prosecution, 
criminal  as  well  as  civil,  in  law  or  in  equity,  touch- 
ing or  concerning  the  property  or  assets,  right  or 
claim  of  this  association,  or  touching  orconceming 
the  breach  or  non-performance  of  any  of  the  articles, 
matters,  and  things  herein  contained,  the  same 
shall  be  brought  or  defended  by  or  in  the  name  or 
names  of  the  trustee  or  trustees  of  this  association 
for  the  time  being,  on  behalf  of  the  said  association, 
and  he  or  they  shall  be  indemnified  from  all  losses 
or  damages  by  him  or  them  sustained  in  consequence 
of  being  a  party  or  parties  to  such  proceedings; 
but  no  such  proceedings  shall  be  taken  or  defended 
until  the  approbation  of  a  minority  of  the  members 
present  at  a  special  meeting  of  the  association  shall 
have  been  obtained." 

''That  the  president  of  the  committee  shall  have 
power  to  call  a  special  meeting  of  the  committee  at 
anv  time ;  and  the  committee  shall  have  power  to 
call  a  special  meeting  of  the  members  at  any  time^ 
by  giving  three  clear  days'  notice  thereof  to  such 
members,  and  specifying  the  cause  of  the  meeting." 

*'That  the  president,  on  receiving  a  written  re- 
quest signed  by  twelve  of  the  members  to  convene 
a  special  general  meeting  of  the  association,  shall 
within  three  days  after  receiving  such  request  con- 
vene such  meeting  by  letter,"  &c. 

Rule  8.  "  That  so  often  as  the  funds  of  the  asso- 
ciation shall  amount  to  a  share  or  sum  of  120/.,  (or 
by  an  anticipation,  that  is,  before  the  funds  actually 
amount  to  that  sum,  if  the  committee  shall  so  deter- 
mine,) the  share  vhall  be  awarded  to  the  highest 
bidder  by  ticket  or  premium  for  the  preference; 
but  no  member  shall  be  allowed  to  advance  less  than 
10<.  on  each  bidding,  and  the  purchaser  shall  have 


fourteenth  pleas  ought  to  be  fonnd  fat  \m\ 
first,  because  the  olgects  of  the  society  wen 
not  confined  to  the  purposes  mentioDed  in 
the  act  for  the  regulation  of  benefit  bofld- 
ing  societies,  the  6  &  7  Will.  4.  c.  82  (2),  bot 
extended  to  loans  to  members  on  moitgage 

the  privilege  of  taking  as  many  additional  sbim 
at  the  same  rate  as  he  may  choose,  on  giring  notice 
of  such  an  intention  to  the  president  at  the  time  of 
sale ;  and  the  committee  shall  have  the  power  to  mU 
an  aidditional  quarter,  half,  or  three-quarter  shiic 
at  the  same  premium  as  Uie  last  parchate,  if  re- 
quired.*' 

Rule  11.  "That  when  any  member  dull  Ian 
been  awarded  hi*  or  her  shaie  or  shaies  purraaot  to 
Article  8,  he  or  she  shall  give  notice  of  the  sitaitiaB 
of  the  premises  intended  to  be  ofoed  for  Uie  mco- 
rity  thereof  to  the  secretary,  and  he  shall  forthviib 
transmit  a  copy  of  the  same  to  the  surveyor,  i&d 
the  surveyor  shall  within  seven  days  after  the  receipt 
thereof  examine  the  premises  mentioned  is  neb 
notice,  and  make  his  report  in  writing  to  the  com- 
mittee." 

**  That  when  the  committee  shall  be  satisfied  that 
the  premises  so  to  be  offered  as  afoieasid  are  s  safi- 
cient  security  to  the  association,  tiiey  shall  dind 
the  trustees  to  pay  to  such  member  the  sum  or  fuu 
of  money  which  he  or  she  shall  be  entitled  to  recdrr, 
on  such  member  executing  a  deed  in  trust  to  sdl,  or 
such  other  valid  conveyance,  mortgage,  or  assoraaee 
of  such  premises  as  the  solicitors  to  the  assodstio& 
shall  require,  and  depositing  the  same  and  allotlicr 
necessary  titie-deeds  relating  thereto  with  tb«  trus- 
tees as  a  security  to  the  said  association  lor  so  nocb 
money  as  shall  tiierein  be  expressed  to  be  second, 
and  the  trustees  shall  make  such  peymeat  lecad- 
ingly." 

Rule  28.  "  That  the  committee  for  the  time  beii^. 
or  the  major  part  of  them,  shall  determia«  aS  dis- 
putes which  may  arise  respecting  the  coiistn»:6oa 
of  these  rulta  or  any  of  the  elauiea,  matleri,  m 
things  herein  contained,  and  abo  of  any  idditieas» 
alterations,  or  amendments  which  shall  or  1017 
hereafter  arise  between  the  trustees,  officers,  or  odcr 
members  of  this  association,  and  the  dedaon  cf  the 
committee,  if  satisfactory,  shall  be  conclusive ;  b^ 
if  not  satisfactory,  reference  shall  be  made  tsirbi- 
tration  pursuant  to  10  Geo.  4.  c.  56.  s.  27 ;  sad  it 
the  first  meeting  of  this  association  after  die  i^r^ 
roent  of  these  rules  five  arbitrators  shall  be  ekdid, 
none  of  the  said  arbitrators  being  bebedrisHy  ie- 
terested  directiy  or  indirectly  in  the  ftmds  of  tkii 
association,  and  in  each  case  of  dispute  die  mm 
of  the  arbitrators  shall  be  written  on  pieces  of  |*p^ 
and  placed  in  a  box  or  glass,  and  tihe  Ant  *^ 
names  are  first  drawn  by  the  complailfar  |^« 
or  some  one  appointed  by  him  or  heivsM  *** 
arbitrators  to  decide  the  matter  ia  "  ^~~ 

decision  shall  be  final." 

(2)  Sect  1."  Whereas  certain 
called  building  societies  have 
different  parts  of  the  kingdom, 
the  industrious  classes,  for  ^bay 
small  periodical  subscriptions  a 
members  thereof  in  obtaining  a 
leasehold  property,  and  It  is 
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secorides;  secondly,  that  the  action  was 
not  brought  with  the  approbation  of  the 
majority  of  members  present  at  a  **  special 
meeting/*  as  required  by  the  third  rule  ;  and 
tliirdly,  that  the  proper  mode  of  proceeding 
was  by  reference  to  arbitration  under  the 
twenty-eighth  rule.  The  learned  Judge 
overruled  the  objections,  and  directed  a 
verdict  for  the  plaintiffs. 

/.  Brown  now  moved  for  a  rule  to  shew 
cause  why  the  verdict  should  not  be  set 
aside,  and  for  a  new  trial  on  the  ground 
of  misdirection.  —  The  certified  rules  and 
regulations  shew  that  the  purposes  of  the 
society  are  not  limited  to  those  mentioned 
in  the  6  &  7  Will.  4.  c.  32,  for  the 
regulation  of  benefit  building  societies* 
Though  one  of  the  objects  of  the  association 

encouragement  and  protection  to  such  societies,  and 
the  property  obtained  therewith :  be  it  enacted,  &c. 
that  it  ihjil  and  may  be  lawful  for  any  number  of 
persona  in  Great  Britain  and  Irehmd  to  form  them- 
«elves  into  and  establish  societies  for  the  purpose  of 
raisinff  by  the  monthly  or  other  subscriptions  of  the 
seTeral  members  of  such  societies,  shares  not  exceed- 
ing the  value  of  150L  for  each  share,  such  sub- 
tcriptioQs  not  to  exceed  in  the  whole  20«.  per  month 
for  each  share,  a  stock  or  fund  for  the  purpose  of 
eoabling  each  member  thereof  to  receive  out  of  the 
funds  of  such  society  the  amount  or  value  of  his  or 
her  share  or  shares  therein  to  erect  or  purchase  one 
or  more  dwelling-honae  or  dwelling-houses,  or  other 
real  or  leasehold  estate,  to  he  secured  by  way  of  mort- 
gage to  such  society  until  the  amount  or  value  of  his 
or  her  shares  shall  have  been  fully  repaid  to  such 
HK-iety,  with  the  interest  thereon,  and  all  fines  or 
other  payments  incurred  in  respect  thereof,  and  to 
and  for  the  several  members  of  such  society  from 
time  to  time  to  assemble  together,  and  to  make, 
ordain,  and  constitute  such  proper  and  wholesome 
rules  and  regulations  for  the  goTcmment  And  guid- 
ance of  the  same  as  to  the  major  part  of  the  members 
of  such  society  so  aasembled  together  shall  seem 
meet,  so  as  such  rules  shall  not  be  repugnant  to  the 
express  provisions  of  this  act,  and  to  the  general 
laws  of  the  realm,  and  to  impose  and  inflict  such 
reasonable  fines,  penalties,  and  forfeitures  upon  the 
several  members  of  any  such  society  who  shall 
oifend  against  any  such  rules,  as  the  members  may 
think  fit,  to  be  respectively  paid  to  such  uses  for 
the  benefit  of  such  society  as  such  society  by  such 
rules  shall  direct,  and  also  from  time  to  time  to  alter 
and  amend  such  rules  as  occasion  shall  require,  or 
annul  or  xeoeH  the  same,  and  to  make  new  rules  in 
lieu  thereor,  imder  such  restrictions  as  are  in  this 
act  contained ;  provided  that  no  member  shall  re- 
ceive or  be  entitled  to  receive  from  the  funds  of 
&uch  society  any  interest  or  dividend  by  way  of 
annual  or  other  periodical  profit  upon  any  shares  in 
'-uch  society  until  the  amount  or  value  of  his  or  her 
share  shall  have  been  realized,  except  on  the  with- 
drawal of  anch  member,  according  to  the  rules  of 
auch  society  then  in  force." 


is  to  enable  members  to  receive  out  of  the 
funds  of  the  society  the  amount  of  his 
shares  to  erect  or  purchase  houses  or  land, 
yet  another  object  is  to  lend  money  to  mem- 
bers on  mortgage,  without  regard  to  the 
purpose  to  which  it  may  be  applied.  Such 
an  object  was  never  contemplated  by  the 
statute.  The  eighth  rule  provides,  that  so 
often  as  the  funds  of  the  association  shall 
amount  to  a  share  of  120/.  the  share  shall 
be  awarded  to  the  highest  bidder,  who 
shall  have  the  privilege  of  taking  as  many 
additional  shares  at  the  same  rate  as  he 
may  choose. 

[Pabke,  B. — It  may  be  that  the  intention 
of  the  legislature  was  not  to  allow  any  one 
member  to  acquire  alarger  interest  than  1 50/. 
in  respect  of  his  share  or  shares ;  but  that 
objection  does  not  seem  to  have  been  taken 
at  the  trial.] 

fiy  the  eleventh  rule,  when  any  member 
shall  have  been  awarded  his  share,  he  is  to 
give  notice  to  the  secretary  of  the  situation 
of  the  premises  intended  to  be  ofiered  for 
security,  and  when  the  committee  shall  be 
satisfied  that  the  premises  so  to  be  offered 
are  a  sufficient  security  to  the  association, 
they  shall  direct  the  trustees  to  pay  to  such 
member  the  sum  of  money  which  he  shall  be 
entitled  to  receive  on  executing  a  mortgage 
of  the  premises.  These  societies  are  exempt 
from  the  penalties  of  usury,  and  also  firom 
the  charges  of  stamp  duty ;  but  the  legisla- 
ture could  never  have  intended  that  those 
exemptions  should  apply  to  loans  to  mem* 
hers  at  usurious  interest.  If  so,  a  person 
who  wished  to  borrow  money  on  mortgage 
might  avoid  the  payment  of  stamp  duty  by 
becoming  a  member  of  one  of  these  societies. 

[Parke,  B. — There  is  no  usury  in  benefit 
societies  lending  to  their  members  money 
at  more  than  5l  per  cent.  They  are  bo^ 
lenders  and  borrowers — Silver  v.  Barnet 

(3)0 

The  defendant  is  entitled  to  a  verdict  on 

the  issue  raised  by  the  thirteenth  plea ;  for 
though  a  meeting  was  held,  and  the  appro- 
bation of  the  majority  of  the  members  then 
present  obtained  before  the  action  was  com- 
menced, yet  the  meeting  was  not  a  "  spe- 
cial meeting,'*  as  required  by  the  rule,  but 
a  "  special  general  meeting." 

(3)  6  Bing.  N.C.  180;  s.c.9Law  J.  Rep.  (m.8.) 
C.P.  118. 
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[Aldersom,  B.— The  meaning  of  a  "  spe- 
cial meeting"  is,  that  the  meeting  shall  not 
be  convened  unless  the  parties  have  notice 
of  the  purpose  of  the  meeting.  A  meeting 
may  be  both  general  and  special— general 
for  the  purpose  of  doing  general  business, 
and  special  for  a  particular  purpose :  then 
it  becomes  a  special  general  meeting.] 

[RoLFE,  B. — A  special  general  meeting 
is  both  special  and  general.  J 

The  issue  raised  by  the  fourteenth  plea 
ought  a]  so  to  have  been  found  for  the  defen- 
dant. Crisp  V.  Bunbury{4)  decided  that 
since  the  9  Geo.  4.  c  92,  an  action  will  not  lie 
against  the  trustees  of  a  benefit  society,  and 
that  in  the  case  of  disputes  the  only  mode 
of  proceeding  is  by  arbitration.  This  case 
differs  from  that  of  a  private  agreement  to 
refer,  since  these  rules  are  made  under  and 
have  the  force  of  an  act  of  parliament. 
The  6  &  7  Will.  4.  c.  82.  incorporates  the 
provisions  of  the  Friendly  Societies  Act, 
10  Geo.  4.  c.  56,  the  27th  section  of  which 
requires  the  rules  of  every  such  society  to 
provide  for  reference  of  disputes  to  arbi- 
tration. 

[Parke,  B. — This  rule  contains  no  pro- 
vision for  enforcing  the  award  in  case  of 
non-payment  of  the  money.] 

Pollock,  C.B.— There  ought  to  be  no 
rule.  If  at  the  trial  it  had  been  objected 
that  the  society  was  not  within  the  act, 
because  it  enabled  members  to  hold  an  un- 
limited number  of  shariiii»  each  of  which 
might  be  the  maximum  share,  and  conse- 
quently one  member  might  have  in  himself 
Uie  whole  interest  in  the  society — if  that 
objection  had  been  raised,  the  Court  would 
probably  have  taken  time  to  consider  the 
construction  of  the  act  But  the  objection 
taken  was,  that  the  society  could  not  lend 
money  on  mortgage  to  its  own  members. 
It  is  conceded,  that  the  society  might  lend 
money  to  persons  not  members ;  and  I  have 
looked  into  the  act  of  parliament  to  see 
whether  it  contains  any  exclusion  of  loans 
to  members,  but  I  find  none.  If  then  th^ 
society  may  lend  to  strangers,  I  see  no 
reason  why  they  should  not  lend  to  any  of 
their  own  body :  on  the  contrary,  it  is  quite 
within  the  scope  of  the  society.  With 
respect  to  the  second  objection,  the  answer 

(4)  8  Bing.  894 ;  s.  e.  1  Law  J.  Rep.  (h.s.)  C.P. 
112. 


has  been  already  given  by  my  Brotber 
Alderson.  By  a  "  special  meeting"  b  meaot 
a  meeting  for  those  matters  of  which  the 
parties  have  had  special  notice.  Here  they 
had  notice  of  the  purpose  of  the  meetiDg, 
which  was  held  for  that  and  also  tat  other 
purposes.  As  to  the  last  objectioa,  the 
28th  rule  does  not  make  it  imperative  to 
refer  a  matter  of  this  kind  to  aibitration. 
That  rule  applies  only  to  differences  in 
respect  of  the  construction  of  the  rale,  or 
any  additions,  alterations,  or  amendments 
therein. 

Parkb,  B.— I  agree  with  the  Loid  Chief 
Baron.  There  is  nothing  in  the  act  of  par- 
liament  to  prevent  the  society  ftam  pur- 
chasing from  its  members  the  he  simple  of 
an  estate,  then  why  may  tiiey  noi  take  a 
mortgage  of  the  estate  ?  With  reject  to 
the  question  as  to  the  number  of  sham 
that  any  one  member  may  hold,  that  point 
does  not  appear  to  have  been  taken  at  the 
trial,  and  therefore  does  not  arise  nov. 
As  to  the  second  objection,  the  answer  has 
been  already  given.  With  respect  to  the 
last,  the  28th  rule  applies  only  to  disputes 
respecting  the  construction  of  the  roles, 
and  an  action  on  a  covenant  is  not  a  matter 
in  dispute  to  be  referred  in  pursuance  of 
that  rule. 

Alderson,  B.— >I  am  of  the  same  ofmi- 
ion.  .  The  point  as  to  the  number  of  shares 
which  one  member  may  hold  was  not  takea: 
if  it  had  been,  I  should  have  desued  time 
to  consider  whether  the  meaning  of  the  act 
is  not  that  each  member  is  to  have  an  in- 
terest to  the  extent  of  150L,  and  no  more, 
whether  in  one  or  more  shares.  With 
respect  to  the  other  objection,  tiiere  is  no 
ground  for  saying  that  this  is  a  matter  to  he 
referred  to  arbitration. 

RoLFE,  B.  concurred. 

Rulerefiued. 


{MA88EY,  SURVIVING  KUCOTOS 
OF  AHES,  D£CEA8BD,V.  JOaH* 
SON  AND  AKOTEttt  KXSCr- 
TORS  OF  F0Y80N,  OlCSaaED** 

Pleading  —  Accord  and  Sa^ftdim'' 
Executors. 

Debt  upon  two  indenturet^  wltrrif  ^ 
defendants*  testator  eotenaniid  t$  nm  ^ 
*  Decided  in  the  Sitting  after 


a' 


HILARY  TERM,  1848. 


183 


plaintiflhe  regpective  sums  0/ 1,3002.  and 
7002.,  with  interest.  Flea,  in  substance, 
that  the  plaintiff  was  a  mortgagee,  by  two 
mortgages,  of  an  estate  which  was  insufficient, 
ttp9ft  an  estimate  of  its  value,  to  pay  the  mort- 
gage  money  due  from  the  testator ;  that  three 
other  mortgagees  were  in  the  same  situation, 
the  estate  realized  to  each  being  less  in  esti' 
mated  value  than  the  charge  upon  it;  that 
the  defendants  were  devisees  of  the  real 
estate,  and  executors  of  the  deceased  mort' 
gagor ;  that  they  had  received  assets,  which, 
after  deducting  the  costs  and  expenses  pay* 
able  by  them  in  the  first  instance,  and  in 
preference  to  the  debts  due  from  the  testator, 
and  also  excepting  some  furniture,  amounted 
to  the  defkiency  on  each  mortgage;  and 
thereupon  it  was  agreed  between  the  plaintiff 
and  the  defendant,  and  each  of  the  mort* 
gagees,  as  the  common  consent  of  all,  and  at 
the  request  of  each,  that  no  suit  should  be 
instituted  for  the  administration  of  assets, 
and  that  the  said  balance  of  the  assets,  after 
deducing  the  furniture  which  should  be 
given  to  the  widow,  should  be  divided  rate^ 
ably  between  the  different  mortgagees,  and 
paid  to  them  in  satisfaction  of  the  sums 
due  to  them  over  and  above  the  estimated 
value  of  the  estates ;  and  that  all  the  respec-^ 
tive  rights  and  equities  of  redemption,  or 
other  rights  of  the  defendants,  as  executors 
and  trustees  to  the  mortgaged  property,  should 
thenceforth  be  wholly  barred,  extinguished, 
satisfied,  and  discharged,  and  the  mortgagees 
should  thenceforth  become  absolute  owners, 
both  at  law  and  in  equity,  of  the  mortgaged 
estates,  and  that  the  covenants  in  the  de* 
elaration  should  be  satisfied  and  discharged^ 
in  consideration  of  the  premises.  The  plea 
then  averred  payment  to  each  of  his  share 
of  the  assets,  and  that  the  several  rights  and 
equities  of  redemption  were  barred  and  ex- 
tinguished. Replication,  that  it  was  not 
agreed,  nor  did  the  defendants  pay  to  the 
plaintiff  the  sum  of  money  in  the  plea  men- 
tioned, upon  which  issue  was  joined.  The 
Judge,  at  the  trial,  having  ruled  that  the 
plea  could  not  be  proved,  except  by  an 
agreement  in  writing, — Held,  that  although 
an  agreement  to  convey  an  equity  of  redemp- 
tion must  be  in  writing,  this  plea  would  have 
been  good  on  demurrer,  even  though  it  had 
f^Bpressly  stated  the  contract  to  have  been  by 
parol,  inasmuch  as  the  agreement  by  the 
plaintiff  to  forego  the  bqlance  of  his  mort- 


gage beyond  the  value  of  the  estate  upon 
receiving  his  share  of  the  assets,  was  binding 
on  him,  and  the  receipt  of  his  share  of  the 
assets  was  a  satisfaction  for  the  estate  ;  be- 
cause the  agreement  of  the  other  mortgagees 
to  take  their  shares  of  the  assets  also  was 
a  good  consideration  for  giving  up  the  claim 
for  the  residue  of  the  debt  against  the  de- 
fendants. 

Quaere,  whether  the  plea,  if  proved,  would 
be  a  good  bar. 

Debt.  The  first  count  of  the  declaration 
was  on  an  indenture  of  the  14th  of  February 
1823  made  between  Ames  and  Foyson, 
whereby  Foyson  covenanted  to  pay  to  Ames 
1,3002.,  with  interest  at  52.  per  cent,  on  the 
27th  of  August  1823.  The  second  count 
was  on  an  indenture  of  the  9th  of  April 
1825,  made  between  Foyson  of  the  first  part» 
£.  Lawes,  S.  Parkinson  and  the  plaintiff, 
as  executors  of  Ames,  deceased,  of  the 
second  part,  and  one  J.  R.  Staff  of  the  third 
part,  whereby  Foyson  covenanted  to  pay  to 
the  said  Lawes,  Parkinson  and  the  plaintiff 
7002.,  with  interest  at  42.  per  cent,  on  the 
9th  day  of  October  1825. 

Plea — That  before  the  making  of  the 
indenture  in  the  first  count  mentioned, 
the  said  Foyson  had  a  certain  interest  in 
certain  hereditaments,  that  is  to  say,  a  cer- 
tain power  of  appointment  of  the  said  here- 
ditaments, and  the  fee  simple  thereof  was 
vested  in  the  said  Foyson,  and  the  said 
hereditaments  and  the  fee  simple  thereof 
were  limited  and  assured  to  such  uses  as 
the  said  Foyson  should,  at  any  time  or 
times,  and  from  time  to  time  thereafter,  by 
any  deed  or  deeds  to  be  by  him  duly  exe- 
cuted, direct,  limit  or  appoint;  and  in  default 
of  such  direction,  limitation,  or  appointment, 
and  subject  thereto,  to  the  ultimate  use  of 
the  said  Foyson  and  his  heirs  and  assigns 
for  ever.  And  the  defendants  further  say, 
that  the  said  indenture  in  the  first  count 
mentioned  was  an  indenture  of  mortgage, 
whereby  in  consideration  of  the  said  sum 
of  1,3002.,  in  the  first  count  mentioned, 
lent  by  the  said  Ames  to  the  said  Foyson, 
at  or  before  the  making  of  the  same  inden- 
ture, the  said  Foyson,  by  virtue  and  in 
exercise  and  execution  of  the  powers  then 
vested  in  him  in  that  behalf  as  aforesaid, 
did  by  the  said  indenture  by  him  duly 
executed  as    aforesaid,  direct,  limit    and 
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appoint,  that  the  said  hereditaments  should 
thenceforth  go,  remain,  continue  and  be 
unto  the  said  Ames,  his  executors,  adminis- 
trators and  assigns  for  the  term  of  1,000 
years,  to  be  computed  from  the  day  next 
before  the'  day  of  the  date  of  the  same 
indenture,  and  fully  to  be  complete  and 
ended,  subject  nevertheless  to  a  certain  pro- 
viso  or  condition,  in  the  same  indenture  con- 
tained, whereby  it  was  provided,  that  if  the 
said  Foyson,  his  heirs,  executors,  adminis- 
trators, appointees,  or  assigns,  some  or  one 
of  them,  should  and  did  pay,  or  cause  to 
be  paid  unto  the  said  Ames,  his  executors, 
administrators,  or  assigns,  at  or  in  his  or 
their  dwelling-house  for  the  time  being,  the 
said  sum  of  1,8001.,  together  with  interest 
for  the  same,  at  the  rate  of  5/.  per  cent, 
per  annum,  on  the  27th  of  August  then 
next,  without  any  deduction  or  abatement 
whatsoever,  then  and  in  such  case  the  said 
term  of  1,000  years  and  the  said  appoint- 
ment thereof  should  cease  and  determine. 
And  the  said  covenant  in  the  said  first  count 
mentioned  was  a  covenant  in  the  same  inden- 
ture contained,  to  secure  the  payment  to  the 
said  Ames,  his  executors,  administrators, 
or  assigns,  by  the  said  Foyson,  his  exe- 
cutors, administrators,  appointees,  or  assigns 
of  the  said  sum  of  1,300/.  so  lent  on  the 
said  mortgage  security  as  aforesaid.  And 
the  defendants  further  say,  that  the  said 
Foyson  made  default  in  the  payment  of 
the  said  sum  of  1,300/.  and  interest  on  the 
said  27th  of  August  then  next,  according 
to  the  said  proviso,  and  omitted  to  pay  llie 
said  sum  of  1,300/.  and  interest  on  the  said 
27th  of  August  then  next,  according  to  his 
said  covenant  in  that  behalf  as  in  die  first 
count  mentioned.  And  the  defendants  fur- 
ther say,  that  afterwards  and  after  the  death 
of  the  said  Ames,  and  at  the  time  of  the 
making  of  the  said  indenture  in  the  last' 
count  mentioned,  the  said  Foyson  con- 
tinued to  have  such  interest  as  aforesaid,  in 
the  said  hereditaments  and  such  power  of 
appointment  as  aforesaid,  subject  to  the 
said  term  of  1,000  years,  and  had  a  certain 
interest  in  the  equity  of  redemption  of  the 
said  hereditaments  from  the  said  mortgage. 
And  the  defendants  fur^er  say,  that  the 
said  indenture  in  the  last  count  mentioned 
was  an  indenture  of  farther  mortgage, 
whereby  in  consideration  of  die  further 
sum  of  700/.,  being  the  sum  of  700/.  in 


the  said  last  count  mentioned,  ako  lent 
by  the  said  Lawes,  and  J.  S.  Paricimoa, 
and  the  plaintiff,  as  suoh  executors  as  afore- 
said, to  the  said  Foyson,  at  or  before  the 
making  of  the  last-mentioned  indenture,  and 
also  in  consideration  of  the  sum  of  lOi.  paid 
by  the  said  J.  R.  Staff  to  the  said  Foyson, 
before  the  making  of  the  kst-mentioned 
indenture,  the  said  Fo3^n,  by  virtne  sad 
in  exercise  and  execution  of  the  power 
therein  then  vested  in  him  in  that  beiialf, 
and  at  the  request  and  by  the  diieetioD  ef 
the  said  Lawes,  Parkinson,  and  the  plaintiff, 
as  such  executors  aaaforeaaid,  did,  by  the  last- 
mentioned  indenture  by  him  duly  execated 
as  aforesaid,  direct,  limit,  and  appoint  th^ 
the  said  hereditaments,  and  the  leveniao 
thereof  expectant  on  the  detennination  of 
the  said  term  of  1 ,000  y ears,  should  thcnee- 
forth  go,  remain,  continue,  and  be  to  the 
use  of  the  said  J.  R.  Staff,  bis  hein  and 
assigns,  upon  certain   trusts  in  the  last- 
mentioned    indenture  oontained,  and  did 
bargain,  sell,  assign,-  transfer,  and  set  over 
unto  the  said  J.  R.  Staff,  his  execoton, 
administrators,  and  assigns,  certain  goods, 
chattels,  fixtures,  and  effects  of  the  snd 
Foyson,  and  all  the  rights,  title,  and  mter- 
est,  property,  claim,  and  demand,  both  legal 
and  equitable,  of  him,  the  said  Foyson, 
therein  and  thereto,  to  have,  bold,  receive, 
take,  and  enjoy  the  said  goods,  diattels, 
fixtures,  and  effects  unto  the  said  J.  R. 
Staff,   his   executors   and    administraton, 
(with  power  of  sale,  fully  set  oat  in  the  plea\ 
and  should  stand  and  be  possessed  of  the 
money  arising  by  and  from  audi  sale  er 
sales  upon  certain  trusts,  that  is  to  aaj, 
upon  trust,  amongst  others,  to  pay  aad 
discharge  the  principal  money  and  mteresi 
which  should  be  then  due  and  owing  upon 
or  by  virtue  of  any  mortgage  affbctiBg  the 
said  hereditaments  and  piemisca,  or  aay 
part  of  the  same  at  the  date  of  the  said  isst- 
mentioned  indenture,  and  to  pay  to  1^  aaid 
LaweS)  Parkinson,  and  the  plaiatiff,  thcs 
executors,  administraton  and  essagns,  fUbt 
said  sum  of  700/.  and  Aeinleieatlibesdaelor 
the  same,  at  and  after  the  rate  of  41  percent 
per  annum,  and  after  payment  ibimift** 
spectively,  should  pay  the  thenenrpla^  Mmji 
of  the  money  arising  from 
aforesaid,  unto  the  said  Foyson,  hk 
administrators,  or  assigns, 
covenant  in  the  last  count 
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a  covenant  in  the  said  last-mentioned  inden- 
ture contained,  to  secure  the  payment  to  the 
said  Lawes,  Parkinson,  and  the  plaintiff, 
as  snch  executors  as  aforesaid,  their  heirs, 
executors,  administrators,  or  assigns,  hy  the 
said  Foyson,  his  heirs,  executors,  and  ad- 
ministrators, of  the  said  sum  of  700/.  and 
interest,  so  lent  on  the  said  last-mentioned 
mortgage  security  as  aforesaid,  on  the  said 
9th  of  October  then  next.     And  the  defen- 
dants further  say,  that  from  the  time  of  the 
making  of  the  said  last-mentioned  indenture 
until  and  at  the  time  of  the  making  of  the 
accord  and  satis&ction  hereinafter  mention- 
ed, the  said  Foyson,  during  his  lifetime,  and 
the  defendants  after  his  death,  had  a  certain 
equitable  interest  in  the  equity  of  redemp- 
tion of  the  said  hereditaments,  and  of  the 
said  goods,  chattels,  fixtures,  and  effects, 
subject  to  the  said  two  several  mortgage 
securities,  and  in  any  such  surplus  monies 
(if  any)  as  aforesaid,  as  might  arise  from 
the  sale,  by  the  said  J.  R.  Staff,  of  the  said 
hereditaments,  and  of  the  said  goods,  chat- 
tels, fixtures,  and  effects.     (The  plea  then 
went  on  to  aver  that  Foyson  in  his  lifetime 
was  possessed  of  an  interest  in  certain  other 
hereditaments,  and    then  set  out  several 
mortgages,  that  is  to  say,  a  mortgage  to 
one  Aufirere  for  900/.,  with  covenant  to  pay ; 
a  mortgage  to  one  Wiley  for  4002.,  with 
covenant  to  pay ;  a  mortgage  to  one  Lawes  for 
200/. ,  with  a  covenant  to  pay.)  That  Foyson 
at  the  time  of  his  decease  was  indebted  to 
certain  other  persons  in  certain  simple  con- 
tract debts;    and  the  defendants,  as  such 
executors,  had  incurred  certain  necessary 
and   unavoidable   debts  and  expenses  in 
and  about  obtaining  probate  of  the  said 
will,  and  in  and  about  the  funeral  of  the 
said  Foyson;  which   said   last-mentioned 
debts  and  expenses  the  defendants,  as  such 
executors,  were  lawfully  entitled  and  bound 
to  satisfy  and  discharge,  out  of  the  goods, 
chattels,  and  effects  of  Foyson  at  the  time 
of  his  death,  in  the  hands  of  the  defendants, 
as  such  executors,  to  be  administered  before 
the  said  mortgage  debts,  and  before  any 
other  debts,  of  the  said  Foyson,  and  after 
setting  apl^rt  a  sufficient  sum  out  of  the 
goods,  chattels,  and  effects  of  Foyson,  at 
the  time  of  his  death,  in  the  hands  of  the 
defendants,  as  such  executors,  to  be  admin- 
istered, and  appljring  the  same  in  payment 
ind  satisfaction  of  the  said  necessary  and 
New  Series,  XVIL^Exchbo. 


unavoidable  debts  and  expenses,  there  re- 
mained in  the  hands  of  the  defendants,  as 
such  executors,  at  the  time  of  the  making 
of  the  accord  and  satisfeustion  hereinafter 
mentioned,  goods,  chattels,  and  effects, 
which  were  of  the  said  Foyson  deceased 
at  the  time  of  his  deadi  of  such  a  value  as 
was  sufficient  to  satisfy  and  discharge  the 
said  several  mortgage  debts,  due  in  respect 
of  the  said  several  covenants  and  indentures, 
to  wit,  of  the  value  of  1,042/.,  and  no  more; 
and  there  were  no  other  goods,  chattels,  and 
effects  of  Foyson  at  the  time  of  his  decease 
whatever,  except  the  household  furniture 
herein  mentioned.  That  after  the  death 
of  Foyson  and  Ames,  and  in  the  lifetime  of 
Lawes,  it  was  estimated,  as  the  truth  and 
fact  was,  that  the  said  hereditaments  so 
conveyed  and  assured  by  way  of  mortgage 
to  Aufrere,  and  the  said  equitable  interest 
in  the  same,  so  vested  in  the  defendants, 
were  of  less  value  than  the  said  sum,  to 
wit,  900/.,  so  secured  by  the  said  mort- 
gage, to  be  paid  to  Aufrere,  and  all  interest 
due  thereon,  by  the  sum  of  300/.;  that 
the  said  hereditaments,  goods,  chattels,  fix- 
tures, and  effects,  mentioned  in  the  said 
first  and  second  indentures,  and  mortgaged 
as  aforesaid  to  Ames,  Lawes,  Parkin- 
son, and  the  plaintiff,  and  the  said  equit- 
able interest  in  the  same  so  vested  in 
the  defendants,  were  of  less  value  than  the 
said  two  sums  of  1,300/.  and  700/.,  so 
secured  by  the  said  firstly  and  secondly- 
mentioned  indentures  to  be  paid  to  Ames, 
Lawes,  Parkinson,  and  the  plaintiff,  and 
all  interest  due  thereon  by  the  sum  of 
500/.  (The  plea  then  stated  that  the 
hereditaments  mortgaged  to  Wiley,  and  the 
equitable  interest  in  the  same,  were  of  less 
value  than  400/.,  and  all  interest  then  due 
thereon,  hy  the  sum  of  133/. ;  that  the 
hereditaments  mortgaged  to  Lawes,  and  the 
equitable  interest  in  the  same  were  of  less 
value  than  200/.,  by  the  sum  of  109/.,  of 
which  the  plaintiff.  Staff,  Aufrere,  &c. 
had  notice.)  And  thereupon  the  defendants, 
as  such  executors  as  aforesaid,  agreed  with 
one  another,  and  the  plaintiff  and  Lawes» 
as  such  executors  as  aforesaid,  and  with 
Staff,  and  with  Aufrere,  and  with  Wiley, 
respectively,  with  the  full  knowledge  and 
consent  and  at  the  request  of  each  and  every 
of  them  respectively,  that  the  said  several 
debtsand  covenants,  and  all  damages  accrued 
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in  respect  thereof,  respectively,  including  the 
said  debts  and  causes  of  action  in  the  decla- 
ration, should  be  respectively  satisfied  and 
discharged  by  the  arrangement,  on  the 
terms  and  in  the  manner  following,  (that  is 
to  say)  that  no  suit  should  be  instituted  by 
the  plaintiff  and  Lawes,  as  such  executors, 
or  as  such  creditors  as  aforesaid,  or  by 
Staff  or  by  Lawes  as  such  mortgagee  or 
covenantee,  or  by  Aufrere  or  by  Wiley,  or 
by  all  or  any  of  them,  for  causing  the  goods, 
chattels  and  effects  which  were  of  Foyson 
at  the  time  of  his  death,  in  the  hands  of  the 
defendants,  as  such  executors  as  aforesaid, 
to  be  administered,  but  that  the  household 
furniture,  parcel  of  the  said  goods,  chattels, 
and  effects,  which  were  of  Foyson  deceased, 
at  the  time  of  his  death,  should  thenceforth 
be  taken,  had,  possessed,  and  enjoyed  by 
the  widow  of  Foyson,  for  her  own  use  and 
benefit ;  that  a  suflScient  part  of  the  residue 
of  the  said  goods,  chattels,  and  effects  which 
were  of  Foyson  deceased  at  the  time  of  his 
death,  in  the  hands  of  the  defendants,  as 
such  executors,  to  be  administered,  should 
be  set  apart  and  applied  by  the  defendants 
as  such  executors  for  and  in  the  payment 
and  satis&ction  of  the  said  necessary  and 
unavoidable  debts  and  expenses,  and  the 
residue  of  the  said  goods,  chattels,  and 
effects  which  then  were  estimated  and  ad- 
mitted by  the  defendants,  the  plaintiff, 
Lawes,  Staff,  Aufrere  and  Wiley,  as  the  feet 
was,  to  be  of  the  value  of  1,042/.,  and  no 
more,  should  be  divided  and  distributed  by 
the  defendants  as  such  executors  as  afore- 
said, between  and  amongst  the  plaintiff  and 
Lawes,  as  such  executors  as  aforesaid,  the 
said  Lawes,  as  such  mortgagee  and  cove- 
nantee, the  said  Aufrere  and  Wiley,  in  pro- 
portion to  the  respective  amounts  remaining 
due  to  each  of  them  respectively,  in  respect 
of  their  said  respective  debts,  securities,  and 
covenants,  after  deducting  from  the  amount 
due  for  debts  and  damages,  in  respect  of 
each  of  the  said  respective  debts  and  cove- 
nants respectively,  the  estimated  value,  esti- 
mated as  aforesaid,  of  the  respective  here- 
ditaments and  premises  so  mortgaged  as 
aforesaid  to  each  of  them  respectively,  for 
securing  the  payment  of  the  said  respective 
debts  as  aforesaid,  (that  is  to  say)  that 
500/.,  parcel  of  the  said  1,042/.,  should  be 
paid  by  the  defendants  as  such  executors 
as  aforesaid,  to  the  plaintiff  and  Lawes,  as 


such  executors  as  aforeaaidy  and  that  300/., 
other  parcel  of  the  said  sum  of  1,0421, 
should  be  paid  by  the  defendants  as  nidi 
executors,  to  Aufrere,  as  such  mortgagee 
and  covenantee  as  aforesaid,  and  that  islu., 
other  part  of  the  said  sum  of  1,042/.,  shonid 
be  paid  to  Wiley  as  such  mortgagee  soil 
covenantee  as  aforesaid;  and  that  1091., 
residue  of  the  said  sum  of  l,042/»,  liboM 
be  paid  to  Lawes  as  such  mortgagee  and 
covenantee  as  aforesaid ;  and  that  all  the 
respective  rights  and  equiiies  0/  redaap- 
Uofif  or  other  right  of  the  defendants  as 
such  executors  and  tmateesi  or  othernie, 
of  and  in  the  said  first^mentioned  hereditie 
ments,  and  of  and  in  the  said  goods,  chat- 
tels, fixtures,  and  effects,  and  of  and  in  the 
said  surplus  money,  if  any»  to  arise  from 
such  sale  as  aforesaid  of  the  said  first-men* 
tioned  hereditaments,  goods,  chattels,  fix- 
tures, and  effects,  or  any  of  them,  by  the 
said  Staff  as  aforesaid,  and  also  of  and  in 
the  said  secondly-mentioned  hereditaments, 
so  conveyed  and  assured  to  Aufrere  as 
aforesaid,  and  also  of  and  in  the  said  thinilj- 
mentioned  hereditaments,  so  oonveyed  sod 
assured  to  Wiley  as  aforesaid,  and  adso  of 
and  in  the  fourthly-mentioned  heredita- 
ments, so  conveyed  and  asBored  to  Laves 
as  aforesaid,  respectively,  should  be  thence- 
forth respectively  wholly  banred,  extis- 
guished,  satisfied  and  discharged,  and  that 
the  plaintiff  and  Lawea,  or  Staff  as  their 
trustee,  should  theneeforth  become  and  he 
ike  abaolfUt  owner  both  at  imm  and  h 
eqmUy  of  the  said  first-mentioned  heredita- 
ments, goods,  chattels,  fixtures,  and  c&cts, 
and  that  Aufrere  should  thenoefoitii  becoaf 
and  be  the  absolute  owner,  both  at  lav  sod 
in  equity  of  the  said  secondly-nocntioiied 
hereditaments,  and  that  Wiley  should  thenee- 
forth become  and  be  the  aboi^Qte  ovmt 
both  at  law  and  in  equity  of  die  said  thirdly- 
mentioned  hereditaments,  and  that  Lawes 
should  thenceforth  beoone  and  fae  the  sfcso- 
lute  owner  both  at  law  and  in  equily  of  tke 
said  fourthly-mentioned  hCTedkanneati,  ssd 
that  the  said  liso  eoveiiaisis  m  At  daeism- 
^lon  mentioned^  and  aU  dMe  ami  damafo 
in  retpeet  thereof,  and  the  said  covsMSt 
for  payment  to  Aufirere  of  tfaa  aaid  ssn 
of  900/.  and  interest,  and  sfli  drills  asd 
damages  accrued  in  respect  thoeat  nd  ^ 
said  covenant  for  the  paymMit  l»  Wlsyof 
the  said  sum  of  400/.  and  inteiML  lad  sU 
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debts  and  damages  accrued  in  respect  there- 
of, and  the  said  covenant  for  payment  to 
Lawea  of  the  said  sum  of  200^.  and  interest, 
andall  dehts  and  damages  accrued  in  respect 
thereof,  should,    in    consideration  of  the 
premises,  be  respectively  satisfied  and  dis- 
charged.    That  in  pursuance  and  perform- 
ance, and  according  to  the  true  intent  and 
lueaniog  of  the  said  arrangement  and  agree- 
ment, no  such  suit  in  equity  as  aforesaid  was 
instituted,  and  that  the  said  household  fur- 
niture was  taken,  had,  possessed  and  en- 
joyed by  the  said  widow  of  the  said  Foyson, 
for  her  own  use  and  benefit.     (The  plea 
then  averred  payment  to  the  plaintiff  and 
Lawes,  as  such  executors,  and  acceptance 
by  them  of  the  sum  of  500/.  upon  the  terms 
aforesaid,  also  payment  to  Aufirere  of  300/., 
payment  to  Wiley  of  133/.,  and  payment 
to  Lawes  of  1091.)   That  the  several  rights 
and  equities    of  redemption,    and    other 
rights  of  the  defendants,  as  sucli  executors 
and  trustees  as  aforesaid,  of  and  in  the 
said  several  hereditaments  firstly,  secondly, 
thirdly,  and  fourthly  above  mentioned,  and 
of  and  in  the  said  goods,  chattels,  and  effects, 
and  of  and  in  the  said  surplus,  if  any,  to 
arise  by  sale  thereof  as  aforesaid,  became 
and  were  barred  and  extinguished ;   and  in 
consideration  thereof,  and  of  other  the  pre- 
mises aforesaid,  each  of  the  said  several 
covenants  and  all  debts  and  damages  ac- 
crued due  in  respect  thereof,  respectively 
became  and  were,  by  and  with  the  said 
agreement  and  consent  and  at  the  request 
of  the  plaintiff  and  Lawes,  as  such  executors 
and  creditors  as  aforesaid,  and  of  Lawes 
as  such  mortgagee  and  covenantee,  and  of 
Aufrere  and  Wiley,  as  such  mortgagees  and 
covenantees  respectively,   wholly  satisfied 
and  discharged,  according  to  the  true  intent 
and  meaning  of  the  said  arrangement  and 
agreement.     Verification. 

Replication,  that  it  was  not  agreed, 
nor  did  the  defendants  pay  to  the  plaintiff 
and  Lawes,  nor  did  the  plaintiff  and  Lawes 
accept  or  receive  of  or  from  the  defendants 
the  said  suiD  of  money  in  the  first  plea 
mentioned  modo  et  formd  ;  upon  which  issue 
was  joined. 

The  cause  came  on  to  be  tried,  before 
Pollock,  C.B.,  at  the  Norfolk  Spring  As- 
sizes for  1847. 

Andrews^  for  the  defendants,  began,  and 
said  he  could  prove  the  plea  only  by  parol. 


ByleM^  Serj,^  for  the  plaintiff,  objected  that 
it  could  not  be  proved  without  a  memo- 
randum in  writing.  On  the  other  hand  it 
was  contended,  that  a  memorandum  in  writ- 
ing was  unnecessary,  and  that,  at  all  events, 
enough  of  the  plea  could  be  proved  by  parol 
to  make  it  an  answer  to  the  action.  The 
learned  Judge  was  of  opinion  that  the  plea 
could  not  be  proved  without  a  memorandum 
in*  writing,  and  directed  the  jury  to  find 
a  verdict  for  the  plaintiff. 

Andrews  having  obtained  a  rule,  in  the 
following  term,  to  set  aside  the  verdict,  and 
for  a  new  trial  on  the  ground  of  misdirec- 
tion,— 

Fitzpairick  {Bylea,  Serj,  with  him)  shewed 
cause  (June  21). — Upon  the  issue  joined,  the 
agreement  is  one  which  ought  to  be  in  writing 
under  the  Statute  of  Frauds,  29  Car.  2. 
c.  3.  s.  4.  It  is  for  an  interest  in  land  :  it 
provides  that  all  interest  in  the  said  here- 
ditaments is  to  become  the  property  of 
the  mortgagees.  The  issue  is  taken  on  the 
agreement.  There  is  no  authority  to  shew 
that  an  equitable  interest  is  not  within  the 
Statute  of  Frauds.  XnHodgkinaonv.  IVyaii 
(1),  a  loan  was  secured  by  the  deposit  of 
title-deeds,  and  it  was  held,  that  this  was  an 
interest  in  land  within  the  meaning  of  the 
2  &  3  Vict.  c.  37.  s.  1.  The  words  in  the 
last-mentioned  statute,  "security  of  any 
lands,  tenements,  or  hereditaments,  or  any 
estate  or  interest  therein,"  are  not  so  strong 
as  the  words ''  lands,  tenements,  or  heredita- 
ments, or  any  interest  in  or  concerning 
them,"  in  the  Statute  of  Frauds.  The 
question  is,  is  an  equitable  interest  within 
the  Sutute  of  Frauds  ? 

[Parke,  B. — There  seems  no  doubt  about 
that.] 

Carrington  v.  Roots  (2)  decides  that  it  is 
not  necessary,  in  order  that  the  statute 
should  apply,  that  the  action  should  be 
brought  on  the  agreement;  but  it  is  enough 
if  the  effect  of  the  action  is  to  chaige  the 
party  by  means  of  the  sgreenent.  Lord 
Abinger  there  says,  *'  The  meaning  of  the 
statute  is  not  that  the  statute  shall  stand  for 
all  purposes,  except  that  of  being  enforced 
by  action,  but  it  means  that  the  contract 
shall  be  altogether  void." 

(1)  4  Q.B.  Rep.  749  ;  8.c.  13  Lav  J.  Rep.  (n.s.) 
Q.B.  54. 

(2)  2  Mee.  &  Wels.  248;  s.  e.  6  Uw  J.  Rep. 
(n.s.)  £zob.  95, 
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[Parke,  B. — The  question  is,  could  this 
plea,  or  so  much  of  it  as  is  an  answer  to  the 
action,  he  proved  hy  parol  ?] 

They  contend  that  part  performance  can 
take  the  case  out  of  the  Statute  of  Frauds. 
That  is  not  so  in  the  case  of  an  interest  in 
land.  It  would  certainly  seem,  from  the 
cases  of  Lord  Guernsey  y.  Rodbridges  (3) 
and  Lester  y.  Foxcroft  (4),  that  the  courts  of 
equity  have  held  that  doctrine ;  hut  it  daes 
not  appear  in  those  cases  whether  there  was 
any  plea  of  the  statute.  There  is,  however, 
no  such  doctrine  at  law.  WkUbread  v. 
Broekhursi  (5)  and  Brodie  v.  SU  Paul  (6) 
are  the  only  two  cases  which  at  all  throw 
out  such  a  notion. 

[Pollock,  C.B. — I  think  you  need  not 
give  yourself  any  more  trouhle  about  that. 
There  is  no  such  doctrine  at  law.] 

The  Court  then  called  on — 

Palmer^  in  support  of  the  rule. — The 
ground  on  which  Uie  doctrine  of  part  per- 
formance, rests  is  stated  in  1  Sugden*s 
Vendors  and  Purchasers,  p.  140,  "  Where 
agreements  have  been  carried  partly  into 
execution,  the  Court  yrHl  decree  perform- 
ance of  them,  in  order  that  one  side  may 
not  take  advantage  of  the  statute  to  be 
guilty  of  fraud."  The  circumstances  stated 
in  this  plea  are  sufficient  to  entitle  the 
defendants  to  aid  from  a  oourt  of  equity.  It 
is  not  necessary  to  say  there  has  been  a 
conveyance  of  land,  but  that  the  parties 
have  got  all  they  bargained  for,  and  that 
they  have  got  it  without  a  note  in  writing. 
The  executors  might  have  preferred  any 
creditors  in  equal  degree.  A  mortgage 
without  a  covenant  is  a  simple  contract 
debt;  with  a  covenant  it  becomes  a  spe- 
cialty. In  Powell  on  Mortgages,  citing 
Martin  v.  Mowlin  (7),  it  is  laid  down 
that  the  words  **  lands,  tenements,*  and 
hereditaments"  in  a  devise  do  not  include 
mortgages.  Ancaster  v.  Mayer  (8)  shews 
that  a  mortgage  is  a  simple  debt,  and  the 
land  is  only  an  accessory  as  a  security, 
and  if  the  principal  is  gone  the  accessory 
goes  with  it.  Debt  does  not  lie  against 
the  heir  if  there  are  assets — 3  Lev.  3. 


(8)  Gilbert's  Ca.  in  £q.  3. 

(4)  CoUes*  P.C.  108 ;  s.  c  5  Vin.  526. 

(5)  1  Bro.  C.C.  413,  417. 

(6)  3  Ves.  332,  a. 

(7)  2  Burr.  969. 

(8)  \  Bro.  C.C.  464. 


The  plea  alleges  that  A.  B.  and  C.  ven 
mortgagees  of  different  estates  of  Foyioa, 
and  there  were  other  simple  contnct  cre- 
ditors: they  all  meet  together,  they  valne 
the  different  securities,  and  in  order  to  ]»e- 
vent  legal  proceedings,  they  then  distribute 
all  the  estate,  except  the  fbiniiture,  pro  roll 
This  need  not  be  in  writing.  There  was 
here  a  sufficient  consideration  for  the  nib- 
sequent  contract — Good  v.  CAeetaM«(9), 
Alchin  V.  Hopkins  (10). 

[Pabkb,  B. — Can  you  support  your  pks 
on  the  ground  of  the  composition  t  Mot 
you  not  shew  that  the  plaintiff  became  the 
absolute  owner  at  law  and  in  equity  of  the 
estate  ?  He  was  not  bound  by  his  sgiee- 
ment  unless  he  got  the  equity  of  redemptioo. 
If  this  is  a  bad  plea,  you  must  prove  the 
whole  of  it.] 

It  is  submitted,  that  the  equity  was  bsned 
by  the  anangement.  We  say  you  have  i 
trust  in  our  favour,  we  will  not  attempt  to 
redeem  it.  We  do  not  transfer  the  equity 
of  redemption ;  we  only  consent  to  its  betog 
extinguished.  It  is  admitted,  on  die  picid- 
ings,  that  the  plaintiff  has  received  his  share 
of  the  assets;  there  is,  therefore,  a  valid 
accord. 

Cur.  ado.  saA. 

The  judgment  of  the  Court  was  now 
delivered  by — 

Rolfs,  B. — The  only  queatioB  in  this 
case  is,  whether  the  plea,  which  is  s  Terr 
special  one,  could  be  proved  without  s  note 
in  writing.  The  defendant  was  stopped  is 
the  case  by  my  Lord  Chief  Baron,  npoa 
the  statement  by  the  defendant's  coansel 
that  he  had  not  any  such  prooL  Upoa 
attentively  considering  the  aUegations  is 
the  plea,  we  think  that  it  might  be  piDved 
by  parol.  It  is  unnecessary  to  say,  in  this 
stage  of  the  proceedings,  whether  the  pies 
if  proved  would  be  a  good  bar.  Aeeonl 
and  satis&ction  is  no  bw  to  an  aetion  fort 
debt  certain  covenanted  to  be  pmd ;  bot  diis 
plea  is  not  meant  to  be  one  simply  of  aecoid 
and  satisfaction ;  bemg  in  an  action  sgaioit 
executors,  it  is  a  sort  of  special  pks  ^ 
plene  adnUnistraoit,  by  an  even  dirissn 
of  assets,  a  part  being  given  up  far  good 
consideration.     We  assume  the  plea  to  ke 

(9)  2B.&Ad.328is.c.9LswJ.Btp.K.6.m 
00)  1  Bing.  N.C.09;  8.c:  »UwJ.a»pt(s^) 
C.P.  272. 
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good,  for  the  purpose  of  disposing  of  the 
question,  whether  there  should  he  a  new 
trial.    The  substance  of  the  plea  is  this : 
that  the  plaintiff  was  a  mortgagee  by  two 
mortgages  of  an  estate  which  was  insuffi- 
cient, upon  an  estimate  of  its  value,  to  pay 
the  mortgage  money  due  from  the  testator  ; 
that  three  other  mortgagees  were  in  the 
same  situation,  the  estate  realized  to  each 
being  less   in  estimated    value  than  the 
charge  upon  it ;  that  the  defendants  were 
devisees  of  the  real  estate  and  executors  of 
the  deceased  mortgagor;    that  they  had 
received  assets,  which,  after  deducting  the 
costs  and  expenses  payable  by  them  in  the 
first  instance,  and  in  preference  to  the  debts 
doe  from  the  testator,  and  also  excepting 
some  furniture,  amounted  to  the  deficiency 
on  each  mortgage,  and  thereupon  it  was 
a^^^ed  between  the  •  plaintiff  and  defen- 
dant and  each  of  the  mortgagees,  as  the 
common  consent  of  all,  and  at  the  request 
of  each,  that  no  suit  should  be  instituted 
for  the  administration  of  assets,  and  that 
the  said  balance  of  the  assets,  after  deduct- 
ing the  furniture,  which  should  be  given  to 
the  widow,  should  be  divided  rateably  be- 
tween the  different  mortgagees,  and  paid  to 
them  in  satis&ction  of  the  sums  due  to  them 
over  and  above  the  estimated  value  of  the 
estates ;  and  that  all  the  respective  righta 
and  equities  of  redemption,  or  other  rights 
of  the  defendants,  as  executors  and  trustees 
to  the  mortgaged  property,  should  thence- 
forth be  wholly  barred,  extinguished,  satis- 
Hed  and  discharged,  and  the  mortgagees 
should  thenceforth  become  absolute  owners 
both  at  law  and  in  equity  of  the  mortgaged 
estates,    and    that    the    covenants  in   the 
declaration   should  be   satisfied    and  dis- 
charged in  consideration  of  the  premises. 
The  plea  then  avers  the  payment  to  each  of 
his  share  of  the  assets,  and  that  the  several 
nghts  and  equities  of  redemption  of  the 
defendants  were  barred  and  extinguished. 
The  issae  raised  by  the  replication  was, 
that  it  was  not  agreed,  nor  did  the  defen- 
dants pay  to  the  plaintiff  the  sum  of  money 
in  the  plea  mentioned.     The  averment  that 
the  equities  were  barred  and  extinguished 
was  .not    in  issue;   and    the  question  is, 
whether  on  the  traverse  of  the  agreement  it 
was  necessary  to  prove  an  agreement  in 
writing    by  the  defendants   to  convey  or 
release  their  equity  of  redemption. 


It  must  be  admitted  that  no  agreement 
to  convey  an  equity  of  redemption  would 
be  binding  unless  in  writing,  because  a 
court  of  equity  treats  the  equity  of  re- 
demption as  the  land  itself, — at  all  events, 
as  an  interest  in  land ;  and  if  in  this 
case  it  were  essential  to  support  the 
plea  that  a  binding  agreement  to  convey 
the  equity  of  redemption  should  be  proved, 
the  plea  would  have  been  held  bad  on 
demurrer,  for  not  stating  the  contract  to 
be  in  writing,  and  to  make  it  good  a  con- 
tract in  writing  must  have  been  proved. 
But  this  plea  would  have  been  held  good 
on  demurrer,  even  if  it  had  been  expressly 
stated  that  the  contract  was  by  parol,  for 
the  agreement  by  the  plaintiff  to  forego  the 
balance  of  his  mortgage  debt  above  the 
value  of  the  estate  on  receiving  his  share  of 
the  assets  would  be  obligatory  on  him,  and 
the  receipt  of  that  share  a  satisfaction  for 
the  estate,  though  there  was  no  binding 
agreement  on  the  defendants  to  convey  the 
equity  of  redemption ;  for  the  agreement  of 
the  other  mortgagees  to  take  their  share 
also,  is  a  good  consideration  for  giving  up 
the  claim  for  the  residue  of  the  debt  against 
the  defendants.  Without  such  an  agreement 
by  all,  the  plaintiff  and  each  of  the  other 
mortgagees  would  have  had  a  right  to  sue 
the  defendants  to  recover  all  die  assets, 
which,  in  the  proper  course  of  administra- 
tion, ought  to  have  been  paid  to  the  specialty 
creditors.  Each  would  have  had  his  chance 
of  recovering  so  much  as  would  satisfy  his 
debt,  but  the  chance  only,  for  the  defendants 
might  have  paid  one,  or  confessed  judgment 
to  one,  and  left  the  others  totally  or  par- 
tially unpaid,  according  as  the  debt  paid 
absorbed  the  whole  or  only  a  part  of  the 
assets.  The  giving  up  this  chance  by  each 
of  getting  the  whole  is  a  good  consideration 
for  each  agreeing  to  tidce  less  than  the 
whole  of  &e  assets,  and  such  a  binding 
agreement  of  all  and  actual  pa3rment  of  the 
share  is  a  good  satisfaction  of  the  whole* 
It  would  be  so  without  any  stipulation  as 
to  barring  or  extinguishing  the  equity  of 
redemption,  and  it  is  not  the  less  so  with 
the  addition  of  that  stipulation,  though  it 
was  not  obligatory  on  the  defendants.  In- 
deed, in  a  plea  of  accord  and  satisfaction, 
the  accord,  generally  speaking,  is  not  obli- 
gatory. Here,  the  accord  is  composed  partly 
of  the  obligatory  agreement  of  each  not  to 
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claim  the  whole  of  the  assets,  and  partly  of 
the  non-ohligatoiy  agreement  by  the  defen- 
dants to  pay  the  debts,  and  yield  up  the 
equity  of  redemption.  The  effect  of  it  is  this : 
the  creditors  bind  themselves  to  take  their 
share  and  give  up  the  residue,  if  the  defen- 
dants will  pay  the  rateable  share  of  each 
and  give  up  the  equity  of  redemption ;  and 
the  plea  avers  this  to  have  been  done ; 
and  the  replication  denies  only  the  agree- 
ment of  all,  and  the  fact  of  payment.  We 
think,  therefore,  that  in  this  case  there  was 
no  necessity  to  prove  an  agpreement  in  writ- 
ing; and  certainly  from  the  form  of  the 
allegations  in  the  plea  the  pleader  never 
meant  to  aver  that  there  was  one.  The 
rule  must,  therefore,  be  absolute. 

Rule  absolute. 


I.-} 


BURNBY  V.  BOLLITT. 


1847 
April  21 

Vendor  and  Purchaser — Sale  of  Un- 
wholesome  Food — Implied  Warranty, 

The  defendanif  a  farmer ^  purchased  of 
a  butcher  the  carcase  of  a  pig  which  was 
exposed  for  sale  in  the  public  shambles, 
and  left  it  there.  Subsequently^  the  plaintiff 
offered  for  the  carcase,  and  was  told  by  the 
butcher  he  had  already  sold  it  to  the  de^ 
fendant.  The  plaintiff  afterwards  met  the 
defendant  in  the  town,  and  for  a  trifling 
consideration  the  defendant  transferred  his 
bargain  to  the  plaintiff.  The  carcase  turned 
out  to  be  measly  and  unfit  for  human  food. 
There  was  no  evidence  that  the  defendant 
knew  when  he  bought  or  sold  the  pig  that  it 
was  diseased,  but  there  was  reasonable  evi- 
dence that  he  knew  it  was  intended  for  human 
food. 

In  an  action  on  the  ease  to  recover  the 
price  of  the  pig  as  damages  for  the  breach  of 
an  implied  warranty, — Held,  that  the  defkn^ 
dant  not  having  dealt  in  the  way  of  a  common 
trader,  and  there  being  no  evidence  of  a  war* 
ranty  or  of  fraud  on  his  part,  was  not  liable ; 
and  the  plaintiff  was  nonsuited. 

This  was  an  action  on  the  case.  The 
declaration  stated  that  the  defendant,  on  &c., 
at  Lincoln,  publicly  offered  for  sale  the 
carcase  of  a  pig,  for  the  food  of  man,  and 
thereby  then  and  there  falsely  and  frau- 
•  Decided  in  Easter  term,  1847. 


dulently  undertook  and  warnmted  that  the 
said  carcase  was  in  a  sound  and  wholcsoaie 
condition,  and  fit  for  haman  consmnptioD ; 
whereby  the  plaintiff  was  induced  to  boy 
the  said  carcase  at  the  sum  of  6/.  18t.  6i : 
whereas,  in  truth  and  in  &ct,  the  ssid  c»- 
case  was  not  in  a  sound  and  wlxdetOBecoa- 
dition  and  fit  for  human  consumption,  tet, 
on  the  contrary  theveof,  was  unsooad,  u- 
wholesome,  and  unfit  for  human  eonsanp- 
ti(m ;  whereby,  &c. 

Plea — Not  guilty ;  and  issue  theieon. 

At  the  trial,  before  Patteson,  J.,  at  tbe 
Lincolnshire  Summer  AssiEes,  1847,  the  fi>l* 
lowing  facts  were  proved.  The  pkintiff  sad 
the  defendant  were  fanners.  The  latt»  htd 
bought  the  carcase  of  the  pig  in  questioD  it 
the  stall  of  a  butcher  named  Pemose,  in  tk 
public  shambles  in  Lincoln  market.  He  did 
not  take  away  the  carcase,  but  left  it  tfaeie 
until  he  should  have  transacted  other  baa- 
ness  he  had  in  Lincoln.  Before  he  letuned 
for  the  carcase,  the  defendant  came  to  tbe 
stall  and  offered  to  buy  the  pig,  but  Peoroie 
told  him  he  had  already  sold  it  tothedcfta- 
dant,  but  that  perhaps  he  might  be  induced 
to  part  with  it  for  a  trifling  pn^t.  Tbe 
plaintiff  afterwards  meeting  with  the  d^- 
dant,  bought  the  pig  of  him  at  a  trifliog 
advance  in  the  price,  but  without  any  var- 
jESnty  of  its  soundness.  The  plaintiff  uiok 
it  home,  and  the  next  day  it  was  fouad  to 
be  measly  and  shortly  afterwards  beesme 
wholly  unfit  for  human  food. 

It  did  not  appear  that  the  defendant  bad 
any  knowledge  of  the  unsoundness  of  tbe 
meat  either  when  he  bought  it  of  aoldit  (ode 
plaintiff;  but  there  was  raawmaUeevitoee 
that  he  knew  it  was  to  be  used  for  hansa 
food.  This  action  was  brou^t  to  leeo? tf 
from  the  defendant  the  price  of  the  pig  si 
damages  for  the  breach  of  the  implied  war- 
ranty stated  in  the  declaratioii. 

The  learned  Judge  thought  the  plaiBtiir 
was  entitled  to  reoover,  uid  the  jwy  fiwDd 
a  verdict  for  him  for  the  price  of  the  pig. 

Leave  was  reserved  for  the  detedsst  to 
move  to  enter  a  nonsuit  if  the  Court  sboold 
think  the  plaintiff  was  not  on  the  akoreiscli 
entitled  to  recover. 

In  Michaelmas  term  (Nov.  4)b 

Whitehurst  obtained  a  rule  aew»ftyfyt 
citing  Shepherd  v,   Pybm  {l\  Xeiheyt 

(1)  8MsA.&Gr.868;  8.e.  11  UwJ.Bcf  (>a) 
C.P.  101. 
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p.  91.  pi.  16,  JwMs  V.  Bright  (2\  Brown 
?.  Ed^mgUm  (3),  Paarkimon  ▼•  Lee  (4), 
The  King  v.  Waddington  (5),  and  SuUon  v. 
Tempk  (6). 

In  the  sittings  after  Hilary  term  (Feb.  11), 

Hwmfreg  and  HUdyard  shewed  cause.-^* 

The  qaesdon  which  the  learned  Judge  in« 

tended  to  reserve  at  the  trial  is^  whether  a 

person  who  sells  food  for  human  consump- 

sion,  which  is  unsound  and  unfit  for  the  use 

of  man,  is  liable  to  the  vendee,  though  at 

the  time  of  the  sale  he  was  not  aware  of  its 

nnsoundness,  and  gave  no  warranty  of  its 

fitness  for  human  food.     It  is  submitted, 

that  in  every  case  of  the  sale  of  food  for 

the  use  of  man,  the  law  implies  a  warranty 

of  its  fitness,  whether  the  sale  be  by  a 

private  individual  or  by  a  dealer  in  victuals 

in  the  course  of  his  trade.     The  vendor,  if 

he  sell  unwholesome  food^  is  not  only  liable 

to  the  vendee,  but  may  be  indicted  for  a 

misdemeanour;   and  hence  the  universal 

practice  of  never  asking  for  a  warranty  of 

soundness  upon  the  sale  of  provisions.    No 

express  decision  is  to  be  found   on  the 

point;    but  this  view  of  the  law  on  the 

subject  is  supported  by  a  series  of  dieia  from 

the  earliest  times.     In  Keilway's  Reports, 

9L  pi.  Id,  "Nota,  per  Frowike,  que  nul 

home  poit  justifier  le   vender  de   vitaile 

corrupt,  mes  action  sur  le  case  gist  vers  le 

vendor  le  quel  le  vitaile  soit  garrant  destre 

bien  on  nient  garrant.     Mes  si  home  vend 

a  rooy  drape,  on  auter  chose,  le  quel  drape 

il  est  sciens  que  est  malueys,  ore  jeo  suy 

disceiue  per  son  notice  demesne,  et  en  cest 

case  pur  cause  quod  ipse  fuii  sdens  et  vende, 

tout  soit  le  vend  sans  son  garrant,  uncore 

il  serra  punie  per  brief  sur  mon  case :  mes 

si]  ne  soit  sciens  il  ne  serra  punie  sans  gar-* 

ranter  le  chose  destre  bon,  &c.     £t  en  cest 

case  le  briefe  sur  le  case,  et  touts  briefes 

sur  le  case  queux  ne  pursuont  ascun  course 

raes  soni  fiiits  sur  le  case,  le  brief  conient 

este  auxy  eerteineoome  le  count,  sauant  en 

le  lieu  et  temps.     £t  pur  ceo  9  Hen.  6, 

(2)  5  Bing.  588 ;  ».  c.  7  Law  J.  Rep.  C.P.  213. 

(3)  2  Mmi.  &  Gr.  279 ;  s.  e.  10  La«r  J .  Rep.  (m.b.) 
C.P.  66. 

(4)  2  Ea«t,  314. 

(5)  1  Ibid.  143. 

(6)  12Mee.&Wel8.52;  B.e>13LawJ.lUp.(N.s.) 
Eich.  17. 


Rolfe  challenge  le  briefe  en  le  case  de  corrupt 
wyne  pur  ce  que  un  parcel  auer  un  lettre 
en  surplusage,''  &c. 

The  case  referred  to  in  Keilway  is  the 
9  Hen.  6.  53  B.,  pi.  37.  It  was  a  writ  of 
deceit  upon  the  case  by  A.  against  B.  and  C, 
alleging  that  whereas  the  aforesaid  A.  bar- 
gained for  a  certain  butt  of  wine  from  the  said 
B.  and  C,  the  said  C.  knowing  it  to  be  corrupt 
and  unfit  to  use  (corroptam  et  inhabilem), 
warranted  it  fit  for  use  and  not  corrupt,  and 
sold  it  for  a  certain  sum  of  money.  Rolf, 
Judgment  of  the  writ :  for  the  writ  is  habilem 
with  an  A,  whereas  it  should  be  abilem 
without  an  A,  and  thus  false  Latin  or  no 
Latin. — Bating.  Some  of  the  Chancery  say 
that  it  should  be  written  with  an  h,  and 
some  the  contrary :  you  are  therefore  safe.— - 
Rolf.  Still  judgment  of  the  writ:  for  he 
does  not  allege  that  we  warranted  this  to 
be  good,  and  therefore  it  shall  be  adjudged 
his  own  folly.— Maftin.  The  warranty  is 
not  to  the  purpose :  for  it  is  ordained  that 
no  one  shall  sell  corrupt  victuals. — Cottes, 
This  is  actio  popularis.  —  Bahing.  The 
warranty,  as  Martin  has  said,  is  not  to  the 
purpose:  for  if  I  come  into  a  tavern  to  eat, 
and  he  gives  and  sells  me  beer  or  flesh 
corrupt,  whereby  I  am  brought  into  great 
infirmity,  I  shall  have  an  action  against 
him  on  my  case,  clearly ;  and  yet  he  made 
me  no  warranty. — Godred.  It  has  been 
adjudged  in  the  King's  Bench,  where  one 
sold  a  piece  de  panno  laneo  sciens  ipsam 
esse  rancam  and  not  well  fulled,  and  this 
was  adjudged  good  without  warranty.  And 
then  fVest  said  that  the  writ  alleged  a  war- 
ranty. And  sic  fuit. — Rolf.^^-ridendo  et 
protesiandOf  that  the  plaintiff  is  a  wine 
drawer  and  knowing  nothing  of  wines;  and 
for  plea  we  say  for  B,  that  at  the  time  of  the 
sale  of  the  wine,  the  wine  was  sufficient  and 
able. — Prest.  Tola  Curia.  You  ought  to 
traverse  the  plea.  And  then  he  said,  and 
not  corrupt:  and  aUi  h  contra:  and  for  C. 
we  say  that  he  sold  to  the  plaintiff  by  the 
aforesaid  B.  as  his  servant,  without  this,  that 
he  sold  to  him  in  any  other  manner.— -i(far<fi». 
Of  your  own  knowledge  you  have  deceived- 
him. — Rolf.  If  I  have  a  servant  who  is  my 
merchant,  and  goes  to  a  fair  with  a  false 
horse  or  other  merchandise  and  sells  it, 
shall  the  party  have  an  action  of  deceit  upon 
this  against  me?     Who  said,  no. — Martin, 
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Yoa  say  true :  for  yaa  do  not  command 
him  to  lell  the  thing  to  him  nor  to  any 
person  in  particular;  but  if  your  servant, 
by  your  covin  and  cammandment,  sells  any 
cornipt  wine,  lie  shall  have  an  action  against 
you;  for  it  ia  yoor  own  sole:  and  if  the 
case  be  so,  that  you  did  not  command  yoor 
servant  to  sell  to  that  same  person,  then 
yon  may  say  that  you  did  not  sell  to  the 
plaintiff.— (PrMiO—^o^-  It  ''ould  be  a 
great  pity  to  put  this  matter  in  the  mouth 
of  lay  people,  which  is  a  matter  in  law,  &c. 
In  the  1  RoU.  Abr.  90,  pi.  30,  it  is  said, 
"  If  a  vintner  sells  wine,  knowing  it  to  be 
corrupt,  to  another  as  sound,  good,  and  not 
eormpt,  without  any  expiess  wsmnty,  still 
an  action  of  deceit  lies  against  him;  for  this 
is  a  warranty  in  law."  And  at  pi.  31.  it 
is  said,  "  So  if  I  come  into  a  tavern  to  eat, 
and  the  taremer  gives  and  sells  me  drink 
and  flesh  corrupt,  whereby  I  am  put  in 
great  infirmity,  an  action  lies  against  him 
without  express  warranty,  for  it  is  a  war- 
nnty  in  law."  In  the  case  of  Southeme  v. 
Howe  {7),it  is  put  thus — "  If  a  man  know- 
ing his  wines  to  be  corrupt  sella  them,  an 
action  lies  agunst  him,  although  he  did  not 
warrant  them;"  and  42  Ass.  8.  and  9 
Hen,  €.  are  cited  for  that  position.  In 
Rotwelv.  Fttt^han{8),  the  opinion  of  Tan- 
field,  C.B.  and  Altham,  B.  is  thus  stated  : 
"  If  a  roan  sells  victuals  which  are  corrupt, 
without  warranty,  an  action  lies;  because  it 
ia  against  the  commonwealth,  as  9  Hen.  6, 
£3,  7  Hen.  4,  IS,  and  11  Edw.  4,  6."  In 
FiU.  Nat.  Bret,  it  is  said,  "  If  a  man  do  sell 
unto  another  man  a  horse,  and  warrant  him 
to  be  sound  and  good,  fiic,  if  the  horse  be 
lame  or  diseased  that  he  cannot  work,  he  shall 
have  an  action  upon  the  case  against  him.  So 
if  a  man  bargain  and  sell  unto  another  certain 
pipes  of  wine,  and  warrants  them  to  be  good, 
&c.,  and  they  are  corrupted,  he  shall  have 
}n  the  case  against  him.  But 
iveth  that  he  warrant  it  to  be 
e  horse  to  be  sound,  otherwise 
11  not  lie.  For  if  he  aetia  the 
e  without  such  warranty,  it  is 
s  peril,  and  hit  eyea  and  his 
o  be  the  judges  in  that  case." 
>te  by  Lord  Hale,  it  is  ssid, 
ersi^  between  selling  corrupt 


wines  or  merchandise,  for  there  an  acdon 
on  the  case  does  not  Ue  without  wanrntr; 
otherwise,  if  it  beby  ataTemerorvietulter, 
if  it  prejudice  any."  There  is  a  past^  is 
3  Black.  Com.  166,  to  the  same  effect,  tii. 
— "  In  contracts  likewise  for  sales,  it  a 
constantly  understood  that  the  sdlei  Dnder- 
takes  that  the  commodity  be  sells  ii  bii 
own  ;  and  if  it  proves  otherwise,  an  setim 
on  the  case  lies  against  him,  to  enct 
damages  for  the  deceit.  In  contneb  for 
provisions  it  is  always  implied  that  chn 
are  wholesome ;  and  if  they  be  not,  du 
same  remedy  may  be  had."  With  lespKt 
to  indictments  for  selling  anwholetaint 
proviaions,  the  law  is  thns  laid  dovn  \a 
Iliu»eUo»  Crime* and MUdemeammri,  "Tbe 
public  health  may  be  injured  by  teflini 
nnwholesome  food,  and  it  is  an  indictaUe 
offence  to  mix  unwholesome  ingiedicDli  is 
anything  made  and  supplied  for  the  food  of 
man.  And  if  a  master  knows  that  hii  mi- 
vant  puts  into  bread  what  the  law  bsi  pro- 
hibit^, and  the  servant  from  the  qnaolitT 
he  puts  in  makes  the  bread  unwhotesome, 
the  master  is  indictable  criminally,  for  be 
should  have  taken  care  that  more  tbao  it 
wholesome  was  not  inserted." 

[AldebsoKiB. — In  thecasein  11  Edw.  4. 
6,  pi.  10.  there  is  a  material  distinctioii 
taken  in  the  case  of  a  man  who  sells  a  bone, 
and  warrants  that  he  has  two  eyea;  if  be 
has  not,  he  shall  not  hare  an  action  a( 
deceit,  for  he  might  have  bad  conuance  of 
that  at  the  beginnii^.] 

[PaRXB,  B.— In  the  7  Hea.  4. 14,  IS- 
pi.  19,  the  gist  of  the  action  is  *aid  to  be  dK 
selling  the  wine  knowing  it  to  be  eormpt.] 

The  case  of  a  taremer  who  sells  wine  u 
merchandise  (a  pipe  of  wine,  fiir  imUace) 
may  be  different  bam  a  sale  in  the  legnla 
way  of  his  trade  ;  but  as  a  geneni  role,  i 
person  who  manufoctnres  a  thing  and  Mlb 
it  for  a  particular  purpose,  is  nmdentood  to 
warrant  that  it  is  fit  for  that  purpose— Lori 

fantn^an       in     f3rm„    «      /^v  iQ\.     .ChUH  T. 
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If  a  contract  for  the  sale  of  unwholesome 
proyisioiw  be  iU^al,  how  can  it  be  said 
that  the  law  attaches  an  implied  warranty 
to  such  a  contract  ?  In  Chanter  t.  Hopkins 
(11),  Lord  Abinger  says,  "A  warranty  is 
an  express  or  implied  statement  of  some- 
thing which  a  party  undertakes  shall  be  part 
of  a  contract,  and  though  part  of  the  con- 
tract, yet  collateral  to  the  express  object  of 
it."  The  law  implies  no  warranty  on  the 
Bale  of  any  specific  chattel  that  it  is  fit 
for  any  particular  purpose  ;  but  if  a  party 
agrees  to  manufacture,  or  perhaps  even  to 
supply,  an  article  for  a  particular  purposey 
it  is  oUiervrise,  and  the  vendee  may  return 
the  article  if  it  is  unfit  for  the  purpose— 
Shepherd  v.  Pylnu^  Brown  v.  Edgington, 

[Parke,  B.— «Those  were  cases  of  exe- 
cutory contracts,  where  no  property  was 
transferred  by  the  bargain :  in  such  the 
expression  '*  implied  warranty"  is  not  cor- 
rect ;  the  bargain  being,  that  if  a  man  makes 
the  thing  you  will  pay  him,  and  if  he  accepts 
that  order,  it  is  evidence  of  a  contract  on 
his  part  to  perform  it.  In  the  present  case 
we  have  the  sale  of  a  specific  diattel ;  and 
there  can  be  no  doubt  that  on  such  a  sale 
there  is  in  general  no  implied  warranty  by 
the  common  law,  although  in  the  civil  law 
it  is  otherwise — Co.  Lit,  102,  a;  Nog's 
Max.  c.  42 ;  and  the  only  question  is, 
whether  there  is  an  exception  to  this  rule, 
where  the  subject-matter  of  the  sale  is  pro- 
visions to  be  eaten  by  man.] 

The  selling  of  unwholesome  food  is  not 
illegal  per  se.  If  it  were  illegal  the  law 
would  often  be  infringed,  for  sales  are  con- 
stantly made  of  venison  and  other  articles 
of  food  which  medical  men  would  pronounce 
unwholesome.  This  is  not  the  case  of  a 
trader  in  provisions,  who  perhaps  may 
stand  in  the  same  situation  as  a  manufac- 
turer. But  even  in  the  case  of  a  trader  in 
provisions,  there  is  no  liability  if  due  and 
reasonable  care  is  exercised  to  ascertain 
that  the  provianons  he  sells  are  wholesome. 
The  defendant  was  a  mere  private  person 
transferring  his  bargain  to  the  plaintiff  at 
his  own  request.  He  had  no  knowledge  of 
the  unwholesome  state  of  the  carcase;  and 
fraud,  on  his  part,  was  negatived.     All  the 

(11)  4  Mae.  &  Wela.  899;  b.o.  8  Law  J.  Rep. 
(M.S.)  Ezch.  14. 
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cases  cited  on  the  other  side  proceed  on 
the  scienter  of  the  seller;  and,  according 
to  Lord  Hale's  note  in  FiU.  N.B.  94  b.  a 
vintner  is  not  liable  for  selling  bad  wine, 
unless  it  prejudice  any. 

[Parke,  B. — The  strongest  case  in  favour 
of  the  plaintiff  is  the  11  £dw.  4.  6,  pi.  10. 
There  Brian  draws  a  distinction  between 
selling  sheep  and  selling  mutton.  *'  Si  jeo 
vende  a  un  home  20  berbits  purtuer,  s'ils 
sont  corrupts,  uncore  si  jeo  garrante  eux,  il 
n'avera  action  de  deceit  sur  le  garrantie,  et 
ne  serra  travers,  car  quant  ils  sont  morts 
jeo  ne  puisse  conustre  que  ils  sont  corruptes, 
quant  jeo  done  trust  et  confidence  k  vous, 
si  jeo  suy  disceive  jeo  avend  action  de 
disceit,  &c.,  mes  si  je  vende  mutton  pur 
manger  quel  est  corrupt,  il  avera  action  de 
disceit,  comment  si  je  ne  garrante  cell.'' 
It  is  not,  however,  easy  to  see  what  is  the 
distinction  he  means  to  take.  Then  some 
one  (whether  Judge  or  counsel  I  can- 
not collect  from  tfie  report)  says,  "  En 
vostre  cas  le  cause  est  pur  ce  que  il  est 
prohibite  per  le  leys  que  home  vende  vitaile 
corrupted,"  &c.] 

That  case  is  very  obscure ;  but  there  aie 
authorities  in  favour  of  the  defendant.  In 
2  Black.  Com.  451,  it  is  said,  «*  By  the  civil 
law  an  implied  warranty  was  annexed  to  every 
sale  in  respect  of  the  title  of  the  vendor ;  and 
so,  too,  in  our  law  a  purchaser  of  goods  and 
chattels  may  have  a  satisfaction  from  the 
seller  if  he  sells  them  as  his  own,  and  the  title 
proves  deficient,  without  any  express  war- 
ranty for  that  purpose.  But  with  regard  to 
the  goodness  of  the  wares  so  purchased,  the 
vendor  is  not  bound  to  answer  it,  unless  he 
knew  them  to  be  otherwise,  and  bath  used 
any  art  to  disguise  them,  unless  they  turn 
out  to  be  different  from  what  he  represented 
them  to  the  buyer."  No  exception  is  made 
of  a  vintner  or  dealer  in  provisions.  In  Com. 
Dig.  '  Action  upon  the  Case  for  a  Deceit,' 
(A,  8) :  "So  if  a  man  by  false  aflirmation 
of  a  thing  within  his  knowledge  deceive  in 
the  sale  of  goods :  as  if  a  tavemer  sell  wine 
for  sound  and  good,  which  he  knows  to  be 
corrupt  Or  give  any  one  to  eat  corrupt 
meat  or  drink  ;  for  it  is  ordained  that  no  one 
shall  sell  corrupt  victuals,  if  he  knows  it.** 
In  this  case  fraud  is  altogether  negatived, 
and  the  defendant  is  not  liable. 

Cur.  adv.  puli. 

2C 


KXCHEQUER  OF  FLEAS : 


The  judgment  of  the  Court  was  now 

delivered  by— 

Parke,  B. — This  was  an  action  on  the 
case,  alleging  that  the  defendant  had  poblicly 
offered  the  carcase  of  a  pig  for  sale  and  for 
the  food  of  man,  and  had  falsely  and  frau- 
dulently warranted  it  to  be  wholesome  and 
fit  for  food;  whereby  and  by  reason  whereof 
the  plaintiff  was  induced  to  buy  it,  and  pay 
to  the  defendant  a  certain  price  for  it  At 
the  trial,  before  my  Brother  Patteson,  at 
the  last  assizes  for  the  city  of  Lincoln,  it 
appeared  that  the  carcase  in  queatioa  waa 
exposed  for  sale  in  a  public  street  in  the 
city  of  Lincoln,  on  the  shambles  of  one 
Feniose,  a  butcher,  and  that  the  defendant 
bought  it  from  him,  but  did  not  take  it 
away.  The  plaintiff  afterwards  applied  to 
Penrose  to  purchase  the  same  carcase,  and, 
being  referred  to  the  defendant  as  the  person 
who  had  already  bought  it,  he  applied  to 
him,  and  ultimately  bAught  it  from  him, 
and  paid  the  price  agreed  upon  between 
them.  It  turned  oat,  however,  that  the 
carcase  was  measly,  and,  having  become 
putrid  afterwards,  was  unfit  forfood,  where- 
upon the  plaintiff  applied  to  the  defendant 
to  repay  the  price  to  him,  and  brought  this 
action  on  the  refusal  of  the  defendant  to 
comply  with  such  request.  It  did  not 
appear  that  the  defendant  had  any  know- 
ledge of  the  ansound  condition  of  the  pig, 
but  it  did  appear  that  he  was  not  a  professed 
buyer  and  seller  of  meat;  that  he  had  not 
exposed  this  carcase  publicly  for  sale;  that, 
having  bought  it  for  his  own  ase,  he  had 
left  it  with  Penrose  till  it  should  be  deliv- 
ered to  himself;  and  that  there  waa  a  rea- 
sonable presumption  that  he  knew  it  was 
intended  for  human  food  when  he  sold  it  to 
the  plaintiff.  On  this  state  of  things,  the 
oouasel  for  the  defendant,  Mr.  Whitehnrst, 
pnyed  for  a  nonsuit,  but  the  learned  Judge 
permitted  the  case  to  proceed,  reserving  the 
point  on  the  nonsuit.  The  verdict  passed 
for  the  plaintiff,  and  a  rule  niti  for  a  nonsuit 
having  been  obtained,  the  case  waa  fiiUy 
argued  during  the  sittings  after  the  laat 
term. 

On  the  part  of  the  plaintiff  the  argument 
was,  that  the  sale  of  victuals  to  be  used  for 
man's  consumption  differed  from  the  sale  of 
other  commodities,  and  that  if  they  proved 


unwholesome  the  vendor,  without  &aud, 
would  be  liable  to  the  vendee  on  ao  itaplied 
warranty. 

This  position  is  apparently  laid  down  in 
Keilway,  p.  91 ;  bat  the  anthoritiet  there 
referred  to,  the  YtarBook,  9  Hen.  6.  53,  B, 
andllEdw.  4.  6,B,  andotherB(12),whei 
well  considered,  lead  rather  to  the  condumm 

that  there  =- "—  ■««■ '^ '^ 
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other  things,  inquiry  is  to  be  made  of  the  vint- 
ners' names,  and  how  they  sell  a  gallon  of 
wine,  and  if  any  corrupted  wine  be  in  the  town, 
or  such  is  not  wholesome  for  man's  body ; 
and  if  any  batcher  sell  contagious  flesh,  or 
that  died  of  the  murrain,  or  cooks  that  seethe 
the  unwholesome  flesh.  Lord  Coke  then 
goes  on  to  say,  that  "Britton,  who  wrote 
after  the  statute  51  Hen.  3,  and  fbllowing 
the  same,  saith  thus :  '  Puis  soit  inquise  de 
ceux  queux  achatent  per  nn  manner  de 
measure  et  vendent  per  meinder  measure 
faux,  et  ceux  sont  punies  come  vendors  des 
vines,  et  auxi  ceux  que  serront  atteints  de  faux 
annes  et  faux  poys,  et  auxi  les  macegrieves* 
et  les  gents  que  de  usage  vendent  a  trespas- 
sants  mauvase  viands  corrumpus  et  wacrus 
et  antrement  perillous  a  la  saunty  de  home.' 
Et,  fo.  83,  he  doth  conclude  the  like  pas- 
sage with  these  words :  '  Enconter  le  forme 
de  nous  statutes.' " 

This  view  of  the  case  explains  what  is 
said  in   the    Year  Book,    9  Hen.   6.   53, 
that  "  the  warranty  is  not  to  the  purpose  ; 
*  Macellaritts,  a  butcher  or  victualler. 


for  it  is  ordained  that  none  shall  sell  cor- 
rupt victuals;"  and  in  Roswell  v.  Vaughan^ 
where  Tanfield,  C.B.  and  Altham,  B.  say, 
"  that  if  a  man  sells  victuals  which  is 
corrupt  without  warranty,  an  action  lies, 
because  it  is  against  the  commonwealth." 
Thftt  also  explains  the  note  of  Lord  Hale, 
in  \st  Fiizherhert's  N.B.  p.  94,  that  there 
is  "  diversity  between  selling  corrupt  wines 
and  merchandise  ;  for  there  an  action  on  the 
case  does  not  lie  without  warranty  ;  other- 
wise, if  it  be  for  a  tavemer  ox  victualler,  if 
it  prejudice  any,"  The  defendant  in  this 
case  was  not  dealing  in  the  way  of  a  common 
trader,  and  was  not  punishable  by  indictment 
for  what  he  did ;  he  merely  transferred  his 
bargain  to  the  plaintiff,  and  at  his  own  re- 
quest. He  therefore  falls  within  the  reason 
of  the  former  part  of  Lord  Hale's  distinction ; 
and  there  being  no  evidence  of  a  warranty  or 
of  any  fraud  he  is  not  liable.  The  plaintiff 
ought,  therefore,  to  have  been  nonsuited  at 
the  trial,  and  this  rule  must  be  made 
absolute. 

Rule  absolute. 


END  OF  HILARY  TERM,  1848. 
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WILLIAMS  0.  PIOOTT. 


Railway  Company —  Contract — Commit- 
tee of  Management'— Provisional  Committee- 
man. 

In  an  action  brought  against  a  member  of 
the  provisional  committee  of  a  proposed 
railway  company,  upon  a  contract  entered 
into  by  the  committee  of  management  ap- 
pointed by  such  provisional  committee,  it  is 
a  question  of  fact  for  the  jury  to  determine 
from  all  the  evidence  in  the  cause  whether 
the  defendant  had  made  the  committee  of 
management  his  agents  for  the  purpose 
of  pledging  his  individual  credit. 

Assumpsit  for  work  and  labour  and  mate- 
rials ;  money  lent ;  monej  paid ;  and  on 
an  account  stated. 

Pleas — ^Non  assumpsit,  and  payment. 

At  the  trial,  before  Patteson,  J.,  at  the 
last  assizes  for  the  county  of  Gloucester,  .it 
appeared  that  the  action  was  brought  to 
recover  the  amount  of  an  attorney's  bill, 
for  business  done  by  the  plaintiff  as  the 
solicitor  to  "The  Wolverhampton,  Bridg- 
north and  Ludlow  Railway  Company." 
The  defendant  was  a  member  of  the  provi- 
sional committee*  On  the  8th  of  Noveinber 
1845  a  meeting  of  the  members  of  the  pro- 
visional committee  took  place,  which  was 
attended  both    by   the  plaintiff   and  the 


defendant,  and  the  prospectus  of  the  com- 
pany was  then  adopted,  in  which  the  defen- 
dant's name  appeared  as  one  of  the  provi- 
sional committee,  and  that  of  the  plaintiff 
as  the  solicitor  to  the  company.  That 
prospectus  contained  the  following  clause : 
"  Until  an  act  of  parliament  sh^  he  ob- 
tained, the  affairs  of  the  company  will  be 
under  the  direction  and  controul  of  the  com- 
mittee of  management,  who  are  hereby  em- 
powered to  enter  into  such  arrangements  as 
shall  best  serve  the  interests  of  this  com- 
pany and  the  public,  with  existing  or  pro- 
jected companies,  and  also  to  nominate  tbe 
first  directors  of  the  company."  At  that 
meeting  the  committee  of  management  was 
appointed,  the  defendant  being  present  and 
taking  a  part  in  the  proceedings.  In  tbe 
first  instance,  however,  he  was  not  proposed 
as  one  of  the  committee  of  management; 
but  after  he  had  left  the  room,  his  name 
was  substituted  in  lieu  of  one  of  those  pit- 
viously  appointed.  The  evidence  reKcd  on 
as  shewing  that  although  the  appointment 
was  made  in  the  defendant's  absence,  it  was 
done  with  his  knowledge  and  sanctioo, 
was,  that  all  the  circulars  afterwards  issued 
to  the  members  of  the  committee  of  masag^ 
ment  were  sent  to  him  and  none  of  than 
returned ;  that  he  had  promised  to  attend 
the  meetings  of  such  committee,  slthoagb 
in  point  of  fact  he  had  never  done  so ;  and 
that  advertisements  had  been  inserted  m 
newspapers  which  he  was  in  the  habit  w 
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reading,  and  in  which  his  name  appeared  as 
one  of  the  committee  of  management.     In 
January  1846,  in  answer  to  an  application 
made  to  the  defendant  as  one  of  the  pro- 
viflonal  committee  to  take  up  the  shares 
allotted  to  him,  in  order  that  a  fond  might 
be  raised,  out  of  which  the  expenses  of  the 
company  might  be  paid,  he  wrote,  that 
"  after  the  best  consideration  which  he  had 
been  able  to  give  the  subject,  he  thought  it 
desirable  to  decline  the  shares  which  it  was 
proposed  to  allot  to  him  as  one  of  the  mem- 
bers of  the  provisional  committee."      It 
appeared  further,  that  no  fraud  in  any  way 
attached  to  any  of  the  proceedings  of  the 
company,  but  that  it  fidled  for  lack  of  funds. 
In  summing  up  the  evidence,  the  learned 
Judge  left  it  to  the  jury  to  say  whether,  in 
the  first  place,  they  were  satisfied  that  the 
defendant  was  a  member  of  the  committee 
of  management,  in  which  case  h^  would  be 
liable;  secondly,  that  if  they  were  not  so 
satisfied,  then  diat  the  £Bict  of  the  defendant 
being  a  member  of  the  provisional  committee 
did  not  make  him  personally  liable,  nor  the 
fact  that  he  assisted  in  the  appointment  of 
the  committee  of  management ;  but  that  they 
must  be  satisfied  under  all  the  circumstances 
of  tiie  case  that  the  defendant,  as  one  of  the 
provisional  committee,  appointed  the  com- 
mittee of  management  his  agents  for  the 
[)urpo8e  of  pledging  his  credit.     The  jury 
returned  a  verdict  for  the  defendant. 

Whately  now  moved  for  a  rule  calling  on 
the  plaintiff  to  shew  cause  why  there  should 
not  be  anew  trial,  on  the  ground  of  misdirec- 
tion.— The  jury  must  be  taken  to  have  found 
by  their  verdict  that  the  defendant  was  not 
a  member  of  the  committee  of  management ; 
but  the  Judge  ought  to  have  directed  them 
tu  find  a  verdict  for  the  plaintiff  upon  the 
;^round  that  by  the  appointment  of  the  com- 
mittee of  management,  the  provisional  com- 
mittee  made  them  their  agents  to  pledge 
their  credit  for  the  necessary  expenses  attend- 
ing the  formation  of  the  company.     In  a 
case  of  Woodv,  Harding^  Wilde,  C.J.  is  said 
to   have  directed  the  jury,  "  that  a  share- 
holder  who  was  present  at  a  meeting  at 
which    the  committee  of  management  was 
appointed,  was  personally  liable  for  all  the 
orders    subsequently  given  of  such   com- 
mittee.** 

[Parke,  B.— All  depends  upon  the  ques- 
tHtn   adverted  to  in  Reynell  v.  Lewis  and 


Wyld  V.  Hopkins  (1),  as  to  what  is  intended 
by  appointing  an  acting  committee :  **  Is  the 
meaning  that  the  acting  committee  is  to 
take  the  whole  management  to  the  exclusion 
of  the  provisional  committee,  their  provi- 
sional character  having  ceased,  in  which 
ease  the  provisional  committee  would  not 
be  liable  ?  or  does  it  mean  that  the  pro- 
visional committee-men  have  appointed  the 
acting  committee,  or  the  majority  of  it,  on 
their  behalf  and  as  their  agents ;  in  which 
case  they  would  be  liable  for  the  contracts 
of  the  acting  committee,  or  the  majority, 
made  as  such  agents  V*  This  is  a  question 
of  fact  to  be  determined  by  the  jury  in  each 
particular  case.] 

By  the  prospectus  in  this  case,  it  is  clear 
that  the  managing  committee  had  power 
given  to  them  by  the  provisional  committee 
to  enter  into  contracts  on  their  behalf. 

[Parke,  B.  —  The  prospectus  proves 
noUiing.  It  is  quite  consistent  with  its 
terms,  that  the  contracts  entered  into  by  the 
managing  committee  were  as  principals  not 
agents.  Generally  speaking,  a  provisional 
committee  after  having  once  appointed  an 
acting  committee,  think  they  have  no  further 
concern  in  the  affairs  or  management  of  the 
company.] 

He  cited  Barneit  v.  Lambert  {2),  and 
Piichford  v.  Davis  (3). 

Pollock,  C.B. — I  am  of  opinion  that  no 
rule  ought  to  be  granted  in  this  case.  It 
is  impossible  for  this  Court  to  lay  it  down 
as  a  rule  of  law,  that  if  the  provisional 
committee  of  a  railway  company  appoint  a 
committee  of  management,  they  make  them 
their  agents  to  pledge  their  credit.  It  is  in 
every  case  a  question  for  the  jury.  As  to  the 
case  of  Wood  v.  Harding^  we  have  not  any 
report  of  it  before  us,  and  we  cannot,  there- 
fore, express  any  opinion  as  to  the  law 
there  laid  down ;  but  I  dare  say,  that  under 
the  circumstances  of  that  case,  the  direction 
was  perfectly  correct. 

Parke,  B.  —  I  also  think  that  there 
should  be  no  rule.  It  was  a  question  of 
fact  for  the  jury  to  determine  in  this  case, 

(1)  15  Mee.  &  Wels.  530 ;  b.  c.  16  Law  J.  Rep. 
(m.8.)  Exch.3]. 

(2)  U  Ibid.  489 ;  8.  c  15  Uw  J.  Rep.  (n.8.) 
Excb.  305. 

(3)  5  Ibid.  2 ;  s.  c.  8  Law  J.  Rep.  (n.s.)  Exch. 
157. 
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whether  the  managing  committee  had  been 
made  by  the  defendant  his  agents  to  pledge 
his  credit.  All  the  difficalty  which  has 
arisen  in  cases  of  this  nature  has  been  from 
forgetting  that  you  cannot  make  a  party 
liable  upon  a  contract  which  he  has  never 
entered  into.  In  the  present  case,  the  sum- 
ming up  of  my  Brother  Patteson  was  per- 
fectly correct,  and  there  ought,  therefore, 
to  be  no  rule. 

RoLFE,  B.  and  Platt,  B.  concurred. 


Rule  refused. 


u 


SMITH  V.  TATEHAM  AND 
ANOTHER. 


1848. 

May  5. 

Pleading — Executor — Judgment  of  Assets 
quando, 

A  judgment  of  assets  quando  acciderint 
affects  all  assets  which  at  the  time  of  such 
judgment  are  in  the  hands  of  the  executor 
not  administered^  as  well  as  those  which  may 
come  into  his  hands  subsequently. 

Where,  therefore,  in  an  action  against  an 
executor,  the  defendant  pleaded  plene  ad- 
ministravit  praeter,  and  the  plaintiff  replied 
that  assets  had  come  to  the  defendants^  hands 
>  since  plea  pleaded, — Held,  that  such  repli- 
cation was  unnecessary  and  bad. 

Debt  by  the  plaintiff  against  the  defen- 
dants, as  executors  of  W.  G,  deceased. 

Plea,  plene  administravit  prater  I0l,f 
which  amount  was  insufficient  to  satisfy  a 
specialty  debt  due  by  the  testator  to  one 
J.  S. 

Replication,  that  this  action  was  com- 
menced on  the  5th  day  of  January  a.d.  1847f 
and  that  after  the  commencement  of  this 
suit  and  after  the  pleading  of  the  said  plea 
by  the  defendants,  and  before  this  day,  to 
wit,  on  the  15th  day  of  May,  a.d.  1847, 
and  on  divers  other  days  and  times  since 
the  said  plea  was  pleaded,  and  before  this 
day,  divers  goods  and  chattels  and  monies 
which  were  of  the  said  W.  G.  at  the  time 
of  his  death,  of  great  value,  to  wit,  to  the 
amount  of  the  causes  of  action  in  the  decla- 
ration mentioned,  and  over  and  above  the 
value  and  amount  of  the  said  causes  of 
action  so  confessed  in  the  said  plea  to  be 
due  to  the  said  J.  S,  and  over  and  above 
the  value  and  amount  of  the  said  debt  of 


11 02.  in  the  said  plea  mentioned,  cane  to 
and  were  in  the  hands  of  the  defendants,  as 
executors  aforesaid,  to  be  administered,  and 
wherewith  the  defendants  could  and  oogfat 
to  have  satisfied  the  causes  of  action  in  the 
declaration  mentioned.     Verification. 

Demurrer,  assigning  for  cause,  that  the 
fact  of  assets  having  come  to  the  bands  of 
the  executors,  after  the  plea  and  before  the 
replication,  could  not  form  the  subject-matter 
of  a  good  replication  in  law  to  the  defendants' 
plea  of  plene  administravit  printer ;  and  also 
that  the  matters  set  forth  in  the  replication 
were  not  an  avoidance  of  and  afibided  no 
answer  to  the  defendants'  said  plea. 

The  plaintiff's  points  for  argument  were : 
— That  the  replication  shew^  facte  which 
avoided  the  plea;  and  that  the  plaintiff 
could  not  pray  judgment  of  assets  quando^ 
inasmuch  as  the  plaintiff  in  order  to  reeoter 
such  assete  must  shew  that  tbey  came  to 
the  defendants'  hands  after  the  judgment, 
whereas  the  assets  were  here  reoeiTed  by 
the  defendants  after  plea  and  before  repiiea- 
tion ;  therefore,  a  judgment  of  assets  qnanda 
would  be  of  no  avail  to  the  plaintiff  as  far 
as  those  assets  were  concern^. 

Needham,  in  support  of  the  demurrer.— 
There  is  no  necessity  for  such  a  replica- 
tion as  has  been  pleaded  in  this  case ;  and 
it  is  contrary  to  precedent.  The  proper 
course  for  the  plaintiff  to  have  adopted  was 
to  have  taken  judgment  of  assets  quando 
acciderint,  and  under  such  a  judgment  he 
would  have  been  entitled  to  those  assets 
which  he  seeks  to  affect  by  this  replication— 
Chitty's  Forms,  p.  496,  form  7 ;  1  ^.  Savnd, 
836,  a ;  Mara  v.  Quin  (1).  The  only  pre- 
cedent to  be  found  in  the  books  of  soch  a 
replication  is  one  in  3  Weniworth,  224 ;  but 
from  the  opinion  of  Mr.  Barrow,  the  pleader, 
there  given,  he  himself  seems  to  entertain 
great  doubt  as  to  its  validity. 

[RoLPE,  B. — If  you  rejoined  to  this  re- 
plication, plene  administramt,  there  might 
be  a  surrejoinder  similar  to  the  replication, 
and  so  the  pleadings  might  be  indefinitely 
prolonged.] 

[Parke,  B. — So,  if  the  defendants  allow- 
ed judgment  to  go  by  de&ult,  the  effect 
would  be  to  strike  out  all  the  pleadings, 
except  the  declaration,  from  the  record*  ami 
there  would  be  judgment  of  nil  dicit  agalnsl 

(1)  6'l>nnRep.  1. 
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the  defendants,  which  would  make  them 
liable  to  pay  costs  de  bonis  propriis,  whereas 
upon  a  judgment  of  assets  quando  acciderintf 
the  costs  to  be  paid  to  the  plaintiff  are  de 
bonis  testatoris.     That  would  be  a  great 
hardship.] 
The  Couax  then  called  on — 
Montague  Smith  to  support  the  replica- 
tion.— Where  assets  have  come  into   the 
hands  of  an  executor  since  plea  pleaded, 
the  proper  course  is  to  reply  that  fact.     It 
is  the  only   mode   by  which  the   plaintiff 
'  can  reach  those  assets ;  for  from  the  earliest 
times  the  form  of  judgment  of  assets  quando 
acciderint  has  been  that  the  plaintiff  "  do 
recover  his  debt,  &c.,  to  be  levied  of  the 
goods  and  chattels  which  wera  of  the  tes- 
tator at  the  time  of  his  death,  and  which 
should  thereafter  come   to  the  hands   of 
the  executor  to  be  administered" — Noell 
V.  Nelson(2) ;  and  in  Serj.  Williams's  note 
to  that  case  he  says,  **  It  seems  necessary 
to  state  that  the  assets  came  to  the  executor's 
hands  after  the  judgment."     In  Mara  v. 
Qtfin,  as  in   the  present  case,  assets  had 
come  to  the  defendant's  hands  between  the 
time  of  pleading  and  entering  up  judgment; 
and  the   Court,   on    motion,   ordered   the 
judgment  to  be  amended  by  being  ante- 
dated to  a  time  anterior  to  that  at  which 
these  assets  had  come  into  the  hands  of  the 
executor.     That  amendment  was  unneces- 
sary if  the  judgment  had  a  retrospective 
effect,  and  embraced  assets  which  had  come 
into  the  executor's  hands  in  the  interval 
between  the  plea  |uid  judgment.    The  judg- 
ments both  of  Lord  Kenyon  and  Mr.  Justice 
Ashurst  in  that  case,  suggest  this  mode  of 
replication. — [He  referred  also  to  Taylor  v. 
Holman(3),  1  Wms.  Saund.  336,  a,  Wil^ 
liams's  Executors,    1534,    note  1.] — With 
respect  to  the  question  of  costs  no  serious 
difficulty  would  arise.     If  the   replication 
is  true,  and  the  defendants  allow  judgment 
^  go  by  default,  all  the  pleadings  might 
nevertheless  remain  upon  the  record,  and 
the  costs  of  the  judgment  would  be  costs  de 
bonis  testatoris.     It  is  clear  that  by  some 
means  or  another  the  plaintiff  ought  to  be 
allowed  his  debt  out  of  these  assets.     An 
interval  must  always  elapse   between   the 
time  of  pleading  and  entering  up  judgment : 

(2)  2  Wms.  Saund.  219,  a. 

(3)  Buller's  N.P.  169. 


it  would  be  unjust>  therefore,  to  confine  him 
to  those  assets  only  which  had  come  into 
the  hands  of  the  executors  since  the  judg- 
ment.  The  only  other  course  is  to  alter  the 
form  of  the  ordinary  judgment  to  that  which 
is  to  be  found  in  Mr.  Chitty's  forms. 
Needham  replied. 

Pollock,  C.B. — We  are  all  of  opinion 
that  this  replication  is  bad.  The  whole 
question  turns  upon  what  is  the  effect  of  a 
judgment  of  assets  quando  acciderint.  It 
appears  to  us  that  such  a  judgment  embraces 
not  only  those  assets  which  may  have  actu- 
ally come  into  the  hands  of  the  executors 
since  judgment  was  signed,  but  all  assets 
which  may  then  exist  in  the  hands  of  the 
executors,  although  received  by  them  be- 
fore. By  giving  such  an  effect  to  this  judg* 
ment,  we  reconcile  all  the  former  cases  and 
precedents.  The  plaintiff's  counsel  was  not 
correct  when  he  stated  that  assets  which  come 
into  the  hands  of  the  executors  between  writ 
and  judgment  of  assets  quando  would  not 
be  reached  by  such  judgment.  In  point  of 
&ct  they  will,  unless  in  the  meanwhile  they 
have  been  properly  disposed  of  by  the  exe- 
cutors. 

Parke,  B. — I  think  that  this  is  a  bad 
replication.  It  is  entirely  without  precedent, 
except  that  of  Mr.  Barrow's,  in  3  Went" 
worthy  p.  224,  and  which,  he  says,  *'  he  fears 
is  unprecedented;  and,  therefore,  perhaps, 
not  to  be  preferred,"  and  it  would  be  pro- 
ductive also  of  the  greatest  inconvenience. 
There  would,  then,  be  no  limit  to  the  plead- 
ings in  actions  of  this  nature ;  for  if  the 
defendants  had  in  the  meanwhile  duly  admi- 
nistered th^  assets  which  had  come  into 
their  hands  since  plea  pleaded,  they  would 
so  rejoin ;  if  further  assets  came  into  their 
hands  there  would  be  a  surrejoinder  by  the 
plaintiff  in  like  form  to  the  present  repli- 
cation; and  thus  the  pleadings  might  be 
protracted  indefinitely.  If,  on  the  other 
hand,  the  defendants  did  not  rejoin,  but 
allowed  judgment  to  go  by  default,  there 
would  also  be  a  difiiculty ;  for  when 
judgment  is  allowed  to  go  by  default,  the 
course  is  for  all  the  intermediate  pleadings 
to  be  struck  out,  the  declaration  alone  re- 
maining upon  the  record.  Now,  upon  judg- 
ment of  fitl  dicit  in  actions  against  executors, 
they  are  liable  to  costs  de  bonis  propriis. 
This  clearly  ought  not  to  be  the  result  where 
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the  executors  have  placed  upon  the  record 
what  was  a  good  defence  to  the  action.  We 
should,  therefore,  as  the  plaintiff's  counsel 
admits,  have  to  introduce  a  new  practice, 
allowing  in  cases  o^his  nature  all  the  plead- 
ings to  remain  upon  the  record,  with  a  judg- 
ment of  costs  de  bonis  testatoris.  There 
appears  to  me,  however,  to  be  no  necessity 
for  any  such  course,  for,  in  my  opinion,  a 
judgment  of  assets  quando  acciderint  has 
all  the  effect  which  could  result  from  allow- 
ing this  replication  to  stand.  This  matter 
was  first  discussed  in  the  case  of  Mara  v. 
Quin,  In  that  case  Lord  Kenyon  gave  it 
as  his  opinion  **  that  the  ordinary  mode  of 
entering  up  a  judgment  of  assets  qtiawio 
aeeiderini  was  not  correct;  for  as  on  the 
issue  of  plene  administravU,  no  evidence 
could  be  given  of  assets  after  the  writ  sued 
out,  if  the  judgment  were  to  affect  assets 
received  after  the  judgment,  there  was  an 
interval  between  the  commencement  of  the 
action  and  the  judgment,  in  which,  if  the 
executor  received  any  assets,  they  could  not 
be  taken  at  all."  Upon  which  Mr.  Justice 
Ashurst  suggested  that  the  plaintiff  might 
reply  to  the  plea  of  plene  administravit 
**  that  the  executor  had  assets  since,"  &c. ; 
and  this  form  of  replication  has,  within  my 
own  recollection,  been  adopted  (4).  I  much 
doubt,  however,  whether  there  is  any  ne- 
cessity for  it ;  and,  certainly,  I  think  that 
there  is  no  ground  whatever  for  Lord 
Kenyon's  observations  as  to  the  form  of 
judgment  of  assets  quando  acciderinU  That 
judgment  binds  assets  which  may  then  or 
thereafter  be  in  the  hands  of  the  executors 
to  be  administered,  irrespective  of  the  fact 
whether  they  may  have  been  .received  by 
the  executor  before  or  after  the  signing  of 
such  judgment.  If  that  is  so,  it  would 
reach  assets  which  have  been  received  by 
the  executor  between  the  writ  and  judg- 
ment ;  in  the  event  of  such  assets  not  having 
been  administered  when  the  judgment  was 
signed.  In  other  words,  the  true  meaning 
of  the  judgment  is,  that  the  amount  reco« 
vered  shall  be  satisfied  out  of  any  assets 
which  may  thereafter  be  in  the  hands  of  the 
executors  applicable  to  the  payment  of  the 
debt.  There  seems  no  occasion,  therefore, 
for  introducing  the  form  of  pleading  sug- 
gested b}'  Mr.  Justice  Ashurst,  still  less  the 

(4)  See  the  form  8,  Cbitty  <m  Plcadiii|r»  ^^7. 


mode  of  replication' whidi  has  been  made  use 
of  here.  It  appears  to  me  that  the  difficalty 
raised  by  Lord  Kenyon  is  no  difficulty  sc 
all ;  that  a  judgment  of  assets  quamdo  would 
reach  those  assets  to  which  Uiis  rej^icstioB 
has  been  pleaded ;  and  that  the  repliestion 
is,  therefore,  bad. 

RoLFB,  B.— I  am  entirely  of  the  same 
opinion.     It  is  gratifying  to  see  that  the 
principles  of  the  common  law  ne  of  suffi- 
cient strength  to  grapple  snccessfiilly  witb 
the  difficulties  of  die  present  case.   I  concur 
with  all  that  has  fallen  from  the  Court,  in  * 
deciding  that  the  judgment  of  assets  qtumdo 
acciderint  embraces  all  that  is  sought  lor 
by  the  present  replication.     I  concur  also 
with  the  remarks  of  my  Brother  Paike, 
with  reference  to  the  observations  of  Loid 
Kenyon  and  Mr.  Justice  Ashurst,  in  the  ease 
of  Mara  v.  Quin.  The  plaintiff's  counsel  in 
his  argument,  relied  upon  the  case  of  Taylaf 
V.  Hohnan,  for  the  purpose  of  sfaewiag  that 
a  judgment    of  assets  quando  acdderitt 
would  not  affect  assets  which  had  come  into 
the  hands  of  the  executors  between  the 
time  of  plea  pleaded  and  of  signing  jadg- 
ment.     That  was  an  action  in  scire  faaat 
upon  a  judgment  of  assets  quando^  sod  the 
declaration  stated  that  divers  goods,  &e.  of 
the  testator,  sufficient  to  pay,  &c,  had  oonw 
to  and  were  in  the  defendant's  hands  to 
be  administered,  &c.,  without  stating  thai 
those  goods  had  come  to  the  defendant's 
hands  since  the  judgment,  and  prayed  exe- 
cution against  the  defendant  to  be  levied  of 
those  goods  according  to  the  form  and  eftct 
of  his  said  recovery,  &c. ;  the  defendant 
pleaded  that  after  the  plaintiff 's  judgment  no 
goods,  &c.  of  the  testator  had  come  to  the 
defendant's  hands  to  be  administered,  &&; 
to  which  the  plaintiff  replied  that  diven 
goods  had  come  to  the  defendant's  hands, 
without  adding  "aince  the  judgment";  aad 
on  demurrer  it  was  adjudged  that  the  sort 
facias  was  wrong  for  want  of  the  wwds, 
*'  after  the  judgment."     In  the  note  of  Mr. 
Seij.  Williams,  in  which  he  cites  tfataesK, 
he  says,  **  It  seems  neeessary  to  slate  that 
the  assets  came  to  the  ezeeotor's  handi 
after  the  judgment;  for  the  sein  /sosi 
must  pursue  the  terms  of  the  judgmeot, 
which  in  this  case  are  that  the  pfasatf  ^ 
recover  his  debt  to  be  levied  of  thegoods  of 
the  testator  which  shall  theveafler  eonc  to 
the  hands  of  the  executor.'*    Now,  all  the 


EASTER  TERM,  1848. 


201 


difficulty  upon  this  subject  arises  £rom  mis- 
onderetanding  these  latter  words  of  the 
judgment  of  assets  quando.  The  case  of 
Taylor  v.  Hoknan  was  rightly  decided, 
because  it  was  quite  consistent  with  the 
declaration  in  that  case,  that  assets  were 
sought  to  be  affected  by  the  declaration, 
which  had  not  only  come  into  the  hands  of 
the  executor,  but  had  been  duly  adminis- 
tered by  him,  before  the  judgment  of  assets 
quando  had  been  sign^.  But  it  is  no 
authority  to  shew  that  the  first  perception 
of  the  assets  by  the  executor  must  have 
been  at  a  time  posterior  to  the  judgement. 
All  assets,  which  at  the  time  of  the  judg- 
ment are  in  the  hands  of  the  executor 
unadministered  are  liable  equally  with 
those  which  may  subsequently  come  there. 
If  the  Court  therefore  in  Mara  v.  Quin 
had  not  yielded  too  readily  to  the  difficulty 
suggested,  and  instead  of  allowing  the 
judgment  to  be  antedated,  had  allowed  it 
to  stand  as  of  Michaelmas  term,  1793, 
the  common  law  would  haye  done  for  the 
plaintiff  all  that  the  complicated  machinery 
introduced  into  the  case  could  effect.  For 
these  reasons  I  think  that  the  present  repli- 
cation is  unnecessary,  unwarranted,  and 
bad. 
Platt,  B.  concurred. 

Leave  to  amend,  otherwise  judgment 
for  the  defendants. 
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Arrest,  under  1^2  Vict,  c,  110.  s,  3 — 
Warrant  of  Protection,  under  2^3  Vict. 
c.  41.  (Scotch  Sequestration  Act), 

A  warrant  of  jfroteetion  from  arrest, 
panted  by  the  Lord  Ordinary  to  a  bank- 
rupt, under  the  \3th  section  of  the  Scotch 
Sequestration  Act,  2  ^  S  Vict.  c.  41,  is 
inoperative  if  the  bankrupt  is  already  in 
cuiody^ 

In  sueh  ease  the  proper  course  is  to  apply 
for  a  warrant  of  Iteration  under  section  17. 
of  that  statute. 

The  defendant  in  this  action  being  about 

to  leave  this  country  for  Scotland,  was 

arrested  on  the  17th  of  March  last,  under 

the  1  &  2  Vict.  c.  110.  s.  3.     At  that 

New  Series,  XVII.— Excueq. 


time  and  previously  he  had  been  carrying 
on  business  with  a  Mr.  James  Mitchell, 
as  merchants,  under  the  firm  of  Ross, 
Mitchell,  8c  Co.,  at  Glasgow  and  at  Toronto, 
in  Upper  Canada.  The  Scotch  house  hav- 
ing become  bankrupt,  and  the  defendant 
and  James  Mitchell  having  duly  filed  their 
petition,  on  the  20th  the  Lord  Ordinary 
made  the  following  order : — 

"  Edinbargh,  20th  March  1848. 

**  The  Lord  Ordinary  having  considered 
this  petition,  with  the  writs  produced, 
sequestrates  the  estates  now  belonging  or 
which  shall  hereafter  belong  to  the  peti- 
tioners, John  Fisken  and  James  Mitchell, 
individual  partners  of  the  firm  of  Ross, 
Mitchell,  &  Co.,  merchants,  carrying  on 
business  in  Glasgow  and  at  Toronto,  in 
Upper  Canada,  as  partners  of  the  said  firm, 
and  as  individuals,  before  the  date  of  their 
discharge,  in  terms  of  the  act  2  &  3  Vict. 
c.  41,  and  declares  the  same  to  belong  to 
their  respective  creditors,  for  the  purposes 
of  the  said  act;  appoints  the  creditors  to 
hold  two  meetings  at  the  times  and  place 
mentioned  in  the  petition,  for  the  purpose 
of  electing  one  interim  fttctor  or  separate 
interim  factors,  and  one  trustee  or  separate 
trustees,  or  trustees  in  succession,  and  com- 
missioners, as  directed  by  the  statute ;  re- 
mits to  the  sheriff  of  the  county,  where  the 
said  meetings  are  to  be  held,  to  proceed  in 
manner  mentioned  in  the  said  statute ;  and 
grants  warrant  of  protection  to  the  said  John 
Fisken  and  James  Mitchell  respectively, 
against  arrest  or  imprisonment  for  civil 
debt,  until  the  meeting  of  the  creditors  for 
the  election  of  a  trustee. 

(Signed)      "  John  A.  Murray." 

Parke,  B.  having  declined,  at  chambers, 
to  make  any  order,  on  the  22nd  of  March  the 
sum  of  1 ,329/.  I9s.  Id.  was  paid  into  court,  by 
a  Mr.  Alexander  Mitchell,  in  lieu  of  special 
bail,  and  the  defendant  was  thereupon  dis- 
charged out  of  custody.  In  the  course  of 
the  present  term  a  rule  having  been  obtained 
calling  upon  the  plaintiff  to  shew  cause  why 
the  said  sum  of  money  should  not  be  repaid 
out  of  court  to  the  defendant,  or  to  Mr. 
Alexander  Mitchell, — 

Willes  now  shewed  cause. — The  defen- 
dant having  been  arrested  on  the  17th  of 
March,  the  warrant  of  protection  from  arrest, 
granted  by  the  Lord  Ordinary  on  the  20th 
of  March,  is  inoperative  to  discharge  him. 
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The  statute  of  the  2  &  3  Vict.  c.  41.  con- 
templates two  sorts  of  warrants :  the  one 
under  the  Idth  section,  hy  which  a  debtor, 
who  is  still  at  large,  is  protected  from  arrest; 
the  other,  under  the  17th  section,  which 
enacts,  '*  That  the  Lord  Ordinary  may,  on 
application  made  either  in  the  petition  for 
sequestration,  or  by  a  separate  petition  by 
the  debtor,  grant  a  warrant  for  liberating 
the  debtor  if  in  prison,  after  such  intimation 
to  the  incarcerating  creditor  or  his  known 
agent,  as  the  Lord  Ordinary  shall  deem  to 
be  just,  and  after  hearing  any  objection  to 
the  granting  of  such  warrant."  The  defen- 
dant should  have  obtained  a  warrant  for 
liberation  under  this  section,  instead  of  the 
warrant  under  the  ISth  section,  which  that 
before  the  Court  is.  This  latter  warrant  is 
a  mere  temporary  benefit  conferred  upon  the 
bankrupt,  until  the  meeting  of  the  creditors 
takes  place;  and  by  the  58th  section  the 
personal  protection  of  the  bankrupt  may  be 
renewed  for  such  time  as  the  creditors  may 
think  fit.  No  difiiculty  will  be  thrown  in 
the  way  of  the  proceedings  in  Scotland,  by 
holding  that  the  effect  of  a  warrant  of  pro- 
tection from  arrest  will  not  discharge  a  per- 
son already  arrested ;  for  the  67th  sectfon  of 
the  statute  provides  for  the  case  of  a  bank- 
rupt being  in  custody  in  England,  by  autho- 
rizing the  Lord  Ordinary  to  grant  a  warrant 
for  his  transmission  to  Scotland  for  the 
purpose  of  being  examined,  and  for  his 
re- transmission  after  examination  to  his 
former  custody.  Secondly,  if  the  Court 
should  think  that  this  was  a  warrant  liberat- 
ing the  bankrupt  from  arrest,  still  it  would 
be  inoperative  under  the  1 8th  section,  which 
provides  that  a  "  warrant  of  protection  or 
liberation  shall  not  be  of  any  effect  against 
the  execution  of  a  warrant  of  arrest  or 
imprisonment  in  meditatione  fugce.  In  the 
case  of  McGregor  v.  Fisken  (1),  which  was 
argued  before  Wightman,  J.,  in  the  Bail 
Court,  that  learned  Judge  certainly  decided 
that  a  contemplated  departure  from  England 
to  Scotland  was  not  a  meditatio  fugcs  within 
the  meaning  of  that  section ;  but  it  is  sub- 
mitted, that  that  decision  cannot  be  sup- 
ported. 

Asplandf  contra.  —  The  warrant  of  the 
Lord  Ordinary  in  this  case  was  sufficient  to 
authorize  the  discharge  of  the  defendant  from 

(l}^tt/if,  Q.B.  p.  186. 


custody.  Although  the  word  ''libente**  is 
not  used,  the  warrant  expressly  protects  the 
defendant  not  only  against  arrest,  hot  sgaiost 
"imprisonment  for  civil  debt;"  its  effect, 
therefore,  the  bankrupt  being  in  custody  at 
the  time,  was,  by  the  18th  section  of  tbe 
statute,  to  discharge  him.  This  Court  will 
not  require  the  authority  of  the  Lord  Ordi- 
nary to  appear  upon  the  face  of  the  warttnt 
^■^Marsh  v.  Woolletf  (2) ;  and  they  should 
also  leave  it  to  the  Lord  Ordinary  to  ssy 
whether  the  warrant  is  sufficient  or  not 
Neither  was  there  any  meditatio  Jwga  m 
this  case;  that  point  has  been  expresslj 
decided  by  Wightman,  J.  in  the  case  refened 
to. 

Pollock,  C.B. — I  am  of  opinion  that  this 
rule  should  be  discharged.  Tbe  defendaot 
having  been  arrested  on  the  17th  of  Mareb, 
the  warrant  of  protection  granted  by  the  Lord 
Ordinary  was  not  obtained  until  Uiree  days 
afterwards.  The  defendant  being  at  thst 
time  in  custody  the  warrant  was  inoperstiTe. 

Parke,  B. — I  am  of  the  aameopinioi. 
Under  the  2  &  3  Vict.  c.  41,  the  Lord  Ordi- 
nary has  power  to  grant  two  distinct  kiodi 
of  warrants :  one  protecting  the  bankrupt 
from  arrest;  the  other  liberating  him  if 
already  arrested.  If  a  warrant  of  liberadoa 
had  been  obtained  in  this  case,  or  if  the 
bankrupt  had  not  been  arrested  until  after 
the  warrant  of  protection  against  arrest  had 
been  granted,  then  the  question  as  to  the 
meditatio  fuga 9  which  at  chambers  I  thoogbt 
was  the  point  in  the  case,  would  have  ariara. 
But  it  does  not ;  for  I  am  clearly  of  opinion 
that  the  present  warrant  is  only  a  warrut 
of  protection  made  under  the  Idth  section 
of  the  act,  and  is  altogether  inoperatire  in 
the  present  case,  inasmuch  as  the  defendant 
was  in  custody  at  the  time  it  was  obtained. 
The  18th  section  does  not  help  tbe  defen- 
dant. That  should  be  read  reddoidoM- 
gula  singulis,  and  means  that  a  wanant  of 
protection  shall  protect  the  debtor  fioQ 
arrest,  and  a  warrant  of  liberatxm  shall 
liberate  him  iron)  imprisonmoit  if  alreadj 
arrested. 

Rolfs,  B.  and  Platt,  B.  concuned. 

Rule  dtsekargel 

(2)  1  Dowl.  U  L.  P.O.  84 ;  ai c  llUw  J.  R«^ 
(K.8.)  C.P.  247. 
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KERFOOT,  EXECUTOR,  ETC.  V. 
EDWARDS. 


1848 
May  10 

Practice — Plea  —  Time  for  Pleading  — 
Abaiemeni —  Oger, 

The  rule  that  where  oyer  has  been  de* 
raandedf  the  defendant  has  as  much  time  for 
pleading  after  it  is  granted  as  he  had  when 
he  demanded  it,  is  af>plicahle  as  well  to  a 
plea  in  abatement  as  to  a  plea  in  bar. 

This  was  an  action  brought  by  the  plain- 
tiff, as  executor  of  one  James  Kerfoot,  de- 
ceased.   The  declaration  was  in  debt,  and 
contained  a  profert  of  the  letters  testamen- 
tary in  the  usual  form.     The  declaration 
was  delivered  on  the  7th  of  April  last.    On 
the  8th  of  April  the  defendant  demanded 
oyer  and  a  copy  of  the  letters  testamentary. 
This  was  granted  on  fte  11th  of  April.   On 
the  1 3th,  the  defendant  delivered  a  plea  in 
abatement.      A   summons  was  thereupon 
taken  out  and  attended  before  Alderson,  fi., 
calling  upon  the  defendant  to  shew  cause 
why  the  plea  in  abatement  should  not  be 
set  aside,  on  the  ground  that  it  had  been 
pleaded  more  than  four  days  after  the  de- 
livery of  the  declaration,  but  the  learned 
lodge  refused  to  make  any  order.     Notice 
was  then  given  by  the  plaintiff  to  the  defen- 
dant, that  he  should  treat  the  plea  in  abate- 
ment as  a  nullity,  and  sign  judgment  for 
want  of  a  plea,  after  the  time  for  pleading 
in  bar  should  have  expired.     Final  judg- 
ment was  accordingly  signed  on  the  20th  of 
April.     A  rule  having  been  obtained  call- 
ing on  the  plaintiff  to  shew  c^use  why  that 
judgment  should  not  be  set  aside,— 

Crompton  now  shewed  cause. — It  is  sub- 
mitted that  the  time  for  pleading  in  abatement 
bad  expired  before  the  plea  was  delivered  in 
this  case.  Although  the  rule  with  respect 
to  pleading  in  bar  is,  that  the  defendant 
has  as  many  pleading  days  after  oyer  is 
^nted  as  he  had  at  the  time  he  demanded 
it,  that  is  not  the  case  with  respect  to  a  plea 
in  abatement.  A  defendant  cannot  plead 
in  abatement  after  the  four  days  from  the 
delivery  of  the  declaration  has  expired. 

[Parke,  B. — Have  you  any  authority 
on  the  point  ?] 

In  the  case  of  Barrow  v.  Belial),  the 


facts  were  these  : — It  was  an  action  by  an 
executor,  and  the  declaration  was  delivered 
on  the  30th  of  May  1846.  At  seven  p.m.  on 
the  3rd  of  June,  there  was  a  demand  of  oyer 
of  the  letters  testamentary,  which  was  given 
at  five  minutes  before  nine  p.m.  on  the  6th 
of  June,  but  it  being  impossible  to  deliver 
a  plea  that  night  within  office  hours,  a  plea 
in  abatement  was  delivered  on  Monday,  the 
8th  of  June,  before  eleven  o'clock.  Judgment 
as  for  want  of  a  plea  having  been  signed  on 
the  12th,  this  Court  reused  a  rule  to  set  it 
aside.  The  defendant  would  have  been  in 
time  with  his  plea  in  that  case,  if  he  had 
had  as  much  pleading  time  after  oyer  was 
granted  as  he  had  when  he  demanded  it. 

fVelsbg,  who  appeared  in  support  of  the 
rule,  was  not  called  upon  by  the  Court. 

[Parke,  B. — The  decision  in  Barrow  v. 
Bell  probably  proceeded  upon  the  ground 
that  for  a  plea  in  abatement  to  be  in  time, 
it  must  be  pleaded  within  the  four  days, 
including  both  the  first  and  last.  That  was 
the  old  rule ;  but  by  the  rule  of  Hilary  term, 
2  Will,  4.  r.  8,  which  provides,  "  that  in 
all  cases  in  which  any  particular  number  of 
days,  not  expressed  to  be  clear  days,  is 
prescribed  by  the  rules  or  practice  of  the 
courts,  the  same  shall  be  reckoned  exclu- 
sively of  the  first  day  and  inclusively  of  the 
last  day,"  the  old  rule  was  changed ;  and, 
accordingly,  in  Ryland  v.  Wormald  (2),  we 
decided,  that  since  that  rule  the  four  days 
for  pleading  in  abatement  are  to  be  com- 
puted exclusively  of  the  day  of  delivering 
the  declaration  and  inclusively  of  the  last 
day.  The  Court  were  probably  unmindfiil 
of  this  rule  and  case  when  they  refused  to 
set  aside  the  judgment  in  Barrow  v.  Bell^ 
and  not  because  they  thought  that  when 
oyer  has  been  demanded  there  was  any  dif- 
ferent rule  prevailing  in  respect  to  pleading 
in  bar  and  pleading  in  abatement.] 

Per  Curiam, — This  rule  must  be  made 
absolute. 

Rule  absolute, 

cause,  and  now  stated  the  facts  from  his  brief,  and 
its  indorsement 

(2)  2  Mee.  &  WeU.  398 ;  a.  c.  6  Law  J.  Rep. 
(n.8.)  Ezch.119. 


( I )  This  case  was  decided  in  Trinity  term,  ]846» 
^ut  IS  not  reported  ;  Cr(mpton  was  counsel  in  the 
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10.  J 


THE  QUEEN  V.  BEMTON. 


1848. 

May  10. 

Prisoner — Writ  of  Extent  —  Escape  — 
Recapture  and  Detainer, 

A  writ  of  extent  may  be  made  returnable 
in  vacation. 

If  a  defendant  in  prison  under  a  writ  of 
extent  be  taken  out  of  the  precincts  of  the 
prison  for  a  time,  by  order  of  the  Commis^ 
sioners  of  Excise^  but  without  a  writ^  for  the 
purpose  of  giving  evidence,  and  be  afterwards 
brought  back  and  detained  in  the  same  cus^ 
tody,  such  custody  is  lawful. 

Upon  the  31  st  of  January  last,  the  de- 
fendant was  taken  into  custody  and  con- 
veyed to  the  county  gaol,  by  the  sheriff  of 
Surrey,  under  a  writ  of  extent,  issued  at 
the  suit  of  the  Crown,  for  certain  penalties 
incurred  by  the  defendant  for  a  breach  of 
the  Excise  laws.  The  writ  was  made  re- 
turnable in  vacation.  On  the  12th  of  Feb- 
ruary, and  whilst  he  was  in  such  custody, 
the  defendant  was  taken  out  of  the  pi*ecinct8 
of  the  gaol,  by  order  of  the  Commissioners  of 
Excise,  for  the  purpose  of  giving  evidence 
before  a  jury  in  the  matter  of  such  extent. 
But  no  ynitot  habeas  corpus  or  any  other  legal 
process  had  been  obtained  for  that  purpose. 
After  having  given  evidence  the  defendant 
was  taken  back  to  gaol,  where  he  had  ever 
since  been  detained. 

Upon  affidavits  stating  these  facts,  a  rule 
had  been  obtained,  calling  upon  the  Attorney 
General  or  the  Commissioners  of  Excise,  and 
the  sheriff  of  the  county  of  Surrey,  to  shew 
cause  why  the  writ  of  extent  should  not  be 
quashed  and  the  defendant  discharged  out  of 
custody.  The  rule  was  obtained  upon  two 
grounds :  first,  that  the  writ  of  extent  was  bad 
because  made  returnable  in  vacation ;  second- 
ly, that  the  defendant  having  been  removed 
from  the  gaol  without  a  habeas  corpus  ad 
testificandum  having  been  obtained,  that 
amounted  in  law  to  an  escape,  and  that  he 
could  not  be  retaken. 

The  Attorney  General  {Sir  J,  Jervis), 
(  Watson  and  Wilde  with  him),  now  shewed 
cause  on  behalf  of  the  Crown. —*  As  to 
the  first  point,  the  8th  section  of  the 
5  &  6  Vict.  c.  86.  expressly  authorizes 
the  making  of  writs  of  extent  returnable 
in  vacation.  As  to  the  second  point,  al- 
though as  between  subject  and  subject  the 


facts  of  the  present  case  may,  in  point  of  law, 
amount  to  a  voluntary  escape ;  and,  iherefoiv, 
if  the  defendant  were  detained  at  the  snit  of  a 
private  individual,  he  would  be  entitled  to  his 
discharge,  that  is  not  the  case  where  a  de- 
fendant is  in  custody  at  the  suit  of  theCniwn. 
The  Crown  is  not  affected  by  die  ladies  of 
its  officers,  and  as  against  the  Crown,  there- 
fore,  there  is  no  such  thing  as  a  voluntaiy 
escape — Sheffeild  v.  RateUfe  (1),  wfaenh 
is  said,  **  It  is  no  reason  that  the  negligence 
of  his  officers,  and  perhaps  their  compact 
and  combination  with  the  advene  putj, 
should  defeat  the  king"— The  Attorney  Ge- 
neral v.  Chitty  (2\  Kid  The  Attorney  Gene- 
ral V.  Walmsley  (3).  But  even  if  theie 
was  a  voluntary  escape,  the  Crown  hid 
power  to  retake  the  defendant  and  detaio 
him  in  custody  under  the  original  writ  of 
extent.  That  was  ^j^ressly  decided  in  an 
Anonymous  case  in  Stnile  (4),  as  Mows : 
— "  It  was  said  by  Fanehaw,  rememhruieer 
of  the  Queen,  that  if  one  should  be  in  exe- 
cution at  the  suit  of  the  Queen  in  the  Fleet, 
the  guardian  of  the  Fleet  could  suffer  him 
to  go  to  his  counsel  with  his  keeper;  hut  it 
is  otherwise  if  one  is  in  execution  at  the 
suit  of  a  common  person.  And  the  reason 
is,  for  this,  that  if  he  who  is  in  prison  in 
execution  for  the  Queen  should  happen  to 
escape,  the  guardian  for  the  Queen  csn  re- 
take him ;  it  is  otherwise  in  the  case  of  a 
common  person."  Although  die  Conit  dif- 
fered in  opinion  upon  another  point  in  dn 
case,  upon  this  they  were  unanimous.  He 
referred  also  to  Dyer  (5),  Mannmg*9  Ex, 
Prac.  82,  Sir  E,  Cohens  ease  (6). 

Lush  and  /.  W,  Rogers,  contri. — ^Ai  to  the 
first  point  it  is  admitted  that  the  role  cannot 
be  sustained ;  but  as  to  the  second,  the  ctie 
stands  upon  a  different  footing  from  that 
upon  which  it  was  put  by  the  Attorney  Gene- 
ral, and  the  rule  ought  to  be  made  ahsolnte. 
This  is  not  a  question  whether  die  Crown 
was  bound  by  die  act  of  its  officer,  for  the 
Crown  itself  was  in  this  case  a  party  to  the 
removal  of  the  defendant  out  of  his  then 
custody ;  and  the  simple  question  iS|  whether 


(1)  H6h.  847. 

(2)  Parker.  48. 

(3)  12  Mee.  &  Web.  179;  8.c.  ItUmJ,  B•^ 
(n.s.)  Ezch.  66. 

(4)  SsTile,  29. 

(5)  3  Dyer.  365.  o. 

(6)  Godbold.  298. 
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the  Crown  has  any  power  so  to  do  without 
the  leave  of  a  court  of  law.  In  Dyer  (7)  it 
is  expressly  laid  doini,  that  "  the  command 
of  the  Treasurer,  and  Chancellor  are  not 
sufficient  warrant  to  license  one  condemned 
in  execution  to  go  with  a  keeper  or  other- 
wise at  large,  for  the  Queen  herself  could 
not  do  that ;  as  was  holden  hy  the  opinion 
of  all  the  Justices  of  hoth  henches,  in  the 
time  of  Queen  Mary  '*  —  Thurland^s  case 
(8),  and  2  Coke* 8  Inst.  187.  Even  if  this 
were  to  he  treated  as  the  act  not  of  the 
Crown  itself,  hut  of  its  officers,  the  autho- 
rities cited  on  the  other  side  only  apply  to 
cases  where  the  property  of  the  debtor  is 
concerned.  The  maxim  that  the  Crown  is 
not  bound  by  the  negligence  or  misconduct 
of  its  officers,  has  never  been  pushed  so  far 
as  to  affect  the  person  of  a  subject.  With 
respect  to  the  authority  cited  from  SavUe, 
that  was  a  proceeding  exgratid  to  the  debtor ; 
here,  the  proceedings  were  clearly  adverse. 
The  rule  is  otherwise  clear,  that  if  there  has 
ever  been  a  voluntary  escape  a  prisoner 
can  never  be  retaken  upon  the  same  writ— 
FUewoody,  Clement  (9). 
The  Attorney  General  replied. 

Pollock,  C.B. — I  am  of  opinion  that 
this  rule  must  be  discharged.  There  are 
several  points  connected  with  the  matter 
in  discussion  before  us,  which  might  have 
called  for  a  more  solemn  and  deliberate 
judgment,  inasmuch  as  the  authorities  with 
reference  to  them  are  conflicting.  But  the 
simple  question  before  us  now  is,  whether 
a  defendant  in  execution  under  a  writ  of 
extent,  who  has  been  taken  from  prison  for  a 
time  by  the  order  of  the  Commissioners  of 
Excise,  for  the  purpose  of  giving  evidence, 
but  who  has  afterwards  been  brought  back 
in  the  same  custody,  is  entitled  to  his  dis- 
chaige,  I  do  not  wish  to  throw  any  doubt 
upon  the  right  of  the  Crown  to  remove  him 
for  the  purpose  of  giving  evidence  without 
any  writ  issuing  for  that  purpose ;  but  that 
qnestion  need  not  be  decided  now.  In 
order  to  establish  the  proposition  for  which 
the  Attorney  Greneral  has  contended,  I 
think  the  case  in  Savile  furnishes  sufficient 
authority.  There  is  no  doubt  or  conflict  of 
opinion  upon  that  case  so  far  as  it  decides 

(7)  3  Dyer,  297,  a. 

(8)  2  Ibid.  162,  b. 

(9)  6  Dowl.  P.C.  508. 


that  if  a  person  who  is  in  prison  at  the 
suit  of  the  Queen  should  happen  to  escape, 
the  guardian  for  the  Queen  can  retake  him. 
For  these  reasons,  I  think  that  the  present 
rule  should  be  discharged. 

Parke,  B.— I  entirely  concur  in  opinion 
with  the  Lord  Chief  Baron.  For  the  pur- 
pose of  deciding  the  present  case,  I  will 
assume  that  by  removing  the  defendant 
out  of  the  precincts  of  the  prison,  there  has 
been  a  voluntary  escape.  Still  he  is  at 
present  in  custody ;  and  then  the  case  in 
Savile  shews  that  such  custody  is  legal, 
for  it  decides  that  he  may  be  retaken  under 
the  original  writ ;  and  a  clear  distinction  is 
there  taken  between  the  rights  of  the  Crown 
in  this  respect  and  the  rights  of  the  subject 
In  the  one  case  the  execution  is  not  satisfied 
by  the  escape;  in  the  other  it  is.  This 
being  so,  it  becomes  unnecessary  to  give 
any  opinion  upon  the  other  points  which 
have  been  raised  in  the  case. 

RoLFE,  B.  and  Platt,  B.  concurred. 

Rule  discharged. 


5.     1 
11./ 


SANSON  V.  PRICE. 


1848 

May 

Costs — Suggestion  on  the  Roll;  Traverse 
of — Payment  of  Costs  by  Rule, 

The  plaintiff  having  obtained  a  verdict  in 
this  court  for  30s.  in  a  case  within  thejuris^ 
diction  of  the  Middlesex  County  Court,  a 
rule  was  made  absolute  for  entering  a  sug^ 
gestion  on  the  roll  depriving  him  of  costs, 
and  for  his  paying  the  defendant  his  costs 
of  suit.  This  suggestion  was  traversed  by 
the  plaintiff: — Held,  that  as  the  costs  of  suit 
depended  upon  the  trial  of  the  suggestion, 
the  Court  had  no  powgr  by  rule  to  compel  the 
plaintiff  to  pay  them. 

This  was  a  rule  calling  upon  the  defen- 
dant to  shew  cause  why  the  taxation  of  the 
plaintiff's  costs  should  not  be  stayed  until 
after  the  trial  of  the  issue  raised  on  the  tra- 
verse of  the  suggestion. 

The  case  having  been  tried,  before  the 
sheriff,  on  a  writ  of  trial,  and  the  plaintiff 
having  obtained  a  verdict  for  308.,  a  rule  was 
made  absolute  in  this  court  for  entering  a 
suggestion  on  the  roll  to  deprive  the  plaintiff 
of  costs,  and  for  the  plaintiff  to  pay  the 
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defendant  his  costs  of  suit,  punoant  to  the 
statates  2a  Geo.  3.  c.  83*  and  5  &  6  Vict, 
c  97. 

T.  Jones  shewed  cause.— The  plaintiff  is 
too  late  in  his  application,  the  rule  for  a 
suggestion  having  heen  made  absolute  on 
the  24th  of  November  last,  and  the  plaintiff's 
affidavit  in  support  of  the  present  rule  being 
sworn  on  the  28th  of  April.  Besides,  it  is 
not  pretended  that  the  term  as  to  payment 
of  costs  has  crept  into  the  rule  by  mistake. 
(He  was  then  stopped  by  the  Court) 

Lushi  in  support  of  the  rule.— -The  Court 
has  exceeded  its  power  in  ordering  the 
plaintiff  to  pay  the  costs,  for  the  costs  de« 
pend  upon  the  suggestion,  which  being  tra- 
versed is  a  matter  to  be  tried,  and  according 
to  the  result  of  the  trial  the  plaintiff  may 
receive  costs  instead  of  having  to  pay  them. 
If  this  rule  were  discharged,  the  Court  could 
not  enforce  the  terms  of  the  former  rule,  and 
compel  the  plaintiff  to  pay  the  defendant's 
costs  of  suit.  Take  the  case  of  an  ordinary 
action ;  the  Court  could  not  by  rule  order  the 
plaintiff  to  pay  the  debt  and  costs,  and  in 
the  event  of  his  refusal  enforce  payment  by 
attachment.  As  long  as  the  traverse  remains 
on  the  record  there  is  an  inconsistency  in 
directing  the  plaintiff  to  pay  thedef6ndMit*s 
costs.  The  truth  is,  that  this  term  has  found 
its  way  into  the  rule  by  mistake  of  the  officer 
of  the  court,  and  ought  not  to  have  been 
introduced  into  any  rule  after  the  decision  of 
this  Court  in  Watton  v.  Q»t^«r(l),  that  a 
suggestion  similar  to  the  present  might  be 
traversed.  All  that  the  plaintiff  requires  is, 
that  costs  may  not  be  taxed  until  after  the 
trial  of  the  suggestion. 

[Parks,  B. — This  term  ought  not  to  have 
been  introduced  into  the  rule.] 

T,  Jones.'^The  Court  has  the  power  of 
doing  what  is  right  between  the  parties,  and 
in  this  case  justice  has  been  done.  This  is, 
in  fact^  an  application  to  this  Court  to  re- 
bear  a  question  which  has  been  decided  in  a 
previous  term,  and  is  contrary  to  the  esta- 
blished practice  of  the  courts — Todd  v. 
J^'Bry  (2).  Besides,  the  plaintiff  has  no 
merits  in  this  case ;  if  he  could  have  shewn 
to  the  Court  either  that  the  cause  of  action 
did  not  accrue  in  Middlesex,  or  that  he  would 

(1)  11  Mm.  &  Web.  7(»0 ;  s.  c.  12  Uw  J.  Rap. 
(a^)  Exch.  405. 

(2)  2  NeT.  &  Per.  443 ;  s.  c.  7  Lew  J.  Rep.(K.8.) 
Q.B.  1. 


have  been  successful  on  the  travene,  the  rak 
for  entering  a  suggestion  would  not  hate 
been  made  absolute. 

[Platt,  B.— The  plaintiff  contends  that 
the  rule  improvide  emanavit;  that  it  ought 
not  to  have  been  made  absolute  in  its  pre- 
sent terms.] 

[Parke,  B. — ^There  is  a  contradiction  m 
the  present  state  of  things  which  ought  sot 
to  be  allowed  to  remain.  A  rale  ooropdfing 
the  plaintiff  to  pay  the  defendant's  costs  of 
suit,  and  a  suggestion  on  the  lecord  wldeh 
has  been  travened,  are  inconsistent.] 

[Platt,  B.— The  rale  has  not  been  drawn 
up  in  the  proper  form.] 

Parks,  B.-— The  Court  had  no  power  to 
make  the  rule  complained  ot  The  tsxatioa 
of  costs  must  be  suspended  until  the  trial  of 
the  issue.  The  present  rale  will,  thereive, 
be  absolute  to  strike  out  of  tiie  firmer  rale 
so  much  as  orders  the  plaintiff  to  pay  the 
defendant  his  costs. 

Pollock,  C.B.,  Rolfe,  B.  and  Platt,  B. 
concurred. 

Rule  abeokUey  on  payment  ofeosU, 


1848. 
May  4. 


} 


BILLS  AMD  OTHBR8  V.  BAmH. 


Practice — Rule  to  plead  several  Metun 
— Variance  between  Rule  and  Plem — Sip- 
ing  Judgment. 

The  defendant  obtained  a  rmU  Is  fiai 
four  pleae^  deecribing  the  laet  piem  mthenU 
thuM :  <*  that  as  to  the  sum  of  lOOL,  pend. 
^e.  the  defendant,  before  the  cammeueemeti 
of  the  aeUon,  indorsed  and  deiiwvei  it  At 
plaintiffs  a  certain  biU  ofexekmmfefmr  \WL 
which  the  plainiiffs  received  in  mtSaAeM 
ofthesaidMumoflWil."  ThapUmpleM 
was:  **  as  to  the  said  sum  of  liM^ pond, 
^.,  that  before  the  commmeameai  ef  Ik 
suit^  the  defendant  for  and  on  aeesat  ^ 
the  said  sum  of  lOOi.,  iudened  aai  ddh 
oered  to  the  plaintifi  a  eertmmyaefis^ 
change  for  100/.,  drawn  kg  fW  isfitdmt 
and  accepted  bg  one  T,  /,  mad  in  twi 
plainiiffs  took  and  reemoed  thg  omdM^ 
exchange  for  and  on  aocouat  oi  At  tsU 
sum, parcel^*' ^c.  AoermeM^thniihedfff' 
dant  had  not  due  notice  of  the 
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0/  the  said  biU  of  exchange  :^^Held^  that 
the  flaiiUiffe  were  eniUM  to  sign  judgment^ 
on  account  of  the  variance  between  the  rule 
to  pkad  and  the  plea  pleaded. 

This  was  a  rule  calling  npon  the  defen- 
dant to  shew  cause  why  an  order  of  Alder- 
son,  B.,  setting  aside  a  judgment,  should 
not  be  rescinded. 

An  action  having  been  brought  by  the 
plaintifis,  as  indorsees,  against  the  defen- 
dant, as  the  drawer  of  a  biU  of  exchange  for 
100/.,  with  counts  for  money  paid,  and  on  an 
account  stated,  the  defendant  obtained  a 
rule  to  plead  several  matters :   viz.  first,  a 
traverse  of  the  making  of  the  bill ;  secondly, 
no  notice  of  dishonour ;  thirdly,  as  to  the 
second  and  third  counts,  never  indebted ; 
and  fourthly,  as  to  100/.,  parcel,  &c.,  that 
before  the  commencement  of  the  action  the 
defendant  indorsed  and  delivered   to  the 
plaintiffs  a  bill  of  exchange  for  100/.,  which 
the  plaintiffs    received  in  satisfaction    of 
the  said  sum  of  1002.    Under  this  rule,  the 
defendant  pleaded,  fourthly,  that,  as  to  the 
said  sum  of  1002.,  parcel  of  the  monies  in 
the  second  and  third  counts,  he,  the  defen- 
dant, for  and  on  account  of  the  said  sum  of 
100/.,  indorsed  and  delivered  to  the  plain- 
tiffs a  certain  bill  of  exchange  for  100/., 
drawn  by  the  defendant  and  accepted  by 
one  T.  Jackson,  and  the  said  plaintiffs  took 
and  received  the  said  bill  of  exchange /or 
and  on  account  of  the  said  sum,  parcel,  &c» 
Averment,  that  the  defendant  had  not  due 
notice  of  the  non-payment  of  the  said  bill 
of  exchange,  so  t^en  by  the  plaintiffs,  as 
in  this   plea  mentioned.      The    plaintiffs 
thereupon -nigned  judgment,  which  was  set 
aside  by  Alderson,  B.,  at  chambers,  on  the 
authority  of  HoUiday  v.  ^oAfi(l).     The 
above  rule  having  been  obtained, — 

Horn  now  shewed  cause. — ^The  judgment 
was  irregular,  and  was  properly  set  aside  by 
the  learned  Judge;  for  the  plaintiffs  were  not 
justified  in  signing  judgment,  on  the  ground 
of  a  slight  variance  between  the  description 
of  one  of  the  pleas  in  the  rule  to  plead  and 
the  plea  itself.  In  truth,  the  plea  pleaded  is 
substantially  in  accordance  with  the  rule  to 
plead.  It  states  that  the  plaintiffs  received 
the  bill  for  and  on  account  of  the  sum  of 
1 00/.,  which  is  in  effect  a  statement  that  the 

(1)8  Man.  &  Gr.  116 ;  i.  c.  3  Scott,  N.R.  496. 


bill  was  received  by  the  plaintifis  in  satis- 
faction, because  it  is  a  statement  that  the 
plaintifis,  by  their  laches,  caused  it  to 
operate  by  way  of  satisfaction.  But  ad- 
mitting that  a  variance  exists  between  the 
rule  to  plead  and  the  plea  itself,  there  is 
no  case  which  shews  that  the  plaintiffs  were 
authorized  to  sign  judgment  on  account  of 
such  variance.  The  case  does  not  stand  on 
the  same  footing  as  where  a  non-issuable 
plea  is  pleaded,  when  the  defendant  is  under 
terms  of  pleading  issuaUy.  In  that  case 
the  defendant  is  properly  punished  by  hav- 
ing judgment  signed  against  him,  because 
his  improper  pleading  is  in  clear  violation 
of  bis  engagement,  and  tends  to  delay 
and  embarrass  tiie  plaintiff;  but  that  is  not 
so  here.  In  the  present  case  there  has 
been  nothing  more  than  a  slight  uninten- 
tional misdescription  in  the  rule  of  the  plea 
intended  to  be  pleaded,  and  no  inconveni- 
ence or  injury  to  the  plaintiffs  has  been 
suggested.  HoUiday  v.  Bohn  is  in  point : 
that  was  an  action  of  debt  on  a  promissory 
note,  and  upon  an  account  stated  ;  and  the 
defendant  having  obtained  a  rule  to  plead, 
to  the  first  count  non  fecit  and  payment, 
and  to  the  second  count  nunquam  indebitatus, 
by  mistake  delivered  with  pleas  to  the  first 
count  a  plea  of  non  assumpsit  to  the  second 
count,  whereupon  the  plaintiff  signed  judg- 
ment. The  Court  set  aside  the  judgment, 
saying  "that  the  present  case  differ^  from 
that  of  a  defendant  who  delivers  several 
pleas  without  having  obtained  a  rule  to 
plead  several  matters ;  in  which  case  the 
plaintiff  may  properly  sign  judgment."  The 
proper  course  for  the  plaintiffs  to  pursue  was 
to  procure  the  rule  to  plead  to  be  amended  at 
the  expense  of  the  defendant,  or  to  move  the 
Court  or  a  Judge  to  strike  out  the  last  plea, 
as  not  being  pleaded  conformably  with  the 
rule  to  plead.  He  cited  Badman  v.  Pugh 
(2)  and  BaUy  v.  Baker  (3). 

[RoLFE,  B. — In  HoUiday  v.  Bohn  there 
were  two  counts:  the  defendant  pleaded 
properly  to  the  first  count ;  and  the  question 
is,  whether  he  required  any  rule  to  enable 
him  to  plead  to  the  second  count  on  the 
account  stated.] 

[Parke,  B.— In  this  case  there  is  no  rule 

(2)  6  Scott,  N.R.  150 ;  8.c.  12  Law  J.  Rep.  (n.s.) 
C.P.  126. 

(8)  9  Mee.  &  Wels.  769;  e.o.  11  Law  J.  Rap. 
(K.8.)  Ezch.  812. 
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to  plead  that  the  hill  was  delivered  for  alid 
on  account  of  the  sum  of  100/.] 

[Platt,  B. — Suppose  the  defendant  had 
received  leave  to  plead  three  several  matters, 
and  had  pleaded  three  matters  totally  dif- 
ferent, could  not  the  plaintiff  in  that  case 
hare  signed  judgment  ?]  - 

Undouhtedly  he  might.  The  defendant 
would  then  he  in  the  same  situation  as  if 
he  had  pleaded  several  matters  without  any 
rule  whatever. 

Bftmweil^  conM,  was  not  called  upon. 

Per  Ciirtam.— The  order  of  the  Judge 
must  be  rescinded.  The  present  case  is 
distinguishable  firom  HoUiday  v.  Bokm  for 
reasons  given  by  Seij.  Manning,  in  his 
note  to  the  report  of  that  case  (4). 

The  judgment  was  afterwards  set  aside 
on  terms. 

Rule  abiokUe  accordingly. 


1848 
May 


B.     1 
11.  / 


TATTERSALL  V.  FARklNSON. 


Arbitration — Award — Rule  to  pay  Money 
'-'Demand  of  Sum  due. ' 

In  an  action  in  which  several  iseues  were 
raised  aU  matters  in  difference  were  referred 
to  two  arhiirators  and  an  umpire,  the  costs 
of  the  cause  to  abide  the  result.  The  umpire 
awarded  that  all  further  proceedings  in  the 
cause  should  thenceforth  cease,  and  be  no 
further  prosecuted,  and  that  the  plaintiff 
should  pay  to  the  defendant  12s.  O^d,,  being 
the  amount  which  the  umpire  found  to  be  due 
to  him.  A  demandof2U,  I6s,  2d,,  being  the 
costs  of  the  cause,  had  been  made  upon  the 
plaintiff,  and  payment  refused,  bull  no  de- 
mand had  been  made  of  the  sum  of  12s.  O^d. 

A  rule  having  been  obtained  calling  on  the 
plaintiff  to  shew  cause  why  he  should  not  pay 
to  the  defendant  both  those  sums,  the  Court, 
under  the  circumstances,  refused  to  make  the 
rule  absolute  for  payment  of  the  one  sum  thai 
had  been  demanded. 

This  was  a  rule  calling  upon  the  plaintiff 
to  shew  cause  why  he  should  not  pay  the 
defendant  two  sums  of  21/.  I6s.  2d.  and 
12s.  O^d,  pursuant  to  an  award. 

(4)  8Man.&Gr.  115,0. 


It  appeared  from  the  affidaviksihat  ansetkn 
was  brought  by  the  plaintiff  against  the  d^ 
fondant,  in  which  several  issues  were  noted ; 
and  that  by  a  Judge's  order  all  mstten  in 
difference  between  the  parties  were  reiemd 
to  two  arbitrators,  with  power  to  appoint  an 
xmipire ;  the  costs  of  the  cause  to  ahide  the 
result,  and  the  oosts  of  the  refeieiiee  aid 
award  to  be  in  the  discretion  of  the  ubi- 
trators.  The  umpire  awarded  *'thst  all 
further  prooeedings  in  the  said  caoae  iball 
henceforth  cease,  and  be  no  further  prose- 
cuted ;"  that  the  plaindff  should,  on  Ac 
pay  to  tiie  defendant  12s.  0^.,  being  the 
amount  which  he  found  to  be  due  to  him ; 
and  that  upon  payment  thereof  the  defendant 
should  deliver  to  the  plaintiff  the  four  ssh- 
pans  mentioned  in  the  particulsn  of  the 
matters  in  diflference ;  and  that  eaeh  of  tfaem, 
the  said  plaintiff  and  defendant,  should  bear 
and  pay  his  own  costs  oi  ^be  reference,  and 
lihat  the  costs  of  his  award  should  be  borne 
and  paid  by  them  in  equal  moieties.  It  alio 
appeared  that  a  personal  demand  of  the  nsi 
of  211. 16s.  2d,f  being  the  oosts  in  tfaeeanae, 
had  been  made  upon  the  plaintiff,  and  pay- 
ment rei^Gued,  but  that  no  demand  had  been 
made  of  the  sum  of  12s.  0^ 

PosA^  shewed  cause.— This  rule  moat 
be  discharged  on  two  grounds.  First,  the 
award  is  bad  and  cannot  be  enforced.  The 
costs  of  the  cause  are  to  abide  the  resolt, 
and  no  result  appears  on  the  feoe  of  the 
award,  for  the  direction  that  all  further 
proceedings  in  the  c»ise  are  to  oeaae  and 
to  be  no  forther  proseeuted  cannot  be  con- 
sidered as  a  resuU.  In  re  Leesdng  v.  Peartr- 
iey(\)  was  an  action  of  replevin  idtidi  was 
refened  to  arbitration,  the  costs  tf  the  csav 
to  abide  the  event.  The  award  was  that  the 
plaintiffshouldpaythedefendant  61.,  and  dial 

the  action  should  be  no  further  proeeeoted: 
and  it  was  held  that  the  award  ifid  not  shev 
who  ought  to  pay  the  costs,  and,  ^xmst- 
quently,  was  not  final.  Blamehasfdv.  IM§ 
(2)  is  distinguishable.  There  the  award  di- 
rected Uie  actions  to  be  <ltscewlm«irf,  and  en 
that  account  appears  to  have  been  held  fiaal. 
Secondly,  there  has  been  nb  dcmsiid  ^ 
these  two  sums ;  and  the  anthotidBS  shev 
that  in  a  case  like  the  prsaeni  a  dssund 
must  be  made  similar  to  that  whkhsBeoe^ 


(1)  5B.&Ad.401 

(2)  9  East,  4S7. 
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sary  oo  motion  for  an  attachment — Richards 
V.  Patterion  (3),  Winwood  v.  HouU  (4). 

Hugh  Hill,  contra. — ^The  rule  in  this  case 
may  be  made  absolute,  at  least  as  to  21Z. 
16f.  2d.,  which  sum  has  been  demanded. 
This  18  like  the  case  of  a  party  demanding 
a  large  sum,  and  obtaining  an  attachment 
for  the  non-payment  of  that  sum  by  agree- 
ing to  waive  the  costs. 

[Parke,  B. — ^You  cannot  have  a  rule  in 
this  case  unless  you  could  have  one  for  an 
attachment.  The  defendant  ought  not  to 
make  his  application  as  it  were  piecemeal.] 

Secondly,  the  award  is  sufficient.  The 
costs  are  to  abide  the  result,  not  the  event, 
of  the  cause.  The  Court  will  always  pre- 
sume in  &vour  of  the  validity  of  an  award. 
The  award  amounts  to  a  direction  to  the 
plaintiff  to  pay  a  sum  of  money  to  the  defen- 
dant, and  it  is  quite  clear  that  the  plaintiff 
was  not  entitled  to  recover  anything. 

Pollock,  C.B. — I  do  not  come  to  that 
conclusion  ;  and  certainly  this  is  not  a  case 
in  which  we  ought  to  enforce  the  extraordi- 
nary power  of  the  Court. 

Parkr,  B.  and  Rolfs,  B.  concurred. 

Rule  discharged,  with  costs. 


1848 
May  15 


..} 


ALLEN  V,  SHARP. 


Revenue — Assessed  Taxes — Assessment 
-^Appeal — Replevin — Horsc'dealer, 

The  effect  of  the  statutes  48  Oeo,  3.  e.  99. 
and  43  Geo.  3.  c.  161.  m  to  make  theassess* 
ment  by  the  assessors  of  assessed  taxes  final, 
subject  to  a  right  of  appeal,  by  a  party 
charged,  to  the  Commissioners  of  Assess^ 
Taxes,  and  from  their  decision  to  the  Judges, 

Where,  therefore,  assessors  had  assessed 
an  inhabitant  of  the  district  for  which  they 
tsere  appointed,  to  duties  payable  by  him 
as  *^  a  horse-dealer,**  under  the  statutes  48 
Geo.  3.  e.  55.  Seh.  H.  and  52  Geo.  3. 
c.  93.  Seh,  H,  and  upon  refusal  to  pay  the 
same  a  distress  had  been  levied  of  his 
goods : — Held,   upon  replevin  brought  for 

(3)  S  Mee.  &  Wels.  313;  s.  c.  10  Law  J.  Rep. 
(x.ii.)  Exch.  272. 

(4)  14  Ibid.  197;  s.  c.  15  Uir  J.  Rep.  (n.s.) 
F.xch.  10. 

New  Series,  XVII.— Excheq. 


the  goods  so  taken,  that  such  an  assess- 
f  ment  was  an  answer  to  the  action ;  and  that 
an  allegation  in  the  avowry  that  the  plaintiff 
did  in  fact  **  exercise  the  trade  and  business 
of  a  horse-dealer*'  was  immaterial, 

Quaere,  as  to  what  constitutes  *'  a  horse-- 
dealer**  within  the  meaning  of  the  statutes 
relating  to  assessed  taxes. 

Replevin.  Avowry,  that  on  the  5th  day 
of  April  A.D.  1 844,  and  from  thence  until  and 
on  and  to  the  end  of  the  5th  day  df  April 
A.D.  1845,  and  from  thence  until  the  end  of 
the  5th  day  of  April  1846,  and  from  thence 
until  and  at  the  said  time  when,  &c.  in  the 
declaration  mentioned,  the  plaintiff  did,  in 
the  parish  of  St.  Anne,  in  the  district  of 
St.  Anne,  &c.,  exercise  the  trade  and 
business  of  a  horse-dealer,  and  was  during 
all  the  times  aforesaid  respectively  an  in- 
habitant of  the  said  parish,  within  the  dis- 
trict, &c.  aforesaid ;  that  after  the  5th  day 
of  April  A.D.  1845,  and  before  the  20th 
day  of  June  in  the  last- mentioned  year, 
to  wit,  &c.  J.  S.  and  £.  W,  then  being  the 
assessors  duly  appointed  according  to 
the  several  acts  of  parliament  passed 
for  levying  the  several  duties  of  assessed 
taxes,  and  relating  thereto,  and  in  all 
respects  duly  qualified  to  make  the  assess- 
ments thereinafter  mentioned,  and  having 
theretofore  and  after  their  said  appointment, 
to  wit,  on  the  day  and  year  last  aforesaid, 
taken  the  oath  required  to  be  taken  by  such 
assessors,  before  they  acted  as  such  assessors, 
according  to  the  said  acts  of  parliament,  did 
make  an  assessment  upon  the  several  inha- 
bitants of  the  parish  of  St.  Anne,  West- 
minster, pursuant  to  the  said  acts,  for  the 
year  ending  the  5th  day  of  April  a.d.  1846, 
which  said  assessment  was  then  before  the 
said  20th  day  of  June,  to  wit,  &c.  duly, 
and  according  to  the  said  acts  of  parlia* 
ment,  certified  upon  oath  by  the  said  J.  S. 
and  £.  W.  to  and  allowed  according  to 
the  directions  of  the  said  acts  of  parlia- 
ment by  J.  R.  and  P.  T,  then  being  two 
of  the  Commissioners  for  the  afiairs  of 
taxes,  acting  for  the  said  district  of  St  Anne, 
according  to  the  acts  of  parliament,  &c.  ; 
that  in  and  by  the  said  assessment  he,  the 
plaintifi^,  as  such  inhabitant  as  aforesaid, 
and  as  a  person  so  exercising  the  said  trade 
and  business  in  the  parish,  district,  &c. 
aforesaid,  was,  by  the  said  J.  S.  and  £.  W, 
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thru  beinp;  such  assessors  as  aforesaid, 
assessed  in  the  sum  of  25/.,  as  and  fory 
the  duties  of  22Z.  IO9.  and  21.  10s,,  pay- 
able by  horse-dealers,  under  the  statute 
passed  in  the  forty-eighth  year  of  the  reign  of 
his  late  Majesty  King  Greorge  the  Third,  and 
in  the  fifty-second  year  of  the  reign  of  the 
last-mentioned  king,  for,  amongst  other 
things,  granting  duties,  payable  by  persons 
"who  should  use  or  exercise  the  trade  and 
busineBS  of  a  horse-dealer  within  the  cities 
of  London  and  Westminster,  and  the  liber- 
ties of  the  same  respectively,  the  parishes 
of  St.  Marylebone  and  St.  Pancras,  in  the 
county  of  Middlesex,  and  the  weekly  bills 
of  mortality,  or  the  borough  of  South wark, 
in  the  county  of  Surrey ;  and  also  in  the 
further  sum  of  2L  I69.,  part  whereof,  to 
wit,  21. 10«.  was  the  additional  duty  of  102. 
per  cent,  upon  the  said  sum  of  25/.,  that  is 
to  say,  such  additional  duty  of  10/.  per  cent, 
as  was  granted  to  our  Lady  the  now  Queen, 
by  the  statute  passed  in  the  third  year  of 
her  reign,  for  granting  to  her  said  Majesty 
duties  of  Customs,  Excise,  and  assessed 
taxes,  and  the  residue  of  which  said  sum  of 
8/.  I6s.  lOd,  was  such  additional  duty  of 
10/.  per  cent.,  granted  by  the  last-mentioned 
act,  upon  and  in  addition  to  certain  other 
duties,  amounting  to  3/.  8«.  Od.,  in  which 
the  plaintiff  was  duly  assessed  in  and  by 
the  said  assessment,  and  to  the  payment  of 
which,  and  to  be  so  assessed  as  aforesaid 
he,  the  plaintiff,  was  according  to  the  said 
several  statutes  relating  to  assessed  taxes  . 
liable. 

The  avowry  then  went  on  to  allege  the 
payment  by  the  plaintiff  of  the  said  sums 
of  3/.  89.  9d.  and  69.  I0d.\  the  due  ap- 
pointment of  the  defendant  by  the  Com- 
missioners as  collector  of  the  said  duties; 
the  delivery  to  him  of  a  warrant  by  the 
Commissioners  requiring  him  to  distrain, 
on  non-payment  thereof;  the  demand  by 
the  defendant,  upon  the  plaintiff,  of  the 
said  duties  of  25/.  and  2/.  tO«. ;  a  refusal, 
by  the  plaintiff,  to  pay  the  same;  and  the 
taking  of  the  goods  in  the  declaration 
mentioned  by  the  defendant,  as  such  col- 
lector, and  by  virtue  of  the  said  warrant  as 
and  for  a  distress  for  the  said  sum  of  27/.  IO5. 
so  in  arrear.     Verification. 

Replication,  de  injurid* 

At  the  trial  of  the  cause,  a  verdict  was 
taken  for  the  defendant,  by  consent,  subject 


to  the  opinion  of  the  Court  upon  the  fol- 
lowing 

CASE. 

The  avowry  was  admitted  by  thepkintiif 
to  be  entirely  true,  except  as  far  as  relates 
to  the  plaintiff  having  used  or  exercised 
the  trade  and  business  of  a  horse-dealetf  or 
being  or  having  been  liable  to  be  asiessed 
for  the  duty  payable  by  horse-deakn  or 
persons  using  or  exercising  the  trade  or 
business  of  horse-dealers. 

The  duty  was  imposed  under  the  proTi- 
sions  of  the  statute  48  (xeo.  3.  c.  55.  sch.  H, 
and  52  Geo.  3.  c.  93.  sch.  H,  whereby  it  is 
made  payable  by  every  person  who  shall 
use  or  exercise  the  trade  and  business  of  a 
**  horse-dealer." 

As  to  the  plaintiff's  liability  to  be  so 
assessed,  the  following  were  the  facts  ad- 
mitted at  the  trial,  and  on  which  the  plain- 
tiff contended  that  he  was  not  liable. 

The  plaintiff,  during  the  time  in  respect 
of  which  the  assessment  was  made,  as  here- 
inafter mentioned,  viz.  from  the  5th  of 
April  1844  to  the  5th  of  April  1845,  was 
the  proprietor  of  Aldridge*6  Repository,  in 
Upper  St.  Martin's  Lane,  in  the  said  parish 
of  St.  Anne,  Westminster,  and  there  carried 
on  the  business  of  selling  horses  and  car- 
riages, harness,  and  other  things,  for  persons 
upon  commission.  The  repository  was  open 
to  all  persons  desirous  of  selling  propoty 
of  that  description,  and  the  general  mode  of 
selling  was  by  public  auction.  These  sales 
took  place  periodically,  viz.  once  a  week  in 
the  winter  months,  and  twice  in  eadi  week 
in  the  summer  months,  and  the  horses  or 
carriages  or  other  property  were  geneiaJlT 
sent  into  the  plaintiff's  premises  a  few  dap 
previously  to  the  day  on  which  they  were 
to  be  sold.  They  were  airangied  in  loU 
and  catalogues  and  particulan  of  sale  wm 
printed  and  distributed,  and  Uie  propertj 
was  then  put  up  for  sale  by  public  anctioD, 
by  the  plaintiff  or  his  manager,  upon  the 
premises.  If  the  same  was  sold  the  plaiDtitf 
charged  the  seller  a  commisnon  of  5/.  pA 
cent,  upon  the  purchase-money,  and  also  a 
further  sum  for  the  keep  of  die  hones  or 
standing  of  the  carriages  or  other  property 
until  the  time  of  sale.  If  the  same  was  boc 
sold  the  plaintiff  charged  from  5«.  Co  7s.  6tf- 
for  putting  it  up  by  auction,  and  the  keep 
or  standing  as  before  stated*  *  Wnat  the 
property  was  put  up  for  sale,  hot  was  not 
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sold  at  the  public  auction,  the  plaintiff 
uccasionally  sold  it  after  the  auction  for  the 
owner  by  private  contract,  and  he  then  made 
the  same  charges  as  if  it  had  been  sold  at  the 
auction.  The  number  of  horses  sold  by  the 
plaintiff  for  other  persons,  between  the  5th 
uf  April  1844  and  the  5th  of  April  1845, 
otherwise  than  by  public  auction,  was  to 
that  of  the  sales  by  public  auction  in  the 
proportion  of  about  3  to  100. 

The  plaintiff  also  occasionally,  but  very 
rarely,  received  horses  and  carriages  and 
other  property  from  other  persons  for  sale 
by  private  contract  on  their  account,  but  not 
exceeding  six  instances  in  the  course  of  any 
one  year,  and  he  then  charged  the  commission 
as  upon  a  sale  by  auction,  and  the  keep  or 
standing  if  sold,  and  if  not  sold  then  only 
the  keep  or  standing,  to  the  proprietors  of 
such  property.     The   business  carried  on 
by  the  plaintiff  was  simply  selling  horses 
and  carriages  and  other  property,  in  the  way 
before  described,  for  and  as  the  property  of 
other  persons.     He  did  not  buy  horses  or 
carriages  or  other  property  for  other  per- 
sons,  nor   did  he  buy  or  sell  horses  or 
carriages  or  other   property   on    his  own 
account,  in  the  way  of  trade  or  business. 
The  plaintiff's  principal  business  was  sell- 
ing horses  and  carriages  by  auction  as  before 
mentioned ;    but  he  also  frequently   sold 
by  auction  or  commission  for  other  persons 
being  the  owners  thereof,  harness  and  stable 
utensils  and  the  stock  of  horse-dealers  and 
))copIe  employing  horses  and  carriages,  and 
occasionally  also  leases  of  the  premises  on 
^vhich  the   business  of  such  persons  had 
been  carried  on.     The  plaintiff,  also,  on  all 
his  printed  posting-bills  and  catalogues  of 
sales,  printed  and  issued  the  following  no- 
tice : — *'  The  public  is  respectfully  requested 
to  take  notice  that  the  business  of  Aldridge's 
Repository  is  strictly  confined  to  sales  by 
auction  and  commission ;   there  being  no 
dealing  on  the  part  of  the  proprietor,  nor 
by  any  person  employed  by  him,  to  operate 
to  the  prejudice  of  cither  buyers  or  sellers, 
and    that    under  no  circumstance  is   the 
practice  of  misrepresenting  the  ownership 
'>f  horses  ever  resorted  to.     The  days  of 
payment    for  the   proceeds  are  Saturdays 
and  Mondays  only,  upon  production  of  the 
juinted  receipt."    The  plaintiff  also,  several 
tinies  in  each  week,  caused  advertisements 


to  be  inserted  in  the  public  daily  newspapers 
to  the  same  effect.  The  plaintiff,  during 
all  the  time  aforesaid,  took  out  auctioneers' 
licences,  and  paid  the  duty  thereon,  for 
himself  and  also  for  his  manager ;  and  exer- 
cised no  other  trade  or  business  as  before 
mentioned. 

The  plaintiff  having  declined  to'  pay  this 
assessment,  on  the  ground  that  he  was  not 
liable  to  the  horse-dealers'  duty,  and  having 
intimated  his  intention  to  raise  the  ques- 
tion of  his  liability,  the  seizure  in  qpestion 
was  made  upon  his  goods,  and  he  thereupon 
caused  the  goods  to  be  replevied  ;  and  this 
action  was  then  commenced  by  the  plaintiff, 
in  order  to  raise  the  question  of  his  liability 
to  be  so  assessed,  as  in  the  avowry  set  forth. 
If  the  Court  should  be  of  opinion  that  the 
plaintiff  was  liable  to  be  assessed  to  the 
horse-dealers'  duty  as  aforesaid,  or  that  if 
not  so  liable  the  avowry  could  still  be 
supported,  the  verdict  for  the  defendant  was 
to  stand.  If  the  Court  should  be  of  a 
contrary  opinion,  the  verdict  was  to  be  en- 
tered for  the  plaintiff,  with  5L  damages. 
The  Court  to  be  at  liberty  to  draw  such 
inferences  of  facts  as  a  jury  would  have 
drawn ;  and,  at  the  desire  of  either  party, 
the  present  case  is  to  be  converted  into  a 
special  verdict,  and  the  inference  of  facta 
found  by  the  Court  in  that  case  to  be 
stated  as  facts. 

Sir  F.  Thesiger  {Ogle  and  Bovill  with 
him),  for  the  plaintiff, — First,  it  will  be 
contended  by  the  other  side,  that  replevin 
will  not  lie  in  the  present  case ;  but  George 
V.  Chambers  {I)  is  a  conclusive  authority 
on  that  point  in  favour  of  the  plaintiff. 
Parke,  B.,  in  his  judgment  in  that  case, 
says,  "  though  in  ordinary  practice  it  is 
applied  only  to  a  distress  for  rent,  yet  a 
replevin  is,  at  common  law,  a  remedy  appli- 
cable in  all  cases  where  goods  are  improperly 
taken." 

[Parke,  B.— You  need  not  argue  that 
point  further.] 

Secondly,  was  the  plaintiff  liable  to  be 
assessed  to  the  duty  imposed  upon  horse- 
dealers  ?  Did  he  exercise  the  trade  or  busi- 
ness of  a  horse-dealer  within  the  meaning 
of  the  statutes  relating  to  assessed  taxes  ? 
It  is  submitted  that  he  did  not.     To  be  a 

(1)  11  Mee.  &  Wets.  U9]  a.  c.  12  Lair  J.  Kep. 
(m.8.)  M.C.  94. 
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dealer  a  party  must  both  sell  and  buy.  He 
must  buy  with  the  intention  to  sell  again — 
The  King  v.  the  Commissioners  of  Excise  (2). 

[Alderson,  B. — I  take  it  that  the  strict 
definition  of  **  dealing"  is  **  distributing." 
A  dealer  is  one  who  distributes.] 

By  the  5th  section  of  the  29  Geo.  $.  c.  49, 
a  horse-dealer  is  defined  to  be  one  who 
seeks  his  living  by  '*  buying  and  selling'* 
horses.  That  same  definition  must  be 
applied  in  giving  a  meaning  to  the  word 
"  horser dealer,"  in  the  statutes  under  which 
the  assessment  in  question  has  been  made, 
for  although  the  48  Geo.  3.  c.  55.  repeals  the 
former  statutes  with  respect  to  the  amount 
of  duties  to  be  paid»  in  other  respects  their 
provisions  are  still  in  force. 

[Parke,  B. — You  will  be  met  by  a  pre- 
liminary objection  that  the  assessment  of 
the  plaintiff  as  a  horse-dealer  by  the  asses* 
sor,  is  final,  subject  only  to  an  appeal  to 
the  Commissioners,  under  the  69th  section 
of  43  Geo.  3.  c.  161,  and  from  them,  in  the 
manner  pointed  out  by  the  73rd  section,  to 
the  Judges.] 

The  objection  in  the  present  case  is  not 
to  an  overcharge,  but  to  the  assessment 
itself;  and  although  the  73rd  section  allows 
an  appeal  in  such  case,  the  legislature  does 
not  use  any  words  depriving  the  party  of 
his  right  of  action.  Here  the  assessor  acted 
without  jurisdiction,  if  the  plaintiff  was  not, 
in  point  of  fact,  a  horse-dealer  within  the 
meaning  of  the  statute. 

[Alderson,  B. — Upon  looking  at  the 
9th  section  of  the  43  Geo.  3.  c.  99,  under 
which  the  assessors  are  appointed,  and  to 
the  30th  section  of  the  43  Geo.  3.  c.  161, 
by  which  assessors  are  required  to  make 
assessments  on  persons  refusing  or  neglect- 
ing to  deliver  lists,  it  appears  to  me  in- 
tended to  make  the  judgment  of  the  assessors 
final,  subject  to  appeal  in  certain  cases.] 

That  would  be  so  in  cases  where  they 
bad  jurisdiction  to  make  an  assessment  upon 
the  party,  but  not  otherY^ise.  In  Weaver 
V.  Price  (3)  it  was  held,  that  trespass  lies 
against  magistrates  for  granting  a  warrant 
to  levy  poor-rates,  if  the  party  distrained 
upon  has  no  land  in  the  parish  in  which 
the  rate  is  made.     The  objection  taken  in 

(2)  2  Term  Rep.  381. 

(8)  3  fi.  &  Ad.  409;  8.  o.  1  Law  J.  Re^  (v.s.) 
M.C.90. 


that  case  was  that  the  remedy  was  by 
appeal  against  the  rate,  but  it  was  ovemiled 
upon  the  ground  that  the  Justices  seted 
without  jurisdiction — Ckarleion  v.  Jhesy 
(4).  In  Marshall  v.  Pitman  {5)^  wbere 
the  plaintiff,  being  an  inhabitant  of  a  paiisb, 
had  been  rated  to  the  poor-rate,  and  claimed 
to  be  exempt  because  he  had  no  stock  in 
trade  there,  it  was  properly  held  that,  the 
Justices  having  jurisdiction  to  make  the 
rate,  the  plaintiff's  remedy  was  by  appeal 
to  the  Quarter  Sessions  and  not  by  action. 

[Parke,  B. — ^The  question  is,  whether 
the  assessment  of  the  plaintiff  as  a  hone- 
dealer  is  not  matter  within  the  jurisdictioD 
of  the  assessors ;  if  it  be,  the  assessor*! 
judgment  upon  it  would  be  final,  subject 
to  ti^e  right  of  appeal— ^rtltatn  t.  Kimuki 
(6),  The  Queen  v.  BoUon  (7.)] 

The  Earl  of  Shafteshury  v.  RusseU{S) 
is  an  authority  that  although  a  statute  gives 
a  right  to  appeal,  if  a  party  grieved  doei 
not  choose  to  avail  himself  of  that  light  be 
may  bring  an  action.  But  by  the  24th 
section  of  the  43  Geo.  3.  c.  99,  which  coo- 
tains  the  first  provision  as  to  appeal,  it 
would  appear  that  such  appeal  had  reference 
to  '*  an  overcharge  or  over-rating  by  anj 
assessment,"  and  not  to  a  complaint  of 
the  assessment  itself;  and  so  with  re- 
spect to  the  70th  and  following  sections  of 
the  43  Greo.  3.  c.  161,  until  yon  come  to 
the  73rd  section,  where  an  appeal  against 
the  assessment  itself  seems  first  to  be  in- 
cluded in  the  power  of  appeal.  Bat  then 
are  no  words  used  in  that  section  which 
exclude  the  right  of  action  by  a  party  whom 
the  assessors  had  never  any  right  to  assess. 

Pashley^  contra.  — -  First,  replevin  does 
not  lie  for  goods  seized  as  a  distress  ibr  a 
debt  due  to  the  Crown. 

[Parke,  B. — That  objection  cannot  avail 
you  now :  if  an  objection  at  all,  it  is  one  to 
the  goods  being  replevied ;  but  if  replevied, 
the  action  of  replevin  clearly  lies.] 

Secondly,  the  decision  of  the  asiessor 
that  the.  plaintiff  was  a  horse-dealer,  is  ood- 

(4)  11  Ad.  &  El.  993;  8.C.  9  Uw  J. Rep. (!<^* - 
Q.B.  287. 

(5)  9  Bing.  595 ;  a.  o.  2  Uw  J.  fUgp.  (s.s.)tf.C 
38. 

(6)  1  Brod.  &  Bing.  432. 

(7)  1  Q.B.  Rep.  66;  a.  c.  14  Uw  J.  Rep.  (n  * ' 
M.C.  33. 

(8)  1  B.&C.666;  b.c.1  Law  J.RqkK.B.2^ 
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clnsive  of  that  fact»  the  pkintiff  not  having 
a?8iled  himself  of  his  right  to  appeal.  The 
case  of  The  Earl  of  Radnor  v.  Reeve  (9), 
decided  upon  sections  35.  and  38.  of  the 
25  Geo.  3.  c.  43,  which  are  identical  with 
the  provisions  as  to  appeal  in  the  statute  of 
the  43  Geo.  3.  c.  161,  is  directly  in  point. 
It  was  in  that  case  expressly  held,  that  where 
a  statute  declares  the  judgment  of  commis- 
sioners of  appeal  to  be  final,  their  judgment 
cannot  be  questioned  in  an  action  of  trespass. 
The  plaintiff  being  an  inhabitant  of  the 
parish  over  which  the  assessors  who  assessed 
him  had  jurisdiction  to  act,  the  effect  of  the 
two  statutes  of  the  43  Geo.  3.  c.  99.  and  the 
43  Geo.  3.  c.  161 ,  made  them  the  judges  as  to 
whether  he  was  a  horse-dealer  or  not.  The 
case  of  Weaver  v.  Price  is  quite  distinguish- 
able from  the  present.  There  the  plaintiff 
not  being  an  inhabitant  of  the  parish,  the 
Justices  acted  entirely  without  jurisdiction. 
So  also  in  Charleton  v.  Akoay  the  plaintiff 
was  assessed  to  the  land-tax  in  respect  of 
that  for  which  he  was  not  liable  to  be  assessed 
at  all ;  and  the  Commissioners  and  assessors 
were  therefore  held  to  have  had  no  juris- 
diction whatever  to  assess  him,  no  more 
than  if  they  had  assessed  him  in  respect  of 
property  not  in  his  occupation.  If  it  were 
necessary  to  decide  the  point,  the  decisions 
of  the  Judges  hitherto  have  been,  without  ex- 
ception, that  under  the  circumstances  stated 
in  the  present  case  the  plaintiff  is,  in  fact,  a 
**  horse-dealer." 

Sir  F.  Thesiger,  in  reply.— -If  this  had 
been  the  case  of  a  mere  **  overcharge,"  then 
the  plaintiff  would  have  had  no  remedy  by 
action ;  but  his  grievance  is  that  he  ought 
not  to  have  been  assessed  at  all.  His  case, 
therefore,  falls  within  the  principle  laid  down 
in  Weaver  v.  Price  and  Charleton  v.  Alway^ 
and  not  within  that  of  The  Earl  of  Radnor 
v.  Reeve  and  Marshall  v.  Pitman. 

Parke,  B. — I  am  of  opinion  that  the 
judgment  of  the  Court  should  be  given  in 
favour  of  the  defendant.  It  appears  to 
roe  that,  without  the  allegation  that  the 
plaintiff  exercised  the  trade  and  business  of 
a  horse-dealer,  the  avowry  discloses  a  com- 
plete defence  to  the  present  action  ;  for  the 
legislature  has,  in  my  opinion,  made  the 

(9)  2  Bos.  &  Pal.  391. 


judgment  of  the  assessors  final  and  conclu- 
sive, subject  to  the  power  of  appeal — in  the 
first  place  to  the  Commissioners,  and  fur- 
ther, if  necessary,  to  the  Judges.  And  rea- 
soning d  priorif  it  would  have  been  very 
absurd  if  the  legislature  had  not  done  so. 
What  a  flood  of  litigation  would  be  the 
result  if  every  one  who  was  dissatisfied  with 
the  judgment  of  the  assessors  had  a  right  to 
bring  an  action  as  soon  as  that  judgment 
was  enforced  by  the  party  being  distrained 
upon  for  the  amount  of  his  assessment. 
The  actions  would  be  innumerable,  and 
great  delay  would  inevitably  take  place  in 
the  decision  of  questions  which  it  is  most 
essential  should  be  speedily  determined; 
and  that,  too,  when  the  legislature  had 
given  a  short  and  effectual  mode  of  con- 
trouling  the  assessment  of  the  assessor. 
Upon  reference,  however,  to  the  words  of 
the  act,  I  come  to  the  same  conclusion. 
By  virtue  of  the  9th  section  of  the  43  Geo.  3. 
c.  99.  assessors  are  appointed  by  the  Com- 
missioners, have  explained  to  them  the 
principles  upon  which  they  are  to  proceed 
in  making  their  assessments,  are  required 
to  verify  their  assessments  upon  oath,  and 
are  subject  to  a  forfeiture  of  20/.  for  breach 
of  duty ;  and  although  the  9th  section  does 
not  by  express  words  enact  that  their  assess- 
ment shdl  be  final  and  conclusive,  yet  I 
find,  on  referring  to  the  30th  section  of  the 
48  Geo.  3.  c.  161,  which  provides  for  cases 
in  which  parties  have  refused  or  neglected 
to  deliver  lists,  it  is  enacted  that  the  assess- 
ment by  the  assessors  *'  shall  be  final  and 
conclusive  upon  the  person  thereby  charged, 
who  shall  not  be  at  liberty  to  appeal  there- 
from'' unless  the  ground  of  such  refusal  or 
neglect  shall  be  such  as  the  Commissioners 
may  think  reasonable.  Under  this  section 
in  cases  where  no  appeal  is  allowed,  the 
assessment  by  the  assessors  is  final  and 
conclusive.  Now,  let  us  look  to  the  power 
of  appeal  given  by  the  24th  section  of  the 
43  Geo.  3.  c.  99.  That  section  enacts  that 
**if  any  person  shall  think  himself  over- 
charged or  overrated  by  any  assessment  or 
surcharge,"  &c.,  he  may  appeal.  It  has 
been  said,  in  argument,  that  the  wording  of 
that  section  shews  it  is  not  meant  to  apply  to 
cases  where  the  personal  liability  to  be  rated 
is  disputed,  but  only  where  the  amount  of 
the  assessment  is  in  question.     Admitting, 
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for  the  sake  of  argument,  that  that  is  so,  the 
plaintiff  is  in  the  latter  predicament,  because 
it  is  stated  in  the  avowry,  and  admitted  by 
the  case  to  be  true,  that  the  plaintiff  was 
liable  to  **  other  duties  amounting  to  3L  Ss, 
9e2.,  in  which  he  was  duly  assessed.*'  I  am 
at  a  loss  to  see  any  difference  in  principle 
between  the  case  of  a  rate-payer  assessed 
as  the  keeper  of  six  horses  and  one  male 
servant,  where  he  asserts  that  he  only  keeps 
five  horses,  and  is  therefore  overcharged, 
and  where  he  disputes  the  keeping  of  the 
male  servant.  In  either  case  his  complaint 
is,  that  he  is  overrated.  Moreover,  I 
think  that  if  there  were  any  difference,  the 
narrow  construction  contended  for  on  be- 
half of  the  plaintiff  ought  not  to  be  ap- 
plied to  the  word  '*  overrated ;"  for  although 
that  word,  in  its  strictest  signification,  means 
a  rating  by  way  of  excess,  and  not  one 
which  ought  not  to  have  been  made  at  all, 
a  far  wider  interpretation  ought  to  be  given 
to  it  here. 

The  case  of  Weaver  v.  Price  is  quite  dis- 
tinguishable from  the  present  case.  In  that 
case  the  plaintiff  had  no  land  at  all  in  the 
parish  for  which  the  rate  was  made ;  the  Jus- 
tices clearly  therefore  had  no  jurisdiction 
to  grant  a  warrant  of  distress  to  be  levied 
of  his  goods.  So  with  respect  to  the  case  of 
Charleton  v.  Alway.  There,  by  the  terms  of 
the  act,  the  overseers  were  bound  to  separate 
in  their  assessment  the  land-tax  due  in 
respect  of  property  belonging  to  different 
owners ;  and  the  plaintiff  having  paid  the 
assessment  in  respect  of  one  portion  of  the 
property,  the  assessment  as  to  the  other  was 
a  perfect  nullity.  But  the  case  which  was 
tried  before  Lord  Eldon,  of  The  Earl  of 
Radnor  v.  Reeve ^  is  quite  conclusive.  There 
the  Court  said,  *'  that  it  had  been  determined 
by  all  the  Judges  in  England,  that  when  a 
statute  provides  that  the  judgment  of  Com- 
missioners appointed  thereby  shall  be  final, 
their  decision  is  conclusive  and  cannot  be 
questioned  in  any  collateral  way."  In  like 
manner  if  a  statute  brings  a  matter  within 
the  jurisdiction  of  the  magistrates,  and  they 
have  the  facts  before  them,  it  is  for  them  to 
adjudicate  whether  those  &cts  bring  the  case 
within  their  jurisdiction  or  not ;  and  a  supe- 
rior Court  will  not  interfere.  Considering, 
therefore,  that  the  assessment  was  final  and 
conclusive,  the  allegation  in   the  avowry 


*'  that  the  plaintiff  did  exercise  the  trede  a&d 
business  of  a  horse-dealer*'  may  be  stnick 
out,  and  enough  will  remain  to  constitute  a 
good  defence  to  this  action.  Our  jodgownt 
will  be  that  a  verdict  should  be  entered  Cor 
the  defendant ;  or  if  we  are  asked  to  find  a 
special  verdict,  then  it  will  be  in  the  words 
of  the  avowry,  leaving  out  this  immaterial 
allegation. 

Alderson,  B.  concurred. 

RoLFE,  B. — I  am  of  the  same  opinion. 
Sir  Frederick  Thesiger  seemed  to  think  that 
it  was  somewhat  anomalous,  having  Rgaid 
to  the  cases  which  he  relied  on,  to  hold,  that 
where  the  assessor  has  assessed  a  person  in 
respect  of  that  to  which  he  is  not  liable  to 
be  assessed,  that  assessment  should  not  be 
allowed  to  be  questioned  in  any  action. 
Now,  I  think,  that  the  effect  of  our  judg- 
ment is  not  to  decide  that  when  the  asses- 
sor acts  without  jurisdiction  his  assessment 
will  bind.  Take  the  case  of  the  assessor 
assessing  a  person  living  out  of  his  district; 
he  would  then  be  doing  something  which 
the  statute  gives  him  no  power  to  do,  and 
his  assessment  would  not  bind  the  person 
assessed;  whilst  on  the  other  hand,  oor 
construction  of  the  statute  is  to  make  hk 
decision,  subject  to  the  right  of  appeal,  fisal 
and  conclusive  upon  all  matters  and  thinf:s 
within  the  district  over  which  he  has  juris- 
diction to  act. 

Platt,  B. — I  am  not  prepared  to  bifid 
myself  by  the  decisions  which  are  said  to 
have  been  come  to  by  Judges,  that  under 
circumstances  similar  to  those  stated  in  the 
present  case,  a  party  has  been  conudered 
to  be  liable  to  the  duties  imposed  npon 
*'  horse-dealers."  I  state  this  that  1  may 
not  be  considered  to  have  pledged  mysell, 
should  the  case  come  before  me  in  a  proper 
shape,  as  one  of  the  Judges.  But  my  diffi* 
culty  is  this,  that  strike  out  of  the  avowry  the 
allegation  that  the  plaintiff  was  a  horse-dealer 
and  enough  remains  besides  to  justify  the 
act  of  the  defendant ;  for  I  cannot  bat  think 
that  the  fiict  that  the  plaintiff  has  been  as- 
sessed by  the  assessor  as  a  *'  horse-dealer," 
is  a  sufficient  justification  of  the  distress. 
The  legislature  having  thought  it  ver)' 
fitting  that  questions  relative  to  the  assesi- 
ment  to  the  assessed  taxes  should  beapcedil; 
decided,  have  provided  a  niachinefy  fer  tk*^ 
purpose;  first,  by  an  appeal  to  the  Covnu** 
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sioners,  and  afterwards,  if  parties  are  dis- 
satisfied, to  the  Judges,  and,  as  it  appears  to 
me,  have,  subject  to  this  appeal,  made  the 
assessment  of  the  assessor  conclusive.  With- 
out saying,  therefore,  whether  the  evidence 
in  the  case  before  me  is  sufficient  to  satisfy 
my  mind  that  the  plaintiff  is  a  "  horse- 
dealer'*  within  the  meaning  of  the  statute, 
I  think  that  the  defendant  is  entitled  to  the 
judgment  of  the  Court. 

Judgment  fcfr  the  defendant. 


1848.     1  « 

M  t/j     f        STONES  V,  MENHEM.* 

May.  16.  J 

Practice, —  View  by  Jurore — Side-bar 
Rule — Irregularity. 

The  defendant  being  sued  in  assumpsilf 
for  work  done  by  the  plaintiff  as  a  carpenter 
and  bricklayer,  and  for  bell^hanging^  paints 
ing^  and  papering  done  to  the  defendant's 
house,  applied  to  the  plaintiff  to  appoint  a 
ihewer  on  his  part,  for  the  purpose  of  a 
view  by  the  jurors ;  and,  on  the  plaintiffs 
refusal,  obtained  a  side-bar  rule  for  a  view 
which  contained  the  name  of  the  defendant's 
shewer  only,  with  blanks  for  the  time  and 
place  of  the  meeting  of  the  jurors  : — Held, 
by  Parke,  B.,  that  this  was  not  a  ease  for  a 
view,  and  that  the  side-bar  rule  must  be  set 
uside.  And,  semble,  that  the  rule  was  irre- 
gular  in  not  containing  the  names  of  both 
shewers,  and  the  time  and  place  of  the  meet^ 
ing  of  the  jurors. 

This  was  an  action   of  assumpsit,   for 

ivork  done  by  the  plaintiff,  as  a  carpenter 

and  bricklayer,  to  the  defendant's  house, 

and  for  bell-banging,  painting,  and  papering 

the  same.     The  cause  being  at  issue,  the 

defendant,  on  the  8th  of  May,  applied  to 

the  plaintiff  to  appoint  a  shewer  on  his  part, 

to  enable  the  jurors  to  have  a  view,  and, 

on  the  plain tiff^s  refusal,  served  him  on  that 

day  with  the  following  side-bar  rule : — 

**  In  the  Eicfaequer  of  Pleas. 

"  Easter  term,  in  the  11th  year  of  the 

reign  of  Queen  Victoria. 

"Monday, the 8th day \     Side  Bar.    It  is  ordered 

of  May  1848.  j  that  a  distringM  for  impan. 

nelling  a  jn^  ahall  iaaue  in  thia  cause,  directed  to 

the  sheriff  of  the  county  of  Middlesex,  commanding^ 

*  Decided  by  Parke,  B.  at  chambers. 


that  the  aforesaid  sheriff  have  sis  or  more  of  the 
first  twelve  jurors  impannelled  to  try  the  issue  he- 
tween  the  said  parties,  according  to  the  form  of  the 
statute  in  that  case  made  and  provided,  to  view  the 
place  in  question  hetween  the  parties  aforesaid,  on 
,  which  said  jurors  shall  meet  at  the  house 
of  known  hy  the  name  of  at 

of  the  clock  in  the  noon  of  the  same  day,  and 

there  shall  be  refreshed  at  the  equal  charges  of  the 
parties  aforesaid,  and  that  on  hehalf  of  the 

said  plaintiff  and  George  Corderoy,  of  98,  High 
Street,  Marylehone,  aurveyor,  on  hehalf  of  the 
aaid  defendant,  shall  shew  the  place  in  question 
and  dispute  between  the  said  parties  to  thoae  jurors  ; 
but  no  evidence  shall  then  and  there  be  given  them 
thereon,  in  any  aort,  and  that  the  same  jurors  who 
ahall  view  the  place  aforeaaid  and  appear  shall 
before  any  drawing- be  first  sworn  upon  the  jury  for 
the  trial  of  this  cause. 

«« By  the  Court." 

The  plaintiff  then  obtained  a  rule,  calling 
upon  the  defendant  to  shew  cause  why  this 
side-bar  rule  should  not  be  set  aside,  on  the 
grounds,  first,  that  the  case  was  not  one  in 
which  a  view  ought  to  be  granted  at  all ; 
secondly,  that  the  side-bar  rule  itself  was 
defective  in  not  containing  the  name  of 
both  shewers  and  the  time  and  place  of 
meeting  of  the  jurors. 

Subsequently  the  defendant,  on  the  9th 
and  10th  of  May  respectively,  served  the 
plaintiff  with  two  appointments  to  name 
a  shewer,  which  the  plaintiff  declined  to 
attend. 

Cause  was  shewn  against  this  rule,  before 
Parke,  B.  at  chambers. 

Argument  for  the  defendant, — First,  the 
work  is  defective  in  many  respects,  and 
the  nature  of  it  cannot  properly  be  appre- 
ciated unless  the  jury  are  permitted  to 
have  a  view  of  the  premises ;  and  there  is  no 
reason  why  a  rule  for  a  view  should  not  be 
granted  in  a  case  like  the  present,  or  even 
to  inspect  a  house  or  any  other  goods  or 
articles  that  have  been  sold. 

[Parke,  B.— I  doubt  whether  this  is  a 
proper  case  for  a  view.  The  4  Anne,  c.  16. 
s.  8.  enacts,  that  where  it  shall  appear  to 
the  Court  that  it  will  be  proper  and  necessary 
that  the  jurors  "  should  have  the  view  of 
the  messuages,  lands,  or  place  in  question, 
in  order  to  the  better  understanding  of  the 
evidence,*'  they  may  order  writs  of  dts- 
tringas,  &c.,  to  issue.  It  does  not  appear  to 
me  that  a  view  of  work  done  to  a  house  can 
be  considered  a  view  of  the  "  place  in  ques- 
tion.'*] 
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The  rule  for  a  view  is  not  confined  to 
cases  where  messuages  or  lands  only  are 
concerned,  for  by  a  general  rule  of  all  the 
courts,  Hilary  term,  2  Will.  4.  s.  63,  it  is 
ordered  that  **  the  rule  for  a  view  may  in 
all  cases  be  drawn  up  by  the  officer  of  the 
court  on  the  application  of  the  party,  with- 
out affidavit  or  motion  for  that  purpose." 

[Parke,  fi. — The  effect  of  that  rule  is 
not  to  extend  the  law,  and  to  allow  a  view 
to  be  granted  in  cases  where  it  would  not 
have  been  granted  previously  to  the  rule.] 

Secondly,  the  rule  is  correct  in  point  of 
form.  It  is  necessary  to  obtain  a  side- 
bar rule  before  the  Master  will  make  an 
appointment  for  the  purpose  of  naming  a 
viewer. 

Horn^  contra.-— The  question  is  whether, 
prior  to  the  Regulse  Generales  of  Hilary 
term,  2  Will.  4,  the  Courts,  upon  cause 
shewn  against  a  rule  similar  to  the  present, 
would  have  made  it  absolute.  It  is  confi- 
dently submitted  that  they  would  not.  The 
Jury  Act,  6  Geo.  4.  c.  50.  s.  23,  uses  the 
language  of  the  4  Anne,  c.  16,  and  enacts, 
that  the  jurors  are  to  have  a  *'  view  of  the 
place  in  question,  in  order  to  their  better 
understanding  the  evidence,'*  which  seems 
to  imply  that  a  view  by  the  jurors  is  confined 
to  the  case  where  some  messuage  or  land  is 
to  be  inspected,  and  the  case  cannot  be 
made  intelligible  without  such  inspection. 
But  here  the  view  cannot  be  said  to  relate 
to  any  place  in  fueation,  nor  is  it  necessary 
towards  the  understanding  of  the  evidence ; 
for  the  state  of  the  work  can  be  made  dear 
to  the  minds  of  the  jury  by  means  of  the 
evidence  of  surveyors,  and  other  practical 
men.  It  is  laid  down  by  Mr.  Bc^ley,  in 
his  book  on  Practice,  p.  328,  that  it  *'  some- 
times happens,  most  commoniy  in  actions  of 
trespass  qwire  elausum  fregit,  waste  and 
nuisance,"  that  a  view  is  denied;  and  in 
practice  it  is  certainly  unusual  for  the  Court 
to  grant  a  view  in  cases  merely  of  work 
done  to  premises.  It  cannot  be  contended 
that  the  Court  would  in  all  cases  grant  a 
view  of  goods  merely  because  they  might 
be  too  bulky  to  be  brought  into  court* 
Secondly,  the  side-bar  rule  is  inregidar ;  it 
ought  to  have  contained  the  place  and  hour 
of  the  attendance  of  the  jury,  and  especially 
the  names  of  both  shewers.     The  practical 


directions  given  by  Mr.  Bagley  are,  that  if 
the  opposite  party  refuses  to  name  a  shewer, 
the  attorney  on  the  other  side  ii  to  get  an 
appointment  from  the  Master  to  name  a 
shewer;  that  a  memorandmm  of  the  role, 
with  the  name  and  place  of  abode  of  the 
one  shewer,  and  of  the  shewer  nominated 
by  the  adverse  party,  or  by  the  Master  on 
his  default,  is  to  be  taken  to  the  ofiSce;  and 
the  clerk  will  draw  up  the  mk.  This 
shews  that  the  side-bar  rule  ought  to  con> 
tain  the  name  and  abode  of  both  shewers. 

[Parke,  B.— The  practice  is  stated  in 
similar  terms  in  Arch,  Praet.  p.  407, 
6th  edit. :  *'  Draw  up  a  precipe  or  memo- 
randum of  the  rule  you  want.  Getfron 
the  opposite  attorney  a  memorandam  of  the 
name  and  place  of  abode  of  his  shewer,  and 
take  it,  together  with  a  similar  memorandam 
df  your  own  shewer,  and  also  of  the  time  and 
place  of  meeting,  &c.,  to  one  of  the  Masten, 
and  draw  up  the  rule/*] 

(He  was  then  stopped.) 

Parke,  B. — The  rule  for  setting  aside 
the  side-bar  rule  must  be  absolute.  Ike 
language  of  the  acts  of  parliament,  coupled 
with  the  practice,  appear  to  me  to  shew  tiot 
it  is  not  a  case  in  which  a  view  ought  to  be 
granted.  The  necessity  of  a  view  seems  to 
me  to  apply  chieAy  to  actions  of  a  local 
nature,  such  as  trespass  quare  elaunm 
/regit,  nuisance,  and  the  like.  Judges  are 
often  requested  to  make  orders  for  one  party 
to  be  at  liberty  to  inspect  work  done,  and 
other  matters;  and  we  generally  refose, 
unless  the  opposite  party  will  give  his  con- 
sent :  but,  according  to  the  defendant's  aigo- 
menty  a  view  by  the  jurors  might  be  obtained 
as  a  matter  of  course.  The  rule  will  be 
made  absolute ;  the  costs  to  be  costs  id  tbe 
cause. 

Rule  absolute  meeordin^  ( 1 ). 


(1)  In  I  Bonr.  254,  Lord  MaasfiaU  «?• - 
*'  Nothing  can  be  plainer  than  the  i  &  5  Aaa«, 
c.  16.  a.  8.  llie  Courts  are  not  boaod  to  gnat  i 
view  of'  eoimie :  the  set  only  taya,  *  ihn  ■•▼ 
order  it  where  it  shall  appear  to  than  that  it  ^ 
he  proper  and  aeeeaaary.  "  It  k  atated  by  ^^ 
Bagley,  in  his  Praetieg,  p.  328.  that  ••  at  tbi*  pro> 
oeeding  is  attended  widi  ooneidor^te  expMHe*  it 
■hoold  not  be  adopted  nnleaa  it  bediiiif  ^ 
aary." 
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DEAKIN  AND  WIFE  V.  PENNIALL. 


Stamp — Agreement — Statutes  55  Geo.  3. 
cASi.and7  Vict.  c.  21. 

An  agreement^  made  at  a  time  when  the 
55  Geo,  8.  e.  184,  seheduht  part  1, '  Agree-^ 
mentt  was  in  force^  and  under  which  it 
required  a  stamp  of  11. ,  was,  subsequently 
to  the  7  Viet.  c.  21.  coming  into  operation^ 
stamped,  under  a  penalty,  with  the  stamp  of 
3j.  6i.,  aa  required  by  the  2nd  section  and 
schedule  of  the  latter  act  :^^Held,  that  the 
agreement  was  admissible  in  evidence. 

Assumpsit,  for  money  lent  to  the  defen- 
dant by  the  plaintiff  Hannah,  whilst  she  was 
sole  and  unmarried,  and  on  an  account  stated. 

Plea — Non  assumpsit. 

At  the  trial,  before  Pollock,  C.B.,  at  the 
Middlesex  sittings,  after  Michaelmas  term 
last,  the  plaintiffs,  in  support  of  their  case, 
gave  in  evidence  the  following  document, 
signed  by  the  defendant : — 

"Janaary  1, 1840. 

"  Miss  Hannah  Penniall.  — •  I  O  U  ten 
pounds,  which  I  promise  to  pay  you  when 
I  shall  have  received  my  legacy  which  my 
aunt  shall  leave  me." 

The  document  had  been  stamped  under 
a  penalty  with  the  stamp  of  2s.  6d.,  pur- 
suant to  the  7  Vict.  c.  21.  s.  2,  Schedule, 
which  received  the  royal  assent  in  1844. 
The  defendant's  counsel  objected  to  the 
reception  of  this  instrument,  on  the  ground 
that  having  been  made  in  1840,  at  which 
time  the  55  Geo.  3.  c.  184,  Schedule, 
part  1, '  Agreement,'  was  in  force,  it  requir- 
ed an  agreement  stamp  of  1/.  The  learned 
Judge  overruled  the  objection,  and  admitted 
the  instrument,  giving  leave  to  the  defen- 
dant to  move  to  enter  a  nonsuit. 

fViUes  (April  29,)  moved  accordingly. 
— ^Although  this  document  was  stamped 
with  its  present  stamp  after  the  passing  of 
the  7  Vict.  c.  21,  w)iich  gives  a  stamp  of 
2$.  6d.f  where  a  stamp  of  1^  was  necessary 
before,  it  ought  to  have  borne  the  stamp 
which  was  in  force  at  the  time  it  was  made. 
The  stamp  duty  is  due  to  the  Crown  as 
soon  as  the  contract  is  entered  into. 

[Parke,  B. — The  question  is,  whether 
the  stamp  duty  is  due  to  the  Queen  the 
moment  an  agreement  is  written.] 

The  penalty  accrues  as  soon  as  the  time 
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has  passed  within  which  it  might  have  been 
stamped.  The  Attorney  General  could,  at 
that  time,  compel  the  payment  of  the  penalty, 
and  not  allow  the  document  to  be  stamped 
without  it.  The  statute  37  Geo.  3.  c.  136. 
8.  2.  enacts  that  instruments,  excepting  bills 
of  exchange,  &c.,  unstamped,  or  on  stamps 
of  less  than  the  legal  value,  may  be  duly 
stamped,  on  payment  of  the  duty,  and  10/. 
penalty. 

[Parks,  B. — Can  a  debt  be  said  to  be 
due  to  the  Crown  at  the  time  of  the  party's 
bringing  the  document  to  be  stamped?] 

The  statute  23  Geo.  3.  c.  58.  s.  5.  pro- 
vides that  no  agreement  shall  be  deemed  to 
be  void  in  case  the  same  shall  be  stamped 
within  twenty-one  days  after  the  same  shall 
have  been  entered  into. 

Cur.  adv.  vult. 

Pollock,  C.B.  now  said — In  this  case 
there  will  be  no  rule.  In  Buckworth  v. 
Simpson  {I),  where  an  instrument  which 
was  in  reality  a  lease,  but  which  bore  an 
agreement  stamp  for  1 5s.,  was  executed  in 
1805,  at  which  period  the  amount  of  the 
stamp  on  a  lease,  according  to  the  act  then 
in  force,  was  ll.  lOs.,  but  was  stamped  in 
1834,  under  the  provisions  of  the  37  Geo.  3. 
c.  136.  s.  2,  with  a  stamp  of  12.,  being  the 
amount  of  the  stamp  then  in  force,  it  was 
decided  that  the  proper  duty  had  been  paid. 
Lord  Abinger,  in  giving  judgment  in  that 
case,  makes  use  of  the  expression  that "  the 
statute  authorizes  the  demand  of  the  duties 
in  force  at  the  time  when  the  stamp  is 
affixed."  Applying  that  construction  to  the 
circumstances  of  the  present  case,  it  follows 
that  the  instrument  was  properly  stamped. 

Parke,  B.— The  same  point  was  decided 
in  Doe  d.  Dyke  v.  WhiUingham  (2). 

Rule  refused. 


u 


WINTERBOTTOM  V.  LEES. 


1848. 
May  6. 

Pjaciice — Irregularity — Rejoining  Gratis. 

Rejoining  gratis  means  rejoining  within 
four  days  from  the  delivery  of  the  replication 
without  a  rule /or  that  purpose,  and  does  not 
mean  rejoining  within  twenty-four  hours. 

(1)  1  Cr.  M.  &  R.  834 ;  s. c.  4  Law  J.  Rep.  (n.8.) 
Excb.  104. 

(2)  4  Taunt.  20. 

2F 
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The  defendant  delivered  a  rejoinder  shortly 
before  nine  o^clock  in  the  evening  of  ike 
29th  of  March,  bein§  the  last  day  for  re^ 
joining,  and  also  the  commission  day  of  the 
assizes*  By  the  practice  cf  the  office  a 
cause  cannot  be  tried  at  the  Msizes,  unless 
the  record  be  passed  before  three  o*cloek  of 
the  afternoon  of  the  commission  day.  The 
plaintiff,  without  waiting  for  the  defendants 
rejoinder  (the  Statute  of  Limitations),  on  the 
morning  of  the  i9th  inserted  in  the  issue  a 
rejoinder  similar  in  substance  to  the  defen- 
dants, and  delivered  the  issue  with  notice  of 
trial.  The  defendant  did  not  appear  at  the 
trial,  and  the  plaintiff  had  a  verdict : — The 
Court  set  aside  the  issue,  Nisi  Prius  record^ 
and  trial. 

This  was  a  rule  calling  upon  the  plaintiff 
to  shew  cause  why  the  issue,  notice  of  trial, 
Nisi  Prius  record,  and  the  trial  of  this  cause 
should  not  he  set  aside  with  costs. 

The  rule  had  heen  obtained  on  two 
grounds:  first,  that  the  rejoinder  on  the 
record  differed  from  that  delivered  by  the 
defendant ;  secondly,  that  the  record  had 
been  passed  by  the  plaintiff  before  the 
delivery  of  the  rejoinder  by  the  defendant, 
and  consequently  before  the  joining  of  the 
issue. 

The  defendant  delivered  his  pleas  on  the 
20th  of  March,  and  on  the  25th  received  a 
replication  with  a  demand  of  a  rejoinder  within 
twenty-four  hours.  The  defendant,  who  was 
under  terms  of  rejoining  gratis,  delivered 
a  rejoinder  (the  Statute  of  Limitations,) 
shortly  before  nine  o'clock  of  the  evening 
of  the  29th.  The  cause  was  to  be  tried 
at  Chester,  the  commission  day  for  which 
place  was  on  the  29th ;  and  by  the  practice 
of  the  office  records  must  be  passed  before 
three  o'clock  on  the  commission  day,  at 
which  hour  the  office  closes.  The  plaintiff, 
without  waiting  for  the  delivery  of  the 
defendant's  rejoinder,  on  the  morning  of  the 
29th  inserted  a  rejoinder  for  the  defendant, 
made  up  the  record  for  the  trial,  and  entered 
the  issue.  The  defendant's  rejoinder  was, 
"that  the  said  debts  and  causes  of  set- 
off in  the  said  last  plea  mentioned  did  arise 
and  accrue  within  six  years  next  before  the 
commencement  of  this  suit."  The  rejoinder 
inserted  by  the  plaintiff  was,  "  that  the  said 
causes  of  set-off  and  every  part  thereof  did 
arise  and  accrue  to  the  defendant  within  six 


years  before  the  commencement  of  thii 
suit."  Notice  of  trial  was  served  upon  tiie 
defendant,  but  he  did  not  appear  at  the 
trial,  and  the  plaintiff  had  a  verdict. 

Martin  having  obtained  the  above  rule,— 

Welsby  and  Hoggins  now  shewed  came.— 
First,  there  is  no  material  variance  between 
the  two  rejoinders,  and  the  Court  wiU  not 
on  that  account  set  aside  the  proceedings. 
Secondly,  the  defendant,  being  under  tenm 
of  rejoining  gratis,  ought  to  have  delirotd 
his  rejoinder  within  twenty-four  houn,  and 
ought  not  to  have  taken  four  days.  It 
is  stated  in  LusKs  Practice,  p.  S96,  thit 
rejoining  gratis  means  rejoining  withoat  a 
four-day  rule  for  that  purpose,  and  within 
twenty-four  hours  after  demand. 

[RoLFE,  B.*— That  is  not  so.  AdHasz 
V.  Anderson  (1)  shews  that  rejoining  gratis 
means  rejoining  without  a  rule  to  rejoin, 
but  that  the  defendant  has  still  four  days 
to  rejoin.] 

[Platt,  B. — The  rule  is  laid  down  in  Ae 
same  manner  by  Mr.  Tidd,  in  his  Praetiee, 
p.  472.] 

Secondly,  there  was  not  any  irregularitr 
in  the  manner  in  which  the  plaintiff  passed 
the  record;  had  he  waited  for  the  actual 
delivery  of  the  rejoinder  he  would  have  been 
too  late  for  the  assizes. 

[RoLFE,  B.— What  the  plaintiff  pasnd 
was  not  the  record.] 

It  raises  the  same  issue* 

[Parke,  B.— It  is  not  a  transcript  of  the 
pleadings.] 

[Pollock,  C.B. — Issue  was  not  joined 
at  the  time  of  sealing  the  record.] 

A  plaintiff  may  make  up  the  issue  and  pass 
the  record  by  anticipation,  if  he  does  it 
correctly. 

[Parke,  B.— He  has  not  done  it  cor- 
rectly. He  represents  to  the  officer  of  die 
court  that'  there  is  a  complete  issue,  whereas 
that  is  not  the  case.  The  plaintiff  cannot 
remove  the  difficulty,  except  by  shewing 
the  existence  of  such  terma  as  dther  ex- 
pressly or  by  implication  auihorited  him  to 
take  the  step  he  took.] 

Martin,  contrii,  was  not  called  on. 

Per  Curiam. — The  role  must  be  absolvtr. 

Buieabseku. 


(1)  10  Mee.  &  Wela.  12;  a.  o.  11  taw  J.  Fn»- 
(N.8.)  Ezcb.  288. 
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1848.     \ 
il  26.  J 


PARRINGTON  V.   MOUK£  AND 
ANOTHER. 


April 

Malicious  Trespass  Act,  7  4*®  ^^o«  *• 
e.  30.  M.  24,  28. — Arrest — Justification — 
Owner — Bona  Fides. 

The  pkuniiff,  a  servant  of  a  railway  comm 
pany,  who  were  authorized  to  enter  upon 
certain  land  of  the  defendant,  for  the  pur^ 
pose  of  boring  to  ascertain  the  nature  of  the 
toil,  when  in  the  act  of  digging  pits  in  the 
land,  bona  fide  and  reasonably  believing 
himself  entitled  so  to  do,  was  apprehended 
by  the  owner  of  the  land,  under  the  Malicious 
Trespass  Act,  7  (^  8  Geo.  4.  c.  30,  and  taken 
before  a  Magistrate,  and  fined  7s.     The  de-* 
fendant  bond  fide  believed  the  plaintiff  had 
committed  an  offence  against  the  act : — Held, 
that  as  the  plaintiff  had  not  in  fact  committed 
such  offence,  the  defendant  was  not  justified 
in  apprehending  him  merely  because  he  rea- 
sonably supposed  the  plaintiff  had  committed 
such  offence. 

[For  the  report  of  the  above  case,  see 
17  Law  J.  Rep.  (n.s.)  M.C.  p.  117.] 


1848. 
May  9. 


BELCHER  AND  OTHERS,  ASSIGNEES 
OF  HANNEN,  A  BANKRUPT,  V. 
BELLAMY  AND  ANOTHER,  EXE- 
CUTORS OF  WIN8LAND. 


Bankruptcy — 6  Geo.  4.  c.  IG.  s.  72.— 
Order  and  Disposition^^Consent  of  True 
Owner — Debt, 

In  1843,  H,  residing  in  Australia,  being 

indebted  to  B.  in  11  \l.  3«.  Ad.,  B.  on  the 

Sth  of  January  1844  assigned  the  debt  to  W, 

and  on  ike  22nd  of  January  joined  W.  in  a 

letter  to  H.  apprising  him  of  the  assignment, 

and  requiring  him  to  pay  the  debt  to  W. 

This  letter  was  posted  by  W,  to  H,  in  A  us* 

tralia,  in  the  ordinary  way  in  which  letters 

to  thai  country  are  posted,  and  could  not  have 

reached  Australia  before  the  1 0th  of  February 

had  it  been  posted  on  the  8/A  of  January.    On 

the  loth  of  February  a  fiat  in  bankruptcy 

issued  against  B.     On  the  29th  of  January 

1844  a  bill  for  501.  was  remitted  by  H.  in 

Attsiralia,  who  had  no  notice  of  the  bank- 

ruptcy,  to  the  bankrupt,  and  by  him  handed 

over  to  fV.     The  assignees  of  the  bankrupt 

f'aving  brought  an  action  against  W,  to  re^ 

'  over  the  amount  of  the  bill, — Held,  that 


W,  having  done  all  in  his  power  to  prevent 
the  debt  from  remaining  in  the  possession  of 
the  bankrupt  it  could  not  be  said  to  be,  by  the 
consent  of  the  true  owner,  in  the  order  or  dis^ 
position  of  the  bankrupt  at  the  time  of  his 
bankruptcy,  and  that  the  assignees  were  not 
entitled  to  recover. 

Assumpsit  against  the  defendants  as  exe- 
cutors of  Nicholas  Winsland,  deceased. 

The  declaration  stated  that  the  said  Ni- 
cholas "Winsland  in  his  lifetime  was  indebted 
to  the  plaintifis,  as  assignees,  for  money  had 
and  received  to  their  use.  The  defendants 
having  pleaded  non  assumpserunt,  and  issue 
having  been  joined  thereon,  the  following 
CASE  was,  by  consent,  stated  for  the  opinion 

of  this  Court. 

CASE. 

In  1843,  before  the  bankruptcy  of  James 
Hannen,  R.  D.  Hawkins,  residing  at  Port 
Adelaide,  in  South  Australia,  was  indebted 
to  the  bankrupt  in  11  \l.  3s.  4d.,  being  the 
debt  referred  to  in  the  letter  of  the  said 
N.  Winsland  of  the  22nd  of  January  1844, 
which  debt  is  not  yet  wholly  paid.  In  1 843 
the  bankrupt  directed  Hawkins  to  make  his 
remittances  on  account  of  this  debt  to  the 
bankrupt's  son  James  Hannen,  jun. 

Afterwards  and  before  the  bankruptcy, 
viz.  on  the  8th  of  January  1844,  the  bank- 
rupt bond  fide  and  for  a  valuable  con- 
sideration, by  deed,  assigned  to  the  said  N. 
Winsland  the  debt  due  from  Hawkins,  and 
all  his  the  bankrupt's  interest  therein,  so 
far  as  he  could  by  deed  assign  the  same. 
On  the  1st  of  February  1844,  and  before 
the  bankruptcy,  N.  Winsland  posted  in  the 
ordinary  way  in  which  letters  to  New  South 
Wales  are  posted,  a  letter  to  Hawkins,  with 
the  concurrence  of  the  said  bankrupt,  signed 
by  him  at  the  foot  thereof,  of  which  said 
letter  and  concurrence  the  following  are  true 
copies: — "To  Mr.  R.  D.  Hawkins,  Ade- 
laide, New  South  Wales. — I,  the  under- 
signed, Nicholas  Winsland,  &c.  hereby  give 
you  notice  under  and  by  virtue  of  a  certain 
indenture,  bearing  date  the  8th  of  January 
inst.,  and  made  between  James  Hannen 
therein  described  of  the  one  part,  and  myself 
of  the  other  part,  certain  goods  or  the  pro- 
ceeds thereof,  and  all  monies  now  due  or  to 
become  due  from  you  to  the  said  James 
Hannen  in  respect  thereof,  amounting  to 
771/.  Ss.  Ad.,  were  assigned  and  transferred 
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to  me,  the  said  Nicholas  Winsland.  And  T 
give  you  further  notice,  and  require  you  to 
make  all  further  remittances  on  account  of 
the  said  goods  or  monies  to  me,  or  to  my  credit 
at  my  hankers,  Coutt8&  Co.  Strand,  London, 
whose  acknowledgment  will  he  your  suffi- 
cient discharge.  Dated  this  22nd  day  of 
January  1844.  Nicholas  Winsland.  Wit- 
ness, John  Burder,  5,  Verulam  Buildings, 
Gray's  Inn,  London. 

"  I  concur  in  the  ahove  notice,  dated  this 
22nd  day  of  January  1844,  James  Hannen. 
Witness,  John  Burder,  William  Gozzard." 

The  fiat  issued  on  the  10th  of  February 
1844.  The  letter  could  not  have  reached 
Port  Adelaide  hy  that  day ;  and  Hawkins 
had  no  notice  of  the  assignment  at  the  date 
of  the  fiat,  nor  at  the  date  of  the  bill  herein- 
after mentioned ;  nor  could  any  other  letter 
have  reached  Port  Adelaide  on  or  before  the 
10th  of  February,  if  the  same  had  been 
regularly  posted  on  the  said  8th  of  January 
1844;  nor  could  the  said  N.  Winsland  by 
any  means  have  communicated  to  the  said 
Hawkins,  or  have  given  him  notice  of  the 
aforesaid  assignment,  or  the  fact  of  the 
execution  of  the  aforesaid  deed  before  the 
issuing  of  the  said  fiat  or  the  date  of  the 
bill  hereinafter  mentioned.  Save  as  aforesaid 
nothing  had  been  done  to  prevent  the  debt 
from  being  in  the  reputed  ownership  of  the 
bankrupt 

On  the  29th  of  January  1844,  a  hill  for 
50L  was  remitted  to  the  bankrupt's  said  son 
James  Hannen,  jun.  in  a  letter  from  Haw- 
kins, which  was  received  by  the  bank- 
rupt's said  son  after  the  issuing  of  the  fiat, 
and  after  he  had  notice  from  the  said  N. 
Winsland  of  the  aforesaid  assignment  firom 
the  bankrupt.  The  letter  stated  that  the 
inclosed  bill  for  50L  on  the  bank  of  South 
Australia  was  in  favour  of  J.  Hannen,  jun., 
and  the  bill  was  remitted  to  him  and  received 
by  him  in  pursuance  of  the  direction  afore- 
said, on  account  of  the  debt  due  from  the 
said  R.  D.  Hawkins.  On  receiving  this  bill 
of  exchange,  James  Hannen,  jun.  having 
been  indemnified  by  N.  Winsland,  inclosed 
and  delivered  the  bill  to  him,  and  the  amount 
thereof  was  received  by  the  said  N.  Wins- 
land. 

The  Court  was  to  be  at  liberty  to  draw  any 
inference  of  fiut  that  a  jury  might  draw. 

The  question  for  the  opinion  of  the  Court 
was,  whether  the  assignees  were  entitled  to 


recover  the  proceeds  of  the  biU  from  tiie 
defendants  as  executors  of  the  said  N.  Wins- 
land. If  they  were,  then  the  defendants  were 
to  withdraw  their  plea,  and  judgment  by 
de&ult  was  to  be  entered  for  the  pbuntiffs, 
with  damages,  50/.,  with  interest  at  SL  per 
cent,  from  the  16th  of  September  1844,  by 
confession.  If  not,  a  noUe  frase^i  was  to 
be  entered. 

Peacockf  for  the  defendants  (May  8).^ 
The  question  is,  whether  on  a  debt  having 
been  assigned,  and  the  assignor  being  nnabk 
to  communicate  that  fact  to  the  debtor 
before  the  bankruptcy  of  the  creditor,  the 
debt  can  be  said  to  remain  in  the  possessioB, 
order,  or  disposition  of  the  bankrupt,  by 
the  consent  of  the  true  owner,  within^ 
meaning  of  the  Bankrupt  Act,  6  Geo.  4. 
c.  16.  s.  72.  (1).  The  debt  cannot  be 
said  to  have  been  in  the  order  or  dispoo* 
tion  of  the  bankrupt,  when  the  assignee, 
the  true  owner,  did  all  in  his  power  to  com- 
municate the  assignment  to  the  debtor. 
Bum  V.  Carvalho{2)  is  in  point. 

[Parke,  B. — There  are  seven!  cases 
which  decide  that  where  the  owner  of  goods 
has  taken  all  the  means  in  his  power  to 
express  his  dissent  to  the  goods  remaimi^ 
in  the  bankrupt's  hands,  they  axe  not  to 
be  considered  as  remaining  in  the  order  or 
disposition  of  the  bankrupt.] 

[Pollock,  C.B. — Load  v.  (rreeii(3)was 
the  case  of  a  party  buying  goods  of  otben 
with  the  fraudulent  intention  of  not  payiag 
for  them,  and  becoming  bankrupt  with  tbe 
goods  in  his  possession.  There  we  held 
that  the  goods  were  not,  at  the  time  of  tbe 
bankruptcy,  in  the  order  and  disposition  of 
the  bankrupt  with  the  consetU  of  the  plain- 
tifi*s,  as  the  latter  never  did  consent  to  tbe 
apparent  ownership  as  sueh^  and  that  at  tbe 
time  of  the  bankruptcy  the  bankrapt  was 

(1)  Tbat  seetion  is  ts  follows:— "Hut  if  wr 
bankrupt,  at  tbe  time  be  beoomee  bankmpc,  nball 
by  tbe  consent  and  permiBaion  of  tbe  trae  o 
thereof,  bave  in  bis  poMeasioii,  ovdef,  or  di 
any  goods  or  cbatteLi  whereof  he  wae  ..^ 
owner,  or  whereof  he  had  taken  qMft  bin  tk« 
sale,  alteration  or  disposition  as  owner,  the  Csb- 
missioners  shall  have  power  to  sdl  and  dima*  ^ 
the  same  for  the  benefit  of  the  eredtet  nadar  tbe 
oommiaaion." 

(2)  4MyL&Cr.690;  s.o.  9  Law  J.]U^(]Ls.} 
Chanc.  65. 

(8)  15Mee.&  WeU.2l6;8.c.ISLBwJ.Rcp. 

(N.s.)£zch.  113. 
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the  real  owner,  and  not  the  plaintiffs,  the 
sellers.] 
He  Uien  referred  to  Fletcher  v.  Manning 

{*)' 

No  one  appearing  for  the  plaintiffs,  the 
Court  said  there  must  be  judgment  for  the 
defendants ;  that  the  true  owner  of  the  debt, 
having  tried  all  means  of  expressing  his 
dissent,  could  not  be  said  to  have  consented 
to  the  goods  remaining  in  the  order  or 
disposition  of  the  bankrupt. 

Bramwell^  who,  on  the  former  day  had 
been  absent  in  consequence  of  a  professional 
engagement,  was  now  (May  9)  allowed 
Ui  appear  in  behalf  of  the  plaintiffs. — 
The  question  is,  what  is  the  meaning  of 
the  words  in  the  72nd  section,  goods  and 
chattels  in  the  order  or  disposition  of  the 
bankrupt  with  the  consent  of  the  true 
owner.  They  mean  a  permissive  occupa- 
tion by  the  bankrupt,  not  contrary  to  the 
consent  of  the  true  owner.  The  defendant's 
testator,  Winsland,  by  taking  a  conveyance 
of  the  debt,  consented  to  allow  it  to  remain 
in  the  order  and  disposition  of  the  bankrupt. 

[Pollock,  C.B. — Your  fallacy  lies  in 
assuming  that  the  testator  consented  whilst 
he  was  the  true  owner  of  the  debt.  .That  is 
not  so :  as  soon  as  he  became  the  true  owner 
he  dissented.] 

If,  after  goods  are  once  vested  in  a  buyer, 
there  be  any  space  of  time,  however  short, 
daring  which  they  remain  in  the  possession 
of  the  seller,  and  during  that  time  the  bank- 
ruptcy of  the  seller  takes  place,  they  pass  to 
his  assignees.  In  the  present  case  Uiere  was 
a  consent  by  the  testator  for  however  short 
a  period  of  time,  although  there  may  after- 
wards have  been  a  dissent.  Suppose  money 
is  left  to  a  woman  on  condition  of  her  mar-« 
rying  with  her  guardian's  consent,  and  that 
consent  is  given  by  the  guardian,  and  the 
marriage  takes  place  in  a  distant  country, 
can  it  be  said  that  there  was  no  consent, 
because  the  guardian  having  discovered  the 
husband  to  be  an  unworthy  person,  after- 
wards, and  before  the  marriage,  became  de- 
sirous of  signifying  his  dissent,  but  was 
prevented  by  distance  from  doing  so  ?  Here 
the  testator  had  once  consented  to  the  debt 
remaining  in  the  order  and  disposition  of  the 
bankrupt ;  and  that  is  all  that  is  necessary 
to  make  the  72nd  section  of  the  statute 

(4)  12  Mee.  &  Wals.  571 ;  v.c.  18  Uw  J.  Rep. 
(n.s.)  Ezch.  150. 


attach.  Livesay  v.  Hood  {5)  shews  that 
goods  in  the  hands  of  a  retail  dealer  upon 
sale  or  return,  pass  under  a  commission  of 
bankruptcy  against  him,  by  the  21  Jac.  1. 
c.  1 9.  This  section  of  the  statute  has  a  very 
beneficial  operation. 

[Parke,  B. — In  Brown  v.  Heathcote{6) 
a  debtor  having  assigned  to  his  creditor  cer- 
tain goods  in  two  ships  then  at  sea,  together 
with  the  bills  of  lading  and  policies  of  insur- 
ance relating  to  them,  and  the  debtor  having 
become  a  bankrupt,  it  was  held,  that  as 
everything  which  could  shew  a  right  to  the 
ship  and  cargo  bad  been  delivered  over  to  the 
creditor,  the  bankrupt  could  not  be  said  to 
have  the  order  and  disposition  of  the  goods. 
Your  argument  is,  that  goods  at  sea  could 
not  be  bought  at  all,  so  as  to  defeat  the 
claim  of  the  assignees  in  the  event  of  the 
seller  becoming  bankrupt.  In  fact  it  goes 
to  this  length,  that  no  goods  at  a  distance 
could  be  safely  purchased  at  all.  The 
Court,  in  delivering  judgment  in  Load  v. 
Green,  cited  the  judgment  of  Lord  Redes- 
dale  in  Joy  V.  Campbell  (7),  as  to  the  con- 
struction of  the  analogous  Irish  Act.  That 
learned  Judge  there  observes,  that  the  sta- 
tute "refers  to  chattels  where  the  posses- 
sion, order,  and  disposition  is  in  a  person 
who  is  not  the  owner,  to  whom  they  do  not 
properly  belong,  who  ought  not  to  have 
them,  but  whom  the  owner  permits  unco»- 
icientiouslyf  as  the  act  supposes,  to  have 
such  order  and  disposition."  Here  the  debt 
belongs  to  the  testator,  and  he  has  not 
unconscientiously  allowed  the  bankrupt  to 
remain  in  possession  of  it,  as  he  could  not 
prevent  it] 

In  this  case  there  is  a  sufficient  consent 
on  the  part  of  the  true  owner  to  cause  the 
property  to  pass  to  the  assignees.  The 
fallacy  on  the  other  side  is  in  supposing  that 
there  must  be  a  constant  and  continuing 
state  of  consent.  He  cited  Lingard  v. 
MessUer  (8)  and  Fletcher  v.  Manning, 

Peacock,  control  was  not  called  on. 

Pollock,  C.B. — It  is  very  probable  that 
the  original  bankrupt  acts  were  not  in- 
tended originally  to  apply  to  the  case  of 
debts,  but  merely  to  that  visible  and  ap- 

(5)  2  Camph.  83. 

(6)  1  Atk.  160. 

(7)  1  Scho.  &  L«f.  SS6, 

(8)  1  fi.  &  C.  308 ;  ».  c.  1  LawJ.  Rt p.  K.B.  121. 
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parent  poueiaion  of  property,  whicU  u 
calculated  to  give  the  appeuaDce  of  wealth. 
But  MDce  the  case  of  TiyoU  v.  RoUe{9). 
it  is  too  late  to  say  that  debti  are  not 
within  the  Bankrupt  Act.  The  question  of 
debts,  however,  does  not  involve  the  sama 
consideration  as  that  of  goods,  because  a 
man  can  hardly  be  said  to  be  die  apparent 
owner  of  debts,  and  to  obtain  credit  by 
means  of  them.  The  questioD  as  to  debt* 
arises  chiefly  with  respect  to  assignments  of 
debts,  bonds,  or  policies.  It  has  been  held 
that  where  no  notice  of  tlie  assignment  has 
been  given,  the  debt  remains  in  the  order 
and  disposition  of  the  bankrupt,  with  the 
consent  of  the  true  owner.  It  may  be 
observed  that  the  statutes  of  bankruptcy 
passed  at  a  period  very  dilTereut  from  the 
present ;  and  that  if  we  were  now  called 
upon  for  the  first  time  to  construe  the  acts, 
we  should  not  probably  concur  in  all  the 
decisions  that  have  taken  place  oa  the  sub- 
ject. I  differ  from  the  plaintiffs'  couosel  in 
his  opinion  that  this  statute  operates  bene- 
ficially in  all  the  cases  to  which  it  is  applied. 
For  if  his  views  were  acted  upon,  all  the 
transactions  of  commerce  would  be  para- 
lyzed, since  nothing  could  be  more  injurious 
than  that  a  sale  of  goods  must  be  followed 
by  an  instantaneous  delivery,  on  pain  of 
their  being  held  to  he  in  the  order  and  dis- 
position of  the  bankrupt  seller.  The  modem 
rule  is,  that  goods  are  not  deemed  to  be  in 
the  possession  of  the  bankrupt  with  the 
consent  of  the  true  owner,  if  the  latter  takes 
pains  to  obtain  possession  of  them.  The 
question  then  is,  whether  the  true  owner  in 
the  present  case  did  consent  to  the  good* 
remaining  in  the  bankrupt's  disposition  ;  he 
did  not,  for  he  forthwith  gave  notice  of  the 
assignment  to  the  debtor,  for  the  purpose  of 
defeating  the  transaction.  The  plaintiffs' 
counsel  says  that  the  assignee  of  the  debt 
consented  to  its  remaining  in  the  bankrupt's 
hands.  I  cannot  agree  to  that :  the  assignee 
took  the  debt  with  the  right  of  claiming  it 
imlanteT ;  and  he  immediately  gave  notice  to 
the  debtor.  The  result  is,  that  the  assignees 
of  the  bankrupt  are  not  entitled  to  recover, 
and  our  Judgment  must  be  for  the  defen- 
dants. 

Parks,  B. — 1  am  of  the  same  opinion. 
1  quite  concur  with  the  Lord  Chief  Baron, 

(9)  1  Vea.  318,  B.C.  I  Atk.  165. 


that,  formerly,  tbe  Bankrupt  Act  n*  rut 
supposed  to  apply  to  debts,  bat  merelT  U) 
goods.  The  case  of  Rgali  v.  A*Ue,  bn- 
ever,  has  decided  that  it  applied  to  choa 
in  action.  Tbe  spirit  of  modem  ocnniiicrct 
is  very  different  from  that  of  ancient  com- 
merce ;  and  if  the  legislature  had  to  ptu 
bankrupt  acts  in  the  present  timei  \tfj 
would  not,  in  my  opinion,  oonuder  it  jwt 
liiat  one  party  should  pay  his  debts  *ilk 
the  goods  of  others.  The  truth  is,  dist,  u 
the  present  day,  a  tnder  does  not  pa 
credit  from  the  mere  fact  of  having  a  ntt- 
house  full  of  goods ;  but,  from  hts  mode  of 
dealing,  and  his  general  charmcter.  Tbt 
Bankrupt  Act,  however,  must  be  oonitned 
as  it  now  stands;  and  then  it  b clisr tlisl 
the  present  case  is  not  within  its  provisionL 
To  bring  the  case  within  this  part  of  Ik 
statute  there  must  he  a  real  owner  di^isd 
&om  the  apparent  owner ;  and  to  entitle  tk 
goods  to  be  considered  in  the  order  snd  da- 
position  of  the  bankrupt,  with  the  coniat 
of  the  true  owner,  tbe  latter  most  coeKiil 
unconscientiously  to  the  bankrupt's  remsis- 
ing  in  possession  of  them.  This  wat  <stU 
explained  by  Lord  Redesdale,  in  Joj  v. 
Camjibtll,  in  construing  the  analc^^ous  triih 
Act.  [n  conformity  with  that  decisioa,  the 
bankrupt's  assignees  can  claim  ths  debt 
only  in  the  event  of  tbe  assignee  of  tbe 
debt  having  unconscientioualy  allowed  ii 
to  remain  in  the  hands  of  the  bankrapt- 
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he  was  reputed  owner,"  they  shall  pass 
to  his  assignees.  Now  the  consent  of  the 
true  owner  is  to  be  proved,  and  is  not  to  be 
inferred  from  the  mere  fact  of  nothing  having 
been  done.  Indeed,  but  for  the  decisions 
that  debts  are  within  the  operation  of  the 
sc-ction  in  question,  I  should  have  considered 
the  point  at  least  doubtful  whether  a  debt 
could  be  said  to  be  in  the  order  and  dispo- 
sition of  the  bankrupt,  solely  by  reason  of 
his  being  left  in  possession  of  it.  But  as 
long  as  the  case  of  Ryall  v.  RoUe  continues 
to  be  law,  we  are  bound  by  that  authority. 
Where  a  party  leaves  a  chose  in  action  in  the 
hands  of  another,  he  is  considered  to  leave 
it  in  the  order  and  disposition  of  that  other, 
unless  he  is  active,  and  gives  notice,  in  which 
case  it  is  not  in  the  order  and  disposition  of 
the  other,  with  the  consent  of  the  true  owner. 
Platt,  B.  concurred. 

Judgment  for  the  defendants. 


1848.     1 
May  11.  j 


FAVIBLL9.  THE  EASTERN  COUN-> 
TIES  RAILWAY  COMPANY. 


Arbitration — Arbitrator — Mistake  as  to 
Law — Corporation — Order  of  Reference  not 
under  Seal — Appointment  of  Attorney. 

The  plaintiff  agreed  with  the  defendants, 
by  deed,  to  execute  a  portion  of  a  railway 
for  them  at  certain  prices  stipulated  therein ; 
and  the  defendants  covenanted  to  give  the 
plaintiff  possession  of  certain  land  for  the 
above  purpose,  within  a  specified  time.  The 
plaintiff  having  brought  an  action  of  debt 
against  the  defendants  to  recover  a  sum  of 
money  for  extra  work,  rendered  necessary, 
as  he  alleged,  by  the  defendants*  omission  to 
give  him  possession  of  the  land  within  the 
specified  time,  an  order  of  reference  was 
made  for  referring  to  arbitration  **  the 
claims  made  in  the  action"  It  was  objected, 
before  the  arbitrator,  that  the  plaintiff  could 
not,  in  the  present  form  of  action,  recover 
in  respect  of  the  extra  work,  his  remedy 
being  by  an  action  for  damages  for  a  breach 
of  covenant.  The  arbitrator  received  the 
evidence,  and  awarded  a  sum  to  the  plaintiff 
in  respect  of  the  extra  work: — Held,  that 
as  the  arbitrator  had  not  been  guilty  of  mis^ 
conduct,  and  had  acted  within  his  jurisdic- 
Hon,  his  mistake  in  point  of  law  was  no 
ground  for  setting  aside  the  award. 


The  Court  refused  a  rule  for  setting  aside 
the  order  of  reference,  on  the  objection  that 
the  order,  being  made  by  the  defendants,  who 
were  a  corporation,  was  not  under  seal,  and 
that  their  attorney,  who  entered  into  it,  had 
not  been  appointed  under  seal. 

This  was  a  motion  for  a  rule  calling  upon 
the  plaintiff  to  shew  cause  why  the  award 
made  in  this  cause  should  not  be  set  aside, 
under  the  following  circumstances : — In  1 84 1 
the  Eastern  Counties  Railway  Company 
being  about  to  construct  a  railway,  entered 
into  a  contract  under  seal  with  the  plaintiff, 
that  he  should  execute  a  portion  of  it.  The 
sum  to  be  paid  for  a  part  of  the  work  done 
was  29,948/.,  and  the  entire  work  was 
described  in  drawings,  plans,  and  specifica- 
tions. The  deed  contained  a  clause  that 
the  contractor  should  not  be  entitled  to 
charge  for  any  alteration  or  addition,  unless 
made  under  the  sanction  of  a  note  in  writ- 
ing, signed  by  two  of  the  directors  of  the 
company.  By  the  deed  entered  into  be- 
tween the  parties  the  company  were  bound 
to  deliver  possession  of  certain  land  to  the 
plaintiff  for  the  purpose  of  making  the  rail- 
way within  a  specified  time.  A  portion  of 
the  work  to  be  performed  by  the  plaintiff 
consisted  of  an  extensive  embankment,  the 
working  of  which  was  difiUcult  and  expen- 
sive, and,  as  the  plaintiff  alleged,  was  ren- 
dered more  so  by  reason  of  the  defendants' 
not  having  put  him  in  possession  of  the 
land  within  the  time  limited  by  the  deed. 
In  consequence  of  this  he  made  a  claim 
upon  the  company  of  10,3072.  Os,  \d.,  by 
way  of  extra  work,  rendered  necessary,  as 
he  alleged,  by  their  neglect  to  give  him 
possession  of  the  land.  Payment  of  this 
sum  having  been  refused  by  the  company, 
the  plaintiff  brought  an  action  of  debt  for 
work  and  labour,  &c.  against  them,  to  re- 
cover the  above  sum,  together  with  other 
sums,  amounting  in  the  whole  to  about 
1 5,0002.  After  the  suing  out  of  the  writ, 
it  was  agreed  to  refer  the  matter  to  arbi- 
tration, and  a  Judge's  order  was  obtained, 
by  the  terms  of  which,  "  the  claims  made  in 
this  action"  were  alone  referred.  On  behalf 
of  the  defendants  it  was  insisted,  before  the 
arbitrator,  that  the  plaintiff  was  not  entitled 
to  recover  in  the  action  of  debt,  in  respect 
of  extra  work  rendered  necessary  by  the 
alleged  non-delivery  of  the   land  by  the 
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defendants,  but  that  the  plaintiff's  remedy 
was  by  an  action  of  damages  for  breach 
of  covenant.  The  arbitrator  received  evi- 
dence of  the  extra  work  having  been  ren- 
dered necessary  by  the  non -delivery  of  the 
land  at  the  time  specified,  and  awarded  to 
the  plaintiff  the  sum  of  14,4102.  78. 

Martin f  in  support  of  the  motion.— The 
arbitrator  has  exceeded  his  jurisdiction  in 
awarding  damages  to  the  plaintiff  in  a  case 
where  the  debt  alone  was  referred  to  him, 
and  damages  could  only  be  recovered  in  a 
special  action  for  breach  of  covenant.  The 
defendants  do  not  contend  that  he  has  been 
guilty  of  any  corruption  or  other  miscon- 
duct. 

[Pollock,  C.B. — This  is  a  case  where 
the  arbitrator  has  made  a  mistake  in  the 
law.] 

His  mistake  consists  in  including  matters 
not  within  his  jurisdiction. 

[Parke,  B. — Not  so.  He  had  a  right 
to  decide  whether  the  defendants  were  in- 
debted to  the  plaintiff  or  not,  and  he  has 
found  that  the  defendants  were  indebted  to 
the  plaintiff  upon  a  cause  of  action,  which, 
in  truth,  was  an  action  for  damages.  If, 
indeed,  upon  the  face  of  the  award  he  had 
said,  that  the  defendants  were  indebted  to 
the  plaintiff  in  the  sum  of  10,0002.  for  not 
delivering  up  the  land  to  him  within  a 
certain  time,  the  award  would  have  been 
void  as  to  that ;  but  if  he  makes  an  erro- 
neous decision  in  a  matter  within  his  juris- 
diction, the  award  ought  not  to  be  set 
aside.] 

The  submission  to  the  arbitrator  was  of 
a  debt,  and  the  arbitrator  has  inserted  in 
his  award  a  claim  which  is  not  a  debt. 

[Parke,  B. — If  he  had  inserted  it  know- 
ingly, the  award  might  have  been  set  aside 
on  the  ground  of  misconduct.] 

The  arbitrator  received  the  evidence  after 
an  objection  to  its  admissibility  had  been 
made  by  the  defendants. 

[Pollock,  C.B. — The  defendants  might 
have  applied  to  a  Judge  to  revoke  the  sub- 
mission.] 

[Parke,  B. — ^The  arbitrator  had  to  decide 
whether  the  plaintiff  was  indebted  to  the 
defendants  in  a  debt.  He  makes  a  mistake, 
and  decides  that  that  which  is  the  subject  of 
an  action  on  the  case  is  a  debt.  It  is  simply 
the  case  of  an  erroneous  decision;  and  if 
parties  choose  to  refer  a  matter  to  a  Judge 


of  their  own  selection,  they  are  bound  by 
his  decision  both  in  fact  and  in  law.  Tht 
£Bdlacy  lies  in  assuming  that  he  has  exceeded 
his  jurisdiction.  He  has  not  done  so;  he 
has  decided  wrongly  upon  a  matter  within 
his  jurisdiction.] 

ifariinthen  moved  to  setaside  the  Judge's 
order  of  reference. — The  grounds  of  thn 
application  are,  that  the  oider  of  referenee 
entered  into  by  the  defendants,  who  are  i 
corporation,  was  not  under  seal,  and  that  the 
attorney,  who  agreed  to  it  on  behalf  of  the 
defendants,  was  not  appointed  by  any  in- 
strument  under  seal.  An  order  of  reference 
is  a  mere  agreement  sanctioned  by  a  Jadge, 
and  differs  from  an  ordinary  agreement  hi 
this  circumstance  only,  that  it  is  capable  of 
being  enforced  in  a  more  summary  way  thin 
by  a  mere  action.  It  ought,  therefore,  to 
possess  all  the  essentials  of  an  ordinaiy 
agreement,  and  in  the  present  case  ought  to 
have  been  under  seal. 

[Pollock,  C.B. — ^Then,  according  to  duit 
argument,  an  order  of  Nisi  Prius  for  a 
reference  in  the  case  of  a  corporation  oi^t 
to  be  under  seal.] 

Undoubtedly  the  argument  must  go  thai 
length. 

[Pollock,  C.B.— In  that  case,  whcreTcr 
a  corporation  is  a  party  to  an  action,  the 
action  cannot  be  referred  in  the  usual  way.] 

In  such  a  case  the  order  of  refercott 
ought  to  be  under  seal.— Again,  the  attor- 
ney of  the  company  was  not  appointed  under 
seal,  and  had  no  authority  to  refer  the  cause. 

[Parke,  B. — The  appointment  of  an 
attorney  confers  all  the  powers  usnallj 
exercised  by  an  attorney;  and  by  uiage 
every  attorney  may  refer  a  cause  in  which 
he  is  appoint^  attorney.] 

[Pollock,  C.B. — ^The  plaintiff  may  pro- 
ceed to  enforce  the  award,  and  the  defen- 
dants may  rest  their  defence  upon  these 
grounds.  If  the  defendants  are  right,  dier 
do  not  require  the  assistance  of  Uiia  Cooit; 
and  supposing  a  rule  were  granted,  the 
other  side  might  choose  to  have  the  natter 
settled  bv  a  court  of  error.  We  shall  not 
interfere 


;5 


Per  Curiam  {1),—Tht  rules  must  he  re- 
fused. 

Rulet  frfittii' 

(1)  Pollock,  C.B.,  Parke,  B.,  R«U».  &i  *^ 
Platt,  B. 
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1848.     1 
ril  19.  / 


DONE  V.  WHALLBY. 


April 

Bond — Co-  Sureties'^  CorUribuHon . 

One  of  two  eo-aureties  to  a  bond  received 
from  the  principal  a  promissory  note  for  the 
smn  seenred  by  the  bond.  In  an  action  for 
eoniribttiion  brought  by  such  surety  against  his 
eo^surdy, — held^  that  U  was  a  question  of 
fad  for  the  jury  to  say^  whether  the  note  was 
given  in  pursuance  of  an  arrangement  between 
the  parties  ihat  ^  defendant  should  be 
thereby  disehargedf  or  simply  as  a  collateral 
security  from  Ac  principal  to  the  plaintiff; 
in  which  latter  ease  the  defendant  would  not 
be  discharged. 


dt  for  money  paid,  and  on  an 
account  stated. 

Pleas — as  to  22L  ISs,  parcel,  &c.,  pay- 
ment of  that  sum  into  court ;  as  to  the  residue, 
noB  aasnmpstt. 

At  the  trial,  which  took  place  before 
Erie,  J.,  at  the  last  assizes  for  the  connty  of 
Chester,  it  appeared,  that  the  action  was 
brought  to  recover  contribution  upon  a  bond 
for  2502.,  which  one  Dodd  had  executed  as 
principal,  and  the  plaintiff  and  the  defen- 
dant as  snreties,  and  the  amount  of  which 
the  plaintiff  had  been  compelled  to  pay. 
Preriously  to  the  execntion  of  the  bond, 
Dodd  had  borrowed  money  of  a  third  party, 
giving  as  a  security  for  the  same  a  promis- 
sory note  for  200/.,  made  by  himself  as 
principal  and  the  plaintiff  as  surety.  This 
note  having  become  due,  and  an  application 
for  payment  having  been  made,  a  sum  of 
250/.  was  offered  to  be  lent  to  Dodd,  upon 
the  plaintiff  and  the  defendant  entering  into 
the  bond  now  sued  on  as  co-sureties ;  but  be- 
fore the  plaintiff  would  execute  the  bond  in 
question,  she  insisted  on  this  promissory  note 
being  ddivered  up,  and  on  a  fresh  promissory 
note  for  250/.  booig  given  by  Dodd  to  her, 
which  was  accordingly  done,  and  she  there- 
upon signed  the  bond.  There  was  no  evidence 
that  the  defendant  was  aware  of  this  arrange- 
ment between  Dodd  and  the  plaintiff. 

Under  these  ctroumstances,  the  counsel  for 
the  defendant  objected  that  the  action  would 
not  lie ;  but  the  learned  Judge  overruled 
the  otgection,  and  left  it  to  the  jury  to  say, 
'whether  the  plaintiff  and  the  de&ndsnt  were 
co-sureties  fer  Dodd,  and  that  if  so  the  plain- 
New  Ssmea,  XVII.— Exciicq. 


tiff  would  be  entitled  to  recover.     The  jury 
found  a  verdict  for  the  plaintiff. 

Evans  now  moved  for  a  new  trial,  on  the 
ground  of  misdirection.-^The  right  of  one 
surety  to  recover  contribution  from  his  co- 
surety is  an  equitable  action — Cowell  v. 
Edwards  (1).  Inasmuch,  therefore,  as  the 
plaintiff  insisted  upon  and  received  from 
the  principal,  Dodd,  a  promissory  note  for  the 
amount  of  her  liability  upon  the  bond,  she 
had  no  right  to  resort  to  this  action  for  the 
purpose  of  recovering  contribution  from  her 
co-surety. 

[RoLFE,  B.— Surely  it  was  a  question  of 
feet  upon  what  terms  the  defendant  became 
surety ;  primd  facie  the  loan  having  been 
made  to  Dodd,  and  the  defendant  and  the 
plaintiff  being  co-sureties,  the  plaintiff  had  a 
remedy  against  the  defendant  for  contribu- 
tion.] 

In  the  notes  to  Lampleigh  v.  Braithwaite^ 
in  Smithes  Leading  Cases,  vol.  1.  p.  71, 
the  law  is  thus  laid  down:  "On  the  same 
ground  as  the  liability  of  a  principal  to  re- 
imburse his  surety,  depends  the  right  of 
one  surety  or  joint  contractor  who  has  been 
obliged  to  satisfy  the  whole  demand,  to 
recover  a  proportionable  contribution  from 
his  fellow  surety  or  contractor.  He  is  a 
person  who  has  been  compelled  to  satisfy  a 
demand,  parcel  of  which  bis  fellow  was  com- 
pellable to  satisfy  ;  though,  indeed,  if  one 
have  become  surety  at  the  instance  of  the 
other,  particularly  if  that  other  have  received 
from  the  principal  a  separate  indemnity  for 
himself,  it  will  be  diSenxit,**^^ Turner  v. 
Danies  (2). 

Pollock,  C.B.—- There  ought  to  be  no 
rule  in  this  case.  The  simple  question  was, 
whether  the  promissory  note  for  250 J.  given 
by  Dodd  to  the  plaintiff,  was  given  by  him 
as  a  mere  collatml  security  to  her  for  the 
payment  of  the  money  secured  by  the  bond, 
or  whether  there  was  any  arrangement 
entered  into  between  Dodd,  Uie  plaintiff  and 
the  defendant,  by  which  the  defendant  was 
to  be  relieved  from  all  liability  upon  this 
bond  in  consideration  of  the  note  being  given 
by  Dodd  to  the  plaintiff.  This  was  a  ques- 
tion of  fact  for  the  jury,  and  they  appear  to 
me  to  have  come  to  a  right  conclusion  upon 
the  evidence. 

(1)  2  Bot.  &  Pol.  268. 

(2)  2  Eip.  478. 
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Parke,  B. — I  am  of  the  same  opinion. 
This  only  differs  from  the  ordinary  case  of 
a  co-surety  to  a  bond  giren  for  money  ad- 
vanced to  the  principal,  in  the  fact  that  a 
promissory  note  for  the  sum  secured  by  the 
bond  had  been  given  by  the  principal  to  the 
plaintiff.  The  point,  therefore,  is  quo  animo 
the  note  was  given?  If  there  were  any 
ground  for  supposing  it  to  have  been  given 
in  pursuance  of  an  arrangement  entered  into 
between  Dodd  and  the  plaintiff,  that  she 
was  to  look  only  to  him  and  not  to  the  defen- 
dant at  all,  the  defendant's  counsel  should 
have  asked  the  Judge  to  leave  that  question 
to  the  jury.  If,  on  the  other  hand,  the  fact 
was  that  the  note  was  given  by  Dodd  to  the 
plaintiff  by  way  of  collateral  security  that 
he  would  repay  her  if  she  should  be  called 
upon  to  pay  the  amount  of  the  bond  that 
would  not  at  all  affect  her  right  of  action 
against  the  defendant.  And  this  clearly 
was  the  effect  of  the  evidence  given  at  the 
trial. 

RoLFEi  B.  and  Platt,  B.  concurred. 

Rule  refused. 


1848 
Jan 


148.     \ 
.  14.   f 


QALSWORTHY  ©.  STRUTT. 


Covenant,  Construction  of — Liquidated 
Damages — Penalty. 

The  plaintiff  and  the  defendant  being 
attomies  and  solicitors,  carrying  on  business 
at  Ely  Place,  in  London,  in  co-partner^ 
ship,  dissolved  the  partnership  by  inden^ 
ture,  whereby  the  defendant  covenanted 
with  the  plaintiff  that  he,  the  defendant, 
would  not  thereafter,  within  the  next  seven 
years,  directly  or  indirectly,  by  himself  or 
in  partnership,  carry  on  the  business  of  an 
attorney  or  solicitor  within  fifty  miles  from 
Ely  Place,  nor  interfere  with,  solicit,  or 
influence  the  clients  of  the  said  co-partner- 
ship, and  if  he  should  infringe  the  covenant, 
then  that  he  would  immediately  pay  to  the 
plaintiff  1,000^.  as  and  for  liquidated  dam- 
ages,  and  not  by  way  of  penalty  :^^Held, 
that  the  intention  of  the  parties  was,  that 
the  nm  of  1,000/.  was  to  be  considered  as 
liquidated  damages,  and  not  as  a  penalty. 

Covenant.  The  declaration  stated  the 
making  of  an  indenture  on  the  19th  of  June 


1841,  between  the  defendant  of  the  one 
part  and  the  plaintiff  of  the  other;  and,  after 
reciting  that  the  plaintiff  and  the  defendant 
were  partners  as  attomies  and  solidton  at 
Ely  Place,  in  the  county  of  Middlesex,  and 
that  the  plaintiff  had  been  applied  to  to 
dissolve  the  co-partnership  on  certain  tenns, 
witnessed  that  the  said  parties  had  dis- 
solved the  partnership  by  conaenty  upon 
certain  terms  therein  set  forth  :  "  and  the 
said  John  Strutt  doth  hereby  covenant, 
promise,  and  agree  to  and  with  Uie  said  John 
Galsworthy,  that  he,  the  said  John  Strott, 
shall  not  nor  will  at  any  time  or  times 
hereafter  within  the  next  seven  yean,  di- 
rectly or  indirectly,  either  by  himsdf  or  in 
co-partnership  with  another  or  others,  carry 
on  the  said  practice,  profession,  or  businesi 
of  an  attorney  or  solicitor  within  the  dis- 
tance of  fifty  miles  from  Ely  Place  aforesaid, 
save  as  hereinafter  mentioned,  nor  interfere 
with,  solicit,  or  influence  the  clients  of  the 
said  late  co-partnership;  and  if  the  said 
John  Strutt  shall  in  any  respect  infringe 
the  present  covenant,  then  and  in  such  case 
he,  the  said  John  Strutt,  shall  immediately 
thereupon  pay  to  the  said  John  Galsworth j, 
his  executors  or  administrators,  the  som  of 
1,000/.  as  and  for  liquidated  damages,  and 
not  by  way  of  penalty :  provided  alvays 
neverUieless,  that  the  said  John  Strutt  shall 
not  be  prevented  from  transacttng  any  mat- 
ter of  business  or  being  concerned  for  any 
person  or  persons  not  being  a  client  or 
clients  of  the  said  co-partnership,  and  upon 
his  remaining  properly  qualified  as  an 
attorney  and  solicitor,  through  or  by  mesas 
of  the  said  John  Galsworthy,  as  his  agent, 
upon  the  usual  terms,  and  upon  the  like 
charges  and  costs  as  are  usually  psid  and 
allowed  by  attomies  and  solicitors  to  tfaor 
agents.  The  breaches  alleged  were,  that 
the  defendant  had  carried  on  the  busbess 
of  an  attorney  within  fifty  miles  from  Ely 
Place  otherwise  than  through  the  plaintiff 
as  his  agent,  and  as  the  attorney  and  solid- 
tor  of  one  W.  Smith  and  others,  and  that 
he  had  interfered  with,  solicited,  and  in- 
fluenced divers  persons  who  had  been  aid 
were  clients  of  Uie  co-partnership,  and  that 
he  had  not  paid  the  plaintiff  the  sum  of 
1,0001.  in  the  indenture  mentioned. 

The  defendant  pleaded  payment  of  50L 
into  court,  and  other  pleas. 

At  the  trial,   which   took  pboe  befoit 
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Pollook,  C.B.,  at  the  Sittings  after  Michael- 
mas term  last,  no  evidence  having  been 
offered  by  either  party,  the  jury,  under  the 
direction  of  the  learned  Judge,  found  a  ver- 
dict for  the  plaintiff  for  1,000/.,  leave  being 
reserved  for  the  defendant  to  move  to  enter 
a  verdict  for  him. 

Sir  /•  Jervis  (Attorney  General^)  now 
moved  accordingly. — The  sum  of  1,000/., 
stipulated  to  be  paid  for  breach  of  contract, 
is  a  penalty,  not  liquidated  damages.     The 
question  arises  on  the  record.     The  leading 
case  on  this  subject  is  Kemble  v.  Farren  (1), 
which  wasTSonfirmed  by  Btnfs  v.  Ancell{2\ 
and  has  uniformly  been  cited  with  appro- 
bation.    There  the  defendant  had  agreed 
with  the  plaintiff  to  act  as  principal  come- 
dian at  Covent  Garden  Theatre,  and  the 
agreement  contained  a  clause  that  if  either 
party  should  neglect  or  refuse  to  fulfil  the 
agreement    or    any  part    thereof,   or  any 
stipulation  therein  contained,  he  should  pay 
1,000/.,  to  which  sum  it  was  agreed  that 
the  damages  should   amount;    and   which 
sum    was  declared  to  be  liquidated  and 
ascertained  damages,  and  not  as  a  penalty 
or  penal  sum,  or  in  the  nature  thereof. 
And  Tindal,  C.J.,  in  delivering  the  judg- 
ment of  the  Court,  says,  "  That  a  very  large 
sum  should  become  immediately  payable 
in  consequence  of  the  non-payment  of  a 
very  small  sum,  and  that  the  former  should 
not  be  considered  as  a  penalty  appears  to 
be  a  contradiction  in  terms.'*     In  Homer 
V.   Flintoff{S\  Parke,  B.  says,  "Where 
parties  say  that  the  same  ascertained  sum 
shall  be  paid  for  the  breach  of  every  article 
of  an  agreement,  however  minute  and  un- 
important, they  must  be  considered  as  not 
meaning  exactly  what  they  say,  and  a  con- 
trary intention  may  be  collected  from  the 
other  parts  of  the  agreement."     The  judg- 
ment of  Alderson,  B.,  in  the  same  case,  is 
also  important. 

[Parke,  B. — The  learned  Chief  Justice, 
in  Kemble  v.  Farren^  considers  it  unrea- 
sonable to  hold  that  if  the  plaintiff  had 
neglected  to  make  a  single  payment  of 
31.  6s.  Sd.  a  day,  he  should  become  liable 
to  the  payment  of  1,000/.     In  the  present 

(1)  6  Bing.  141 ;  s.  e.  7  Law  J.  lUp.  C.P.  258. 

(2)  5  Bittg.  N.C.  390;  lc.  8  Uw  J.  Rep.  (m.s.) 
C.P.267. 

(3)  9  Me«.&  WelB.  678 ;  s.o.  1 1  Law  J.  Rep.  (n.s.) 
Exeb.  270. 


case  the  damages  are  incapable  of  exact 
estimation ;  the  injury  arising  from  the  se- 
duction of  a  client  cannot  be  ascertained 
beforehand.  This  is  not  like  the  case  of 
the  payment  of  a  small  ascertained  sum,  as 
in  Kemble  v.  Farren ;  and,  therefore,  it  is 
reasonable  in  the  present  case  to  say  that 
the  parties  mean  what  their  language,  taken 
in  its  obvious  sense,  imports,  namely,  that 
the  entire  amount  of  1,000/.  is  to  be  paid.] 

The  result  then  is,  that  if  in  the  present 
case  a  client  had  required  a  release  to  be 
drawn  at  York,  and  had  paid  the  defendant 
64.  %d,  for  drawing  it,  the  whole  penalty  of 
1,000/.  would  attach. 

[Parke,  B.*-The  plaintiff  cannot  esti- 
mate beforehand  the  damage  arising  from 
the  loss  of  each  client,  and  therefore  stipu- 
lates for  the  payment  of  this  large  sum  by 
way  of  liquidated  damages.] 

The  Courts  do  not  lay  down  a  safe  prin- 
ciple when  they  proceed  on  the  ground  of 
the  larger  or  smaller  amount  of  injury  to 
the  party. 

[Parks,  B. — If  the  defendant  sets  up  in 
business  several  times,  or  solicits  clients 
once  only,  he  is  to  pay  the  sum  of  1,000/. 
once  only  and  for  ever.] 

Boys  V.  Ancell  is  in  point. 

[Parke,  B. — This  is  a  mere  question  of 
construction.  A  man  may  make  an  im- 
provident bargain,  but  in  construing  his 
language  the  Courts  always  lean  against 
that  interpretation  which  would  make  him 
pay  a  large  sum  for  a  small  matter.] 

[Platt,  B.— How  do  you  distinguish 
this  case  from  RawUnson  v.  Clarke  (4)  ? 
There  the  penalty  was  for  doing  a  single 
act,  which  was  capable  of  being  done  in 
various  ways.] 

In  that  case  the  parties  had  defined  the 
meaning  of  the  word  "  practice."  He  re- 
ferred to  Beckham  v.  Drake  (5). 

.  Parke,  B.— I  think  there  is  no  ground 
for  a  rule  in  this  case.  There  is  no  inconsis- 
tency in  supposing  the  parties  to  have  meant 
that  1,000/.  should  be  paid  on  a  breach  of 
this  covenant  But  it  is  clear,  that  the  defen- 
dant is  not  to  pay  more  than  a  single  1,000/. 
In  this  case  the  damage  is  incapable  of  an 

(4)  14  Mee.  &  Well.  187;  s.  c.  14  Law  J.  Rep. 
(n.8.)  Ezch.  864. 

(5)  8  Ibid.  846 ;  •.  c.  10  Law  J.  Rep.  (m .s.) 
Esoh.  856. 
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exact  estimate.for  the  amount  of  injury  arising 
to  an  attorney  from  his  partner's  leaving 
him  and  carrying  his  business  to  another, 
cannot  be  correctly  ascertained  beforehand. 
To  avoid  questions,  therefore,  the  parties 
make  an  agreement  similar  to  that  made  in 
Lowe  V.  Peeti  (6).  It  is  a  reasonable  thing 
for  parties  to  stipulate  for  the  payment  of 
a  fixed  sum,  where  the  amount  of  damage 
is  difiScult  to  ascertain.  Here,  the  parties 
have  stipulated  for  the  payment  of  1,000/. 
But  then  it  is  contended,  that  KenAle  ▼. 
Farren  establishes  that  where  a  sum  of 
money  is  to  be  paid  for  the  violation  of 
engagements  of  different  degrees  of  import- 
ance, the  sum  which  is  stated  as  liquidated 
damages  is  to  be  considered  as  a  penalty. 
No  such  doctrine,  however,  is  there  laid 
down  by  Tindal,  C.J.,  but  the  judgment 
there  given  has  been  adhered  to  by  the 
Courts,  and  does  not  interfere  with  our  opin- 
ion. In  that  case,  the  question  was  treated 
by  Serj.  Wilde,  in  his  argument,  as  one  of 
construction  only.  He  says,  that  although 
the  sum  fixed  upon  might  appear  exorbitant 
when  applied  to  slight  violations  of  the  con- 
tract, yet  the  parties,  probably,  fixed  it  on 
the  whole  agreement,  on  account  of  the 
dlfiiculty  in  ascertaining  the  damages.  That 
18  the  case  here ;  the  damages  cannot  easily 
be  estimated.  In  that  case  Tindal,  C.J. 
says,  "  For  we  see  nothing  illegal  or  unrea- 
sonable in  the  parties  by  their  mutual  agree- 
ment settling  the  amount  of  damages  un- 
certain in  their  nature  at  any  sum  upon 
which  they  may  agree.  In  many  cases, 
such  an  agreement  fixes  that  which  is  almost 
impossible  to  be  accurately  ascertained." 
The  law  on  the  subject  is  correctly  ex- 
pounded in  that  case.  Without  doubt, 
parties  may  stipulate  to  pay  as  liquidated 
damages  any  amount  they  may  agree  upon. 
They  may  annex  a  very  large  sum  to  the 
violation  of  their  agreement,  but  they  must 
do  so  in  express  terms,  and  the  Court  must 
see  clearly  that  they  have  that  intention 
before  it  holds  that  they  are  liable  to  pay 
the  larger  amount.  The  rule,  therefore,  is 
correctly  laid  down  in  Ksmble  v.  Farren^  and 
I  expressed  that  opinion  in  Harnery.  FUntof, 
when  I  said  we  were  bound  by  the  decision 
of  the  Court  of  Common  Pleas  in  Kemble  v. 
Farren.     I  also  used  similar  language  in 

(6)  4  Burr.  2225. 


Green  v.  Price,    In  Beekham  v.  Dnke  it 
was  stipulated  that  if  either  party  to  the 
contract  should  fetil  to  observe  it,  he  should 
pay  to  the  other  500/.  by  way  of  qieafie 
damages ;   but   as  the  contract  contsiiied 
stipulations  of  various  degrees  of  importance, 
it  was  only  necessary  to  look  at  it  wick 
reference  to  all  the  fiiicts  to  see  that  in  fiiat 
case  a  penalty  only  was  recoverable  and  not 
liquidated  damages.     In  Green  v.  Frke^ 
I  said,  "  The  principle  is,  that  although  the 
parties  may  have  used  the  term  *  liqaidatsd 
damages,'  yet  if  the  Court  can  see  upon  the 
whole  of  the  instrument  taken  together  that 
there  was  no  intention  that  the  entire  sun 
should  be  paid  absolutely  on  non-pecfivm- 
anee  of  any  of  the  stipuUtioBS  of  the  deed, 
they  will  reject  the  words  and  consider  it  m 
being  in  the  nature  of  a  penalty  only." 
My  Brother  Alderson  there  says,  ''But 
where  the  damage  is  altogether  uncertain, 
and  yet  a  definite  sum  of  money  is  expiesdy 
made  payable  in  respect  of  it,  by  way  of 
liquidated  damages,  those  words  must  be 
read  in  their  ordinary  sense,  and  cannot 
be  construed  to  import  a  penalty."    Here, 
a  sum  of  money  is  to  be  paid  by  the  defen- 
dant for  setting  up  in  business  in  oppodtioa 
to  the  plaintiff,  and  the  damage  may  be  very 
different,  according  as  the  business  is  set 
up  at  the  beginning  or  at  the  end  of  the 
term.    The  defendant  is  bound  by  this  eon- 
tract  if  it  be  dear  ;  and  it  ia  clear  that  he 
stipulated  to  pay  1,000^  for  the  breach  of 
any  one  of  the  conditions,  and  they  are 
such  that  the  damage  arising  horn  the  vio- 
lation of  any  of  them  cannot  be  ascertained 
beforehand.     The  whole  question  is  one  of 
construction  only,  in  which  it  is  neeesssiy 
to  discover  the  intention  of  the  parties,  or 
ascertain  the  meaning  of  the  language  ihey 
have  used. 

Alderson,  B.*-In  this  case  the  mk  is 
clear,  although  it  has  not  been  distxnclly  ex- 
pressed in  some  of  the  cases.  It  is  a  nle 
of  construction,  and  is  applied  th«»-— where 
an  agreement  contains  stipalatwns  the 
breach  of  which  produces  a  definite  anoiist 
of  damage,  for  which  a  dispropoitioBate  soa 
u  to  be  paid,  it  is  not  reasoaable  to  infer 
that  the  parties  intended  the  whole  amoaot 
to  be  paid.  Thus,  in  KembU  t.  Arrft, 
the  parties  could  not  have  intCDded  that 
1,000^.  should  become  due  on  a  failure  to 
pay  the  sum  of  3/.  6«.  Sd.     So,  in  BeckUm 
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V.  Drake^  it  was  not  meant  that  a  dispro- 
portionate sum  should  be  paid  in  respect  of 
damage,  which  on  the  face  of  the  instru- 
ment amounted  to  3/.  Ss.  only.  Under 
these  circumstances,  the  Courts  have  con- 
strued the  sum  agreed  to  be  paid  to  be  a 
penalty  and  not  liquidated  damages.  But 
where  the  amount  of  the  damage  that  may 
be  sustained  is  uncertain,  it  is  not  absurd 
for  the  parties  to  fix  upon  a  definite  sum  to 
be  paid  in  respect  of  a  breach  ;  and  there- 
fore, under  such  circumstances,  it  is  reason- 
ble  to  give  their  language  its  natural  mean- 
ing. The  parties  are  unable  to  define  the 
damage  beforehand,  and  therefore  they  fix 
it  at  a  definite  sum.  In  the  present  case 
the  damage  is  undefined,  for  it  would  vary 
considerably  if  the  defendant  established 
his  business  forty  miles  firom  the  plaintiff, 
or  next  door  to  him ;  or  if  he  established 
it  at  the  beginning  of  the  first  year  or  the 
end  of  the  last.  The  parties',  therefore, 
ascertain  the  damage  by  a  fixed  sum,  mean- 
ing thereby  to  prevent  the  necessity  of 
going  before  a  jury.  My  observations  in 
the  case  of  Homer  v.  FUntoff  were  intended 
to  apply  to  the  case  where  some  damages 
are  liquidated  and  othen  unliquidated.  In 
Kemble  v.  Farren^  the  parties  had  said 
that  on  non-payment  of  the  salary  of 
3/.  %s.  %d,  payable  to  the  defendant,  and 
for  the  non- performance  of  other  stipu- 
lations, the  sum  of  l,000i.  should  become 
due;  and  Tindal,  C.J.  observes,  that  the 
parties  could  not  have  meant  that  either 
should  be  liable  to  the  payment  of  that 
large  amount,  the  plaint^  if  he  had 
neglected  to  make  a  single  payment  of 
3/.  6s.  8d«,  or,  on  the  other  hand,  the  defen- 
dant if  he  had  refused  to  conform  to  any 
usual  regulation  of  the  theatre,  however 
minute  or  unimportant.  The  word  "  speci- 
fically" is  used  by  me  in  Homer  v.  FUntoff 
in  a  correct  sense.  This  case  has  been  fol- 
lowed up  by  Green  v.  Price  and  RawUnson 
V.  Clarke^  where  the  same  principle  was 
acted  upon. 

Platt,  B. — I  am  of  the  same  opinion, 
and  I  concur  with  my  Brother  Parke  in  the 
limitations  he  has  applied  to  this  case.  If 
the  damages  are  uncertain  and  general, 
there  is  no  reason  to  alter  the  words  of  the 
contract.  Here,  the  covenant  is  firamed  to 
protect  the  plaintifi''s  business  firom  being 
interfered  with,  and   the  parties  intended 


th^t  the  sum  specified  should  constitute  the 
amount  of  damage.  They  therefore  stipulate 
in  terms,  that  if  the  contingency  should 
occur,  the  sum  of  1,000^.  is  to  be  paid  as 
liquidated  damages.  I  am  unable  to  dis- 
tinguish this  case  firom  that  of  Rawlinaon  v. 
Clarke,  for  here,  the  damages  are  uncertain, 
and  might  all  be  recoverable  firom  a  jury 
for  aught  that  the  Court  can  see  to  the 
contrary. 

Pollock,  C.B. — I  am  of  the  same  opinion. 
The  matter  is  plain,  and  is  governed  by  the 
decided  cases.  Kemble  v.  Farren  is  a  clear 
authority  that  where  the  injury  is  uncertain, 
the  sum  specified  is  to  be  ti^en  as  liqui- 
dated damages.  Tindal,  C.J.  says,  "  But 
that  a  very  large  sum  should  become  imme- 
diately payable,  in  consequence  of  the  non- 
payment of  a  single  small  sum,  and  that 
the  former  should  not  be  considered  as  a 
penalty,  appears  to  be  a  contradiction  in 
terms,  the  case  being  precisely  that  in  which 
courts  of  equity  have  always  relieved,  and 
against  which  courts  of  law  have  in  modem 
times  attempted  to  relieve  by  directing 
juries  to  assess  the  real  damages  sustained 
by  the  breach  of  the  agreement.*'  The 
principle  of  the  present  ease  is  included  in 
the  judgment  of  Tindal,  C.J.  in  Kemble 
V.  Farren* 

Rule  refused. 


1848.       \     NICHOLSON  V.   BROOKS   AND 

May  10.  /  OTHERS. 

Practice. — Trial — Several  Defendants'^ 
Right  to  address  the  Jury. 

In  an  action  brought  against  several  de* 
fendants,  who  appear  at  the  trial  by  different 
eounself  it  is  matter  for  the  discretion  of  the 
Judge  whether  he  wUl  aUow  more  than  one 
counsel  to  address  the  jury  on  behalf  of  the 
defendants. 

Semble— <Aa<  tf,  at  the  close  of  the  plain- 
tiff's case  there  is  only  one  point  for  the 
opinion  of  the  jury,  only  one  speech  should 
be  allowed. 

Debt  for  wages  and  salary  due  to  the 
plaintiff  as  the  secretary  and  servant  of  the 
defendants. 

All  the  defendants  appeared  and  pleaded 
the  same  plea  by  the  same  attorney,  viz. 
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except  as  to  23^.,  never  indebted,  and  as. to 
23/.,  payment  of  that  sum  into  court. 

At  the  trial,  which  took  place  before 
Parke,  B.,  at  the  London  Sittings,  on  the 
26th  of  April  last,  it  appeared  that  the 
plaintiff  acted  as  secretary  to  a  company,  of 
which  the  defendants  were  all  members,  but 
the  contest  was  as  to  whether  all  the  defen- 
dants were  parties  to  the  contract  with  the 
plaintiff. 

The  counsel  for  one  of  the  defendants 
having  addressed  the  jury. 

Lush,  as  counsel  for  Brooke,  claimed  the 
right  to  address  the  jury  also,  but  the 
learned  Judge  refused  to  allow  him  to  do 
so  ;  and  the  jury  eventually  found  a  verdict 
for  the  plaintiff. 

Lu9h  now  moved,  on  behalf  of  the  defen- 
dant Brooke,  for  a  new  trial. — The  learned 
Judge  was  wrong  in  refusing  to  allow  me 
to  be  heard. 

[Parke,  B. — I  thought  that  substantially 
there  was  only  one  defence  on  the  part  of 
all  the  defendants,  for  if  any  one  of  them 
had  not  been  a  party  to  the  contract  with 
the  plaintiff,  the  plaintiff  would  have  failed 
as  to  all.] 

If  the  defendants  had  appeared  by  sepa- 
rate attomies,  and  had  pleaded  separately, 
then,  according  to  the  authorities,  they 
might,  by  their  respective  counsel,  have 
addressed  the  jury — King  v.  Williamson  ( 1 ), 
Massey  v.  Goyder  (2),  Ridgeway  v.  Philip 
(3).  This  last  case  was  a  case  of  partnership, 
and  is  in  point  with  the  present,  except  that 
there  the  defendants  appeared  by  separate 
attomies,  whereas  in  the  present  case  they 
all  appeared  by  the  same  attorney ;  but 
that  in  principle  should  make  no  difference. 

Pollock,  C.B. — It  must  be  always  a 
matter  for  the  discretion  of  the  Judge  at 
Nisi  Prius  whether  he  will  allow  more  than 
one  couiisel  to  be  heard  on  the  part  of  the 
defendant.  If,  at  the  close  of  the  plaintiff's 
case,  there  is  only  one  point  for  the  opinion 
of  the  jury,  as  in  the  present  case,  only  one 
counsel  should  be  heard.  We  can  derive 
no  other  principle  from  the  cases  which  have 
been  citi^,  except  that  it  must  always  be 

(1)  8  SUrk.  162. 

(2)  4  Car.  &  Pay.  162. 

(3)  1  Cr.  M.  &  R.  415 ;  s.  c.  4  Law  J.  Rep.  (n.s.) 
Ezcfa.  14. 


in  the  discretion  of  the  Judge  to  allow  man 
than  one  speech  or  not. 

Parke,  B.,  Rolfe,  B.,  and  Platt,  B. 
concurred.  RuU  refiued. 


B.     1 
11.  J 


HAWKINS  «.  WILKINSOir. 


1848 
May 

Practice'-' Judge^ 9  Order — Time  io  plead 
— Three  Summonses. 

A  party  is  eniOled  to  a  Judge's  order  os 
the  default  of  the  opposite  side  in  aUenditig 
two  summonses^  and  he  ought  moi  to  oblaia  a 
third  summons* 

The  defendant,  having  obtained  two  Judge's 
summonses  for  time  to  plead,  neither  of  which 
was  attended  by  the  plahUif,  on  the  neu- 
attendance  on  the  second  summonSf  made  am 
affidavit  of  service,  and  left  it  with  the 
Judge's  clerk  for  signature.  The  Judge 
having  left  chambers  without  sigmsag  it,  the 
defendant,  at  the  suggestion  of  the  derk, 
took  out  a  third  summotw,  returnaUe  onihe 
following  day,  when,  on  default  of  attend' 
anee,  he  obtained  an  order^  preuiemdg  is 
which,  at  the  expiroHon  of  the  <*ne  fvr 
attending  the  second  sumimoms,  the  pkuit^ 
had  signed  judgment : — Held,  that  thejuig' 
ment  was  regular. 

This  was  a  rule  calling  upon  the  defen- 
dant to  shew  cause  why  an  order  of  PoUo^ 
C.B.,  and  also  an  order  of  Parke,  B.  should 
not  be  rescinded. 

The  order  of  the  Chief  Baron  was  to 
set  aside  the  judgment  signed  1^  the 
plaintiff  in  this  case;  and  the  order  of 
Parke,  B.  was  for  the  plaintiff  to  psj 
the  defendant  the  costs  of  the  applies* 
tion,  to  be  taxed,  on  the  tenth  day  of  the 
then  next  term,  if  the  plaintiff  ahoold  not 
have  obtained  an  order  by  that  time  to  trt 
aside  the  order  of  the  Lord  Chief  Baroo. 
It  appeared  that  on  the  9th  of  Febraaiy 
the  defendant's  attorney  obtained  a  sno- 
mons  for  time  to  plead,  returnable  on  the 
loth,  which  summons  was  not  attended 
by  the  plaintiff's  attorney.  On  the  iOth  a 
second  summons  was  taken  out  for  the  1 1th, 
attendable  at  ten  o'clock  on  that  day.  The 
defendant's  attorney  attended  atthe  Jnd^'* 
chambers,  and  on  the  summons  being  cslkd 
on  in  its  turn,  and  no  one  appearing  oo 
behalf  of  the  plaintiff,  he  made  an  affidavit 
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of  service,  and  left  it  with  the  Judge's  clerk 
for  the  porpose  of  obtaining  the  Judge's 
signature.  The  Judge,  however,  left  with- 
out signing  the  affidavit.  Under  these 
circumstances,  the  clerk  suggested  that  a 
third  summons,  returnable  on  the  12th, 
should  be  taken  out.  This  was  done,  and 
was  served  upon  the  plaintiff's  attorney, 
who,  however,  did  not  attend  it.  The 
defendant's  attorney,  on  the  12th,  made  an 
affidavit  of  service  and  attendance,  and 
having,  after  four  o'clock  on  that  day,  ob- 
tained an  order  to  plead  several  matters, 
delivered  the  pleas  on  the  same  evening. 
In  the  mean  time  the  plaintiff  had  signed 
judgment,  on  the  11th  of  February,  after 
the  hour  when  the  second  summons  became 
returnable. 

Arehhold  shewed  cause. — ^The  order  set- 
ting aside  the  judgment  was  correct,  as  the 
plaintiff  ought  not  to  have  signed  judgment 
before  the  third  summons  was  returnable. 
That  summons  operated  as  a  stay  of  pro- 
ceedings until  it  was  returnable.  Formerly 
no  order  could  have  been  obtained  until 
after  the  third  summons  was  attendable— 
1  Tidd^MPraeU&n, 

[Parke,  B.*-After  the  second  summons 
the  defendant  had  the  remedy  in  his  own 
hands ;  but  the  case  was  altered  after  the 
third  summons.] 

[Plait,  B.~>If  the  defendant  does  not 
take  his  remedy,  the  other  side  may  reason- 
ably think  he  does  not  intend  to  pursue 
that  course.] 

A  party  who  is  compelled  to  obtain  a 
third  summons  has  the  same  privilege  under 
the  present  practice  as  he  had  under  the 
former. 

Lush^  in  support  of  the  rule,  was  not 
c;alled  on. 

Parks,  B. — The  defendant  ought  to 
have  had  the  affidavit  signed,  and  the  order 
drawn  up  on  the  day  when  the  second 
summons  was  returnable.  He  ought  not 
to  have  relied  on  the  advice  of  the  Judge's 
clerk.  The  judgment  being  regular,  the 
rule  will  be  absolute  for  setting  aside  the 
Judge's  orders ;  but  the  judgment  may  be 
set  aside  on  payment  of  costs  by  the  defen- 
dant. 

Pollock,  C.B.,  Rolfe,  B.,  and  Platt, 
B.  concurred. 

Rule  abiolute  accordingly. 


1848 
May  16 
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DUKE,  KNT.,  AND  OTHERS,  V, 
ANDREWS. 


Railway  Company — Contract  for  Shares 
— Letteri  of  Application  and  Allotment — 
Effect  of  words  "  Not  transferable:* 

The  defendant  having  applied  to  a  rail- 
way company  for  an  allotment  of  100  shares^ 
undertaking  to  accept  the  same  or  any  less 
number^  and  to  pay  the  deposit  thereon, 
received  an  assignment  of  sixty  shares,  by  a 
letter  of  allotment,  from  the  company,  headed 
by  the  words  *'  Not  transferable  -."—Held, 
in  an  action  by  the  company  against  the.  de- 
fendant, to  recover  the  deposit,  that  the  con- 
tract  was  not  binding  on  him,  inasmuch  as 
his  proposal  was  absolute,  whereas  the  accept- 
ance in  the  letter  of  allotment  was  conditional, 
as  it  contained  a  qualification  that  the  con- 
tract was  **  not  transferable" 

Assumpsit  by  the  committee  of  manage- 
ment of  the  Dorking,  Brighton  and  Arundel 
Atmospheric  Railway  Company,  against  the 
defendant,  as  an  allottee  of  sixty  shares  in 
the  said  company,  to  recover  the  sum  of 
126/.,  being  a  deposit  of  2L  2s,  on  each 
share.  The  declaration  was  framed  on  a 
special  contract  by  the  defendant  to  pay  the 
deposit  in  consideration  of  the  plaintiflfs' 
allotting  the  shares  to  him. 

The  defendant  pleaded  non  assumpsit 
and  other  pleas. 

The  cause  came  on  for  trial,  at  the 
London  sittings,  after  Trinity  term,  1847, 
when  a  verdict  was  by  consent  taken  for 
the  plaintiffs,  with  1262.  damages,  sub- 
ject to  the  opinion  of  this  Court  upon  a 
SPECIAL  CASE,  which,  in  substance,  was  as 
follows : — 

The  plaintiffs  as  the  committee  of  ma- 
nagement of  the  above-mentioned  railway, 
having  issued  a  prospectus  of  the  company, 
the  defendant  who  was  a  silk  and  ribbon 
agent  in  London,  on  the  10th  of  October 
1845,  wrote  and  sent  to  the  secretary  of 
the  company  the  following  letter  of  appli- 
cation for  shares : — 

"To  the  committee  of  the  Dorking, 
Brighton  and  Arundel  Atmospheric  Rail- 
way by  Horsham  and  Shoreham. 

*'I  request  you  to  allot  me  one  hundred 
shares  of  20/.  each  in  the  above  undertaking. 
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and  I  hereby  undertake  to  acc^t  the  aame 
or  any  leas  number  which  may  be  allotted 
to  me,  and  to  pay  the  deposita  thereon,  and 
to  execute  the  parliamentary  contract  and 
agreement  when  required.  Dated  this  10th 
day  of  October  1845. 

"  Name  in  full — John  Holman  Andrew*. 
Betidence  —  27,  West  Square,  Lambeth. 
Bunneaa  or  Profesrion  (if  any) — Silk  and 
ribbon  agent,  36  and  37,  Addle  Street, 
City. 

Relerences— W,  Hnghes  Hughea,  Eiq. 
— T.  P.  Bnckland,  84,  Watling  Street." 

On  the  25tb  of  November  1S4R,  the 
managing  committee  sent  the  following 
letter  of  allotment  to  the  defendant : — 

'■  JVol  trmu/eroib.— 25.— The  Dorking, 
Brighton  and  Amndel  Atmospheric  Rail- 
way. No.  A.  2S.  Shares  60.  Depoarit 
I26I.  Offices,  Adelaide  Hotel,  London 
Bridge,  November  25,  1845. 

"  Sir, — The  committee  having  upon  your 
underbOcing  agreed  to  allot  to  you  sixty 
aharea  of  201.  in  this  railway,  I  have  to 
request  that  yon  will  pay  the  deposit  of 
21.  2t.  per  shore,  amounting  to  1261.,  to  the 
account  of  the  company,  to  either  of  the 
nndennentioned  banks,  on  or  before  the 
thh  day  of  December  1845. 

"  ThU  leUtrmwl  be  produced  at  the  time 
of  payment,  and  the  bankers*  receipt  will 
afterwai^a  be  exchanged  for  the  scrip  certi- 
ficate, upon  your  executing  the  parliamen- 
tary contract  and  anbscribera'  agreement, 
which  will  lie  for  signature  at  the  office  on 
and  after  Friday,  the  21st  day  of  November 
instant,  and,  for  the  convenience  of  persons 
residing  in  tlie  country,  at  audi  other  places 
and  times  as  will  be  announced  by  adver- 
tiienwnt  in  the  local  newspapers. 

"i  am,  air,  your  obedient  servant, 
"R.  Turner,  Secretary  pro  tern, 
"  John  Holman  Andrews,  27,  West  Square, 
Lambeth. 

"  The  London  snd  County  Bank,  Lom- 
bard Street,  and  Brighton,  and  at  the  several 
country  branches. 

"  Meaara.  Hall,  Weat  &  Borrer,  Union 
Bank,  Brighton. 

"N.B. — The  parliamentary  contract  and 
subscribers'  agreement  must  be  executed  by 
you  before  the  ISthdayof  December  1845. 
"No.  November      ,  1845. 

"  Received  on  account  of  the  committee 
of  management  of  the  Dorking,  Brighton 


and  Amndel  Atmospheric  Railway  CoiD- 
pony,  to  acoount  for  on  demand. 
For 


"In  order  to  prevent  n 
the  aubacriber  will  be  pleased  to  fill  m  Ok 
following  blanks  in  his  own  handwriting,  at 
the  time  he  obtains  this  recdpt. 
"  Name  of  anbscriber  in  ftjl 
"  Place  of  busineaa  (if  any) 
"  Place  of  residence 
"  Profession  or  bade 
"  Subscriber's  nanal  rignatnre." 
The  above  letter  of  allotnimit  was  re- 
ceived and  kept  by  tbe  defendant,  bnt  na 
notice  WM  taken  of  it,  nor  waa  any  depa«> 
paid  by  bim.     Very  few  of  the  alWttec* 
having  paid  their  deposits,  tbe  comnuttec 
of  management  were  prevented  by  want  of 
fimda  iiata  bringing  the  scfaente  befan  par- 
It  WM  agreed  that  the  Court  ahonld  beat 
liberty  to  draw  tbe  same  infesencea  as  a  jvy 
might  draw. 

The  question  for  the  opinion  of  the  Coait 
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[Aldebson,  B. — Your  argument  is,  that 
the  words  amount  to  a  mere  caution.] 

Yes.  But  even  supposing  the  words 
"  not  transferable"  were  more  than  a  mere 
notice,  and  were  intended  to  restrain  the 
allottee  from  transferring  his  bargain  to  a 
third  party,  yet  they  are  not  a  new  term  in 
the  contract,  inasmuch  as  they  do  not  alter 
the  legal  efiect,  since  if  they  are  struck 
out  the  contract  between  the  company  and 
the  allottee  is  not  transferable  by  conunon 
law. 

[Parks,  B.-*If  the  words  are  to  be  con- 
strued as  a  term  in  the  contract  they  might 
prevent  the  allottee  from  transferring  his 
equitable  right  to  the  shares ;  whereas  his 
intention  may  have  been  to  obtain  such  a 
contract  as  he  could  transfer.] 

The  argument  now  used  on  the  other 
aide  was  presented  to  the  Court  of  Common 
Pleas  in  Waniner  y.  Shairp^l),  and  that 
Court  appeared  to  attach  but  little  value  to 
the  argument  The  words  "  not  transfer- 
able" are  not  to  be  considered  as  embodied 
in  the  letter  of  allotment.  If  the  words 
bear  the  same  meaning  as  "  not  saleable" 
they  are  inoperative,  as  they  would  not 
prevent  the  defendant  from  disposing  of  his 
interest.-— He  then  argued  that  the  words  in 
the  letter  of  allotment :  "  this  letter  must 
be  produced  at  the  time  of  payment,"  did 
not  introduce  any  new  term  into  the  con- 
tract contained  in  the  letter  of  application, 
and  he  cited  VoUans  v.  Fletcher  (2). 

H.  7*.  Atkinson,  for  the  defendant,  was 
not  called  upon. 

Parke,  B. — The  defendant  is  entitled  to 
our  judgment.  There  is  in  this  case  no 
binding  contract.  The  proposal  is  absolute, 
bat  the  acceptance  in  the  letter  of  allotment 
is  condition^.  The  latter  contains  a  quali- 
fication that  the  contract  is  not  to  be  trans- 
ferable. The  party  purchasing  this  letter 
of  allotment  may  have  bought  it  thinking  it 
was  transferable,  whereas  &e  company  say 
they  will  not  recognize  his  transferee  as  the 
holder  of  the  shares.  The  two  stipulations 
are  not  ad  idem,  and  therefore  there  is  no 
valid  contract.     This  appears  to  have  been 


(1)  Ante,  C.P.  38. 

(2)  1  Ezeh.  Rep.  20  ;  s.  c.  16  Law  J.  Hep.  (n.s.) 
Eich.  173. 

Nbw  Scries,  XVII.— Excheq. 


the  opinion  of  the  Court  of  Common  Pleas 
in  Wontner  v.  Shairp, 

Aldbrson,  B. — The  letter  of  allotment 
would  bear  a  very  different  value  if  the 
words  **  not  transferable"  were  omitted. 

RoLFK,  B.  and  Platt,  B.  concurring, — 

Judgment  for  the  defendant. 


w 


HARRISON  V.  CLIFTON. 
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May  3. 

Bill  of  Exchange — Infancy^-Evidence'^ 
Pleading, 

A  declaration  hy  an  indoraer  against  the 
acceptor  of  a  biU  of  exchange  stated,  that 
the  bUl  was  drawn  on  the  20th  of  September 
1847,  payable  four  months  after  date,  and 
that  the  defendant  then  accepted  the  said 
hill.  Plea,  infancy  of  the  defendant.  It 
was  proved  that  the  defendant  became  of 
full  age  on  the  24th  of  December  1847  : — 
Held,  that  this  was  no  evidence  of  the 
defendant's  being  an  infant  at  the  time  of 
his  accepting  the  bill. 

Assumpsit  by  the  indorser  against  the 
defendant  as  the  acceptor  of  two  bills  of 
exchange.  The  first  count  of  the  declaration 
stated  that  W.  C.  J.  Anstruther  on  the 
20th  of  September  1847  made  his  bill  of 
exchange,  directed  to  the  defendant,  for  the 
sum  of  1,000/.,  payable  four  months  after 
date ;  that  the  defendant  then  accepted  the 
said  bill ;  and  that  the  same  was  indorsed 
to  the  plaintiff.  The  second  count  was  the 
same  in  all  respects,  except  that  the  bill 
was  for  5001. 

Plea — Infancy  of  the  defendant  at  the 
time  of  accepting  the  said  bills. 

At  the  trial,  before  Rolfe,  B.,  at  the 
Westminster  Sittings  in  this  term,  the 
defendant's  counsel,  in  support  of  the 
plea,  proved  that  the  defendant  became  of 
full  age  on  the  24th  of  December  1847, 
and  that  the  declaration  was  delivered  on  the 
20th  of  March  1848.  He  then  contended, 
that  this  evidence,  coupled  with  the  date  of 
the  bill,  shewed  that  the  bill  was  accepted 
before  the  defendant  attained  his  full  age. 
The  learned  Judge  thought  the  plea  was 
not  proved,  and  he  directed  a  verdict  for  the 
plaintiff,  reserving  leave  to  the  defendant 
to  move  to  enter  a  verdict  for  him,  if  the 
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Court  should  be  of  opinion  that  the  evidence 
supported  the  plea. 

Whitehurst  now  moved  accordingly.— 
There  was  evidence  for  the  jury  in  support 
of  the  plea.  The  bill  must  have  been 
drawn  four  months  before  the  20th  of 
March,  the  day  of  delivering  the  declaration ; 
and  as  it  is  stated  in  the  declaration  that 
"  the  bill  was  drawn  on  the  20th  of  Sep- 
tember, and  that  the  defendant  then  accepted 
the  said  bill,"  that  is  evidence  of  his  having 
accepted  it  before  the  24th  of  December, 
the  day  when  he  is  proved  to  have  attained 
his  majority.  It  was  urged  on  behalf  of 
the  plaintiff,  that  it  did  not  appear  at  what 
time  the  bills  were  drawn,  but  they  will  be 
assumed  to  have  been  drawn  on  the  day  on 
which  they  bear  date,  according  to  the 
authority  of  De  La  Courtier  v.  Bellamy  (1), 
and  Hague  v.  French  (2),  which  shew  that 
where  a  bill  of  exchange  bears  no  date,  it 
will  be  taken  to  be  dated  on  the  day  when 
it  was  drawn. 

[Parke,  B. — Admitting  the  bill  to  have 
been  drawn  on  the  day  on  which  it  bore 
date,  why  may  not  the  defendant  have 
accepted  it  some  time  after  ?] 

It  is  stated  in  the  declaration  that  the 
bill  was  drawn  on  the  20th  of  September, 
and  that  the  defendant  then  accepted  the 
said  bill. 

[Parke,  B. — That  does  not  mean  that 
he  accepted  it  on  that  day.  The  averment 
would  be  proved  by  shewing  that  he  accepted 
it  on  the  28th  of  December.] 

Pollock,  C.B. — You  are  attempting  to 
push  the  doctrine  of  intendment  very  hi. 
The  defendant  avers  that  he  was  under  age 
at  the  time  of  accepting  these  bills ;  he  is 
bound  to  make  out  that  matter  alBrthatively ; 
and  all  that  can  be  said  is,  that  his  evidence 
leaves  the  point  in  doubt.  The  case  may 
stand  over  for  a  week,  to  enable  the  defen- 
dant to  move  upon  affidavits. 

The  case  accordingly  stood  over,  but  the 
motion  was  not  renewed. 

Rule  refused. 

(1)  2  Show.  422. 

(2)  S  Bos.  &  Pul.  173. 


2.  / 


OSWALD  ««  TH0HP50K. 


1848. 
May  12. 

Bankruptcy — Act  of  Bankruptcy — Frau' 
dulent  Conveyance — 6  Geo,  4.  c.  16.  j.3.— > 
IS  Eliz.  c.  5. 


A  deed  of  assignment  amounting  to  an 
act  of  bankruptcy  t  under  the  3rd  section  of 
the  6  Geo,  4.  c.  16, »  not  void  as  against  the 
future  creditors  of  the  assignor. 

This  was  an  interpleader  issue  to  try  the 
right  to  certain  goods  seized  by  the  sheriff 
of  Middlesex  under  a  writ  of  execution,  upon 
a  judgment  recovered  by  the  defendant  in 
an  action  of  Thompson  v.  Pace, 

At  the  trial,  which  took  place  before 
Alderson,  B.,  at  the  sittings  for  Middlesex, 
held  during  this  term,  it  appeared,  that  on 
the  15th  of  January  1846,  Pace  executed 
a  deed  of  assignment  to  the  plaintiff  of  all 
his  furniture,  including  the  goods  afterwards 
seized  by  the  sheriff!  Pace  was  at  that  time 
in  embarrassed  circumstances ;  and  on  the 
21st  of  April  a  fiat  in  bankruptcy  issued 
against  him,  the  deed  of  assignment  above 
mentioned  being  the  act  of  bankruptcy  to 
support  the  fiat.  The  debt  of  Pace  to  the 
defendant  was  not  contracted  until  the  latter 
part  of  the  year  1847. 

The  learned  Judge  was  of  opinion,  that 
inasmuch  as  the  defendant  did  not  become 
the  creditor  of  Pace  until  after  the  execation 
of  the  deed  of  assignment,  it  could  not  be 
void  as  against  the  defendant,  even  althoiigh 
its  execution  might  amount  to  an  act  of 
bankruptcy  under  the  6  Geo.  4.  c.  16.  s.  3 ; 
and  subject  to  that  direction,  he  left  it  to  the 
jury  to  say  whether  the  goods  contained  in 
the  assignment  were  the  property  of  the 
defendant.  The  jury  found  that  they  were ; 
and  a  verdict  for  the  defendant  was  accord- 
ingly entered. 

E,  James  now  moved  for  a  new  trial,  on 
the  ground  of  misdirection. — The  learned 
Judge  should  have  directed  the  jury  that 
inasmuch  as  the  deed  of  assignnlent  amonnted 
to  an  act  of  bankruptcy  on  the  part  of  Pace 
it  was  altogether  void,  and  that  no  ^piofexij 
in  these  goods  passed  to  the  plaintiff.  The 
3rd  section  of  the  6  Geo.  4.  c.  16.  enacts, 
inter  alia,  that  any  person  who  shall  **  make 
or  cause  to  be  made  any  fraudulent  gift,  de- 
livery, or  transfer  of  any  of  his  goods  or 
chattels  with  intent  to  defraud  or  dday  his 
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creditors  shall  be  deemed  to  have  thereby 
committed  an  act  of  bankruptcy."  Such  a 
deed,  it  is  submitted,  becomes  of  none  effect, 
not  only  with  respect  to  his  present,  but  also 
with  respect  to  his  future  creditors. 

Per  Curiam  (3). — It  is  clear,  that,  under 
the  statute  of  13  Eliz.  c.  5,  a  voluntary 
conveyance  is  not  void  as  against  future  cre- 
ditors. It  is  equally  clear  that  a  conveyance 
fraudulent  under  the  Bankrupt  Act  and  an 
act  of  bankruptcy,  is  not  necessarily  frau- 
dulent under  the  statute  of  13  Eliz.;  and 
there  is  nothing  in  the  3rd  section  of  the  6 
Geo.  4.  c.  16.  which  can  have  the  effect  of 
making  any  deed  comprised  within  the  pro- 
visions of  that  section  void  for  all  purposes. 
Inasmuch,  therefore,  as  the  defendant  did 
not  become  a  creditor  of  Pace's  until  long 
after  the  deed  of  assignment  to  the  plaintiff 
was  executed,  the  direction  of  the  learned 
Judge  at  the  trial  was  perfectly  right. 

Rule  refused. 


[IN  THE  EXCHEQUER  CHAMBER.*] 


1848.     ^ 
?eb.  5 ;    > 
lay  15.  3 


THORPE  V.  PLOWDEN. 


Feb 
May 

WrU  of  Error — Tithe  Commutation  Act^ 
6  «5-  7  Will,  4.  c.  71. «.  46.-'Feigned  Issue. 

No  writ  of  error  lies  upon  a  judgment  of 
a  superior  court  upon  a  feigned  issue  brought 
under  the  provisions  of  the  statute  6^7 
Will,  4.  c.  71.  s.  46.  (the  Tithe  Commuta- 
tion Act,) 

And  a  writ  of  error  having  been  brought 
upon  such  judgment,  the  Court  of  Exchequer 
Chamber  ordered  the  writ  to  be  quashed. 

This  was  a  feigned  issue  brought  in  the 
Court  of  Exchequer  under  the  46th  section 
of  the  6  &  7  Will.  4.  c.  71.  to  try  the  plain- 
tiff's right  to  the  tithes  of  Aston-le-Walls, 
in  the  county  of  Northampton. 

The  cause  came  on  for  trial,  at  the  Mid- 
summer Assizes  for  that  county  in  1844, 
when  a  verdict  was  taken  for  the  plaintiff 

(3)  Pollock,  C.B.,  Parke,  B.,  Rolfe,  B.,  and 
l*latt,  B. 

*  Coram  Patteson,  J.,  Coltman,  J.,  Maule,  J., 
Wighunan,  J.,  Cresswellj  .T.  and  Erie,  J. 


by  consent,  subject  to  a  special  case,  with 
liberty  to  turn  the  same  into  a  special 
verdict,  if  allowed  by  law.  The  specid  case 
was  argued,  in  the  Exchequer,  in  Michael- 
mas term,  1845,  when  judgment  was  given 
for  the  defendant ;  and  afterwards  by  virtue 
of  a  Judge's  order  the  Nisi  Prius  record  was 
amended,  by  inserting  therein  the  special 
case  as  a  special  verdict  of  the  jury. 

A  writ  of  error  having  been  brought  upon 
this  judgment  by  the  plaintiff,  a  rule  was 
obtained,  on  behalf  of  the  defendant,  in 
December  last,  calling  upon  the  plaintiff 
to  shew  cause  why  Uie  writ  of  error  so 
brought  should  not  be  quashed. 

Willes  shewed  cause  (Feb.  5).— ^It  will  be 
contended,  on  the  other  side,  that  under  the 
46th  section  of  the  6  &  7  Will.  4.  c.  71.  uo 
writ,  of  error  lies  upon  the  judgment  of  the 
Court  below.  But  if  that  section  be  referred 
to,  it  will  be  seen  that  it  contemplates  an 
action  being  brought.  It  directs  that  such 
action  shall  be  commenced  by  writ  of  sum- 
mons ;  and  it  does  not  leave  the  parties  to 
an  ordinary  feigned  issue  such  as  is  found 
under  the  Interpleader  Act,  which  is  sent 
down  to  be  tried  without  any  ¥ait  first 
issuing.  The  section  throughout  calls  the 
proceeding  an  action.  Primd  facie,  there- 
fore, this  action  must  be  subject  to  all  the 
ordinary  legal  incidents  of  an  action,  amongst 
others  to  a  writ  of  error. 

[Patteson,  J. — Has  not  this  point  been 
decided  ?  I  remember  that  in  the  case  of 
Fellowes  v.  Clay  (1)  the  Judges  were  divided 
in  opinion  as  to  whether  there  had  been  a 
misdirection  on  the  part  of  the  Judge  at  the 
trial,  and  my  Brother  Coleridge  withdrew 
his  judgment,  in  order  that  the  cause  might 
go  down  to  be  tried  again,  when  a  bill  of 
exceptions  might  be  tendered  to  the  ruling 
of  the  Judge.  But  I  understood  that  it  had 
been  decided  that  no  writ  of  error  lay.] 

[Erle,  J. — I  was  counsel  in  that  case. 
It  was  as  my  Brother  Patteson  has  stated. 
Lord  Lyndhurst,  who  was  then  Lord  Chan- 
cellor, intimated  an  opinion  that  a  writ  of 
error  would  not  lie.] 

That  case  never  found  its  way  into  the 
Court  of  Exchequer  Chamber,  and  the  point 
could  never  have  been  decided  judicially. 


(1)  4  Q.B.  Rep.  313 ;  8.o.  12  Law  J.  Rep.  (n.8.) 
Q.B.  202. 
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WVit  VIS  done,  thodbie,  in  that  case  ought 
■PC  to  pRJvdioe  the  present  case  one  way 


«c  the  o«h«*    This  point  has  arisen  under 
the  I«t«iple«der  Act,  in  a  case  of  King  v. 
Simmmtb{^%  where  the  Court  of  Exchequer 
Chanher  held  that  there  could  be  no  writ 
of  eiTor  ap<»  ^  proceeding  under  the  Tnter- 
pleader  Act ;  but  that  case  has  gone  up  to 
theHouse  of  Lords,  and  their  decision  upon 
that  ▼ery  point  is  now  pending.     In  the 
jodgment  delivered  by  Tindal,  C.J.,  in  that 
oise,  gnst  stress  was  laid  upon  two  points, 
neither  of  which  is  applicable  to  the  present 
case :  first,  the  circumstance  that  the  Inter* 
pleader  Act  does  not  direct  any  writ  of 
sttinnx>ns  to  be  issued,  and  that  a  writ 
of  error  obtained  without  such  writ  would 
be  an  anomaly ;   and,  secondly,  that  the 
7th  section  of  the  1  &  2  Will.  4.  c.  58. 
Inquires    the   judgment    upon    an    inter- 
pleader rule  to  be  entered  up  in  a  special 
manner.     But  the  proceedings  in  the  pre* 
sent  case  commence  by  writ  of  summons, 
and  the  judgment  entered  up  is  that  the 
plaintiff  be  in  mercy  and  the  defendant  go 
without  day.     The  defendant  in  error  hav- 
ing entered  up,  and  obtained  such  a  judg- 
ment in   the  court  below,    ought  to  be 
estopped  from  saying  that  the  writ  of  error 
-does  not  lie. 

[Pattbson,  J.— The  words  of  the  46th 
section  of  the  6  &  7  Will.  4.  c.  71. 
are,  '*that  the  verdict  which  shall  be 
given  in  such  action  or  the  judgment  of 
the  Court  upon  the  case,  subject  to  which 
the  same  may  be  given,  shall  be  final  and 
conclusive  upon  sdl  parties  thereto,  unless 
the  Court  wherein  such  action  shall  be 
brought  shall  set  aside  such  verdict,  and 
order  a  new  trial."] 

If  this  case  falls  within  the  class  to  which 
those  words  apply,  it  is  submitted  that  what 
is  intended  by  them  is,  that  the  judgment 
of  the  Court  shall  have  the  finality  and  con- 
clusiveness which  are  the  usual  attributes 
of  a  judgment  of  one  of  the  superior  courts : 
that  is  to  say,  final  and  conclusive  un- 
less reversed  by  a  court  of  error  ;  but  the 
statute  by  no  means  intended  to  prevent 
the  bringing  of  a  writ  of  error.  To  deprive 
a  party  of  his  right  to  do  so  express  words 


(2)  7  Q.B.  Rep.  289;  s.c.  14  Law  J.  Rep.  (n.s.) 
Q.B.  248. 


should  have  been  used.  Biit  the  words 
cited  by  Patteson,  J.  from  the  46th  aeetioD 
do  not  apply  to  a  case  like  tibe  preaent« 
Here  the  Judge,  at  the  trial,  did  not 
direct  the  jury  simply  to  find  a  verdict 
subject  to  a  special  case.  There  was  a 
verdict,  no  doubt,  fi>und*  aad  there  was 
a  special  case  directed ;  but  the  verdict  was 
found  subject  to  the  opinion  of  the  Comt 
upon  a  special  case,  and  farther  tibjeot  to 
the  opinion  of  the  Court  of  emar  upon  a 
special  verdict.  Such  special  veidiet  has 
been  entered  upon  the  record,  and  the  pro- 
ceedings  are  taken  out  of  the  operation  of 
the  46th  section. 

Watson  and  PigcU^  contra. — No  writ  of 
error  lies  in  this  case.     It  is  dear  from  the 
language  of  the  46th  section  of  the  statute, 
that  the  decision  of  the  Court  below  was 
to  be  final  and  conclusive  for  all  purposes. 
The  object  of  the  legialatuFe  was  to  create 
a  machinery  for  raising  and  decading  ques- 
tions concerning  tithes ;  and  although  the 
proceeding  under  the  46th  section  is  eaUed 
an  action,  and  a  writ  is  required  to  issue, 
and  an  appearance  may  be  entered,  it  has 
raised  incidents  which  do  not  belong  to 
an  ordinary  action.     A  feigned  issue  is  re- 
quired to  be  delivered,  and  the  parties  are 
required,  upon  the  trial  of  tbe  issue,'  to  pro- 
duce all  books,  deeds,  papers  and  writiogs, 
terriers,  maps,  plans,  and  surveys  relating 
to  the  matters  in  issue.     The  judgment 
which  has  been  given  by  the  Court  below 
would  appear  to  be  a  nullity,  for  thestatate 
does  not  contemplate  any  judgment  of  record 
being  entered  up,  but  only  a  verdict  being 
entered.     There  is  no  necessity  for  any 
judgment,  for  the  costs  are  in  the  &cretkm 
of  the  Court.     Now  it  is  laid  down  in  Bttt. 
Ahr.,  and   1  Salt.  268.  is  given  u  die 
authority,  that  "  whenever  a  new  jurisdic- 
tion is  created  by  act  of  parliament,  aod  the 
Court  or  Judge  that  exercises  that  ]Ofi>* 
diction  acts  as  a  Court  or  Judge  of  recori 
according  to  the  course  of  the  common  Isv 
a  writ  of  error  lies  on  their  judgment;  but 
when  they  act  in  a  summary  mediod,  in  a 
new  course,  different  from  the  commoo  law, 
there  a  writ  of  error  does  not  lie,  hot  a  cer- 
iiorari"     Moreover  the  46th  seetioo  uy^ 
"  that  it  shall  be  lawful  for  the  Jdfgebr 
whom  any  such  action  shall  be  triedL  ^  ^ 
shall  think  fit,  to  direct  the  jury  to  fiad  • 
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verdict,  subject  to  the  opinion  of  the  Court 
upon  a  special  case ;  and  the  verdict  which 
shall  be  given  in  any  such  action,  or  the 
jodgment  of  the  Court  upon  the  case,  sub- 
ject to  which   the   same   may  be  given, 
shall  be  final,  and  binding  upon  all  parties 
thereto,  unless    the   Court  wherein   such 
action  shall  be  brought  shall  set  aside  such 
verdict  and  order  a  new  trial  to  be  had 
therein,  which  it  shall  be  lawful  for  the  said 
Couit  to  do,  if  it  shall  think  fit."     The 
obvious  meaning  of  this  section  is,  that  the 
verdict^  subject  to  the  opinion  of  the  Court 
upon  the  special  case,  shall  be  conclusive^ 
except  in  one  event,  namely,  that  that  Court 
shall  think  fit  to  set   aside    the  verdict 
and  grant  a  new  trial.     It  clearly  does  not 
contemplate  the  reversal  of  the  proceedings 
upon  error.     Suppose  this  Court  should, 
a^  aigument  of  this  case,  reverse  the 
judgment  of  the  Couxt  of  Exchequer,  what 
would  the  Tithe  Commissioners  do?     The 
verdict  would  still  stand,  and  the  Commis-* 
sioners  might  be  compelled  by  mandamus 
to  act  in  pursuance  of  it. 
WiUes  replied. 

Cur.  adv,  PuU. 

The  judgment  of  the  Court  was  now 
(May  15)  delivered  by— 

Patteson,  J. — This .  was  a  motion  to 
quash  a  writ  of  error  brought  on  a  judg- 
ment of  the  Court  of  Exchequer,  upon  the 
grounds  that  under  the  circumstances  a 
writ  of  error  will  not  lie.  It  was  a  feigned 
issue  brought  under  the  provisions  of  the 
statute  6  &  7  Will.  4.  c.  71.  s.  46,  in  which 
a  verdict  was  found  for  the  plainUff,  sub. 
ject  to  a  special  case,  which  was  afterwards 
tnmed  into  a  special  verdict,  and  judgment 
given  for  the  defendant.  The  statute  in 
question  provides,  that  a  party  dissatisfied 
with  the  decision  of  a  Tithe  Commissioner 
may  cause  an  action  to  be  brought,  and 
deliver  a  feigned  issue;  that  the  parties 
shall  produce  all  deeds,  &c. ;  that  the  Judge 
may  direct  the  jury  to  find  a  verdict,  sub- 
ject to  the  opinion  of  the  Court  on  a  special 
case,  "  and  the  verdict  which  shall  be  given 
in  such  action,  or  the  judgment  of  the  Court 
upon  the  case,  subject  to  which  the  same 
may  be  given,  shall  be  final  and  binding 
upon  all  parties  thereto,  unless  the  Court 
shall  set  aside  such  verdict,  and  order  a 


new  trial."  It  then  directs,  that  if  the 
facts  be  not  disputed,  a  case  may  be  stated 
at  once  for  the  opinion  of  the  Court,  and 
the  decision  of  such  Court  shall  be  binding 
upon  idl  parties  concerned  therein,  "  Pro- 
vided always,  that  afi«r  such  verdict  given, 
^d  not  set  aside  by  the  Court,  or  after 
such  decision  of  the  Court,  the  said  Com- 
missioners shall  be  bound  by  such  verdict 
or  decirion,  and  the  costs  of  every  such 
action,  or  of  stating  such  case,  and  obtain- 
ing a  dedsion  thereon,  shall  be  in  the  dis- 
cretion of  the  Court  in  or  by  which  the 
same  shall  be  decided,  which  may  order  ithe 
same  to  be  taxed  by  the  proper  officer  of 
the  court,  and  the  like  execution  may  be 
had  for  the  same  as  if  such  costs  had  been 
recovered  upon  a  judgment  of  record  of  the 
same  court."  Nothing  is  said  in  express 
tenns  as  to  a  special  verdict ;  nor  cotdd  it 
be  necessary  if  die  opinion  of  one  Court  was 
intended  to  be  conclusive,  because  that 
opinion  could  be  obtained  as  well  on  a  special 
case  as  a  special  verdict.  If  the  facts  be 
undisputed,  it  is  plain  that  no  opportunity 
of  removing  the  decision  of  the  Court  upon 
questions  of  law  was  meant  to  be  afibrded ; 
nor  can  any  reason  be  assigned  why  any 
distinction  should  be  made,  and  that  de- 
cision should  be  reviewed  after  the  facts  are 
ascertained  by  a  jury,  since  the  law  only, 
and  not  the  facts,  would  be  submitted  to 
a  court  of  error  upon  a  special  verdict. 
Again,  power  is  given  to  the  Judge  at  the 
trial  to  direct  a  special  case,  which  he  cannot 
do  at  common  law ;  and  such  power  would 
seem  to  have  no  object  but  that  of  con- 
fining the  decision  on  the  law  to  one 
Court  whose  decision  should  be  final  and 
conclusive,  by  making  the  Judge,  without 
the  consent  of  the  parties,  so  to  shape  it. 
Further,  it  should  seem  that  the  proviso  as 
to  costs  shews  that  no  judgment  of  record 
was  intended  to  be  pronounced,  because  it 
directs  the  costs  to  be  in  the  discretion  of 
the  Court,  and  that  they  may  be  obtained 
by  execution  in  like  manner  as  if  they  had 
been  recovered  upon  a  judgment  of  record^ 
which  excludes  the  supposition  that  a  judg- 
ment of  record  was  intended  to  be  entered 
up.  But  it  is  argued  that  as  an  action  is 
to  be  brought,  all  the  incidents  of  an  action 
will  attach,  and  amongst  them  the  finding 
of  a  special  verdict  (which  is  not  in  terms 
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prohibited)  and  a  judgment  thereon,  and 
therefore  that  this  case  is  distinguishable 
from  that  of  a  feigned  issue,  under  the  In- 
terpleader Act,  in  which  there  is  no  action ; 
and,  therefore,  the  case  of  King  v.  Sim^ 
monds  is  no  authority  upon  the  present  occa* 
sion,  nor  the  case  of  Snook  v.  Mattock  (3). 
Those  cases,  however,  proceeded  not  so  much 
on  the  ground  that  no  writ  was  to  be  issued 
or  action  brought,  as  upon  the  plain  inten- 
tion of  the  legislature  that  no  ordinary  judg- 
ment of  record  should  be  entered  up.  We 
are  of  opinion,  looking  at  all  the  provisions 
of  the  act  in  question,  that  the  same  plain 
intention  of  the  legislature  appears  in  the 
46th  section,  on  w£ach  this  question  arises, 
and  that  the  same  consequence  follows, 
namely,  that  the  legislature,  intending  to 
exclude  a  judgment  of  record  in  feigned 
issues  under  this  act,  has  in  effect  excluded 
any  writ  of  error. 

We  are  of  opinion  that,  whether  the 
facts  be  put  in  die  shape  of  a  special  case 
or  a  special  verdict,  the  Court  has  power 
only  to  direct  how  that  verdict  shall  be 
entered,  which  is  made  binding  on  the 
Commissioners;  but  that  no  judgment  of 
record  can  be  entered  on  which  to  ground 
a  writ  of  error.  This  being  so,  the  case  of 
King  v.  Simmonds  is  a  direct  authority  to 
shew  that  the  proper  course  is  for  this  Court 
to  quash  the  writ  of  error,  and  the  present 
rule  must  be  made  absolute. 

Rule  absolute. 
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DUNCAN  V,  BENSON.* 


Ship  and  Shipping — Bottomry  Bond — 
Authority  of  Master  of  Ship — Liability  of 
Shippers^  Goods  for  Repairs — Demurrer — 
Plea. 

In  eases  of  necessity  affecting  the  interest 
of  the  shipper i  and  where  the  sale  or  pledge 
of  the  cargo  is  directly  or  indirectly  for  his 
benefit^  the  master  of  the  vessel  becomes  his 
agent  for  the  purpose  of  selling  or  pledging 
the  cargo. 

The  vessel  of  the  defendant^  the  ship" 

(3)  5  Ad.  &  £1.  239 ;  8.  c.  5  Law  J.  Rep.  (n.s.) 
K.B.  206. 
*  Decided  in  Michaelmas  term. 


owner,  requiring  repairs  in  a  foreign  fort^ 
in  consequence  of  damage  sustained  by  perilt 
of  the  sea,  the  master  by  one  bottomry  bond 
hypothecated,  for  the  necessary  repatrs^  Ae 
vessel^  the  freight  and  the  cargo,  inchd- 
ing  the  goods  of  the  plaintiff,  the  shipper. 
The  vessel  and  freight  proving  inst^kint 
to  defray  the  expenses  of  the  repairs,  the 
plaintiff  was  compelled  to  contribute  temexdt 
making  up  the  difference,  and  was  also  farted 
to  pay  certain  costs  incurred  in  an  AimiraUii 
suit,  instituted  by  the  obligee  of  the  bottomry 
bond  I'^Held,  that  the  ship-owner  was  re- 
sponsible to  the  shipper  for  the  costs  of  the 
Admiralty  suit,  and  also  for  the  volte  o/ 
the  goods  on  a  contract  of  indemniHf,  and 
that  it  made  no  difference  that  the  goods 
were  rendered  liable  by  one  instrument  of 
hypothecation. 

To  an  action  on  such  contract  the  defeu" 
dant  pleaded  that  the  bottomry  bond  w(u 
executed  by  the  master,  without  any  express 
authority  from  him,  the  defendant,  and  be- 
fore the  same  was  executed,  the  costs  end 
expenses  exceeded  the  value  of  the  ship,  when 
repaired,  and  the  freight ;  that  as  soon  as 
the  defendant  received  notice  of  the  premises 
he  abandoned  the  ship  and  all  right  to  her 
and  to  all  freight,  and  refused  to  ratify,  and 
never  did  ratify,  the  act  of  the  master  it 
executing  the  bond: — Held  bad,  on  general 
demurrer. 

Assumpsit,  The  first  count  of  the  de- 
daradon  stated  that  the  defendant,  before 
and  at  the  time  of  the  making  of  the  promise, 
&c.  was  owner  of  and  interested  in  the  poa- 
session  of  a  certain  ship  called  the  Lord 
Cochrane,  then  being  at  Pemambnco,  in 
South  America,  and  bound  from  thence  to 
Liverpool,  of  which  said  ship  oneL.  H.  Smith 
then  was  the  master,  duly  appointed  by  tbe 
defendant;  and  that  the  plaintiff,  at  the 
special  instance  and  request  of  the  defen- 
dant, caused  to  be  shipped  and  loaded  on 
-board  of  the  said  ship  at  PemambnoodiTen 
goods  and  merchandises  of  him  tbe  plaintiC 
of  the  value  of  5,000^.,  to  be  carried  sad 
conveyed  in  the  said  ship,  by  the  de- 
fendant, for  the  plaintiff,  from  Peroam- 
buco  to  Liverpool,  and  then  to  be  defivend 
by  the  defendant  to  the  plaintiff,  the  dao^ 
and  accidents  of  the  seas  and  nav^itioB 
only  excepted,  for  certain  freight  and  rewii^ 
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then  agreed  to  be  paid  by  the  plaintiff  to 
the  defendant;  that  the  said  slup  set  sail 
and  proceeded  on  her  said  voyage  from 
Pemambuco  to  Liverpool,  with  the   said 
goods  and  merchandises  of  the  plaintiff  and 
certain  other  cargo  on  board  Uiereof,  and 
afterwards  and  whilst  she  was  so  proceeding 
on  her  said  voyage  with  the  said  goods  and 
merchandises  and  cargo  on  board,  the  said 
ship  struck  upon  a  certain  reef  and  bank 
in  the  high  seas,  by  which  said  several  pre- 
mises the  said  ship  became  and  was  greatly 
injured  and  damaged,  and  thereupon  and 
in    consequence   of  the   said    injury  and 
damage  it  became  and  was  then  deemed 
to  be  proper  and  necessary  by  the  said 
L.  H.  Smith,  he  then  being  the  master 
o{  the  said  ship  and    the  agent  of  the 
defendant  in  that  behalf,  to  put  back  and 
sail  back  again  to   Pemambuco,  and  to 
have  the  said  injury  and  damage  repaired, 
and  the  said  ship,  with  the  said  goods  and 
merchandises  of  the  plaintiff  and  the  said 
other    cargo    so    on    board    thereof,    did 
thereupon   then  put  back  and   sail  back 
again  to  Pemambuco,  and  the  said  injury 
and   damage  was  then  and  there  repaired 
by  and  under  the   direction  and   autho- 
rity   of  the    said  master,   and   the   costs 
and  expenses  then  necessarily  incurred  at 
Pemambuco,  in  and  about  the  repairing 
the  said  damage  and  injury,  and  in  and 
about  providing  the  necessary  stores  and 
victuals  for  the  supply  of  the  said  ship  and 
the  crew  thereof,  and  in  and  about  making 
and  disbursing  the  other  payments  and  dis- 
bursements then  properly  and  necessarily 
made  and  disbursed  by  the  said  master,  on 
behalf  of  the   defendant,  at   Pemambuco 
aforesaid,  in  order  to  have  the  said  repairs 
effected,  and  to  enable  the   said   ship   to 
complete  the  voyage  from  Pemambuco  to 
Liverpool,  amounted  in  the  whole  to  a  large 
sum ,  to  wit,  the  sum  of  7, 1 32^.  Ss,  Bd. ;  that 
Pemambuco  was  in  a  foreign  country,  that 
is  to  say,  in  South  America,  and  neither  the 
defendant  nor  any  other  person  interested 
in  the  said  ship  was  then  there,  but  on  the 
contrary  thereof  were  natives  of,  and  then 
resident  in  England  ;  and  the  said  master, 
L.  H.  Smith,  had  not  nor  was  he  provided 
by  the  defendant  nor  any  other,  person  with 
money  or  funds  to  edlible  him  to  pay  and 
lie  fray  the  costs  and  expenses  aforesaid,  or 


to  complete  the  said  voyage  from  Per- 
nambuco  to  Liverpool,  and  thereupon,  being 
then  unable  to  raise  or  borrow  money 
by  any  other  means,  in  order  to  obtain 
the  said  sum  necessarily  required  by  him 
to  pay  the  said  costs  and  expenses,  the 
said  L.  H.  Smith,  then  being  master  of 
the  said  ship,  and  acting  as  such,  and  within 
the  scope  of  his  authority,  did  then  and  there, 
at  Pemambuco  aforesaid,  lawfully  execute 
a  certain  bottomry  bond,  under  his  hand 
and  seal,  to  the  tenour  and  effect,  that  he, 
the  said  L.  H.  Smith,  master  of  the  barque 
or  vessel  called  &c.,  for  himself  and  in  the 
name  of  the  said  defendant,  was  held  and 
firmly  bound  unto  Messrs.  M'Calmont  & 
Co.,  of  the  city  of  Pemambuco,  merchants, 
in  the  penal  sum  of  10,000/.,  for  the  pay- 
ment of  which  unto  the  said  M*Calmont 
&  Co.,  the  said  master  thereby  bound 
himself,  as  well  as  the  aforesaid  owner, 
by  those  presents;  and  it  was  in  and  by 
the  said  bond  further  expressed  and  declared, 
that  whereas  the  above-bounden  L.  H. 
Smith,  for  himself  and  owners,  had  taken 
up  and  received  of  and  from  the  said 
M'Calmont  &  Co.  the  full  and  just  sum 
of  7,132/.  3«.  8(/.,  being  the  needful  re- 
pairs to,  and  expenses  on  the  said  barque 
and  her  caigo,  and  wldch  said  sum  of  7, 132/. 
35.  8(/.  was  to  run  on  the  block  freight  and 
cargo  of  the  said  barque,  and  to  proceed  from 
thence  to  the  said  port  of  Liverpool,  at  the 
rate  or  premium  of  20/.  per  cent. :  in  con- 
sideration whereof,  the  casual  risks  of  the 
seas  excepted,  and  for  the  further  securing 
of  the  said  M'Calmont  &  Co.,  the  said  L.H. 
Smith,  for  himself,  as  well  as  in  the  name 
of  the  before-mentioned  owner,  did,  by  these 
presents,  mortgage  and  assign  over  to  the  said 
M'Calmont  &  Co.  her  freight  and  cargo, 
&c. ;  and  it  was  further  declared  that  die 
said  barque,  her  freight  and  cargo,  were  then 
assigned  over  for  the  security  of  the  money 
taken  up  by  the  said  L.  H.  Smith,  for  him- 
self and  the  before-recited  owner,  and 
should  be  delivered  to  no  other  use  or  pur- 
pose whatsoever,  until  payment  of  that  bond 
was  first  made  with  the  premium  that  might 
become  due  thereon,  and  the  condition  of 
the  said  writings  obligatory  was  thereunto 
and  to  each  of  them  subscribed  to  be  to  the 
tenour  and  effect  following,  that  is  to  say, 
that  if  the  above-bound  L.  H.  Smith,  for 


240 


EXCHEQUER  OF  PLEAS : 


hiomelf  and  his  said  owner,  should  ,and 
did  well  and  tmly  pay  or  cause  to  be  paid 
unto  the  said  M'Calmont  &  Co.  the  full 
and  just  sum  of  8,5^8^.  12s4  4c7«  sterling, 
being  the  principal  of  that  bond,  together 
with  the  prenuum  which  should  become  due 
thereon,  at  or  before  the  expiration  of 
twenty  days  after  the  arrival  of  the  said 
barque  in  the  port  of  Liverpool,  or,  in  case 
of  the  loss  oi  the  said  barque,  such  an 
average  as  should  have  become  due  on  the 
salvage,  then  ^at  obligation  to  be  void  and 
of  no  effect,  otherwise  to  remain  in  full 
force  and  virtue ;  and  the  plaintiff,  in  £act, 
saith  that  the  said  M'Calmont  &  Co.  then 
duly  advanced,  lent  and  paid  to  the  said 
L.  H.  Smitii  the  said  sum  of  7,132^. 
3s,  8^,  upon  the  security  aforesaid^  and 
on  no  other,  and  which  said  sum  was 
then  duly  applied  by  the  said  L.  H.  Smith 
in  paying  and  defraying  the  said  costs 
and  expenses  so  necessarily  incurred  at 
Pemambuoo ;  that  the  said  bottomry-bond 
was  a  valid  and  binding  instrument,  and 
operated  by  law  to  bind  and  hypothecate 
the  said  cargo  on  board  the  said  ship,  and 
amongst  it  the  said  goods  and  merchandises 
of  him,  the  plaintiff,  so  shipped  and  loaded 
on  board  thereof  as  aforesind,  of  all  which 
said  several  premises  the  defendant  then, 
&c.  had  notice,  and  thereupon,  and  in  cob« 
sideration  of  the  said  several  premises  afore- 
said, the  defendant  then  promised  the  plain- 
tiff to  indemnify  and  save  him  harmless 
against  any  loss  or  damage  which  might 
lawfully  accrue  to  him,  the  said  plaintiff, 
as  owner  of  the  said  goods  and  merchan- 
dises, by  or  by  reason  of  the  said  premises ; 
that  afterwards,  to  wit,  on  &c.,  the  said  ship 
again  proceeded  on  her  said  voyage,  and 
with  her  said  caigo,  and  with  the  said  goods 
and  merchandises  of  the  plaintiff,  then  being 
part  of  the  said  cargo,  to  wit,  on  the  day 
and  year  aforesaid,  safely  arrived  at  Liver- 
pool; that  the  said  L.  U.  Smith  did  not 
nor  did  the  defendant,  at  or  before  the 
expiration  of  twenty  days  after  the  arrival 
of  the  said  ship  at  Liverpool,  or  at  any  other 
time  pay  to  the  said  M*Calmont  &  Co.,  or 
to  any  one  on  their  behalf,  the  said  sum  of 
8,558/.  12«.  4d.  in  the  said  bond  mentioned, 
or  any  part  thereof;  that  by  reason  of  the 
non-payment  of  the  said  sum  of  8,558i. 
I2s.  4d.  the  said  M*Calmont  &  Co.,  in  due 


form  of  law,  to  wit,  on  &c«,  took  prooeed* 
ings,  and  mode  suit  in  the  C<Hurt  of  Adni* 
xalty,  against  the  said  ship,  her  freight  asd 
cargo,  to  recover  payment  of  the  sud  sua 
of  money,  and  afterwards,  to  wit,  on  &c., 
duly  obtained  judgment  and  execation  for 
the  recovery  thereof;  and  the  costs  d  the 
said  suit,  amoimting  together  to  a  luge 
sum,  to  wit,  the  sum  of  of  IS,99H.  5«.  Zd.; 
that  the  viUne  of  the  said  ship,  sod  of 
her  freight  and  of  her  tackle,  apparel,  &r* 
niture,  and  appurtenances,  then  amoaoted 
in  the  whole  to  a  less  sum  than  the  tud 
sum  of  8,558/.  12t.  4cf.  in  the  said  bond 
mentioned,  to  wit,  to  the  sum  of  3,19U 
&s.  SiLf  and  that  sum  alone  was  veslixed  to 
the  said  M'Calmont  &  Co^,  outof^andio 
respect  thereof^  whereby  and  by  rsmib  oi 
which  said  several  premises  the  sam  of 
10,000^.  remained  and  was  due  and  impnd 
to  the  said  M*Calmont  &  Co.,  upon  and 
by  virtue  of  the  said  bond  and  judgmest; 
whereupon  the  plaintiff  was  forced  sad 
compelled  to  pay  to  the  said  M'Calmoat& 
Co.,  and  did  then  pay  to  the  said  M'CskMSt 
&  Co.,  as  a  contribution  towards  the  aiid 
last-mentioned  sum,  and  the  interest  diereoa 
lawfully  accruing,  fat  all  which  he  and  his 
said  goods  and  merchandises  were  then 
liable,  the  sum  of  2,000/.,  then  hmDg  a  k» 
sum  than  the  value  of  his  said  goods  sad 
merchandises,  and  being  over  and  above 
the  said  freight  payable  in  reelect  thereof; 
that  the  said  payment  and  contribntioB, 
which  he  was  so  compelled  to  make  as  afsie- 
said,  was  loss  and  damage  whidi  lawfaflr 
accrued  to  him,  the  plaintiff,  as  owner  of  dK 
said  goods  and  merchandises,  for  and  by  rea- 
son of  the  said  premtiea ;  and  he,  the  pka- 
tiff,  also  sustained  further  loss  snd  dansgc, 
as  owner  of  the  said  goods  and  nmdisndiies, 
by  reason  of  the  said  premises,  thst  is  to 
say,  loss  and  damage  to  the  amount  of 
l,000f.  for  coata,  which  he,  the  plaintiC 
was  forced  and  obliged  to  pay  and  becsme 
liable  to  pay  as  well  to  the  nad  M^Calmoot 
&  Co.  as  his  own  costs  niiiiswnly  asd 
justifiably  incurred  by  him  in  aad  aboit 
the  said  proceedings  in  the  said  AinanHtf 
Court,  which  were  so  taken  upoa  the  usit 
bond  by  reason  of  the  defendaat  hari^ 
refused  to  pay  the  said  sum  theicia  nva- 
tioned ;  of  all  which  said  sevenl  ftman 
the  defendant  then  had  nodes.    Tet  the 
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defendant  did  not  nor  would  indemnify  or 
save  barmleis  the  plaintiff  against  the  said 
loss  or  damage  which  so  lawfully  accrued  as 
aforesaid  to*  the  said  plaintiff  as  owner  of  the 
said  goods  and  merchandises  or  any  part 
or  portion  thereof,  but  wholly  neglected  and 
refused  so  to  do,  whereby,  &c. 

Sixth  plea,  that  the  said  bottomry  bond 
in  that  count  mentioned  was  executed  by  the 
said  master  without  any  express  authority 
from  the  said  defendant,  and  that  before  and 
at  the  time  when  the  same  was  executed  by 
the  said  master  at  the  place  and  under  the 
circumstances  in  the  said  count  mentioned, 
the  amount  of  the  costs  and  expenses  in  the 
said  count  mentioned  would  exceed,  and  in 
fact  exceeded,  the  amount  of  what  would 
be  and  was  the  value  of  the  said  ship  when 
repaired  as  in  the  said  count  mentioned,  and 
of  ail  the  freight  which  would  be  earned  by 
the  said  ship  in  case  she  should,  after  being 
repaired  as  in  the  said  count  mentioned,  pro- 
c^  upon  her  said  voyage  and  should  safely 
arrive  at  Liverpool  with  all  her  cargo ;  that 
when  and  so  soon  as  he  received  notice  of  the 
premises  he  did  abandon  the  said  ship  and  all 
right  and  title  to  the  same  and  to  all  flight  in 
respect  of  the  said  voyage,  and  did  re^se  to 
ratify  and  never  did  ratify  the  act  of  the  said 
master  in  executing  the  said  bottomry  bond 
in  the  said  count  mentioned.     Verification. 

Demurrer. 

Martin,  for  the  plamtiff  (June  2,  1845), 
in  support  of  the  demurrer. — ^The  plea  is 
bad.  A  ship-owner  is  bound  to  supply  a 
proper  ship  for  carrying  the  goods,  and  is 
liable  to  pay  the  costs  of  repairing  the  ship. 
That  appears  from  the  judgment  of  Bayley, 
J.  in  Powell  v.  Gudgeon  (1).  The  master 
has  a  clear  right  by  the  general  marine 
law  to  hypothecate  either  the  ship  or  the 
cargo  or  both  for  the  purpose  of  continuing 
the  voyage— iFVe^fiuifi  v.  the  East  India 
Company  (2).  In  the  present  case  the  de- 
fendant by  Us  authorized  agent  pledged  the 
plaintiff's  goods,  and  the  latter  is  entitled 
to  be  indemnified  from  the  loss  he  has  sus- 
tained.— He  cited  and  referred  to  Exall  v. 
Partridge  (8),  Brown  v.  Boorman  (4),  and 
53  Geo.  3.  c.  159. 

(1)  5  Man.  &  Selw.  iSl. 

(2)  5B.&AId.  617. 
(S)  8  Term  Rep.  308. 
(4)  llCL&Fin.l. 

New  Seriss,  XVII.— Excheq. 


Sir  T,  Wilde,  contr^. — It  cannot  be  con- 
tended that  the  owner  of  a  ship  is  liable  to 
pay  any  amount  of  money  that  may  be 
expended  upon  her — CarewY.White{5),  A 
ship-owner  is  responsible  for  such  repairs 
done  to  a  ship  by  a  master's  orders  as  a 
prudent  owner  himself,  if  present,  would 
order — The  Alexander  (6).  No  authority 
that  can  be  given  by  the  owner  of  the  cargo 
will  authorize  the  captain  to  give  a  bottomry 
bond  which  shall  bind  lihe  owner  of  the 
ship.  This  bond,  as  far  as  relates  to  the 
goods,  must  be  held  to  have  been  given  by 
the  master  as  agent  for  the  owner  of  the 
goods.  A  ship-owner  may,  indeed,  be  liable 
where  the  vessel,  being  capable  of  repair, 
has  been  repaired,  and  the  owner  has  adopted 
her  in  that  state ;  but  it  is  essential  to  notice 
a  distinction  between  the  case  of  a  ship 
which  is  irreparable  and  one  whicli  a  pru- 
dent owner  would  repair.  When  a  ship  is 
reparable  the  captain  who  repairs  her  may 
be  deemed  the  agent  of  the  owner  of  the 
cargo.  The  captain  is  not  the  agent  for  all 
the  parties ;  but  he  is  the  agent  for  some 
parties  according  to  their  several  interests, 
and  not  for  all  purposes. 

[Alderson,  B. — There  was  a  case  in  this 
court  (7)  in  which  we  held  that  the  master 
of  a  vessel  has  authority  to  pledge  the  credit 
of  the  owner  for  an  advance  of  money  which 
was  necessary  for  the  prosecution  of  the 
voyage.] 

The  judgment  of  Sir  W.  Scott  in  the 
case  of  The  GratUudine  (8)  is  strongly  in 
favour  of  the  defendant's  view,  and  seems 
to  shew  that  in  a  case  like  the  present  the 
master  is  .the  agent  of  the  shipper  rather 
than  of  the  owner.  His  language  is  this : 
— '*The  proposition  contain^  in  the  act 
does  not  go  Uie  length  of  asserting  univer- 
sally, that  the  master  has  not  a  right  to 
hypothecate  his  cargo  in  any  possible  case, 
but  denies  the  power  of  the  master  to  hypo- 
thecate it  under  the  ciroumstanees  of  Uiis 
particular  case.  In  the  course  of  the  dis- 
cussion, however,  the  argument  has  been 
carried  to  the  entire  extent,  and  it  has  been 

(5)  8  Bro.  P.C.  825 ;  Abbott  on  Shipping,  edit 
bySerj.Shee,  186. 

(6)  4  Rob.  Adm.  Rep.  92. 

(7)  Arthur  v.  Barton,  6  Mee.  &  WeU.  188;  b.c. 
9  Law  J.  Rep.  (n.s.)  Exch.  187. 

(8)  8  Rob.  Adm.  Rep.  240. 
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OHitended  that  the  master  has  no  right  to 
bind  the  owiunrs  of  the  ewgo  in  any  oase<-* 
upon  this  ground,  that  although  he  is  the 
agent  and  representative  of  die  ship,  and 
h^  rirtue  of  that  relation  may  hind  the  ship 
and  its  owners,  he  is  not  the  agent  of  the 
proprietors  of  the  cargo,  and  therefore  can* 
not  Und  it»  It  is  said  that  he  is  the  mere 
depositary  and  common  carrier,  as  to  the 
cargo,  and  that  the  whole  of  his  relation  to 
the  goods  is  limited  to  the  duties  and  aa» 
therities  of  safe  custody  and  conveyance. 
The  position,  that  in  no  eaae  has  he  a  right 
to  bind  the  owmrt  of  the  cargo  is,  I  think, 
not  tenable  to  the  extent  in  which  it  has 
been  thrown  out ;  for  though  in  the  ordinary 
state  of  things  he  is  a  stranger  to  the  cargo 
b^ond  the  purposes  of  s^fe  custody  and  con* 
veyance,  yet  in  cases  of  instant  and  unfbre* 
seen  and  unprovided  necessity  the  oharacter  of 
agent  and  supercargo  is  forced  upon  him,  not 
by  the  immediate  act  and  appointment  of 
the  owner,  but  by  the  general  policy  of  the 
law--*unless  the  law  can  be  supposed  to 
mean  that  valuable  property  on  his  hands  i» 
to  be  left  without  protection  and  care.  It 
must  unavoidably  be  admitted  that  in  some 
cases  he  must  exercise  the  discretion  of  an 
authorized  agent  over  the  cargo,  as  well  in 
the  prosecution  of  the  voyage  at  sea  as  in 
intermediate  ports  into  which  he  may  be 
eompelled  to  enter."  In  the  present  ease 
the  holder  of  the  bottomry  bond  has  a 
lemedy  against  the  ship,  but  not  against  the 
abip-^wner. 
AfuflMi  replied. 

Cnr»  adv.  puU. 

The  Court  having  directed  a  second  argu- 
ment, the  ease  was  again  argued  by  Martin^ 
for  the  plaintifF,  and  Sir  F.  Kelly  for  the 
defendant. 

Martin  (  WOUi  with  him,  April  SOth  and 
May  5tk),  in  support  of  Uie  demumr.*-^ 
The  language  of  Ssr  W.  Scott  in  The  GraU. 
iu4ine  being  somewhat  ambiguous,  has  been 
wrested  by  the  other  side  into  an  authority 
for  the  position  that  the  master  of  the  ship 
was  the  agent  for  the  owner  of  the  goods  only. 
9nt;»  independently  of  the  question  of  agency, 
the  master  has  audiority  in  cases  of  necessity 
to  deal  with  the  goods.  Any  num  in  the 
case  of  a  fire  may  go  into  the  house  where 
the  fire  is  raging  for  the  putpoie  of  preserving 


the  goods,  but  sndi  a  peiaoB  is  sot,  strictly 
speaking,  the  agent  of  the  owner  of  the 
house.  The  plaintiff's  goods  are  made 
surety  ior  the  debt  of  the  ship<«owner,  and 
the  latter  is  bound  to  indemnify  die  iaaaa 
on  the  authority  of  ExaU  v.  Partridge. 

[Pollock,  C.B. — Sar^ff  ▼.  ^s&ms  (9) 
was  the  case  of  a  master  of  a  ship,  who 
having  no  other  means  of  laising  noaej 
sold  part  of  the  cargo  in  payment  of  r^ain.] 

Secondly,  the  master  had  a  right  to  hypo- 
thecate the  oargo-^rAe  Qralitudiai,  p.  257. 
The  question  is,  whether  the  owner  of  tbe 
ahip  is  bound  to  indemnify  the  owner  of  tbe 
goods  whose  fHroperty  has  been  taken.  The 
decision  of  Sir  W.  Scott  aa  to  the  power  of 
the  master  to  hypothecate  or  aell  the  eu|0, 
has  been  adopted  by  Lord  Tenteiden,  ia  hs 
work  on  Shipping^  p.  371,  edit,  of  1847. 
Lord  Tenterden  says,  in  ease  of  sale  '*i{ 
the  ship  reach  the  place  of  destinatioD  the 
merchant  will  be  entitled  to  receive  the  clear 
value  for  which  the  goods  might  have  been 
sold  at  that  pkce."  The  autliority  lor  tbat 
position  is  Akre  v.  TMn,  at  Gnildkall, 
October  SOth,  1802,  befi^re  Letd  £Uen- 
borough,  C.J. 

[Parks,  B«— •'In  Richardion  v«  N<mm 
(10)  the  c^itain  had  sold  part  of  the  csigo 
for  repairs.  The  liability  to  indemnify  pro- 
ceeds  on  the  principle,  that  the  obtain  bsi 
employed  part  of  the  shipper's  goods  to 
enable  him  to  perform  his  do^  to  othen.] 

He  referred  toPowtUy.  Gudgeon^ Carta 
V.  WhiU,  Abhatt  on  Shippiag,  p.  118,  fF<^ 
9ier  V.  Saekampt  and  Aribmr  ▼•  Barton  (U). 
He  then  contended  that  the  dcdarstion 
good,  and  the  plea  bad,  and  cited  Boom 
Chapman{l2). 

[Parxb,  B.  refened  to  Fiiarhoom  t. 
Chapman  (l^y]. 

SirF,  KeUy  {Barttoa^  with  him),  oontn. 
<^Tbis  is  a  mere  speculative  aetioa,  and  it 
not  maintainable.  The  money  ia  this  esse 
was  borrowed  by  the  master,  not  in  his  die* 
racter  of  agent  for  the  ^p^ownsr,  bet 
for  the  bend&t  of  tiio  owner  of  tbe  cnxgo, 

(9)  9B.&C.7;  s.o.  1  Uw  J.  Bsp.  K3L  tH 

(10)  a  B.  &  Aid.  2S7. 

(11)  4  Ibid.  852. 

(12)  6  Mba.  «  Gr.  79S;  s.e.  IS  Uv  J.  B^ 
(n.b.)  C.P.  26. 

(18)  18  Mee.  ^  Wafa.  230 ;  n.o.ltU!9S.Kt9^ 
(v.8.)  Exch.  384. 
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who  alone  in  benefited.      It  must  be  ad<* 
mitted  that  where  money  is  borrowed  by 
the  master  to  be  laid  ont  in  repairs  for  the 
benefit  of  the  ship-owner,  and  the  master 
acts  as  agent  of  the  ship-owner,  the  hitter  is 
liable  for  those  contracts^   Bnt  that  mle  does 
not  apply  to  money  procnred  by  means  of  a 
bottomry  bond  where  the  sum  raised  exceeds 
Uie  value  of  the  ship.     In  vaeh  a  ease  the 
matter  is  acting  as  agent  for  some  other 
person  than  the  ship-owner.  Where  money 
is  bomrwed  on  a  bottomry  bond  the  ship 
only  is  pledged,  and  the  lender  must  look 
to  the  ship  only.    The  master  has  no  autho- 
rity to  borrow  on  the  credit  of  the  owner 
beyond  the  value  of  the  ship.     In  case  of 
necessity,  indeed,  he  is  agent  for  all  the 
parties  concerned,  acting  for  the  benefit  of 
eadi.    In  the  case  of  The  Oratitudme,  the 
argument  was,  that  the  master,  although  he 
vat  the  agent  of  the  ship-^owner,  was  not 
the  agent  for  the  owner  of  the  cargo* 

[They  then  read  a  large  portion  of  8hr  W« 
Scott's  judgment,  commencing  witii  the  pas-* 
sage  quoted  by  Sir  T.  Wilde.] 

If  the  ship  is  of  sufficient  Talue  to  pay  the 
money  borrowed,  the  ship  only  is  liable  ^ 
but  if  ii  is  not  sufficient^  then,  first  the 
freight  and  afterwards  the  owner  of  the 
cargo  Bsay  be  made  responsible.  In  fact, 
this  is  not  the  case  of  a  loan  of  ndney,  bnt 
a  pledging  of  the  ship.  The  owner  of  the 
cargo  derfves  benefit  from  the  pledgmg  of 
the  vessel,  and  ought  to  bear  his  share  of 
the  burthen*  Where  the  master  of  a  vessel 
lying  at  a  foreign  port  is  compelled  to  sell 
the  cargo,  and  casi  only  sell  it  at  a  loss, 
he  will  be  placed  ix  great  difficulty  if  the 
owner  of  the  cargo  is  permitted  to  recover 
the  money  against  the  owner  of  the  ship. 
The  learned  Judge  would  not  have  used  the 
language  he  is  represented  to  harve  used  in 
the  case  of  The  GnMndme  if  he  had  thottghl 
the  owner  of  the  eargo  had  a  remediy  against 
the  ship-owner. 
Martm  replied. 

Cwr.  mite.  suit. 

The  judgment  of  the  Court  was  now  deli- 
vered by— 

Poi.LOGK,^  C.B.-^ThlB  case^  which  is  one 
of  eonsiderable  importanee,  was  argued  fo* 
the  seeond  tine  in  Eaater  terns  last,  beJbra 
my  Brothers  Parke,  IMfe,  Piatt,  and!  mys^. 


having  been  previously  heard  when  my 
Brother  Alderson  was  present.  The  ques- 
tion arises  6n  a  demurrer  Vb  a  plea  to  tbei 
first  count  of  a  declaration  in  assumpsil, 
brought  by  the  shipper  of  goods,  from  Pet-' 
nambttco  to  London,  against  the  ship-owner, 
to  recover'  compensation  for  the  loss  he 
had  sustained,  the  master  having,  in  eon* 
sequence  of  damage  to  the  ship  by  perils  of 
the  seas  in  a  foreign  port,  properly  hypcH 
thecated  for  the  necessary  repairs  the  ship 
and  also  the  fre^ht  and  eargo,  including  the 
plaintiff's  goods,  by  one  bottomry  bond ; 
and  the  goods  having  beeotne  liable,  on  the 
deficiency  of  thsf  ship  and  fipeight  to  pay 
the  difference,  and  tiie  plaintiff  having  been 
compelled  to  pay  it.  The  Ihcts  ttre  stated 
at  length  on  the  record,  and  made  the  con- 
sideration for  a  promise  by  the  defendant 
to  indemmiiy;  and  the  question  on  Ad 
deelaratiGn  is,  whether  these  ikets  raise  an 
implied,  or  are  »  good  consideration  for  ail 
express,  promise  to  do  so.  There  is  a  plea 
which  states  that  the  bottomry  bond  waselA-* 
euted  by  the  master  without  the  defendant's 
express  authority,  and  that  when  so  executed 
the  costs  and  expenses  exceeded  in  amount 
what  would  be  the  value  of  the  ship  whett 
r^aired  and  its  freight,  and  that  the  defendant 
when  he  received  notice  thereof  abandoned 
the  ship  smd  freight,  and  <Hd  not  ratify  the 
act  of  the  master.  But  there  is  no  doubt 
that  notwithstafiding  thotfs  drcumstances, 
the  bond  was  valid,  for  it  is  elear  lihat  a 
merchant  advancing  money  on-  bottomry 
in  a  foreign  port,  though  bound  to  sheli^  a 
reasonable  ease  of  unpfovided  necessity  for 
the  advance  firom  the  wseat  of  vepanr  or 
otherwise,  is  not  bound  to  inqitkef  into  the 
expediency  of  incurring  l&e  es pense  of 
those  repaics,^  with'  referenee  to>  the  intexest 
of  the  ownei^r^e  FAflte(14>;  aaid  on 
the  argument.  Sir  F.  Kelly  admitted  the 
vaHdity  of  the  bond.  The  question  then 
is^  whether,  under  the  eSrrnmstanees  stated 
in  the  declaiution,  the  defendant  is  rsspoft* 
siUe  to  the  plaintiff  for  the  sum-  he  had 
been  obliged  to  pay ;  and  we  are  aU  oleariy 
of  opinkm  that  he  isi  It  is  the  priaiary 
duty  of  the  master  acting  for  the  owner  to 
do  Ib8  best  t&  convey  this  eaigo  to  ils^  pkiie 
ef  destinadon  in  the  same  ship,  and  in  tsasa 

(14*)  1  W.  Rob.  Adm.  Rep.  10. 
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of  damage  to  repair  it.  "  He  ought  to  look 
out  for  die  means  of  accomplishing  his  own 
and  his  employer's  contract,  that  is,  the 
safe  conveyance  of  the  property  intrusted  to 
his  care,  and  with  some  vehicle  which  he 
had  contracted  to  furnish'* — The  Graii" 
tudine.  The  owner  of  the  goods  is  under 
no  obligation  to  contribute  to  any  expenses 
except  such  as  constitute  a  genend  average, 
and  the  repairs  in  this  particular  case 
do  not  fall  under  that  description.  To 
accomplish  the  object  of  repairing  the  vessel, 
the  master  is  authorized  to  bind  his  owner, 
by  causing  the  repairs  to  be  done  on  his 
credit,  in  which  case  the  tradesmen  may  sue 
the  owner,  or  by  borrowing  money  on  his 
credit  where  that  is  necessary,  in  which 
case  the  lender  has  his  remedy  against  the 
owner,  or  by  selling  a  portion  of  the  cargo, 
which  is  in  effect  borrowing  firom  the  shipper 
through  the  medium  of  a  sale — Richardson 
v.  Nourse;  and  in  this  case  the  shipper 
may  sue  the  ship-owner,  or  the  master  may 
hypothecate  part  or  the  whole  of  the  cargo, 
wUch  gives  a  right  to  the  proprietor  of  it 
to  recover  compensation  from  the  owner 
of  the  vessel.  All  these  are  merely  modes 
of  raising  money  by  the  agent  of  the  ship- 
owner on  his  account,  and  for  his  use,  to 
enable  him  to  do  his  duty  by  repairing  the 
vessel,  and  in  all  the  ship-owner  must  pay 
the  lender.  The  agency  to  borrow  by  these 
variods  modes,  and  so  to  bind  his  employer 
to  the  lender,  is  cast  upon  the.  master  by 
the  necessity  of  the  case.  That  the  ship- 
owner was  bound  in  all  these  cases  to  repay 
the  money  borrowed  was  not  disputed  by 
Sir  F.  KeUy,  but  he  argued  that  the  bot- 
tomry of  the  ship  by  the  master  made  all 
the  ^fference,  and  had  the  effect  of  limiting 
the  responsibility  of  the  owner  to  the  value 
of  the  ship  and  freight,  and  that  to  be 
enforced  by  a  remedy  against  the  ship  only. 
He  could  not  contend  that  if  there  was  a 
sale  or  hypothecation  before  or  after  the 
bottomry,  the  owner  would  not  be  liable 
for  the  amount  borrowed  by  means  thereof^ 
and  he  was  therefore  obliged  to  limit  the 
freedom  from  further  responsibility  to  the 
single  case  where  the  hypothecation  of  the 
ship  and  cargo  was  effected  by  one  instru- 
ment. For  this  position  there  is  no  prin- 
ciple, nor  when  properly  considered  any 
authority.     The  bottomry  bond  gives  no 


remedy  to  the  lender  against  the  ovner  of 
the  ship,  nor  against  the  owner  of  the  cngo 
personally :  the  reoEiedy  is  im  roa,  in  bodi 
cases.     But  as  between  the  frei^itor  and 
ship-owner  the  cargo  of  the  former  is  pledged 
to  secure  the  debt  of  the  latter ;  and  ^iim 
the  former  has  been  compelled  to  pay  tbe 
debt  through  the  medium  of  the  pledge,  he 
must  be  reimbursed.    What  difference  can 
it  make  on  principle,  whether  tins  liabQitj 
of  the  ship  by  bottomry  is  by  a  aepsnUe  in- 
strumentor  by  thesameas  that  whidiattacfacs 
liability  to  the  cargo  ?     The  supposed  aor 
thority  for  this  proposition,  and  whieh  wai 
mainly  relied  on  by  Sir  F.  Kelly,  waa  some 
part  of  the  judgment  of  Lord  Stowdl  m  the 
case   of  the   Graiiiudine.     The  language 
then  made  use  of  by  that  eminent  Judge, 
if  taken  literally,  appears  to  sanction  the 
notion  that  the  master  is  acting  merdy  as 
the  agent  of  the  shipper  in  hypotheci^ 
the  cargo ;   that  the  hypothecation  is  fat 
his  benefit,  and  that  he  must  bear  the  be. 
But  the  judgment  must  be  understood  te- 
eundum  subjectam  materiam*    The  qnestloo 
in  that  case  was,  whether  the  act  of  the 
master    in    hypothecating  the  csrgo  vaa 
done  by  the  implied  authority  of  the  shipper 
80  as  to  ^ve  the  pledgee  a  good  tiile.    Tbk 
was  the  questbn  in  the  cause;  not  whe- 
ther that  act  of  the  master  would  give  a 
remedy  to  the  shipper  against  the  owner  oC 
the  vessel,— a  question  entirely  beside  the 
case  ;   the  opinion  there  expressed,  that 
the  master  had  an  authority  arising  fron 
the  necessity  of  the  case  to  bind  the  ship- 
per, meaning  only  that  he  was  hound  as  to 
pledgee  or  purchaser  of  the  goods,  whose 
title  could  not  be  impugned ;  and  the  pledgee 
was  the  plaintiff  in  that  suit. 

The  authority  which  necessity  gives  the 
master  to  borrow  for  his  ben^t  would  net 
be  effectual ;  no  borrowing  could  take  place 
through  the  medium  of  sale  or  hypotheesr 
tion  of  part,  or  the  hypothecatiott  dT  all  the 
cargo,  unless  a  good  title  could  thereby  be 
given  to  the  purchaser  or  pledgee.  There 
is  an  agency,  therefore,  created  by  the  sanie 
necessity,  and  given  by  the  shipper  to  ^ 
master,  to  bind  him  by  the  sale  or  pledge. 
But  the  agency  for  the  firei^ter  is  wnfiaed 
to  cases  of  necessity  affecting  hii  intere^ 
and  whffii  the  sale  or  pledge  is  |&*f^7  ^ 
indirectly  for  his  benefit.    It  is 
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beneficial  when  goods  are  damaged  by  the 
perils  of  the  sea  and  sold ;  it  is  directly 
80  where  there  is  damage  to  the  ship,  and 
repairs  of  the  ship  become  necessary  for 
the  benefit  of  the  whole  adventure.  In  all 
other  cases  where  by  no  possibility  the 
shipper  could  derire  benefit,  there  is  no 
impUed  authority  firom  him  to  the  master, 
and  the  act  of  sale  or  pledge  would  be 
simply  wrongful.  This  authority  firom  the 
shipper  to  the  master  to  give  a  good  title 
by  a  sale  or  pledge  is  explained  and  limited 
by  Lord  Stowell,  in  his  celebrated  judgment 
in  the  case  of  the  GratUvdine  above  rderred 


to ;  and  the  observations  on  which  so  much 
stress  was  laid  by  Sir  F.  Kelly  are  to  be 
understood  as  made  with  reference  to  this 
authority ;  and  so  understood,  they  do  not 
afiect  the  present  question,  which  is  not 
one  between  shipper  and  creditor.  Another 
part  of  Lord  Stowell's  observations,  as  to 
contribution,  or  the  sale  of  part,  are  appli- 
cable to  cases  of  general  average  only,  and 
must  have  been  made  with  reference  to 
such  a  case.  We  are  all  clearly  of  opinion 
that  the  plaintiff  in  this  case  is  entitled  to 
our  judgment. 

Judgment  for  the  plaintiff. 


END  OF  EASTER  TERM,  1848. 
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8B&RSLL  0.  ALLEN. 


Coniracti  Construction  of -^  Pleading '^ 
Attome^f-^Retainer, 

The  declaration  atated  that  the  plaintiff 
was  the  attorney  of  a  certain  railway  com" 
pany  ;  that  it  was  intended  to  apply  for  an 
act  for  the  incorporation  of  the  same,  and 
that  in  consideration  that  the  managing 
committee  of  the  said  railway  would,  by  the 
permission  and  at  the  instance  of  the  plain-- 
tiff,  retain  the  defendant  as  attorney  about 
performing  certain  business  for  the  company, 
in  preparing  books  of  reference,  serving 
notices  on  the  landowners,  and  doing  the 
conveyancing  business  consequent  upon  the 
act  of  parliament  being  obtained,  if  such 
act  should  be  so  obtained,  he,  the  defendant, 
promised  to  aUow  the  plaintiff  one-third  part 
of  the  profits  of  the  said  business.  Aver» 
ment,  thai  the  said  managing  committee  did, 
with  the  permission  and  at  the  instance  of 
the  plaintiff,  retain  the  defendant  as  attorney 
in  and  about  the  performing  certain  work 
and  business  for  the  said  company,  in  prc" 
paring  books  of  reference,  serving  notices  on 
landowners,  and  were  ready  and  willing  to 
retain  the  defendant  in  and  about  the  coU' 
veyaneing  business  consequent  upon  the  said 
intended  act  of  parliament  being  obtained,  if 
the  said  act  had  been  obtained.  Breach, 
non-payment  of  the  third  part  of  the  profits : 
^Held,  that  the  declaration  was  bad,  the 
meaning  of  the  contract  being,  that  the  work 
to  be  done,  and  not  the  retainer,  was  to  be 
contingent  upon  the  passing  of  the  act  of 
parliament. 


Assumpsit  The  declaration  stated  tint 
the  plaintiff  was  the  attorney  and  solicitor  of, 
and  employed  hy  certain  peraons  (namisg 
them),  being  the  committee  of  managemcot 
of  a  certain  railway  company,  of  winch  tlie 
plaintiff  had  been  registered  as  the  solidtar ; 
that  it  was  intended  to  apply  for  and  pro- 
cure an  act  for  incorporating  the  ssad  com* 
pany,  and  that  the  plaintiff  would  btve 
obtained  great  gains  and  profits  shout  the 
business  of  the  said  company ;  that  in  con- 
sideration that  the  said  committee  of  msiuge- 
ment  would,  by  and  with  the  consent  of  the 
plaintiff  and  at  his  instance,  retain  the  de- 
fendant as  attorney  and  solicitor  in  and  about 
the  performing*  of  certain  work  as  sodi 
attorney  and  solicitor  for  the  said  oompsnjt 
so  far  as  the  same  might  concern  a  eertim 
portion  of  the  said  intended  rsilway  m  tad 
about  the  preparing  books  of  refBreooe, 
serving  notices  on  the  landowners,  and  dabg 
the  conveyancing  business  consequent  npoi 
the  said  intended  act  of  purliameit  hcBg 
obtained,  as  aforesaid,  if  such  act  should  I* 
so  obtained  the  defendant  promised  the 
plaintiff  that  he,  the  defendant,  would  sOov 
him  one-third  part  of  the  profits  anosg  tD 
the  defendant  from  the  performing  by  the  de* 
fendant  of  such  work  and  business  as  afiice- 
said,  and  would  pay  him  such  third  psit  of 
the  said  profits  within  a  reasonable  time  after 
the  securing  thereof  to  the  defendant.  Aver- 
ment, that  the  said  committee  of  maasge- 
ment  did  with  the  consent  of  the  plttBt^ 
and  at  his  instance, "  retain  tiie  defcndsar  m 
and  about  the  performing  of  certsin''  woik 
and  business  as  the  attorney  and  soBdftDrof 
the  said  company,  so  &r  as  the: 
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tamed  to  a  certain  portion  of  the  said  rail- 
way»  to  iirit,  in  and  about  the  preparing 
books  of  reference,  serving  notices  on  land- 
owners, and  doing  other  acts  and  business 
for  the  said  company  as  such  attorney  and 
solicitor,  and  were  ready  and  willing  to 
retain  the  defendant  to  do,  and  in  and  about 
the   doing  of   the  conveyancing  business 
consequent  upon  the  said  intended  act  of 
parliament  being  obtained,  if  the  said  act  had 
been  obtained,  so  far  as  such  conveyancing 
busineas  appertained  to  the  said  district,  but 
the  said  act  had  not,  in  fact,  up  to  and  at 
the  time  of  the  commencement  of  this  suit 
been  obtained.  [The  declaration  then  alleged 
that  the  defendant  did  perform  work  lor  the 
company ;   that  a  large  sum  of  money  had 
been  paid  to  him  by  the  company,  and  that 
he  had  not  paid  over  one-third  part  of  the 
profits  to  the  plaintiff.] 

Demurrer,    assigning,    amongst     other 
grounds,  that  the  time  when  the  said  ma- 
naging committee  were  to  retain  the  defen- 
dant as  attorney  and  solicitor  was  not  alleged, 
and  could  not  be  ascertained  with  due  cer- 
tainty, whether  it  was  to  be  made  forthwith 
after,  or  within  a  reasonable  time  after,  or  at 
any  time  after  such  making  of  the  promise. 
M*  Smithy  in  support  of  the  demurrer.-— 
The  declaration  is  bad  for  uncertainty.  The 
averment  of  performance  ought  to  be  an 
aveiment  of  an  absolute  retainer  to  do  the 
w-ork  contingendy  upon  the  act  passing, 
w^bereas  the  averment  is  of  a  contingent 
retainer  merely ;  or  rather  it  is  an  excuse 
by  the  plaintiff  for  not  giving  a  retainer  as 
to  part,  on  the  ground  of  the  act  not  having 
paaised.    The  contingency  of  the  act  passing 
afEecta  not  the  retainer,  whidi  is  to  be  givoi 
at  all  events,  but  the  work  to  be  done  by 
the  defendant. 

ZiisA,  for  the  defendant,  being  called  on 
by  the  Court  (1)  to  determine  whether  he 
ufrould  amend,  elected  to  do  so. 

Judgment  accordingly. 


1848. 
June  14 


,15./ 


SYM0MD8  V.  DIMSDALE. 


Couwiy  Courts  —  Writ  of  Certiorari  — 
p  ^  10  Vict.  e.  95.  3.  90. 

^  writ  of  certiorari  to  remove  a  plaint  from 
th^  comUy  eioiart  may  issue^  under  the  9  ^10 

Ct)  PoUoek,  C.B.,  Aldenon.B.,  Rolfe,  B.  and 
l>latt,  B. 


Viet.  e.  95.  s.  90,  upon  an  ex  parte  appU" 
eation^  if  the  Judge,  in  the  exercise  of  his 
discretion,  thinks  ii  proper  to  grant  leave 
without  notice  to  the  other  party. 

In  this  case  a  rule  had  been  obtained  to 
set  aside  a  certiorari  issued,  pursuant  to  leave 
granted  by  Piatt,  B.,  to  remove  a  cause  from 
the  County  Court  of  Oxford. 

The  affidavits  on  both  sides  shewed  that 
a  plaint  was  levied  in  the  County  Court  of 
Oxford  by  the  plaintiff,  a  horse-dealer,  at 
Oxford,  to  recover  18/.  for  the  hire  of  horses 
and  gigs,  supplied  to  the  defendant  whilst 
resident  in  the  university  as  an  under- 
graduate* The  defendant  gave  notice,  under 
the  76th  section  of  the  Small  Debts  Act, 
9  &  10  Vict.  c.  95,  that  he  intended  to 
set  up,  by  way  of  defence,  his  infancy. 
On  the  evening  of  the  2did  of  May  the 
plaintiff  served  the  defendant  with  nodce, 
pursuant  to  the  70th  section,  that  he  meant 
to  try  the  cause  by  a  jury  on  the  26th .  The 
24th  being  Her  Majesty's  birthday,  no 
Judge  was  at  chambers  on  that  day ;  but  on 
the  morning  of  the  25th  the  defendant,  on 
the  ground  that  a  question  as  to  what  are 
necessaries  for  an  iidant  could  not  be  fairly 
tried  by  an  Oxford  jury,  obtained  leave  from 
Piatt,  B.,  under  the  90th  section,  to  issue  a 
writ  of  certiorari.  No  notice  of  the  appli- 
cation was  given  to  the  plaintiff,  and  the  pro- 
ceedings at  chambers  were  entirely  ev  jiarle. 
The  writ  of  certiorari  was  served  on  the 
morning  of  the  26th,  before  the  trial  came 
on.  The  rule  was  obtained  on  the  ground 
that  a  Judge  has  no  authority  to  give  leave 
to  issue  a  writ  under  the  90th  section  unless 
the  other  party  has  notice  <^  the  proceed- 
ing, so  that  he  may  be  heard  if  he  pleases. 

fVhateley  and  Barstow  shewed  cause 
(June  14). 

[Per  CtfrMiin.*— We  are  satisfied  that, 
under  the  circumstances,  there  was  sufficient 
ground  lor  issuing  the  writ,  and  that  there  waa 
a  sufficient  reason  for  dispensing  with  notice 
to  the  other  party  if  the  Judge  had  power 
to  dispense  with  it  under  any  circumstances.] 

The  sole  question,  then,  is  whether  the 
Judge  could  legally  allow  the  writ  to  issue  on 
an  ex  parte  application.  That  depends  on  the 
construction  of  the  9  &  10  Vict.  c.  95.  s.  90, 
which  enacts  "  that  no  plaint  entered  in  any 
court  holden  under  this  act  shall  be  removed 
or  removable  from  the  said  court  into  any 
of  Her  Majesty's  superior  courts  of  record 
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by  any  writ  or  process,  unless  the  debt  or 
damage  claimed  shall  exceed  51.,  and  then 
only  by  leave  of  a  Judge  of  one  of  the  said 
superior  courts,  in  cases  which  shall  appear 
to  the  Judge  fit  to-  be  tried  in  one  of  the 
superior  courts,  and  upon  such  terms  as  to 
payment  of  costs,  giving  security  for  debt  or 
costs,  or  such  other  terms,  as  he  shall  think 
fit."  If  a  construction  is  put  upon  this 
enactment  rendering  it  necessary  to  give  the 
other  party  notice  in  all  cases,  the  act  would 
often  be  inoperative.  In  the  present  case 
it  was  barely  possible  to  serve  the  cer^ 
Horari  in  time ;  and  if  the  plaint  had  been 
levied  in  a  county  court  in  a  remote  part  of 
the  country  it  would  have  been  impossible ; 
and  it  would  manifestly  have  been  practically 
impossible  in  the  present  case  to  find  the 
pliuntiff  (who  might,  perhaps,  keep  out  of 
the  way)  in  time  to  give  notice  of  the  appli-> 
cation  to  the  Judge,  and  then  to  obtain  the 
writ  in  the  space  of  two  days,  one  of  which 
WM  a  holiday.  Au  e*  parte  applica- 
tion  may  be  primd  facie  suspicious,  and 
the  Judge,  in  the  exercise  of  his  discre- 
tion, may  require  it  to  be  explained  why 
the  other  side  had  no  notice;  but  there  is 
nothing  in  the  act  imperatively  requiring 
notice  to  the  other  side,  and  convenience 
and  analogy  shew  that  it  is  not  requisite  in 
all  cases.  The  writ  of  certiorari  at  common 
law  is  a  writ  of  xight^Landont  v.  iSAte^  (1), 
and,  like  all  writs  of  right,  issues  ex  parte: 
so  is  the  habeas  corptts  etnii  eaued  to  remove 
a  cause  from  the  Palace  Court :  even  a  writ 
of  capjof,  which  afiects  the  liberty  6f  the 
subject,  issues  ex  parte.  The  words  and 
meaning  of  the  act  enlarge  the  Judge's  power 
by  giving  him  authority  to  fetter  the  issuing 
of  Uie  writ  by  such  terms  as  he  pleases,  and 
do  not  clog  the  discretion  of  the  Judge  by 
insisting  upon  notice. 

Keating,  in  support  of  the  rule.  —  The 
enactment  requires  the  Judge  to  exercise  a 
discretion  on  the  terms  on  which  the  writ  is 
to  issue.  These  terms  may  affect  the  plain- 
tiff's  interest ;  for  instance,  in  the  present 
case  the  plaintiff  has,  in  consequence  of  this 
writ,  thrown  away  the  costs  of  the  pro- 
ceedings in  the  court  below,  and  there  may 
be  cases  in  which  he  would  be  more  seriously 
affected.  It  is  contrary  to  all  principle 
that  a  Judge  should  decide  ex  parte  con- 
clusively on  any  matter  without  hearing 
both  sides. 

(1)  8  Dowl.  P.C.  90. 


[Aldkrson,  B.— The  question  is,  whether 
the  enactment  gives  the  Judge  a  diicredoa 
which  he  will  do  well  to  exerdse  in  geooil 
by  hearing  both  sides,  but  whidi  he  may 
under  special  drcumstanoes  exercise  vithoiit 
that  which  is  in  general  desirable,  or  whether 
notice  is  indispensable.  The  wording  of 
the  section  seems  to  give  a  genend  power 
to  remove  a  plaint  above  51.,  and  then  adds 
a  restriction,  that  it  mast  be  by  leave  of  a 
Judge.] 

i^d  of  a  Judge  exercising  a  diseretion, 
which  he  cannot  duly  exercise  without  hear- 
ing both  parties. 

Cur.  adv.  wmU. 

Pollock,  C.B.  now  (June  15)  detircred 
the  judgment  of  the  Court. — We  ttunk 
this  rule  should  be  discharged.  The  qoes- 
tion  depends  upon  the  true  construcdon 
of  the  90th  section  of  the  Small  Debts  Act 
[His  Lordship  read  the  section.]  The 
question  is,  whether  the  latter  words,  ^as 
he  shall  ddnk  fit,'*  necessarily  impcnt  dist 
the  Judge  should  have  both  parties  before 
him  in  order  that  he  may  be  in  a  situatioa 
to  exercise  his  discretion.  We  are  aOof 
opinion  that  this  is  not  so,  and  that  the  writ 
may  issue  ex  parte  if  the  Judge  is  satkfied 
that  it  ought  to  do  so. 

In  general,  the  writ  of  certiormri  k  the 
right  of  the  subject  at  oommon  law,  and 
though  it  is  taken  away  in  many  cases  hj 
different  acts  of  parlisanent  we  think  die 
analogy  of  common  law  ought  to  be  M- 
lowed ;  and  as  at  common  law  the  applicstiofl 
for  a  writ  of  certiorari  is  always  ex  p&rit, 
we  think  that  the  authority  of  the  Judge, 
or  rather  the  right  of  the  subject,  AtM 
not  be  taken  away  without  express  words* 

The  enactment  here  is  not  firapoed  to  fetter 
the  power  of  the  Ju^,  but  to  give  him 
additional  power.  He  may  inquire  into  all 
the  circumstances  and  clog  the  vsoingoC 
the  writ  by  such  terms  as  he  thinks  fit. 
This  he  may  do  without  having  the  other 
party  before  him.  There  are  neither  express 
words  nor  necessary  reasons  to  Inoit  the 
power  of  the  Judge.  The  rule  nost  thcw- 
fore  be  discharged,  and  as  it  is  aa  sppnl 
from  the  decision  of  a  Judge,  not  in  cosHe- 
quence  of  any  intimation  of  his,  it  mat  he 
discharged  with  costs. 

Xuk  dieeharyedf  witk 
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1848.  /      PLATELt  V.  BEVILL. 

May  2, 5, 81.  \     Jacobs  v,  hyde. 

Insohfent-^Order  for  ProteeUon^^*J  4"  ^ 
VieU  e.  96—6  ^  6  Fid.  c.  116.  s.  10  — 
Pleadm^'^Plea  m  bar. 

A  final  order  obtained  by  an  insolvent 
under  the  7  ^  S  Vict.  c.  96.  constitutes  an 
absolute  bar  to  an  action  for  the  debt  as  to 
which  it  is  a  protection. 

To  an  action  of  debt  the  defendant  plead- 
ed that  after  the  accruing  of  the  debt,  and 
after  the  passing  of  the  5  4*  6  Vict.  c.  116, 
and  before  the  passing  of  the  7  ^  S  Vict. 
c.  96,  and  before  the  commencement  of  the 
suit,  4'Cm  a  petition  for  protection  from 
process  was  duly  presented  by  the  defendant 
to  the  Court  of  Bankruptcy,  and  afterwards 
filed  therein;  and  that  thereupon  and  after 
the  passing  of  the  secondly -mentioned  act,  a 
final  order  >  for  protection  and  distribution 
was  made  in  the  matter  of  the  petition  by 
a  Commissioner  of  the  Court  of  Bankruptcy  ; 
and  that  the.  debt  accrued  before  the  filing 
qf  the  petition  :'^Held,  that  the  plea  was 
good  both  inform  and  substance. 

Debt.     The  declaration  contained  only 
the  money  counts. 

Plea-— That  after  the  accruing  of  the  said 
debts  and  causes  of  action  in  the  said  decla- 
ration mentioned,  and  after  the  passing  of 
an  act  of  parliament  passed  in  a  session 
of  parliament  held  in  the  5th  and  6th  years 
of  tbe  reign  of  Her  present  Majesty  Queen 
Victoria,  intituled  *  An  Act  for  the  relief  of 
insolvent  debtors,'  and  before  the  passing 
of  a  certain  other  act  of  parliament  passed 
in    a  session  of  parliament   held  in  the 
7th  and  8th  years  of  the  reign  of  her  said 
Majesty,  intituled  'An  Act  to  amend  the  law 
of  iosolTcncy,  bankruptcy  and  execution,' 
and  before  Uie  commencement  of  this  suit, 
to  wit,  on  the  22nd  day  of  July,  a.d.  1844, 
a  petition  for  the  protection  of  the  defendant 
from  process  was  duly^  and  according  to 
the  form  of  the  statute  in  such  case  made 
and  provided,  presented  by  the  defendant 
to  Her  Majesty's  Court  of  Bankruptcy,  and 
afterwards,  to  wit,  on  the  day  and  year  afore- 
said, filed  in  the  said  court,  and  thereupon 
afterwards,  and  before  the  eommencement  of 
this  suit,  and  after  the  passing  of  the  said 
secondly  •mentioned  act,  to  wit,  on  tbe  26th 
New  Series,  XVII.— Ezcheq. 


day  of  September  1844,  a  final  order  for 
protection  and  distribution' was' made  in  the 
matter  of  the  said  petition  by  Joshua  Evans, 
Esq.,  a  Commissioner  of  the  said  Court  of 
Bankruptcy,  duly  authorised  in  that  behalf. 
That  tbe  said  several  debts  and  causes  of 
action  in  the  declaration  mentioned,  and 
each  and  every  of  them  and  every  part 
thereof,  accrued  before  the  date  of  the  said 
filing  of  the  said  petition  in  the  said  Court 
of  Bankruptcy.     Verification, 

Special  demurrer  upon  tbe  ground  that  the 
plea  was  not  in  the  form  authorized  by  the 
statute ;  that  the  proceeding  of  the  Court  in 
the  matter  of  the  said  petition  and  the  final 
order  of  the  Commissioner  were  not  averred 
in  the  plea  to  have  been  entered  of  record ; 
that  the  plea  did  not  shew  that  tbe  first 
order  was  signed  by  the  Commissioner; 
that  the  plea  should  have  shewn  who  waff 
protected  by  the  order,  and  what  was  thereby 
ordered  to  be  distributed ;  that  the  plea 
ought  to  have  shewn  the  form  of  the  order ; 
tliat  after  the  passing  of  the  statute  of  the 
7  &  8  Vict«  c.  96t  the  Commissioner  had 
no  power  to  make  an  order  which  would 
be  a  bar  to  the  action. 

Butt,  for  the  plaintiff'(May  5).— First,  this 
plea  is  bad  in  substance.  It  has  been  de- 
cided in  Toomerr.  Gingell  (1)  that  an  order 
for  protection,  made  under  the  7  &  8  Vict, 
c.  96,  protects  the  person  of  the  insolvent 
only  from  process.  Maule,  J.  in  that  case 
observes,  that  that  statute  does  not  make 
the  order  for  protection  a  plea  in  bar. 
Secondly,  if  the  Court  should  think  that 
the  10th  section  of  the  5  &  6  Vict.  c.  116. 
is  still  in  force,  and  that  the  plea  in  efiPect 
states  an  order  made  under  that  section, 
the  plea  is  bad  in  form  upon  the  grounds 
specially  stated  in  the  demurrer — Lewis  v. 
Harris{2),  Gillon  v.  Deare{Z),  Cook  v. 
Henson  (4),  Tyler  v.  Shinton  (5). 

Ring,  who  appeared  for  the  defendant, 
wa^.not  called  upon. 

[Parke,  B.-^We  all  think  that  under 
the  authority  of  Cook  v.  Henson  this  plea 


(1)  4  Dowl.  &  L.  P.C.  182 ;  8.  c.  15  Law  J.  Rep. 
(n.8.)C.P.  255. 

(2)  Ante,  Q.B.  129. 

(3)  8  Dowl.  6l  L.  P.C.  142  ;  t.  c.  15  Law  J.  Rep. 
(II.B.)  C.P.  25. 

(4)  1  Com.  B.  908  \  a.  c.  14  Law  J.  Rep.  (n.s.) 
C.P.  295. 

(5)  15  Law  J.  Rep.  (M.S.)  Q.B.  204. 
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is  in  form  sufficient.     The  other  point  we 
will  consider.] 

Cur.  adv.  vicll. 

In  the  case  of  Jacob$  y.  Hyde^  which  was 
also  an  action  of  debt,  and  in  which  the  plea 
was  similar  in  substance  to  the  above,  the 
plaintiff  had  replied  "  that  a  final  order  for 
protection  and  distribution  was  not  made 
modo  etformd;  whereon  issue  was  joined." 

At  the  trial,  before  Pollock,  C.B.,  at  the 
London  Sittings  after  Hilary  term,  1847f 
the  defendant  put  in  evidence  in  support  of 
his  plea,  an  order  for  protection  made  under 
the  7  &  8  Vict.  c.  96.  The  learned  Jndge 
was  of  opinion  that  this  was  an  order  pro- 
tecting the  person  of  the  defendant  only, 
and  that  the  plea  was  therefore  not  proved. 

A  rule  for  a  new  trial  on  the  ground  of 
misdirection  having  been  obtained, — 

Humfrey  and  Hunter  shewed  cause  (May 
2),  relying  on  the  case  of  7V>omer  v.  GingeU, 

Hake,  contr^. — The  plea  is  drawn  in  the 
words  of  the  10th  section  of  the  5  &  6 
Vict.  c.  116.  and  discloses  a  final  order; 
stating  it  not  in  terms,  but  according  to  the 
legal  effect  imparted  to  it  by  the  statute. 
The  order  is  in  terms  a  protection  to  the 
person  only ;  and  does  not  purport  either 
to  vest  the  insolvent's  estate  in  assignees 
or  to  distribute  it,  but  both  these  effects 
issue  upon  the  passing  of  it  (sect.  7)»  and 
the  distribution  of  the  future  estate  is  to 
take  place  under  the  direction  of  the  Court 
(sect.  12).  If  the  final  order  shall  be  re- 
fused, the  10th  section  of  the  7  &  8  Vict, 
c.  96.  divests  the  estate  out  of.  the  official 
assignee,  and  revests  it  in  the  petitioner. 
The  order  is,  therefore,  a  cause  of  effecting  a 
distribution  as  much  as  if  it  had  purported 
on  the  £Rce  of  it  to  be  an  order  for  distribu- 
tion. The  plea  in  Toomer  v.  GingeU  was  bad 
for  not  stating  that  the  defendant's  property 
was  liable  to  distribution,  but  that  case 
is  no  authority  for  the  plaintiff  in  this  case. 
The  observations,  indeed,  of  Maule,  J.  in 
that  case  are  in  favour  of  the  plaintiff's 
view,  but  those  observations  were  extra- 
judicial and  cannot  be  supported.  It  clearly 
was  not  the  intention  of  the  legislature  to 
repeal  the  10th  section  of  the  5  &  6  Vict. 
Cf  116,  for  by  sect.  30.  of  the  subsequent 
act,  the  legislature  expressly  reserves  to  the 
insolvent  "  every  benefit  and  protection"  in 
respect  to  his  debts  which  were  afforded 


"  in  the  recited  act  and  in  this  act,"  and  by 
sect.  74.  it  is  enacted  that  nothing  in  the 
7  &  8  Vict.  c.  96.  "  shall  be  oonstnied  to 
repeal,  affect,  or  in  any  manner  alter  the 
provisions  of  the  5  &  6  Vict.  c.  116.  ex- 
cept so  far  as  is  expressly  provided,  or 
except  so  far  as  the  provisions  of  the  5  &  6 
Vict.  c.  116.  may  be  inconsistent  with  or 
at  variance  with  the  provisions  of  the  7&S 
Vict.  c.  96."  These  acts,  therefore,  sfaonld 
be  construed  as  one  act ;  and  the  result  is, 
that  an  order  for  protection  made  under  the 
7  &  8  Vict.  c.  96.  has  the  efieet  of  sn 
order  made  under  the  60th  section  of  the 
5  &  6  Vict.  c.  116,  and  distributes  the 
estate  of  the  insolvent  as  well  as  protects 
his  person. 

Cur.  ode.  emU. 

The  judgment  of  the  Court(6)  in  PkuU 
V.  Bevillf  was  now  (May  31)  delivered  by — 

RoLFB,  B. — [After  stating  the  pleadings, 
his  Lordship  proceeded] : — In  the  oonrse  of 
the  argument  the  Court  intimated  its  opinion 
that  the  plea  was  sufficient  in  form,  and 
stated  all  that  by  the  statute  of  the  5  &  6 
Vict.  c.  116.  s.  10.  was  required  to  consti- 
tute a  good  defence.  The  only  remaining 
question  was,  whether  the  final  order,  ob- 
tained under  the  7  &  8  Vict.  c.  96,  consti- 
tutes an  absolute  bar  to  an  action  for  the 
debts  as  to  which  it  is  a  protection,  or 
operates  only  as  a  protection  to  the  person 
of  the  insolvent ;  in  which  latter  case  it  ought 
not  to  be  pleaded  as  an  absolute  bar,  bat 
specially  in  bar  of  execution  against  the 
person  only.  We  are  of  opinion  that  it 
is  an  absolute  bar,  and  consequently  our 
judgment  must  be  for  the  defendant  We 
have  to  construe  the  provisions  of  two  acts 
of  parliament,  which  are  by  no  means  clearly 
expressed,  espedaUy  the  latter,  the  woiding 
of  which,  particularly  of  the  form  given  in 
the  schedide  for  the  order  of  protectioD,  is 
likely  to  mislead  the  reader;  but  on  a  care- 
ful consideration  of  the  clauses  of  bodi  ads, 
we  think  the  intention  of  the  legislature  is 
sufficiently  plain,  and  that  there  is  no  diffe- 
rence in  the  legal  effect  of  the  final  order 
given  under  the  second,  from  that  giren 
under  the  first  act,  as  to  the  dischaiise  of  the 
insolvent.  In  both,  we  are  of  opinion  that 
it  constitutes  an  absolute  bar  to  the  actioss 

(6)  Polloek,  C.B.,  Alderscm,  B.,  Kolft.  B.,  *»i 
PUtt,  B. 
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In  respect  of  which  it  is  a  protection,  as  it 
is  admitted  it  did  under  the  first  act.     The 
la^t  act  terms  the  final  order  as  one  made 
**  under  the  provisions  of  the  said  act,  as 
amended  by  this  act"  (sect.  22).     The  sec- 
tion then  proceeds  to  define  from  what  debts 
the  person  is  to  be  protected  (adopting  the 
language  of  the  old  Insolvent  Act,  7  Geo.  4. 
c.  5.  s.  46),  and  directs  the  form  in  the 
schedule  to  be  followed :  but  the  power  of 
making  the  final  order  arises  from  the  former 
act,  and  its  effect  is  the  same  as  under  the 
former  act,  except  so  far  as  it  is  varied  by 
the  latter.     Section  74.  of  the  latter  act 
directs  that  nothing  therein  contained  shall 
be  construed  to  repeal,  affect,  or  in  any 
manner  alter  the  provisions  of  the  5  &  6 
Vict.  '*  except  so  far  as  herein  expressly 
provided,  and  except  so  far  as  the  provisions 
of  the  said  recited  act  may  be  inconsistent 
with,  or  at  variance  with  the  provisions  of 
this  act."     Now  the  last  act  does  make  cer- 
tain express  alterations ;  it  provides  a  more 
easy  way  of  petitioning  for  the  protection 
from  process  in  the  first  instance  (which 
petition  is  still  to  be  under  the  former  act), 
for  it  dispenses  with  notice  in  the  Gazette, 
&c.     It  also  provides  for  the  appointment 
of  tbe  creditors'  assignee,  and  the  vesting  of 
the  estate  in  him  by  the  appointment  prior 
to,   or  at  least  independently  of  the  final 
order,  whereas,  under  the  former  act,  the 
creditors'  assignee  had  not  the  estate  vested 
in  him  until  the  final  order,  which,  by  sect.  4, 
was  to  be  for  the  protection  of  the  person 
of  the  insolvent,  and  vesting  the  estate  in  the 
creditors'  assiffneCf  and  also  in  the  oflScial 
assignee,  to  be  named  by  the  Commissioner. 
An  alteration  is  made  in  the  efiectof  the  as* 
sign  men  t  to  the  official  or  creditors'  assignee, 
by  section  11,  by  vesting  powers  in  them, 
and  by  section  1 9,  by  vesting  in  them  goods 
in  the  apparent  ownership  of  the  insolvent ; 
but  with  respect  to  property  acquired  after 
the  final  order,  no  alteration  seems  to  have 
been  made.     By  the  first  act,  on  the  passing 
of  the  final  order,  all  the  estate,  present  and 
fuiure,  of  the  insolvent  vests  in  the  assignee, 
as  under  a  fiat;  but  then  by  sect.  9,  the 
assignees  must  file  a  claim,  in  order  to  take 
after-acquired  effects,  and  cannot  take  pos- 
session but  by  an  order  from  the  Commis- 
sioner, or  the  Court  of  Review,  so  that  both 
5'cctions  being  read  together,  it  seems  that 
tlic   assignees  take  all  present  property  ab* 


solutely,  and  have  a  right  to  obtain  all  that  is 
subsequently  acquired  by  the  insolvent.  This 
is  the  only  way  of  reconciling  these  contra- 
dictory clauses.     The  4th  section,  explained 
by  the  7drd  section,  leaves  no  doubt  on  this 
question,  under  the  second  act ;  for  the  ap- 
pointment vests  the  property  of  the  insolvent; 
that  is,all  present  and  future  estate  which  shal  I 
come  to  him  before  he  shall  have  obtained 
the  final  order,  leaving  all  subsequently- 
acquired  property  to  be  dealt  with  under 
the  former  act ;  for  the  9th  section  of  that 
act  is  certainly  not  repealed.     In  our  view, 
the  rights  of  the  assignees  to  after-acquired 
property  are  the  same  under  both  acts.  The 
alterations  above  noticed,  and  others,  are 
made  by  the  7  Sc  S  Vict. ;  but  that  statute 
makes  no  alterations  in  the  effect  of  the 
order  as  a  defence,  at  least  no  express  al- 
terations; and  it  leaves  the  10th  section, 
which  gives  the  defence,  unrepealed.   Nor  is 
there  any  enactment  in   the  new  statute 
which  is  inconsistent  with   the   provision 
that  the  final  order  should  constitute  a  suf- 
ficient plea  in  bar ;  and,  therefore,  by  the 
7th  section,  that  provision  must  be  in  full 
force.     If  the  former  act  had  vested  all  sub- 
sequently-acquired  property  in  the  assignees, 
and  the  latter  act  had  altered  this,  there 
would  have  been  ground  for  the  implication 
that  the  legislature  meant  to  do  away  with 
the  absolute  defence  given  by  the  10th  sec- 
tion, and  to  leave  the  creditors  to  take  the 
remedies  against  subsequently-acquired  pro- 
perty by  fieri  facias.     But  we  think  the 
rights  of  the  assignees  to  after-acquired  pro- 
perty are  not  affected,  and,  consequently, 
that  such  implication  does  not  arise ;  and 
there  is,  therefore,  no  inconsistency  or  va- 
riance between  the  first  and  second  act,  in 
this  respect,  to  authorize  us  to  reject  the 
10th  section  as  being  impliedly  repealed 
by  the  new  act.     The  form  given  by  the 
schedule,  it  is  true,  protects  expressly  the 
person  only ;  and  the  giving  such  a  form  is, 
no  doubt,  an  incautious  mode  of  legislating, 
and  is  calculated  to  mislead;  but  then  the 
final  order,  directed  by  the  first  act,  is  no 
more  than  an  order  of  protection  of  the 
person.     Section  4th  says  the  order  shall 
be  called  a  final  order,  and  shall  be  for  the 
protection  of  the  person  from  process,  and 
for  vesting  of  the  estate,  which  latter  opera- 
tion is  now  otherwise  provided  for ;  but  its 
effect  as  a  measure  of  protection  is  only  in 
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terms  for  the  protection  of  the  person ;  not  a 
word  is  directed  to  he  introduced  that  im- 
ports any  protection  but  that  of  the  peiBon 
in  the  oider  itself.     The  privilege  of  plead- 
ing it  in  bar  arises  entirely  from  the  10th 
section,  which  describes  the  legal  effect  of 
such  an  order  as  "  an  order  for  protection 
and  diairibuiion" — a  very  inaccurate  expres- 
sion, no  doubt,  for  there  is  nothing  in  the 
order,  as  required  by  the  first  act  in  general 
terms,  and  particularly  directed  in  the  sche- 
dule to  the  second  act,  which  takes  notice 
of  a  distibution,  or  requires  it.     The  final 
order,  under  thcf  second  act,  is  not  an  order 
for  distribution,  but  neither  was  the  final 
order  required  by  the  first  act ;  and  if  the 
10th  section  allows  the  order  to  be  pleaded 
in  inapposite  terms,  the  same  direction  must 
be  followed  as  to  that  required  by  the  second, 
and  it  may  also  be  pleaded  in  the  same 
inapposite  terms.     Considering  the  two  acts 
together  as  one  system,  we  see  no  reason  to 
suppose  that  the  legislature,  which  clearly 
meant  to  give  facilities  to  the  debtor  to 
obtain  his  discharge,  intended  also  to  limit 
the  operation  of  that  dischaiige  under  the 
new  act,  all  his  property,  present  and  future, 
being  disposed  of  for  the  benefit  of  creditors 
in  the  same  way  in  both  acts.     We  think 
that  the  legal  effect  of  the  discharge  is  the 
same  in  both  acts,  and  that  the  effect  in- 
artificially  described   in  the   10th  section 
belongs  just  as  much  to  an  order  under  the 
second  as  under  the  first  act.     This  view  of 
the  two  acts  differs  from  that  which  my 
Brother  Maule  is  reported  to  have  taken 
in   the  case  of  Toomer  y.  Gingell,     The 
question  in  that  case  was  not  fully  argued ; 
the  learned  counsel  for  the  defendant  having, 
after  taking  time,  acted  upon  the  impression 
as  to  the  meaning  of  the  second  act,  which 
its  language  is,  at  first  sight,  so  likely  to 
create,  and  abandoned  the  argument.  Upon 
the  best  consideration  we  can  give  to  these 
acts,  we  think  that  the  impression  was  a 
wrong  one,  and  that  the  effect  of  the  final 
order  is  the  same  under  both  acts. 

Judgment  for  the  defendant. 

His  Lordship  then  said :— The  case  of 
Jacobs  V.  Hyde  is  decided  by  this,  and  in 
that  case  the  rule  must  be  absolute. 

Rule  absolute. 


1848. 
June  28. 


RIDLEY  V,  THE  PLYMOUTH,  DE- 
VON AND  STONEHOUSE  BAKING 
A.ND  GRINDING  COMPANY. 

THE  K.INGSBRIDGE  MILL  COM- 
PANY V.  THE  SAME. 


Contract — Joint  Stock  Company — Evi- 
dence. 

In  an  aeiion  ex  contractu  ayainsi  ajokt- 
sioek  company t  eomphiely  reyiaUred  madir 
the  7  ^S  Vict.  c.  110,  the  plainUf  mutt 
prove  that  the  coniraci  was  made  bypenou 
having  authority  from  aU  the  shardMen 
to  bind  them  by  mteh  a  eonkuei;  and  tisi 
may  be  done  by  proving  that  the  eaniraet  »at 
sanctioned  by  the  persons  authortMsd  by  tks 
deed  of  the  company  to  conduct  the  affairs  of 
the  company.  The  plaintiff  is  not  confined 
to  proof  of  authority  conferred  by  the  deed, 
(f  he  can  in  any  other'  way  shem  thai  the 
whole  of  the  shareholders  have  mediately  er 
directly  given  authority  to  those  nmking  Ae 
contract  to  bind  them  ;  butitis  not  enov§k 
to  shew  that  the  contract  was  made  or  sase* 
tioned  by  some  of  the  dhreetors^  wOkmU 
proving  that  by  the  deed  or  otherwise  the 
shareholders  had  authoriuedthatnmmberts 
act  for  them. 

Therefore^  where  the  deed  of  a  eampeay 
appointed  eleven  directors  and  declared  that 
five  should  be  a  quorum,  the  company  wen 
held  not  to  be  bound  by  contracts  made  at  a 
board  meeting  by  three  only  of  the  direeters. 

If  a  contract  be  made  or  sanctioned  by 
a  competent  number  of  the  governing  body, 
in  such  a  manner  that  it  would  bind  At 
company  if  only  a  partnership  at  cosatss 
laWf  it  binds  t<,  though  cosspletely  rtgih 
tared  under  7  ^  S  Vict.  c.  110;  for  tin 
4t4th  seetioUf  which  enacts  that  csntreeti 
in  the  absence  of  certain  requisites  tksU 
be  void  and  ineffectualf  also  prohibits  At 
company  from  taking  the  olifeetion  ef  At 
absence  of  these  requisites* 

The  company  cairao^  therefore  object  tkti 
a  contract  is  not  in  writing^  signed  by  tot 
directors,  and  under  the  setU  of  the  tern- 
pany,  or  signed  by  an  officer  of  the  esofssf. 
but  it  may  object  that  the  persom  msiit$ 
the  contract  had  no  authority  tU  aUts  kisd 
the  whole  shareholders, 

Semble — That  acts  and  admissism  by  • 
competent  number  of  the  yovemiag  bed^  tf 
the   company  are    admissible  as  esideact 
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against  the  compafty,  and  have  the  same 
%^  effect  as  if  made  hy  the  company  itself 
andf  consequently,  thai  a  verbal  statement 
made  by  the  chairman,  at  a  board  meeting  of 
the  directors^  to  the  plaintiff,  that  a  distress 
made  on  his  goods  had  been  rightfully  made 
by  the  landlord  of  the  company,  and  that  the 
company  were  bound  by  a  contract  made  with 
the  plaintiff  in  their  name,  to  indemnify  him 
against  it,  would  have  operated  as  a  ratifica^ 
tion  of  the  contract  with  the  plaintiff,  and 
have  been  original  evidence  of  the  rightful^ 
ness  of  the  distress  C*nthout  producing  or 
aecounUngfor  the  absence  of  the  lease  to  the 
company,  under  which  the  rent  distrained 
for  became  due  though  shewn  to  be  in 
writing),  if  there  had  been  a  competent 
number  of  the  directors  present  at  the  board 
meeting^  when  the  statement  was  made. 

These  were  actions  of  assumpsit.  In 
that  of  Ridley  v.  the  Plymouth,  Devon  and 
Stonehouse  Baking  and  Grinding  Company, 
the  declaration  contained  a  count  for  money 
paid  ;  and  the  defendants  had  pleaded  non 
assumpserunt  ( I ). 

In  that  of  The  Kingsbridge  Mill  Com^ 
pany  v.  the  same  defendants,  the  declaration 
was  for  goods  sold  and  delivered,  to  which 
the  defendants  pleaded  non  as8umpseru$U, 

At  the  trial,  before  Wightmani  J.,  at  the 
Exeter  Spring  Assizes,  1848,  i^  appeared 
that  the  first  of  these  actions  was  brought  to 
recover  a  sum  of  money  paid  to  redeem  the 
plaintiff's  goods,  which  had  been  taken  under 
a  distress  by  the  landlord  of  premises  de- 
mised by  him  to  the  company,  and  by  them 
sublet  to  the  plaintiff.  It  was  proved  by 
the  returns  that  the  defendants  were  a  com- 
pletely-registered  company,  and  that  there 
were  eleven  directors,  whose  names  appeared 
on  the  return.  The  plaintiff  then  proved 
that  he  entered  ou  the  premises  under  a 
written  agreement,  purporting  to  be  made 
and  signed  by  one  Lord  as  secretary  for  the 
company,  and  that  his  goods  were  after- 
wards seized  as  a  distress  for  rent  by  the 
head  landlord.  The  plaintiff  then  called 
Lord,  who  proved  that,  at  the  time  he  signed 
the  agreement,  he  was  acting  as  secretary 
for  the  company,  hut  was  not  formally  ap- 

(I)  The  pleftdiogs  in  this  action  were  special, 
but  it  is  unnecessary  to  notice  them,  as  all  the  points 
on  which  the  Court  expressed  an  opinion  arose  on 
the  general  issue  to  the  count  for  money  paid. 


pointed  till  afterwards.  He  also  proved 
that,  after  the  distress  was  made,  the  plain- 
tiff came  to  a  board  meeting  of  the  directors, 
and  had  a  conversation  wiSi  tlie  chairman. 
It  was  objected  that  he  could  not  be  asked 
what  passed,  as  the  admissions  of  the  chair- 
man were  not  evidence  against  the  com- 
pany. The  learned  Judge  permitted  the 
question  to  be  asked.  The  witness  then 
proved  a  conversation  amounting  in  effect 
to  a  complete  recognition  of  the  contract 
with  the  plaintiff,  and  an  admission  of  his 
whole  case.  On  cross-examination  it  ap- 
peared that  the  lease  to  the  company 
was  in  writing;  and  that  there  were  only 
three  directors  present  at  this  meeting ;  and 
that  in  fact  never  more  than  three  direc- 
tors had  acted  together.  The  counsel  for 
the  defendants  objected  that  the  company, 
being  a  corporation,  could  not  be  bound  by 
a  contract  not  under  seal ;  or  at  all  events 
that  the  plaintiff  was  bound  to  prove  aflSr- 
matively  that  the  persons  making  this  con- 
tract had  power  to  bind  the  shareholders, 
and  therefore  ought  to  put  in  the  deed  of 
the  company ;  and  that  the  admissions  of  the 
directors  were  no  evidence  of  the  terms  of 
the  tenancy  of  the  company,  which  required 
to  be  proved  by  the  writing,  to  shew  that 
the  distress  was  lawful.  [There  were  other 
objections,  which  it  is  not  necessary  to 
notice  as  the  judgment  of  the  Court  in  banc 
did  not  turn  on  them.]  Finally,  the  de- 
fendants put  in  the  deed  of  the  company  as 
their  own  evidence,  the  plaintiff^s  counsel 
objecting  that  it  was  not  evidence  against 
him.  By  the  deed  it  appeared  that  five 
directors  were  required  to  form  a  quorum. 

The  same  facts  are  applicable  to  the  second 
action,  which  was  brought  to  recover  the 
price  of  a  quantity  of  flour  sold  and  deli- 
vered to  the  defendants. 

In  both  cases  the  learned  Judge  directed 
a  verdict  for  the  plaintiff,  with  leave  for  the 
defendants  to  move  to  enter  a  nonsuit  or  a 
verdict  for  them. 

Rules  having  been  obtained  accordingly, 
cause  was  shewn  in  the  first  case  by — 

Crowder  and  Greenwood, — A  company 
registered  under  the  7  &  8  Vict.  c.  110.  is 
only  a  corporation  quodammodo,  and  for 
particular  purposes.  The  language  of  the 
25th  section  is  very  peculiar :  *'  The  share- 
holders shall  be  and  are  hereby  incorporated 
as  from  the  date  of  such  certificate,  by  the 
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name  of  the  company,  as  set  forth  in  the 
deed  of  settlement,  and  for  the  purpose  of 
carrying  on  the  trade  or  business  for  which 
the  company  was  formed,  but  only  according 
to  the  provisions  of  this  act  and  of  such 
deed  as  aforesaid,  and  for  the  purpose  of 
suing  and  being  sued,  and  of  taking  and 
enjoying  the  property  and  effects  of  the  said 
company/'  And  the  preamble  shews  that 
this  was  advisedly  done,  for  the  purpose  of 
investing  these  companies  with  the  incidents 
of  corporations,  with  modifications.  The 
manner  in  which  these  companies  shall  con- 
tract, is  pointed  out  in  the  44th  section,  by 
which  it  is  enacted  that  '*  every  contract 
(with  some  exceptions  that  do  not  touch  this 
case)  shall  be  in  writing,  and  signed  by  two 
at  least  of  the  directors  of  the  company,  on 
whose  behalf  the  same  shall  be  entered  into, 
and  shall  be  sealed  with  the  common  seal 
thereof,  or  signed  by  some  officer  of  the 
company  on  its  behalf,  to  be  thereunto 
expressly  authorized  by  some  minute  pr 
resolution  of  the  board  of  directors  applying 
to  the  particular  case ;  and  that,  in  the  ab- 
sence of  such  requisites,  or  any  of  them, 
such  contract  shall  be  void  and  ineffectual, 
except  as  against  the  company  on  whose  6e- 
half  the  same  shall  have  been  made,"  This 
contract,  it  may  be,  would  be  void,  if  the 
company  sought  to  enforce  it,  because  of  the 
absence  of  the  requisites ;  yet  it  is  good  as 
against  the  company.  The  exception  seems 
to  have  been  put  into  the  act  in  order  to 
deprive  the  company  of  the  power  of  setting 
aside  a  contract  for  the  want  of  requisites 
which  it  lies  in  the  power  of  the  company 
to  affix  or  not. 

[Parke,  B. — But  how  do  you  get  over 
the  fact  that  Lord  was  not  secretary  at  the 
time  he  signed  the  agreement  ?  And  what 
do  you  say  to  the  objection  that  the  com- 
pany could  not  be  shewn  to  be  liable  to 
indemnify  the  plaintiff,  except  by  putting 
in  evidence  the  written  agreement  between 
the  company  and  their  landlord  to  shew 
that  the  landlord's  distress  was  rightful  ?] 

Both  objections  are  answered  by  the  evi- 
dence of  Lord  as  to  what  took  place  at  the 
board  meeting  when  the  chairman  spoke  for 
the  board  to  the  plaintiff,  and  admitted  the 
validity  of  the  contract,  and  that  the  distress 
was  lawful,  and  the  company  bound  to  in- 
demnify the  plaintiff.  That  was  a  ratifica* 
tion  of  the  contract  made  by  Lord  with  the 


plaintiff,  and  an  admission  by  the  company 
of  the  effect  of  the  agreement  between  than 
and  their  landlord,  and  was  original  evi- 
dence of  it. — Slatterie  v.  Poo2cy(2).  The 
objection  made  at  the  trial  was,  that  the 
company  could  not  make  admissions  exeept 
under  seal,  and  that  thb  conversation  was 
not  evidence  at  all  against  them. 

[Parke,  B. — There  certainly  was  ample 
evidence  of  a  confirmation  at  that  time,  if 
the  persons  present  had  power  to  bind  the 
company.  It  must  be  conceded  that  it  it 
not  every  shareholder  of  the  company  dist 
has  power  to  bind  them,  and  how  do  yon 
shew  thb  board  had  such  power  ?  The  odier 
point  comes  round  to  the  same  thing;  vis. 
had  the  board,. who  made  the  adnussioDa, 
power  to  bind  the  company  ?] 

The  whole  management  of  a  joint-stock 
company  is  committed  to  the  directors.  The 
act,  by  section  25,  "  empowers  and  requires 
the  company  to  appoint,  for  the  condnet  and 
superintendence  of  the  execution  of  the 
affairs  of  the  company,  not  lesa  than  three 
directors."  Each,  therefore,  of  the  direeton 
has  ostensibly  the  full  authority  of  a  ms« 
naging  partner  to  conduct  and  superintend 
the  affairs  of  the  company,  or,  at  idl  events, 
three  have  such  power.  The  plaintiff  is  not 
cognizant  of  the  deed,  which  may  limit  a 
director's  powers  as  between  hiinself  and 
his  partner,  but  cannot  affect  the  rights  of 
third  persons  dealing  homdfide. 

Butt  and  CoUyery  in  support  of  the  rale. 
—-This  contract,  at  least,  was  beyond  the 
power  of  any  number  of  the  directors,  for 
the  company  was  never  formed  as  a  com- 
pany  to  lease  lands  and  indemnify  tenanti; 
but  it  is  not  necessary  to  argue  that  point. 
The  authority  given  to  the  directors  is  gives 
by  the  deed,  and  the  deed  should  have  hees 
put  in  evidence  by  the  plaintiff,  to  shew 
what  that  authority  was.  There  shoald, 
therefore,  have  been  a  nonsuit  on  the  weak- 
ness of  the  plaintiff's  case.  The  deed  was 
put  in  evidence  by  the  defendants,  and 
shewed  that  five  was  a  quorum,  and  that 
the  three  who  made  or  sanctioneid  this  con- 
tract had  no  authority.  There  should,  then- 
fore,  be  a  verdict  for  the  defendants. 

Parks,  B. — I  think  the  rule  must  be 
made  absolute.     I  am  now  satisfied  that  s 

(2)  6  Mm.  &  WoU.  664;  s.  o.  10  Lsv  X  R»F 
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contract  may  bind  a  company  of  this  sort, 
though  it  is  not  under  seal ;  and  that  the 
exception  in  the  44th  section,  though  it  is 
curiously  worded,  has  the  effect  of  making 
the  want  of  the  formalities  an  objection  that 
does  not  lie  in  the  month  of  the  company. 
The  company  cannot  object  that  those  who 
have  made  a  contract  on  its  behalf,  have  not 
made  it  in  the  formal  manner  pointed  out  in 
the  44th  section,  for  the  words  of  the  section 
prevent  it  from  doing  so ;  but  it  may  still 
object  that  they  had  no  authority  to  make 
contracts  on  behalf  of  the  company  at  all. 
In  an  ordinary  partnership,  each  individual 
partner  has,  by  the  common  law  and  usage 
of  trade,  power  to  bind  all  his  co-partners. 
But  the  same  rule  does  not  apply  to  joint- 
stock  companies ;  and  the  question  is,  who 
have  authority  to  bind  them  ?     That  must 
depend  upon  the  terms  of  the  deed  of  part- 
nership, or  upon  usage.     The  7  &  8  Vict. 
c.  110.  s.  7.  provides  that  a  copy  of  the 
deed  shall  be  deposited  for  the  purpose  of 
registering  the  same.     Every  person,  there- 
fore, who  deals,  with  a  registered  joint-stock 
company,  has  it  in  his  power  to  ascertain  at 
the  registry  what  are  the  contents  of  the 
deed,  and  what  are  the  powers  of  the  di- 
rectors, and  who  have  authority  from  the 
shareholders,  under  the  deed,  to  bind  them  ; 
but  a  person  who  seeks  to  make  the  com- 
pany liable  is  not  confined  to  proving  his 
case  by  the  deed.     He  must  shew  that  the 
contract  was  made  by  persons  having  the 
authority    of   the    shareholders    to    bind 
them,  which  he  may  do,  either  by  proving 
the   deed,  and  shewing  that  the  authority 
given  in  it  has  been  pursued,  or  by  shewing 
that  the  whole  of  die  shareholders  have, 
hy    usage  or  otherwise,  sanctioned   these 
persons  in  entering  into  contracts  not  sanc- 
tioned in  the  deed.  The  plaintiff  here  failed 
in  proTing  this.     With  respect  to  the  sub- 
sc^ption  of  the  agreement    being    by  a 
person,  who,  at  the  time,  was  not  secretary, 
I   think  the  agreement  would  have  been 
binding  on  the  company,  if  it  -had  been 
proved  that  a  competent  number  of  the 
directors  had  afterwaods  sanctioned  and  con- 
firmed it,  but  the  proof  failed  in  that. 

Flatt,  B. — I  am  of  the  same  opinion. 
Had  there  been  a  contract  under  seal,  it 
would  have  bound  the  company ;  but  that 
not  being  proved,  it  was  necessary  to  shew 


that  a  contract  was'  entered  into  by  a 
number  of  the  governing  body  compe- 
tent to  bind  the  company.  That  was  not 
proved. 

Rule  absolute  to  enter  a  nonsuit. 

In  the  second  case — 

Crowder  appeared  to  shew  cause,  and 
submitted  that  the  defendants  must  be  held 
liable  for  goods  actually  consumed  by  them 
in  the  course  of  their  trade,  on  their  pre* 
mises. 

[Platt,  B. — That  is  a  fallacy.  The  com- 
pany consist  of  many  persons  who  may 
never  be  near  the  premises,  and  who  do  not 
consume  goods,  or  contract  for  them,  or 
know  anything  about  them  except  through 
their  agents.  A  man  may  very  well  trust 
five  directors  with  power  to  trade  for  him, 
and  yet  decline  to  trust  a  smaller  number. 
Have  you,  in  this  case,  any  proof  that  the 
body  of  the  company,  or  a  competent  num-» 
her  of  the  directors,  ordered  or  sanctioned 
the  ordering  of  this  flour  ?] 

Parke,  B. — The  company  consists  of 
many  members,  perhaps  400  or  500,  each 
of  whom  is  liable  on  a  judgment  against 
the  company.  The  plaintiff  is  to  shew  that 
all  of  these  members  are  bound  to  pay  for 
this  flour.  The  persons  who  ordered  the 
flour  are  personally  liable  for  it,  unless  it 
be  shewn  that  the  company  directly  or 
indirectly  sanctioned  the  act.  If  you  can 
shew  a  recognition  of  the  contracts  by  a 
quorum  of  directors,  or  an  account  stated 
with  them,  or  an  authority  given  by  five 
directors  to  the  person  who  actually  ordered 
the  flour,  it  may  do ;  but  if  it  be  like  the 
last  case,  you  cannot  get  at  the  shareholders 
except  through  the  deed;  and  the  deed 
gives  authority  to  five  directors,  not  to 
three. 

Rule  absolute  for  a  nonsuit. 
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Venue^  Change  of — Material  Evidence* 

Proof  of  anything  directly  affecting  the 
amount  of  damages  is  material  evidence  within 
the  meaning  of  the  ordinary  undertaking  on 
bringing  back  the  venue. 
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This  was  an  action  on  the  case,  for  neg- 
ligence by  the  defendants,  in  Merioneth, 
whereby  the  plaintiff's  arm  was  broken  ;  and 
the  declaration  alleged,  as  special  damage, 
that  thereby  the  plaintiff  was  not  able  to 
pursue  his  profession  of  attorney  at  Dol- 
gelly  in  Merioneth. 

Plea — Not  guilty. 

The  venue  had  been  originally,  Middle- 
sex ;  it  had  been  removed  to  Merioneth, 
and  brought  back  to  Middlesex,  on  the  usual 
undertaking  to  give  material  evidence  in 
Middlesex. 

At  the  trial,  before  Parke,  B.,  the  only 
evidence  in  Middlesex  given  was  the  roll 
on  which  the  plaintiff  was  admitted  as  an 
attorney.  A  verdict  was  found  for  the 
plaintiff,  with  leave  for  the  defendant  to 
move  to  enter  a  nonsuit,  on  the  ground  that 
this  was  no  complianoe  with  the  undertaking. 

Martin  now  moved  accordingly.-^The 
allegation  on  the  record  of  special  damage 
makes  no  difference,  for  there  was  no  proof 
of  any  damage  arising  from  his  being  an 
attorney  :  it  was  left  to  inference,  and  might 
have  been  inferred  as  well  without  any 
allegation  on  the  record. 

[Pollock,  C.B. — Still  the  damages  are 
part  of  the  issue ;  and  this  was  evidence  of 
the  damages,  material  in  one  sense,  though 
perhaps  not  within  the  meaning  of  the  un- 
dertaking, unless  that  includes  all  relevant 
evidence.] 

[Parke,  B. — I  should  like  to  consider 
whether,  in  order  to  recover  damages,  in 
respect  of  his  loss  of  practice  as  an  attorney, 
it  was  necessary  to  prove  the  roll.] 

Not  at  all ;  it  is  quite  immaterial  whe- 
ther he  was  an  admitted  attorney  or  not. 
If  he  did  practise  in  fact,  the  defendant, 
a  wrong  doer,  could  not  set  up  that  he 
was  not  on  the  roll.  It  is,  therefore,  not 
material  evidence.  The  case  which  is  most 
against  the  defendant  is  Greenway  v.  Titch- 
mar$h(l),  but  there  the  evidence  was  of  a 
payment  which  formed  a  part  of  the  dam- 
age :  here  it  is  beside  the  question. 

[AldeAson,  B. — If  the  attorney  was  not 
admitted,  he  could  not  compel  his  clients 
to  pay  him ;  and  the  practice,  therefore, 
which  he  lost  would  be  of  less  value.] 

[Parke,  B. — You  cannot  get  out  of  that : 

(1)  7  Mm.  &  Wels.  221 ;  s.  c.  10  Law  J.  Rep. 
(n.8.)  Ezch.  86. 


it  directly  affects  the  quantum  of  damages, 
and,  therefore,  is  material  evidence;  thoagfa 
I  thought  at  the  trial,  and  stall  think,  it 
goes  to  the  very  verge  of  the  rule.] 
Per  Curiam'-^ 

Rule  refined. 
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J  16     I         MURRAY  V,  MANN. 

Fraud — Principal  and  Agent — Mofiey 
had  and  received. 

Any  false  etatememi'  Imowim^  made  far 
the  purpaee  of  indudny  a  party  to  eater  ttto 
a  contract  ie  fraud  in  law. 

Fraud  in  one  contractimg  party  ioet  aat 
render  the  contract  voidy  hui  only  dtfeoKik 
at  the  option  of  the  other  eontraetiny  paHy. 

Money  had  and  reeeioed  by  an  ayeni  woier 
such  a  defeasible  coniraei,  eoates  to  be  had 
and  received  to  the  use  of  the  principal  mien 
the  contract  is  defeated;  and  the  ayeni  may 
shew  this  as  a  defence  ayaimat  the  primeipei^ 
thouyh  the  fraud  was  entirely  &if ,  md  tke 
principal  was  innocent  of  ti. 

This  was  an  action  of  debt.  There  ma 
a  plea  of  set-off  for  money  had  and  received* 
(The  remainder  of  the  pleadings  aie  not 
material.) 

At  the  trial,  before  Parke,  B.,  at  the 
Middlesex  Sittings,  in  this  term,  it  appeared 
that  the  plaintiff  as  agent  fisr  the  defendant 
sold  and  delivered  a  horse  wanrantiBg  Hfree 
firom  vice,  and  received  the  price  tem  the 
purchaser.  The  horse  was  not  free  from 
vice  and  was  returned  with  the  defendaat*! 
sanction,  and  the  money  repaid  to  die  pur- 
chaser by  the  plaintiff  before  tbe  aetioa 
commenced.  This  sum  'of  money  was  die 
subject  of  the  set-off. 

The  learned  Judge  in  suaamiiig  up  toW 
the  jury  tihat  die  question  depended  upoa 
whether  the  money  was  lightfiilly  repaid  by 
the  plaintiff.  His  Lordsbip  aaid  that  on  dw 
sale  of  a  apedfie  chattel  the  property  paiifd, 
and  that  the  purchaser  had  no  right  to  letani 
the  horse  on  account  of  a  breach  of  wisutj, 
unless  there  was  a  term  to  that  cfibrt  k  tbe 
contract  (which  in  the  present  ease  Aett  was 
not),  or  the  contract  waa  induced  ^  £nad, 
or  the  seller  agreed  to  take  Um  hmm  heck* 
He  left  it  to  the  jury,  therefore,  to  aay  whe- 
ther, in  the  present  case  the  defcoint  had 
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sanctioned  the  taking  back  of  tbe  liorse,  of 
which  there  was  ample  evidence,  or,  if  not, 
whether  the  contract  of  sale  was  induced  by 
fraud,  telling  them  that  in  either  case  they 
most  find  for  the  plaintiflf  on  the  question  of 
set-off;  and  that  if  the  plaintiff  at  the  time 
he  made  the  contract  of  sale  knew  that  the 
warranty  was  false,  and  concealed  his  know- 
ledge from  the  purchaser,  it  was  fraud  sufii- 
eient  to  give  the  purchaser  a  right  to  set  aside 
the  contract.  The  jury  found  for  the  plain- 
tiff; and  now  • 

Humfrey  moved  for  a  new  trial,  on  the 
ground  of  misdirection. — He  submitted  that 
the  Judge  ought  not  to  have  told  the  jury 
that  the  sale  with  a  warranty  which  the 
vendor  knew  was  false  was  fraudulent  as  a 
matter  of  law,  but  merely  to  have  left  it  to 
the  jury  as  a  fact  from  which  they  could 
infer  fraud.  And  he  also  contended  that  in- 
asmuch as  there  was  no  evidence  that  the 
defendant,  the  principal  in  the  sale,  had  any 
knowledge  of  the  falsehood,  the  fraud  must 
be  taken  to  be  exclusively  the  fraud  of  the 
plaintiff,  the  agent,  and  that  the  guilty  agent 
would  not  now  be  permitted  to  set  up  his 
own  fraud  as  a  defence  to  the  innocent  prin- 
cipal's claim. 

[Parke,  B. — The  defendant  claims  this 
money  as  his  by  virtue  of  a  contract  made 
by  his  agent.     That  contract  is  defeasible 
in  consequence  of  fraud.     In  Comfoot  v. 
Fowke  (1),  the  majority  of  the  Court  held, 
that  fraud  on  the  part  of  an  agent  would 
enable  the  other  contracting  party  to  avoid 
the  contract  as  against  the  principal,  who 
was  innocent  of  any  fraud  in  a  criminal 
sense,    though  civilly  responsible  for  the 
fraud  of  his  agent.     Here,  the  purchaser 
exercised  the  option  which  he  had  and  set 
aside  the  contract,  and  the  money  ceased  to 
belong  to  the  defendant.     I  thought  that 
no  action  for  money  had  and  received  would 
lie  on  his  part  after  the  contract  was  avoided, 
even  assuming  that  the  fraud  was  exclu- 
sively that  of  the  agent.] 

Suppose  that  the  agent  had  actually  paid 
the  money  over  to  the  principal,  and  that 
then  the  purchaser  had  recovered  back  the 
money  from  the  agent  who  made  the  con- 
tract with  him  on  account  of  a  fraud  of  the 
agent's,  could  the  agent  then  have  recovered 
it  from  his  principid  ?     He  could  never  be 

(1)6  Mm.  it  WeU.  358;  s.c.  9  Law  J.  Rep. 
(M.S.)  Ezeli.297. 
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permitted  to  come  into  a  court  of  justice  and 
set  up  his  own  fraud  as  a  ground  of  action 
against  an  innocent  person. 

[Parke,  B. — ^A  court  of  justice  will  not 
permit  a  party  to  set  up  his  own  fraud  in 
order  to  enforce  a  fraudulent  contract :  but 
is  that  applicable  to  a  collateral  fraud  ?  I 
think  the  agent  might  in  the  case  you  sup- 
pose recover  the  money  as  paid  on  a  consi- 
deration that  had  failed,  but  it  is  not  neces- 
sary to  decide  that  now.] 

Pollock,  C.B.<»-There  must  be  no  rule. 
It  is  difficult  to  say  what  can  be  firaud  at  a 
sale,  if  making  a  false  representation  know- 
ingly for  the  purpose  of  obtaining  a  higher 
price  is  not.  As  to  the  other  point,  the 
defendant  claims  the  money  as  his  by  virtue 
of  a  contract.  The  plaintiff  says  that  the 
contract  was  defeasible  in  consequence  of 
his  fraud,  and  that  it  has  been  defeated. 
The  money,  therefore,  does  not  belong  to 
the  defendant.  The  plaintiff  may  refuse  to 
pay  it  to  him,  or,  if  he  has  paid  it,  he  may 
recover  it  back. 

Platt,  B.-*I  concur.  The  defendant,  if 
he  adopts  the  plaintiff's  act,  must  adopt  it 
altogether.  He  cannot  say,  I  adopt  your 
contract  so  far  as  to  make  the  money  mine, 
but  I  do  not  adopt  your  contract  in  so  far 
as  it  was  by  your  fraud  defeasible ;  he  must 
adopt  it  wholly  or  not  at  all.  If  that  were 
not  so  he  would  keep  both  horse  and  price, 
for  the  property  of  the  horse  is  clearly  in  him, 
inasmuch  as  the  purchaser  has  defeated  the 
contract  that  took  it  out  of  him. 

Parke,  B.— I  agree  on  both  points.  In 
summing  up  I  was  desirous  of  laying 
down  the  law  accurately  to  the  jury ;  and 
therefore,  although  there  was  ample  evi- 
dence of  the  defendant's  assent  to  the  plain- 
tiff's taking  back  the  horse,  and  consequently 
to  returning  the  price,  I  told  them  that 
unless  there  was  such  an  assent,  the  pur- 
chaser was  not  entitled  to  return  the  horse 
on  account  of  a  breach  of  the  warranty, 
unless  there  was  a  condition  in  the  contract 
to  that  effect,  or  unless  there  was  fraud  en- 
titling the  purchaser  to  avoid  the  contract. 
That  was  settled  to  be  the  law  in  the  case 
of  the  sale  of  a  specifio  chattel  in  Street  v. 
Blay  (2).  I  explained  to  the  jury  what  was 
fraud,  and  in  defining  it  to  them  I  told  them 

(2)  2  B.  &  Ad.  456. 
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that  if  the  warranty  that  the  horse  was  free 
from  vice  was  made  to  induce  the  purchaser 
to  alter  his  condition  by  entering  into  the 
contract,  and  was  false  within  the  know- 
ledge of  him  who  made  it,  it  was  fraud.  If 
this  was  wrong,  there  should  be  anew  trial. 
There  have  been  many  cases  in  which  the 
distinction  between  moral  and  legal  fraud 
has  been  considered.  One  of  die  most 
curious  occurred  when  I  was  a  Judge  of  the 
King's  Bench— Polhillv.  Walter{S).  There 
the  defendant  accepted  a  bill  by  procuration, 
when  he  had,  in  fact,  no  authority  to  do  so, 
and  knew  he  had  none,  but  it  was  done  with 
very  honest  intentions.  Still  it  was  untrue 
that  he  had  authority  to  accept,  and  it  was 
held  that  telling  an  untruth  knowingly  for  the 
purpose  of  inducing  another  to  alter  his  posi- 
tion was  legal  fraud.  But  no  such  distinction 
arises  here.  The  falsehood  was  told  to  obtain 
a  better  price  for  the  horse ;  and  surely  a  lie 
told  by  a  penon  for  the  purpose  of  obtain- 
ing a  pecuniary  benefit  is  fraud  in  every  sense, 
moral  and  legal.  The  other  point  on  which 
there  is  more  doubt  was  not  discussed  at  the' 
trial,  but  it  passed  through  my  mind,  and  I 
answered  it  as  has  been  done  to-day.  The 
plaintiff  is  not  seeking  to  deprive  the  defen- 
dant of  money  that  would  be  his  unless  he 
set  up  his  fruud.  He  shews  that  in  conse- 
quence of  the  fraud  the  money  did  not  be- 
come the  defendant's.  The  money  was  aa 
it  were  in  a  state  of  deposit  whilst  the  con- 
tract remained  defeasible,  for  it  cannot  be  too 
often  repeated  that  fraud  does  not  render  a 
contract  void,  but  only  voidable  at  the 
option  of  the  other  party.  When  the  pur- 
chaser here  thought  fit  to  avoid  the  contract 
the  money  ceased  to  be  money  had  and 
received  to  the  use  of  the  defendant,  and  the 
set-off  failed. 

Rule  refused. 


1848 
June  21 
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FREEMAN     AND     ANOTHER     V. 
EDWARDS  AND  TWO  OTHERS. 


Grant  — Rent-charge — Mortgage — Lien 
on  Goods — Trespass, 

A  rent'Churge^  with  a  p&wer  of  distress, 
cannot  be  created  except  by  a  grant  binding 
same  legal  interest  in  the  land,  and  ceases  to 
exist  when  the  same  person,  who  is  owner  of 

(3)  3  B.  &  Ad.  114;  i.e.  1  Law  J.  Rep.  (n.s.) 
K.B.92. 


the  rent,  becomes  entitled' ta  the  whole  legal 
estate  in  the  land  out  of  which  it  issues. 

The  interest  of  a  mortgagor  in  possestisu 
is  not  a  legal  estate  at  all,  and  eonsequentlff 
cannot  support  a  reni*charge  with  powen  of 
distress. 

A  grant,  purportifig  to  be  the  grant  of  a 
rent'Charge,  with  powers  to  di^aim,  made 
by  a  person  having  no  legal  estate  m  the 
land,  mag  operate  as  an  irreuocabU  Ikenee 
by  the  grantor  to  seize  such  goods  as  may  be 
Ofi  the  land  at  the  4ime  the  grantee  seistM, 
and  to  treat  them  as  a  diHress,  and  mag 
therefore  justify  the  seizure  of  the  goods  of 
the  grantor  himself,  and  give  the  grantee  m 
interest  in  them  after  seizure ;  but  it  does  not 
give  any  interest  in  the  goods  of  the  grantor 
before  seizure,  and  does  not  justify  the 
seizure  of  the  goods  of  third  parsons  at  ell. 
Therefore,  in  an  action  of  trespett 
de  bonis  asportatis  by  the  assignees  of  e 
bankrupt,  a  plea  setting  forth  am  iadeih 
ture  of  mortgage  of  copyholds  in  fee,  hg 
which  the  mortgagor  granted  that  the  mert' 
gagee  might  distrain  for  the  arrears  ef 
interest;  and  averring  a  surrender  and 
admission  Of  the  mortgagee  in  pursuance  ef 
it,  and  justifying  the  seizure  of  the  goods  w 
the  premises,  whilst  sHU  in  the  possession  of 
the  bankrupt,  but  after  bankruptcy  at  a 
distress,  was  held  bad  after  verdict;  and 
the  plaintiffs  had  judgment  non  obstante 
veredicto. 

This  was  an  action  of  trespass,  bytbe 
plaintii&,  as  assignees  of  Joim  Leedham,  a 
bankrupt,  for  seising  goods  belongBig  to 
the  plaintiffs,  as  assignees. 

['There  were  severed  pleas,  on  whidi  ismes 
were  joined,  which  it  is  unneoessuy  to 
notice.] 

The  defendants   pleaded,   thirdly,  that 
before  the  time  when,  &c.,  and  before  tad 
at  the  time  of  the  making  of  the  indeatme 
thereinafter  mentioned,  and  befeie  the  said 
John  Leedham  became  bankmpl,  the  sad 
John  Leedham  was  seised  m  his  deoeiDe 
as  of  fee,  at  the  will  of  the  lord  of  the  DaBor 
of  Wakefield,    in    the   oonnty  of  York, 
according  to  the  custom  of  tiie  aaad  oMBOf, 
of  certain  customary  tenements  uei  00*- 
suages,  demisable  by  co^  of  eottit  loDi  ^ 
the  said  manor,  and  bebg  so  safaad,  wd 
before  the  said  time  when*  ftc^aadbe^ 
the  said  John  Leedham  became  knkivr'' 
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by  a  certain  indenture  then  made  between 
the  said  John  Leedham  of  the  one  part,  and 
the  defendants,  Henry  Lees  Edwards  and 
William  Busfield,  of  the  other  part,  he, 
the  said  John  Leedham,  in  pursuance  of  a 
certain  therein-mentioned  agreement,  and 
in  consideration   of  the  sum   of  1,400/. 
sterling,  to  him,  the  said  John  Leedham, 
paid   and   advanced  by  the  said   H.   L. 
£dward8  and  W.  Busfield,  upon  the  execu- 
tion of  the  said  indenture,  did,  for  himself, 
bis  heirs,  executors,    and   administrators, 
covenant,  promise,  and  agree  to  and  with 
the  said  defendants,  H.  L.  Edwards  and  W. 
Busfield,  their  heirs,  executors,  administra- 
tors, and  assigns,  that  he,  the  said  John 
Leedham,  his  heirs  or  assigns,  and  also 
Nancy,  the  wife  of  him,   the   said  John 
Leedham,  for  the  purpose -of  releasing  all 
claim  and  title  to  ffee-bench,  and  all  other 
necessary  parties  should  and  would  forth- 
with well  and  effectually  surrender,  pass, 
and  give  up  into  the  hands  of  the  lord  of 
the  manor  of  Wakefield,  in.  the  said  county 
of  York,  according  to  the  custom  of  that 
manor,  amongst  divers  other  messuages  or 
tenements,  a  certain  messuage,  dwelling- 
house,  or  tenement,  commonly  called  or 
known  by  the  name  or  sign  of  the  Queen's 
Head  Inn,  together  with  a  certain  brew- 
house,  kitchen,  stable,  shop,  and  outbuildings 
adjoining  and  belonging,  with  the  appur- 
tenances, situate  respectively  in  the  parish 
of  Halifax,  in  the  county  of  York,  to  the 
use  and  behoof  of  the  said  defendants,  H. 
L.  Edwards  and  W.  Busfield,  their  heirs 
and  assigns  for  ever,  to  be  holden  of  the 
lord  of  the  said  manor  by  the  rents,  suits, 
and  services  in  respect  of  the  same  premises 
due  and  of  right  accustomed,  subject  never- 
theless to  a  certain  proviso  for  redemption 
of  the  said  premises  in  the  said  indenture 
contained.     And  the  said  John  Leedham 
did,  in  and  by  the  said  indenture,  covenant 
and  agree  to  and  with  the  said  H .  L.  Edwards 
and  W.  Busfield  that  he,   the  said  John 
Leedham,  should  and  would  well  and  truly 
pay  or  cause  to  be  paid  unto  the  said  H.  L. 
Edwards  and   W.   Busfield   the  principal 
sum  of  1,400^.  with  interest  for  the  same, 
after  the  rate  of  4tL  10«.  for  1002.  for  a 
year,  on  the  23rd  of  June  next  ensuing 
the  making  of  the  said  indenture  without 
any  deduction  or  abatement  on  any  account 
whatsoever.     And  for  the  better  payment 


of  the  interest  of  the  said  sum  of  1,400/., 
the  said  John  Leedham  ''did  in  and  by  the 
said  indenture  grant  unto  the  said  H.  L. 
Edwards  and  W.  Busfield,  that  as  often  as 
it  should  happen  that  the  said  interest  should 
be  in  arrear,  in  the  whole  or  any  part,  for 
the  space  of  twenty-eight  days  after  the 
23rd  of  June  or  die  23rd  of  December  in 
any  year  during  the  continuance  of  the 
security  of  the  said  indenture,  it  should 
be  lawful  for  the  said  defendants,  H.  L. 
Edwards  and  W.  Busfield,  into  and  upon 
the  said  messuages  or  tenements,  heredita- 
ments, and  premises  hereinbefore  covenanted 
to  be  surrendered,  or  into  or  upon  any  part 
thereof,  in  the  name  of  the  whole,  to  enter 
and  distrain  for  the  same  interest  and  the 
arrears  thereof;"  and  the  distress  or  dis- 
tresses then  and  there  found  to  impound, 
and  in  pound  to  detain,  and  in  due  time  to 
appraise  and  dispose  of  the  same  according 
to  the  due  course  of  law,  in  the  same  manner 
in  all  respects  as  landlords  are  authorized 
to  do  in  respect  of  distresses  for  arrears  of 
rent  reserved  upon  leases  for  years,  to  the 
intent  that  the  said  H.  L.  Edwards  and  W. 
Busfield  should  thereby  be  paid  and  satisfied 
all  arrears  of  the  said  interest,  and  all  costs 
occasioned  by  the  non-payment  thereof,  as 
by  the  said  indenture,  reference  being  there- 
unto had,  will,  amongst  other  things,  more 
fully  appear. 

The  plea  then  averred,  that  the  said  John 
Leedham  being  so  seised  of  the  said  cus- 
tomary messuages  and  tenements,  with  the 
appurtenances,  he,  the  said  John  Leedham, 
and  also  Nancy  his  said  wife,  for  the  con- 
siderations aforesaid,  and  in  pursuance  of  the 
aforesaid  covenant,  afterwards  and  before 
the  said  times  when,  &c.,  and  before  the 
said  John  Leedham  became  bankrupt,  at  a 
general  court  of  the  lord  of  the  said  manor 
of  Wakefield,  according  to  the  custom  of 
the  said  manor,  to  wit,  in  open  court  there, 
surrendered  the  said  customary  messuages 
and  tenements,  with  the  appurtenances, 
to  the  use  of  the  said  defendants,  H.  L. 
Edwards  and  W.  Busfield,  their  heirs  and 
asugns,  to  the  intent  that  they  might  be 
admitted  tenants  of  the  said  premises,  all 
which  said  premises  being  copyhold  were 
then  and  there  at  the  said  court,  to  wit,  by 
copy-  of  court  rolls,  granted  unto  the  said 
H.  L.  Edwards  and  W.  Busfield,  to  hold 
to  them,  their  heirs  and  assigns  for  ever, 


260 


EXCHEQUER  OF  PLEAS : 


subject,  nevertheless,  to  the  proviso  or 
agreement  for  redemption  thereof  contained 
in  the  hereinbefore  mentioned  indenture, 
and  with,  under,  and  subject  to  the  powers, 
provisoes,  declarations  and  agreements  com- 
prised therein,  and  according  to  the  pur- 
port, intent  and  meaning  of  the  said  inden- 
ture, to  be  holden'  of  the  lord  of  the  said 
manor  by  the  rents,  suits  and  services 
according  to  the  custom  thereof.  And  the 
defendants,  H.  L.  Edwards  and  W.  Bus- 
field,  were  then  and  there  at  the  same 
court  admitted,  to  wit,  by  copy  of  court 
roll,  tenants  of  the  said  messuages  and  tene- 
ments, according  to  the  form  and  effect  of 
the  said  surrender,  and  according  to  the 
custom  of  the  said  manor. 

The  plea  then  averred,  that  after  the 
making  of  the  said  indenture  and  surrender, 
and  after  the  admittance  of  the  said  defen- 
dants, H.  L.  Edwards  and  W.  Busfield, 
as  aforesaid,  and  whilst  the  said  sum  of 
1,400/.  remained  due  and  owing  upon  the 
said  security  and  during  the  continuance  of 
the  said  security  of  the  said  indenture,  and 
whilst  the  said  power  of  distress  was  in  full 
force  and  virtue,  and  before  the  said  time 
when,  &c.,  SlL  10«.  of  the  interest  afore- 
said, at  the  rate  aforesaid,  of  the  said  sum 
of  1,400/.  for  one  half  year,  was  due  and 
unpaid  from  the  said  John  Leedham  to  the 
said  defendants,  H.  L.  Edwards  and  W. 
Busfield,  and  continued  so  due  and  unpaid 
for  more  than  twenty-eight'  days  next 
following,  whereupon  the  said  defendants, 
H.  L.  Edwards  and  W.  Busfield,  in  their 
own  right,  and  the  defendant,  the  said 
Thomas  Hilliwell,  as  the  servant  and  bailiff 
of  them,  the  said  H.  L.  Edwards  and  W. 
Busfield,  and  by  their  command,  at  the  said 
time  when,  &c.,  in  the  declaration  men- 
tioned, under  and  by  virtue  of  the  said 
power  of  distress  so  granted  as  aforesaid, 
and  of  the  said  stipulations  in  the  said 
indenture  contained  in  that  behalf,  entered 
into  the  said  messuage  or  dwelling-house, 
brew-house,  kitchen,  stable,  shop,  and  out- 
buildings, being  in  the  possession  of  the 
said  John  Leedham,  to  distrain  for  the  said 
half  year's  interest  so  due  and  in  arrear  as 
aforesaid,  and  did  then  and  there  distrain 
the  said  goods  and  chattels  in  the  declara- 
tion mentioned,  the  same  being  then  in  and 
upon  the  said  premises,  and  being  subject 
to  such  distress  as  and  for  a  distress  for  the 


said  sum  of  SI/.  10s«  so  in  airear  firom  the 
said  John  Leedham  as  aforesaid,  which  are 
the  supposed  trespasses  whereof  the  pbun- 
tiffs  above  complained. 

The  plaintiffs  replied  by  travendng  the 
possession  of  Leedham  at  the  time  of  the 
distress,  on  which  issue  was  joined,  and  on 
this  issue  the  verdict  was  for  thedefendaatk 

All  the  other  issues  were  found  ht  the 
plainti£&. 

Knowlea  having  obtained  a  rule  niri  to 
enter  judgment  man  obstaiUe  vereiitio  for 
the  plaintiffs,  on  the  ground  that  the  piea 
confessed  the  trespasses  without  justifyisg 
them, — 

Martin  and  Cowling  now  shewed  cause. 
— The  effect  of  the  grant,  contained  in  the 
indenture  and  set  out  in  the  plea,  is  to 
create  a  rent-charge,  and  make  the  distress 
lawful.  In  LiUUUm,  s.  221,  it  is  said, 
"  Also  if  one  make  a  deed  in  this  manner, 
that  if  A.  of  B.  be  not  yearely  payed  at 
the  feast  of  Christmasse  for  terme  of  his  life 
xz.  s.  of  lawful  1  money,  that  then  it  shill 
be  lawfuU  for  the  said  A.  of  B.  to  distieyne 
for  this  in  the  mannor  of  F,  &c.,  thb  is  a 
good  rent-charge ;  because  the  mannor  is 
charged  with  the  rent  by  way  of  distresse. 
And  yet  the  person  of  him  which  makes 
such  deed  is  discharged  in  this  case  of  an 
action  of  an  annuitie,  because  he  doth  not 
grant  by  his  deed  any  annuitie  to  the  aakl 
A.  of  B,  but  granteth  only  that  be  may 
distreine  for  such  annuitie,"  &c.  And  in 
the  commentary  on  that  section  C«.  lAtL 
146,  6,  Lord  Coke  says,  "  And  yet  no  rent 
is  expressly  granted  out  of  the  manor; 
but  by  the  grant  that  he  shall  distrain  for 
such  a  yearly  sum  of  money  in  judgment 
of  law  the  manor  is  charged  with  the  rent'*, 
Johnson  v.  Falkner{l)  was  also  cited  o& 
this  point ;  it  makes  no  difference  that  the 
estate  here  is  copyhold,  for  a  rent  may 
be  created  out  of  lands  of  any  tenure,  or 
however  small  the  estate  may  be — SMfirj 
V.  Elgood(2),  Co,  LiU.  147. 

[Parke,  B. — ^But  here,  aftn  the  grant, 
there  is  a  surrender,  and  the  mortgagee  is 
admitted  to  the  whole  estate*  Hoir  eai 
the  rent-chaiqge  continue  to  a£fect  die  estate 
after  it  has  become  the  estate  of  tbegiantee  f 

(1)  2Q.B.  Rep.  925  i  8.  c  U  Uw  J.]lffL(ii^' 
Q.B.  193. 

(2)  1  Ad.  &  El.  191 ;  s.  e.  S  Law  J.  Bap.  (&».) 
K.B.  151. 
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In  order  to  simplify  the  question,  suppose 
that  the  lands  were  freehold,  and  that  after 
the  creation  of  a  rent-charge  the  estate  was 
conveyed  to  the  grantee,  would  not  the  rent- 
charge  be  extinguished  ?] 

It  is  the  practice  of  conveyancers  to  rely 
on  such  clauses  of  distress  in  mortgages, 
and  the  Court  will  not  overthrow  their  prac- 
tice unless  compelled  to  do  so  by  some  rigid 
rale  of  law.  There  is  no  such  rule  of  law ; 
for  the  reason  why  a  conveyance  of  the 
estate,  charged  with  a  rent-charge  to  the 
grantee,  destroys  the  rent-charge  is,  that  it 
merges.  But  there  never  is  a  merger  of 
an  interest  by  the  operation  of  the  same 
instrument  which  creates  it ;  for  the  law, 
in  order  to  effectuate  the  intention  of  the 
parties,  will  so  marshal  and  construe  the 
instrument  as  to  prevent  the  interest  from 
being  destroyed  as  soon  as  it  exists.  In 
order  to  give  an  operation  to  such  a  grant 
in  a  mortgage  in  fee,  the  Court  will  construe 
the  deed  to  mean  that  the  mortgagor  shall 
retain  possession  and  have  a  legal  estate 
oat  of  which  the  rent  may  issue.  It 
clearly  was  the  intention  of  ^e  parties  to 
this  deed  that  the  surrender  should  not 
destroy  the  power  of  distress,  and  that  Leed- 
ham  should,  whilst  he  retained  possession, 
have  an  estate  to  support  the  rent-charge. 
Why  should  not  a  rent- charge  issue  out  of 
an  equity  of  redemption  in  possession  ? 

[Parke,  B.-*A  mortgagor  in  possession 
is  not  a  tenant  to  the  mortgagee :  there  was 
a  case  in  which  it  was  said  that  the  mort- 
gagor was  in  the  relation  of  tenant  to  the 
mortgagee,  but  that  case  has  been  generally 
disapproved  of.  If,  indeed,  there  was  any 
part  of  the  mortgage  deed  amounting  to 
an  agreement  that  Leedham  should  hold 
the  possession  as  tenant  to  the  mortgagee, 
that  would  create  a  tenancy ;  but  here  the 
utmost  effect  of  your  argument  is,  that  the 
parties  contemplated  that  Leedham  should, 
after  the  admittance,  continue  to  occupy  as 
mortgagor :  that  creates  no  estate  on  which 
the  grant  can  operate  so  as  to  create  a  rent- 
charge,  for  the  possession  of  a  mortgagor  is, 
in  law,  no  estete  at  all.] 

[Platt,  B.^That  must  be  so,  for  the 
mortgagee  may  bring  ejectment,  and  lay 
the  demise  on  a  former  day.  If  the  mort- 
gagor had  any  estete,  however  precarious, 
the  demise  should  be  laid  after  it  was  deter- 
mined.] 


[Alderson,  B.  referred  to  the  notes  to 
Keech  V.  HalHZ).'] 

[Parke,  B. — Have  you  any  case  in 
which  it  has  been  held  that  a  rent-charge 
and  the  fee  simple  in  possession  could  co- 
exist in  the  same  person  ?] 

It  must  be  admitted  that  no  such  case  has 
been  found ;  but,  at  all  evente,  this  operates 
as  a  covenant  for  a  valuable  consideration, 
giving  a  licence  to  seize  the  goods;  and 
being  irrecoverable  by  the  bankrupt  him- 
self, it  is  not  revoked  by  his  bankruptcy— 
Hawthorn  v.  the  Newcastle-vpon'  Tyne  and 
North  Shields  Railway  Company  (4). 

[Alderson,  B. — There  the  goods  were 
in  the  possession  of  the  company.] 

Knowles  {Addison  vnth  him),  in  support 
of  the  rule. — The  deed  had  ite  full  operation 
by  creating  a  rent-charge,  which  existed 
from  the  time  of  the  deed  till  it  was  destroy- 
ed by  the  admittonce  of  tlie  grantee,  and 
therefore  it  does  not  operate  as  a  covenant 
or  licence  afterwards ;  but  even  if  it  did, 
such  a  licence  is  personal,  and  does  not 
bind  the  goods — Howes  v.  Ball  (5). — (He 
was  then  stopped  by  the  Court.) 

Parke,  B.  —  The  assignees  acquire  all 
the  property  of  the  bankrupt,  but  subject 
to  such  equities  as  attech  on  the  goods  at 
the  time  of*  the  bankruptcy.  The  utmost 
effect  that  can  be  given  to  this  deed  is  to 
consider  it  as  operating  as  a  covenant  that 
the  mortgagees  may  seize  such  goods  of  the 
mortgagor  as  shall  be  on  the  premises  at 
the  time  the  distress  is  made,  and  treat 
them  as  if  distrained.  Such  a  covenant 
would  not  affect  any  specific  goods  before 
seizure,  and,  therefore,  the  goods  came  to 
tlie  assignees  not  subject  to  any  equity. 
Probably,  the  argument  that  the  grant  ope- 
rated so  as  to  create  a  rent-charge  is  correct ; 
and  if  so,  the  rent-charge  continued  until 
the  surrender  and  admittence.  But  it  is 
not  necessary  to  decide  that,  for  as  soon  as 
the  grantee  of  the  rent-charge,  if  it  was  one, 
became  entitled  to  the  fee  simple  in  pos- 
session, the  rent-charge  was  gone,  ^nd  the 
covenant  ceased  to  exist  as  an  obligation 
binding  the  land.  It  might,  however,  still 
exist  as  a  personal  covenant,  binding  the 
covenantor,  though  it  would  not  affect  third 

(3)  1  Smith's  L.C.  293. 
(i)  3  Q.B.  Rep.  734,  d. 
(5)  7  B.  &  C.  481 ;  8.C.  6  Uw  J.  Rep.  K.B.  106. 
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persons.  The  ai]gan)ent  of  the  plaintiff's 
counsel  that  the  effect  of  the  deed  was  ex- 
hausted hy  the  creation  of  the  rent  may  make 
this  doubtful ;  and  it  is  not  necessary  to  decide 
it,  for,  giving  the  covenant  this  effect,  it  will 
not  make  this  a  good  plea.  The  covenant, 
at  most,  is  to  be  construed  as  an  agreement 
that  all  goods  belonging  to  Leedham,  at 
the  time  of  the  distress  and  then  upon  the 
land,  might  be  seized.  This  would  affect 
his  own  goods  when  seized.  Up  to  the 
seizure,  the  whole  is  contingent,  and  gives 
no  lien  on  specific  goods.  Before  the  dis- 
tress was  made  Leedham became  bankrupt; 
at  that  time  the  whole  of  the  goods  which 
were  his  property  and  then  upon  the  land, 
were  contingently  liable  to  be  seized,  but 
no  specific  portion  was  liable  more  than  the 
rest.  There  was,  therefore,  no  lien  on  any 
portion  of  the  goods  according  to  the  prin- 
ciple of  the  decision  in  Carvalho  v.  Bum  (6). 
Then,  at  the  moment  of  the  distress,  the 
goods  had  ceased  to  belong  to  Leedham, 
and  became  the  property  of  the  assignees, 
and,  as  goods  not  belonging  to  the  covenantor, 
were  not  subject  to  the  covenant.  This  is 
decisive  of  the  case.  The  plea  being  bad 
in  substance,  and  confessing  without  avoid- 
ing the  cause  of  action  in  the  declaration, 
there  must  be  judgment  non  obstante  vere^ 
dicto  for  the  plaintiffs. 

Alderson,  B.,  Rolfe,  B.  and  Platt,  B. 
concurred. 

RuU  ab$olute. 


1848 
June  28 


i.} 


ELLIOTT  O.  THE  SOUTH  DEVON 
RAILWAY  COMPANr. 


New  Trial  —  Misdirection  —  Railway 
Clauses  Consolidation  Act,  8  <^  9  Vict.  c.  20. 
s.  11.—"  Town." 

If  a  Judge  in  leaving  to  the  jury  a  quet-- 
tion  partly  depending  upon  the  construction 
of  an  act  of  parliament^  does  not  give  tke 
jury  an  explanation  of  the  meaning  of  the  act 
sufficiently  comprehensive  to  enable  them  to 
decide^  the  particular  issue^  it  is  a  ^mis^ 
direction. 

Therefore,  where  the  issue  was  whether 
a  railway  was  at  a  particular  spot  passing 
"  through  a  town  within  the  meaning  of  the 
Railway  Clauses  Consolidation  Act,  section 

(6)  4  B.  &  Ad.  382  i  afiinned  in  error,  1  Ad. 
&  El.  883. 


11,"  and  the  Judge  merely  tM  tkejwr^  ikti 
'*  town"  was  in  the  act  to  be  mnderstooi  m  ili 
ordinary  sense^  the  Court  granted  a  neu  trisL 
**  Town"  in  the  act  means  the  space  onuluck 
the  inhabitants  have  permanently  cotieete^ 
their  dwellings  so  near  to  each  other  tkst 
they  may  be  reasonably  said  to  be  emUigwu, 
It  includes  aU  open  spaces  surrounded  hjf 
a  continuous  line  of  houses;  and^  sembk,  sfl 
open  spaces  occupied  as  mere  aceesssries  to 
the  congregated  dwelling-houses^  although  hL 
so  surrounded. 

Thb  was  an  issue  direeted  by  the  Vke 
Chancellor  of  England,  to  try  whether  the 
South  Devon  Railway  in  passing  over  land 
of  which  the  plaintiff  was  the  owner  and 
occupier,  was  passing  through  a  town  witUn 
the  meaning  of  the  Railway  Clauses  Con- 
solidation Act,  8  &  9  Vict.  c.  20.  s.  1 1 ,  which 
enacts,  that  '*  in  making  the  railway  it  shiU 
not  be  lawful  for  the  company  to  deviate 
from  the  levels  of  the  said  railway,  as  re- 
ferred to  the  common  datum  line  described 
in  the  section  approved  of  by  parliaiDeal, 
and  as  marked  on  the  same,  to  any  extent 
exceeding  in  any  place  five  fee^  or  in  past- 
ing through  a  town,  village,  street,  or  land 
continuously  built  upon  two  feet,  without 
the  previous  consent  in  writing  of  the  ownen 
and^  occufHcrs  of  the  land  in  which  such 
deviation  is  intended  to  be  made." 

At  the  trial,  before  Wightman,  J.,  at  the 
Exeter  Spring  Assises,  1848,  it  appesred 
that  the  plaintiff  was  the  owner  and  occnpier 
of  some  fields  that  a  few  years  ago  were  on* 
questionably  in  the  country.  The  town  of 
Plymouth  has  been  for  some  time  xipidlj 
it)  (greasing,  and  the  land  up  to  the  plaistif' s 
was  now  covered  with  houses,  so  that  his 
4and  on  three  sides  was  bounded  by  sCreeti 
and  houses  now  beycmd  all  coDtroversr 
town.  On  the  fourdi  side  the  plaintiff's 
land  was  bounded  by  building  land  not  yet 
actually  built  upon.  The  roads  ibr  sooe 
way  beyond  the  plaintiff's  kad  were  lighted, 
paved,  and  watched  by  the  anthoritics  of 
Plymouth.  The  plaintiff's  land,  though 
likely  to  be  built  over  very  aoaa»  sad  of 
great  value  as  building  land,  was  tlill  used 
as  pasture  land. 

By  the  Vice  Chaneellor's  ovdsr,  it  «■« 
admitted,  that  the  South  Devon  Baflwav. 
in  passing  over  land  of  whieb  llM  pivatiff 
was  the  owner  and  occupier,  had  devistrd 
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from  the  level  as  referred  to  the  datum  line 
more  than  two  and  less  than  five  feet,  with- 
out the  plaintiff's  consent. 

Wightman,  J.  told  the  jury  that  the  word 
"town"  as  used  in  the  act  was  to  be  under- 
stood in  its  ordinary  and  popular  sense ;  that 
it  was  for  them  to  decide  where  the  town 
ended  and  the  country  began ;  and  that  the 
lighting,  &c.  was  a  circumstance,  liot  a  test. 
The  jury  found  that  the  railway  on  the 
plaintiff's  land  was  passing  through  a  town 
within  the  meaning  of  the  act. 

A  rule  having  been  obtained  calling  on 
the  plaintiff  to  shew  cause  why  there  should 
not  be  a  new  trial,  on  the  ground  of  mis- 
direction, on  the  part  of  the  learned  Judge, 
in  not  properly  explaining  to  the  jury  the 
term  *•  town,"— 

Cockbum  and  M,  Smith  now  shewed 
cause. — "Town"  is  not  confined  to  land 
covered  with  houses ;  it  may  well  extend  to 
land  like  the  plaintiff's,  though  still  green 
fields. 

[Aldsbaon,  B.  —  Certainly,  a  railway 
passing  along  St.  James's  Park  or  through 
the  Temple  Gardens  would,  in  every  sense 
of  the  word,  be  passing  through  a  town, 
though  it  would  be  passing  along  land  never 
built  upon.  But  the  Judge,  one  would 
think,  ought  in  leaving  to  tbe  jury  a  ques- 
tion on  the  construction  of  an  act  of  parlia- 
ment to  give  them  some  guide.  Should  he 
not  have  told  them  what  was  the  idea  of  a 
town  within  the  meaning  of  the  act  ?] 

He  did  enough  when  he  told  the  jury  that 
it  was  to  be  Understood  in  the  ordinary  and 
popular  sense  of  the  word.  Had  there  been 
any  part  of  the  act  that  controuled  the  mean- 
ing of  the  word  and  gave  it  a  different  sense, 
it  is  conceded  the  Judge  should  have  .told 
them  so ;  bat  when  the  word  has  its  ordinary 
meaning  &e  jury  are  as  capable  of  under- 
standing it  as  the  Court.  The  jury  know 
what  ^e  word  "town"  means,  and  the 
Judge  could  only  have  defined  it  by  using 
equivalent  terms,  which  the  jury  would  no 
more  he  bound  to  understand  than  the  ori- 
ginal word  "  town." 

[RoLFK,  B. — The  case  is  somewhat  ana- 
logous to  Baddeley  v.  OingeU  (1),  where  we 
had  to  determine  what  houses  were  "  within 
the  street."    But  where  the  terms  used  in  a 

(I)  1  Exeh.  319 ;  a.  c.  on/e,  p.  63. 


statute  are  so  difficult  to  apply,  the  Judge 
should  give  the  jury  a  guide.  It  certainly 
would  be  no  misdirection  if  he  were  to  define 
**  town"  in  a  way  which  would-be  very  in- 
accurate as  applied  to  other  circumstances, 
if  it  was  accurate  as  far  as  related  to  the 
circumstances  to  which  the  jury  were  to 
apply  it ;  but  I  think  it  is  a  misdirection 
to  give  no  definition  at  all.] 

[Platt,  B. — If  a  railway  were  passing 
over  Primrose  Hill  would  it  be  passing 
through  town  or  not?  That  seems  very 
near  indeed  to  the  facts.  How  should  the 
question  be  left  to  the  jury  in  that  case  ?] 

[Alderson,  B.— -A  few  years  ago  a  rail- 
way passing  over  Primrose  Hill  would  not 
have  been  passing  through  the  town;  I  think, 
now,  as  a  juryman,  I  should  say  it  was. 
But  if  a  place  like  Primrose  Hill  was  not 
town  before  certain  streets  were  built,  and 
becomes  town  after  they  are  built,  though 
itself  untouched,  a  reason  must  exist  why 
the  building  of  these  streets  should  make 
the  difference.  To  that  extent  the  Judge 
should  define  the  word  "  town."  He  should 
tell  the  jury  in  what  state  the  surrounding 
land  must  be  before  the  place  ceases  to  be 
in  the  country.] 

Kinglake^  Serj,^  in  support  of  the  rule.— 
The  word  "town"  in  the  act  is  coupled 
with  "  village,  street,  or  land  continuously 
built  upon."  It  means,  therefore,  some* 
thing  different  from  these,  and  the  Judge 
ought  to  have  told  the  jury  what  it  meant. 
No  doubt  it  means,  in  the  act,  something 
differing  from  the  legal  definition  of  "  town," 
given  in  Co,  Liti.,  p.  115  ft,  where  it  is  said 
Uiat  a  place  cannot  be  a  town,  in  law,  un- 
less it  hath,  or  in  time  past  hath  had,  a 
church,  and  celebration  of  Divine  service, 
sacraments  and  burials.  It  is  no  answer 
to  say  that  a  definition  would  have  been 
difficult;  there  was  the  more  reason  to 
direct  the  jury.  The  railway  here  does  not 
touch  a  single  house  or  cross  a  street  till 
after  it  has  left  the  plaintiffs  land ;  and  it  is 
submitted  that  the  Judge  should  at  least 
have  told  the  jury  that  the  railway  was  not 
passing  through  the  town  till  it  entered  the 
space  on  which  the  inhabitants  have  per- 
manently collected  their  dwellings.  That 
direction  would  have  given  the  defendants  a 
verdict,  though  if  the  action  had  been  con- 
cerning St.  James's  Park  or  Primrose  Hill, 
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the  jury  would  probably  find  the  fact  to  be 
that  the  railway  had  entered  the  space  on 
which  the  inhabitants  have  permanently 
collected. 

Parke,  B.-— I  think  that  there  must  be 
a  new  trial.  The  learned  Judge  was  cer- 
tainly not  bound  to  give  a  complete  defini- 
tion of  the  word  "  town,"  embracing  every 
possible  case,  yet  he  should  have  given  the 
jury  a  definition  suflSciently  comprehensive 
and  accurate  to  be  a  guide  to  enable  them 
to  decide  the  particular  question  before 
them,  which  was,  whether  the  railway  in 
passing  over  these  fields  was  passing  through 
a  town  within  the  meaning  of  the  11th 
section.  The  word  '*  town"  in  the  act  does 
not  mean  a  town  in  the  legal  sense  of  the 
word, — a  place  with  a  constable,  or  a  church, 
but  a  town  in  the  sense  of  the  space  where 
the  dwelling-houses  of  the  inhabitants  are 
contiguous ;  it  means  the  space  covered  by 
the  collected  mass  of  houses.  The  question 
then  is,  could  the  railway  be  brought  over 
the  fields  in  question,  without  coming 
through  the  contiguous  dwelling-houses? 
A  space,  though  not  built  upon,  may  be 
part  of  the  town,  if  surrounded  by  conti- 
nuous houses,  as,  for  instance,  the  green 
part  of  Grosvenor  Square.  So  long  then  as 
the  railway  continues  in  the  fields,  without 
entering  the  continuous  line  of  houses,  it  is 
not  passing  through  the  town  ;  but  when  it 
has  entered  the  continuous  mass  of  houses, 
it  continues  to  pass  through  the  town  till  it 
passes  out  across  the  continuous  line  of 
houses  on  the  other  side.  I  do  not  mean 
by  the  continuous  line  that  the  houses  are 
to  be  touching  each  other,  but  the  line  where 
the  houses  are  so  near  that,  in  a  rough  and 
popular  sense  of  the  word,  they  may  be 
called  continuous. 

Alderson,  B. — I  think  so  too.  What 
the  wall  was  to  towns,  in  ancient  times,  the 
continuous  line  of  buildings  is  now  as  a 
boundary.  By  continuous  I  do  not  mean 
touching,  but  so  near  that  the  inhabitants 
may  reasonably  be  said  to  dwell  together. 
When  the  railway  passes  this  boundary  it 
begins  to  pass  through  the  town. 

B.OLFE,  B. — I  think  there  should  be  a 
new  trial,  because  the  learned  Judge  did 
not  give  a  definition  sufficient  for  the  deci- 
sion of  the  particular  case.     He  was  not 


bound  to  give  a  definition  embracing  every 
case.  Even  that  given  by  my  Brother 
Parke,  which  at  first  struck  me  as  perfect, 
is  not  complete.  There  are  in  foreign  towns 
what  they  call  a  "  place," — a  parallelogram 
of  ground,  with  houses  on  three  sides  onlj, 
cultivated  and  adorned  for  the  sake  of  these 
houses,  but  opening,  on  the  fourth  side, 
into  the  country ;  such  a  spot  would  not  be 
within  my  Brother  Parke's  definition,  yetl 
think  it  would  be  town. 

Platt,  B. — I  concur  in  thinking  that 
there  should  be  a  new  trial,  because  the 
Judge  has  not  expounded  the  word  compre- 
prehensively  enough,  for  the  purpose  of 
enabling  the  jury  to  decide  this  particular 
issue  on  the  evidence  before  them.  I  do  not 
think  he  was  bound  to  do  more,  but  that  he 
ought  to  have  done. 

Alderson,  B.  added,  I  think  such  a 
''place"  as  my  Brother  Rolfe  alludes  to 
would  be  in  the  town  if  it  was  occupied  as 
a  mere  accessory  to  the  convenience  of  the 
dwelling-houses,  otherwise  if  it  was  an  inlet 
to  the  country. 

Parke,  B. — I  think  so  too ;  and  pro- 
bably a  garden  attached  to  a  house,  and 
occupied  along  with  it,  should  be  reckoned 
as  part  of  the  house  in  considering  whether 
the  houses  are  continuous. 

Rule  absohUe^ 


1848 
June  16 


i.} 


TURNER  O.  THE  MSTROFOUTAK 
LIVE  STOCK  COMPANY. 


Joint' Stock  Company — ExeaUum^-l  4*  ^ 
Vict.  c.  110. 

The  returns  of  the  names  of  sharekoUen 
under  the  7  ^  S  Vict.  c.  1 10,  are  wfideat 
prim4  facie  evidence  that  the  parties  named 
in  them  are  shareholders^  tojusty^  Ike  Cemrt 
in  issuinp  execution  against  them  under  the 
7  4-8  Fict.e.  110.  s.  68. 

Notice  under  that  section  need  mt  he  per- 
sonally served. 

The  defendants  in  this  case  weie  a  com- 
pany completely  registered  under  the  7  &  ^ 
Vict.  c.  110. 

The  plaintifif  had  obtained  yadgeatni 
against  the  company  ;  and  a  rale  had  hern 
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ohtaioed  calling  on  a  party  to  shew  cause 
why  execution  should  not  issue  against  him 
as  a  shareholder,  under  the  68th  section  of 
the7&8  VicLc.  110. 

Bramwell  now  shewed  cause. — The  act 
renders  a  suggestion  or  scire  facias  un- 
necessary, and  if  the   Court  allow  exe- 
cution  to  issue  against    the    party   their 
decision  is  final.     He  has  no  opportunity, 
of  traversing  or  disputing  the  facts.     It 
is,  therefore,   incumhent  on   the  plaintiff 
to  shew  everything  requisite  to  complete 
his  liability,   and  here  he  fails  to  shew 
that  the  party  is  a  shareholder.     The  affi- 
davits have  annexed  to  them   a  certified 
copy  of  the  return  of  the  names  of  the  share- 
holders. The  name  of  the  party  in  question 
appears  on  that  return ;  it  is  sworn  that  the 
name  is  his,  and  it  mnst  be  taken  to  be  so. 
That  is  all  that  is  shewn,  and  this  is  no 
evidence  that  he  really  was  a  shareholder. 
Unless  it  appears  that  he  in  some  way  sanc- 
tioned the  return,  it  is  no  evidence  against 
hhn.     The  Banking  Act,  7  Geo.  4.  c.  46. 
s.  6,  contains  a  provision,  that  the  returns 
under  that  act  shall  be  evidence  that  the 
persons  named  therein  as  members  of  the 
banking  company  were  members  of  it  at  the 
time  of  the  return,  but  there  is  no  such  pro- 
vision in  the  7  &  8  Vict.  c.  1 10.  Thecertified 
copy  is  by  the  18th  section  made  evidence 
that  the  return  was  made,  but  no  more. 

It  also  appears  that  the  notice  given  in 
this  case  was  not  personally  served  on  the 
party. 

[Alderson,  B. — The  return  is  made  in 
pursuance  of  a  public  duty ;  and  the  ques- 
tion is,  whether  the  fact  that  a  party's  name 
appears  on  that  return  as  a  shareholder,  is 
not  a  sufficient  frmd  facie  case  to  induce 
the  Court  to  act  as  if  the  party  was  a  share- 
holder, when  he  has  an  opportunity  of  deny- 
ing it,  and  does  not  do  so.  It  is  not  as  if 
the  question  was  whether  it  was  evidence 
for  a  jury.  We  often  act  on  information 
and  belief.  As  for  the  notice,  the  party 
must  have  ten  days'  notice  so  brought  home 
to  him  as  to  enable  him  to  appear,  but  the 
act  is  silent  as  to  its  being  personal  notice.] 
Gray  was  stopped  by  the  Court. 


1848 
June  13 


3.  I 


BUTLER  r.  CORNEY. 


Per  Curiam — 


Rule  absolute. 


New  Series,  XVII.— Excheq. 


Costs — Suggestion  on  the  Roll — County 
Court  — 9  4-  10  Vict,  c,  95.  s.  129.— 
Affidavit^  negativing  Exceptions. 

The  defendant  does  enough  to  obtain  leave 
to  enter  a  suggestion  to  deprive  the  plaintiff 
of  costs,  under  the  9  ^10  Vict.  c.  95.  s.  129, 
if  by  his  affidavits  he  brings  the  case  within 
sections  128.  and  129;  he  need  not  negative 
any  grounds  for  refusing  the  suggestion  not 
mentioned  in  these  sections.  Such  grounds^ 
if  they  exist,  are  to  be  shewn  by  the  other 
party. 

If  a  primi  facie  case  be  made  out  for 
entering  a  suggestion,  the  Court  wiU  noi 
inquire  into  a  doubtful  point  of  law,  which 
may  be  raised  upbn  the  record  c^ter  thf 
suggestion  is  entered. 

The  Court  gave  leave  to  enter  a  suggeS" 
Hon  to  deprive  the  plaintiff  of  costs  in  an 
action  on  a  biU  of  exchange .  in  which  he 
had  recovered  less  than  20/.,  without  express^- 
mg  any  opinion  as  to  whether  bills  of 
exchange  were  within  the  jurisdiction  of  the 
county  courts. 

In  this  case  a  rule  had  been  obtained  to 
enter  a  suggestion  on  the  roll  to  deprive 
the  plaintiff  of  costs  under  the  County 
Courto  Act,  9  &  10  Vict.  c.  95.  s.  129. 

The  affidavits  on  which  the  rule  was 
obtained  stated,  thdt  the  action  was  on  a  con- 
tract and  for  a  cause  for  which  a  plaint  might 
have  been  levied  in  the  county  court ;  that 
the  plaintiff  recovered  only  19/.  15s. ;  that 
the  plaintiff  and  the  defendant  dwelt  within 
twenty  miles  of  each  other  at  the  time  the 
action  commenced,  and  that  neither  party 
was  an  officer  of  the  court. 

Needham  now  shewed  cause,  and  cour 
tended,  that  the  defendant  ought  to  have 
shewn  by  his  affidavit  that  the  plaintiff  was 
not  an  attorney,  as  an  attorney  might  still 
sue  in  the  superior  court— /ones  v.  Brown 
(1);  also  that  the  contract  on  which  the 
action  was  brought  was  not  a  contract  of 
marriage,  and  that  the  cause  of  action  was 
not  one  of  those  over  which  the  county 
court,  by  section  58,  has  no  jurisdiction* 

[Parke,  B.— The  sections  on  which  the 
defendant  grounds  his  application  are  the 

(1)  17  Law  J.  Rep.  (n.s.)  Bxcb,  16S. 
2M 
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1 28tfa  and  1 29th .  These  deprive  the  plain- 
tiff of  costs  under  certain  circumstances, 
and  the  defendant  does  enough  if  he  brings 
the  case  within  these ;  the  onus  of  shewing 
that  the  case  is  within  some  provision  not 
mentioned  in  these  sections  lies  on  the  other 
side.  If  the  plaintiff  was  an  attorney,  or  the 
action  was  for  breach  of  contract  of  marriage, 
the  plaintiff  may  shew  it  by  affidavit.  The 
defendant  was  not  bound  to  negative  it.] 

He  then  relied  on  his  affidavits,  which 
flhewed  that  part  of  the  cause  of  action  was 
on  a  bill  of  exchange. 

[Parke,  B. — It  has  been  said  that  the 
Chief  Justice  of  the  Common  Pleas  and  my 
Brother  Maule  have  expressed  a  doubt  whe- 
ther a  bill  of  exchange  is  within  the  jurisdic- 
tion of  the  coun  tv  court.  I  should  like  to  hear 
the  grounds  for  that  doubt,  as  I  do  not  know 
them.  The  question  now  before  us  is,  whe*- 
ther  a  suggestion  should  be  entered :  that  is 
not  final,  but  it  generally  practically  decides 
the  question,  and  I  should  like  to  learn  what 
are  the  grounds  for  the  doubt  said  to  have 
been  thrown  out  in  the  Common  Pleas.  It 
is  an  important  point  if  bills  of  exchange  are 
really  not  within  the  statute.] 

A  bill  does  not  give  a  cause  of  action 
arising  within  any  jurisdiction.  There  are 
numerous  cases  relating  to  the  change  of 
venue  deciding  t\d%—Mondel  v.  Steele  (2), 
in  which  all  the  cases  are  reviewed. 

[Aldersok,  B. — Is  not  the  meaning  of 
the  12Sth  section,  that  the  superior  court 
shall  not  have  concurrent  jurisdiction  when 
any  material  part  of  the  cause  of  action 
arises  within  tiie  jurisdiction  of  the  county 
<50urt?] 

It  is  clear  that  the  acceptance  of  the  bill 
or  its  presentment,  which  are  material  parts 
of  the  cause  of  action,  must  have  a  locality, 
and  may  be  within  the  jurisdiction  of  the 
county  court. 

Manistift  in  support  of  the  rule.— -The 
affidavits  shew  that  the  action  was  not  ex- 
clusively on  the  bill ;  it  was  partly  for  goods 
sold  and  delivered ;  and  these  were  a  material 
part  of  the  cause  of  action. 

[Alderson,  B.— -The  section  is  awkwardly 
worded,  and  I  am  not  certain  that  it  does 
not  mean  "  if  no  material  part  of  the  cause 
of  action  arises  out  of  the  jurisdiction,"  in- 


(2)  8  Mee.  &  Wels.  640 ;  8.  e.  11  Law  J.  Rep. 
(h.8.)  Exch.  91. 


Stead  of  meaning,  as  I  at  first  thought,  "if 
any  material  part  arises  within  it."] 

The  meaning  seems  to  be,  that  if  any 
material  part  arose  out  of  the  jurisdiction 
the  superior  courts  have  eoncnnent  jozis. 
diction. 

Pollock,  C.B. — The  rule  must  be  nude 
absolute,  on  the  simple  ground  that  the  matter 
ought  to  be  put  on  the  record.  By  penait- 
ting  the  suggestion  to  be  entered  on  the  le* 
cord,  we  decide  nothing  finally ;  for  the  plain* 
tiff  may  traverse  it  or  demur :  whereas,  if  we 
refuse  to  allow  it,  we  decide  condusivelj 
against  the  defendant.  It  is  sufficient  to 
say  there  is  not  such  an  answer  given  as  to 
induce  us  to  do  that.  I  express  no  opinion 
on  the  question,  as  to  whether  the  soperior 
courts  have  concurrent  jurisdictioB  with  the 
county  court  over  bills  of  exchange  for  lets 
than  201.,  except  that  it  is,  at  least,  so 
doubtful  a  point  as  to  render  it  oar  duty 
not  to  deprive  the  defendant  of  the  povcr 
to  raise  it  on  the  record. 

Alderson,  B.  concurred. 

RoLFE,  B. — When  it  is  once  decided  that 
a  suggestion  is  the  proper  course,  I  think  it 
is  very  inconvenient  to  try  the  merits  opon 
affidavit.  I  doubt  if  there  is  any  other  resion 
why  a  party  must  come  to  us  for  leave  to 
enter  a  suggestion  than  that  the  party  has 
not  the  custody  of  the  record ;  and  if  he 
makes  a  primd  facie  case,  it  seems  almost  a 
matter  of  right  that  the  suggestioD  shonld 
be  entered. 

Parke,  B.  had  left  the  court. 


1848 
June  21 
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HORSFALL  0.  KET. 


Stamp —  Conveyance — Fixtmra — Gcods^ 
Wares  and  Merchandise, 

Any  written  instrument^  operatiug  ffi  ike 
record  of  a  transfer  of  property^  is  a  tfswy 
ance  within  the  meaniny  of  the  Stamp  JeL 

Such  an  instrument,  if  it  be  "amtmr^n 
dun,,  letter,  or  at^eemJ^raatmsfl^^^ 
yoods,  wares  and  merchandise^**  isesm^ied 
from  all  stamp  duty,  but  ifitepenkmMa 
transfer  of  anything  else,  it  mutt  he  tte^p^ 
as  a  conveyance. 

The  word  *' fixtures"  means  tk  nyht 
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0/  severance  of  chattels  attached  to  the 
soUy  but  iMt  part  of  the  freehold*  A 
transfer  of  ** fixtures**  is,  therefore,  at 
leoit  the  transfer  of  the  right  of  seffer^ 
ance;  and  whether  a  memorandum  of  the 
sale  of  fixtures  transfers  any  interest  in 
the  chattels  themselves,  or  not,  it  is  a  con- 
veyance within  the  words  of  the  Stamp  Act, 
which  include  the  **  transfer  of  any  right;" 
and  as  fixtures  are  not  goods,  wares  and 
merchandise,  ii  is  not  within  the  exemption. 
Therefore,  a  memorandum  using  words  in  the 
past  tense,  "  Memorandum  that  A.  B.  has 
sold  the  goods  and  fiztares  in  a  shop  to  C» 
D"  signed  by  both  parties,  was  held  to  re^ 
quire  an  ad  valorem  stamp  as  a  conveyance^ 

This  was  an  action  of  trover. 

Pleaa— Not  guilty ;  and  not  possessed. 

At  the  trial,  before   Rolfe,  B.,  at  the 

Liverpool  Spring  Assizes,  it  became  a  part 

of  the  plaintiff's  case  to  give  in  evidence  a 

vritten  instrument.     The  instrument  was 

signed  by  botih  parties,  and  was  expressed  in 

the  past  tense  as  a  memorandum  that  A.  B. 

''  has  sold  to  C.  D.  aU  the  goods,  stock  in 

trade,  andfixtures  in  a  certain  shop,  for 50^.'* 

It  bore  an  agreement  stamp,  and  the  objec* 

tion  was  taken  that  the  instrument  operated 

as  a  conveyance,  and  ought,  therefore,  to 

have  borne  an  ad  valorem  stamp  of  1/.  10s. 

The  learned  Judge  gave  the  defendant  leave 

to  move  to  enter  a  nonsuit  on  this  objection^ 

and  directed  a  verdict  for  the  plaintiff. 

Martin  obtained  a  rule  to  shew  cause 
accordingly. 

Knowks  and  Atherton  now  shewed  cause. 
— The  sole  question  is  as  to  the  sufficiency 
of  the  stamp.    In  order  to  require  a  stamp  as 
a  conveyance  an  instrument  must  operate 
as  one,  and  of  itself  vest  the  property  in  the 
transferee.    This  instrument  purports  to  be, 
and  is,  a  memorandum  of  a  by-gone  sale, 
which  had  vested  the  property  in  the  trans- 
feree before  the  execution  of  the  instrument 
Such  a  memorandum  of  a  by-gone  transac- 
tion   requires  only  an   agreement  stamp, 
and  not  a  conveyance  stamp.     There  is  no 
exemption  in  the  Stamp  Act  of  convey- 
ances relating  to  goods,  wares,  and  mer- 
chandise ;  and  if  this  instrument  is  a  convey- 
ance, every  case  in  which  a  broker's  bought 
and   sold  notes  unstamped  have  been  re- 
ceived  in  evidence  is  wrongly  decided ; 
but    those  cases  arc   rightly   decided,   for 


memoranda  of  a  by-gone  bargain  are  not 
conveyances,  but  memoranda  which  are 
evidence  of  a  contract  or  agreement ;  and 
which,  if  they  relate  to  the  sale  of  goods, 
wares  and  merchandise,  are  exempted  from 
all  duty ;  and  if  they  relate  to  other  things 
as  well,  they  are  subject  only  to  an  agree* 
ment  stamp.  Had  it  not  been  for  the  word 
^^  fixtures"  used  in  the  instrument,  it  would 
have  required  no  stamp  at  all :  as  it  is,  it  is 
rightly  stamped,  for  this  is  no  conveyance 
of  the  fixtures ;  they  are  things  fixed  to  the 
freehold.  No  instrument^  not  under  seal, 
can  operate  as  more  than  an  agreement  to 
transfer  them,  for  they  are,  like  a  house,  part 
of  the  freehold. 

[Parke,  B. — No.  How,  if  that  were  the 
case,  would  the  sheriff  be  justified  in  seizing 
them  ?  That  shews  that  they  are  unques- 
tionably chattels,  though  they  are  not  goods, 
wares  and  merchandise.  What  is  meant 
by  fixtures  is  the  right  to  remove  certaio 
things  fixed  to  the  soil.  The  law  in  favooc 
of  the  creditor  says,  that  the  sheriff  may,, 
under  a  fi,  fa,,  exercise  this  right  of  re* 
moval.] 

If  that  be  the  nature  of  fixtures,  this 
cannot  be  a  conveyance,  as  far  as  they  are 
concerned.  It  must  operate  as  an  agree- 
ment that  the  purchaser  may  enter  and 
sever  the  things,  and  convert  them  into 
goods,  wares,  and  merchandise,  and  that 
after  they  are  converted  the  property  shall 
pass.  It  therefore  requires  an  agreement 
stamp  only.  The  Court  makes  no  intend- 
ment in  favour  of  the  Stamp  Laws — Phillips 
V.  Morrison  {1)m 

Martin,  in  support  of  the  rule.  —  The 
effect  of  the  Stamp  Laws  upon  evidence  is 
productive  of  much  injustice,  and  it  is  to 
be  wished  they  were  altered ;  but  whilst  the 
Stamp  Act  remains  law,  it  would  be  absurd 
to  enable  parties  to  evade  it,  by  wording 
instruments  in  the  past  tense,  and  then  say- 
ing that  they  are  not  conveyances,  but 
memoranda  of  by-gone  transactions.  **  The 
general  principle,"  says  Parke,  B.,  in  Jones 
V.  Ryder  {2),  *'is,  that  every  instrument 
ought  to  be  stamped  according  to  its  legal 
operation." 

[Parke,  B. — That  is  correct.  You  must 

(1)  12  Mee.  &  WeU.  740  ;  s.  o.  IS  Law  J.  Rep. 
(n.s.)  Ezch.  212. 

(2)  4  Ibid.  35 ;  8.0.7  Law  J.  l^e\u  (n.s.)  Ezcb. 
216. 
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make  out  that  if  there  was  an  act  of  parlia- 
iDdnt  passed,  enacting  that  the  things  to 
which  the  instrument  refers  could  not  bo 
transferred  without  writing,  an  instrument 
in  these  terms  would  satisfy  the  act  of  par- 
liament  and  transfer  them,  or  the  instrument 
is  not  a  conveyance.] 

Sheppard^a  Touchstone,  p.  8S2,  says, 
*'The  best  way  in  grants  is  to  grant  by 
words  in  the  present  tense  as  well  as  in  the 
preterperfect  tense ;  but  a  grant  by  words 
of  the  preterperfect  tense  only,  as  by  dedi 
et  coneean  bnJy,  without  words  of  the  pre* 
sent  tense,  is  good."  So  Lord  Coke  says, 
**  And  he  to  whom  sueh  a  deed,  compre- 
hending dedi,  &c.  is  made,  may  plead  it  as 
a  grant" — Co.  LitU  801,  6.  It  is  impossi- 
ble,- therefore,  to  say,  that  the  use  of  the 
past  tense  prevents  an  instrument  from 
operating  as  a  conveyance.  What  was  there 
to  transfer  the  property  if  not  this  instru- 
ment ?  The  very  nonsuit  proceeds  on  the 
ground  that  the  plaintiff  cannot  prove  the 
transfer  by  an3rthing  but  the  writing.  Then, 
fixtures  are  not  within  the  exemption  in 
the  Stamp  Act,  and  are  transferred  by  this 
writing — Thwnfson  v.  PeitU  (S). — (He  was 
then  stopped  by  the  Court.) 

Parks,  B. — The  question  is,  whether 
this  instrument  operates  as  a  transfer  within 
the  meaning  of  the  Stamp  Laws.  The 
words  in  the  schedule  to  the  55  Gto.  h. 
c.  189.  are,  "Conveyance,  whether  grant, 
disposition,  lease,  assignment,  transfer,  re- 
lease, renunciation,  or  of  any  other  kind  or 
description  whatsoever,  upon  the  sale  of  any 
lands,  tenements,  rents,  annuities,  or  other 
property  real  or  personal,  heritable  or  move- 
able, or  of  any  right,  title,  interest,  or  claim 
into  or  out  of,  or  upon  any  lands,  tene- 
ments, rents,  annuities,  or  other  property, 
that  is  to  say,  for  or  in  respect  of  the  priiv^ 
cipal  or  only  deed,  instrument,  or  other 
writing,  whereby  the  lands  or  other  things 
sold  shall  be  granted,  leased,  assigned, 
transferred,  released,  renounced,  or  other- 
wise conveyed  to  or  vested  in  the  pur- 
chaser." These  are  very  large  and  compre- 
hensive words,  including  not  only  transfers 
of  all  kinds  of  property,  but  also  of  any 
right  or  interest  into  or  out  of,  or  upon 
any  property.     Does,  then,  this  instrument 

(3)  16  Uw  J.  Rep.  (M.g.)  Q.B.  162. 


come  witiiin  these  words  ? — ^It  is  termed  s 
memorandum,  but  that  can  make  no  dif- 
ference if  it  operates  as  a  coaveyanoc 
Then  the  objection  is  made  that  it  csnnot 
operate  as  a  conveyance,  became  the 
words  are  in  the  past  tense.  That,  bow- 
ever,  is  immaterial.  If  the  parties  have  so 
expressed  themselves  as  to  make  it  appa- 
rent on  the  face  of  the  instmmeat  that  tbe 
writing  was  intended  to  be  the  leeord  of 
the  transfer,  it  is  immaterial  whetfao'tlie 
words  used  be  in  the  past  tense  or  in  tbc 
present.  The  passage  in  Sheppard^a  T<m^ 
atone  shews  this ;  and  that  passage,  whidi 
must  be  considered  as  the  language  of  Mr. 
Justice  Doddridge,  is  entitled  to  very  great 
weight  as  an  autiiority,  as  every  opinion  of 
that  very  learned  lawyer  is.  It  is  a  very 
ingenious  argument  that  if  this  operated  as 
a  conveyance  all  brokers'  bought  and  sold 
notes,  which  unquestionably  are  meant  to 
be  records  of  the  sale,  were  eonveysnces, 
and  as  such  required  a  stamp,  for,  as  tlie 
plaintiff's  counsel  contended,  U&e  exemption 
in  the  Stamp  Act  did  not  extend  to  eoo- 
veyanoes  of  goods,  wares  and  merdiandise, 
but  only  to  agreements  relating  to  the  sale 
of  them.  That  made  me  pause,  for  ire 
should  occasion  much  confdnon  if  «e  were 
now  to  decide  that  a  memorandum  amoont- 
ing  to  a  bargain  and  sale  of  goods,  wares, 
and  merchandise  required  a  conveyaooe 
stamp.  The  exemption,  however,  in  dw 
Stamp  Act  is  not  so  confined.  It  exempts 
from  all  stamp  duties  any  **  memonoidamt 
letter,  or  agreement  for  or  relating  to  the 
sale  of  goods,  wares,  or  merchandise."  So 
that  though  tiiis  memorandum  is  a  eoom- 
ance  of  the  goods,  wares  and  merefaandiset  it 
would  fall  within  the  exemption,  and  reqiiin 
no  stamp,  if  it  did  not  also  embncefixtnret. 
Then  the  plaintiff's  counsel  argued,  thstao&r 
as  related  to  fixtures,  the  instrument  coaM 
only  operate  as  an  agreement  to  pemk  the 
party  to  enter  and  sever  tite  fisctmcs,  aad 
could  not  transfer  the  proper^  before 
severance  from  the  soO.  The  instromoit, 
however,  operates  at  least  as  a  transfer «f  the 
right  of  severance.  In  Thompaon  v.  iVtf(> 
the  Court  of  Queen's  Bench  heU^  M  a 
transfer  of  fixtures  eo  nomme  tatadatttd 
the  right  of  severance,  and  okhs^  ftr  A^ 
held  that  it  transferred  such  an  intcvttt  nt 
the  chattels  as  to  support  treywi  Ask 
instrument  is,  then,  the  record  of  thslaB^ 
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of  fixtures,  and  whether  hy  that  is  under<* 
stood  a  transfer  of  the  chattels  themselves, 
or  only  of  the  right  of  severance,  it  is  a 
conveyance  within  the  comprehensive  words 
of  the  Stamp  Act ;  and  as  fixtures,  though 
chattels,  are  not  goods,  wares  and  mer- 
chandise, it  is  not  within  the  exemption* 
If  we  held  that  the  use  of  the  past  tense 
prevented  an  instroment  from  heing  liable 
to  a  stamp  as  a  conveyance,  though  having 
the  full  effect  of  one,  we  should  be  opening  a 
door  for  evading  the  Stamp  Laws  altogether. 
No  one  can  doubt,  that  if  there  was  an  act 
of  parliament  that  fixtures  should  not  be 
transferred  without  writing,  this  instrument 
would  satisfy  it. 

Alderson,  B.,  Rolfs,  B.  and  Platt,  B. 
concurred. 

Rule  absolute. 


1848 
June  21 
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HAGUE  V.  DANDE80N. 


Deed,  Construction  of — Banking  Com" 
pany — Lien — Dividends. 

By  the  deed  of  settlemeni  of  a  joint-stock 
bank^  it  was  provided,  "  that  the  directors 
should  have  a  lien  on  the  shares  and  stock 
of  every  shareholder  for  all  debts  due  to  the 
company,  and  that  such  lien  should  at  all 
times  be  the  paramount  lien  on  the  shares 
and  stock  of  such  shareholder;  and  the 
directors  were  empowered  to  cancel  and 
declare  f Off eited  the  shares,  or  to  sell  and 
dispose  of  them,  or  otherwise  deal  with  the 
same  to  obtain  payment  of  the  said  debts^* : — 
Held,  that  the  company  had  a  lien  against 
a  shareholder  who  had  overdrawn  his  ac* 
count,  not  only  on  the  shares,  but  also  on  the 
dividends  arising  from  them. 

This  was  an  action  of  assumpsit  against 
the  defendant  as  the  registered  public  ofilcer 
of  the  Bamsley  Banking  Company  for 
money  bad  and  received,  and  on  an  account 
stated. 

Plea— Non  assumpsit. 

At  the  trial,  before  Alderson,  B.,  at  the 
York  Spring  Assizes,  1848,  it  appeared 
that  the  action  was  brought  by  a  share- 
holder to  recover  two  dividends  on  hitf 
shares,  amounting  to  12L  each.  On  a 
dividend  being  declared,  the  course  of  busi- 
ness was  for  the  directors  of  the  bank  to 


issue  a  cireular  to  the  shareholders,  stating 
to  each  shareholder  the  amount  of  the  divi- 
dend payable  to  him,  and  giving  notice  of  the 
day  on  which  the  amount  would  be  payable 
at  the  bank  on  demand.  The  plaintiff  was  a 
shareholder  in  the  bank ;  and  two  successive 
half-yearly  dividends  having  been  declared, 
on  each  occasion  the  directors  sent  him  a 
letter  stating  that  the  amount  of  the  divi- 
dends on  his  shares  was  12^,  and  that  that 
amount  would  be  paid  to  him  on  demand 
at  the  bank  on  a  future  day  therein  stated. 
The  plaintiff  demanded  the  amount  of  each 
dividend,  respectively,  at  the  bank  after  the 
day  named  for  payment  had  elapsed,  and 
was  refused  on  the  ground  that  he  had 
overdrawn  his  account  as  a  customer  of  the 
bank,  and  that  the  bank  had  a  lien  on  the 
dividends  for  the  balance  of  his  private 
account.  The  deed  of  settlement  of  the 
company  was  in  evidence  as  part  of  the 
plaintiff's  case.  It  appeared  that,  in  &ct, 
his  private  account  was  overdrawn,  and 
that  the  balance  against  him  exceeded  24/. 
The  learned  Judge  nonsuited  the  plaintiff, 
with  leave  to  move  to  enter  a  verdict  for  2AL 

Baines  having  obtained  a  rule  accord- 
ingly,— 

Martin  and  Hugh  Hill  now  shewed  cause, 

—The  nonsuit  was  right ;  for  by  the  terms 
of  the  deed  (1),  the  bajik  had  a  lien  on  the 

(1)  The  clauses  of  the  deed  referred  to  in  the 
coorse  of  the  argament  by  the  counsel  on  both 
sides  were  the  8th,  33rd  and  49th,  which  were  as 
follows : — 

8th  clause.  '*  That  each  shareholder  shall  be  en- 
titled to  and  interested  in  the  profits,  and  shall  be 
subject  and  liable  to  the  losses  of  the  company, 
rateably  and  in  proportion  to  his  shares  in  the 
capital  fund  or  joint  stock  thereof." 

3Srd  clause.  "That  the  directors  for  the  time 
being  shall  have  a  lien  on  the  shares  and  stock  of 
every  shareholder  of  the  said  company,  for  and  in 
respect  of  all  debts,  liabilities,  and  engagements, 
due  to  and  subsisting  with  the  company,  by  or  on 
the  part  of  such  shareholder,  either  in  respect  of 
cash  advances,  or  any  balance  or  balances,  or  run> 
ning  biUs  or  notes,  or  on  any  account  generally, 
and  whether  such  debts,  liabilities,  or  engagements 
be  those  of  such  shareholder  individually,  or  jointly, 
or  as  surety  for  or  in  partnership  with  any  other 
person  or  persons;  and  such  lien  shall  at  all  times 
and  in  all  cases,  be  the  first  and  paramount  lien  on 
the  shares  and  stock  of  every  such  shareholder ; 
and  such  directors  may  and  they  are  hereby  em- 
powered to  cancel  and  extinguish  and  declare  for- 
feited, or  to  sell  and  dispose  of  the  shares  of  such 
shareholder,  either  wholly  or  in  part,  or  otherwise 
deal  with  the  same,  a»  the  case  may  seem  to 
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dividends ;  and  even  if  it  had  not,  money 
had  and  received  will  not  lie  for  dividends, 
(The  Court,  without  expressing  any  opinion 
on  this  latter  objection,  desired  him  to  con- 
fine his  argument  at  present  to  the  ques- 
tion, whether  by  the  deed  the  bank  had  a 
lien  on  the  dividends.) 

He  then  read  the  33rd  clause  of  the  deed. 

[Parke,  B.  —  There  never  was  a  time 
antecedent  to  the  demand  and  refusal  of  the 
money  at  which  the  plaintiff  was  entitled  to 

lequire^  in  order  to  obtain  Mtsafaction  or  payment 
of  all  or  any  part  of  snch  debts,  liabilitiea,  or 
engagements." 

49th  clause.  "  That  a  general  annual  meeting  of 
the  shareholders  of  this  company  shall  be  held  on 
the  second  Thursday  in  the  mon&i  of  February,  in 
each  and  eTezr  year,  during  the  coatinuanoe  of  this 
company,  at  eleven  o'clock  in  the  forenoon,  at  such 
convenient  place  in  Bamsley  as  the  directors  for 
the  time  being  shall  appoint,  of  which  meeting  the 
directors  for  the  time  being  shall  cause  fourteen 
days'  previous  notice  to  be  given,  by  means  of  a 
circulitf  letter,  signed  by  the  manager,  or  such 
other  person  or  persons  as  they  may  appoint  for 
that  purpose,  or  oy  means  of  an  advertisement  in 
one  or  more  of  the  neighbouring  newspapers ;  and 
such  meeting  shall  be  called  '  llie  Annual  General 
Meeting' ;  and  the  shareholders,  qualified  according 
to  the  provisions  contained  in  these  presents  to 
act  and  vote  at  such  meeting,  who  may  personally 
attend  the  same,  shall  and  they  are  hereby  invested 
"With  tali  power  and  authority  to  decide  upon  all 
such  motions,  questions,  propositions,  matters,  and 
things  as,  by  virtue  of  these  presents,  or  any  sup- 
plementary  deed  or  deeds  of  settlement,  shall  or 
m^y  be  brought  before  such  annual  general  meet- 
ing ;  and  at  every  annual  general  meeting  of  the 
shareholders,  the  directors  for  the  time  being  shall 
exhibit  a  true  and  accurate  balance  sheet,  deduced 
from  the  transactions  of  the  preceding  year,  of  the 
profits  and  accumulations  and  losses  of  the  com* 
pany,  and  shall  make  a  report  for  the  preceding 
year  of  the  state  and  progress  of  llie  aifiurs  of  tiie 
company,  to  the  Slst  of  December  last  preceding 
such  meeting,  and  also  the  result  of  such  other 
accounts  and  statements  as  the  directors  shall  deem 
expedient  /or  the  interests  of  the  company  to  be 
made  public ;  and  the  dividends  of  the  profits  of  the 
then  preceding  year  (except  of  the  first  year,  as 
hereafter  stated)  shall  be  then  declared  by  the  direc- 
tors for  the  time  being ;  or  such  dividends  may  be 
declared  half-yearly,  if  the  directors  for  the  time 
being  shall  consider  it  more  desirable;  and  when 
any  dividend  shall  have  been  declared,  the  directors 
shall,  seven  days  before  the  day  appointed  for  the 
payment  thereof,  give  notice,  by  circular  letter 
addressed  to  each  of  the  proprietors,  of  the  amount 
and  time  and  place  of  payment  of  such  dividend ; 
but  no  proprietor,  nor  his  executors,  administrators, 
or  other  representatives,  being  in  arrear  in  respect 
to  any  instalment  or  call,  shall  be  entitled  to  receive 
any  part  of  such  dividend,  until  such  arrear  and 
all  interest  thereon  shall  have  been  fully  paid." 


it  Here,  by  the  terma  of  the  dicolsr  oo 
which  the  plaintiff  relies  to  make  out  hit  csae, 
the  money  is  to  be  paid  on  a  demand  behg 
made  at  the  bank.  It  is  not,  therefore,  like 
the  case  of  an  ordinary  debt  where  the  debtor 
owes  the  money  at  once,  and  is  bound  to 
seek  out  the  creditor  and  pay  him ;  but  here 
the  creditor  is  to  go  to  the  bank  and  make 
a  demand,  and  the  money  is  not  payable  till 
he  does  so*  Then ,  at  the  time  he  makes  the 
dematid,  the  balance  of  his  private  accooot 
is  against  him  and  exceeds  Uie  dividend ;  if 
therefore  the  bank  have  a  lien»  the  refnaal  to 
pay  is  justified.  The  question,  therefore, 
is  reduced  to  tliis,  whether  the  lien  given 
on  the  shares  extends  also  to  the  proceeds 
of  those  shares.] 

That  is  so :  and  it  is  dear  that  tiiere  is  a 
lien  on  the  dividends,  for  the  principal  in- 
cludes the  accessary.  A  pledge  of  tiie  oow 
is  a  pledge  of  the  milk. — (He  was  then 
stopped  by  the  Court.) 

Pashle^f  in  support  of  the  rule. — ^The 
question  which  is  meant  to  be  raised  is, 
whether  the  lien  does  extend  to  the  divi- 
dends. It  is  not  correct  law  that  a  lien 
on  the  principal  is  a  lien  on  the  acces- 
sary. The  question  must  turn  entirely  on 
the  construction  of  the  deed ;  and  it  is  to  be 
observed,  that  where  the  framersofthedeed 
intend  to  give  a  lien  on. the  dividends  as 
well  as  the  shares  for  the  calls  in  the  49th 
clause,  they  use  express  words  to  give  a  lien 
on  the  dividends,  and  in  the  8th  claose 
they  make  a  distinction  between  the  shares 
and  the  profits.  The  words  in  the  SSrd  sec- 
tion must  be  taken  to  be  used,  therefore,  in 
their  plain  meaning.  This  Court,  in  Fwkr 
v.  Churehill  and  Churchill  v.  the  Btnk  •/ 
England {2\  held,  that  a  charge  on  stock 
under  the  1  &  2  Vict.  c.  110.  ss.  14, 15,  did 
not  prevent  the  debtor  from  recovering  the 
dividends, 

[Parke,  B. —  There  the  dedsion  was, 
that  on  the  construction  of  the  slatnte  die 
charge  was  to  be  enforced  in  equity  and  sot 
at  law.  The  persons  in  whose  names  tbe 
stock  stood  were  to  receive  the  dindeinb 
from  the  bank,  and  be  acooantabk  for  ibem 
afterwards.  Lord  Abinger  there  says :  '*  Wbeo 
the  Judge's  orders  are  made  absolute,  the 

(2)  11  Mee.  &  Wels.  S2S ;  s.  e.  12  U*  J.  R«P 
(N.S.)  Exch.  233. 
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executors,  are  chargeable  wiUi  the  proper 
distribution  of  the  fund,  but  the  bank  is 
bound  to  pay  it  to  them  \**  and  my  Brother 
Rolfe  says,  "The  Bank  of  England  has 
nothing  to  do  with  questions  between  the 
parties,  but  is  bound  to  pay  over  the  divi* 
dends  to  the  legal  owner."] 

At  all  events,  by  sending  notice  to  the 
plaintifif  that  he  might  have  the  dividend, 
the  bank  have  waived  their  lien. 

Parke,  B. — I  am  of  opinion  that  the 
nonsuit  was  right.     There  is  no  doubt  that 
the  circular  gave  the  plaintiff  no  right  to 
receive  the  dividends  before  demanding  them 
at  the  bank ;  and  it  is  no  waiver  of  the  lien, 
for  the  bank  at  the  time  of  sending  forth 
that  circular  did  not  know  whether  they 
should  have  to  exercise  their  lien  or  not-— 
non  coHMiat  but  that  the  shareholder  may 
pay  off  the  debt  before  he  comes  for  the 
dividend.  The  question,  therefore,  is,  whe- 
ther the  true  construction  of  the  deed  is, 
that  the  bank  shall  have  a  lien  upon  the 
dividends  as  well  as  the  shares,  or  not.  The 
common  law  gives  in  an  ordinary  partner- 
ship a  lien  for  the  debts  of  an  individual 
partner,  not  only  on  the  debtor's  share  of 
the  partnership   capital,  but  also  on  his 
share  of  the  profits ;  and  in  putting  a  con- 
struction on  this  deed  we  must  bear  in 
mind  what  the  ordinary  rights  of  partners 
are.     Is  there,  then,  anything  in  the  words 
of  this  instrument  to  shew  that  the  parties 
intended   that  a  construction    should  be 
given  to  it  which  would  deprive  the  bank 
of  a   lien  which  an  ordinary  partnership 
would  have  by  the  common  law  ?    There  is 
nothing.     On  the  contrary,  the  words  au- 
thorize the  directors  *'  to  sell  and  dispose 
of  the  shares,  either  wholly  or  in  part,  or 
otherwise  deal  with  the  same  as  Uie  case 
may  aeem  to  require,  in  order  to  obtain 
payment  of  the  debts."     I  can  have  no 
doubt,  that  if  the  directors  instead  of  selling 
the  shares  choose  to  keep  them,  and  work 
off  the  debt  by  retaining  the  dividends,  they 
may  do  so.     I  think,  therefore,  the  nonsuit 
was  right. 

Aldersou,  B«,  Roij?e,  B.  and  Platt,  B. 
concarred* 

Rule  discharged. 


lft4R  TmACHIN  V,  THE  LONDON  AND 
T  /»  *o    "\        SOUTH  -  WESTERN    RAILWAY 

June  6.  8.  i 

•  (_      COMPANY. 

earners— 11  Geo.  4.  ^  1  WiU.  4. 
c.  68.  —  Railway  Company  —  Servant  ~- 
Felony — Estoppel. 

If  a  carrier  who  contracts  to  deliver  goods 
from  A,  to  B.  enters  into  a  sub-coniraet 
with  another  party  to  convey  those  goods  ^ 
over  a  certain  portion  of  the  journey ,  such 
sub-contractor  and  every  person  employed 
by  him  in  the  performance  of  the  contract^ 
is  "  a  servant  in  the  employ"  of  the  carrier 
within  the  meaning  of  the  Sth  section  of  the 
11  Geo.  4.  4*  1  Will.  4.  c.  68. 

A  delivery  ticket  issued  by  a  railway 
company,  as  common  carriers,  in  respect  of 
goods  they  had  undertaken  to  carry,  de^ 
scribed  several  persons,  amongst  others  /, 
as  porters  in  their  employ.  In  an  action 
brought  by  the  bailor  of  the  goods  for  their 
non-delivery,  they  having  been  stolen  on 
their  journey  by  J. — semble,  that  the  com" 
pany  were  not  estopped  from  giving  evidence 
that  /•  was  not  their  servants 

Case.  The  declaradon  stated,  that  the 
defendants  were  common  carriers  of  goods 
and  chattels  for  hire,  and  that  the  plaintiff, 
on  the  23rd  of  November  1846,  at  the 
Andover  Road  station  of  the  London  and 
South-Western  Railway,  caused  to  be  deli- 
vered to  the  defendants,  and  the  defendants 
then  accepted  and  received  a  certain  bale 
of  silk  of  the  value  of  1501.,  to  be  safely 
and  securely  carried  and  conveyed  by  the 
defendants  to  London,  and  there  safely  and 
securely  to  be  delivered  to  the  plaintiff  for 
certain  reasonable  reward  in  that  behalf,  &c. 
The  declaration  then  went  on  to  allege,  that 
the  defendants,  not  regarding  their  duty  in 
that  behalf,  did  not  nor  would  safely  or 
securely  deliver  the  same  to  the  plaintiff; 
but,  on  the  contrary,  the  defendants  so 
carelessly  and  negligently  behaved  and  con- 
ducted themselves  in  the  premises,  that  by 
and  through  the  carelessness,  negligence, 
and  default  of  the  defendants.  Sec,  the  said 
bale  of  silk,  &c.  became  and  was  lost  to 
the  plaintiff,  &c. 

Pleas — First,  not  guilty.  Second,  that 
the  said  bale  of  silk  was  not  delivered  to 
the  defendants  modo  etformd.    Third,  that 


272 


EXCHEQUER  OF  PLEAS : 


the  said  bale  of  silk,  in  the  declaration 
mentioned,  and  therein  alleged  to  have  been 
received  by  the  defendants  as  such  common 
carriers  as  aforesaid,  contained  only  goods 
and  chattels  and  property  of  a  certain 
description,  to  wit,  the  silk  in  the  said 
declaration  mentioned,  and  exceeded  in  value 
the  sum  of  lOl. ;  and  that  the  said  bale  of 
silk  was  theretofore,  to  wit,  on  the  day  and 
year  in  the  declaration  mentioned,  delivered 
by  the  plaintiff  to  the  defendants,  as  common 
carriers  by  land  of  goods  for  hire,  to  be 
carried  fi'om  and  to  the  places  in  the  de* 
claration  mentioned,  at  a  certldn  office  or 
receiving-house  of  the  defendants  for  the 
receipt  of  goods  to  be  carried  by  them  as 
such  common  carriers  as  aforesaid,  to  wit, 
the  said  Andover  Road  station  of  the  defen* 
dants ;  and  that  before  and  at  the  time  when 
the  said  bale  of  silk  was  so  delivered  at  the 
said  office  of  the  defendants  as  aforesaid, 
the  defendants  had  caused  to  be  affizedi 
and  there  was  affixed,  according  to  the  form 
of  the  statute  in  such  case  made  and  pro* 
vided,  in  legible  characters  in  a  public  and 
conspicuous  part  of  the  said  office,  a  notice 
whereby  the  defendants  notified  that  b  cer* 
tain  increased  rate  of  charge  therein  men- 
tioned was  required  to  be  paid  over  and 
above  the  ordinary  rate  of  carriage  as  a 
compensation  for  the  greater  risk  and  care 
to  be  taken  for  the  safe  conveyance  of, 
amongst  other  things,  silk  exceeding  the 
value  of  lOL  ;  and  that  at  the  time  of  the 
delivery  of  the  said  bale  of  silk  at  the  said 
office  of  the  defendants  as  aforesaid,  the 
value  and  nature  thereof  were  not  dedared 
by  the  person  sending  or  delivering  the 
same;  and  that  neither  the  increased  charge 
nor  any  engagement  to  pay  the  same  was 
accepted  by  the  person  receiving  the  said 
bale  of  silk  at  the  said  office.  Verification. 
Replication — Issue  joined  as  to  the  first 
two  pleas.  As  to  the  last,  that  whilst  the 
said  bale  of  silk  was  in  the  charge  and  pos* 
session  of  the  defendants,  as  such  common 
carriers  as  aforesaid,  to  wit,  &c.,  the  same 
was  unlawfully  and  feloniously  stolen,  taken, 
and  carried  away  by  a  certain  then  servant 
of  the  defendants,  then  in  the  employ  of  the 
defendants,  to  wit,  one  Thomas  Johnson, 
whereby  the  same  was  not  safely  and  se- 
curely carried,  or  conveyed,  or  delivered  as 
aforesaid,  and  then  was  and  now  is  wholly 
lost  to  the  plaintiff,  solely  by  reason  of  the 


said  felomotts  act  of  the  said  Thomas  Jofao* 
son,  &c. 

Rejoinder,  that  whilst  the  said  hale  of 
fiilk  was  in  the  charge  and  possession  of  the 
defendants,  as  such  common  cairien,  &c., 
the  same  was  not  unlawfully  and  felooiouslj 
stolen,  taken,  and  carried  away  by  a  then 
servant  of  the  defendants,  then  in  the  em- 
ploy of  the  defendants,  modo  et  forma. 

The  cause  was  tried,  before  Pollock,  C.B., 
at  the  London  Sittings,  when  it  appeared 
that  the  bale  of  silk,  the  subject-matter  of 
the  action,  had  been  delivered  on  the  2Srd 
of  November  1846,  at  the  booking-office 
of  the  South-Western  Railway  Company, 
at  the  Andover  Road  station,  and  was 
directed  to  the  residence  of  the  plaintifi',  is 
Bunhill  Row,  London.  The  aolk  was  of 
greater  value  than  10/. ;  and  although  there 
was  a  notice  stuck  up  in  the  booking-office, 
to  the  efifect,  required  by  the  statute  11 
Geo.  4.  &  1  Will.  4.  c.  8.  s.  2,  that  aa 
increased  rate  of  charge  was  payable  in 
respect  of,  amongst  other  things,  silk  ex- 
ceeding in  value  10/.,  no  such  increased 
charge  had  been  paid,  or  the  Talue  of  the 
silk  declared,  but  the  ordinary  chaige  upon 
parcels  had  only  been  paid.  It  appeared 
further,  that  on  the  following  day  the  sill 
was  forwarded  up  by  train  to  the  London 
terminus,  where  it  was  put  into  one  of  the 
vans  belonging  to  Chaplin  &  Home,  who 
were  employed  by  the  railway  company  to 
deliver  parcels  to  their  various  addiesaes  is 
London.  The  silk,  however,  never  reached 
ita  destination,  having  been  stolen  by  one 
Thomas  Johnson,  who  had  the  ehaige  of 
the  van  into  whidi  the  bale  bad  been  pot 
The  delivery  ticket  of  the  bale,  and  which 
was  in  the  form  of  those  usually  given,  was 
as  followa  :— 

( 1 14)  London  and  South- Western  Raihnij  Com- 
pany^—-Southampton,  Qotpoit,  &a.  evoy  noiwog 
before  eigl^t,  and  afternoon  before  aU  o*docL 
From  Hamburgh  Whuf^  Lower  Thamea  Street,  &(. 
(Here  followed  a  notice  from  the  coBBpai^  that 
they  would  not  be  liable  for  certain  deaeripbom  ef 
artielea  except  on  oertain  ooaditioiia;  and  emeb^ 
ing  thus  :--^' The  delivery  of  the  goada  will  be 
considered  complete  when  the  aame  aie  inilnn^^ 
out  of  the  waggon,  dray,  or  cart,  and  plaeed  at  ^ 
door  of  the  conngnee,  the  cellarhig  or  WMehoBBSf 
them  afterwards  will  be  at  the  owanTa  n^") 
Any  servant  of  the  company  taking  OMie  thaa  i* 
stated  in  this  ticket  will  be  dismiaacd. 

Notice, — The  company  are  not  leMWMtMe  fcr 
any  parcel  above  the  value  of  101.,  nnMaa  int^* 
as  such  at  the  time  of  booking,  and  CBMied  a&i 
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Porters. 


paid  for  acoordMngly.    It  is  requested  that  any 
irregularity  may  be  notified  immediately  to 

Cornelius  Stovin,  general  manager  of  tralHc. 

Mr.  Machin,  Bunhill  Row. 

To  South- Western  Railway  Company. 
Nor.  26,  1846.     1  truss  silk.     Paid  2s, 
James  Burdy, 
Charles  Goodwini 
William  Lee, 
George  Clay, 
Thomas  Johntonf 
George  Fry, 

Goods  conveyed  to  or  from  any  part  of  London, 
by  addressing  a  line  to  Mr.  Riches,  at  the  delivery 
office  as  above. 

Chaplin  &  Home,  agents. 
It  also  appeared  in  evidence,  that  Johnson 
was  the  servant  of  Chaplin  &  Home ;  that 
he  had  been  hired  by  them,  and  paid  by 
them,  and  was  subject  to  be  discharged  by 
them.     At  the  close  of  the   case  it  was 
submitted  to  the  Judge,  that  Johnson  could 
not  be  considered  as   the  servant  of  the 
defendants,  within  the  meaning  of  the  8th 
section  of  the  11  Geo.  4.  &  1  Will.  4.  c.  68. 
The  learned  Judge  was  of  a  different  opinion, 
and  the  jury  found  a  verdict  for  the  plaintiff, 
leave,  however,  being  reserved  to  the  de- 
fendants to  move  to  enter  a  verdict  on  the 
third  issue,  if  the  Court  should  think  that 
Johnson  was  not  the  servant  of  the  defen- 
dants within  the  meaning  of  that  section. 
A  rule  to  shew  cause  having  been  accord- 
ingly obtained, — 

SirF,  Thesiger  and  Woolrych  now  shewed 
cause. — The  8th  section  of  the  11  Geo.  4.  & 
1  Will.  4.  c.  68.  enacts,  that  "  nothing  in 
this  act  shall  be  deemed  to  protect  any  mail 
contractor,  stage  coach  proprietor,  or  other 
common  carrier  for  hire,  from  liability  to 
answer  for  loss  or  injury  to  any  goods  or 
articles  whatsoever,  arising  from  the  felo- 
nious acts  of  any  coachman,  guard,  book- 
l:ecper,  porter,  or  other  servant,  in  his  or 
their   emx^loy,   nor  to   protect    any   such 
coachman,   guard,    book-keeper,  or   other 
servant  from  liability  for  any  loss  or  injury 
occasioned  by  his   or  their  own   personal 
neglect  or  misconduct."     The  question,  as 
to  whether  a  party  is  the  servant  of  a  carrier 
within  the  meaning  of  this  section,  is  one 
of  fact.      In  the  present  case,  there  was 
abundance  of  evidence  to  warrant  the  find- 
ing of  the  jury,  that  Johnson  was  the  servant 
of  the  railway  company,  and  although  some 
of  the  evidence  at  the  trial  went  to  shew 
that  be  was  also  the  servant  of  Chaplin  & 
Home,  there  is  nothing  inconsistent  in  his 
New  SBniEs,  XVII.^Exchbq. 


being  the  servant  of  both.     The  Court  now 
called  upon — 

Martin  and  M,  Smith  to  support  the 
rule. 

[Parke,  B. — You  have  two  points  to 
argue.  It  may  be  said,  on  behalf  of  the 
plaintiff,  that  the  defendants,  by  their  deli- 
very ticket,  in  which  Johnson  was  described 
as  a  porter  in  their  employment,  are  estopped 
from  denying  that  he  was  such  servant,  as 
against  the  plaintiff.  If  that  document  does 
not  amount  to  an  estoppel,  then  arises  the 
point,  whether,  under  all  the  circumstances 
of  the  case,  Johnson  was  the  servant  of  the 
company  within  the  meaning  of  the  8th 
section  (1).] 

First,  then,  this  document  did  not  operate 
as  an  estoppel. 

[Pollock,  C.B.  referred  to  Pickard  v. 
Sears  (2),  Gregg  v.  JVells  (3),  and  Coles  v. 
the  Bank  of  England  (4).'] 

Those  cases  are  not  applicable  to^  the 
present ;  'they  are  authorities  for  the  doc- 
trine laid  down  by  Lord  Denman,  in  Pickard 
V.  SearSf  that "  where  one,  by  his  words  or 
conduct,  wilfully  causes  another  to  believe 
the  existence  of  a  certain  state  of  things, 
and  induces  him  to  act  in  that  belief,  so  as 
to  alter  his  own  previous  position,  the  former 
is  concluded  from  averring  against  the  latter 
a  different  state  of  things  as  existing  at  the 
same  time;"  but  in  the  present  case,  there 
is  not  the  slightest  evidence  that  the  plain-* 
tiff  was  induced  by  the  statements  in  this 
delivery  ticket  to  enter  into  the  contract. 
On  the  contrary,  it  had  nothing  to  do  with 
the  terms  of  the  contract.  In  the  second 
place,  then,  was  Johnson  the  servant  of  the 
defendants  within  the  meaning  of  the  8th 
Section  of  the  statute?  Was  he  "  a  porter 
or  other  servant  in  their  employ*'  ?  It  is 
submitted  that  he  was  not.  The  legislature 
only  intended  to  make  carriers  answerable 
for  the  felonious  acts  of  those  who  were  their 
own  servants,  hired,  paid,  and  liable  to  be 
discharged  by  them ;  and  not  for  the  acts 
of  persons  who  were  the  servants  of  others, 
although  employed  in  the  delivery  of  the 

(1)  Parke,  B.  left  the  court  at  this  stage  of  the 
case,  and  took  no  farther  part  in  the  discussion  or 
judgment 

(2)  6  Ad.  &  £1.  469. 

(3)  10  Ibid.  90;  s.c.  8  Law  J.  Rep.(N.8.)  Q.B. 
193. 

(4)  Ibid.  437 ;  s.  c.  9  Law  J.  Rep.  (n.s.)  Q.B.  36. 
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goods.  In  the  case  of  Laugher  v.  Pointer 
(5),  Littledale,  J.,  in  deciding  that  the 
defendant  was  not  liable  for  the  negligent 
driving  of  a  coachman  provided  by  the 
person  of  whom  the  defendant  hired  horses, 
said,  that  it  "  was  not  the  case  of  a  man 
employing  his  own  immediate  servants, 
either  domestic  servants  or  others  engaged 
by  him  to  conduct  any  business  or  employ- 
ment or  occupation  carried  on  by  him.  For 
the  jobman  was  a  person  carrying  on  a  dis- 
tinct employment  of  his  own,  in  which  he 
furnished  men  and  let  out  horses  to  hire  to 
all  such  persons  as  chose  to  employ  him. 
This  coachman  was  not  hired  by  the  defen- 
dant; he  had  no  power  to  dismiss  him.  He 
paid  him  no  wages.  The  man  was  only  to 
drive  the  horses  of  the  jobman.*'  And 
further  on,  in  his  judgment,  his  Lordship 
adds,  "The  cases  referred  to  only  shew, 
indeed,  the  owner  of  the  horses  to  be  liable, 
but  ^t  may  be  said  the  traveller  is  liable 
also.  I  think  not.  The  coachman  or  pos- 
tillion cannot  be  the  servant  of  both.  He 
is  the  servant  of  one  or  the  other,  but  not 
the  servant  of  one  and  the  other.  The 
law  does  not  recognize  a  several  liability  in 
two  principals  who  are  unconnected."  The 
doctrine  laid  down  by  Littledale,  J.,  in 
Laugher  v.  Pointer^  was  confirmed  by  this 
Court  in  the  subsequent  cases  of  Quarman 
v.  Burnett  {Q)  and  Rapson  v.  Ctt6f«(7), 
and  by  the  Court  of  Queen's  Bench  in 
Milligan  v.  Wedge  (8).  Applying  that  doc- 
trine to  the  present  case,  it  appears  to 
be  clear  that  Johnson  was  the  servant  of 
Chaplin  &  Home,  and  not  of  the  defen- 
dants. He  was  hired  by  Chaplin  &  Home, 
and  was  liable  to  be  dismissed  by  them, 
and  not  by  the  defendants.  And  in  Coates 
V.  Chaplin  (9),  it  was  accordingly  held, 
under  similar  circumstances  to  the  present, 
that  Chaplin  &  Home  were  liable. 

[RoLFE,  B. — It  did  not  appear  in  that 
case  what  were  the  particular  terms  of  the 
contract  entered  into  between  the  plaintiff 

(5)  5  B.  &  C.  M7 ;  8.  e.  4  Law  J.  Rep.  K.B. 
309. 

(6)  6  Mee.  &  WeU.  499 ;  s.  c.  9  Law  J.  Rep. 
(n.s.)  Ezcb.  808. 

(7)  9  Ibid.  710;  8.  c.  11  Law  J.  Rep.  (n.s.) 
Exch.  271. 

(8)  12  Ad.&£1.737;  8.  c.  10  Law  J.  Rep.  (n.s.) 
Q.B.  19. 

(9)  3  Q.B.  Rep.  483;  s.  c.  11  Law  J.  Rep.  (n.s.) 
Q.B.  316. 


and  the  defendants.  The  only  point  taken 
was,  whether  the  plaintiff  was  the  proper 
person  to  maintain  the  action.] 

It  was  not  denied,  however,  that  Chaplin 
&  Home  were  in  that  case  liable  to  some 
one. 

Pollock,  C.B. — I  am  of  opinion  that 
this  rule  ought  to  be  discharged.  There 
was  a  serious  question  of  law  to  be  argued, 
which  could  not  be  disposed  of  by  siinplj 
producing  the  document  and  saying  that 
the  defendants  were  estopped  from  denying 
that  Johnson  was  their  servant,  but  which  has 
now  been  argued  by  the  defendant's  counsel 
not  at  greater  length  or  with  less  industry  and 
learning  than  the  occasion  demanded.  That 
argument  amounts  in  substance  to  diis: 
that  Chaplin  &  Home  had  tlie  conduct  of 
that  part  of  the  business  of  the  defendants 
which  consisted  in  the  delivery  of  goods 
sent  up  by  the  railway,  from  the  terminns 
to  different  parts  of  London,  and  that  not 
as  servants  of  the  company  but  as  agents ; 
that  Johnson  was  the  servant  of  Chaplin  & 
Home  and  not  of  the  company ;  and  that 
the  effect  of  the  act  of  parliament  wss  to 
give  an  indemnity  to  the  company  as  car- 
riers from  liability  in  respect  of  loss  in  case 
certain  conditions  had  not  been  complied 
with;  which  liability  was  re-imposed  bj 
the  8  th  section  in  those  cases  only  where 
the  loss  has  been  occasioned  by  the  felo- 
nious act  of  an  actual  servant  of  the  com- 
pany. But  giving  full  weight  to  that 
argument,  believing  also  that  it  is  our  duty 
not  to  make  acts  of  parliament,  but  simply 
to  constme  them,  bearing  in  mind  also  the 
strong  observations  of  Mr.  Justice  Little- 
dale  in  giving  judgment  in  Laugher  v. 
Pointer,  I  am  still  of  opinion  that  this 
rule  should  be  discharged  upon  the  ground 
that  this  was  an  employment  of  Johnson 
by  the  company  as  appears  from  the  bead- 
ing of  the  delivery  ticket,  without  reference 
to  that  portion  of  it  in  which  Johnson's 
name  appears.  For,  what  is  written  in  the 
first  part  of  that  document  proves  that  the 
company  undertook  to  receive  die  bale  of 
silk  in  question  in  the  country,  and  to 
deliver  it  from  thence  to  the  plaiatiirs 
residence  in  Bunhill  Row ;  and  it  appean 
to  me  that  for  the  purpose  of  that  deUverr 
Johnson  was  a  porter  in  the  em]^y  of  the 
company  within  the  meaning  of  the  8lh 
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section  of  the  statute.     The  object  of  that 
statute  was,  undoubtedly,  to  give  protection 
to  carriers  in  cases  of  small  parcels  of  great 
value  being  delivered  to  them  to  carry ;  and 
the  legislature  has  said  that  they  shall  not 
then  be  liable  for  loss  unless  an  extra  price 
by  way  of  insurance  is  paid  ;  but  then  by 
way  of  protection  to  the  public  the  legis- 
lature has  also  said,  that  whether  insured 
or  not,  the  carrier  shall  still  be  liable  if  the 
loss  has  occurred  through  the  "felonious 
act  of  a  coachman,  guard,   book-keeper, 
porter,  or  other  servant  in  his  employ." 
Now,  it  appears  to  me,  that  that  liability 
cannot  be  got  rid  of  because  those  whom 
the  carrier  employs  in  carrying  out  his  con- 
tract may  bear  the  name  of  "agents,"  or 
"sub-contractors,"  or  any  other  fanciful 
title,  but  that  every  person  who  is  actually 
employed  in  the  performance  of  the  con- 
tract which  the  carrier  has  undertaken  to 
perform  are  his  servants  within  this  section. 
In  the  present  case,  and  for  the  purposes 
of  this  action,  therefore,  Chaplin  &  Home 
must  be  considered  as  the  servants  of  the 
company,  and  anybody  whom  Chaplin  & 
Home  employed  for  the  purpose  of  deliver- 
ing these  goods  from  the  railway  terminus 
to  Bunhill  Row  were  also  the  servants  of 
the  company ;  and  it  makes  no  difference 
that  by  reason  of  some  contract  between 
the  company  and  Chaplin  &  Home,  the 
former  have  not  the  power  of  dismissing 
such  servants.     Upon  the  general  question, 
therefore,  turning  on  the  mere  construction 
of  the  act  of  parliament,  when  I  find  that 
the  railway  company  undertook  to  receive 
these  goods  in  the  county  of  Hants  and  to 
deliver  them  in  London,  I  think  that  every- 
thing done  in  that  journey  and  in  pursuance 
of  that  undertaking  must  be  treated  in  law 
as  done  by   the  company   and  by  their 
servants ;  and  this  rule  therefore  should  be 
discharged.     I  may  also  add,  that  if  I  did 
entertain  any  doubt  upon  the  general  ques- 
tion, which  I  do  not,  I  should  be  disposed 
to  hold  that  when  by  this  document  John- 
son is  described  as  the  servant  of  the  com- 
pany, and  that  by  it  the  plaintiff  is  made 
debtor  to  them  in  respect  of  the  whole 
matter,  they  cannot  be  allowed  to  substitute 
a  different  state  of  things  from  that  which 
they  so  represent. 

RoLFE,  B. — I  am  of  the  same  opinion  as  to 
the  result  of  the  present  rule.  Upon  the  ques- 


tion as  to  whether  the  company  by  issuing 
a  delivery  ticket,  describing  Johnson  as  one 
of  their  porters,  were  either  estopped  from 
shewing  that  that  was  not  the  cas^,  or  that 
the  evidence  of  the  document  was  conclu- 
sive upon  that  point,  it  appears  to  me  that 
the  document  was  merely  matter  of  evidence, 
and  taking  all  the  evidence  given  at  the 
trial  into  consideration,  it  shews  that  with 
respect  to  the  mere  fact  of  service,  Johnson 
was  rather  the  servant  of  Chaplin  &  Home 
than  of  the  company.  But  in  my  view  of 
the  case  that  is  altogether  immaterial.  The 
opinion  which  I  have  formed  upon  the 
main  question  is  one  not  given  upon  the 
spur  of  the  moment,  but  arrived  at  after 
much  consideration  since  the  last  argument. 
It  appears  from  the  evidence  in  the  case 
that  the  company  undertook  as  common 
carriers  to  deliver  parcels  from  the  various 
stations  on  their  line  to  different  parts  of 
London,  and  that  it  was  the  practice  of  the 
company  to  carry  those  parcels  in  their 
carriages  to  Yanxhall,  and  to  employ 
Chaplin  &  Home  as  their  agents  in  the 
delivery  of  the  parcels  thence  to  the  various 
parts  of  London ;  that  Chaplin  &  Home 
employed  Johnson  to  deliver  this  particular 
parcel  to  its  destination,  and  that  Johnson 
instead  of  delivering  it  stole  it.  Is  the 
company  liable  for  the  loss  the  plaintiff 
thereby  incurred  ?  Now,  it  is  clear  that 
independently  of  the  statute  the  defendants 
would  be  liable  for  the  loss  as  a  breach  of 
the  duty  they  had  undertaken  to  perform. 
The  statute,  however,  limits  their  responsi- 
bility by  saying  that  in  certain  cases,  of 
which  this  would  have  been  one,  they  shall 
not  be  liable  for  loss  unless  an  increased 
price  for  the  carriage  shall  have  been  paid. 
But  then  comes  the  8th  section,  which  pro- 
vides *'that  nothing  in  the  act  shall  be 
deemed  to  protect  any  mail  contractor, 
stage-coach  proprietor,  or  other  common 
carrier  for  hire  from  liability  to  answer  for 
loss  or  injury  to  any  goods  or  articles  what- 
soever, arising  from  the  felonious  acts  of 
any  coachman,  guard,  book-keeper,  porter, 
or  other  servant  in  their  employ."  Was 
Johnson  then  a  porter  or  a  servant  in  the 
employ  of  the  company  ?  I  think  that  he 
was.  I  entirely  adhere  to  the  principles 
laid  down  by  Mr.  Justice  Littledale  in 
Laugher  v.  PointeVf  and  which  were  after- 
wards acted  upon  by  this  Court  in  Qiiar- 
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COOKE  AND  PARQUHAR  0. 
SEELEY  AND  ANOTHER. 


Contract,  Privity  of — Principal  and  Agent 
— Partners — Banker — Parties, 

There  is  in  generid  sufficient  priviiy  of 
contract  to  maintain  an  action  if  the  party 
actually  making  the  contract  with  the 
defendant  was  acting  for  the  plaintiff, 
and  intended  at  the  time  to  make  the 
contract  for  him,  though  the  defendant  was 
not  aware  that  the  contract  was  made  for 
the  plaintiff. 

The  name  in  which  the  contract  is 
made  is  prim&  facie  evidence  of  the  party 
for  whom  the  contract  was  made;  but  it 
is  not  conclusive  (except  by  the  custom  of 
trade  inthe  easeof  bills  of  exchange).  There* 
fore  where  two  plaintiffs  sue  on  a  contract 
between  them  and  the  defendants  as  bankers^ 
and  it  appears  at  the  trial  that  the  bank 
account  was  opened  in  the  name  of  one  only 
of  the  plaintiffs,  it  is  competent  for  the  plain^ 
tiffs  to  prove  that  the  account  was  opened  on 
behalf  of  them  both ;  and  it  is  sufficient  to 
maintain  the  action  if  it  is  proved  that  the 
plaintiff  who  actually  opened  the  account  at 
the  time  intended  it  to  be  the  account  of  the 
two,  without  shewing  that  the  defendants 
had  before  the  action  any  notice  that  he  had 
so  intended.  It  lies  on  the  plaintiff  to 
prove  this  intention  affirmatively ;  and  the 
fact  that  the  plaintiffs  were  partners,  and 
that  the  money  paid  into  the  account  belonged 
to  the  partnership,  is  not  alone  sufficient  em- 
dence  to  go  to  the  jury  that  the  contract  was 
intended  to  be  made  on  behalf  of  the  -two. 

This  was  an  action  of  assumpsit,  contain- 
ing counts  on  a  special  contract  by  the 
defendants  to  do  their  duty  as  bankers,  and 
also  counts  for  money  lent  and  on  an  ac- 
count stated. 

Plea  (amongst  others)  — Non  assump- 
serunt. 

The  action  canfe  on  to  be  tried,  before 
Piatt,  B.,  at  the  Spring  Assises,  1848,  at 
Taunton,  when  the  plaintiffs  were  nonsuited, 
on  the  ground  that  there  was  no  evidence 
to  go  to  the  jury  of  the  plaintiff  Cooke  being 
a  party  to  Uie  contract.  The  evidence  on 
this  point  was,  that  the  plaintiff  Farquahar 
carried  on  business  under  the  name  of  the 


Bridgewater  Coal  Company.  The  plahitiff 
Cooke  wa3  proved  to  be  a  partner  in  this 
concern,  but  that  fact  was  not  known  to  tbe 
public  or  to  the  defendants.  The  defen- 
dants were  bankers  at  Bridgewater,  sod  for 
some  years  they  had  an  account  with  Far* 
quhar.  The  pass-book,  which,  as  usual, 
was  alternately  in  th^  custody  of  the  eu- 
tomer  and  the  bankers,  was  headed,  **  John 
Farquhar,  Esq.  B.C.C."  It  was  proved 
that  monies  belonging  to  the  Bridgewater 
Coal  Company  were  paid  into  this  account 
from  time  to  time ;  and  a  letter  was  pat 
in  evidence  from  Farquhar  to  the  defen- 
dants in  an  early  part  of  their  connexion, 
in  which  he  spoke  of  withdrawing  **  the  com- 
pany's account.*'  There  was  no  evidenee 
that  the  defendants  ever  knew  of  Cooke 
before  the  commencement  of  tbe  actkn. 

For  the  defendants  it  was  objected  that 
on  this  evidence  the  contract  on  which  the 
action  was  brought  was  exclusively  with 
Farquhar;  and  Sims  v.  Brittain{\)  and 
Sims  V.  Bond  (2)  were  dted.  Tbe  learned 
Judge  being  of  opinion  that  there  was  no 
evidence  of  a  joint  contract,  nonsuited  the 
plaintiffs. 

Crowder  obtained  a  rule  calling  on  the 
defendants  to  shew  cause  why  there  shonld 
not  be  a  new  trial,  agdnst  which 

Kinglake,  Serj.,  Barstow,  and  Phinu,  on 
the  29th  of  June,  shewed  cause. 

[Parke,  B. — The  question  in  this  case 
is  one  of  fact,  as  to  the  intention  of  Far- 
quhar at  the  time  he  made  the  contract 
with  the  defendants.  If,  when  he  lent  the 
money  (for  each  deposit  with  a  banker  is 
a  loan),  he  meant  to  lend  the  money  for 
himself,  and  not  for  himself  and  partner, 
the  two  cannot  sue ;  and  it  does  not  matter 
that  the  money  belonged  to  the  two,  for 
Farquhar  might  intend  that  the  bankers 
should  be  responsible  to  him  alone,  and  be 
himself  to  his  partner.  But  if  he  meant,  at 
the  time  he  made  the  loan,  to  make  it  for 
himself  and  partner,  the  two  may  sue ;  and 
in  that  case  it  is  no  matter  whether  it  was 
partnership  money  or  not :  so  that  theowner- 
ship  of  the  money  is  not  material,  except 
as  a  circumstance  affording  an  inference  as 
to  Farquhar's  intention.     It  is  no  matter 

(1)  4  B.  &  Ad.  375. 

(2)  5  Ibid.  389. 
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other,  by  appointing  sub-contractors  to  get 
rid  of  all  responsibility  from  loss  by  theft, 
it  would  lead  to  very  dangerous  conse- 
quences indeed.  With  respect  to  the  other 
point  in  the  case,  I  agree  with  iny  Brother 
Rolfe  in  thinking  that  the  delivery  ticket 
did  not  amount  to  an  estoppel  as  to  the 
fact  of  Johnson  being  the  servant  of  the 
company,  but  was  merely  evidence  of  that 
fact. 

Rule  discharged. 


1848 
June  6 


u 


RICHARDS  V.  JAMES. 


Set'0ff'-^2  Geo.  2.  c.  22.  a.  13.— Debt 

due  ajier  Action. 

The  defendant  pleaded  to  the  further 
maintenance  of  the  action  a  set-off  of  a  debt 
due  from  the  plaintiff  to  the  defendant,  after 
the  commencement  of  the  suit  and  before  plea : 
— Heldf  that  the  plea  was  ill. 

Debt  on  an  indenture  whereby  the  defen- 
dant covenanted  to  pay  to  tbe  plaintiff  the 
sam  of  500/.  on  the  22nd  day  of  January 
1830. 

Plea  to  the  debt  and  damages  other  than 
the  costs — that  the  plaintiff  ought  not  further 
to  maintain  his  action,  because  the  defen- 
dant says,  that  after  the  commencement  of 
this  suit,  and  before  the  time  of  the  pleading 
of  this  plea,  he,  the  plaintiff,  became  and 
was  and  still  is  indebted  to  the  defendant 
in  550/.,  for  money  since  the  commence- 
ment of  this  suit  and  before  the  pleading  of 
this  plea  paid  by  the  defendant  for  the  use 
of  the  plaintiff,  at  his,  the  plaintiff's  request, 
which  said  money  exceeds  the  said  debt  and 
all  damages  other  than  the  said  costs,  which 
money,  he,  the  defendant,  offers  to  set  off, 
&c. 

Demurrer,  assigning  for  causes,  that  the 
plea  does  not  shew  that  the  debt  attempted 
to  be  set  off  was  due  to  the  defendant  at 
the  commencement  of  this  suit,  and  that  it 
appears  by  the  said  plea,  that  the  debt 
became  due  after  the  commencement  of  this 
suit,  and  that  by  law  a  debt  becoming  due 
after  the  commencement  of  an  action  cannot 
be  set  off  in  such  action. 

Butt,  in  support  of  the  demurrer. — The 
plea  is  bad.     A  debt  which  did  not  exist 


at  the  commencement  of  the  action  cannot 
be  made  the  subject  of  set-off.  The  ISth 
section  of  the  2  Geo.  2.  c.  22.  (1)  relating 
to  set-off,  implies  that  the  debt  to  be  set  off 
must  be  in  existence  at  the  time  of  the 
action  brought.  It  can  hardly  be  contended 
on  the  other  side,  that  where  the  general 
issue  is  pleaded  and  a  notice  of  set-off 
given,  a  defendant  is  confined  to  such 
grounds  of  set-off  as  existed  at  the  com- 
mencement of  the  suit,  but  that  under  a 
plea  of  set-off  he  is  enabled  to  give  in 
evidence  debts  that  accrued  after  action 
brought  but  before  plea  pleaded.  Evans  v. 
Prosser  (2)  and  Braithwaite  v.  Coleman  (3) 
shew  that  a  plea  of  set-off  that  the  plaintiff 
was  indebted  to  the  defendant  '*  at  the  time 
of  plea  pleaded'*  is  bad ;  and  that  it  ought 
to  state  that  the  plaintiff  was  indebted  '*  at 
the  commencement  of  the  action." 

[Pollock,  C.B. — There  is  certainly  no 
precedent  for  a  plea  like  the  present,  j 

He  cited  Le  Bret  v.  Papillon(4)  and 
Rogerson  v.  Ladbroke  (5). 

Phipson,  in  support  of  the  plea. — It  must 
be  conceded,  on  the  part  of  the  defendant, 
that  no  precedent  can  be  found  for  a  plea 
like  the  present ;  but  the  Court  will  deter- 
mine the  question  h^  reference  to  the  words 
of  the  statute.  The  act  of  parliament  is 
remedial,  very  beneficial  in  its  operation, 
and  ought  to  receive  a  liberal  construction. 
It  enacts,  that  "  where  there  are  mutual 
debts  between  the  plaintiff  and  the  defen- 
dant," they  may  be  the  subject  of  set-off; 
and  there  are  no  words  to  shew  that  those 
debts  must  exist  at  the  time  of  action 

(1)  That  section  eoacti,  *'Th8t  where  there  are 
mutual  debts  between  ihe  plaintiff  and  tbe  defen- 
dant, or  if  either  party  sue  or  be  sued  as  executor 
or  administrator  where  there  are  mutual  debts  be- 
tween the  testator  or  intestate  and  either  partj, 
one  debt  maj  be  set  against  the  other,  and  such 
matter  may  be  given  in  evidence  upon  tbe  general 
issue,  or  pleaded  in  bar,  as  the  nature  of  the  case 
shall  require,  so  as  at  the  time  of  his  pleading  the 
general  issue  where  any  such  debt  of  the  plaintiff, 
his  testator  or  intestate  is  intended  to  be  insisted 
on  in  evidence,  notice  shall  be  given  of  tbe  par- 
ticular sum  or  debt  so  intended  to  be  insisted  on, 
and  upon  what  account  it  became  due,  or  otherwise 
such  matter  shall  not  be  allowed  in  evidence  upon 
SQch  general  issue." 

(2)  S  Term  Rep.  186. 

(3)  4  Nev.  &  Man.  ^5^-,  s.  c.  4  Law  J.  Rep. 
(n.s.)  K.B.  152. 

(4)  4  East,  502. 

(6)  1  Bing.  98;  8.c.  1  Law  J.  Rep.  C,P.  6. 
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brought.  The  statute  then  proceeds  in 
these  terms  :^-"  One  debt  may  be  set  off 
against  the  other,  and  such  matter  may  be 
given  in  evidence  upon  the  general  issue 
or  pleaded  in  bar  as  the  nature  of  the  case 
shall  require."  Those  words  do  not  mean 
that  a  set-off  may  be  pleaded  in  bar  of  the 
whole  action — Le  Bret  v.  Papillon^  but  in 
such  a  manner  as  shall  effectuate  the  object 
of  the  statute,  and  according  to  the  forms 
in  which  the  Courts  allow  anything  to  be 
pleaded  in  bar.  The  meaning  of  the  statute 
would  therefore  be,  that  in  some  cases  set- 
off might  be  pleaded  to  the  further  mainte- 
nance of  the  action*  Here  the  nature  of 
the  case  requires  a  plea  like  the  present. 

[Alderson,  B. — A  defendant  cannot  give 
notice  of  setting  off  any  debts,  except  those 
existing  at  the  commencement  of  the  suit.] 

The  plea  might  be  pleaded  at  Nisi  Prius, 
puis  darrein  cwiiinuanee, 

[Alderson,  B. — The  ordinary  mode  of 
pleading  a  set-off  has  existed  for  120  years.] 

[Pollock,  C.B. — And  cases  like  the 
present  must  have  occurred  again  and  again, 
and  yet  we  find  no  form  of  plea  like  the 
present.] 

Pollock,  C.B. — The  plaintiff  is  entitled 
to  judgment.  There  is  no  precedent  to 
warrant  such  a  plea  as  the  defendant  has 
attempted  to  introduce.  The  defendant 
cannot,  in  this  mode,  set  off  a  debt  that 
has  arisen  since  the  commencement  of  the 
action. 

Alderson,  B. — I  am  of  the  same  opinion. 
The  present  case  must  have  arisen  again 
and  again,  and  would  have  found  its  way 
into  the  books,  but  that  every  one  roust 
have  thought  there  was  no  doubt  upon  the 
subject. 

RoLFE,  B.  and  Platt,  B.  concurred. 

Judgment  for  the  plaintiff. 


1848 
June  5 


BROWN  AND  WIPE  9.  HARTILL. 


Covenant,  Construction  of — Notice. 


A  declaration  in  covenant,  after  reciting 
an  agreement,  dated  the  27th  of  April 
1840,  between  the  plaintiffs  and  the  de* 
fendant,  and  that  the  defendant  was  in-- 
debted  to  the  plaintiffs  in  60/.,  to  be  repaid 


with  interest,  stated  the  agreement  tftw:— 
That  the  ^m  of  eol.  shall  remain  in  ik 
hands  of  J.  H*  (the  defendant)  from  the 
date  hereof  for  one  whole  gear ;  that  at 
the  expiration  of  that  period  (if  the  inUrtd 
shall  be  then  paid,  and  no  notice  be  likes 
given  to  call  in  the  same,)  the  60/.  shall  cos- 
tinue  in  the  hands  of  the  said  J,  H,  for 
another  year,  and  so  on  from  gear  to  gear, 
until  notice  in  writing  shall  be  given  hg  ike 
said  W.  B.  (the  plaintiff)  to  call  »  the 
same  ;  that  twelve  calendar  months*  notice  is 
writing  shall  be  given  to  call  in  the  saidM,, 
and  that  at  the  expiration  of  the  said  notice, 
the  same  shall  be  paid  by  instalments  oflOl, 
every  third  month,  until  the  whole  amount 
be  paid,  the  first  payment  of  lOL  to  he 
made  at  the  expiration  of  fifteen  months 
from  the  date  of  the  said  notice,  so  that  the 
whole  amount  of  60/.  shaU  he  paid  bg  ike 
end  of  two  years  and  six  months  from  ike 
date  of  the  said  notice.     The  declaration 
then  stated,  that  on  the  29th  of  May  1846, 
a  notice  in  writing  of  that  date  was  served 
upon  the  defendant,  to  call  in  the  snmofCOL, 
and  alleged,  that  although  twelve  calendar 
months  from  the  date  of  service  of  the  notice 
had  elapsed  before  the  commencement  oftiui 
suit,  and  (Uthough  six  months  from  the  expi- 
ration of  the  said  twelve  calendar  wsontks 
had  also  elapsed  before  the  commencement 
of  this  suit,  and  although  two  instalaunts 
had  become  due  and  payable  from  the  de- 
fendant, yet  the  defendant  had  not  paid  the 
said  two  instalments  : — Held^  (Platt,  B. 
dissentiente,)  that  the  notice  to  pay  ^ 
principal  sum  might  be  given  at  any  period 
of  the  year,  and  that  the  payment  oftheisr 
stalments  was  to  be  calculated  from  the  date 
of  tlhe  notice,  and  not  from  the  end  of  the 
current  year  under  the  agreemenU 

Covenant.  The  declaration  stated  the 
making  of  an  agreement,  under  seal,  dated 
the  27th  day  of  April  1840,  betweai  the 
defendant  of  the  one  part,  and  the  plaintifi 
of  the  other;  and  a^  redting,  amoapt 
other  things,  that  the  defendant  was  in- 
debted to  the  plaintiff  in  60/.,  which  he 
agreed  to  repay,  with  interest,  at  5/.  per 
cent.,  the  deed  proceeded  thus:  '*thst  the 
said  sum  of  60/.  shall  remain  in  the  \m^ 
of  the  said  John  Hartill,  at  and  after  the 
rate  of  interest  aforesaid,  from  the  day  of  the 
date  hereof  until  the  full  end  and  tenn  of 
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one  whole  year.     That  at  the  expiration  of 
that   period  (if  the  interest  hereinbefore 
mentioned  shall  be  then  paid,  and  no  notice 
he  then  given  to  call  in  the  same)  the  said 
sum  of  60/.  shall  continue  in  the  hands  of 
the  said  John  Hartill  for  another  year,  and 
so  on  from  year  to  year  until  notice  in 
Mdng  shall  be  given  by  the  said  W.  Brown 
or  Leah  his  wife  to  call  in  the  same.     That 
tvrelve  calendar  months'  notice  in  writing 
shall  be  given  to  call  in  the  said  prineipal 
sum  of  602.,  and  that  at  the  expiration  of 
the  said  notice  the  same  shall  be  paid  by 
instalments  of  102.  every  third  month,  until 
the  whole  amount  be  paid ;  the  first  pay- 
ment of  10/.  to  be  made  at  the  expiration 
of  fifteen  months  from  the  date  of  Uie  said 
notice,  so  that  the  whole  amount  or  sum  of 
60/.  shall  be  paid  by  the  end  of  two  years 
and  six  months  from  the  date  of  the  said 
notice,  the  interest  to  be  paid  upon  such 
amount  only  as  shall  remain  unpaid."     The 
declaration  then  stated  that  on  the  29th  of 
May  1846,  notice  in  writing  of  that  date 
was  served  by  the  plaintifis  upon  the  defen- 
dant to  call  in  the  principal  sum  of  60/., 
and  that,  at  the  expiration  of  twelve  months 
from  that  date,  the  principal  sum  of  60/. 
would  be  requh^d  to  be  paid  by  instalments 
of  1 0/.  every  third  month  until  the  whole 
amount  thereof  should  be  paid,  and  that  the 
first  payment  of  10/.  was  to  be  made  at  the 
expiration  of  fifteen  months  from  the  date 
of  the  notice  last  aforesaid,  so  that  the  whole 
of  the  said  amount  or  sum  of  60/.  should  be 
paid  at  the  end  of  two  years  and  six  months 
from  the  date  of  the   said  last-mentioned 
notice,  nevertheless  although  twelve  calendar 
months  from  the  date  of  the  said  last-men- 
tioned notice  and  from  the  service  thereof 
on  the  defendant  had  elapsed  before  the 
commencement  of  this  suit,  and  although 
six  months  from  the  expiration  of  the  said 
twelve   calendar  months  had  also  elapsed 
before   the  commencement    of    this    suit, 
and  although  two  instalments  of  10/.  and 
10/.  of  the  said  principal  sum  of  60/.  had 
become  due  and  payable  from  the  defendant 
before  the  commencement  of  this  suit,  under 
and  by  virtue  of  the  said  memorandum  of 
agreement,  and  of  the  said  notice  so  given 
thereunder  as  aforesaid,  yet  the  defendant 
hath  never  at  any  time  paid  to  the  plaintiffs, 
or  either  of  them,  the  said  two  instalments 
of  10/.,  and  10/.,  or  either  of  them,  but  the 


same  still  remain  and  are  wholly  due  from 
and  unpaid  by  the  defendant.  The  declara- 
tion then  alleged  the  non-payment  of  the 
interest  due  upon  the  said  sum  of  60/. 

Demurrer.  The  causes  assigned  were  that 
it  did  not  appear  that  any  sufficient  notice 
to  repay  the  principal  money  had  been 
given,  as  it  did  not  appear  that  such  notice 
had  been  given  at  the  expiration  of  any 
second  or  subsequent  year,  calculated  from 
the  date  of  the  contract.  That  as  the  decla- 
ration shewed  that  the  notice  to  call  in  the 
principal  money  was  given  after  the  expira- 
tion of  the  first  year,  the  plaintiff  should 
have  made  it  appear  clearly,  by  his  decla- 
ration, that  a  period  of  fifteen  months  from 
the  time  of  the  giving  of  such  notice  had 
elapsed  after  the  expiration  of  some  second 
or  subsequent  year,  calculated  from  the  date 
of  the  idleged  contract.  Joinder  in  de- 
murrer. 

CrowdeTt  in  support  of  the  demurrer.— 
The  defendant  contends  that  the  notice,  in 
order  to  be  a  valid  one,  must  expire  at  the 
end  of  some  year  terminating  at  the  date  of 
the  contract.  The  plaintiffs  on  the  other 
hand  contend  that,  after  the  end  of  the  first 
year,  a  year's  notice  may  be  given  to  expire 
at  any  time.  By  the  terms  of  this  deed  a 
quasi  tenancy  from  year  to  year  of  this 
money  is  created. 

[Alderson,  B. — How  do  you  explain  the 
proviso  at  the  end  of  the  deed,  that  "  the 
sum  of  60/.  shall  be  paid  by  the  end  of  two 
years  and  six  months  firom  the  date  of  Uie 
said  notice"  ?  Suppose  a  notice  is  given  a 
week  after  the  expiration  of  the  year,  under 
the  agreement ;  according  to  your  argument 
it  would  not  expire  until  the  end  of  two 
years  all  but  a  week,  and  then  there  would 
be  the  eighteen  months  for  the  payment  of 
the  instalments.] 

That  circumstance  is  in  favour  of  the 
defendant,  as  it  shews  that  the  requisitions  of 
the  deed  could  be  complied  with  only  by  a 
notice  given  at  the  exact  end  of  each  year. 

[Aldebson,  B. — ^Your  argument  gives 
no  effect  to  the  words  at  the  end  of  the 
deed  "  from  the  date  of  the  said  iio/tce."] 

Although  the  parties  speak  of  the  date  of 
the  notice,  they  mean  the  27th  of  April, 
the  time  when  the  current  year  expires 
under  the  agreement.  If  this  be  not  so,  no 
effect  is  given  to  the  expression  that  the 
money  is  to  be  held  from  year  to  year.  The 
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words  in  the  covenant  are  ''from  year  to 
year  until  notice  in  writing  shall  be  given," 
not  **8haU  have  been  given." 

T,  Jones,  contra.— The  pleader,  in  framing 
this  declaration,  has  put  a  correct  construc- 
tion upon  the  instrument.  Every  difficulty 
would  be  removed  if  the  word  "unless" 
were  substituted  in  the  covenant  for  the 
word  "  until." 

Croufder  replied. 

Pollock,  C.B.— -I  think  the  plaintiffs 
are  entitled  to  the  judgment  of  the  Court. 
The  question  is,  whether  the  notice  to  pay 
the  principal  sum  is  to  expire  at  any  period 
of  the  year,  or  at  some  year  ending  with  the 
date  of  the  agreement.  The  language  of 
the  deed  is,  that  the  money  shall  remain 
in  the  hands  of  the  defendant  for  one 
whole  year.  It  then  proceeds,  "that  at 
the  expiration  of  that  period  if  the  in- 
terest hereinbefore  mentioned  shall  be 
then  paid,  and  no  notice  be  then  given 
to  call  in  the  same."  Those  terms  are  am- 
biguous— they  may  mean  if  no  notice  shall 
then  have  been  given,  or  they  may  have 
reference  to  the  then  present  state  of  things. 
The  deed  then  states  that  the  money 
shall  remain  in  the  hands  of  Hartill  "  for 
another  year,  and  so  on  from  year  to  year, 
until  notice  in  writing  shall  be  given  by  the 
said  William  Brown,  or  Leah  his  wife,  to 
call  in  the  same,  and  that  twelve  calendar 
months'  notice  in  writing  shall  be  given  to 
call  in  the  said  principal  sum  of  60^.,  and 
that,  at  the  expiration  of  the  said  notice,  the 
same  shall  be  paid  by  instalments  of  10/. 
every  third  month  until  the  whole  amount 
be  paid,  the  first  payment  of  10/.  to  be 
made  at  the  expiration  of  fifteen  months 
from  the  date  of  the  said  notice,  so  that  the 
whole  amount  or  sum  of  60/.  shall  be  paid 
by  the  end  of  two  years  and  six  months 
from  the  date  of  the  said  notice ;"  according 
to  these  terms  the  notice  may  be  given  on 
any  day  throughout  the  year,  and  when  that 
is  done  the  whole  amount  will  be  paid  within 
the  two  years  and  six  months.  That  ex- 
plains the  ambiguity,  and  shews  that  the 
words  "  until  notice  in  writing  shall  be  given" 
mean  until  notice  in  writing  shall  have  been 
given, 

Alderson,  B. — I  am  of  the  same  opinion. 
We  must  give  a  reasonable  construction  to 
this  contract,  with  a  view  to  e^Ktuate  its 


object  if  possible.  The  agreement  is,  tkt 
the  defendaiit  is  to  have  the  money  for  a 
year ;  and  if,  at  the  end  of  that  time,  interest 
is  paid  and  no  notice  is  given  to  call  in  the 
amount,  the  money  is  to  continue  in  tbe 
defendant's  hands  for  another  year,  and  lo 
on  from  year  to  year,  unless  notice  in  wridog 
to  pay  the  principal  shall  have  been  given! 
If  at  the  expiration  of  the  first  year  no  notice 
has  been  given,  and  the  interest  has  been 
paid,  the  defendant  may  hold  it  for  another 
year.  Now  if  the  case  stood  there,  the  party 
entitled  to  the  money  might  be  put  to  some 
inconvenience,  as  the  notice  is  to  be  of  a 
particular  length,  namely,  twelve  months, 
and  at  the  end  of  that  time  the  payments 
are  to  be  only  by  instalments.  But  then 
there  is  a  stipulation  that  the  entire  som 
shall  be  paid  by  the  end  of  two  years  and 
six  months  from  the  date  of  the  notice ;  so 
that,  if  the  notice  is  dated  on  a  particular 
day,  and  the  instalments  begin  to  be  paid 
fifteen  months  after  that  date,  the  principal 
sum  will  be  paid  off  within  two  years  and  a 
half  from  the  date  of  the  notice ;  whereas,  if 
the  defendant's  counsel  is  correct  in  his  argu- 
ment, it  is  possible  that  three  years  and  a  half 
lAay  elapse  before  the  entire  sum  is  paid  off. 
Notice  to  pay  the  principal  may  be  given  at 
the  end  of  the  first  year,  subsequently  to 
which  time,  if  notice  is  not  given  within  the 
year,  the  defendant  is  to  hold  the  money 
from  year  to  year.  That  view  of  the  case 
gives  effect  to  the  whole  instrument 

RoLFE,  B. — The  point  has  been  argoed 
as  if  there  existed  an  analogy  between  this 
case  and  a  tenancy  from  year  to  year,  hot 
the  analogy  is  by  no  means  complete,  and 
does  not  assist  the  defendant  in  his  argu- 
ment. '  It  appears  to  me,  that  a  valid 
notice  may  be  given  at  any  time,  and  I 
should  feel  no  doubt  whatever  on  the  point, 
but  for  the  view  entertained  by  my  Brother 
Piatt.  It  is  argued  on  the  part  of  the 
defendant,  that  the  meaning  of  the  covenant 
is,  that  if  interest  is  paid,  and  no  notice  to 
pay  the  principal  is  given  on  the  last  day 
of  the  year  under  the  agreement,  tbe  money 
is  to  go  on  from  year  to  year.  Thai,  how- 
ever, •  appears  to  me  to  be  a  forced  con- 
struction, and  to  involve  an  absurdity.  If 
interest  is  paid  and  no  notice  is  given,  the 
whole  is  consistent;  the  defendant  ti^fl 
retains  the  money  for  another  year;  bat  if 
notice  is  given,  that  notice  will  r^utate  the 
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terms  on  which  the  money  is  to  be  held. 
It  seems  to  me,  that  according  to  the  true 
eonstniction  of  this  instnunent  the  plain- 
tiffs may  give  notice  at  any  time. 

Platt,  B. — I  regret  that  1  am  compelled 
to  differ  £rom  the  rest  of  the  Court,  bat  it 
appears  to  me  that  the  defendant  is  entitled 
to  judgment.     Let  ns  look  at  the  instrn- 
ment  itself,   and   endeavour  to  ascertain 
wlif  n  notice  to  pay  the  principal  sam  is  to 
be  giyen.    The  words  of  the  deed  are,  that 
the  snm  of  60L  shall  remain  in  the  hands 
of  Hartill  for  the  term  of  one  whole  year. 
—[His  Lordship  then  read  other  portions 
of  the  agreement.]— It  appears  to  me  from 
this  instrument,  that  the  parties  intended 
that  three  years  and  a  half  should  expire 
before  payment  of  this  money.     Two  years 
were  to  expire  before  the  instalments  at 
three  months  were  to  begin  to  run.     On  the 
whole,  it  appears  to  me  that  notice  was 
intended  to  be  given  on  some  27th  day  of 
April,  the  date  of  the  deed.     I  must  add^ 
that  I  express  my  opinion  with  some  dis- 
trust, seeing  that  it  is  at  variance  with  that 
of  my  learned  Brothers. 

Judgment  for  the  plaintiff's. 


1848.     1 
une  5.    J 


MOUNSEY   AND   ANOTHER   V. 
PERROTT. 


Pleeuiing  -^  Contract  —  Non  assumpsit^ 
Plea  amounting  to. 

The  declaration  stated^  thai  it  was  agreed 
between  the  plaintiffs  and  the  defendant,  thai 
the  plaintiffs  should  sell  to  the  defendant 
1 ,000  barrels  of  fiawr^  to  arrive  at  Liver- 
pod  by  the  Hottinguer,  from  New  York; 
that  should  the  vessel  he  lost  before  arriving 
at  Liverpool  the  sale  should  be  void*  Aver- 
nent,  thai  the  vessel  was  not  lost,  bui  did  arrive 
at  Liverpool  from  New  York,  having  on 
hoard  1 ,000  barrels  of  flour.  Breach,  that 
the  defendant  did  not  accept  the  said  flour. 
Plea,  that  the  Hottinguer  was  one  of  a  Une 
of  packet  ships  sailing  from  New  York  to 
Liverpool  at  flxed  periods,  published  and 
known  beforehand  amongst  merchants  at 
Liverpool ;  that  the  Hottinguer  was  to  have 
set  sail  from  New  York  for  Liverpool  three 
weeks  before  the  said  agreement,  and  waSf 
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at  the  time  of  the  agreement,  expected  to 
arrive  at  Liverpool  within  a  week  after; 
that  it  had  been  published  and  believed^ 
amongst  merchants  at  Liverpool,  that  the 
vessel  was  to  arrive  there  in  the  course 
of  the  said  voyage,  which  voyage  was  the 
voyage  in  this  plea  mentioned;  that  the 
plaintiffs  had  notice  of  the  premises,  and 
made  the  agreement  with  referenee  to  the 
said  voyage,  and  under  the  belirf  that  the 
Uoitingaer  had  sailed  Jrom  New  York;  that 
the  said  vessel  had  not,  at  the  time  of  the 
agreement,  nor  did  she  at  any  time  set  sasl 
upon  the  said  voyage  in  this  plea  mentioned, 
but  that  another  vessel  had  been  substituted 
for  her,  by  reason  whereof  the  defendant 
refused  to  accept  and  pay  for  the  said  flour : 
-^Held,  that  the  plea  stated  a  d^erent 
contract  from  that  aUeged  in  the  declaration, 
and  was  therefore  bad,  as  amounting  to  non 
assumpsit. 

Assumpsit.  The  declaration  stated,  that 
it  was  agreed  between  the  plaintiflb  and  the 
defendant,  that  the  [daintafb  shonld  sell  to 
the  defendant  1 ,000  barrels  of  flour,  to  arriro 
at  Lirerpool  by  a  vessel,  called  the  Hottin-' 
guer,  from  New  York,  at  a  certain  price ; 
that  should  the  vessel  be  lost  before  arriving 
at  Liverpool,  the  sale  should  be  void ;  that 
although  the  vessel  was  not  lost  before 
arriving  at  Liverpool,  and  afterwards  did 
arrive  at  Liverpool  from  New  York,  having 
on  board  1,000  barrels  of  flour,  yet  the 
defendant  did  not  nor  would  accept  the  said 
flour. 

Fifth  plea— That  the  said  vessel,  called 
the  Hottinguer,  at  the  time  of  the  making 
of  the  said  agreement,  was  one  of  a  line  of 
packet  ships  sailing  from  New  York  to 
Liverpool,  and  from  Liverpool  to  New  York, 
at  certain  fixed  periods,  published  and 
known  beforehand  amongst  merchants  and 
traders  at  Liverpool,  and  tihat  the  Hottinguer 
was,  aocoirding  to  the  ordinary  course  and 
times  of  sailing  of  the  said  line  of  packet 
ships,  to  have  set  sail  from  New  York  for 
Liverpool,  a  certain  time,  to  wit,  three 
weeks  before  the  time  of  the  making  of  the 
said  agreement,  and  was  at  the  time  of  the 
making  of  the  said  agreement  expected  to 
arrive  at  Liverpool  within  one  week  after 
the  time  of  the  making  of  the  said  agreement, 
and  that  at  the  time  of  the  making  of  the 

20 


282 


EXCHEQUER  OF  PLEAS : 


said  agreement  it  had  been  published  and 
was  believed  amongst  merchants  and  traders 
at  Liverpool  that  the  said  vessel  was  to 
arrive  at  Liverpool  in  the  coarse  of  the  said 
last-mentioned  voyage,  and  that  the  said 
vessel  was  then  performing  such  voyage, 
and  that  the  voyage  in  the  coarse  of  which 
the  said  vessel  was  to  arrive  as  in  the  said 
agreement  mentioned,  was  the  voyage  of  the 
said  vessel  in  this  plea  mentioned,  and  not 
any  other  or  different  voyage ;  that  at  the 
time  of  the  making  of  the  said  agreement 
between  the  plaintiffs  and  the  d^endant, 
the  plaintiffs  and  the  defendant  had  notice 
of  all  the  premises  in  this  plea  aforesaid, 
and  made  the  said  agreement  with  reference 
to  the  said  voyage  in  this  plea  mentioned, 
and  ander  the  belief  that  the  Hottinguer 
had  then  sailed  from  New  York  to  Liver- 
pool on  the  said  voyage ;  that  the  Hottinguer 
had  not,  at  the  time  when  the  said  agree- 
ment was  so  made,  set  sail,  nor  did  she  at 
any  time  set  sail  upon  the  said  voyi^,  bat 
on  the  contrary  thereof  the  proprietors  of 
the  said  line  of  packet  ships  had,  withoat 
the  knowledge  of  the  plaintiffs  or  the  defen- 
dant, before  the  time  of  the  making  of  the 
said  agreement,  to  wit,  on  &c.,  being  the 
day  when  the  Hottinguer  was  so  to  have 
set  sail  from  New  York,  substituted  another 
vessel  for  the  Hottinguer^  for  the  perform- 
ance of  the  said  voyage,  which  was  so  as 
aforesaid  expected  to  be  performed  by  the 
Hottinguer,  and  then  caused  the  said  other 
vessel  to  set  sail  from  New  York  for  Liver- 
pool instead  of  the  Hottinguer^  and  which 
same  vessel  afterwards,  and  within  a  short 
time  after  the  making  of  the  said  agree- 
ment,  to  wit,   on  &c.,    duly  arrived   at 
Liverpool ;  that  at  the  time  of  the  making 
of  the  said  agreement,  the  Hottinguer  was 
at  New  York,  without  having  any  of  the 
said  barrels  of  flour  on  board,  and  did 
not  take  the  said  barrels  of  flour,  or  any  of 
them,  on  board,  until  a  long  time  after  the 
making  of  the  said  agreement,  to  wit,  until 
&c.,  when  the  Hottinguer  took  the  said 
barrels  of  flour  on  boaird,  and  set  sail  from 
New  York  to  Liverpool,  on  another  and 
different  voyage  from  the  voyage  in  the 
course  of  which  the  said  vessel  was  expected 
to  arrive,  as  in  the  said  agreement  men- 
tioned,  and  afterwards,   to  wit,  on  &c., 
arrived  at  Liverpool  with  the  said  barrels 


on  board,ia  theooorseof  thesaidlast-meih 
tioned  voyage,  and  by  reason  of  the  i»e« 
raises  the  defendant  became  entitled  to  lefoae 
to  accept  and  pay  for,  and  did  refose  to 
accept  and  pay  for  the  said  banels  of  floor. 
Verification. 

Demurrer,  assigning  for  canses,  amoagit 
others,  that  it  was  not  stated  in  the  plea 
bow  the  agreement  was  made  with  referesoe 
to  the  voyage  in  the  plea  mentioDed,  and 
that  the  plea  amounted  to  a  denial  of  the 
agreement  and  promise  alleged  in  thededi- 
ration,  and  amounted  to  iha  genexal  issue. 
Joinder. 

CowUng^  in  support  of  tiiie  demmrer.— 
The  plea  is  bad,  as  amounting  to  tbege&enl 
issue,  for  it  states  an  agreement  which  if 
proved  wouldestablish  a  different  agreement 
from  that  whidi  is  stated  in  the  declarstion. 
The  essence  of  the  plea  is,  that  the  paities 
made  an  agreement  with  reference  to  a  cod- 
tract  that  the  vessel  had  already  sailed  on 
a  particular  voyage.  Secondly,  the  plea  is 
bad  in  not  shewing  that  the  agreement  was 
made  with  reference  to  that  particular  state 
of  things.  Thirdly,  it  is  not  a  cooditifHi 
precedent  to  the  plaintiff's  right  to  enforce 
this  contract,  that  a  particular  voyage  sboold 
have  been  in  the  contemplation  of  the  par- 
ties, and  that  the  vessel  should  have  sailed 
on  that  voyage.  There  are,  indeed,  cases 
in  which  contracts  of  that  description  have 
been  made,  and  Alewyn  v.  Pryor(l)  is  as 
example  of  such  a  contract ;  but  the  present 
case  differs  materially  from  that.  LoMit  r. 
Hamilton  (2)  affords  another  instance  of 
such  a  contract  Johnton  v.  MacdonM  (3) 
is  also  in  point. 

[Aldsrson,  B. — If  the  plea  mesns  that 
the  flour  was  to  arrive  by  a  vessel  then  ob 
her  voyage,  it  is  not  the  contract  set  out  ia 
the  declaration.] 

Cromptoii,  contra.— Thedeolaratkm  shews 
that  the  vessel  is  to  arrive  on  a  voyage  Inw 
New  York  to  Liverpool^  and  before  ^ 
plaintifis  can  recover  they  mast  shew  that 
she  arrived  on  the  voyage  on  whidi  ^ 
sailed. 

[Aldbrson,  B. — The  quesdon  ia^  «^ 
ther  any  existing  voyage  is  meant.] 

(1)  Ry.  &  Moo.  406. 

(2)  5  Mee.  &  WeU.  639. 

(S)  9  Ibid.  600 ;  a.  c  12  Uw  J.  Repw  («a)  Exd). 
99. 
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The  plea  shews  tlmt  the  voyage  on  which 
the  vessel  did  airive  is  not  the  same  voyage 
the  parties  meant.  The  plea  may  indeed 
be  had  on  special  demurrer,  as  amounting 
to  an  informal  traverse  of  the  arrival,  but 
that  defect  is  not  specially  pointed  out.  The 
plea  shews  what  voyage  the  parties  to  the 
contract  intended.  The  plaintiffs  must  be 
confined  to  some  voyage;  they  cannot  be 
allowed  to  substitute  a  voyage  two  or  three 
years  afterwards.  Johnson  v.  Maedonaid 
is  in  point. 

[Platp,  B. — Th»  contract  in  the  decla- 
ration is  general,  and  is  not  confined  to  the 
particular  voyage.] 

[Aldsbsok,  B.— The  plea  refers  to  a 
voyage  in  which  the  vessel  was  then  en- 
gaged, and  then  it  is  a  different  contract 
from  that  stated  in  the  declaration.] 

Per  Curiam  (4). — ^There  must  be 

Judgment  for  the  plaintiffs. 


1848 
June  22 


18.        V 
2,  23.  J 


KINO  O.  COLE. 


Guarantiee  Construction  of — Evidence-^ 
Admissions, 

The  defendant  signed  an  instrument^ 
addressed  to  the  plaintiff  in  the  following 
terms : — **  In  consideration  of  your  hamng, 
by  indenture^  agreed  to  accept  payment  of 
the  debt  owing  to  you  by  A*  B,  by  the  fol- 
lowing instalments,  that  is  to  say,  lOs,  in  the 
pound,  on  the  ISth  day  of  August  next,  ^c, 
/promise  to  guarantee  the  payment  of  the 
instalments  ;'*  and  delivered  it  to  the  plaintiff 
in  exchange  for  an  indenture  executed  by 
the  plaintiff: — Held,  that  the  true  construe^ 
tion  of  the  instrument  was,  that  the  defendant 
made  his  promise  in  consideration  that  the 
plainUff  would  execute  an  indenture,  and 
release  A,  B ;  and,  consequently,  that  the 
execution  of  the  instrument  was  not  an  ad- 
mission  by  the  defendant  that  the  plaintiff 
had  released  A.  B,  and  furnished  no  evi- 
dence in  support  of  an  issue  taken  on  an 
allegation  in  the  declaration  that  the  plaintiff 
had  released  A.  B, 

(4)  Pollock,  C.U.,  AldersoD,  B.,  Rolfe,  B.,  and 
Plait,  B. 


'  This  was  an  action  of  assumpsit  on  a 
guarantie.  The  declaration  stated  that  one 
Joseph  Wilkinson  was  indebted  to  the 
plaintiff;  and,  thereupon,  in  consideration 
that  the  plaintiff  would  agree  to  accept  pay- 
ment by  instalments  of  the  said  debt  from 
the  defendant,  and  would  execute  an  inden- 
ture, purporting  to  be  made  by  and  between 
&c.  (describing  it),  and  thereby  release  unto 
the  said  J.  Wilkinson  liie  said  debt,  the 
defendant  promised  to  pay  the  debt  by 
instalments*  The  declaration  then  averred 
that  the  plaintiff  did  agree  to  accept  pay- 
ment, by  instalments,  of  the  debt,  and  did 
execute  the  said  indenture,  and  did  thereby 
release  the  said  J.  Wilkinson.  Breaeh,  non- 
payment of  the  instalments. 

The  defendant  pleaded,  first,  nan  assume 
psU ;  and,  secondly,  a  traverse  of  the  aver- 
ment that  the  plaintiff  executed  the  said 
indenture,  and  thereby  released  J.  Wilkin- 
son. (There  were  oUier  pleas,  which  it  is 
not  necessary  to  notice.) 

At  the  trial,  before  Rolfe,  B.,  at  the 
Liverpool  Spring  Assizes,  1848,  this  cause, 
and  another  of  Hassall  v.  Cole,  came  on 
together.  Hassall  v.  Cole,  which  was  in 
the  Queen's  Bench,  and  in  which  the  plead- 
ings were  the  same  as  in  the  present  case, 
was  taken  first.  The  plaintiff  having,  in 
support  of  the  second  issue,  produced 
an  indenture,  called  the  attesting  witness, 
who,  on  cross-examination,  proved  that 
he  had  counted  the  words  in  the  inden- 
ture, and  that  they  were  somewhat  above 
the  number  of  words  covered  by  the  stamp 
on  it.  The  indenture  was,  consequently, 
rejected.  The  plaintiff  then  produced  and 
proved  the  guarantie  in  question,  which 
was  in  the  case  of  Hassall  v.  Cole,  in  the 
foUowing  terms : — "  Mr.  John  Hassall;  In 
consideration  of  your  having,  by  indenture 
bearing  date  the  18th  day  of  February  18479 
agreed  to  accept  payment  of  the  debt  owing 
to  you  by  J.  Wilkinson  of  Birkenhead, 
amounting  to  the  sum  of  650^.,  by  the  fol- 
lowing instalments,  that  is  to  say,  the  sum 
of  326L,  part  thereof,  being  at  tiie  rate  of 
lOs.  in  the  pound,  on  the  18th  day  of  August 
1847,  and  the  sum  of  325/.,  the  residue  of 
the  said  debt,  on  the  18th  of  February  1848, 
and  of  your  having,  by  the  same  indenture, 
released  the  said  J.  Wilkinson  from  such 
debt,  I  do  hereby  guarantee  to  you  the 
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payment  of  sudi  debt  or  sum  of  650l.t  at 
the  tames  and  in  manner  aforesaid.  Dated 
this  18th  of  February  1847. 

"  William  CoLe." 

It  was  proved  that  Cole  signed  agree-* 
ments  in  this. form »  addressed  to  ea^  of 
Wilkinson's  creditors,  and  delivered  them 
to  his  attorney,  who  carried  them,  with  the 
indentUM,  to  the  creditors ;  each  of  whom« 
as  he  executed  the  deed,  received  his  signed 
goarantie  from  the  attorney  at  one  and  the 
same  time. 

For  the  plaintiff  it  was  contended  that 
the  guarantie  was  an  admission  by  the 
defendant  that  the  plaintiff  had  released 
Wilkinson,  and  was  original  evidenoe  of 
such  release,  though  the  indenture  was  not 
read*  For  the  defendant  it  was  objected  that 
the  guacande  was  no  admiasion  of  a  past 
release,  but  rather  a  statement  that  one  was 
intended  to  be  made,  and  also  that  if  it  was 
an  admission  of  a  past  release,  the  considerap 
tion  being  in  that  case  bygone,  would  not, 
under  non  asiumpsUf  prove  the  promise  laid 
in  the  dedaration.  It  was  also  objected  that 
there  was  a  variance,  inasmuch  as  the  goa^ 
lantie  did  not  admit  such  an  indenture  as 
was  described  in  the  declaration. 

The  learned  Judge  gave  leave  to  move  to 
enter  a  nonsuit  on  any  or  all  of  these  objec* 
tions,  and  directed  a  verdict  for  the  plaintiff, 
reserving  power  to  amend  the  declaration 
if  the  Court  should  think  fit. 

The  present  case  of  King  v.  Cole  was  then 
called  on,  and  it  being  agreed  that  the  plead- 
ings and  facts  in  all  respects  were  the  same 
as  those  in  HanM  v.  Cole^  a  similar  verdict 
was  directed,  with  similar  leave  to  move. 
The  evidence  in  HasaM  v.  Cole  to  be 
taken  as  evidence  in  King  v.  Cole, 

Knowles  moved  accordingly,  and  obtained 
a  rule,  on  the  ground  that  there  was  no 
evidence  to  support  the  averment  of  the 
release.  On  the  other  grounds  the  Court 
refused  a  rule. 

On  the  22nd  of  June  (1  ),— 

Martin  and  Tomlinson  shewed  cause*— 
The  point  as  to  the  amendment  does  not 
arise  in  this  cause,  for  though  it  was  not 
noticed  at  the  trial,  there  was  an  admission 
in  the  cause  of  King  v.  Cole  that  the  plain- 
tiff "had  executed  the  indenture  in  the 

(1)  Before  Aldenoo,  B.,  Rolfe,  B.,  and  PUtt,  6. 


declaration  mentioned."  TUs  pots  an  ead 
to  one  part  of  the  difiiodty ;  and  the  only 
question  remaining  is  whether  there  wm 
evidenoe  that  the  plaintiff"  thereby  retessed 
Wilkinson."  The  gnanntie  is  an  sdnii- 
sion  by  the  de£3ndant  of  "  his  'harii^  re- 
leased Wilkinson  by  the  indenture;"  sod 
though  the  indentme  could  not  be  rsad,  yet 
an  admission  by  the  party  in  the  csaw  of 
the  l^;al  effect  of  an  instrument  Is  origisal 
evidence— i^2a(ierie  v.  Podey  (2),  Hommi 
V,  Smith  {S)»  If  the  indenture  had  bees 
destroyed,  this  memorandum  would  sorely 
have  be«B  secondary  evidence  to  go  to  tiw 
jury  as  to  its  contents ;  and  unices  Sletterie 
V.  Pooky  n  to  be  overruled,  whatever  ad- 
mission by  the  party  in  the  cause  is  secoo- 
dary  evidence  of  a  lost  deed,  is  also  origiaai 
evidence  of  the  effect  of  the  deed,  thoo^  it 
be  not  lost. 

KnoudeSf  in  support  of  hb  role. — ^Tbe 
words  of  the  guarantie  must  be  constnied 
to  mean  "  in  consideration  that  he  would 
release;"  that  is  the  sense  in  which  the 
pleader  who  drew  the  declaration  has  un- 
derstood them,  and,  unless  they  be  so  under- 
stood, the  writing  discloses  no  considention; 
and  the  plaintiff  should  be  nonsuited  under 
non  assumpsit.  It  is  true  that  the  Goort 
refused  to  grant  a  rule  to  shew  cause  oa 
the  issue  of  noii  assumpsit^  but  that  was  only 
because  Mr.  Baron  Parke  was  afinaid  that  it 
mig^t  be  Uiought  that  the  Court  entertaiDed 
some  doubt  upon  the  ofmslmetioa  of  tk 
writing  when  none  was  entertained ;  rad  it 
is  dear  that  the  constroetion  of  the  writisg 
is  that  the  oonsidefution  was  exeeulBEy. 
The  evidence  shewed  that  the  drfendint 
signed  the  memorandum,  and  handed  it 
over  to  his  attorney,  and  that  the  attomey, 
some  days  afkerwarde,  got  the  indeatoie 
executed. 

[RoLVB,  B.— Yes;  but  the  eflect  ef  hii 
handing  the  agreement  to  his  atteniey 
merely  was  to  make  him  his  i^geat,  witb 
authority  to  hand  it  over  to  die  fitastH; 
and  the  agent  having  done  ao,  it  sniet  W 
considered  as  if  the  defendant  hasclf  bad 
at  that  moment  handed  it  over.  It  is  dm 
there  was  no  admission  until  the  nMBunii- 

(2)  6  Mae.  &  Wels.  664;  &  c  lOLmr  JBcp. 
(n.s.)  Ezch.  8. 

(S)  8  Man.  &  Gr.  254;  a.  c  10  Um  h  R«F 
(N.a.)  C.P.  245. 
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dam  passed  out  of  the  hftnds  of  the  defen^ 
dants'  agent.  I  think  the  way  I  put  it  at 
the  trial  waa,  that  the  words  "  in  considera^* 
tion  of  your  having"  meant  "  as  soon  as 
yon  shall  have  released,"  and  that  the  jury 
might,  on  the  evidence,  construe  the  hand* 
isg  over  the  agreement  in  exchange  for  the 
executed  indenture,  as  a  statement,  not 
that  the  plaintiff  hacl  released  Wilkinson 
before  the  handing  over  of  the  agreement, 
in  which  case  there  was  no  evidence  to 
prove  the  declaration  under  nan  astuimpsiit 
nor  that  the  plaintiff  was  ahout  to  release 
Wilkinson,  in  which  case  there  was  no  evi- 
dence to  support  the  other  issue,  hut  as  a 
statemrat  that  at  the  same  instant  the  re- 
lease was  contemporaneously  executed,  in 
which  case  there  was  evidence  to  go  to  the 
jury  on  hoth  issues.] 

Alde&bon,  B. — The  whole  question  de- 
pends upon  what  is  the  true  construction  of 
the  words  in  theguarande  ?  If  entirely  future, 
it  was  no  evidence  to  prove  the  release.  If 
entirely  past,  it  does  not  support  the  decla- 
ration. If  neither  past  nor  future,  hut  con- 
temporaneous, it  does  hoth.  We  will  con- 
sult my  Brother  Parke  as  to  what  passed 
whm  the  rule  was  moved  for. 

Cur,  adv.  mdt, 

Alderson,  B.  (June  23)  delivered  the 
judgment  of  the  Court — The  question  in 
this  case  is,  whether  there  is  any  evidence 
of  the  averment  in  the  declaration  that  the 
plaintiff  by  the  indenture,  dated  &c.,  released 
the  debt  due  to  him  from  J.  Wilkinson.  The 
admissions  put  in  prove  that  the  indenture 
described  in  the  declaration  was  executed, 
bat  tbey  go  no  further ;  they  do  not  shew 
what  the  operation  of  that  indenture  was. 
The  only  evidence  of  this,  suggested  by  the 
counsel  for  the  plaintiff,  was  the  guarantie 
itself.  That  guarantie  was  as  follows.-^ 
[He  then  read  the  guarantie,  which  was  in 
the  same  terms  as  that  in  HassaU  v.  CoU 
above  setforth.] — This  guarantie  was  signed 
by  the  defendant  at  an  antecedent  period, 
but  being  delivered  to  -his  attorney  to  be 
handed  over  to  the  plaintiff,  we  think  that 
it  must  be  considered  as  an  admission  made 
by  the  defendant  on  the  day  on  which  it  was 
so  handed  over,  and  is  the  same  as  if  it  had 
been  written  or  spoken  by  the  defendant  at 


that  time.  And,  if  it  be  so,  it  is  clear  that 
an  admission,  either  verbal  or  in  writing,  by 
him  of  the  contents  of  a  deed  would  be 
sufficient  proof  against  him  of  those  con- 
tents. 

What  then  is  the  true  construction  of 
the  gilarantie  ?  If  by  the  words  *'  having 
released"  we  are  to  understand  an  admis- 
sion by  the  defendant  that  at  some  ante- 
cedent period  the  plaintiff  had  released,  tha 
guarantie  will  shew  the  truth  of  the  aver- 
ment. But  then  the  declaration  would  not 
be  proved  if  this  were  the  true  construction. 
On  the  other  hand,  the  Court  may  treat 
those  words  as  meaning,  that  if  at  some 
future  time  the  plaintiff  shall  have  released 
the  debt  the  defendant  will  guarantee  the 
same  to  him.  If  this  be  so,  the  declaration 
indeed  will  be  supported ;  but  the  admission 
will  not  prove  die  averment  that,  in  feet, 
such  a  release  was  executed  by  the  plaintiff. 
We  think  this  is  the  true  eonstruction  of  this 
guarantie  under  all  the  drcumstanees  of 
this  case.  It  would  be  sufficient,  however, 
to  say  that  an  admission  offered  by  the 
plaintiff  in  evidence,  but  capable  equally  of 
either  construction,  would  not  be  sufficient 
proof  of  an  averment  in  a  case  in  which  the 
onus  lies  on  the  plaintiffs  We  think,  there- 
fare,  that  there  must  be  a  nonsuit  entered. 

Pabks,  B.— I  was  not  present  when  cause 
was  shewn  against  the  rule,  but  I  perfectiy 
concur  in  the  judgment  now  given.  The 
truth  is,  the  plaintiff  was  in  a  dilemma.  If 
the  construction  was  put  upon  the  instru- 
ment which  was  necessary  to  support  the 
declaration,  there  was  no  evidence  to  prove 
the  issue  on  the  release ;  and  if  the  construc- 
tion was  put  upon  it  that  would  make  it 
evidence  of  the  release,  it  would  not  prove 
the  declaration  under  non  aaaumpsUt  so  that 
the  plaintiff  must  fail  either  way.  But  there 
is  no  doubt  that  this  instrument  did  support 
the  declaration,  and  that  the  pleader  has  put 
the  true  construction  upon  it.  The  word 
^*  having"  does  not  refer  to  the  time  when 
the  instrument  was  signed,  but  to  the  time 
when  the  instalment  was  to  be  paid. 

Rule  absolute  to  enter  a  nonsuit. 
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COOKE   AND  FARQUHAR  V. 
SEELEY  AND  ANOTHER. 


Contract,  Privity  of — Principal  and  Agent 
— Partners — Banker — Parties, 

There  is  in  generiH  sufficient  priviiy  of 
contract  to  maintain  an  action  if  the  party 
actually  making  the  contract  with  the 
defendant  was  acting  for  the  plaintiff 
and  intended  at  the  time  to  make  the 
contract  for  hhn,  though  the  defendant  was 
not  aware  that  the  contract  was  made  for 
the  plaintiff. 

The  name  in  which  the  contract  is 
made  is  primd  facie  evidence  of  the  party 
for  whom  the  contract  was  made;  but  it 
is  not  conclusive  (except  by  the  custom  of 
trade  inthe  caseofbiUs  of  exchange),  There^ 
fore  where  two  plaintiffs  sue  on  a  contract 
between  them  and  the  defendants  as  bankers^ 
and  it  appears  at  the  trial  that  the  hank 
account  was  opened  in  the  name  of  one  only 
of  the  plaintiffs,  it  is  competent  for  the  plains 
tiffs  to  prove  that  the  account  was  opened  on 
behalf  of  them  both ;  and  it  is  sufficient  to 
maintain  the  action  if  it  is  proved  that  the 
plaintiff  who  actually  opened  the  account  at 
the  time  intended  it  to  be  the  account  of  the 
two,  without  shewing  that  the  defendants 
had  before  the  action  any  notice  that  he  had 
so  intended.  It  lies  on  the  plaintiff  to 
prove  this  intention  affirmatively ;  and  the 
fact  that  the  plaintiffs  were  partners,  and 
that  the  money  paid  into  the  account  belonged 
to  the  partnership,  is  not  alone  sufficient  evt- 
denee  to  go  to  the  jury  that  the  contract  was 
intended  to  be  made  on  behalf  of  the  -two. 

This  was  an  action  of  assumpsit,  contain- 
ing counts  on  a  special  contract  by  the 
defendants  to  do  their  duty  as  bankers,  and 
also  counts  for  money  lent  and  on  an  ac- 
count stated. 

Plea  (amongst  others)-- Non  assurop- 
serunt. 

The  action  eaxrse  on  to  be  tried,  before 
Piatt,  B.,  at  the  Spring  Assises,  1848,  at 
Taunton,  when  the  plaintiffs  were  nonsuited, 
on  the  ground  that  there  was  no  evidence 
to  go  to  the  jury  of  the  plaintiff  Cooke  being 
a  party  to  Uie  contract.  The  evidence  on 
this  point  was,  that  the  plaintiff  Farquahar 
carried  on  business  under  the  name  of  the 


Bridgewater  Coal  Company.  The  pluBtiff 
Cooke  wa;  proved  to  be  a  partner  in  ifaii 
concern,  but  that  fact  was  not  known  to  the 
public  or  to  the  defendants.  The  defeo« 
dants  were  bankers  at  Bridgewater,  and  for 
some  years  they  had  an  account  with  Far- 
quhar.  The  pass-book,  which,  as  nsoal, 
was  alternately  in  th^  custody  of  the  citt- 
tomer  and  the  bankers,  was  headed,  "  Jofai 
Farquhar,  Esq.  B.C.C."  It  was  proted 
that  monies  belonging  to  the  Bridgewater 
Coal  Company  were  paid  into  ihis  aoooant 
from  time  to  time ;  and  a  letter  was  put 
in  evidence  from  Farquhar  to  the  defen- 
dants in  an  early  part  of  their  connexioD, 
in  which  he  spoke  of  withdrawing  **  the  com- 
pany's account."  There  was  no  evidenee 
that  the  defendants  ever  knew  of  Cooke 
before  the  commencement  of  the  action. 

For  the  defendants  it  was  objected  that 
on  this  evidence  the  contract  on  which  the 
action  was  brought  was  exclusively  with 
Farquhar;  and  Sims  v.  Briitain{l)  and 
Sims  V.  Bond  (2)  were  cited.  TTie  learned 
Judge  being  of  opinion  that  there  was  no 
evidence  of  a  joint  contract,  nonsuited  the 
plaintiffs. 

Crowder  obtained  a  rule  calling  on  the 
defendants  to  shew  cause  why  there  shooM 
not  be  a  new  trial,  against  which 

Kinglake,  Serj.,  Barstow,  and  Phinn,  on 
the  29th  of  June,  shewed  cause. 

[Parke,  B.— The  question  in  this  cs» 
is  one  of  fact,  as  to  the  intenticm  of  Far- 
quhar at  the  time  he  made  the  contract 
with  the  defendants.  If,  when  he  lent  the 
money  (for  each  deposit  with  a  banker  is 
a  loan),  he  meant  to  lend  the  money  for 
himself,  and  not  for  himself  and  partner* 
the  two  cannot  sue;  and  it  doea  not  matter 
that  the  money  belonged  to  the  two,  for 
Farquhar  might  intend  that  the  banken 
should  be  responsible  to  him  alone,  and  he 
himself  to  his  partner.  But  if  he  meant,  at 
the  time  he  made  the  loan,  to  make  it  fir 
himself  and  partner,  the  two  may  sue;  and 
in  that  case  it  is  no  matter  whether  it  vs 
partnership  money  or  not :  so  that  tileowne^ 
ship  of  the  money  is  not  material,  except 
as  a  circumstance  affording  an  inference  a 
to  Farqnhar's  intention.     It  is  no  natter 

(1)  4  B.  &  Ad.  875. 

(2)  5  Ibid.  889. 
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what  the  defendants  knew  or  intended ;  for 
It  is  well  settled  law  that  when  an  agent 
makes  a  contract  for  an  unknown  principal, 
either  the  principal  or  the  agent  may  sue. 
If  the  defendants  helieved  Farquhar  to  he 
the  sole  contractor,  they  may  have  any 
equities  of  set-off  as  if  he  were  the  sole 
contractor ;  bnt  subject  to  that,  the  two  may 
sue.  The  question  for  ns,  therefore,  is, 
whether  there  was  any  eyidenoe  that  the 
loans  were  intended  to  be  made  on  behalf 
of  both  the  plaintiffi.] 

The  plaintiff  Cooke  was,  on  this  evidence, 
utterly  unknown  to  the  defendants  up  to 
the  time  of  the  commencement  of  the  action. 
Farquhar  only  was  known  to  them:  and 
he  by  the  form  in  which  the  pass-book  is 
headed,  has,  in  effect,  said  to  the  defendants 
"  Know  me,  and  me  only,  in  this  matter." 
He  cannot  now  join  with  Cooke,  in  an  action 
contradicting  this  written  assertion.  LueoM 
y.  De  la  Cour{S)  was  decided  on  that 
principle. 

[Parks,  B.— Mr.  Justice  Bayley  puts 
that  case  on  its  true  ground,  that  it  was 
evidence ;  and  no  doubt  the  form  of  the 
heading  of  the  pass-book  in  the  present 
case  is  evidence,  and  strong  eyidence,  that 
the  contract  was  intended  to  be  with  Far- 
quhar alone,  but  it  is  not  conclusive.] 

In  Trueman  v.  Loder  (4)  Lord  Denman, 
in  delivering  judgment,  says,  "  Some  cases 
were  quoted  in  which  the  question  whether 
an  agent  or  a  partner  bound  himself  only, 
or  his  principal  or  firm,  has  been  held  to 
depend  on  his  intention  to  deal  for  himself 
or  his  partner ;  but,  on  examining  all  those 
cases  it  will  be  found  that  the  contracting 
party  was  carrying  on  two  different  con- 
cerns, one  for  himself,  the  other  for  his  prin- 
cipal or  firm.  The  world  would  know  him 
in  two  different  characters,  and  each  party 
dealing  with  him  was  bound  to  inquire  in 
which  he  appeared  on  any  particular  occa- 
sion." In  the  present  case,  Farquhar  was 
known  to  the  world  and  to  the  defendants 
in  only  one  character.  And  this  is  an 
action  against  a  banker  on  a  contract  made 
with  him  according  to  the  custom  of  bank- 
ers. It  would  be  roost  inconvenient  if  a 
banker  was  held  to  contract  with  any  one 

(3)  1  Mau.  &  Selw.  249. 

(4)  11  Ad.  &  EL  589 ;  s.  c.  9  Law  J.  Rep.  (n.s.) 
Q.B.  165. 


but  the  person  in  whose  name  the  account 
was  opened.  If  a  cheque  had  been  pre- 
sented, drawn  by  Farquhar  &  Cooke, 
could  the  bankers  have  been  bound  to 
honour  it  because  Farquhar,  in  opening 
an  account  in  his  own  name,  intended  to 
open  it  for  himself  and  Cooke,  though  the 
bankers  never  heard  of  him  ? 

[Parke,  B.<^No  :  the  contract  of  the 
bankers  would  be  to  honour  cheques  dravm 
in  the  name  of  Farquhar.  But  is  there  any 
difficulty  in  making  a  contract  with  the  two 
to  honour  the  drafts  of  one  only  ?] 

In  bills  of  exchange  the  persons  in  whose 
names  the  contract  is  made,  and  those  only, 
are  parties  to  the  contract — Emkf  v.  Lye  (5), 
Siffkin  V.  Walker  (6).  And  here  one  count 
is  on  the  contract  implied  by  the  commer- 
cial usage  of  bankers,  which  ought  to  be 
construed  in  the  same  way  as  the  contract 
in  a  bill  of  exchange,  as  exclusively  per- 
sonal ;  and  the  other  is  for  money  lent, 
which,  perhaps,  does  not  He  against  a  banker 
at  all— Po«  V.  Cfejy(7). 

[Parke,  B.— The  Chief  Baron  doubted 
it,  but  the  majority  of  the  Court  held  that 
deposits  at  a  banker's  were  money  lent, 
creating  a  present  debt  from  the  banker, 
with  a  superadded  contract  to  pay  the 
cheques  of  the  customer  whilst  the  banker 
continued  indebted.] 

At  all  events,  the  contract  on  which  this 
money  was  lent  was  a  contract  between 
banker  and  customer,  which  is  peculiarly 
personal,  as  much  depends  on  the  individual 
character  of  the  customer.  A  banker  may 
have  good  reasons  for  being  ready  to  open 
an  account  with  A.  and  not  willing  to 
open  it  with  B.  He  should,  therefore,  have 
an  option,  and  not  be  held  to  have  opened 
an  account  vrith  one  person  when  he  be- 
lieves himself  to  be  opening  an  account 
with  another. 

[Parke,  B. — I  do  not  think  there  is  any 
authority  for  that  as  a  proposition  of  law : 
it  is  a  strong  observation  to  a  jury,  no  doubt. 
Both  in  Sims  v.  Briitain  and  in  Sims  v. 
Bimd  the  Court  thought  that  the  real  cus- 
tomer might  sue  if  he  could  prove  that  the 
account  was  opened  for  him.    Sims  v.  Bond 

(5)  15  East.  7. 

(6)  2  Campb.  308. 

(7)  16  Mee.  &  WeU.  321 ;  i.e.  16  Law  J.  Rep. 
(Nji.)  Exoh.  210. 
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decides  that  the  ownership  of  the  money 
deposited  is  not  sufficient  to  prove  this.] 

And  there  is  no  more  evidence  here  than 
in  i9tii»  V.  Bond.  The  letters  *'  B.G.C/' 
9iilBt  Farqnhar's  name,  in  the  pass-book, 
were  quite  unexplained,  and  may  have  been 
inserted  lor  any  purpose. 

M.  Smithf  in  support  of  the  rule. — It  is 
a  general  rule  that  where  a  contract  is  made 
with  a  partnership  in  which  there  is  a  dor- 
mant partner  he  may  be  joined  as  a  plaintiff; 
and  though  there  is  an  exception  in  the  case 
of  negotiable  instruments  not  made  in  the 
name  of  the  partnership,  no  authoriQr  has 
been  cited  for  saying  that  a  similar  excep- 
tion extends  to  contraots  with  bankers. 
Here  there  was  evidence  to  go  to  the 
jury  that  the  account  was  opened  for  the 
partnership.  The  letters  ''  B.C.C."  placed 
after  Farquhar's  name  in  the  pass-book 
were  placed  there  for  some  purpose.  The 
plaintifiB  say  that  it  was  for  the  purpose  of 
marking  that  the  account  was  that  of  the 
Bridgewater  Coal  Company;  and  they  prove 
further  by  a  letter  that  early  in  the  trsns* 
actions  between  Farqnhar  and  the  defen- 
dants he  called  it  *^the  account  of  the 
company."  If  it  were  necessary  to  prove 
that  the  defendants  knew  that  it  was  the 
account  of  the  company,  that  affords  some 
evidence  of  it;  and  the  feet  that  the  money 
belonged  to  the  partnership,  though  not 
sufficient  by  itself,  stiengthens  the  other 
evidence. 

Park£,  B.^I  think  that  the  nonsuit 
must  be  set  aside.  The  general  rule  is  not 
disputed  to  be  that  a  principal  may  sue  on 
the  contract  made  in  the  name  of  his  agent ; 
and  I  cannot  help  thinking  that  there  was 
evidence  to  go  to  the  jury  that  Farquhar, 
in  opening  this  account  with  the  defendants, 
acted  for  both  the  plaintiffs.  The  case  of 
Stmt  V.  Bond  decided  that  the  fact  of  the 
money  which  was  paid  into  a  banker's 
account  belonging  to  particular  persons  is 
not  evidence  that  the  account  was  opened 
for  them;  but  here,  in  addition  to  that, 
there  are  the  letters  B.C.C.  in  the  pa8»- 
book.  I  think  a  jury  should  decide  whether 
these  letters  after  his  name  do  not  shew  that 
in  opening  the  account  Farquhar  acted  for 
both  the  plaintiffs ;  and  there  is  alsoChe  letter 


whidi  was  evidence  the  same  way.  Thcnoive 
of  the  defendant's  counsel  aigned  thst  there 
is  a  peculiarity  in  the  contnurt  of  a  bsoker 
which,  like  the  conlxact  in  a  bill  of  exehaage, 
is  exclusively   with  those  named  in  the 
contract.  I  perfectly  agree  that  very  dbtbet 
and  satisfeetory  evidence  must  be  gircn 
to  enable  the  plaintiffii  to  prams  tiiat  whstis 
apparently  the  eontnct  of  the  one  is  really 
the  contract  of  die  two.    The  name  at  the 
head  of  the  baakevs'  pass-book  is  net,  how- 
ever, conclusive,  as  the  name  in  a  bili  of 
exchange  by  the  custom  of  merdnnts  is. 
iS'fsis  V.  Bond  is  an  aathraity  that  the  bank- 
ing account  may  be  opened,  and  that  it  may 
be  shewn  who  is  the  real  customer,  dioiigii 
the  same  case  decides  that  must  he  pro?ed 
by  more  than  the  mere  ownership  of  tke 
money.     Hotb,  I  tfainkt  there  is  some  evi- 
dence to  go  to  the  jury,  though  very  pro- 
bably the  defendants  on  thisevideDee  woold 
have  obtained  the  verdict. 

Aldebsov,  B. — I  agree  in  thinking  tliat 
there  is  a  case  to  go  to  the  jury,  tfaoogh  a 
slightone.  ThelettersB.C.C.acea]iibigiioua4 
They  may  have  meant  Bridgewater  Coal 
Gompany^and  yet  have  been  placed  thereby 
Farquhar  as  a  memorsaidum  to  eoabk  \m 
to  keep  his  acooimta  witii  CodkB^  and  not 
shewing  any  intentkm  to  q^en  the  acooont 
for  the  company.  But  I  tfaok  thai  & 
writing  of  **fi«C.C."  in  the  pass-book  ia  a 
feet  tluit  should  have  been  left  to  the  jniy  ai 
evidence  whether  Fasquhar 'was  realty  act- 
ing as  agent  for  both  die  pteintiflh  in  qvo- 
ing  this  account.  If  he  was,  the  two  msT 
ane  upon  theeotttrsct,  sub)ectto  any  eqoiiin 
the  defendants  may  have  agaioat  Fai^absr 
alone. 

Plait,  B.— -The  letters  B.C.C.  were  not 
exphdned  at  the  tnal at  all.  Thejai^ 
have  been  added  merely  aa  a  designstins 
to  Farquhar.  I  therefore  thonglitduittiieT 
afibrded  no  evidence,  and  I  atill  think  theff 
was  no  case  to  go  to  the  jtiry  ;  but  I  dait 
say  I  am  wrong,  as  my  two  ficothers  sreof 
a  diffinent  opinion,  and  there  most  be  a  oev 
trial. 

RmUrnhfokk. 
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VARLEY  AND  OTHERS  V,  L£IQH, 


Debt-^Freehold  Rent—S  ^  4  IVUl.  4. 
c,  27.  s.  36. 

By  a  IomI  act  of  parliament,  overseers 
of  a  parish  were  authorized  to  grant  the 
fee  simple  of  certain  plots  of  land  to  cer- 
tain parties,  subject  to  the  payment  to  the 
»aid  overseers  and  their  successors  of  certain 
yearly  chief  rents,  and  also  subject  to  certain 
covenants,  amongst  which  covenants  were, 
that  the  grantee  for  himself,  his  heirs,  ^e. 
covenanted  with  the  said  overseers  and  their 
successors,  **  that  he  would  duly  pay  the  said 
yearly  chief  rent  to  the  said  overseers,** 
<^c.  In  an  action  of  debt  brought  by  the 
overseers  against  a  grantee  holding  under  a 
conveyance  containing  such  covenant,  for 
arrears  of  rent,  —  Held,  on  general  de^ 
murrer,  that  debt  would  lie, 

Quaere — Whether  since  the  passing  of  the 
statute  3^4  Will.  4.  c.  27.  s.  36.  an 
action  of  debt  lies  for  the  recovery  of  the 
arrears  of  a  rent  in  fee. 

Debt.     The  declamtion  stated  that  the 
plaintiffs  before,  &c.,  were,  &c.  overseers 
of  the  poor  of  the  township  of  Newton,  in 
the  parish  of  Manchester,  in  the  county 
palatine  of  Lancaster,  &c. ;  and  that  there* 
tofore,  to  wit,  &c.,  by  a  certain  deed  or 
instrument  in  writing  then  made  under  and 
by  virtue  of  and  according  to  the  provisions 
of  a  certain  act  of  parliament  passed  in  the 
5th  year  of  the  reign  of  George  the  Fourth, 
intituled,    *  An  Act  for  confirming  certain 
leases  and  a  conveyance  in  fee  of  certain 
lands,  allotted  by  an  act  made  in  the  42nd 
year  of  the  reign  of  King  George  the  Third 
for  dividing,  allotting,  and  inclosing  the 
common  or  waste  situate  in  the  manor  of 
Newton,  in  the  county  palatine  of  Lancas- 
ter, to   the  overseers  of  the  poor  in  the 
township  of  Newton/  and  for  enabling  the 
said  overseers  to  sell   and  convev  in  fee 
other  plots  of  land,  all  formerly  part  of  the 
said  waate,  for  buildhig  upon,  in  considera- 
tion of  yearly  chief  or  ground  rents,  to  be 
reserved  for  the  same,  which  said  deed  or 
instrumenf^ialed  with  the  respective  seals 
of  W.  B,  J.  R,  P.  L,  T.  L,  J.  W,  W.  H, 
H.  I,  A.  T,  and  the  defendant,  the  plaintiffs 
Naw  Srries.  XVIL—Excheq. 


now  bring  here  into  court,  the  date  whereof 
is  the  day  and  year  aforesaid,  the  said  W. 
B,  J.  R,  and  P.  L,  then  being  the  overseers  of 
the  poor  of  the  said  township  of  Newton,  at 
the  request  and  by  the  direction  of  the  said 
H.  I,  T.  L,  J.  W,  W.  H.  and  A.  T,  then 
being  five  of  the  trustees  acting  under  and 
by  virtue  of  the  said  first-mentioned  act  of 
parliament,  for  and  in  consideration  of  the 
rents  and  covenants  thereinafter  reserved 
and  contained,  did  thereby,  in  exercise  of 
the  powers  or  directions  contained  in  the 
said  first-mentioned  act,  grant,  bargain,  sell, 
and  convey  unto  the  defendant,  his  heirs 
and  assigns  a  certain  plot,  piece  or  parcel 
of  land,  with  the  appurtenances,  in  the  said 
deed  particularly  mentioned  and  described, 
and  being  parcel  of  the  plot  or  parcels  of 
land  mentioned  and  comprised  in  the  sche- 
dule to  the  said  first-mentioned  act  annexed; 
to  have  and  to  hold  the  said  premises, 
with  the  appurtenances,  unto  and  to  the 
use  of  him,  the  said  defendant,  his  heira 
and  assigns  for  ever,  subject,  nevertheless, 
to  and  charged  and  chargeable  with  the 
payment  for  ever  thereafter  to  the  overseers 
of  the  poor  of  the  said  township  of  Newton 
aforesaid,  for  the  time  being,  of  the  yearly 
chief  or  ground  rent  of  271.  19s.,  free  from 
all  taxes,  charges,  and  deductions,  payable 
half-yearly  on  the  24th  day  of  June  and  the 
25th  day  of  December  in  every  year,  and 
the  first  half-yearly  payment  thereof  to  be 
made  on  the  25th  day  of  December  then 
next ;  and  also  subject  to  and  charged  with 
such  powers  and  remedies  for  and  concern- 
ing the  recovery  thereof  as  were  contained 
in  the  said  first-mentioned  act.  And  the 
said  defendant  for  himself,  his  executors, 
administrators,  and  assigns,  did  thereby 
covenant  himself  with  the  said  over- 
seers and  their  successors,  that  he,  the 
defendant,  and  his  heirs  or  assigns,  should 
and  would  at  all  times  thereafter  duly  pay 
to  the  said  overseers  and  their  successors 
the  said  yearly  chief  or  ground  rent  of 
27/.  19s.,  at  the  times  and  in  manner  afore- 
said, free  from  all  present  and  future  taxes, 
charges,  rates,  and  assessments  whatsoever, 
as  by  the  said  deed  or  instrument  in  writ- 
ing, reference  being  thereunto  had  will  more 
fully  and  at  large  appear.  Nevertheless,  the 
plaintiffs,  in  fact,  say  that  after  the  making 
of  the  said  deed,  and  whilst  the  plaintiffs 
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weie  overseers  as  aforesaid,  to  wit,  on  the 
24th  day  of  June  in  the  year  of  our  Lord 
1847«  a  large  sum  of  money,  to  wit,  the 
sum  of  4U.  \Ss,  Id,  of  the  said  yearly 
chief  or  ground  rent  for  one  year,  and  the 
half  of  another  year  then  last  elapsed,  he* 
came  and  was  due  and  payable  from  the 
defendant  to  the  plaintiffs  as  overseers  as 
aforesaid,  and  still  remains  in  arrear,  contrary 
to  the  force  and  effect  of  the  said  deed  and 
of  the  said  covenant  of  the  said  defendant, 
whereby  an  action  hath  accrued,  &c. 

General  demurrer  and  joinder.  The 
ground  of  demurrer  was,  that  an  action  for 
debt  would  not  lie  for  the  arrears  of  a  rent 
In  fee. 

CawUngt  in  support  of  the  demurrer. — 
The  declaration  is  bad  in  substance.  Debt 
does  not  lie  under  the  circumstances  dis- 
closed by  this  declaration.  At  common 
law,  it  is  clear  that  debt  does  not  lie  to 
recover  arrears  of  a  freehold  rent,  or  of  an 
annuity  arising  out  of  land — fVebb  v.  Ji^s 
(1),  Kelkf  V.  Clubbe  (2).  Neither  does  it 
He  by  reason  of  the  act  of  parliament, 
5  Geo.  4.  0.  cxxzv.  It  is  true,  that  by 
the  17th  section  of  that  act  (3)  a  form  of 
conveyance  is  given,  by  which  the  lessees 
are  to  enter  into  the  covenant  set  forth  in  this 
declaratioD ;  but  the  effect  of  this  is  not  to 
sttbstttote  the  action  of  debt  for  the  reme- 
dies at  common  law  :  and  section  19.  would 
appear  to  shew  that  no  remedy  by  way 

(1)  4  Man.  &  Selw.  113. 

(2)  3  Brod.  &  Bing.  130. 

(3)  The  17th  section  enacts,  That  the  overseers 
of  the  poor  of  the  parish  of  Newton  shall  when 
sailed  upon  or  requested  hy  the  trustees,  grant  and 
convey  the  fee  simple  and  inheritance  of  and  in 
all  the  plots  of  land  comprised  in  the  schedule, 
unto  all  persons  to  whom  the  trustees,  or  five  or 
more  of  them  shall  have  previously  contracted  to  con- 
vey them,  "  subject  to  and  charged  and  chaiigeable 
with  the  payment  to  the  said  overseers  and  their 
successors  for  ever  thereafter  of  such  yearly  chief 
rent  or  chief  rents,  ground  rent  or  ground  rents,  for 
or  in  respect  of  the  same,  as  the  said  trustees  shall 
have  contracted  for  in  that  behalf,  and  with  such 
powtn  and  remedies  for  the  recovery  thereof  when 
in  arreax  as  are  hereinafter,  contained ;  and  also 
subject  to  such  covenants,  clauses,  conditions,  &c. 
as  the  trustees  shall  think  fit  to  impose,  &&.  and 
which  eonveyancei  may  be  in  form  following." 
[Here  f<d)owed  the  form  of  conveyance,  which  was 
similar  to  that  described  in  this  declaration.] 

By  sect  19.  a  power  of  distress  was  given  if  the 
rents  should  be  in  arrear  for  the  space  of  twenty 
days. 


of  action  was  intended  to  be  given ;  bat  Ihat 
the  remedy  was  to  be  by  way  of  distrat 
upon  the  land  itself. 

Crompian,  contra. — The  oUigttioo  of  the 
defendant  to  pay  the  chief  rent  to  the  plsio- 
tiffs  as  overseers  for  the  time  being  is  an 
obligation  created  by  and  dependent  upon 
the  act  of  parliament.  This  action,  there* 
fore,  is  virtoally  an  action  upon  the  set  of 
parliament,  the  form  of  covenant  beisg 
given  by  the  act;  this  is,  therefore,  pro- 
perly an  action  of  debt.  This  esse  doei 
not  fall  within  either  of  the  two  teduucal 
rules  under  which  it  has  been  held  that 
debt  will  not  lie  to  recover  arrears  of  a  free- 
hold rent.  The  obligation  of  die  defendast 
to  pay  the  amount  does  not  arise  out  of  the 
relation  between  the  partiea,  or  from  the 
permanency  of  the  profits  of  the  estate;  it 
arises  oat  of  the  express  covenant  entered 
into  by  the  defendant  with  the  phdnti& 
This  disdnguishea  the  present  case  froo 
that  of  Webb  v.  Jigff»t  which  has  been  cited. 
Secondly,  it  is  submitted,  that  as  the  reaioB 
formerly  given  why  debt  would  not  tie  for 
the  arrears  of  a  rent  in  fee, — that  the  ls« 
would  not  suffer  a  real  injury  to  be  reme- 
died by  an  action  merely  personal,  hut  tbit 
the  party  must  be  left  to  hia  remedy  by 
action  rral, — no  longer  exists,  and  inssmueh 
as  such  actions  real  are  now  abolished,  the 
remedy  by  action  of  debt  is  now  in  force. 

Cmpliwf  replied. 

Pollock,  C.B.-— I  am  disposed  to  think 
that  even  upon  the  last  ground  soggested 
by  the  plaintiff's  counsel,  Uua  dcclantion 
may  be  supported.  It  appears  to  me,  thai 
since  the  statute  3  &  4  Will.  4.  c.  27.  s.^ 
has  abolished  actions  real  so  &r  as  they  are 
applicable  to  the  recovery  of  a  rent  in  Ck, 
and  inasmuch  as  there  must  be  a  remedy  at 
law  in  its  place,  debt  would  be  the  proper 
form  of  action  for  that  purpose.  But  it » 
sufiident  for  the  decision  of  the  presest 
case  to  say,  that  inasmuch  aa  the  defeodast 
has  expressly  covenanted  with  the  preieiit 
plaintiffs  to  pay  them  the' rent,  debt  dcsrij 
lies  for  its  non-payment.    . 

'  RoLFK,  B. — I  quite  conoor  with  the  Lor^ 
Chief  Baron  in  thinking  that  upon  the  hn 
ground  .the  judgment  of  the  Coort  ahssW 
be  in  favour  of  the  plaintiffs ;  but  I  vi^  ^ 
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guard  myself  from  expressing  an  opinion, 
that  in  eonseqaence  of  the  statute  3  &  4 
Wiil.  4.  e.  27.  an  action  of  debt  can  be  brought 
to  recover  the  arrears  of  a  rent  in  fee. 

Judgment  for  the  plaintiffs. 


1848 
Jime  28 
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ALL£N  V,  EDllUNDSON. 


Bill  of  Exchange — Notice  of  Dishonour 
— Pleading, 

The  holder  of  a  dishonoured  bill  is  enti' 
tied  to  recover  against  an  indorser,  if  he  has 
sent  the  biU  in  due  time  to  the  place  of 
business  of  the  indorser^  for  the  purpose  of 
giving  notice  of  dishonour^  and  found  it 
closed  and  no  one  there^  although  no  written 
notice  of  dishonour  was  left  by  him.  Such 
facts  do  not,  however, prove  an  issue  that  notice 
of  dishonour  was  given,  for  their  legal  effect 
is  not  to  give  notice,  but  to  dispense  with  the 
necessity  forgiving  it,  and  the  pleading  must 
be  according  to  the  legal  effect. 

Semble—- T'^at  the  holder  may,  if  he 
pleases,  elect  to  treat  the  absence  of  the 
indorser  from  his  place  of  business  as  ex* 
tending  the  time  for  giving  notice;  and  that 
a  notice  of  dishtmour  given  at  the  plaee  of 
business,  is  in  time,  if  given  at  the  first 
reasonable  opportunity  afterwards,  and  thai 
proof  of  its  havifig  been  so  given  will  sup* 
port  an  averment  of  due  notice  having  been 
given. 

This  was  an  action  of  debt.  The  defen- 
dant pleaded  tiiat  he  had  drawn  a  bill,  and 
indorsed  it  to  the  plaintiff  on  account  of 
the  debt,  that  the  bill  was  dishonoured,  and 
that  he  had  not  due  notice  of  its  dishonour 
at  the  time  when  such  notice  ought  to  have 
been  given. 

The  plaintiff  replied,  traversing  the  want 
of  notice,  on  which  issue  was  joined. 

At  the  trial,  before  Rolfe,  B.,  at  Liver- 
pool Spring  Assizes,  1848,  it  appeared,  in 
evidence,  that  the  plaintiff  and  the  defen- 
dant both  redded  in  Manchester.  The  bill 
was  diahonoured  in  London,  and  it  was 
returned  to  the  plaintiff  in  proper  tinae,  on 
the  morning  of  Tuesday.  The  plaintiff  sent 
it  during  business  hours  on  that  day  to  the 
defendant's  oovnting-house.  The  messenger 


found  it  ^ut  up.  He  knocked,  and  no  one 
answering  he  came  away.  On  the  Wed- 
nesday he  went  again,  and,  according  to 
his  account,  found  nobody  there  but  a  boy 
playing  at  marbles.  No  notice  was  left 
with  this  boy.  On  the  Monday  following 
the  defendant  received  formal  notice  of 
dishonour,  which  he  said  was  too  late.  That 
was  the  plaintiff's  case.  The  defendant's 
counsel,  with  a  view  of  disproving  it,  called 
the  defendant's  son,  a  boy,  who  swore  that 
his  father  had  left  Manchester  on  Tuesday 
night,  and  returned  on  Monday  morning, 
but  that  the  witness  remained  in  charge  of 
the  office,  and  was  there  constantly  during 
business  hours,  till  his  return;  and  he  said 
that  if  any  notice  had  been  left  with  him  he 
would  have  forwarded  it.  The  plaintift^s 
counsel  relied  on  the  knocking  at  the  door 
on  the  Tuesday,  as  being  equivalent  to 
notice  of  dishonour,  and  cited  Crosse  v. 
Smith  (l).  The  learned  Judge  gave  the 
defendant  leave  to  move  to  enter  a  nonanit 
if  this  waa  no  evidence  of  notice  of  dis- 
honour ;  and  he  left  it  to  the  jury  to  find  for 
the  plaintiff,  if  they  believed  that  the  plain- 
tiff sent  the  bill  for  the  purpose  of  giving 
notiee  of  dishonour  to  the  i^ace  of  buainesa 
of  the  defendant,  and  the  messenger,  during 
business  hours,  knocked  and  found  no  one 
there.     The  jury  found  for  the  plaintiff. 

Martin  obtained  a  rule  to  enter  a  non- 
suit, pursuant  to  the  leave  reserved. 

Atherton  now  shewed  cause. — The  objec» 
tion  taken  is,  that  there  is  no  evidence  to 
prove  the  averment  that  notice  was  given. 
It  is  not  disputed  that  the  pltuntiff  did,  on 
the  Tuesday,  all  that,  as  holder  of  the  bill,  be 
was  bound  to  do ;  but  it  is  contended,  tiiat 
though  the  plaintiff  was  entitled  to  recover 
on  the  bill  against  the  defendant,  in  conse- 
quence of  his  having  sent  in  proper  time 
to  his  place  of  business,  and  found  no  one 
there,  yet  that  should  .be  pleaded  as  an 
excuse  for  not  giving  notice,  not  as  being 
notice.  This  would  be  so,  if,  in  order  to 
prove  notice  of  dishonour,  it  was  necessary 
to  prove  that  the  notice  came  to  the  party; 
but  that  is  not  so.  If  the  hold^  has 
discharged  his  duty  by  taking  the  customary 
steps  to  send  infbrmation  to  ^e  party  to 
the  bill,  he  has  ^^  given  notice*^  to  him,  even 

(I)  1  Mtu.  flc  Selw.  £4fi. 
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though  it  should  be  proved  affirmatiyely 
that  the  information  never  did  reach  him. 
Thus  a  letter  posted  in  due  time  is  notice 
of  dishonour,  Uiough  it  miscarry. 

[Aldbbson,  B.-~In  a  case  tried  before 
me,  it  was  proved  that  ^e  letter  containing 
notice  was  posted  in  due  time,  hut  that  by 
a  mistake  of  the  post-office,  the  letter  was 
carried  to  Norwich  instead  of  Warwick,  I 
think,  hut,  at  all  events,  by  a  circuitous 
route,  so  that  the  defendant  did  not  receive 
it  iHl  three  or  four  days  too  late,  yet  that 
was  held  to  be  notice  in  due  time.] 

Notice  of  dishonour  is  proved  by  proving 
facts  which  shew  the  holder  has  done 
what  the  law  merchant  requires  him  to 
do  in  order  to  make  the  previous  party 
liable*  If  the  messenger  in  this  case  had 
thnist  a  written  notice  through  the  door« 
it  would  have  been  notice,  though  it  had 
been  proved  by  the  clearest  evidence  that 
a  stranger  had  afterwards  destroyed  the 
Ivriting,  and  die  defendant  never  received 
it.  In  Croue  v.  8mih^  LordEllenboxough, 
in  delivering  a  considered  judgment,  says, 
*'  That  brings  it  to  the  question,  whether 
sending  the  bill  by  a  clerk  after  ten  o'clock, 
and  knocking  and  waiting  at  the  counting- 
house  door  was  sufficient  notice  in  point  of 
law,  and  we  think  that  it  was.  The  period 
from  ten  till  eleven  was  a  time  during  which 
a  merchant's  counting-house  ought  to  be 
open,  and  some  person  expected  to  be  met 
with  there.  The  counting-house  is  a  place 
where  all  appointments  concerning  the  joint 
business,  and  all  notices  should  be  addressed, 
and  it  is  the  duty  of  the  merchant  to  take 
care  that  a  proper  person  be  in  attendance^ 
It  has  however  been  argued,  that  notice  in 
writing  left  at  the  counting-house,  or  put 
in  the  post,  was  necessary ;  but  the  law  does 
not  require  it,  and  with  whom  was  it  to  be 
left?  Putting  a  letter  in  the  post  is  only 
one  mode  of  giving  notice;  but  where  both 
parties  are  residing  in  the  same  town,  send- 
ing a  clerk  is  a  more  regular  and  less  excep* 
tionaUe  mode.  The  case  of  Goldsmith  v. 
Biand{2)fheiote  Lord  Eldon,  supports  this 
doctrine.  The  only  notice  of  the  dishonour 
of  the  bill  was  by  a  clerk  of  the  indorsee, 
who  went  to  the  counting-house  of  the 
indorser,  found  the  counting-house  shut  up. 


and  no  person  there,  saw  a  sesfsnt  [pd, 
who  said  nobody  was  in  the  way,  and  k 
then  returned  widwut  leaving  any  mesage. 
Lord  Eidon  -told  the  jory,  that  if  they 
thought  the  indorser  was  bonnd  to  have 
somebody  there,  the  notice  was  regabr. 
The  jory  were  satisfied  that  the  boor  was  a 
proper  hour,  and  that  the  defendant  ought 
to  have  had  a  derit  there."    It  may  be  aud 
that  the  question  in  Crone  v«  S^th  skok 
under  the  old  gen^nsl  issue,  as  to  lather 
the  bill  was  satisfaction,  and  Aat  canst' 
quenCly  the  decision  mi^t  be  supported 
without  deciding  whether  what  took  piece 
was,  in  legal  effect,  notice  or  dii^ensatios 
from  notice ;  but  the  remark  will  not  apply 
to  GoldMmith  v.  Bland,  where  the  pSaiotiK 
in  his  declaration,  must  have  averred  notice, 
and  Lord  EHdon  have  ruled  that  the  aver- 
ment was  proved.    And  in  Ctqsm  v.  Smiik 
it  is  dear  that  Lord  EUenbonmgh  mesas 
to  say,  that  the  fiicts  these  are  notiee  in 
point  of  law. 

[Paeki,  B.**-»It  is  necesaary  to  eooaider 
whether  the  predse  averment  traveissd  is 
proved;  and  if  the  evidence  kad  stopped 
at  what  todc  place  on  die  Tuesday  H 
would  be  neceasary  to  dedde  whether  Vint 
then  took  place  was  in  legal  efiect  a  dii- 
pensation  from  giving  notice  of  dishoDoor 
or  notice  of  dishonour  itadC  But,  aaBumiafr 
it  not  to  be  notice  of  dishonour*  and  that  the 
plaintiff  had  a  right  to  treat  it  as  diacharpng 
him  from  taking  any  further  ateps*  he  migbt 
also  have  a  right  to  elect  to  treat  it  as  giriog 
him  further  time  in  which  to  give  aoticr, 
and  if  he  did  so  dect,  the  fonnd  notice 
given  on  the  Monday  may  be  notice  pna 
in  due  time  within  the  meaning  of  Uie  issne.] 

[Platt,  B.  referred  to  Firih  v.  Thn^ 

(8).] 

Martin,  in  support  of  the  rule. — The 
case  was  never  put  at  the  trial  in  the  «it 
BOW  suggested  by  the  Court.  If  k  had  bees 
the  opinion  of  the  jury  would  have  bees 
asked  for  as  to  whether  the  plaintiff  had  set 
an  opportunity  of  delivering  notice  betveeB 
the  Tuesday  and  the  Monday*  by  lesria(r 
it  with  the  defendant's  son,  at  his  countio;* 
house;  and  though  there  waa  some  insmsa- 
tion  that  he  waa  sudi  a  difld  -as  to  be  infit 
to  receive  notice,  no  doubt  the  jury  vocU 


(2)  BnUj  on  Bills,  224,  n.  100. 


(3)  8  B.  &  C.  3&7 ;  s.  C.6  Law  J.  K#p.Cai^ 
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have  found  for  the  defendant  on  that  point; 
bat  the  plaintiff's  counsel  relied  on  what 
took  place  on  Tuesday,  and  on  that  alone : 
and  on  the  motion  to  enter  a  nonsuit  the 
Court  will  eonsider  only  the  points  made 
at  the  time  leave  was  given. 

[i^MeriSfi  admitted  that  he  did  not  take 
the  point  at  the  trial.] 

Then  as  to  the  point  actually   made* 
The  common  sense  of  mankind  revolts  at 
the  notion  that  circumstances  shewing  that 
no  notice  was  given,  because  it  could  not  be 
given,  prove  that  notice  was  given.    Burgh 
V.  Legge  (4)  which  is  a  clear  authority  to  that 
effect,  and  Carter  v.  Flower  {5)*  In  Crosse y. 
Smith  It  was  not  necessary  to  consider  whe- 
ther the  facts  proved  amounted  to  notice  of 
dishonour,  or  merely  shewed  that  no  notice 
was  required,  for  either  would  have  sup* 
ported  the  verdict  for  the  plaintiff  there, 
and  so  would  either  here,  if  the  old  general 
issue  had  been  pleaded,  but  the  form  of  the 
issue  here  raises  the  question.     It  is  said 
that  notice  in  writing  sent,  but  not  recdved, 
is  notice.     That  may  be  so  when  the  writ- 
ing contains  the  information  which,  since 
Solarte  v.  Palmer  (fi\  is  considered  requisite 
to  mi^e  a  good  notice,  but  not  otherwise. 
It  is  too  absurd  for  a  serious  argument  to 
say  that  knocking  at  the  door  of  an  empty 
room  is  notice  conveying  any  information 
at  all ;  or  that  the  neglect  of  the  defendant 
in  not  having  a  person  there  is  more  than 
an  excuse  to  the  holder  of  the  bill  for  not 
giving  the  notice  containing  that  informa- 
tion, which  otherwise  he  must  have  given. 
It  is  an  abortive  attempt  to  give  notice 
which,  when  given,  might  very  likely  have 
been   defective.     Who  can  say  what  the 
cleric  would  have  said  to  the  defendant  if 
he  had  found  him  in  ? 

Parke,  B. — We  are  agreed  that  a  non- 
suit must  be  entered,  but  that  the  plaindff 
may  have  a  new  trial  on  payment  of  costo. 
The  question  raised  at  the  trial  was,  whether 
what  took  place  on  the  first  day  was  due 
notice  of  dishonour  within  the  meaning  of 


(4)  6  Mm.  &  Wsln.  il6;  8.e.  8  Law  J.  Rep. 
(i«.s.)  Exch.  258. 

(5)  16  Ibid.  743;  s.  c.  16  Law  J.   Rep.  (n.s.) 
Kxcfa.  199. 

(6>  -1  Binj.  N.C.  194; 


the  issue.  My  Brother  Rolfe,  on  the  autho« 
rity  of  Crosse  v.  Smithy  thought  that  it  was,  but 
gave  leave  to  move  to  enter  a  nonsuit.  The 
case  of  Solarte  v.  Palmer  has  been  followed 
by  many  other  cases,  though  the  strictness 
of  the  rule  laid  down  in  it  has  been  much 
modified,  particularly  by  this  Court,  in  the 
ease  of  Baileg  v.  Porter  (7).  Still  it  is 
clear  that  the  notice  must  be  sgch  as  to 
eonvey  particular  information.  That«being 
so,  we  must  see  what  was  notified,  in  order 
to  see  if  it  was  notice  of  dishonour.  Both 
Crosse  v.  Smith ,  and  Goldsmith  v.  Bland 
referred  to  by  Lord  EUenborough  in  his 
judgment,  were  decided  before  this  was 
settled,  and  in  Crosse  v.  Smith  the  form  of 
the  pleadings  was  such  as  not  to  make  the 
distinction  between  notice  and  such  cir- 
cumstances as  dispense  with  notice  mate- 
rial, though  the  same  remark  does  not  apply 
to  Goldsmith  v.  Bland.  We  agree  with  the 
Judges  who  decided  Crosse  v.  Smith  in  think- 
ing, that  the  holder  had  done  all  that  was 
requisite  to  enable  him  to  recover  on  the 
bill.  A  person  engaged  in  trade,  who  has 
put  his  name  on  a  bill  by  the  usage  of  trade, 
engages  to  be  in  person  or  by  proxy  at  his 
place  of  business  during  business  hours  for 
the  purpose  of  receiving  notice  of  dishonour 
of  the  bill,  and  if  the  holder  goes  or  sends 
there  in  due  time  for  the  purpose  of  giving 
notice  he  has  done  all  that  he  is  bound  to 
do ;  if  no  one  is  there  to  receive  notice  it  is 
the  fault  of  the  other  party.  But  no  one 
being  there  and  no  notification  being  given, 
the  issue  that  the  defendant  had  notice  is  not 
proved.  If  the  plaintiff  had  sent  a  writing 
containing  a  notification  by  post,  or  had  left 
it  at  the  defendant's  place  of  business,  it 
would  have  been  notice  of  dishonour  though 
it  had  never  been  received.  But  the  facts 
here  proved  are  not  notice  of  dishonour,  but 
merely  prove  a  dispensation  from  the  obli- 
gation to  give  notice. 

As  the  point  was  not  taken  at  the  trial,  it 
is  not  necessary  to  decide  whether  the  holder 
had  a  right  to  elect  to  treat  this  either  as  a 
dispensation  firom  giving  notice  altogether^ 
or  at  his  option  as  authorizing  him  to  give 
notice  afterwards.  If  the  holder  choose  to 
go  again  and  deliver  a  notice,  it  may  be  that 


(7)  14  Mee.  h  Wels.  44;  s.  c.  14 Law  J.  Hep. 
(s.b.)  Exch.  244. 
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such  a  notice  would  prove  this  issue,  as  being 
a  notice  delivered  in  due  time ;  but  then  it 
would  be  a  question  for  the  jury,  whether 
during  die  interval  he  might  have  delivered 
notice  at  the  defendant's  place  of  businessi 
but  omitted  to  do  so.  So  that  if  the  plain- 
tiff elected  to  treat  this  as  a  dispensation 
altogether  from  giving  notice  there  is  an 
answer  tp  the  plea,  but  it  is  not  rightly 
plead^.  If  he  elected  to  treat  it  as  an  excuse 
for  delay,  which  from  the  analogy  of  the 
eases  in  which  the  party  could  not  be  found 
he  probably  had  a  right  to  do,  he  may  treat 
the  subsequent  notice  as  a  good  one  if  he  had 
not  an  opportunity  of  giving  earlier  notice ; 
but  that  point  was  not  taken  at  the  trial. 
There  must,  therefore,  be  a  nonsuit;  but 
the  plaintiff  may  have  a  new  trial  on  pay- 
ment of  costs,  if  he  thinks  he  can  satisfy  a 
jury  that  the  second  notice  was  in  time,  or 
he  may  amend  his  replication,  which  is  pro- 
bably the  more  prudent  course. 

Alderson,  B. —  Solarte  v.  Palmer^  in 
effect,  decides  this  case ;  for  as  soon  as  it  is 
settled  that  a  notice  of  dishonour  must  be 
such  as  to  notify  some  definite  matter,  it 
follows  that  knocking  at  the  door  of  an 
empty  room  cannot  be  notice. 

RoLFE,  B. — Since  Solarte  v.  Palmer  a 
notice  of  dishonour  must  contain  a  demand 
as  well  as  a  notice.  It  is  dear  that  knock- 
ing at  the  door  cannot  be  a  demand, 

Platt,  B.  concurred, 

Rule  absolute  for  a  new  trial  on 
payment  of  costs  of  the  trial  by 
the  plaintiff  within  a  week^  the 
plaintiff  to  have  leave  to  amend 
his  replication  on  payment  of 
the  costs  of  the  amendment , 
otherwise  to  enter  a  nonsuit* 


April 


1848.     \ 
)ril  15.*  J 


ESDAItE  V.  TRUSWELL. 


Abatement^  Plea  in — Affidavit  of  Verifi^ 
cation — Signing  Judgment. 

A  declaration  in  scire  facias  stated  that 
J.  E,  the  public  officer  of  a  banking  co^ 
partnership  called  the  L.  and  W.  Bank^ 

*  Decided  in  the  previous  term. 


recovered  against  O,  5,  the  pmbUcvfficertfa 
bamking  co-paHnersMp  called  the  £.  aad  W, 
/?.  Banking  Company,  the  sun  of  51,3731. 
]2«.  7d,f  and  that  the  defendmU  wu  a 
member  of  the  said  last^mentioned  baddng 
company.  The  drfendani  pleaded  m  otoe- 
ment,  that  at  the  nery  same  time  when  ike 
writ  issued^  and  before  the  said  J,  E,  ^« 
dared,  the  said  J.  E^fubUc officer ^Sfc,  iasved 
a  writ  of  ad.  €s.  (setting  it  out).  The  writ 
stated  that  the  said  J.  E,  pubUe  officer,  ^e. 
had  recovered  judgment  fnam  the  said  G,  S, 
pubUcoffieert  ^cforthe  sum  o/51,373l.l&. 
7d, ;  and  that  one  J.  D.  was  mi  the  time  of 
^  such  judgment  a  member  of  the  las^-mesHem^ 
banking  copartnership*  The  pUa  thn 
stated  a  declaration  in  sci.  £a.  6jr  tike  sni 
J.  E.  against  the  said  J.  D;  and  that  the 
judgment  issued  against  J.  D.  and  that  issued 
against  ^e  present  defendant  were  one  ani 
the  same  judgment ;  that  at  the  time  tftke 
judgment  against  J,  D,  and  the  issuing  tf 
the  writ  of  .ad,  fa.  against  the  defenisat, 
J,  D,  was  a  member  of  the  banking  c^-part' 
nerskip ;  and  it  then  averred  the  identity 
ef  the  two  companies  descriked  im  Ae  tus 
writs  aa  the  £•  and  W.  R.  Banking  Cm- 
petny,  and  that  O,  S,  was  the  pubUe  offiesr 
of  the  latter  company  at  the  time  of  thejudf* 
meat ;  that  /.  D,  was  still  Ihrimg^  and  thst 
the  writ  and  the  suit  against  /.  D.  were 
StiU  depending  against  him* 

The  affidavit  in  verifieaUon  of  the  flee 
stated  that  the  paper  writing  thereuate  ss- 
nexed  was  a  true  copy  of  tke  issue  is  the 
action  between  «/.  E,  and  7.  D ;  and  Umt 
judgment  was  signed  in  such  ae$iau  by  the 
said  J,  E*  against  the  said  J,  D*  em  %e*f^ 
51,373^.  \2s.  7d.  :^Held,  that  ajudgmett 
signed  by  the  plaint^  an  Ms  plea  wet 
regular. 

This  was  a  rule  calling  upon  the  pbiatzfT 
to  shew  cause  why  the  judgment  sigwd 
herein  and  all  subsequent  proceedings  dtonU 
not  be  set  aside»  and  why  an  order  of  Platt 
B.  should  not  i>e  rescinded  undier  the  foUov^ 
ing  circumstances : — The  plaintiff  hariagi 
on  the  8th  of  June,  delivered  a  dedantios 
in  sctVe  facias,  and  the  defendant  bsvnig 
demurred  thereto,  the  demunvr  was  A- 
allowed,  and  the  defendant  had  leave  t» 
amend.  He  then  obtained '  an  oidcr  tot 
two  days'  time  to  plead,  and  {ileaded  is 
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abatemen t.     The  plaintiiF  signed  j adgment 
on  these  grounds :— first,  that  the  order  for 
time  to  plead  did  not  authorize  the  defen<» 
dant  to  plead  in  abatement ;  secondly,  that 
the  affidavit  verifying  the  plea  in  abatement 
was  insufficient.     The  declaration  in  scire 
faeiasj  dated  the  8th  of  June  1847i  stated 
that  Joseph  Esdaile,   a  public  registered 
officer  of  a  co-partnership  carrying  on  their 
business  of  bankers  within  sixty-five  miles 
from  London,  under  the  style  of  the  Lon- 
don  and    Westminster    Bank,    recovered 
against  George  Smith,  one  of  the  registered 
pablic  officers  of  a  banking  co-partnership, 
under  the  style  of  the  Leeds  and  West 
Riding  Banking  Company,  who  had  been 
summoned  to  answer  the  s&id  plain  tifi^  in 
the  sum  of  51,8782.  128.  7c2.,  which  were 
adjudged  to  the  said  plaintiff  for  his  dam- 
ages and  costs,  whereof  the  saidG.  Smith  was 
convicted,  and  that  R.  Truswell  was  a  mem- 
ber of  the  said  co-partnership.    The  decla- 
ration then  stated  the  command  to  the  sheriffs 
in  the  usual  way,  the  return  of  the  sheriffs 
that   the  defendant   had  nothing  in  their 
bailiwick,  and  the  plaintiff's  prayer  of  exe- 
cution. 

The  defendant  pleaded  in  abatement  (on  the 
29th  of  November),  that  at  the  very  same 
time  when  the  said  writ  issued,  and  before  the 
said  J.  Esdaile  declared  thereupon,  to  wit, 
on,  &c.,  the  said  J.  Esdaile  being  one  of  the 
registered  pu  blic  officers  of  the  co-partner^ip 
in  the  declaration  mentioned,  &c.  issued  a 
writ  of  set. /a.  in  the  words  following.  [The 
writ  was  then  set  out  at  length,  and  stated 
that  J.  Esdaile,  registered  officer  of,  &c.  had 
recovered  against  G.  Smithy  the  registered 
public  officer  of  the  Leeds  and  West  Riding- 
Banking  Company,  who  had  been  sum- 
moned to  answer  the  said  plaintiff  in  the 
sum  of  51,378/.  \2s.  Id,,  which  was  ad- 
judged to  the  said  plaintiff,  and  that  John* 
Dawson,  of  Pudsey,  near  Leeds,  at  the  tinie 
of  such  judgment  was,  and  hitherto  hath 
been  and  still  is  a  member  of  the  said  co- 
partnership— then  followed  the  usual  com- 
mand to  the  sheriffs  to  make  known  to  the 
said  J.  Dawson,  &c.]  The  plea  then  stated 
the  sheriffs*  return  of  ni At7,  and  set  out 
at  length  the  declaration  in  scire  facias  by 
J.  Esdaile  against  J.  Dawson.  The  plea 
then  proceeded  in  these  terms,  '*  and  the  said 
R.  Truswell  further  says,  that  the  judgment 


mentioned  in  the  last-mentibned  writ  of  set. 
fa.,  and  the  judgment  mentioned  in  the  said 
writ  of  sci.fa.  so  issued  against  the  said  R. 
Truswell,  are  one  and  the  same  judgment,  and 
not  other  and  different  judgments ;  and  that 
at  the  time  of  the  recovery  of  the  said  judg- 
ment, and  thence  continually  up  to  and  at 
the  time  of  the  issuing  of  the  said  last-men- 
tioned writ  of  set,  fa.  against  the  defendant, 
the  said  J.  Dawson  was  a  member  of  the 
said  co-partnership,  and  that  the  said  co- 
partnership in  the  said  writs  of  set.  fa. 
described  as  the  Leeds  and  West  Riding 
Banking  Company  were  one  and  the  same 
co-partnership;  that  at  the  time  of  the 
recovery  of  the  said  judgment  the  said 
G.  Smith  was  one  of  the  registered  public 
officers  of  the  said  co-partnership,  and  the 
said  co-partnership  was  a  co-partnership  of 
persons  united  in  co-partnership  for  the  pur- 
pose of  carrying  on  and  then  carrying  on,  the 
trade  or  business  of  bankers  in  England,  ac- 
cording to  the  provisions  of  the  statute  made 
and  passed  in  that  behalf,  under  and  by  the 
style  or  title  of  the  Leeds  and  West  Riding 
Banking  Company,  and  that  at  the  time  of 
the  recovery  of  the  said  judgment  the  said 
G.  Smith  had  then  been  duly  nominated 
and  appointed,  and  then  was  such  registered 
public  officer  as  aforesaid,  by  virtue  of  the 
statute  in  that  case  made  and  provided  ; 
that  the  said  J.  Dawson  is  still  alive,  and 
that  the  said  writ  of  set.  fa.  against  the 
said  J.  Dawson,  and  the  suit  so  thereby 
commenced  against  the  said  J.  Dawson  are 
still  depending  in  the  Court  of  Exchequer, 
and  still  are  undetermined.  Verification 
and  prayer  of  judgment. 

The  affidavit  in  verification  of  the  plea  in 
abatement  was  as  follows :-— *'  In  the  Ex- 
chequer of  Pleas,  between  J.  Esdaile,  one 
of  tiie  registered  public  officers  of  certain 
persons  united  in  co-partnership  for  the 
purpose  of  carrying  on  and  carrying  on  the 
trade  or  business  of  bankers  in  England, 
under  and  by  the  style  or  title  of  the 
London  and  Westminster  Bank,  plaintiff, 
and  Richud  Truswell,  defendant.  Andrew 
Duncan,  «erk  to  Andrew  Duncan,  of 
No.  8,  South  Square,  Gray's  Inn,  in  the 
county  of  Middlesex,  gentleman,  agent  for 
the  said  defendant  in  this  cause,  maketh 
oath  and  saith  that  the  paper  writing  hereto 
annexed  marked  (A),  is  a  true  copy  of  the 
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issue  wherein  the  said  J.  Esdaile  as  such 
public  officer  as  aforesaid  is  the  plaintiff, 
and  J.  Dawson,  of  Pudsey,  near  Leeds,  in 
the  county  of  York,  is  defendant.  And  the 
deponent  further  saith,  that  judgment  was 
signed  in  the  last- mentioned  cause  by  the 
said  J.  Esdaile  as  such  public  officer  against 
the  said  J.  Dawson  in  this  honourable  court, 
on  the  15th  day  of  November  inst.,  for  the 
sum  of  51,373/.  \2s,  7(2.  damages,  and  33/. 
11 9.  costs,  as  appears  by  the  judgment  book 
of  this  honourable  Court,  which  deponent 
has  inspected.  Sworn,  &c.  A.  Duncan, 
jun." 

The  plaintiff  having  on  the  delivery  of 
this  plea  signed  judgment,  the  defendant, 
on  the  9th  of  December,  obtained  a  sum- 
mons to  set  aside  the  same  for  irregularity, 
which  summons  was  heard  by  Piatt,  B. 
and  dismissed.  The  present  rule  was  then 
obtained,  against  which 

Bovill  shewed  cause. — First,  the  rule  to 
plead  gave  the  defendant  no  authority  to 
plead  in  abatement.  Secondly,  there  is  no 
proper  affidavit  of  verification  in  this  case. 
Great  strictness  is  required  in  an  affidavit 
in  support  of  a  plea  in  abatement — Onslow 
V.  Booth  {I);  but  the  present  affidavit  is  de- 
fective and  irregular  in  many  particulars. 

[Parke,  B.  —  An  affidavit  is  sufficient 
that  satisfies  the  conscience  of  the  Court  as 
to  the  truth  of  the  plea.] 

The  present  affidavit  does  not  effect  that 
object.  It  does  not  state  in  terms  or  in 
effect  that  the  judgment  recovered  against 
J.  Dawson  is  a  judgment  in  the  same  action 
which  is  now  brought  against  the  present  de- 
fendant, but  merely  that  the  names  and  sums 
of  money  are  the  same.  There  is  nothing  to 
identify  either  the  defendant  or  the  bank- 
ing company.  Then,  with  respect  to  the 
plea  in  abatement,  the  first  allegation  is, 
that  at  the  time  the  writ  issued,  and  before 
Esdaile  declared,  he  issued  a  writ  against  a 
person  named  Dawson,  and  then  follows  an 
allegation  that  the  sheriff  certified  that  Daw- 
son had  nothing  in  his  bailiwick.  Neither 
the  plea  nor  the  affidavits  shew  that  the 
banking  companies  and  the  pJ|ic  officers 
mentioned  therein  are  the  same  parties. 

7*.  JoneSt  contra. — The  plea  is  framed 
on  the  ground  that  a  writ  of  set.  fa*  may  be 

(2)  2  Stra.  705. 


issued  against  one  or  against  all  the  membeoi 
of  a  banking  co-partnership,  but  that  con- 
current writs  cannot  issue  against  different 
persons  who  were  members  of  the  company 
at  the  time  of  judgment  obtained — EsiiaUe 
V.  Lund  (2).  The  defendant  contends  that 
he  has  by  his  affidavit  made  out  the  pn>- 
positfon,  that  at  the  time  of  issuing  the  writ 
against  the  defendant  Truswell  a  writ  of  the 
same  kind  had  issued  against  Dawson,  an- 
other member  of  the  company.  The  piea 
in  abatement  need  not  be  verified  in  tenns: 
it  is  enough  if  the  Court  can  aee  from  all 
the  facts  that  are  stated,  that  the  actions 
are  identical.  The  rule  on  this  subject 
depends  on  the  statute  4  Anne,  c  16.  s.  11, 
which  enacts  *'  that  no  dilatory  plea  shall 
be  received  in  any  court  of  record  unlets 
the  party  offering  such  plea  do  by  affidarit 
prove  the  truth  thereof,  or  shew  some  fro- 
bable  matter  to  the  Court  to  induce  Utem 
to  believe  that  the  £act  of  such  dilatory  plea 
is  true/'  Adverting  to  the  second  branch 
of  this  section,  the  defendant  has  shewn 
"probable  matter  to  the  Court  to  indnce 
them  to  believe"  that  the  fact  of  the  plea  is 
true.  The  identity  of  the  parties  and  of 
the  firms  is  sufficiently  shewn  on  the  plea 
and  affidavit. 

[Parke,  B. — The  defendant  has  to  esta^ 
blish  that  an  action  similar  to  the  present 
has  been  brought  against  another  party  who 
was  a  member  of  the  co-pBrtneiihip,  and 
this  he  has  not  shewn.  Tlie  foundation  of 
his  plea  is  that  the  writs  issued  on  the  sane 
day.] 

The  defendant  has  laid  before  the  Coort 
probable  cause  for  believing  that  the  actiont 
are  the  same. 

Pollock,  C.B.— I  think  this  rule  most 
be  discharged  and  with  costs.  The  de£n* 
dant  will  not  swear  that  he  believes  the 
causes  of  action  to  be  the  same,  and  if  so 
why  should  the  Court  draw  that  inference! 

Parks,  B.,  Rolfs,  B.  and  Platt,  B. 
concurred. 

Rule  discharged^  with  costs. 

(2)  12  Mee.  &  Wola.  607 ;  a.  c  Id  Uw  J.  iUf 
(N.8.)  Excb.  117. 
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FAVIELL  V,  THE  EASTERN  COUN- 
TIES RAILWAY  COMPANY. 


Arbitration —  Corporation — Railway  Com- 
pany— Attorney t  Authority  to  refer  Cause. 

An  attorney  appeared  for  a  corporation 
in  an  action  of  debt,  and  consented  to  a 
Judye^s  order,  referriny  **  all  claims  made  in 
the  action^*  to  an  arbitrator.  The  arbitrator 
hamny  awarded  to  the  plaintiff  a  sum  actually 
claimed  in  the  action, — Held,  that  the  ques" 
tion,  whether  that  sum  was  a  debt  or  not  was 
submitted  to  the  arbitrator,  and  that  his  deci- 
sion on  the  point  was  final,  even  if  erroneous. 

Held,  also,  that  an  attorney  authorized  to 
appear  for  a  party  in  a  suit  has  incidentally 
authority  to  refer  it  without  any  fresh  autho* 
rity  to  that  effect,  and  that  the  attorney 
haviny  appeared  for  the  corporation,  to  the 
knowledge  of  the  directors,  the  corporation 
were  bound  by  his  acts  as  attorney,  though 
he  was  not  authorised  to  appear  by  an  au- 
thority under  seal. 

In  this  case,  the  plaintiff  had  issued  a 
writ  in  debt  against  the  Eastern  Counties 
Railway  Company,  who  had  appeared  by 
an  attorney.  No  further  proceedings 
were  taken  in  the  action,  but  the  attor- 
ney, who  had  appeared  for  the  company, 
consented  to  a  Judge's  order,  referring 
**  the  claims  in  that  action"  to  an  arbitra- 
tor. It  appeared,  by  the  affidavits,  that 
the  plaintiff  sought  to  recover,  before  the 
arbitrator,  sums  between  3,000/.  and 
4,000/.,  which,  it  was  admitted,  were  debts, 
and  a  sum  of  10,907/.,  which  the  railway 
company  contended,  if  recoverable  at  all, 
was  to  be  recovered  as  unliquidated  damages, 
and  not  as  a  debt;  and  consequently,  as 
they  contended,  this  was  not  included  in 
the  submission.  The  arbitrator  made  his 
award,  directing  the  company  to  pay  the 
plaintiff  14,410/.  7s.  It  appeared,  by  the 
affidavits,  that  the  directors  of  the  company 
wrere  aware  that  the  attorney  had  appeared 
for  the  company ;  but  that  he  had  no  au- 
thority under  seal  to  appear,  and  was  not 
expressly  authorijeed  by  the  dkectors  to 
refer  the  action. 

In  last  term,  a  rule  had  been  obtained, 
under  the  1  &  2  Vict.  c.  110,  calling  on  the 
company  to  shew  cause  why  they  should 

Nbw  Sbeies,  XVII.—Bxchbq. 


not  pay  to  the  plaintiff  14,410/.  7^.,  the 
amount  awarded  to  him* 

Martin,  fVilles,  and  Prentice  now  shewed 
cause. — The  Court  in  last  term  refused  to 
set  aside  this  award  (1),  but  the  company 
are  desirous  of  raising  the  questions  on  the 
record;  and  the  Court  will  not  decide  a 
question  involving  so  large  an  amount  in  a 
summary  manner,  without  appeal,  but  will 
rather  put  the  plaintiff  to  bring  his  action. 

[Pollock,  C.B.— The  decision  of  this 
Court  is  an  authority  against  you ;  but  if, 
notwithstanding  that,  you  can  raise  any 
doubt  in  any  one  member  of  the  Court  as  to 
whether  you  may  not  plead  with  success  a 
defence  to  an  action  on  this  award,  we 
ought  not  to  decide  in  this  summary  manner 
without  an  appeal.] 

The  reference  in  this  case  was  solely  of 
the  action,  which  was  in  debt,  and  gave  the 
arbitrator  no  authority  to  decide  on  anything 
which  was  not  a  debt.  The  decision  of  the 
arbitrator,  though  erroneous,  is  conclusive 
on  all  matters  submitted  to  him,  but  he 
cannot  enlarge  his  jurisdiction  by  an  erro- 
neous decision  as  to  what  his  jurisdiction  is. 
Suppose  that  an  action  of  debt,  and  only  an 
action  of  debt,  being  referred  to  him,  he  had 
adjudicated  on  an  action  for  an  assault,  and 
had  decided  that  that  was  a  debt,  could  it  be 
said  that  the  parties  were  to  be  bound  by  such 
an  award  ?  The  arbitrator  is,  in  this  respect, 
like  an  inferior  court,  which  cannot  give 
itself  jurisdiction  by  its  erroneous  finding-— 
Roberts  v.  Humby  (2).  On  this  principle 
the  Court  of  Queen's  Bench  quashes  con- 
victions, when  the  Justices  have  acted  with- 
out jurisdiction,  though  they  have  erro- 
neously decided  that  they  have  jurisdiction, 
or  grants  a  mandamus  to  compel  them  to 
entertain  a  complaint,  though  they  have 
erroneously  decided  that  they  have  no  juris- 
diction, yet  the  decision  of  a  Justice  on  a 
matter  within  his  jurisdiction  is  as  conclu- 
sive as  an  award  on  matters  within  the  sub- 
mission. 

[Alderson,  B. — The  arbitrator  must,  no 
doubt,  come  to  a  determination  as  to  whe- 
ther a  matter  is  within  the  submission  or 

(1)  Since  reported,  Faviell  v.  Eaitem  Counties 
Railway  Company,  amte,  p.  223. 

(2)  3  Mee.  &  Wels.  120;  s.  e.  7  Law  J.  Rep.  , 
(n^.)  Eiob.  4^. 
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not ;  but  that  depends  on  the  construction 
of  the  submission,  which  is  also  for  the 
Court ;  and  it  is  not  competent  for  the  ar- 
bitrator to  exclude  the  power  of  the  Court  to 
construe  the  submission  by  the  way  he 
draws  up  his  award,  not  stating  the  point 
on  the  face  of  it.] 

And  that  is  matter  for  a  plea  to  the  action 
on  the  award.  The  defendants  may  plead 
that  facts  not  stated  on  the  face  of  the  award 
exist,  and  avoid  it  either  by  shewing,  as  in 
Mitchell  y.  Staveley  (3),  that  he  has  not 
decided  all  that  he  ought,  or  as  here,  that  he 
has  decided  more  than  he  ought,  and  that 
the  bad  and  the  good  part  of  the  award  can- 
not be  separated.  This  appears  to  be  old 
law —  V%n»  Abr.  *  Arbitrament,'  D,  6  and  7. 
Besides,  the  remedy  here  sought  is  sub- 
stituted for  that  of  attachment,  and  the 
Courts  have  held  that  it  is  to  be  governed 
by  the  same  rules,  and  an  attachment  could 
not  have  gone  against  a  corporation. 

[Alderson,  B. — The  discretion  of  the 
Court  is  guided  by  the  same  rules  in  grant- 
ing or  revising  such  an  order  as  in  granting 
or  refusing  an  attachment ;  but  it  would  be 
a  very  literal  application  of  that  rule  to  say 
such  an  order  could  not  go  against  a  corpo- 
ration.] 

Secondly,  there  was  no  submission  to 
bind  the  company :  it  is  a  corporation,  and 
can  only  submit  by  an  instrument  under 
seal,  and  cannot  even  appoint  an  attorney 
save  by  instrument  under  setd—The  King 
V.  the  City  of  Chester  (4) ;  and  even  if  he 
were  duly  made  their  attorney,  he  is  not  as 
such  authorized  to  refer  a  cause.  The  only 
authority  for  saying  he  is,  is  a  dictum  in 
Filmer  v.  Delber  (5) ;  and  it  is  contrary  to 
all  principle  that  an  agent  should  have  power 
to  bind  his  principal  in  spite  of  him. 

[Platt,  B. — As  between  attorney  and 
client  it  may  be  so ;  but  surely  the  attorney, 
if  duly  constituted,  has  authority  to  bind 
his  client  as  to  third  persons.  If  he  has 
properly  appeared  he  needs  no  iresh  autho- 
ijty  to  take  proper  and  ordinary  steps  in  the 
cause.] 

But  he  cannot  properly  appear  without 
a  warrant  under  seal.   Biddell  v.  Dowse  (6) 

(3)  16  East,  58. 

(4)  Skin.  154  ;  i.c.  2  Show.  365. 

(5)  3  Ttunt.  486. 

(6)  6  B.  &  C.  255. 


shews  that  a  submission  by  an  atUvney, 
who  appeared  for  an  infant,  is  void. 

[Alderson,  B. — An  infant  cannot  b 
any  way  appoint  an  attorney;  and  in  soch  a 
case  the  plaintiff  knows,  or  ought  to  know 
this,  and  cannot  be  deceived.  But  a  cor- 
poration can  appoint  an  attorney ;  and  if  we 
permitted  a  corporation  to  set  aside  proceed- 
ings on  this  ground  we  should  enable  them 
to  cheat  all  round.  In  Bayley  v.  Buckland 
(7)  this  Court  laid  down  the  role,  that  where 
a  defendant  had  notice  of  an  action  having 
been  brought  against  him,  he  should  be  bouid 
by  an  attorney  who  appeared  in  his  name, 
though  without  authority :  otherwise  when 
there  is  no  notice.  Here  the  corporatioo 
had  ample  notice.]  • 

The  Attorney  General,  contra,  called  die 
attention  of  the  Court  to  the  terms  of  the 
submission,  which  was  *'of  all  claims  in 
the  action,"  and  to  part  of  the  affidavits, 
shewing  that  the  sum  in  dispute  was  claimed 
in  the  action,  so  that  the  question  referred 
was  really  debt  or  no  debt.  (He  was  then 
stopped  by  the  Court.) 

Pollock,  C.B. — If  the  point,  as  to  whe- 
ther the  arbitrator  has  gone  out  of  his  juris- 
diction or  not,  really  arose,  the  Court  wouU 
probably  not  decide  the  question  in  a  sum- 
mary proceeding;  but  it  does  not  arise. 
The  arbitrator  has  decided  the  point  rdtmA 
to  him,  which  was  the  question  whether  th» 
claim  was  a  debt  or  not.  Als  to  the  other 
point  made,  that  an  attorney  appearing  for 
a  corporatbn  cannot  bind  it  by  submitting 
to  a  reference,  without  an  auUiority  under 
seal,  the  Court  would  grasp  at  anything 
rather  than  sanction  a  doctrine  so  mis* 
chievous  and  unjust. 

Alderson,  B. — I  was  at  first  much  stroek 
by  the  argument  that  the  arbitrator  coold 
not  conclusively  decide  what  was  the  extent 
of  his  jurisdiction  ;  and  I  still  think  hecoald 
not.  But  on  looking  at  the  terms  of  die 
submission  it  appears  to  have  been  of  all 
claims  in  the  action  of  debt ;  and  from  tlie 
affidavits  it  appears  that  this  sum  of  10,3071 
was  claimed  in  the  action,  and  that  tbe 
company  attended  the  reference  before  die 
arbitrator  after  this  claim  was  made  sad 


(7)  1  Eiob.  1 ;  s.  c.  16  Law  J.  Rep.  (ha) 
204. 
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entertained  before  him.     Then  was  the  time 
for  them  to  apply  to  a  Judg^e  to  revoke  his 
authority,  on  the  ground  that  he  was  ex- 
ceeding his  authority,  if  he  really  was  doing 
80,  which  must  depend  on  the  construction 
of  the  submission,  which  gives  him  authority. 
Instead  of  doing  so,  they  lie  by,  and  take 
the  chance  of  an  award  in  their  favour.    The 
arbitrator  has  decided  that  this   *' claim" 
is  a  debt,  and  that  was  the  very  point  sub- 
mitted to  him,  on  which,  therefore,  his  deci- 
sion is  final.     As  to  the  other  point  it  would 
be  monstrous  if  parties  suing  a  corporation 
were  bound  to  seek  for  an  authority  under 
seal  given  to  the  attorney  for  each  step. 
They  would  be  grievously  injured  if  that 
was  the  case. 
RoLF£,  B.  concurred  on  both  points. 
Platt,  B. — I  think  that  an  attorney  who 
has  been  duly  authorized  to  appear  for  a 
litigant  has  incidentally  authority  to  con- 
duct the  cause,  and  to  refer  it.     If  he  does 
wrong  he  may  be  responsible  to  his  client ; 
but  his  client  is  bound.    In  the  present  case 
the  attorney  in  fietct  appeared  for  the  com- 
pany ;  the  company  had  notice  that  he  had 
done  so,  and  did  not  interfere,  but  suffered 
the  proceedings  to  go  on ;  and  I  think  they 
are  now  estopped  from  denying  that  he  was 
duly  authorized  to  appear  for  them.    As  to 
the  other  point  I  concur. 

Rule  absolute. 


1848 
May  31 
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PRATT  V,   PRATT  AND  OTHERS. 


Pleading — Trespass  to  Goods — Conver- 
sion — Matter  of  Aggravation, 

A  declaration  in  trespass  to  goods  charged 
the  defendant  with  taking  and  carrying  them 
away^  and  also  with  converting  them  to  his 
own  use : — Held,  that  such  conversion  was 
merely  matter  of  aggravation,  and  a  plea  to 
the  whole  declaration  justifying  the  taking  the 
goods  and  carrying  them  away,  but  omitting 
to  justify  their  conversion,  was  a  good  plea. 

Trespass.  The  declaration  alleged  that 
the  defendants,  on  &c.,  with  force  and  arms, 
&c.,  broke  and  entered  a  certain  dwelling- 
house  of  the  plaintiff,  and  then  in  the 
plaintiff's   occupation,   and  then   made   a 


great  noise  and  disturbance  therein,  and 
stayed  and  continued  therein  making  such 
noise  and  disturbance  for  ft  long  time,  to 
wit,  &c.,  and  then  forced  and  broke  open, 
broke  to  pieces  and  damaged  divers,  to  wit, 
two  windows  of  the  plaintiff,  &c.  of  great 
value,  &c.,  and  also  during  the  time  afore- 
said, &c.,  with  force  and  arms  seized  and 
took  divers  goods  and  chattels  of  the  plain- 
tiff, to  wit,  &c.,  then  found  and  being  in 
the  said  dwelling-house,  &c.,  and  carried 
away  the  same,  and  converted  and  disposed 
thereof  to  their  own  use.  By  means  of 
which  several  premises  the  plaintiff  and  his 
family  were  during  all  the  time  aforesaid 
not  only  greatly  disturbed  and  annoyed  in 
the  peaceable  possession  of  the  said  dwell- 
ing-house of  the  plaintiff,  but  the  plaintiff 
was  also  during  all  that  time  hindered  and 
prevented  from  carrying  on  and  transacting 
therein  his  lawful  and  necessary  affairs  and 
business,  &c. 

The  defendants  pleaded,  thirdly,  to  the 
whole  declaration,  that  the  said  dwelling- 
house  in  which,  &c.,  at  the  said  time  when, 
&c.,  was  the  dwelling-house,  soil  and 
freehold  of  one  T.  P,  whereupon  the  defen- 
dants as  the  servants  of  the  said  T.  P.  and 
by  his  command  broke  and  entered  the  said 
dwelling-house  in  which,  &c.,  at  the  said 
time  when,  &c.,  and  because  the  goods  and 
chattels  in  the  declaration  mentioned,  and 
every  part  thereof,  at  the  said  time  when, 
&c.,  were  and  was  in  and  upon  the  said, 
dwelling-house  in  which,  &c.,  incumbering 
the  same,  they,  the  defendants,  as  the  ser- 
vants of  the  said  T.  P.  and  by  his  command, 
in  order  to  remove  the  said  incumbrances, 
seized  and  took  the  said  goods  and  chattels 
in  the  declaration  mentioned,  and  then  car- 
ried and  conveyed  the  same  away  from  and 
off  the  said  dwelling-house  in  which,  &c., 
to  a  small  and  convenient  distance  in  that 
behalf,  and  there  left  the  same  for  the 
plaintiff  as  they  lawfully  might  for  the  cause 
aforesaid,  which  were  the  said  alleged 
trespasses  in  the  declaration  mentioned. 
Verification. 

Special  demurrer,  assigning  for  cause  that 
the  plea  professed  in  the  commencement 
thereof  to  be  an  answer  to  the  whole  decla- 
ration, yet  that,  although  the  declaration 
alleged  that  the  defendants  converted  and 
disposed  of  the  said  goods  and  chattels  to 
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their  own  use,  the  said  plea  did  not  state  or 
shew  any  answer  to  that  part  of  the  decla- 
ration. ' 

Pigoiif  in  support  of  the  demurrer.»-The 
plea  affords  no  answer  to  that  part  of  the 
declaration  which  charges  the  defendants 
with  having  converted  ^e  plaintiff's  goods. 
The  facts  alleged  in  the  plea  only  justiify  the 
seizing  them  and  carrying  them  away ;  not 
the  conversion. 

[Platt,  B. — But  is  not  the  conversion 
mere  matter  of  aggravation  ?] 

In  this  declaration  it  is  treated  as  a  dis- 
tinct act  of  trespass  ;  and  as  the  plea  pro- 
fesses to  answer  all  the  trespasses  alleged 
in  the  declaration,  it  should  have  in  terms 
justified  the  conversion.  The  taking  away 
a  party's  goods  is  not  necessarily  a  conver- 
sion— Fauldes  v.  Wilhughhy  (1). — He  also 
cited  Smith  v.  Edge  (2),  Oxley  v.  Waits  (3), 
Gregory  v.  Hill  {4),  Woods  y,  Durrani  (5), 
Davison  v.  Wilson  (fi). 

Phipson,  contrii,  was  stopped  by  the 
Court. 

Pollock,  C.B. — ^We  are  all  agreed  that 
this  plea  is  sufficient.  The  only  trespasses 
in  the  declaration  which  required  an  answer 
were  the  breaking  into  the  dwelling-house, 
and  the  taking  and  carrying  away  the  plain- 
tiff's goods.  The  conversion  of  the  goods 
was  merely  matter  of  aggravation. 

Judgment  for  ike  defendants. 


1848 
June  6 
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Evidenc&^Covertur&'^Marriage  Regis* 
ier — Jdentitg, 

In  support  of  a  plea  of  coverture^  alleging 
the  marriage  ofihe  defendant  with  one  J.  G, 


(1)8  Mee.  &  W«1a.  540;  8.o.  10  Law  J.  Rep.(M.8.) 
Exeh.  864k 

(2)  6  Term  Rep.  662. 

(3)  1  Ibid.  12. 

(4)  8  Ibid.  299. 

(5)  16  Mee.&  Wels.  149;  B.C.  16  Law  J.  Rep.(N.8.) 
Exeh.  313. 

(6)  17  Uw  J.  Rep.  (M.8.)  Q.B.  196. 


a  copy  of  the  marriage  register  wet  ftiin 
evidence^  and  a  tntness  was  called  who  MiaUi 
that  he  was  acquainted  with  one  J,  (7,  thai 
he  had  inspected  ihe  original  reytiier,  ni 
ihai  one  of  ihe  signatures  io  it  wu  is  ihe 
handwriting  of  the  J,  G.  wham  h^  jksev:— 
Held,  ihat  this  was  eoidenee  of  the  OeatiUi 
of  J.  Gf  without  the  original  regisier  hem^ 
produced. 

This  was  an  action  by  the  drawer  sgainst 
the  acceptor  of  a  bill  of  exchange. 

The  defendant  pleaded  ooveitiiie. 

At  the  trial,  before  Parke,  B.,  at  the  kit 
Middlesex  Sessions,  the  d^sadant's  caie 
was  proved  by  putting  in  evidence  as 
examined  copy  of  the  roister  of  a  msniage 
between  the  defendant  and  one  Joseph 
Glossop,  and  by  the  evidence  of  a  witaes 
who  knew  a  Joseph  Glonop  and  his  hand* 
writing,  and  who  having  seen  the  arigioa] 
marriage  register,  swoie  that  the  signatore 
to  it  was  in  the  handwriting  of  the  Joeej^ 
Glossop  with  whom  he  was  acquainted,  asd 
who  was  then  alive.  The  counsel  for  tbe 
defendant  objected  that  the  original  register 
should  have  been  produoed,  but  the  lesrocd 
Judge  overruled  the  objectkui,  and  the  juiy 
accordingly  found  a  verdict  for  the  defen- 
dant. 

M*Mahon  now  moved  for  a  new  trial— 
The  original  raster  onght  to  have  beeo 
produced.  The  only  mode  by  which  the 
witness  could  speak  to  the  fact  of  the 
defendant  having  married  Joseph  Gloesop 
was  by  the  signature  to  the  original  register. 
Without  its  production  the  jury  could  have 
no  means  of  being  satisfied  of  the  aocuzacy 
of  the  witness's  testimony. 

[Pollock,  C.B. — The  party  who  has  die 
lawful  custody  of  the  register  could  notbt 
called  upon  to  produce  it.] 

On  the  trial  of  indictments  for  bigamy  tlK 
original  register  is  produced. 

[Parke,  B. — I  have  tried,  perhaps,  oxst 
cases  of  bigamy  than  suny  other  Judge,  vt^ 
I  do  not  recollect  one  in  which  the  o^^ 
register  was  produced  at  the  trial.] 

Pollock,  C.B. — We  are  all  of  opiaxia 
that  this  rule  should  be  refused,  upoo  ii» 
ground  that  the  person  who  has  the  lep^ 
charge  of  the  register  cannot  be  called  ap^ 
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to  produce  it,  and  that  in  his  absence  it  is 
for  the  jury  to  say  what  degree  of  weight 
and  valae  they  can  give  to  the  evidence  of 
a  witness  who  speaks  to  the  handwriting  of 
a  docainent  which  is  not  before  them.  Sup* 
pose  the  question  was,  whether  a  certain 
person  was  at  a  particular  place  on  a  given 
day,  and  a  witness  was  called,  who  said, 
"  I  know  that  person ;  he  is  the  church- 
warden of  my  parish,  and  on  that  day  I 
saw  a  notice  stuck  on  the  church  door,  the 
signature  to  which  was  in  his  handwriting." 
That  would  be  evidence,  because  the  notice 
itself  not  being  able  to  be  removed  could 
not  be  produced  in  court.     Now  if  in  point 
of  law  you  cannot  compel  a  party  who  has 
the  custody  of  a  document  to  produce  it, 
there  is  the  same  reason  for  admitting  other 
evidence  of  its  contents  as  if  its  production 
were  a  physical  impossibility. 

RoLFE,  B. — I  am  of  the  same  opinion, 
and,  using  a  siipilar  illustration  to  that  given 
by  my  Lord,  will  suppose  that  seditious  or 
treasonable  placards  had  been  posted  up, 
and  a  witness  were  to  state  that  the  hand- 
writing of  these  placards  was  that  of  A.  B. ; 
that  would  clearly  be  evidence  against 
A.  B,  upon  the  ground  that  the  thing  itself 
could  not  be  produced.  . 

Platt,  B. — The  only  difficulty  which 
arises  in  the  case  is  this,  that  suppose  the 
signature  to  the  register  to  be  a  forgery,  the 
plaintiff  would  have  no  means  of  shewing 
that  to  be  so,  unless  the  original  register 
were  produced.  That  is  certainly  some 
inconvenience ;  but,  on  the  other  hand,  as 
the  production  of  the  document  was  not 
possible,  I  think  the  evidence  given  was 
admissible. 

Parke,  B. — For  the  purpose  of  preserv- 
ing parochial  registers,  the  law  allows  par- 
ties to  prove  their  contents  by  producing  in 
evidence  an  examined  copy,  and  dispenses 
with  the  production  of  the  original  register. 
Now,  to  prove  the  identity  of  a  person,  you 
may  shew  that  in  consequence  of  a  particular 
mark,  B,  appearing  upon  the  register,  such  a 
person  was  present  at  the  time  the  entry  in 
question  was  made  upon  it.  In  the  present 
case  a  witness  swore  that  he  had  seen  the 
original  register,  and  that  one  of  the  signa- 


tures to  it  was  that  of  a  James  Glossop, 
whom  he  knew :  that  was  evidence  that  this 
James  Glossop  was  the  person  who  then 
married  the  defendant.  In  all  cases  it  is 
doubtful  whether  the  party  who  has  the  cus- 
tody of  the  register  will  produce  it ;  and  I 
take  it  to  be  quite  clear  that  he  is  not  bound 
to  produce  it  under  a  subpcena  duces  tecum. 
But  in  any  event  its  absence  is  only  matter 
of  observation  to  the  jury  as  to  the  degree 
of  weight  to  be  attached  to  the  evidence  of 
a  witness  who  speaks  to  a  mark  existing 
upon  a  document  which  is  not  before  the 
jury. 

Rule  refused. 


[IN  THE  EXCHEQUER  CHAMBER.] 
V  h    fi       I         CURLING  V,  WOOD. 

Case  —  Duty  —  Wharfinger  —  Mooring 
Vessels, 

A  declaration  in  case  for  damage  done  to 
the  plaintiff*s  vessel,  stated  that  the  defen- 
dant possessed  a  wharf  on  the  Thames, 
near  which  there  was  a  wood-work,  placed 
there  by  the  defendant,  and  being  at  the 
bottom  of  the  river,  and  over  which  the 
after-mentioned  ship  at  certain  states  of  the 
tide  would  float,  but  not  at  other  states  of 
the  tide ;  that  the  plaintiff  was  possessed  of  a 
ship  then  being  by  sufferance  of  the  defen- 
dant  at  and  alongside  the  wharf  for  reward 
to  the  defendant  in  that  behalf;  that  the 
defendant  had  the  management  and  controul 
of  the  wharf,  and  the  mooring  and  stationing 
of  ships  at  and  near  it  whilst  they  were  at 
the  wharf  for  the  purpose  of  using  it. 
Breach,  that  the  defendant  unskilfully,  ^c, 
placed,  moored  and  stationed  the  plaintiffs 
ship  in  the  river,  near  the  wharf  and  over 
the  wood-work,  and  detained  it  there  for  a 
long  and  improper  time,  and  until  the  ship, 
on  the  fall  of  the  tide,  struck  against  the 
wood-work,  and  thereby  was  greatly  injured. 
Plea,  that  the  defendant  had  not  the  manage- 
ment and  controul  of  the  whfirf,  and  the 
mooring  and  stationing  of  ships,  ^c,  modo 
et  form&. 

After  a  verdict  for  the  plaintiff,  a  rule 
nisi  for  arresting  the  judgment  was  re- 
fused. 
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On  error^  the  judgment  of  the  Court 
helow  was  affirmed ;  and  it  was  held,  that 
the  declaration  sufficiently  shewed  a  duty  on 
the  part  of  the  defendant  safely  to  moor  and 
station  the  vessel,  and  a  breach  of  it. 

Error  from  the  Court  of  Exchequer. 

Case.  The  declaration  stated  that  before 
and  at  the  time  when,  &c.  the  defendant  (the 
plaintiff  in  error)  was  possessed  of  a  certain 
wharf  for  the  loading  and  unloading  of 
ships  and  vessels  on  the  banks  of  the  river 
Thames,  near  to  which  said  wharf  there 
then  was  certain  wood-work  before  then  by 
the  defendant  placed,  and  then  being  at  and 
upon  the  bottom  of  the  said  river,  over 
which  said  wood- work,  at  certain  states  of 
the  tide  of  the  said  river,  the  ship  or  vessel 
hereinafter  mentioned  would  float,  but  at 
other  states  of  the  said  tide  the  said  ship  or 
vessel  would  not  float,  of  all  which  premises 
the  defendant  before  and  at,  &c.  had  notice ; 
that  at  the  time  when,  &c.,  and  while  the 
defendant  was  so  possessed  of  the  said 
wharf  as  aforesaid,  the  plaintiff  was  pos- 
sessed of  a  certain  ship  or  vessel  of  great 
value,  to  wit,  &c.,  then  being  by  suffer- 
ance and  permission  of  the  defendant  at  and 
alongside  the  said  wharf  for  reward  to  the 
defendant  in  that  behalf,  and  the  defendant 
then  had  the  management  and  controul  of 
the  said  wharf,  and  the  mooring  and  station- 
ing of  ships  and  vessels  at  and  near  the 
same,  whilst  such  ships  and  vessels  were  at 
the  said  wharf  for  the  purpose  of  using  the 
same;  yet  the  defendant,  to  wit,  on  &c., 
unskilfully,  negligently  and  improperly 
placed,  moored  and  stationed  the  said  ship 
or  vessel  of  the  plaintiff  in  the  part  of  the 
said  river  near  the  said  wharf,  and  over  the 
said  wood- work,  and  unskilfully,  negligently 
and  improperly  detained  the  said  ship  or 
vessel  there  over  the  said  wood- work  for  a 
long  and  improper  time,  and  until  the  said 
ship  or  vessel  on  the  day  and  year  afore- 
said, upon  the  natural  and  usual  fall  of  the 
tide  in  the  said  river,  came,  fell,  and  lodged 
upon  and  struck  against  the  said  wood- 
work at  the,  bottom  of  the  said  river,  and 
there  remained  and  continued  upon  and 
striking  against  the  said  wood-work  for  a 
long  time,  to  wit,  &c,  and  thereby  then 
became  and  was  greatly  strained,  bilged, 
broken  and  injured,  Sec. 


Third  plea,  denying  that  the  defendant 
had  the  controul  of  the  wharf,  and  of  the 
mooring  and  stationing  of  vessels. 

At  the  trial,  before  Piatt,  B.,  at  the 
London  Sittings  after  Easter  term,  1846,  the 
jury  found  a  verdict  for  the  plaintiff  on 
the  third  plea.  A  rule  f«t«t  for  arresting  the 
judgment  having  been  refused  by  the  Coon 
of  Exchequer  (1),  the  defendant  below 
brought  a  writ  of  error  on  the  jadgnient 

Cleasby,  for  the  plaintiff  in  error  (the 
defendant  below),  Feb.  6th,  1848  (2).- 
The  declaration  which  charges  the  wharfinger 
with  unskilfully  mooring  a  vessel  at  an  im- 
proper place,  discloses  no  duty  for  the  breadi 
of  which  he  is  responsible.  The  qaestitm 
is  an  important  one  ;  and  it  is  quite  a  nev 
thing  to  attempt  to  make  a  wharfinger  liable 
for  an  accident  which  has  happened  to  a 
ship  in  the  river  when  moored  at  his  wbarl 
There  is  a  well-known  distinction  between 
docks  and  wharves.  Ships  in  dock  are  is 
the  custody  and  under  the  charge  of  the 
dock-owners ;  but  ships  moored  at  a  wharf 
are  not  under  the  charge  or  custody  of  the 
wharfinger. 

[WiGHTMAN,  J. — The  declaration  stata 
that  the  defendant  below  had  the  managt^- 
ment  and  controul  of  the  wbarf^  and  the 
mooring  and  stationing  of  vessels  at  asJ 
near  the  same.] 

It  is  not  stated  that  the  defendant  was 
employed  to  moor  or  station  the  ship,  cr 
that  there  was  any  reward  to  him  for  » 
doing ;  but  that  the  vessel  was  alongside 
the  wharf  for  reward  to  the  defendant. 
This  statement  does  not  involve  any  datv 
on  the  part  of  the  defendant  to  do  anj  act 
relative  to  mooring.  The  object  for  which 
wharves  are  constructed  is  not  the  moonii<: 
of  vessels.  Wharfage  is  chargeable  for  laxins 
goods  upon  the  wharf  —  Stephen  v.  Coster 
(8). 

[Wilde,  C.J.  —  The  declaration  roost 
mean  that  the  defendant  had  the  mana?- 
ment  of  the  wharf  in  respect  of  loading,  5rc , 

There  is  no  allegation  of  any  duty  ezrrp: 
that  of  a  wharfinger.     There  was  no  del* 

(1)  Wood  V.  Curling,  15  Mee.  &  Wei*,  l!!?*. 

(2)  Before  Wilde,  C.J.,  Coleridge,  J..  Wicfc 
man,  J,,  Krie,  J.  and  Williams,  J, 

(3)  I  W.  Ulack.  413,  423. 
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very  over  of  the    ship  into  the  care  of  the 
derendant. 

|^Wii.i>K,  C.J. It  appears  that  the  plain- 

tiff  parted  writh   his  controul  as  to  mooring 

the  ship  .3 

It    cannot    be    urged  that  by  virtue  of 

the  defendant's  employment  as  a  wharfinger, 

the  duty  of  mooring  was  cast  upon  him.   It 

can  only  be  argued,  that  the  allegation  as 

to  the  mooring   implies  an  employment  by 

the  plaintiff  of  the  defendant  for  the  purpose 

of  mooring. 

[^WiLDB,  C.J. — The  declaration  states, 
and  the  verdict  finds,  that  the  defendant  had 
the  management  of  the  mooring  and  station- 
ing.     That  excludes  everybody  else. 

^Kri^e«  J. — And  it  implies  an  undertak- 
ing to  use  ordinary  care  in  doing  it.] 

[^Williams,  J. — If  we  can  give  a  con- 
struction to  the  allegation  which  will  sup- 
port the  verdict,  that  construction  must  be 
given  to  it  after  verdict.] 

The  statement  of  negligence  in  the  decla- 
rxlion  is  nothing  of  itself,  unless  the  relation 
of  the  parties  raised  a  duty  binding  on  the 
defendant  to  use  due  care — Priestley  v. 
Fowler  (4). 

Martin^  for  the  defendant  in  error,  waa 
not  called  upon. 

Wilde,  C.J. — There  is  little  doubt  that 
the  declaration  is  perfectly  sufficient    What 
is  it  that  is  alleged  as  evidence  of  the  claim 
for  indemnity  against  the  wrong  which  the 
plaintiff  suffered  ?      It  is  stated  that  the 
'      wharf  was  used  for  profit,  that  it  was  pre- 
i      pared   in  a  certain  manner,  and  that  the 
I       vessel   was    alongside   for   reward   to   the 
I       defendant.    It  may  be  that  wharfingers  are 
i^      not  generally  bound  to  moor  ships.     Dif- 
ferent wharfingers  may  carry  on  their  busi- 
ness in  different  manners.     They  may  gain 
a  profit  from  the  mooring.    The  declaration 
here   sUtes  that  the   defendant  had  the 
ijj     management  and  controul  of  the  wharf  and 
k      ^^®  mooring  and  stationing  of  vessels  at  or 
L      near  it  What  can  be  the  meaning  of  having 
J.     the  stationing  but  controuling   the  place 
y^here  the  ship  was  to  be  placed  ?     Then 
It  IS  stated  that  the  defendant  unskilfully, 

\       Excb.  41  **'  *'  ^•'•'  1 ;  ■-  c.  7  Law  J.  Rep.  (n.8.) 
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negligently,  and  improperly  placed  and 
stationed  the  vessel  in  a  part  of  the  river  near 
the  wharf,  and  over  the  wood-work  which 
had  been  placed  there  by  the  defendant ;  and 
then  that  he  unskilfully,  negligently,  and 
improperly  detained  the  vessel  over  the  said 
wood-work  for  an  improper  time,  till  the 
vessel,  upon  the  fall  of  the  tide,  lodged  and 
struck  upon  it,  and  so  was  damaged.  The 
effect  of  the  whole  statement  in  the  declara- 
tion is,  that  the  defendant,  being  proprietor 
of  the  wharf,  the  plaintiff  came  to  use  it  for 
the  profit  of  the  defendant ;  that  the  defen- 
dant, who  knew  the  condition  of  the  wharf, 
placed  the  plaintiff's  vessel  where  it  was 
greatly  injured.  Is  not  that  a  state  of 
things  which  creates  the  right  to  indemnity 
stated  in  the  declaration  ?  If  such  right  is 
denied,  the  declaration  might  have  been 
demurred  to  ;  but  after  the  verdict  how  arc 
we  to  construe  it  ?  Are  we  to  look  out  for 
difficulties  in  the  construction  ?  It  would 
be  doing  violence  to  language  not  to  support 
the  verdict.  I  think  there  is  a  good  state- 
ment of  such  a  relation  between  the  parties 
as  brought  a  responsibility  on  the  defen- 
dant. The  declaration  states  that  he  had 
the  controul,  and  chose  to  place  and  station 
the  vessel  where  it  received  an  injury.  I 
cannot  see  any  just  foundation  for  the 
doubt  that  wharfingers  are  not  bound  safely 
and  securely  to  moor.  That  may  be  the 
case  generally  ;  but  in  this  case  the  defen- 
dant chooses  to  moor  for  profit,  and  in  doing 
so  he  unskilfully  does  that  which  causes 
the  damage.  I  think,  therefore,  that  he  is 
responsible  for  that  damage,  and  that  the 
judgment  of  the  Court  below  was  correct. 

Judgment  affirmed. 


1848 
June  9 
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WEBSTER  V.  CROUCH    AH1> 
ARROWSMITH. 


Pleading— Denmrrer — Certainty* 

A  declaration  stated  that  the  plaintiff  had 

divers  deaUngswith  the  ^f^^^^l/'J^^fZeen 
divers  accounts  remained  unsettled  **^^^^^. 
them  ;  that  the  plaintiff  had,  for  *^^^^^^^t^a 
modation  of  one  of  the  ^^f^^^^^*^^^    in 
divers  bills  of  exchange^  and  ^^^^^^n^^cd, 
consideration  that  the  plaintiff  then  »e 
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to  the  defendants  three  acceptances  as  foU 
lows : — 162. 6ff.  at  two  months^  21/.  I5s.  2d, 
at  three  months,  and  26/.  7s,  lid,,  dated  the 
7th  of  April,  at  five  months,  as  full  settle- 
ment of  debts,  the  defendants  promised  the 
plaintiff  to  return  to  him  the  acceptances 
drawn  by  the  said  defendant  as  follows : — 
28/.  Us,  and  28/.  Breach,  that  the  defen- 
dants did  not  return  the  acceptances: — 
Held,  on  special  demurrer,  that  the  declarar 
tion  was  ill  for  want  of  certainty, 

Assuropsit.  The  declaration  stated  that  the 
plaintiff  had  divers  dealings  with  the  defen- 
dant Crouch  alone,  and  also  with  Crouch  and 
the  defendant  Arrowsroith ;  that  divers  ac- 
counts remained  unsettled  between  the  plain- 
tiff and  the  defendants ;  that  the  plaintiff 
had,  for  the  accommodation  of  Crouch,  ac- 
cepted divers  bills  of  exchange,  and  there- 
upon, to  wit,  on  &c.  in  consideration  that  the 
plaintiff,  at  the  defendants*  request,  then  de- 
livered to  the  defendants  three  acceptances 
as  follows: — 16/.  6«.  at  two  months,  21/. 
1 5s,  2d,  at  three  months,  and  26^.  7s,  lid,, 
dated  the  7th  of  April,  at  five  months,  as 
full  settlement  of  debts,  the  defendants 
promised  the  plaintiff  to  return  to  him  the 
acceptances  drawn  by  the  said  Crouch,  as 
follows  :-«-28/.  15j.  and  28/.,  and  to  pay  to 
the  plaintiff  the  sum  of  15/.  towards  a  bill 
of  exchange,  drawn  by  the  defendant  Crouch, 
for  30/.  4^.  6d,,  which  would  become  due 
on  the  10th  of  May  1846.  Breach,  that 
the  defendants  did  not,  nor  would  return  the 
said  acceptances,  or  pay  to  the  plaintiff  the 
said  sum  of  15/. 

Demurrer,  assigning  for  causes  that  no 
sufficient  consideration  was  shewn  for  the 
defendants'  promise;  that  the  acceptances 
delivered  to  the  defendant  may  have  been 
worthless ;  that  the  declaration  was  defective 
in  certainty  in  not  stating  the  names  of  the 
parties  whose  acceptances  were  delivered  to 
the  defendant.     Joinder  therein. 

/.  Brown,  in  support  of  the  demurrer. 
— The  declaration  is  bad.  First,  there  is 
no  valid  consideration  for  the  defendants' 
promise.  The  consideration  is  not  con- 
nected with  the  inducement;  it  does  not 
appear  whose  ** accounts"  remained  un- 
settled, nor  whether  the  "  debts"  mentioned 
in  the  declaration  were  those  of  the  plaintiff 


or  of  third  parties.  Again,  aasmnini^  tbe 
debts  to  be  those  of  the  plaintiff,  snffide&t 
facts  are  not  stated  to  shew  that  the  giving 
of  the  acceptances  operated  as  a  settlement 
of  debts.  It  does  not  appear  whether 
the  bills  of  exchange  equalled  the  debts, 
or  whether  the  bills  were  n^rotiable.  The 
authorities  in  support  of  this  portion  of 
the  argument  are  Cumber  v.  WaMe{\\ 
Sibree  v.  Tripp  (2),  and  James  v.  WU- 
liams  (3).  Secondly,  the  declaiatioD  is  not 
sufficiently  certain.  It  does  not  even  state 
who  are  the  acceptors  of  the  bills.  Apfd- 
mans  v.  Blanche  (4)  shews  that  the  omission 
of  the  christian  names  of  persons  mentioned 
in  pleading,  unless  it  be  excused  by  aver- 
ment,  is  bad  on  special  demurrer.  He 
cited,  as  to  another  point,  Lynm  v.  Bnee{h) 
and  Reeves  v.  Heame(fi), 

Manning,  Serj,  contra. — ^The  declaratian 
is  good.  First,  there  is  a  valid  consider- 
ation for  the  defendants'  promise.  Whsterer 
may  be  the  nature  of  the  acceptances,  the 
parties  have  treated  them  as  a  settlemeot 
of  debts ;  and  whether  they  be  of  any  ?a]oe 
or  not  the  mere  delivery  of  them  to  die 
defendants  is  an  act  of  labour  sufficient  to 
support  the  declaration. 

[Alderson,  B. — Are  the  statements  io 
the  declaration  made  with  convenient  cer- 
tainty ?  The  plaintiff  does  not  state  whose 
debts  they  are.  The  plaintiff  may  amend, 
or  judgment  will  be  given  a^nst  him.] 

The  other  Barons  concurring, — 

Manning,  Serj,  elected  to  amend. 

Judgment  accordinghfCi)- 


(1)  lStra.426. 

(2)  15  Mee.  A.  Well.  28 ;  s.  e.  15  U«  J.  R•^ 
(N.S.)  Exch.  318. 

(3)  18  Ibid.  828  :  s.  &  14  Law  J.  Rip.  (iu) 
Exch.  220. 

(4)  14  Mee.  &  Wels.  154. 

(5)  2  H.  Blaek.  317. 

(6)  1  M«6.  &  Wels.  328 ;  s.  e.  5  Litr  J.  1^ 
(N.I.)  Exch.  156. 

(7)  Per  Pollock,  C.B.,  Ald«t«Ni,  B.,  R««f»^ 
and  Plait,  B. 


TRINITY  TERM,  1848. 


305 


1848 
June  9 


>.}■ 


CHERRY  V.  HEMIMO  AND  AN- 
OTHER. 


Covenant,  Construction  of, 

A  declaration  stated  that,  by  an  indenture 
between  the  plaintiff  and  the  defendants,  the 
plaintiff  sold  certain  letters  patent  to  the 
defendants,  and  that  the  defendants  cove- 
nanted to  pay  the  price  by  instalments:  pro- 
vided,  that  if  within  twelve  months  from  the 
date  of  the  indenture  the  defendants  should 
disapprove  of  the  patent,  and  of  their  diS" 
approbation  and  intention  to  sell  it  they 
should  give  notice  to  the  plaintiff,  the  payment 
of  the  instalments  should  be  suspended ;  and 
if  the  defendants  should  within  six  months 
after  notice  seU  the  said  patent,  and  retain^ 
ing  to  themselves  246/.  pay  over  the  surplus 
to  the  plaintiff,  the  covenant  for  payment  of 
the  entire  sum  should  cease*  But  if  the 
defendants  having  given  such  notice  should 
neglect  or  refuse  to  observe  all  the  other 
matters  or  things  in  the  proviso,  the  covenant 
for  payment  of  840/.  should  stand.  Aver- 
ment, that  the  defendants  gave  due  notice  of 
their  disapprobation  and  of  their  intention 
to  sell,  and  that  the  defendants  had  not  sold 
the  letters  patent.  Breach,  non-payment  of 
the  instalments.  Plea,  that  the  defendants 
were  ready  and  willing  and  endeavoured  to 
sell  the  letters  patent,  but  that  no  bond  fide 
sale  could  be  effected : — Held,  that  the  defeu" 
dants  net  having  sold  the  letters  patent  were 
liable  to  pay  the  nutaknenis. 

Covenant.  The  declaration  stated  that 
by  indenture,  dated  the  1st  of  March  1836, 
made  between  the  plaintiff  of  the  first  part, 
G.  W.  of  the  second  part,  G.  R.  of  the  third 
part,  and  the  defendants  of  the  fourth  part, 
the  parties  of  the  first,  second  and  third  parts 
bargained,  sold,  and  assigned  to  the  defen- 
dants certain  letters  patent;  that  the  de- 
fendants covenanted  with  the  plaintiff  to  pay 
to  her  840/.  by  instalments  as  thereiniJler 
mentioned,  that  is  to  say,  120/.,  the  first  in- 
stalment, on  the  1st  of  April  1837,  60/.  on 
the  1st  of  April  1838,  and  an  instalment  of 
60/.  yearly  on  the  1st  of  April  in  each  year ; 
provided  always,  that  if  at  the  expiration  of 
twelve  months  from  the  date  of  the  said 
indenture  the  defendants  should  not  approve 
of  the  working  of  the  said  patent  and  of  such 
their  disapprobation  and  of  their  intention  to 
sell  the  same  as  thereinafter  mentioned  they 
New  Sbries,  XVII.^Excheq. 


should  give  notice  in  writing  to  the  plaintiff, 
such  notice  not  to  be  given  before  the  1st  of 
March  1837  or  after  the  31st  of  March  1837, 
then  and  in  such  case  the  payment  of  the 
first  instalment  should  be  suspended ;  and 
if  having  given  such  notice  Uie  defendant 
should  within  six  months  after  the  date 
thereof  bond  fide  sell  and  dispose  of  the  said 
letters  patent  to  any  person  willing  to  pur- 
chase the  same  for  the  best  pnce  that  could 
be  reasonably  obtained,  and  out  of  the  pro- 
duce of  such  sale  pay  the  costs  of  such  sale, 
and  retain  to  themselves  246/.  and  pay  over 
to  the  plaintiff  the  net  surplus,  if  any,  then 
and  in  such  case  the  covenant  and  agree- 
ment for  payment  of  840/.  should  cease  and 
determine.  But  if  the  defendants  should 
neglect  to  give  such  notice,  or  having  given 
such  notice  should  neglect  or  refuse  to  ob- 
serve all  the  other  matters  and  things  in 
the  said  proviso  contained,  then  the  cove- 
nant for  payment  of  840/.  as  aforesaid  should 
be  and  stand  in  full  force,  and  the  said  first 
instalment  of  120/.,  in  case  the  same  should 
have  been  suspended  by  the  notice,  should, 
at  the  expiration  of  the  six  calendar  months 
from  such  notice,  revive  and  be  payable. 
Averment,  that  the  defendants  gave  due 
notice  of  their  disapprobation  of  the  said 
letters  patent  and  of  their  intention  to  sell 
the  same ;  that  six  months  from  the  date  of 
the  notice  elapsed  before  the  suit ;  and  that 
the  defendants  had  not  bond  fide  sold  the 
said  letters  patent  or  rendered  the  plaintiff 
an  account  of  the  sale,  or  of  the  costs,  or  of 
the  net  surplus.  Breach,  the  non-payment 
by  the  defendants  of  any  portion  of  the  said 
sum  of  840/. 

The  defendants  pleaded,  lastly,  that  after 
the  giving  the  notice  in  writing  to  the  plaintiff 
of  the  defendants'  disapprobation  of  the  said 
letters  patent,  and  of  their  intention  to  sell 
the  same,  and  within  and  during  the  period 
of  the  said  six  months  after  the  expiration 
of  the  notice,  the  defendants  were  ready  and 
willing,  and  endeavoured  and  offered  bond 
fide  to  sell  the  said  letters  patent  for  the  best 
price  that  conld  be  reasonably  obtained  by 
public  auction,  but  that  no  person  would 
become  the  purchaser,  and  no  bond  fide  wle 
could  be  effected ;  that  during  the  said  six 
months,  and  since,  the  defendants  have  been 
unable  to  sell  the  same ;  that  the  said  letters 
patent  have  remained  unsold  without  any  de- 
fault and  against  the  will  of  the  defendants; 
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that  the  same  have  been  and  always  were 
yalueless  and  uselessi  and  it  has  been  un« 
possible  to  sell  and  dispose  of  the  same. 

Demurrer,  assigning,  amongst  others,  the 
following  canses — that  although  by  the 
covenant  the  defendants  bound  themselves 
to  make  the  payments,  except  in  the  events 
specified  in  the  proviso,  yet  the  plea  does 
not  allege  the  happening  of  those  events, 
but  admits  that  those  events  failed,  and 
merely  alleges  that  the  failure  did  not  arise 
from  the  negligence  or  default  of  the  defen- 
dants.    Joinder  therein. 

7*.  Jones,  in  support  of  the  demurrer.— 
The  defendants  not  having  sold  the  letters 
patent  within  the  six  months  are  liable  to 
pay  the  instalments,  and  it  is  no  answer  for 
them  to  say  that  they  endeavoured  to  sell 
them,  but  were  unsuccessful. 

C  E.  Pollock^  contra. — It  is  a  sufficient 
answer  for  the  defendants  to  shew  that  ihey 
endeavoured  to  sell  the  letters  patent,  but 
were  unable  to  do  so.  The  construction 
contended  for  by  the  other  side  leads  to  an 
absurdity,  for  it  tends  to  shew  that  if  the 
defendants  had  sold  the  letters  patent  for 
the  small  sum  of  50/.  they  would  have  dis- 
charged themselves  from  iheir  liability  to 
the  instalments,  and  might  have  retained  to 
their  own  use  the  produce  of  the  sale.  Again, 
the  words  of  the  proviso  are :  if  the  defen- 
dants should  "  neglect  or  refuse  to  observe" 
the  matters  or  things  in  the  proviso  they 
shall  pay  840/.,  that  means  if  they  shall  wil- 
fully neglect  or  refuse ;  but  here  they  have 
not  been  guilty  of  any  wilful  neglect  or 
refusal,  as  they  have  used  their  best  endea- 
vours to  sell  the  patent. 

T,  Jones  was  not  called  on  to  reply. 

Pollock,  C.B. — The  plea  is  bad,  and 
the  plaintiff  is  entitled  to  judgment.  The 
defendants  contend  that  it  is  to  be  considered 
as  implied  in  the  bargain,  that  if  the  patent 
cannot  be  sold  it  is  the  same  thing  as  if  it  were 
sold.  That  indeed  might  be  so  if  the  patent 
had  been  repealed  by  scire  facias  by  means 
of  a  third  person,  or  if  it  were  the  case  of  a 
chattel  that  had  been  destroyed,  because  it 
is  an  implied  condition  in  such  a  case  that 
the  thing  shall  remain  in  specie.  But  the 
plea  in  this  case  states  merely,  that  not- 
withstanding the  defendants'  efforts  the 
article  remained  unsold.  We  cannot  extract 
from  the  plea  those  facts  which  are  neces- 


sary to  give  effect  to  the  argument  of  the 
defendant's  counsel.  The  defendants  have 
given  notice  of  their  intention  to  sell  the 
letters  patent,  and  so  far  have  suspended 
their  liability  to  pay  the  first  instalment. 
But  they  have  not  complied  with  the  rest  of 
the  agreement.  It  is  said,  indeed,  that  they 
have  not  been  guilty  of  a  wilful  neglect  or 
refusal  to  sell  the  patent,  because  they  have 
used  their  best  endeavours  to  dispose  of 
it.  But,  in  my  opinion,  the  meaning  of  the 
covenant  is  that  they  shall  actually  sell  it; 
and  as  they  have  not  sold  it,  they  have 
rendered  themselves  liable  to  pay  the  in- 
stalments. 

Aldbbson,  B. — I  am  of  the  same  ofiinion. 
The  defendants  have  bound  themselves  by 
indenture  to  pay  a  certain  sum  for  a  patent. 
The  indenture  of  sale  contains  a  proviso 
that  the  payments  are  not  to  be  ahsolnte 
if  the  defendants  give  a  certain  notice  and 
do  certain  acts ;  but  if  they  neglect  to  do 
those  acts,  they  are  liable  to  pay  the  instal- 
ments. The  condition  of  their  ceasing  to 
pay  the  instalments  is  that  they  do  the  acts. 
Here,  however,  they  aver*  not  that  they 
did  the  acts,  but  merely  that  they  endea- 
voured to  do  them.  The  plaintiff  is  entitled 
to  judgment. 

RoLFB,  B. — I  am  of  the  same  opinion. 
It  is  contended,  on  behalf  of  the  defendants* 
that  the  plaintiff's  constmctionof  this  cove- 
nant is  productive  of  hardship  on  the  defen- 
dants. I  do  not  assent  to  that,  but  I  think 
that  the  hardship  lies  on  the  other  side.  It 
is  consistent  with  this  covenant  that  the  day 
after  the  expiration  of  the  six  months'  notice, 
the  defendants  may  sell  this  patent  kat 
10,000^.,  in  which  case  the  plaintiff  would 
not  be  entitled  to  the  net  surplus  after  pay- 
ment of  the  expenses.  It  is  aigoed  that  the 
defendants  are  liable  to  pay  the  instalments 
only  in  the  event  of  their  being  guilty  of  a 
wilfiil  neglect  to  give  notice  or  to  sell ;  hot 
the  word  *' neglect"  means  "omit,**  and 
therefore  the  defendants  having  om^ted  to 
sell  are  liable  to  pay  the  instalments, 

Platt,  B.  —  The  indenture  contains  a 
proviso,  that  if  the  defendants  do  certain 
acto  they  shall  not  be  liable  to  pay  the  in- 
stalments: they  have  not  done  the  acts, 
therefore  they  are  liable  to  pay* 

Judgment  for  the 


TRINITY  TERM,  1848- 


307 


1848 
Feb 


18.     \ 
•7.    J 


WAIT  AND  ANOTHER  V.  BAKER. 


Cantract^'Sale  of  Goods-^When  Pro' 
perty  passes — Delivery  under  Bill  of  Lading 
— Appropriation, 

An  "  appropriation"  of  goods  under  a 
efmtraet  of  sale  may  mean  a  mere  election 
by  the  vendor^  where  he  has  the  right  him» 
self  to  choose  what  articles  he  will  supply 
in  performance  of  his  contract^  in  which  ease 
the  property  does  not  pass ;  or  it  may  mean 
that  both  parties  to  the  contract  have  agreed 
that  particular  goods  shall  be  the  articles 
to  be  suppUedf  and  yet  the  appropriation 
may  not  operate  so  as  to  pass  the  property. 
But  where  both  parties  have  agreed  that 
particular  goods  shall  be  the  article  con- 
tracted for  and  shall  become  the  property  of 
the  vendee^  and  nothing  further  remains  to 
be  done  in  order  to  transfer  the  goods,  that 
is  an  appropriation  which  operates  in  law  so 
as  to  vest  the  property  in  the  vendee. 

Under  a  contract  for  the  sale  of  goods,  to 
be  selected  by  the  vendor,  a  selection  and  a 
delivery  to  a  common  carrier  for  the  vendee 
is  a  delivery  to  the  vendee,  whose  agent  the 
carrier  becomes;  and  if  there  is  a  binding 
contract,  and  the  article  agrees  with  it,  such 
delivery  is  such  an  appropriation  as  leaves 
nothing  more  to  be  done  in  order  to  transfer 
the  goods,  and  therefore  the  property  passes* 
But  in  the  case  of  a  delivery  on  board  a  ship 
under  a  biU  of  lading  the  captain  is  in  poS' 
session  of  the  goods,  and  carries  for  and  on 
behalf  of  the  vendor,  and  the  delivery  does 
not  operate  as  in  the  ease  of  a  common  carrier, 
though  the  ship  be  expressly  hired  for  the 
vendee :  it  is  an  appropriation  only  in  the 
sense  of  an  election,  and  does  not  vest  the 
goods  in  the  vendee. 

Under  a  contract  for  the  sale  and  delivery 
of  barley,  to  be  according  to  sample,  for 
cash  on  receipt  ofbiUjof  lading,  the  vendor 
at  the  request  of  the  vendee  procured  a  ship 
for  him,  and  sent  him  the  charter-party, 
and  he  insured  the  ship.  The  vessel  was 
loaded  and  the  captain  gave  a  bill  of 
lading  to  the  vendor,  who  had  written 
to  the  vendee — ^*  I  hope  to  be  able  to  send 
you  the  invoice  and  bill  of  lading  on  Wed' 
nesday,**  A  day  or  two  after,  the  vendor 
called  and  left  the  invoice  and  unindorsed 
bill  of  lading  with  the  vendee;  but  afters 
wards,  upon  the  vendee  expressing  himself 


dissatisfied  with  the  samples  from  the  cargo, 
though  he  did  not  refuse  to  accept  it,  and 
tendered  the  price,  the  vendor  took  away  the 
bill  of  lading  and  indorsed  it  to  other  parties. 
The  vendee  having  on  the  arrival  of  the  ship 
obtained  part  of  the  cargo,'^Held,  that  the 
property  in  the  barley  had  not  passed  to  the 
vendee,  and  that  the  indorsees  of  the  biU  of 
lading  were  entitled  to  recover  the  value  in 
an  action  of  trover  against  the  vendee. 

Trover  for  500  bushels  of  barley. 

Pleas^First,  not  guilty ;  and  second,  not 
possessed. 

The  cause  was  tried,  before  Williams,  J., 
at  the  Somersetshire  Spring  Assizes,  1847, 
when  the  foUowing  appeared  to  be  the  facts 
of  the  case: — ^The  defendant,  who  was  a 
corn-factor  at  Bristol,  having  occasionally 
had  dealings  with  a  corn-factor  at  Ply- 
mouth, of  the  name  of  Lethbridge,  wrote 
to  him  there  from  Bristol,  on  the  5th  of 
December  1846,  as  follows^—"  I  hear  that 
the  crop  of  barley  in  the  south  of  Hamp- 
shire is  good  this  year,  and  that  at  Kings- 
bridge  tibe  price  is  low  compared  with  die 
markets  further  eastward.  If  you  are  doing 
anything  in  the  article  this  season,  and  can 
mike  me  an  offer  of  a  cargo,  I  have  no 
doubt  but  we  may  have  a  transaction.  Let 
me  hear  from  you  in  due  course.  Send  me 
sample  in  letter  describing  weight,  &c.'* 
On  the  9th  Lethbridge  wrote,  in  answer^ 
**  I  beg  to  inform  you  I  have  not  yet  com- 
menced buying  barley  in  the  Kingsbridge 
market,  farmers  there  standing  out  for  lOs, 
a  bag.  After  Saturday's  market  I  will  send 
you  a  sample  and  an  offer,  if  possible."  On 
the  14th  Lethbridge  wrote  to  the  defendant 
as  follows—*'  I  herewith  hand  you  samples 
of  common  and  chevalier  barley  of  the 
neighbourhood  of  Kingsbridge,  and  will 
engage  to  sell  you  from  400  to  500  quarters 
f.  o.  b.  at  Kingsbridge  or  neighbouring  port, 
at  40«.  per  quarter  common,  and  42s,  per 
quarter  chevalier,  in  equal  quantities,  for 
cash  on  handing  bills  of  lading,  or  acceptance 
at  two  months'  date  adding  interest  at  the 
rate  of  51.  per  cent,  per  annum,  subject  to 
your  reply  by  course  of  post."  On  the  1 6th 
the  defendant  replied — *'I  beg  to  accept 
your  offer  of  250  quarters  of  chevalier 
barley  at  42s,  per  quarter,  and  250  quarters 
common  at  40s,  per  quarter,  f.  o.  b.,  for 
cash  payments  on  receipt  of  bill  of  lading 
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and  invoice,  the  quality  of  which  to  be 
equal  to  the  samples  received  from  you 
to-day."  On  the  18th  Lethbridge  wrote  to 
the  defendant — "Your  favour  of  the  16th 
is  duly  to  hand,  and  note'  by  it  your  accept- 
ance of  my  offer  of  barley.  I  suppose  I  am 
to  take  up  a  vessel  at  the  least  possible 
freight  I  can  get  her  for;  please  instruct 
me  in  this,  and  say  if  for  Bristol  or  any 
other  port."  On  thie  19th  the  defendant 
wrote  in  answer — ''I  took  it  for  granted 
that  you  would  get  a  vessel  for  the  barley 
I  have  bought  of  you,  f.  o.  b.,  and  therefore 
did  not  instruct  you  to  seek  one.  I  trust 
that  you  will  be  particular  to  select  a  good 
ship,  and  at  the  lowest  possible  freight  for 
this  port,  and,  above  all,  take  care  that  the 
quality  of  the  barley  is  fully  equal  to  sample. 
A  party  who  will  take  part  of  it  is  extremely 
particular  in  these  matters,  and  the  samples 
are  sealed  and  held  in  the  custody  of  a  third 
party.  Please  to  advise  when  you  have 
taken  .up  a  vessel,  with  particulars  of  the 
port  she  loads  in,  so  that  I  may  get  insur- 
ance done  correctly."  After  some  further 
correspondence  respecting  the  amount  of 
freight,  Lethbridge  wrote  on  the  2drd  to 
the  defendant,  saying,  "  I  now  send  you 
copy  of  charter-party  of  the  Emerald,  which 
vessel  will  sail  for  the  port  of  loading  to-day 
or  to-morrow,  and  I  will  lose  no  time  in 
getting  her  loaded."  The  defendant,  by  let- 
ter, dated  the  24th,  acknowledged  the  receipt 
of  the  charter-party,  which  was  dated  on  the 
22nd,  not  under  seal,  and  was  in  the  name  of 
Lethbridge,  to  load  at  Dartmouth,  a  portion 
to  be  filled  up  at  Salcombe,  to  proceed  to 
Bristol,  and  deliver  on  payment  of  freight. 
On  the  28th  Lethbridge  wrote  to  the 
defendant— **  the  Emerald  will  commence 
loading  to-day.  I  hope  to  hand  you  bill 
of  lading  in  the  course  of  the  week."  And, 
again,  on  the  1st  of  January  1847-—"  I  hope 
to  be  able  to  send  you  invoice  and  bill  of 
lading  of  Emerald  on  Tuesday  or  Wednes- 
day." Also  on  the  6th  of  January  he  wrote 
to  the  defendant — "  The  Emerald  is  nearly 
loaded ;  expect  the  bill  of  lading  to-day  or 
to-morrow«  1  expect  to  be  in  Exeter  on 
Friday,  when  it  is  very  likely  I  shall  run 
down  and  see  you."  The  vessel  was  loaded 
with  chevalier  and  common  barley ;  and  on 
the  7th  of  January  Lethbridge  received  from 
the  master  the  bill  of  lading  of  the  cargo, 
which  was  therein  expressed  to  be  deliver- 


able at  Bristol  to  the  order  of  Lethbridge, 
on  assigns  paying  the  freight  as  per  chioter. 
On  the  8th  Lethbridge  was  at  Bristol,  ind 
called  upon  the  defendant  at  his  office  there, 
and  left  with  him  the  invoice  and  unindotBed 
bill  of  lading.  He  returned  in  about  four 
hours,  when  after  objection  made  by  the 
defendant  to  take  the  caigo  at  the  contiact 
price,  because  he  considered  the  samples 
produced  from  the  cargo  were  of  infioior 
quality  to  those  previously  sent,  a  tender  of 
Uie  contract  price  was  made  under  protest; 
but  Lethbridge  asserting  the  quality  of  the 
samples  from  the  bulk  to  be  equal  to  the 
previous  sample,  declined  the  money  unless 
it  was  to  be  in  final  settlement.  The  defen- 
dant expressed  himself  dissatisfied  with  the 
barley,  but  said  "  I  accept  the  cargo,'*  and  he 
tendered  Lethbridge  the  price  in  mcmey. 
Lethbridge,  however,  said  he  would  not 
settle  with  the  defendant  on  those  terms, 
refused  to  indorse  the  bill  of  lading,  and 
took  it  away,  saying  he  considered  the 
transaction  at  an  end.  The  defendant  did 
not  object  to  Lethbridge  taking  the  luU  of 
lading.  There  had  been  a  considerable  rise 
in  the  market ;  and  the  same  day  Lethbridge 
went  to  the  plaintiffs,  who  were  com-&ctois 
at  Bristol,  and  indorsed  the  bill  of  lading  to 
them,  receiving  the  usual  advances.  Upon 
the  Emerald  arriving  at  Bristol  the  defen- 
dant went  on  board,  and  representing  him- 
self as  the  merchant  owning  Uie  cargo,  began 
to  discharge  it,  and  obtained  1,240  boaheb 
of  the  barley,  value  422/.  14s.,  when  the 
plaintiffs  coming  on  board  and  presentiag 
the  bill  of  lading  to  the  captain,  the  xemaia- 
der  was  delivered  to  them,  and  they  paid 
the  freight. 

The  jury  found  that  the  defendant  did  not 
refuse  to  accept  the  cargo,  and  that  he  had 
made  an  unconditional  tender  of  the  pries  to 
Lethbridge ;  but  they  found  that  Lethbridge 
was  not  an  agent  intrusted  with  the  bill 
of  lading  by  the  defendant.  His  Lordship 
thereupon  directed  a  verdict  for  the  plaintiff 
for  422/.  I4f.,  with  leave  to  the  defendant 
to  move  to  enter  a  verdict  for  him. 

Crowder  {Barstow  and  Greenwood  with 
him)  appeared  to  shew  cause  (Feb.  5),  but 
the  Court,  after  the  reading  of  the  Jiidge*s 
notes  of  the  trial,  called  on— 

BuU  and  M,  Smithy  in  support  of  the  rule 
(Feb.  5  and  7).«— The  first  question  is,  whe- 
ther, having  regard  to  the  particular  trans- 
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action  and  the  terms  of  the  original  contract, 
it  was  not  the  intention  of  the  parties  that 
the  property  should  pass  hy  the  delivery  on 
board.  The  contract  was  for  the  sale  of 
500  quarters  of  barley,  to  be  delivered  free 
on  bcwrd  the  ship  of  Uie  vendee,  and  not  of 
the  vendor.  As  between  the  vendor  and 
the  vendee  the  transfer  of  the  bill  of  lading 
was  not  necessary  to  pass  the  property.  If 
the  ship  had  gone  down  during  the  voyage 
the  loss  would  have  been  the  vendee's. 

[Parke,  B. — Surely  the  party  who  had 
the  bill  of  lading  was  entitled  to  the  cargo.] 

The  vendee  writes  and  instructs  the 
vendor  to  select  a  vessel  for  him,  and  the 
delivery  on  board  the  Emerald  was,  in  truth, 
a  delivery  on  board  a  vessel  which  was  hired 
for  the  vendee,  and  was  at  his  risk.  The 
case  is  the  same  as  though  Lethbridge  were 
suing;  for  though  generally  it  may  be 
necessary  that  the  bill  of  la&ng  should  be 
indorsed  in  order  to  pass  the  property,  that 
is  not  the  only  mode  in  which  as  between 
vendor  and  vendee  property  passes.  Pay- 
ment is  not  a  condition  precedent  to  the 
passing  of  the  property.  In  this  case  the 
property  passed  as  much  as  if  there  had  been 
an  express  contract  that  it  should  do  so, 
but  there  was  no  bill  of  lading  indorsed. 
Though  the  charter-party  is  in  Uie  name  of 
the  vendor,  yet  the  vendee  might  be  sued 
for  the  freight;  for  although  the  contract 
for  freight  was  made  by  the  vendor,  yet  as  it 
was  made  by  him  for  and  as  the  agent  of  the 
vendee  it  is  the  same  as  if  made  by  a  third 
party  employed  by  the  vendee.  The  defen- 
dant wrote  for  information  as  to  the  vessel's 
port  of  loading  that  he  might,  as  he  expressly 
said,  get  the  insurance  done ;  so  that  it  is 
clear  the  risk  after  delivery  on  board  was 
to  be  the  defendant's.  Suppose  he  had  had 
his  own  ship  at  the  port  of  lading. 

[Pakxb,  B.— 'The  question  is,  when  ac- 
cording to  this  contract  was  the  property 
intended  to  vest?] 

But,  frurther,  on  the  8th  of  January  the 
bill  of  lading  and  invoice  were  left  at  the 
defendant's  counting-house,  and  the  invoice 
was  never  taken  away.  Subsequently,  after 
some  dispute  as  to  the  quality  of  the  barley, 
the  money  was  tendered,  and  then  Leth- 
bridge took  up  the  bill  of  lading  and  carried 
it  away.  This  was  a  fraud,  for  there  had  been 
an  appropriation  of  the  cargo,  an  offer  and 
acceptance,  and  the  transfer  was  complete. 


[Parke,  B.-— The  original  contract  might 
be  satisfied  by  the  delivery  of  any  caigo 
answering  to  die  samples.  When  then  was 
the  acceptance  of  the  cargo  complete? 
"  Appropriation"  may  mean  selection,  or  an 
agreement  that  the  particular  cargo  shall 
be  the  thing  transferred.  If  the  terms  of 
the  contract  are  such  as  to  shew  that  the 
parties  intended  that  the  property  should 
pass  by  the  mere  agreement  for  «de,  then 
by  the  law  of  England  it  passes,  though  by 
the  Roman  law  it  does  not.] 

If  the  property  had  not  previously  passed 
by  the  delivery  on  board,  it  vested  by  what 
took  place  at  Bristol.  The  vendor  there 
offered  the  cargo,  which  the  vendee  accepted. 

[Parke,  B. — It  is  quite  clear  that  the 
vendee  reserves  to  himself  the  bill  of  lading ; 
and  the  question  is,  for  what  purpose? 
Clearly  to  keep  a  lien  on  the  cargo,  and  if 
so,  when  did  the  property  pass  ?] 

It  passed  as  soon  as  the  vendee  agreed 
to  take  it.  An  unpaid  vendor  has  a  lien ; 
but  here  there  was  a  tender  of  the  price, 
which  was  equivalent  to  payment,  and  the 
lien  was  at  an  end.  Suppose  Lethbridge 
had  taken  the  money  and  not  indorsed  ^e 
bill  of  lading. 

[Parke,  B.— -The  goods  are  put  on  board 
to  be  carried  for  Lethbridge,  and  not  as  the 
defendant's  goods.] 

[Alderson,  B. — Is  it  clear  that  the  de- 
fendant did  accept  the  cargo  without  some 
condition  as  to  the  quality  of  the  com?] 

[Parke,  B.— He  must  accept  it  as  agree- 
ing with  the  sample.] 

The  jury  found  there  was  no  refrisal  to 
accept. 

[RoLFE,  B. — ^They  did  not  find  there 
was  an  unconditional  acceptance.] 

[Parke,  B.— 'As  soon  as  Lethbridge 
said  there  was  an  end  of  the  matter,  it 
clearly  could  not  pass.] 

It  had  previously  passed  at  Pljrmouth. 

[Alderson,  B.  — -  Suppose  Lethbridge 
had  delivered  on  board  wheat  instead  of 
barley,  would  the  defendant  have  been 
bound  to  take  it  ?] 

Lethbridge  never  intended  to  keep  the 
bill  of  lading.  He  says,  I  shall  send  you 
(the  defendant)  the  bill  of  lading. 

[Platt,  B. — ^When  was  the  time  when 
both  parties  agreed  that  that  particular 
barley  should  be  the  subject  of  the  con- 
tract ?] 
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The  case  of  Ogle  v.  Atkinson  (I)  is  in 
point  There,  A.  being  indebted  to  the 
plaintiff,  accepted  an  order  to  purchase 
goods  for  him  at  R,  and  put  them  on  board 
Uie  plaintiff's  vessel,  sent  for  them,  as  the 
plaintiff's  goods,  advised  him  of  the  ship- 
ment for  the  plaintiff's  risk  and  on  lus 
account,  and  remitted  him  the  invoices. 
He  procured  the  master  to  sign  the  bill  of 
lading  to  the  order  of  blank.  It  was  held, 
that  the  property  in  the  goods  was  changed 
by  the  delivery  on  board,  and  that  a  sub- 
sequent indorsement  of  the  bill  of  lading 
to  another  party  was  inoperative.  A  condi- 
tional appropriation  is  not  uncommon. 
Lethbridge  here  wrote,  and  said,  I  shall 
send  you  the  bill  of  lading ;  and  the  subse- 
quent taking  and  parting  witii  it  to  another 
was  in  fraud  of  that  contract  What  passed 
between  them  in  the  defendant's  counting- 
house  amounted  only  to  a  discussion  as  to 
the  quality,  and  the  jury  have  negatived 
the  idea  of  the  defendant's  having  refused 
the  cargo. 

Parke,  B.-*I  am  of  opinion  in  this  case, 
that  the  rule  ought  to  be  discharged.  It  is 
clear,  the  original  contract  between  tiie  par- 
ties was  not  for  a  specific  chattel,  but  would 
be  satisfied  by  the  delivery  of  any  500 
quarters  of  com  answering  to  what  were 
agreed  to  be  delivered.  Therefore,  by  the 
original  contract  no  property  passed.  That 
does  not  admit  of  the  least  doubt  Then, 
in  order  to  deprive  the  original  owner  of 
the  property,  you  must  shew  in  this  form 
of  action  (which  is  an  action  for  the  pro- 
perty, because  the  plaintiffs'  claim  is  under 
the  original  contract)  that  at  some  subse- 
quent period  the  property  passed.  It  may 
be  admitted,  if  a  person  orders  goods,  al- 
though they  are  to  be  selected  by  the  vendor, 
and  to  be  delivered  to  a  common  carrier  and 
sent  to  the  vendee,  that  as  soon  as  the  ven- 
dor has  selected  the  goods  and  means  to 
deliver  them  in  performance  of  his  contract, 
and  delivers  them  to  the  carrier,  the  carrier 
becomes  the  agent  of  the  vendee,  and  such  a 
delivery  of  goods  is  a  delivery  by  tiie  vendor 
to  the  vendee ;  and  if  there  is  a  binding  con- 
tract between  them,  either  by  note  in  writing 
or  by  part  pa3nnent,  or  subsequentiy  by 
part  acceptance,  then  there  is  no  doubt  that 

(1)  5  Taant  759. 


the  property  passes  by  the  delivery  to  the 
carrier,  provided  the  article  agrees  with  the 
contract  Now,  in  this  case  it  Is  said, 
the  delivery  on  board  ship  is  eqiuTslent 
thereto,  because  the  ship  was  eagaged  by 
Lethbridge  as  agent  for  the  defendant 
But  assuming  that  were  so,  the  aetoal 
delivery  on  board  was  not  a  ddiTeiy  to 
the  defendant,  but  a  delivery  to  the  cap- 
tain to  be  carried  under  a  bill  of  lading. 
Now,  the  bin  of  lading  indicates  for  whom 
the  master  of  the  vessel  is  to  cany  the 
goods :  he  agrees  thereby  to  cany  tliem  as 
agent  for  and  on  account  of  Lethbridge,  and 
to  deliver  them  to  Lethbridge  if  he  does 
not  make  an  assignment  of  the  bill  of  lading, 
and  to  deliver  to  the  assignee  of  the  bill  of 
lading  if  it  is  aftervrards  assigned.  Then 
the  master  continues  in  possession  of  the 
property,  not  as  in  the  case  of  an  otdinaiy 
common  carrier,  but  as  a  person  canying 
on  behalf  of  Letiibridge.  Then  yon  find  by 
looking  at  the  contract,  that  for  some  purpose 
or  sQother  (and  there  is  no  breach  of  duty  or 
improper  act  on  the  part  of  Lethbridge)  he 
stipulates  that  the  price  is  to  be  paid  on 
the  delivery  of  the  bill  of  lading,  and  the 
bill  of  lading  is  clearly  contemplated  by  that 
contract  to  be  a  bill  of  lading  by  which 
Lethbridge  is  to  preserve  the  oontronl  over 
the  property.  I  think  it  follows  that  the 
500  quarters  of  com  being  delivered  to  the 
captain  to  be  carried  for  Lethbridge  are  not 
in  the  same  situation  that  500  qoarten  of 
com  delivered  to  a  common  carrier  by  order 
of  the  consignee  would  be ;  and,  therefere* 
that  the  act  of  delivery  did  not  pass  the  pro- 
perty in  this  case.  Then  what  other  sab- 
sequent  act  was  there  to  pass  the  piopeitj^ ; 
because  it  is  admitted  by  the  defendant's 
counsel  that  unless  there  was  a  subseqneat 
appropriation  of  the  500  quarters  thepropoty 
did  not  pass?  Now,  the  word  "apprppna- 
tion"  may  be  understood  in  different  senses. 
It  may  be  understood  to  mean  an  electioB  on 
the  part  of  the  vendor,  where  he  has  a  i%ht 
to  choose  the  article  which  he  will  supply 
in  performance  of  his  contract ;  that  may 
be  called  an  appropriation,  and  the  eoatext 
will  shew  when  the  word  is  used  in  that 
sense;  or  it  may  mean  that  both  parties 
have  agreed  that  a  particular  thing  shaD  be 
the  article  to  be  delivered  in  purraanee  of 
the  contract;  and  yet  the  property  may  not 
pass,  as,  for  instance,  in  Um  case  oi  an 
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PAVIELL  V.  THE  EASTERN  COUN- 
TIES RAILWAY  COMPANY. 


Arbitration —  Corporation — Railway  Com- 
pany— Attorney t  Authority  to  refer  Cause, 

An  attorney  appeared  for  a  corporation 
in  an  action  of  debt^  and  consented  to  a 
Judge^s  order ^  referring  **  all  claims  made  in 
the  aetion^^  to  an  arbitrator.  The  arbitrator 
having  awarded  to  the  plaintiff  a  sum  actually 
claimed  in  the  action, — Held,  that  the  ques* 
tion,  whether  that  sum  was  a  debt  or  not  was 
submitted  to  the  arbitrator,  and  that  his  deci- 
sion on  the  point  was  final,  even  if  erroneous. 

Held,  also,  that  an  attorney  authorized  to 
appear  for  a  party  in  a  suit  has  incidentally 
authority  to  refer  it  wtthout  any  fresh  autho' 
rity  to  that  effect,  and  that  the  attorney 
having  appeared  for  the  corporation,  to  the 
knowledge  of  the  directors,  the  corporation 
were  hound  by  his  acts  as  attorney,  though 
he  was  not  authorized  to  appear  by  an  au- 
thority under  seaL 

In  this  case,  the  plaintiff  had  issaed  a 
writ  in  debt  against  the  Eastern  Counties 
Raflway  Company,  who  had  appeared  by 
an  attorney.  No  farther  proceedings 
were  taken  in  the  action,  but  the  attor- 
ney, who  had  appeared  for  the  company, 
consented  to  a  Judge's  order,  referring 
'*  the  claims  in  that  action*'  to  an  arbitra- 
tor. It  appeared,  by  the  affidavits,  that 
the  plaintiff  sought  to  recover,  before  the 
arbitrator,  sums  between  3,0001.  and 
4,000/.,  which,  it  was  admitted,  were  debts, 
and  a  sum  of  10,S07/.,  which  the  railway 
company  contended,  if  recoverable  at  all, 
was  to  be  recovered  as  unliquidated  damages, 
and  not  as  a  debt;  and  conse<]uently,  as 
they  contended,  this  was  not  included  in 
the  submission.  The  arbitrator  made  his 
award,  directing  the  company  to  pay  the 
plaintiff  14,410/.  1$.  It  appeared,  by  the 
affidavits,  that  the  directors  of  the  company 
were  aware  that  the  attorney  had  appeared 
for  the  company ;  but  that  he  had  no  au- 
thority under  seal  to  appear,  and  was  not 
expressly  authorised  by  the  directors  to 
refer  the  action. 

In  last  term,  a  rule  had  been  obtained, 
under  the  1  &  2  Vict.  c.  110,  calling  on  the 
company  to  shew  cause  why  they  should 
Nbw  Sbribs,  XVII.— Exchbq. 


not  pay  to  the  plaintiff  14,41  OZ.  7s.,  the 
amount  awarded  to  him. 

Martin,  Willes,  and  Prentice  now  shewed 
cause. — The  Court  in  last  term  refused  to 
set  aside  this  award  (1),  but  the  company 
are  desirous  of  raising  the  questions  on  the 
record;  and  the  Court  will  not  decide  a 
question  involving  so  large  an  amount  in  a 
summary  manner,  without  appeal,  but  will 
rather  put  the  plaintiff  to  bring  his  action. 

[Pollock,  C.B.— The  decision  of  this 
Court  is  an  authority  against  you ;  but  if, 
notwithstanding  that,  you  can  raise  any 
doubt  in  any  one  member  of  the  Court  as  to 
whether  you  may  not  plead  with  success  a 
defence  to  an  action  on  this  award,  we 
ought  not  to  decide  in  this  summary  manner 
without  an  appeal.] 

The  reference  in  this  case  was  solely  of 
the  action,  which  was  in  debt,  and  gave  the 
arbitrator  no  authority  to  decide  on  anything 
which  was  not  a  debt.  The  decision  of  the 
arbitrator,  though  erroneous,  is  conclusive 
on  all  matters  submitted  to  him,  but  he 
cannot  enlarge  his  jurisdiction  by  an  erro- 
neous decision  as  to  what  his  jurisdiction  is. 
Suppose  that  an  action  of  debt,  and  only  an 
action  of  debt,  being  referred  to  him,  he  had 
adjudicated  on  an  action  for  an  assault,  and 
had  decided  that  that  was  a  debt,  could  it  be 
said  that  the  parties  were  to  be  bound  by  sucK 
an  award  ?  The  arbitrator  is,  in  this  respect, 
like  an  inferior  court,  which  cannot  give 
itself  jurisdiction  by  its  erroneous  finding— 
Roberts  v.  Humby  (2).  On  this  principle 
the  Court  of  Queen's  Bench  quashes  con* 
victions,  when  the  Justices  have  acted  with- 
out jurisdiction,  though  they  have  erro- 
neously decided  that  they  have  jurisdiction, 
or  grants  a  mandamus  to  compel  them  to 
entertain  a  complaint,  though  they  have 
erroneously  decided  that  they  have  no  juris- 
diction, yet  the  decision  of  a  Justice  on  a 
matter  within  his  jurisdiction  is  as  conclu- 
sive as  an  award  on  matters  within  the  sub- 
mission. 

[Alderson,  B. — The  arbitrator  must,  no 
doubt,  come  to  a  determination  as  to  whe- 
ther a  matter  is  within  the  submission  or 

(1)  Sinoe  reported,  Faviell  v.  Eattem  Counties 
Railway  Company,  amte,  p.  223. 

(2)  3  Mee.  &  Wela.  120:  s.  c.  7  Law  J.  Rep.  « 
(m^.)  Eicb.  45. 
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ADAMS  AND  ANOTHER  V.   FREE- 
MANTLE  AND  OTHERS. 


Prerogative  —  Revenue  —  Removal  of 
Cause, 

A  vesself  having  a  quantity  of  fire  arm 
on  boards  was  seized  by  the  officers  of  the 
Board  of  Customs,  and  after  being  detained 
for  some  time^  was  delivered  up,  uncondition* 
aUg,  to  the  owners.  An  action  of  trespass 
having  been  commenced  in  the  Court  of  Com* 
mon  Pleas,  for  such  seizure  and  detention, 
this  Court  made  a  rule  absolute  in  the  first 
instance,  upon  the  application  of  the  Attorney 
General,  for  the  removal  of  the  cause  into 
this  court. 

This  was  an  action  of  trespass,  com- 
menced in  the  Court  of  Common  Pleas  by 
the  plainti£f8  the  registered  owners  of  a 
vessel  called  the  Black  Cat,  against  the  de- 
fendants, officers  of  the  Board  of  Customs, 
for  seizing  and  detaining  that  vessel.  It 
appeared  that  the  vessel  was,  on  the  22nd 
of  January  1847»  cleared  outwards  at  the 
Custom  House  in  the  usual  way  for  Gibral- 
tar, with  a  cargo  consisting  of  a  quantity  of 
fire-arms  and  other  military  accoutrements. 
The  vessel  was  seised  by  the  Customs  on 
the  alleged  ground,  as  the  platntiffii  believed, 
that  the  exportation  of  dits  cargo  was  in 
contravention  of  the  Foreign  Enlistment 
Act,  but  after  the  vessel  had  been  detained 
for  some  time,  she  was  delivered  up  uncon- 
ditionally, and  proceeded  on  her  voyage. 
Two  mondis  afterwards  this  action  was 
commenced.  Notice  having  been  given  by 
the  solicitor  to  ihe  Customs  that  counsel  on 
behalf  of  the  Crown  and  of  the  defendants 
would  move  this  Court  that  the  said  action 
be  removed  out  of  the  Court  of  Common 
Pleas  into  the  office  of  pleas  in  this  court,— 

The  Attorney  General  now  moved  ac- 
cordingly.—He  had  no  affidavit,  but  stated 
the  facts  as  Attorney  General. 

Greenwood,  for  the  plaintiffs.*— It  is  sub- 
mitted that  the  Court  ought  not  to  grant 
this  application.  In  the  first  place,  there 
ought  to  be  an  affidavit  on  die  part  of 
the  defendants,  fimn  which  the  Court  may 
see  that  the  revenue  of  the  Crown  wUl  be 
affected  by  this  action.  The  course  of 
authorities,  almost  without  exception,  shew 
that  such  an  affidavit  is  necessary.     In 


Manning* s  Exchequer  Practice,  p.  19^,  it 
is  laid  down  thus:  "  Where  the  state  of  the 
pleadings  sufficiently  discloses  the  qneatiom 
intended  to  be  raised^  no  affidavit  of  a  motion 
to  remove  the  proceedings  seems  to  be 
necessary.  In  other  cases  an  afiidavit  is 
required  from  which  it  must  appear  that  the 
matters  in  dispute  relate  to  the  revenae." 
The  Attorney  General  v.  HaUett{l)  is  tfae 
only  case  in  which  a  motion  of  this  natore 
was  allowed  to  be  made  without  affidavit, 
and  there  matter  appeared  on  the  fiioeof  the 
pleadings  to  shew  Uiat  the  Crown  was  in* 
terested.  He  cited /«  re  i!rtii^raMM(2X  The 
Attorney  General  v.  Kingston  (8),  — ^-  v. 
(4),  BenengfiM  v.  Stratfor^S). 


[Pabxe,  B.— The  Court  always  give  the 
Attorney  General  credit  for  slating  the 
truth.] 

\_The  Attorney  General  slated  that  he 
had  an  affidavit  of  the  &cts  if  the  Court  had 
thought  it  necessary  that  one  should  be 
used.] 

Secondly,  in  point  of  &ct  the  dxeuffl- 
stances  of  the  case  are  such  that  the  revenue 
of  the  Crown  cannot  be  affected;  if  it  ever 
could  have  been  so,  it  cannot  now,  for  loog 
before  the  present  action  was  brau^  the 
vessel  and  cargo  had  been  delivered  np 
unconditionally  to  the  plaintiff.  In  the 
note  to  BerehoU  v.  Candy  (6)  it  appears  the 
Court  refused  to  remove  an  action  taronght 
against  an  officer  of  the  Custoois  for  the 
seizure  of  a  ship,  where  an  informatioa 
having  been  laid  against  the  plaintiff,  a 
verdict  had  been  found  for  him,  for  tlw  Crowa 
had  no  longer  any  interest  in  the  matter. 
He  cited  Bishop  v.  Warner  {;!\  Cmmtkerze 
V.  CampbM{fi%  Beningfield  v.  Sirmtford. 

Poixocx,  C«B. — ^I  have  no  doubt  at  sU 
about  the  matter.  In  my  opinion,  tiie  esose 
should  be  removed  into  this  court. 

Paekb,  B.— There  is  nothing  in  thefocts 
of  the  case  to  shew  that  the  vessel  in  ques- 
tion may  not  have  been  forfeitahle  at  t^ 

(1)  U  Mee.  &  Well.  97;  •.€.  15  Um  J.  Bcp. 
(n.8.)  Exeh.  246. 

(2)  1  Price,  206. 

(3)  8  Mee.  &  Web.  163 ;  s.  e.  11  Uw  J.  lUp. 
(ir.8.)  Exeh.  72. 

(4>)  Anetr.  205. 

(5)  8  Price,  584. 

(6)  Banbaiy,  34. 

(7)  Hardree,  198. 

(8)  Aastr.  205,  n. 
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entertained  before  him.  Then  was  the  time 
for  them  to  apply  to  a  Judge  to  revoke  his 
authority,  on  the  ground  that  he  was  ex- 
ceeding his  authority,  if  he  really  was  doing 
so,  which  must  depend  on  the  construction 
of  the  submission,  which  gives  him  authority. 
Instead  of  doing  so,  they  lie  by,  and  take 
the  chance  of  an  award  in  their  favour.  The 
arbitrator  has  decided  that  this  *' claim" 
is  a  debt,  and  that  was  the  very  point  sub- 
mitted to  him,  on  which,  therefore,  his  deci- 
sion is  final.  As  to  the  other  point  it  would 
be  monstrous  if  parties  suing  a  corporation 
were  bound  to  seek  for  an  authority  under 
seal  given  to  the  attorney  for  each  step. 
They  would  be  grievously  injured  if  that 
was  the  case. 

RoLFE,  B.  concurred  on  both  points. 

Platt,  B. — I  think  that  an  attorney  who 
has  been  duly  authorized  to  appear  for  a 
lit^nt  has  incidentally  authority  to  con- 
duct the  cause,  and  to  refer  it.  If  he  does 
wrong  he  may  be  responsible  to  his  client ; 
but  his  client  is  bound.  In  the  present  case 
the  attorney  in  fact  appeared  for  the  com- 
pany ;  the  company  had  notice  that  he  had 
done  so,  and  did  not  interfere,  but  suffered 
the  proceedings  to  go  on  ;  and  I  think  they 
arc  now  estopped  from  denying  that  he  was 
duly  authorized  to  appear  for  them.  As  to 
the  other  point  I  concur. 

Rule  absolute. 


1 848.     \ 
May  31.  j 


PRATT  V,   PRATT  AND  OTHERS. 


Pleading — Trespass  to  Goods — Conver^ 
sion — Matter  of  Aggravation. 

A  declaration  in  trespass  to  goods  charged 
the  defendant  with  talcing  and  carrying  them 
away,  and  also  with  converting  them  to  his 
own  use : — Held,  that  such  conversion  was 
merely  matter  of  aggravation,  and  a  plea  to 
the  whole  declaration  justifying  the  taking  the 
goods  and  carrying  them  away,  but  omitting 
to  justify  their  conversion,  was  a  good  plea. 

Trespass.  The  declaration  alleged  that 
the  defendants,  on  &c.,  with  force  and  arms, 
&c.,  broke  and  entered  a  certain  dwelling- 
house  of  the  plaintiff,  and  then  in  the 
])lain tiff's   occupation,   and  then   made   a 


great  noise  and  disturbance  therein,  and 
stayed  and  continued  therein  making  such 
noise  and  disturbance  for  &  long  time,  to 
wit,  &c.,  and  then  forced  and  broke  open, 
broke  to  pieces  and  damaged  divers,  to  wit, 
two  windows  of  the  plaintiff,  &c.  of  great 
value,  &c.,  and  also  during  the  time  afore- 
said, &c.,  with  force  and  arms  seized  and 
took  divers  goods  and  chattels  of  the  plain- 
tiff, to  wit,  &c.,  then  found  and  being  in 
the  said  dwelling-house,  &c.,  and  carried 
away  the  same,  and  converted  and  disposed 
thereof  to  their  own  use.  By  means  of 
which  several  premises  the  plaintiff  and  his 
family  were  during  all  the  time  aforesaid 
not  only  greatly  disturbed  and  annoyed  in 
the  peaceable  possession  of  the  said  dwell- 
ing-house of  the  plaintiff,  but  the  plaintiff 
was  also  during  all  that  time  hindered  and 
prevented  from  carrying  on  and  transacting 
therein  his  lawful  and  necessary  affairs  and 
business,  &c. 

The  defendants  pleaded,  thirdly,  to  the 
whole  declaration,  that  the  said  dwelling- 
house  in  which,  &c.,  at  the  said  time  when, 
&c.,  was  the  dwelling-house,  soil  and 
freehold  of  one  T.  P,  whereupon  the  defen- 
dants as  the  servants  of  the  said  T.  P.  and 
by  his  command  broke  and  entered  the  said 
dwelling-house  in  which,  &c.,  at  the  said 
time  when,  &c.,  and  because  the  goods  and 
chattels  in  the  declaration  mentioned,  and 
every  part  thereof,  at  the  said  time  when, 
&c.,  were  and  was  in  and  upon  the  said 
dwelling-house  in  which,  &c.,  incumbering 
the  same,  they,  the  defendants,  as  the  ser- 
vants of  the  said  T.  P.  and  by  his  command, 
in  order  to  remove  the  said  incumbrances, 
seized  and  took  the  said  goods  and  chattels 
in  the  declaration  mentioned,  and  then  car- 
ried and  conveyed  the  same  away  from  and 
off  the  said  dwelling-house  in  which,  &c., 
to  a  small  and  convenient  distance  in  that 
behalf,  and  there  left  the  same  for  the 
plaintiff  as  they  lawfully  might  for  the  cause 
aforesaid,  whieh  were  the  said  alleged 
trespasses  in  the  declaration  mentioned. 
Verification. 

Special  demurrer,  assigning  for  cause  that 
the  plea  professed  in  the  commencement 
thereof  to  be  an  answer  to  the  whole  decla- 
ration, yet  that,  although  the  declaration 
alleged  that  the  defendants  converted  and 
disposed  of  the  said  goods  and  chattels  to 


600 


EXCHEQUER  OF  FLEAS  : 


their  own  nte,  the  said  plea  did  not  state  or 
shew  any  answer  to  that  part  of  the  decla- 
ration. ' 

Pigott,  in  support  of  the  demurrer. — The 
plea  affords  no  answer  to  that  part  of  the 
declaration  which  charges  the  defendants 
with  haying  converted  ^e  plaintiff's  goods. 
The  facts  alleged  in  the  plea  only  justify  the 
seizing  them  and  carrying  them  away;  not 
the  conversion, 

[Flatt,  B. — ^But  is  not  the  conversion 
mere  matter  of  aggravation  ?] 

In  this  declaration  it  is  treated  as  a  dis- 
tinct act  of  trespass  ;  and  as  the  plea  pro- 
fesses to  answer  all  the  trespasses  alleged 
in  the  declaration,  it  should  have  in  terms 
justified  the  conversion.  The  taking  away 
a  party's  goods  is  not  necessarily  a  conver- 
sion— Fouldes  V.  WUhughhy  (1). — He  also 
cited  Smiih  v.  Edge  (2),  OxUy  v.  Watts  (3), 
Gregory  v.  Hill  {4),  Woods  v.  Durrant  (5), 
Davison  v.  Wilson  (6). 

Phipson,  contrii,  was  stopped  by  the 
Court. 

FoLLocKi  C.B. — ^We  are  all  agreed  that 
this  plea  is  sufSdent.  The  only  trespasses 
in  the  declaration  which  required  an  answer 
were  the  breaking  into  the  dwelling-house, 
and  the  taking  and  carrying  away  the  plain- 
tiff's goods.  The  conversion  of  the  goods 
was  merely  matter  of  aggravation. 

Judgment  for  the  defendants. 


1848 
June  6 


i.} 


SAY£R  «.  0L0S80P. 


Evidence^Coverture'^Marriage  Regis* 
ter — Identity. 

In  support  of  a  plea  of  coverture,  alleging 
the  marriage  of  the  defendant  with  one  J,  G^ 


(1)8  Mee.  &  Wels.  540;  8.c.  10  Law  J.  Rep.(N.8.) 
Exoh.  364k 

(2)  6  Term  Rep.  662. 

(3)  1  Ibid.  12. 

(4)  8  Ibid.  299. 

(5)  16  Mee.&  Welt.  149;  B.C.  16  Law  J.  Rep.  (n^.) 
Excb.  313. 

(6)  17  Uw  J.  Rep.  (II.S.)  Q.B.  196. 


a  copy  of  the  marriage  register  was  put  in 
evidencst  and  a  witness  was  called  who  stated 
that  he  was  acquainted  with  one  J,  G,  that 
he  had  inspected  the  original  register,  and 
that  one  of  the  signatures  to  it  was  in  the 
handwriting  of  the  J,  G,  wham  he  knew: — 
Held,  that  this  was  evidence  of  the  idestiity 
of  J,  Gf  without  the  original  register  being 
produced. 

This  was  an  aetion  by  the  drawer  against 
the  acceptor  of  a  bill  of  exchange* 
The  defendant  pleaded  coveitoxe* 
At  the  trial,  before  Parke,  B.,  at  the  last 
Middlesex  Sessions,  the  defoadant's  case 
was  proved  by  putting  in  evidenoe  an 
examined  copy  of  the  regbter  of  a  maniage 
between  the  defendant  and  one  Joeeph 
Glossop,  and  by  the  evidenoe  of  a  witnesi 
who  knew  a  Joseph  Glossop  and  hia  hand- 
vrriting,  and  who  having  seen  the  ariginal 
marriage  register,  swore  that  the  Bignatnre 
to  it  was  in  the  handwriting  of  the  Joseph 
Glossop  with  whom  he  was  acquainted,  saaA 
who  was  then  alive.  The  counsel  fioir  the 
defendant  objected  that  the  original  register 
should  have  been  produced,  but  the  learned 
Judge  overruled  the  objection,  and  the  jury 
accordingly  found  a  v«dict  for  the  ddTen- 
dant. 

M*Mahon  now  moved  for  a  new  trial. — 
The  original  register  ought  to  have  been 
produced.  The  only  mode  by  which  the 
vdtness  could  speak  to  the  fact  of  the 
defendant  having  married  Joseph  Glossop 
was  by  the  signature  to  the  original  ie|^ster. 
Without  its  production  the  jury  could  have 
no  means  of  being  satisfied  of  the  aoeuacy 
of  the  witness's  testimony. 

[Pollock,  C.B.— The  party  who  has  die 
lawful  custody  of  the  register  could  not  be 
called  upon  to  produce  it.] 

On  the  trial  of  indictments  for  bigamy  the 
original  register  is  produced. 

[Pabxe,  B. — I  have  tried,  perhaps,  more 
cases  of  bigamy  than  any  other  Judge,  and 
I  do  not  recollect  one  in  which  the  original 
register  was  produced  at  the  trial.] 

Pollock,  C.B. — We  are  all  of  optaion 
that  this  rule  should  be  refused,  upon  the 
ground  that  the  person  who  has  the  kgai 
charge  of  the  register  cannot  be  called  apoa 
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to  produee  it,  and  that  in  his  absence  it  is 
for  the  jury  to  say  what  degree  of  weight 
and  valae  they  can  give  to  the  evidence  of 
a  witness  who  speaks  to  the  handwriting  of 
a  document  which  is  not  before  them.  Sup- 
pose the  question  was,  whether  a  certain 
person  was  at  a  particular  place  on  a  given 
day,  and  a  witness  was  called,  who  said, 
**I  know  that  person;  he  is  the  church- 
warden of  my  parish,  and  on  that  day  I 
saw  a  notice  stuck  on  the  church  door,  the 
signature  to  which  was  in  his  handwriting." 
That  would  be  evidence,  because  the  notice 
itself  not  being  able  to  be  removed  could 
not  be  produced  in  court.  Now  if  in  point 
of  law  you  cannot  compel  a  party  who  has 
the  custody  of  a  document  to  produce  it, 
there  is  the  same  reason  for  admitting  other 
evidence  of  its  contents  as  if  its  production 
were  a  physical  impossibility. 

RoLFE,  B. — I  am  of  the  same  opinion, 
and,  using  a  siipilar  illustration  to  that  given 
by  my  Lord,  will  suppose  that  seditious  or 
treasonable  placards  had  been  posted  up, 
and  a  witness  were  to  state  that  the  hand- 
writing of  these  placards  was  that  of  A.  B. ; 
that  would  clearly  be  evidence  against 
A.  B,  upon  the  ground  that  the  thing  itself 
could  not  be  produced.  ^ 

Platt,  B. — The  only  difficulty  which 
arises  in  the  case  is  this,  that  suppose  the 
signature  to  the  register  to  be  a  forgery,  the 
plaintiff  would  have  no  means  of  shewing 
that  to  be  so,  unless  the  original  register 
were  produced.  That  is  certainly  some 
inconvenience ;  but,  on  the  other  hand,  as 
the  production  of  the  document  was  not 
possible,  I  think  the  evidence  given  was 
admissible. 

Parke,  B. — For  the  purpose  of  preserv- 
ing parochial  re^sters,  the  law  allows  par- 
ties to  prove  their  contents  by  producing  in 
evidence  an  examined  copy,  and  dispenses 
with  the  production  of  the  original  register. 
Now,  to  prove  the  identity  of  a  person,  you 
may  shew  that  in  consequence  of  a  particular 
mark,  B,  appearing  upon  the  register,  such  a 
person  was  present  at  the  time  the  entry  in 
question  was  made  upon  it.  In  the  present 
case  a  witness  swore  that  he  had  seen  the 
original  register,  and  that  one  of  the  signa- 


tures to  it  was  that  of  a  James  Glossop, 
whom  he  knew :  that  was  evidence  that  this 
James  Glossop  Mras  the  person  who  then 
married  the  defendant.  In  all  cases  it  is 
doubtful  whether  the  party  who  has  the  cus- 
tody of  the  register  will  produce  it ;  and  I 
take  it  to  be  quite  clear  that  he  is  not  bound 
to  produce  it  under  a  subpoena  duces  tecum. 
But  in  any  event  its  absence  is  only  matter 
of  observation  to  the  jury  as  to  the  degree 
of  weight  to  be  attached  to  the  evidence  of 
a  witness  who  speaks  to  a  mark  existing 
upon  a  document  which  is  not  before  the 
jury. 

Rule  refused. 


[IN  THE  EXCHEQUER  CHAMBER.] 
V  h   6      f       CU^I-^NG  V.  WOOD, 

Case  —  Duty  —  Wharfinger  —  Mooring 
Vessels, 

A  declaration  in  case  for  damage  done  to 
the  plaintiff^s  vessel,  stated  that  the  defen^ 
dant  possessed  a  wharf  on  the  Thames, 
near  which  there  was  a  wood-work,  placed 
there  by  the  defendant,  and  being  at  the 
bottom  of  the  river^  and  over  which  the 
after-mentioned  ship  at  certain  states  of  the 
tide  would  float,  but  not  at  other  states  of 
the  tide ;  that  the  plaintiff  was  possessed  of  a 
ship  then  being  by  sufferance  of  the  defen- 
dant at  and  alongside  the  wharf  for  reward 
to  the  defendant  in  that  behalf;  that  the 
defendant  had  the  management  and  controul 
of  the  wharf,  and  the  mooring  and  stationing 
of  ships  at  and  near  it  whilst  they  were  at 
the  wharf  for  the  purpose  of  using  it. 
Breach,  that  the  defendant  unskilfully,  ^c, 
placed,  moored  and  stationed  the  plaintiffs 
ship  in  the  river,  near  the  wharf  and  over 
the  wood-work,  and  detained  it  there  for  a 
long  and  improper  time,  and  until  the  ship, 
on  the  fall  of  the  tide,  struck  against  the 
wood-work,  and  thereby  was  greatly  injured. 
Plea,  that  the  defendant  had  not  the  manage- 
ment and  controul  of  the  whpLrf,  and  the 
mooring  and  stationing  of  ships,  8^c,  modo 
et  forma. 

After  a  verdict  for  the  plaintiff,  a  rule 
nisi  for  arresting  the  judgment  was  re- 
fused. 
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On  error,  the  judgment  of  the  Court 
below  was  affirmed ;  and  it  was  held^  that 
the  declaration  sufficiently  shewed  a  duty  on 
the  part  of  the  defendant  safely  to  moor  and 
station  the  vessel,  and  a  breach  of  it. 

Error  from  the  Court  of  Exchequer. 

Case.  The  declaration  stated  that  before 
and  at  the  time  when,  &c.  the  defendant  (the 
plaintiff  in  error)  was  possessed  of  a  certain 
wharf  for  the  loading  and  unloading  of 
ships  and  vessels  on  the  banks  of  the  river 
Thames,  near  to  which  said  wharf  there 
then  was  certain  wood-work  before  then  by 
the  defendant  placed,  and  then  being  at  and 
upon  the  bottom  of  the  said  river,  over 
which  said  wood- work,  at  certain  states  of 
the  tide  of  the  said  river,  the  ship  or  vessel 
hereinafter  mentioned  would  float,  but  at 
other  states  of  the  said  tide  the  said  ship  or 
vessel  would  not  float,  of  all  which  premises 
the  defendant  before  and  at,  &c.  had  notice ; 
that  at  the  time  when,  &c.,  and  while  the 
defendant  was  so  possessed  of  the  said 
wharf  as  aforesaid,  the  plaintiff  was  pos- 
sessed of  a  certain  ship  or  vessel  of  great 
value,  to  wit,  &c.,  then  being  by  suffer- 
ance and  permission  of  the  defendant  at  and 
alongside  the  said  wharf  for  reward  to  the 
defendant  in  that  behalf,  and  the  defendant 
then  had  the  management  and  controul  of 
the  said  wharf,  and  the  mooring  and  station- 
ing of  ships  and  vessels  at  and  near  the 
same,  whilst  such  ships  and  vessels  were  at 
the  said  wharf  for  the  purpose  of  using  the 
same;  yet  the  defendant,  to  wit,  on  &c., 
unskilfully,  negligently  and  improperly 
placed,  moored  and  stationed  the  said  ship 
or  vessel  of  the  plaintiff  in  the  part  of  the 
said  river  near  the  said  wharf,  and  over  the 
said  wood-work,  and  unskilfully,  negligently 
and  improperly  detained  the  said  ship  or 
vessel  there  over  the  said  wood- work  for  a 
long  and  improper  time,  and  until  the  said 
ship  or  vessel  on  the  day  and  year  afore- 
said, upon  the  natural  and  usual  fall  of  the 
tide  in  the  said  river,  came,  fell,  and  lodged 
upon  and  struck  against  the  said  wood- 
work at  the,  bottom  of  the  said  river,  and 
there  remained  and  continued  upon  and 
striking  against  the  said  wood-work  for  a 
long  time,  to  wit,  &c,  and  thereby  then 
became  and  was  greatly  strained,  bilged, 
broken  and  injured,  &c. 


Third  plea,  denying  that  the  defendant 
had  the  controul  of  the  wharf,  and  of  the 
mooring  and  stationing  of  vessels. 

At  the  trial,  before  Piatt,  B.,  at  tlie 
London  Sittings  after  Easter  term,  1846,  the 
jury  found  a  verdict  for  the  plaintiff  on 
the  third  plea.  A  rule  msi  for  arresting  the 
judgment  having  been  refused  by  the  Court 
of  Exchequer  (1),  the  defendant  below 
brought  a  writ  of  error  on  the  judgment. 

Cleasby,  for  the  plaintiff  in  error  (the 
defendant  below),  Feb.  6th,  1648  (2).— 
The  declaration  which  charges  the  wharfinger 
with  unskilfully  mooring  a  vessel  at  an  im- 
proper place,  discloses  no  duty  for  the  breach 
of  which  he  is  responsible.  The  qoestioa 
is  an  important  one  ;  and  it  is  quite  a  new 
thing  to  attempt  to  make  a  wharfinger  liable 
for  an  accident  which  has  happened  to  a 
ship  in  the  river  when  moored  at  his  wharf. 
There  is  a  well-known  distinction  between 
docks  and  wharves.  Ships  jn  dock  are  in 
the  custody  and  under  the  chaise  of  the 
dock-owners ;  but  ships  moored  at  a  wharf 
are  not  under  the  charge  or  custody  of  the 
wharfinger. 

[WiGHTMAN,  J. — The  declaration  states 
that  the  defendant  below  had  the  manage- 
ment  and  controul  of  the  wharf^  and  the 
mooring  and  stationing  of  vessels  at  and 
near  the  same.] 

It  is  not  stated  that  the  defendant  was 
employed  to  moor  or  station  the  ship,  or 
that  there  was  any  reward  to  him  for  so 
doing ;  but  that  the  vessel  was  alongside 
the  wharf  for  reward  to  the  defendant. 
This  statement  does  not  involve  any  duty 
on  the  part  of  the  defendant  to  do  any  act 
relative  to  mooring.  The  object  for  which 
wharves  are  constructed  is  not  the  mooring 
of  vessels.  Wharfage  is  chargeable  for  laying 
goods  upon  the  wharf  — •  Stephen  v.  Cofter 
(8). 

[Wilde,  C.J.  —  The  declaration  must 
mean  that  the  defendant  had  the  manage- 
ment of  the  wharf  in  respect  of  loading,  Stc] 

There  is  no  allegation  of  any  duty  except 
that  of  a  wharfinger.     There  was  no  dcli- 

(1)  Wood  o.  Curling,  15  Mee.  &  Wei*.  fi2S. 

(2)  Before  Wilde,  C.J.,  Coleridge,  J..  Wiglu- 
mao,  J.,  Erie,  J.  and  Williams,  J. 

(3)  1  W.  Black,  413,  423. 
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very  over  of  the  ship  into  the  care  of  the 
defendant. 

[Wilde,  C.J. — It  appears  that  the  plain- 
tiff parted  with  his  controul  as  to  mooring 
the  ship.] 

It  cannot  be  urged  that  by  virtue  of 
the  defendant's  employment  as  a  wharfinger, 
the  duty  of  mooring  was  cast  upon  him.  It 
can  only  be  argued,  that  the  allegation  as 
to  the  mooring  implies  an  employment  by 
the  plaintiff  of  the  defendant  for  the  purpose 
of  mooring. 

[Wilde,  C.J, — The  declaration  states, 
and  the  verdict  finds,  that  the  defendant  had 
the  management  of  the  mooring  and  station- 
ing.    That  excludes  everybody  else. 

[Erle,  J. — And  it  implies  an  undertak- 
ing to  use  ordinary  care  in  doing  it] 

[Williams,  J. — If  we  can  give  a  con- 
struction to  the  allegation  which  will  sup- 
port the  verdict,  that  construction  must  be 
given  to  it  after  verdict.] 

The  statement  of  negligence  in  the  decla- 
ration is  nothing  of  itself,  unless  the  relation 
of  the  parties  raised  a  duty  binding  on  the 
defendant  to  use  due  care— •Pries/iey  v. 
Fowler  (4). 

Martin,  for  the  defendant  in  error,  was 
not  called  upon. 

Wilde,  C.J. — There  is  little  doubt  that 
the  declaration  is  perfectly  snfi[icient  What 
is  it  that  is  alleged  as  evidence  of  the  claim 
for  indemnity  against  the  wrong  which  the 
plaintiff  suffered  ?  It  is  stated  that  the 
wharf  was  used  for  profit,  that  it  was  pre- 
pared in  a  certain  manner,  and  that  the 
vessel  was  alongside  for  reward  to  the 
defendant.  It  may  be  that  wharfingers  are 
not  generally  bound  to  moor  ships.  Dif- 
ferent wharfingers  may  carry  on  their  busi- 
ness in  different  manners.  They  may  gain 
a  profit  fi-om  the  mooring.  The  declaration 
here  states  that  the  defendant  had  the 
management  and  controul  of  the  wharf  and 
the  mooring  and  stationing  of  vessels  at  or 
near  it  What  can  be  the  meaning  of  having 
the  stationing  but  controuling  the  place 
where  the  ship  was  to  be  placed  ?  Then 
it  is  stated  that  the  defendant  unskilfully, 


(4)  3  Mee.  &  Wels.  1 ;  •.€.  7  Law  J.  Rep.  (n.8.) 
Ezcb.  42. 


negligently,  and  improperly  placed  and 
stationed  the  vessel  in  a  part  of  the  river  near 
the  wharf,  and  over  the  wood-work  which 
had  been  placed  there  by  the  defendant ;  and 
then  that  he  unskilfully,  negligently,  and 
improperly  detained  the  vessel  over  the  said 
wood-work  for  an  improper  time,  till  the 
vessel,  upon  the  fall  of  the  tide,  lodged  and 
struck  upon  it,  and  so  was  damaged.  The 
effect  of  the  whole  statement  in  the  declara- 
tion is,  that  the  defendant,  being  proprietor 
of  the  wharf,  the  plaintiff  came  to  use  it  for 
the  profit  of  the  defendant ;  that  the  defen- 
dant, who  knew  the  condition  of  the  wharf, 
placed  the  plaintiff's  vessel  where  it  was 
greatly  injured.  Is  not  that  a  state  of 
things  which  creates  the  right  to  indemnity 
stated  in  the  declaration  ?  If  such  right  is 
denied,  the  declaration  might  have  been 
demurred  to  ;  but  after  the  verdict  how  are 
we  to  construe  it  ?  Are  we  to  look  out  for 
difiiculties  in  the  construction?  It  would 
be  doing  violence  to  language  not  to  support 
the  verdict  I  think  there  is  a  good  state- 
ment of  such  a  relation  between  the  parties 
as  brought  a  responsibility  on  the  defen- 
dant. The  declaration  states  that  he  had 
the  controul,  and  chose  to  place  and  station 
the  vessel  where  it  received  an  injury.  I 
cannot  see  any  just  foundation  for  the 
doubt  that  wharfingers  are  not  bound  safely 
and  securely  to  moor.  That  may  be  the 
case  generally ;  but  in  this  case  the  defen- 
dant chooses  to  moor  for  profit,  and  in  doing 
so  he  unskilfully  does  that  which  causes 
the  damage.  I  think,  therefore,  that  he  is 
responsible  for  that  damage,  and  that  the 
judgment  of  the  Court  below  was  correct. 

Judgment  affirmed. 


1848 
June  9 


.} 


WEBSTER  V.  CROUCH   AND 
ARROWSMITH. 


Pleading — Demurrer —  Certainty, 

A  declaration  stated  that  the  plaintiff  had 
divers  dealings  with  the  defendants,  and  that 
divers  accounts  remained  unsettled  between 
them ;  that  the  plaintiff  had,  for  the  accom^ 
modation  of  one  of  the  defendants,  accepted 
divers  hills  of  exchange,  and  thereupon,  in 
consideration  that  the  plaintiff  then  delivered 
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On  error,  the  judgment  of  the  Court 
below  was  affirmed ;  and  it  was  held,  that 
the  declaration  sufficiently  shewed  a  duty  on 
the  part  of  the  defendant  safely  to  moor  and 
station  the  vessel,  and  a  breach  of  it. 

Error  from  the  Court  of  Exchequer. 

Case.     The  declaration  stated  that  before 
and  at  the  time  when,  &c.  the  defendant  (the  ^  ^  ^ 
plaintiff  in  error)  was  possessed  of  a  certai^  /^^^ 
wharf  for   the   loading  and  unloading  .^i|/|, 
ships  and  vessels  on  the  banks 
Thames,  near  to  which  said  ' 
then  was  certain  wood-work  before 
the  defendant  placed,  and  then 

upon  the  bottom  of  the  said^//;Y/l^^'^  f  •  .  -*  • 
which  said  wood-work,  at  cer/;^^/f%4^\  5  >  ' 
'        •'    •    -,thr.//^/lCir^ 

V€V      ■  4  y  J   *.  2    H    ib 


r 

Third  plea,  dei^  ^ 
had  the  coxWxqf'  ^  ^ 
mooring  and/     §     0 

At  the./    ^    ^ 
London' I f    ^    0 


$ 


f 


A     .-^^    *!     ..      if 


i 


acUs,  as 
defendants 
.t;tum  to  him  the 
J  the  said  Crouch,  as 
os,  and  28^.,  and  to  pay  to 
tbe  sum  of  151.  towards  a  bill 
age,  drawn  by  the  defendant  Crouch, 


the  tide  of  the  said  river, 

hereinafter  mentioned  wo:/y//j|7 

other  states  of  the  said  ^' r'ti^^^ 

vessel  would  not  float.   ///.^  ' 

the  defendant  before    •■'  -  ' 

that  at  the  time  w^,^ 

defendant  was  f  t ' 

wharf  as  aforer  - 

sessed  of  a  C' 

value,  to  w* 

ance  and  ^ 

alongsid 

defend 

then 

•.  ^  jOL  4«.  6d.,  which  would  become  due 
^\a  the  10th  of  May  1846.  Breach,  that 
flie  defendants  did  not,  nor  would  return  the 
5aid  acceptances,  or  pay  to  the  plaintiff  the 
said  sum  of  15^. 

Demurrer,  assigning  for  causes  that  no 
sufficient  consideration  was  shewn  for  the 
defendants'  promise;  that  the  acceptances 
delivered  to  the  defendant  may  have  been 
worthless ;  that  the  declaration  was  defective 
in  certainty  in  not  stating  the  names  of  the 
parties  whose  acceptances  were  delivered  to 
the  defendant.     Joinder  therein. 

/.  Brown,  in  support  of  the  demurrer. 
— The  declaration  is  bad.  First,  there  is 
no  valid  consideration  for  the  defendants* 
promise.  The  consideration  is  not  con- 
nected with  the  inducement;  it  does  not 
appear  whose  "accounts"  remained  un- 
settled, nor  whether  the  "  debts'*  mentioned 
in  the  declaration  were  those  of  ihe  plaintiff 


ieienl 

'giving 

idement 

vbether 

Ae  debts, 

Jble.    TIk 

portion  of 

.  WaK{\\ 

ma  T.  fii- 

taiadon  is  not 

not  even  state 

bills.   Appel- 

attbeomissioB 

soni  mentioDed 

:CTScd  by  sTer- 

demarrer.    Hr 


LSt, 


contra.— The  declantin 
there  is  a  valid  coosider- 
.ot  the  defendants*  promise.  Whatew 
.iiay  be  the  nature  of  the  accepUDCes,  the 
parties  have  treated  them  as  a  settiemeDt 
of  debts ;  and  whether  they  be  of  any  valw 
or  not  the  mere  delivery  of  them  to  tie 
defendants  is  an  act  of  labour  sofficieat  to 
support  the  declaration. 

[Alderson,  B.— Are  the  stotements  in 
the  declaration  made  with  convenient  cer- 
tainty ?  The  plaintiff  does  not  stole  wbuw 
debts  they  are.  The  plaintiff  may  aoad, 
or  judgment  will  be  given  against  bin.] 

The  other  Barons  ooncurring,— 

Manning,  Setj.  elected  to  amend. 

Judgment  aceordinsl$(1)' 


(1)  lStra.426. 

(2)  16  Mee.  &  Wela.  2S;  ».••  ISU*'  "•^ 
(N.a.)  Eidi.  318. 

(3)  13  Ibid.  828;  •.  c.  l^Uwl^i**^ 
Ezch.  220. 

(4)  14  Mee.  &  Wels.  151 

(5)  2  H.  Black.  317. 

(6)  1  M6«.&  W«lt.323;i«o.fiLtfr^"^ 
(N.i.)  Ezch.  156. 

(7)  Per  Pollock,  C.B..  Aidtnos.B.,  R*'**^ 
and  Piatt,  B. 
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CHERRY  V.  HEMING  AND  AN- 
OTHER. 

Hction  of, 

''  that,  hy  an  indenture 

"  the  defendants,  the 

T5  patent  to  the 

'"fendants  cove- 

%lments:  fro- 

'hsfrom  the 

'/5  should 

'  eir  diS' 

•   they 

"nent 

nd 


^Qvenant 

.and.     AveV" 

yave  due  notice  of 

.  and  of  their  intention 

•*  the  defendants  had  not  sold 

a  patent.     Breach,  non-payment  of 

.HStalments,     Plea,  that  the  defendants 

were  ready  and  willing  and  endeavoured  to 

sell  the  letters  patent,  hut  that  no  bonH  fide 

sale  could  he  effected : — Held,  that  the  defen* 

dants  not  having  sold  the  letters  patent  were 

liable  to  pay  the  instalments* 

Covenant.  The  declaration  stated  that 
by  indenture,  dated  the  Ist  of  March  1836, 
made  between  the  plaintiff  of  the  first  part, 
G.  W.  of  the  second  part,  G.  R.  of  the  third 
part,  and  the  defendants  of  the  fourth  part, 
the  parties  of  the  first,  second  and  third  parts 
bargained,  sold,  and  assigned  to  the  defen- 
dants certain  letters  patent;  that  the  de- 
fendants covenanted  with  the  plainti£f  to  pay 
to  her  840/.  by  instalments  as  thereinafter 
mentioned,  that  is  to  say,  1202.,  the  first  in- 
stalment, on  the  1st  of  April  1837, 60/.  on 
the  Ist  of  April  1838,  and  an  instalment  of 
602.  yearly  on  the  1st  of  April  in  each  year ; 
provided  always,  that  if  at  the  expiration  of 
twelve  months  firom  the  date  of  the  said 
indenture  the  defendants  should  not  approve 
of  the  working  of  the  said  patent  and  of  such 
their  disapprobation  and  of  their  intention  to 
sell  the  same  as  thereinafter  mentioned  they 
New  Series,  XVII.— Excheq. 


should  give  notice  in  writing  to  the  plaintiff^, 
such  notice  not  to  be  given  before  the  1st  of 
March  1 837  or  after  the  31st  of  March  1837, 
then  and  in  such  case  the  payment  of  the 
first  instalment  should  be  suspended ;  and 
if  having  given  such  notice  the  defendant 
should  within  six  months  after  the  date 
thereof  bond  fide  sell  and  dispose  of  the  said 
letters  patent  to  any  person  willing  to  pur- 
chase the  same  for  the  best  price  that  could 
be  reasonably  obtained,  and  out  of  the  pro- 
duce of  such  sale  pay  the  costs  of  such  sale, 
and  retain  to  themselves  246/.  and  pay  over 
to  the  plaintiff  the  net  surplus,  if  any,  then 
and  in  such  case  the  covenant  and  agree- 
ment for  payment  of  840/.  should  cease  and 
determine.  But  if  the  defendants  should 
neglect  to  give  such  notice,  or  having  given 
*ch  notice  should  neglect  or  refuse  to  ob- 

.Ve  all  the  other  matters  and  things  in 
the  said  proviso  contained,  then  the  cove- 
nant for  payment  of  840/.  as  aforesaid  should 
be  and  stand  in  full  force,  and  the  said  first 
instalment  of  120/.,  in  case  the  same  should 
have  been  suspended  by  the  notice,  should, 
at  the  expiration  of  the  six  calendar  months 
from  such  notice,  revive  and  be  payable. 
Averment,  that  the  defendants  gave  due 
notice  of  their  disapprobation  of  the  said 
letters  patent  and  of  their  intention  to  sell 
the  same ;  that  six  months  from  the  date  of 
the  notice  elapsed  before  the  suit ;  and  that 
the  defendants  had  not  bond  fide  sold  the 
said  letters  patent  or  rendered  the  plaintiff 
an  account  of  the  sale,  or  of  the  costs,  or  of 
the  net  surplus.  Breach,  the  non-payment 
by  the  defendants  of  any  portion  of  the  said 
sum  of  840/. 

The  defendants  pleaded,  lastly,  that  after 
the  giving  the  notice  in  writing  to  the  plaintiff 
of  the  defendants'  disapprobation  of  the  said 
letters  patent,  and  of  their  intention  to  sell 
the  same,  and  within  and  during  the  period 
of  the  said  six  months  after  the  expiration 
of  the  notice,  the  defendants  were  ready  and 
willing,  and  endeavoured  and  offered  bond 
fide  to  sell  the  said  letters  patent  for  the  best 
price  that  could  be  reasonably  obtained  by 
public  auction,  but  that  no  person  would 
become  the  purchaser,  and  no  bond  fide  ssle 
could  be  effected ;  that  during  the  said  six 
months,  and  since,  the  defendants  have  been 
unable  to  sell  the  same ;  that  the  said  letters 
patent  have  remained  unsold  without  any  de- 
fault and  against  the  will  of  the  defendants; 
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On  error,  the  judgment  of  the  Court 
below  was  affirmed ;  and  it  was  held,  that 
the  declaration  sufficiently  shewed  a  duty  on 
the  part  of  the  defendant  safely  to  moor  and 
station  the  vessel,  and  a  breach  of  it. 

Error  from  the  Court  of  Exchequer. 

Case.  The  declaration  stated  that  hefore 
and  at  the  time  when,  &c.  the  defendant  (the 
plaintiff  in  error)  was  possessed  of  a  certain 
wharf  for  the  loading  and  unloading  of 
ships  and  vessels  on  the  hanks  of  the  river 
Thames,  near  to  which  said  wharf  there 
then  was  certain  wood-work  before  then  hy 
the  defendant  placed,  and  then  heing  at  and 
upon  the  hottom  of  the  said  river,  over 
which  said  wood-work,  at  certain  states  of 
the  tide  of  the  said  river,  the  ship  or  vessel 
hereinafter  mentioned  would  float,  but  at 
other  states  of  the  said  tide  the  said  ship  or 
vessel  would  not  float,  of  all  which  premises 
the  defendant  before  and  at,  &c.  had  notice ; 
that  at  the  time  when,  &c.,  and  while  the 
defendant  was  so  possessed  of  the  said 
wharf  as  aforesaid,  the  plaintiff  was  pos- 
sessed of  a  certain  ship  or  vessel  of  great 
value,  to  wit,  &c.,  then  being  by  suffer- 
ance and  permission  of  the  defendant  at  and 
alongside  the  said  wharf  for  reward  to  the 
defendant  in  that  behalf,  and  the  defendant 
then  had  the  management  and  controul  of 
the  said  wharf,  and  the  mooring  and  station- 
ing of  ships  and  vessels  at  and  near  the 
same,  whilst  such  ships  and  vessels  were  at 
the  said  wharf  for  the  purpose  of  using  the 
same;  yet  the  defendant,  to  wit,  on  &c., 
unskilfully,  negligently  and  improperly 
placed,  moored  and  stationed  the  said  ship 
or  vessel  of  the  plaintiff  in  the  part  of  the 
said  river  near  the  said  wharf,  and  over  the 
said  wood- work,  and  unskilfully,  negligently 
and  improperly  detained  the  said  ship  or 
vessel  there  over  the  said  wood- work  for  a 
long  and  improper  time,  and  until  the  said 
ship  or  vessel  on  the  day  and  year  afore- 
said, upon  the  natural  and  usual  fall  of  the 
tide  in  the  said  river,  came,  fell,  and  lodged 
upon  and  struck  against  the  said  wood- 
work at  the,  bottom  of  the  said  river,  and 
there  remained  and  continued  upon  and 
striking  against  the  said  wood-work  for  a 
long  time,  to  wit,  &c,  and  thereby  then 
became  and  was  greatly  strained,  bilged, 
broken  and  injured,  &c. 


Third  plea,  denying  that  the  defendant 
had  the  controul  of  the  wharf,  and  of  the 
mooring  and  stationing  of  vessels. 

At  the  trial,  before  Piatt,  B.,  at  the 
London  Sittings  after  Easter  term,  1846,  the 
jury  found  a  verdict  for  the  plaintiff  on 
the  third  plea.  A  rule  nisi  for  arresting  the 
judgment  having  been  refused  by  the  Conn 
of  Exchequer  (1),  the  defendant  below 
brought  a  writ  of  error  on  the  judgment 

Cleasby,  for  the  plaintiff  in  error  (the 
defendant  below),  Feb.  6th,  1848  (2).— 
The  declaration  which  charges  the  wharfinger 
with  unskilfully  mooring  a  vessel  at  an  im- 
proper place,  discloses  no  duty  for  the  breach 
of  which  he  is  responsible.  The  qaestioa 
is  an  important  one  ;  and  it  is  quite  a  new 
thing  to  attempt  to  make  a  wharfinger  Ibble 
for  an  accident  which  has  happened  to  a 
ship  in  the  river  when  moored  at  his  whard 
There  is  a  well-known  distinction  between 
docks  and  wharves.  Ships  in  dock  are  in 
the  custody  and  under  the  charge  of  the 
dock-owners ;  but  ships  moored  at  a  wharf 
are  not  under  the  charge  or  custody  of  the 
wharfinger. 

[WiGHTMAN,  J. — The  declaration  states 
that  the  defendant  below  had  the  mana^re- 
ment  and  controul  of  the  wharf,  and  the 
mooring  and  stationing  of  vessels  at  and 
near  the  same.] 

It  is  not  stated  that  the  defendant  W3s 
employed  to  moor  or  station  the  ship,  or 
that  there  was  any  reward  to  him  for  so 
doing;  but  that  the  vessel  was  alongside 
the  wharf  for  reward  to  the  defendant 
This  statement  does  not  involve  anv  dutv 
on  the  part  of  the  defendant  to  do  any  aet 
relative  to  mooring.  The  object  for  which 
wharves  are  constructed  is  not  the  mooring 
of  vessels.  Wharfage  is  chai^able  for  la^-ing 
goods  upon  the  wharf  —  Stephen  v.  Cofier 
(3). 

[Wilde,  C.J.  —  The  declaration  most 
mean  that  the  defendant  had  the  maiuge* 
ment  of  the  wharf  in  respect  of  loading,  Stc] 

There  is  no  allegation  of  any  duty  except 
that  of  a  wharfinger.     There  was  no  deli- 

(1)  Wood  o.  Curling,  15  M(«.  &  Web.  £». 

(2)  Before  Wilde,  C.J.,  Coleridge,  J..  Wi$!«. 
man,  J.,  Erie,  J.  and  Williams,  J. 

(3)  1  W.  Black.  413,  423. 
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very  over  of  the*  ship  into  the  care  of  the 
defendant. 

[WiLDB,  C.J. — It  appears  that  the  plain- 
tiff parted  with  his  controul  as  to  mooring 
the  ship.] 

It  cannot  be  urged  that  by  virtue  of 
the  defendant's  employment  as  a  wharfinger, 
the  duty  of  mooring  was  cast  upon  him.  It 
can  only  be  argued,  that  the  allegation  as 
to  the  mooring  implies  an  employment  by 
the  plaintiff  of  the  defendant  for  the  purpose 
of  mooring. 

[Wilde,  C.J. — The  declaration  states, 
and  the  verdict  finds,  that  the  defendant  had 
the  management  of  the  mooring  and  station- 
ing.    That  excludes  everybody  else. 

[Erle,  J. — And  it  implies  an  undertak- 
ing to  use  ordinary  care  in  doing  it.] 

[Williams,  J. — If  we  can  give  a  con- 
struction to  the  allegation  which  will  sup- 
port the  verdict,  that  construction  must  be 
given  to  it  after  verdict.] 

The  statement  of  negligence  in  the  decla- 
ration is  nothing  of  itself,  unless  the  relation 
of  the  parties  raised  a  duty  binding  on  the 
defendant  to  use  due  care — Priestley  v. 
Fowler  (4). 

Martin^  for  the  defendant  in  error,  was 
not  called  upon. 

Wilde,  C.J. — There  is  little  doubt  that 
the  declaration  is  perfectly  sufificient  What 
is  it  that  is  alleged  as  evidence  of  the  claim 
for  indemnity  against  the  wrong  which  the 
plaintiff  suffered  ?  It  is  stated  that  the 
wharf  was  used  for  profit,  that  it  was  pre- 
pared in  a  certain  manner,  and  that  the 
vessel  was  alongside  for  reward  to  the 
defendant.  It  may  be  that  wharfingers  are 
not  generally  bound  to  moor  ships.  Dif- 
ferent wharfingers  may  carry  on  their  busi- 
ness in  different  manners.  They  may  gain 
a  profit  fi-om  the  mooring.  The  declaration 
here  states  that  the  defendant  had  the 
management  and  controul  of  the  wharf  and 
the  mooring  and  stationing  of  vessels  at  or 
near  it  What  can  be  the  meaning  of  having 
the  stationing  but  controuling  the  place 
where  the  ship  was  to  be  placed  ?  Then 
it  is  stated  that  the  defendant  unskilfully, 

(4)  3  Mee.  &  Wels.  1 ;  s.c.  7  Law  J.  Rep.  (n.8.) 
Exch.  42. 


negligently,  and  improperly  placed  and 
stationed  the  vessel  in  a  part  of  the  river  near 
the  wharf,  and  over  the  wood-work  which 
had  been  placed  there  by  the  defendant ;  and 
then  that  he  unskilfully,  negligently,  and 
improperly  detained  the  vessel  over  the  said 
wood-work  for  an  improper  time,  till  the 
vessel,  upon  the  fall  of  the  tide,  lodged  and 
struck  upon  it,  and  so  was  damaged.  The 
effect  of  the  whole  statement  in  the  declara- 
tion is,  that  the  defendant,  being  proprietor 
of  the  wharf,  the  plaintiff  came  to  use  it  for 
the  profit  of  the  defendant ;  that  the  defen- 
dant, who  knew  the  condition  of  the  wharf, 
placed  the  plaintiff's  vessel  where  it  was 
greatly  injured.  Is  not  that  a  state  of 
things  which  creates  the  right  to  indemnity 
stated  in  the  declaration  ?  If  such  right  is 
denied,  the  declaration  might  have  been 
demurred  to  ;  but  after  the  verdict  how  are 
we  to  construe  it  ?  Are  we  to  look  out  for 
difiiculties  in  the  construction  ?  It  would 
be  doing  violence  to  language  not  to  support 
the  verdict.  I  think  there  is  a  good  state- 
ment of  such  a  relation  between  the  parties 
as  brought  a  responsibility  on  the  defen- 
dant. The  declaration  states  that  he  had 
the  controul,  and  chose  to  place  and  station 
the  vessel  where  it  received  an  injur}'.  I 
cannot  see  any  just  foundation  for  the 
doubt  that  wharfingers  are  not  bound  safely 
and  securely  to  moor.  That  may  be  the 
case  generally ;  but  in  this  case  the  defen- 
dant chooses  to  moor  for  profit,  and  in  doing 
so  he  unskilfully  does  that  which  causes 
the  damage.  I  think,  therefore,  that  he  is 
responsible  for  that  damage,  and  that  the 
judgment  of  the  Court  below  was  correct. 

Judgment  affirmed. 


1848 
June  9 
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WEBSTER  V.  CROUCH   AND 
ARROWSMITH. 


Pleading — Demurrer —  Certainty, 

A  declaration  stated  that  the  plaintiff  had 
divers  dealings  with  the  defendants^  and  that 
divers  accounts  remained  unsettled  between 
them ;  that  the  plaintiff  had,  for  the  accom- 
modation of  one  of  the  defendants,  accepted 
divers  bills  of  exchange,  and  thereupon,  in 
consideration  that  the  plaintiff  then  delivered 
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On   error,  the  judgment  ofJ^J^^^ 
^4St^mptl  •  and  tt  was  new,  »"»• 

station  the  vessel,  and  a  breach  of  tt. 


'-   %    • 


•     • 


viC- 


and  ^be  time  when.  &c.  the  defendan^^J; . 
;?aintiff  in  error)  was  V-^r^l^^^T^i  \ 

wharf  for  the  loading  ""^  ""V^'T;  . 
S/andveMehonthebanksoftJe.., 

Thames,  near  to  which  «^d  whart  . 

then  was  certain  «<>°d-'5iX' 
the  defendant  placed,  and  then  be. , 
upon  the  bottom  of  the  said 
which  said  wood-work,  at  ce   .      ■ 
the  tide  of  the  sad  nver.  tb , 

hereinafter  mentioned  wr    .  • 
other  states  of  the  said*.    • 

vessel  would  not  float 

the  defendant  before  jitances 

that  at  the  time  »  jnths,  21  J. 

defendant  was  a  26».7».  H^m 

wharf  as  aforf  .jt  five  months,  as 

sessed  of  a  ^gbts,   the    defendants 

value,  to  •  ^ntifif  to  return  to  hiin  the 

ance  and  ^,ro  by  the  said  Crouch,  as 

along.'        .r^i  15,.  and  281.,  and  to  pay  to 
•J^f*""      „dff  the  sum  of  15i.  towards  a  bill 
*'  v(5;Cdrawn  by  the  defendant  Crouch 
♦'    /'dfudd-s  which  would  become  due 
^t'to^of  May  1846.     Breach,  that 
^  Jefendants  did  not,  nor  would  retmj  the 
id  acceptances,  or  pay  to  the  ptantrf  the 

•^^mur^^tigning  for  causes  ^at  no 
.uffident  consideration  was  shewn  for  the 
deSnts'  promise;  that  the  acceptances 
dellm^  to  the  defendant  may  have  been 
torthS ;  that  the  declaration  was  defective 
r^rtainty  in  not  stating  the  names  of  the 
pai^^whose  acceptances  were  delivered  to 
the  defendant.     Joinder  therem. 

J  Brown,  in  support  of  the  demurrer. 
-The  declaration  is  b^-  J"^' ^f«  " 
no  valid  consideration  for  the  defendante 
promise.     The  consideration  1.  not  con- 
nected with  the  inducement ;  it  does  not 
appear  whose  "accounts"   remained  un- 
srttled.  nor  whether  the  "  debts"  mentioned 
in  tiie  declaration  were  those  of  the  plainUtt 


Third  plea,  d^'    p^  .,  gufficsoii 

had  the  conur\^     fj  At  the  giiring 

mooring  an^    ^    ^  j  a  settlement 

At  thf^;    ^    ^'  ppec'  wbette 

Londor/^^  jr    ^  jied  ibe  deVts, 

pry;   ,.  ^"^     '  jegotiablc.     The 

V/f;  "'  A  thi«  portion  «f 

iS\  >     V  and  Jame$  y.  '^*- 

the  declaration  »  w< 

'  It  docs  not  even  state 

softhebflls.    Affd- 

■  shews  that  the  omi««« 

.es  of  persons  mcntioiied 

^  it  be  excused  by  aftf- 

another  point,  Lynn  v.  Bmi\?) 
eves  V.  Heatne  (6). 


parties  have  treated  t****"  "  ^^vrf« 
^f  debts ;  and  whetiier  ^ be rfffl? 

or  not  the  mere  del^'^^^'SAnt « 
defendante  is  an  act  of  labour  »u». 

support  the  declaration. 

tAx-DEBSOK.  B.--Are  tiie  s^S;  «: 

tamty?     ^''^   The  Blaintiif  in«7»«f* 
debte  they  ««.    ^.P!f,^„rt  Wm. 
or  iudgment  will  be  given  ^ 
ThI  other  Barons  concumng,- 

Mannin9,Se^.A^teiU,»^- 

Judgment  flccor«fi<WM'- 


M)  lSti».«6,  isli*)"* 

(2)16M...*Wd..28;  ..••l*'^ 

(II.S.)  Exeh.  318.  ,  n,^  (a) 

(3)18lbid.  8a8;fccUl*'J'^ 

Exch.2S0. 

(4)  14  Mee.  &  Wels.  16*. 

(6)  2  H.  Bl«*.  817.  ,^iXt,iM 

(6)  lM...«tW.U.»28  5  ••''•*'' 

(7)  P«  Pollock.  C.B.,  AW«W' 
and  putt,  B. 
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CHfiRRY  V.  HEMINO  AND  AN- 
OTHER. 

'?/fon  o/. 

'^a^,  hy  an  indenture 

'he  defendants,  the 

s  patent  to  the 

^endants  cove- 

^ments:  pro- 

9  from  the 

"*  should 

'r  dis^ 

^  ^t 
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.a  of 
.   if  the 
uotice  should 
ve  aU  the  other 
u  proviso,  the  covenant 
aO/.  should  stand.     Aver- 
.  defendants  pave  due  notice  of 
approbation  and  of  their  intention 
Uf  and  that  the  defendants  had  not  sold 
^fte  letters  patent.     Breach,  non-payment  of 
the  instalments.     Plea,  that  the  defendants 
were  ready  and  willing  and  endeavoured  to 
sell  the  letters  patent,  but  that  no  bona  fide 
sale  could  he  effected: — Held,  that  the  defen- 
dants not  having  sold  the  letters  patent  were 
liable  to  pay  the  instalments. 

Covenant.  The  declaration  stated  that 
hy  indenture,  dated  the  1st  of  March  1836, 
made  between  the  plaintiff  of  the  first  part, 
Cr.  W.  of  the  second  part,  G.  R.  of  the  third 
part,  and  the  defendants  of  the  fourth  part, 
the  parties  of  the  first,  second  and  third  parts 
bargained,  sold,  and  assigned  to  the  defen- 
dants certain  letters  patent;  that  the  de- 
fendants covenanted  with  the  plaintiff  to  pay 
to  her  8402.  by  instalments  as  thereinafter 
mentioned,  that  is  to  say,  120L,  the  first  in- 
stalment, on  the  1st  of  April  1837, 601,  on 
the  1st  of  April  1838,  and  an  instalment  of 
60Z.  yearly  on  the  1st  of  April  in  each  year ; 
provided  always,  that  if  at  the  expiration  of 
twelve  months  from  the  date  of  the  said 
indenture  the  defendants  should  not  approve 
of  the  working  of  the  said  patent  and  of  such 
their  disapprobation  and  of  their  intention  to 
sell  the  same  as  thereinafter  mentioned  they 

New  Sbribs,  XVII.— Excheq. 


should  give  notice  in  writing  to  the  plaintiff, 
such  notice  not  to  be  given  before  the  1st  of 
March  1837  or  after  the  31st  of  March  1837, 
then  and  in  such  case  the  payment  of  the 
first  instalment  should  be  suspended ;  and 
if  having  given  such  notice  the  defendant 
should  within  six  months  after  the  date 
thereof  ^ofki^e  sell  and  dispose  of  the  said 
letters  patent  to  any  person  willing  to  pur- 
chase the  same  for  the  best  price  that  could 
be  reasonably  obtained,  and  out  of  the  pro- 
duce of  such  sale  pay  the  costs  of  such  sale, 
and  retain  to  themselves  246/.  and  pay  over 
to  the  plaintiff  the  net  surplus,  if  any,  then 
and  in  such  case  the  covenant  and  agree- 
ment for  payment  of  840i.  should  cease  and 
determine.  But  if  the  defendants  should 
neglect  to  give  such  notice,  or  having  given 
such  notice  should  neglect  or  refuse  to  ob- 
serve all  the  other  matters  and  things  in 
the  said  proviso  contained,  then  the  cove- 
nant for  payment  of  840Z.  as  aforesaid  should 
be  and  stand  in  full  force,  and  the  said  first 
instalment  of  120/.,  in  case  the  same  should 
have  been  suspended  by  the  notice,  should, 
at  the  expiration  of  the  six  calendar  months 
from  such  notice,  revive  and  be  payable. 
Averment,  that  Uie  defendants  gave  due 
notice  of  their  disapprobation  of  the  said 
letters  patent  and  of  their  intention  to  sell 
the  same  ;  that  six  months  from  the  date  of 
the  notice  elapsed  before  the  suit ;  and  that 
the  defendants  had  not  bond  fide  sold  the 
said  letters  patent  or  rendered  the  plaintiff 
an  account  of  the  sale,  or  of  the  costs,  or  of 
the  net  surplus.  Breach,  the  non-payment 
by  Uie  defendants  of  any  portion  of  the  said 
sum  of  840/. 

The  defendants  pleaded,  lastly,  that  after 
the  giving  the  notice  in  writing  to  the  plaintiff 
of  the  defendants'  disapprobation  of  the  said 
letters  patent,  and  of  their  intention  to  sell 
the  same,  and  within  and  during  the  period 
of  the  said  six  months  after  the  expiration 
of  the  notice,  the  defendants  were  ready  and 
willing,  and  endeavoured  and  offered  bond 
fide  to  sell  the  said  letters  patent  for  the  best 
price  that  could  be  reasonably  obtained  by 
public  auction,  but  that  no  person  would 
become  the  purchaser,  and  no  bond  fide  isle 
could  be  effected ;  that  during  the  sud  six 
months,  and  since,  the  defendants  have  been 
unable  to  sell  the  same ;  that  the  said  letters 
patent  have  remained  unsold  without  any  de- 
fault and  against  the  will  of  the  defendants; 
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to  the  defendants  three  acceptances  as  foU 
lows  : — 16/.  6s,  at  two  months,  21/.  15s.  2d, 
at  three  months,  and 261,  7s,  lid,,  dated  the 
7th  of  April,  at  five  months,  as  jfull  settle- 
ment of  debts,  the  defendants  promised  the 
plaintiff  to  return  to  him  the  acceptances 
drawn  by  the  said  defendant  as  follows : — 
28/.  15«.  and  28/.  Breach,  that  the  defen- 
dants  did  not  return  the  acceptances:'^ 
Held,  on  special  demurrer,  that  the  declara-^ 
tion  was  ill  for  want  of  certainty. 

Assumpsit.  The  declaration  stated  that  the 
plaintiff  bad  divers  dealings  with  the  defen- 
dant Crouch  alone,  and  also  with  Crouch  and 
the  defendant  Arrowsmith ;  that  divers  ac- 
counts remained  unsettled  between  the  plain- 
tiff and  the  defendants ;  that  the  plaintiff 
had,  for  the  accommodation  of  Crouch,  ac- 
cepted divers  bilis  of  exchange,  and  there- 
upon, to  wit,  on  &c.  in  consideration  that  the 
plaintiff,  at  the  defendants*  request,  then  de- 
livered to  the  defendants  three  acceptances 
as  follows: — 16/.  65.  at  two  months,  21/. 
155.  2d,  at  three  months,  and  26^.  7s.  lld.^ 
dated  the  7th  of  April,  at  five  months,  as 
full  settlement  of  debts,  the  defendants 
promised  the  plaintiff  to  return  to  him  the 
acceptances  drawn  by  the  said  Crouch,  as 
follows  :— 28/.  ISs,  and  28/.,  and  to  pay  to 
the  plaintiff  the  sum  of  15/.  towards  a  bill 
of  exchange,  drawn  by  the  defendant  Crouch, 
for  30/.  4s.  6d,,  which  would  become  due 
on  the  10th  of  May  1846.  Breach,  that 
the  defendants  did  not,  nor  would  return  the 
said  acceptances,  or  pay  to  the  plaintiff  the 
said  sum  of  15/. 

Demurrer,  assigning  for  causes  that  no 
sufficient  consideration  was  shewn  for  the 
defendants'  promise;  that  the  acceptances 
delivered  to  the  defendant  may  have  been 
worthless ;  that  the  declaration  was  defective 
in  certainty  in  not  stating  the  names  of  the 
parties  whose  acceptances  were  delivered  to 
the  defendant.     Joinder  therein. 

/.  Brown,  in  support  of  the  demurrer. 
— The  declaration  is  bad.  First,  there  is 
no  valid  consideration  for  the  defendants' 
promise.  The  consideration  is  not  con- 
nected with  the  inducement;  it  does  not 
appear  whose  "  accounts "  remained  un- 
settled, nor  whether  the  "  debts"  mentioned 
in  the  declaration  were  those  of  the  plaintiff 


or  of  third  parties.     Again,  aismning  the 
debts  to  be  those  of  the  plaintiff,  saffident 
facts  are  not  stated  to  shew  that  the  gimg 
of  the  acceptances  operated  as  a  tettlement 
of    debts.      It  does   not  appear  whether 
the  bills  of  exchange  equalled  the  debts, 
or  whether  the  bills  were  negotiable.    Tbe 
authorities  in  support  of  this  poition  of 
the   argument  are   Cumber  v.  Wane(\\ 
Sibree  v.   Tripp  (2),  and  James  ?.  Wil- 
Uams  (3).     Secondly,  the  declaration  is  oot 
sufficiently  certain.     It  does  not  even  state 
who  are  the  acceptors  of  the  bills.    Afpd- 
mans  v.  Blanche  (4)  shews  that  the  omission 
of  the  christian  names  of  persons  mentioned 
in  pleading,  unless  it  be  excused  by  aver- 
ment, is  bad  on  special  demurrer.    He 
cited,  as  to  another  point,  Lynn  v.  Bnee{b) 
and  Reeves  v.  Heame{6), 

Manning,  Serj*  contra. — The  deckrstioo 
is  good.  First,  there  is  a  valid  connder- 
ation  for  the  defendants'  promise.  Whaterer 
may  be  the  nature  of  the  acceptances,  the 
parties  have  treated  them  as  a  settlement 
of  debts ;  and  whether  they  be  of  any  Talse 
or  not  the  mere  delivery  of  them  to  the 
defendants  is  an  act  of  labour  sufficient  to 
support  the  declaration. 

[Alderson,  B. — Are  the  statements  m 
the  declaration  made  with  convenient  eer> 
tainty  ?  The  plaintiff  does  not  state  whose 
debts  they  are.  The  plaintiff  may  amend, 
or  judgment  will  be  given  against  him.] 

The  other  Barons  concurring, — 

Manning,  Serj.  elected  to  amend. 

Judgment  accordingly  (7). 


(1)  1  Stn.426. 

(2)  15  Mee.  &  Wels.  23 ;  a.  e.  15  Lmt  J.  Rif 
(n.sO  Ezch.  318. 

(3)  13  Ibid.  828  ;  s.  c.  14  Law  J.  Rep.  {n^: 
Ezcfa.  220. 

(4)  14  Mee.  &  Wels.  164. 
(6)  2  H.  BiBck.  317. 

(6)  1  Mm.  &  Wels.  323 ;  a.  o.  5  Law  J.  IUjl 
(N.i.)  Ezch.  156. 

(7)  Per  Pollock,  C.B.,  Alderson,  B.,   KoUe.i^ 
and  Piatt,  B. 
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CHERRY  r.  HEMINO  AND  AN- 
OTHER. 


Covenant,  Construction  of. 

A  declaration  stated  that,  hy  an  indenture 
between  the  plaintiff  and  the  defendants,  the 
plaintiff  sold  certain  letters  patent  to  the 
defendants,  and  that  the  defendants  cove- 
nanted  to  pay  the  price  by  instalments :  pro- 
vided, that  tf  within  twelve  months  from  the 
date  of  the  indenture  the  defendants  should 
disapprove  of  the  patent,  and  of  their  dis» 
approbation  and  intention  to  seU  it  they 
should  give  notice  to  the  plaintiff,  the  payment 
of  the  instalments  should  be  suspended ;  and 
if  the  defendants  should  within  six  months 
after  notice  sell  the  said  patent,  and  retain^ 
ing  to  themselves  246^.  pay  over  the  surplus 
to  the  plaintiff,  the  covenant  for  payment  of 
the  entire  sum  should  cease*  But  if  the 
defendants  having  given  such  notice  should 
neglect  or  refuse  to  observe  all  the  other 
matters  or  things  in  the  proviso,  the  covenant 
for  payment  of  8401.  should  stand.  Aver'- 
ment,  that  the  defendants  gave  due  notice  of 
their  disapprobation  and  of  their  intention 
to  sell,  and  that  the  defendants  had  not  sold 
the  letters  patent.  Breach,  non-payment  of 
the  instalments.  Plea,  that  the  defendants 
were  ready  and  willing  and  endeavoured  to 
sell  the  letters  patent,  but  that  no  bona  fide 
sale  could  be  effected : — Held,  that  the  defen* 
dants  not  having  sold  the  letters  patent  were 
liable  to  pay  the  isutahnents. 

Covenant.  The  declaration  stated  that 
by  indenture,  dated  the  Ist  of  March  1836, 
made  between  the  plaintiff  of  the  first  part, 
6.  W.  of  the  second  part,  G.  R.  of  the  third 
part,  and  the  defendants  of  the  fourth  part, 
the  parties  of  the  first,  second  and  third  parts 
bargained,  sold,  and  assigned  to  the  defen- 
dants certain  letters  patent;  that  the  de- 
fendants covenanted  with  the  plaintiff  to  pay 
to  her  840^.  by  instalments  as  therei nailer 
mentioned,  that  is  to  say,  120/.,  the  first  in- 
stalment, on  the  1st  of  April  1837, 60/.  on 
the  1st  of  April  1838,  and  an  instalment  of 
60/.  yearly  on  the  1st  of  April  in  each  year ; 
provided  always,  that  if  at  the  expiration  of 
twelve  months  from  the  date  of  the  said 
indenture  the  defendants  should  not  approve 
of  the  working  of  the  said  patent  and  of  such 
their  disapprobation  and  of  their  intention  to 
sell  the  same  as  thereinafter  mentioned  they 
New  Sbribs,  XVII.— Excheq. 


should  give  notice  in  writing  to  the  plaintiff^, 
such  notice  not  to  be  given  before  the  1st  of 
March  1837  or  after  the  3l8t  of  March  1837, 
then  and  in  such  case  the  payment  of  the 
first  instalment  should  be  suspended ;  and 
if  having  given  such  notice  the  defendant 
should  witibin  six  months  after  the  date 
thereof  bond  fide  sell  and  dispose  of  the  said 
letters  patent  to  any  person  willing  to  pur- 
chase the  same  for  the  best  price  that  could 
be  reasonably  obtained,  and  out  of  the  pro- 
duce of  such  sale  pay  the  costs  of  such  sale, 
and  retain  to  themselves  246/.  and  pay  over 
to  the  plaintiff  the  net  surplus,  if  any,  then 
and  in  such  case  the  covenant  and  agree- 
ment for  payment  of  840/.  should  cease  and 
determine.  But  if  the  defendants  should 
neglect  to  give  such  notice,  or  having  given 
such  notice  should  neglect  or  refuse  to  ob- 
serve all  the  other  matters  and  things  in 
the  said  proviso  contained,  then  the  cove- 
nant for  payment  of  840/.  as  aforesaid  should 
be  and  stand  in  full  force,  and  the  said  first 
instalment  of  120/.,  in  case  the  same  should 
have  been  suspended  by  the  notice,  should, 
at  the  expiration  of  the  six  calendar  months 
from  such  notice,  revive  and  be  payable. 
Averment,  that  the  defendants  gave  due 
notice  of  their  disapprobation  of  the  said 
letters  patent  and  of  their  intention  to  sell 
the  same ;  that  six  months  from  the  date  of 
the  notice  elapsed  before  the  suit ;  and  that 
the  defendants  had  not  bond  fide  sold  the 
said  letters  patent  or  rendered  the  plaintiff 
an  account  of  the  sale,  or  of  the  costs,  or  of 
the  net  surplus.  Breach,  the  non-payment 
by  the  defendants  of  any  portion  of  the  said 
sum  of  840/. 

The  defendants  pleaded,  lastly,  that  after 
the  giving  the  notice  in  writing  to  the  plaintiff 
of  the  defendants*  disapprobation  of  the  said 
letters  patent,  and  of  their  intention  to  sell 
the  same,  and  within  and  during  the  period 
of  the  said  six  months  after  the  expiration 
of  the  notice,  the  defendants  were  ready  and 
willing,  and  endeavoured  and  offered  bond 
fide  to  sell  the  said  letters  patent  for  the  best 
price  that  could  be  reasonably  obtained  by 
public  auction,  but  that  no  person  would 
become  the  purchaser,  and  no  bond  fide  sale 
could  be  effected ;  that  during  the  said  six 
months,  and  since,  the  defendants  have  been 
unable  to  sell  the  same ;  that  the  said  letters 
patent  have  remained  unsold  without  any  de- 
fault and  against  the  will  of  the  defendants; 
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was  completed!  the  provieien  beipg.  tlwt  tke 
parties  may  "  issue  execution  agaaBSt  my 
penoQ  or  persona  who  was  or .  wene  a 
inemher  oe  members  of  suoh  eorporation  Of 
co-partnership  at  the  time  the  contract  or 
oontractSt  or  agreement  or  agreements  on 
which  suchjttdgmentr&c.  were  entered  into.' - 
This  is  the  common-law  liability ;  but  they 
do  not  confine  it  to  persons  who  were 
partners  at  that  time;  forthey^goonandsay^ 
^*or  who  became  a  member  or  membeoraal 
any  time  before  such  contract  was  execnted ;" 
so  that  in  the  case  of  executory  contraets  those 
are  liable  who  are  partners  at  the  time  of  thq 
execution  of  the  contract^  and  these  also  are 
liable  at  common  law.  Secondlyi  it  makea 
those  liable  who  became  partners  beibre  the 
contract  became  an  executed  contract,  and 
who  arenotliable  atcommon  law ;  and  thirdly* 
those  who  were  members  "  at  the  tinoe  of 
the  judgment  obtained,"  and  these  also  are 
not  liable  at  common  law.  It  is,  tkerefonei 
perfectly  clear  that  this  statute  means  to 
impose  some  additional  liability  b^ond 
that  which  the  common  law  imposed  on  the 
members  of  those  oopartnershipa.  I  think 
there  is  no  doubt  that  the  object  of  the 
legislature  was  to  accomplish  a  thing  whic^ 
it  is  very  difficult  to  aceomplifrb,  namely^ 
to  treat  these  bodies  as  corporations,  notwitih- 
standing  the  fluctuating  nature  of  their  mem« 
bers;  to  make  them  liable  to  contracts,  not- 
withstanding the  change  in  their  members; 
to  make  all  the  partnership  property  liable; 
and  further  to  make  each  individual  respon- 
sible for  the  debts  of  the  partnesshtp*  The 
object  of  the  legislature  in  allowing  execu- 
tion to  be  taken  out  against  persons  who 
were  not  liable  as  contracting  parties,  and 
also  agmnst  those  in  the  second  dc^^e, 
who  were  partners  at  the  time  of  the  jud^ 
ment  obtained,  and  not  at  the  time  of  the 
eoatract,  was  upon  the  supposition  that  these 
persons  had  all  the  means  of  applying  the 
funds  of  the  society,  and  ought  to  have 
applied  them,  to  the  payment  of  the  part* 
nership  debts*  And  probably  they  coxb* 
sidered  that  peraons  who  were  aotual  mem* 
bers  at  the  time  the  execution  issued,  and 
when  the  debt,  tbereforcy  ought  to  be 
paid,  are  the  persons  who,  in  the  first  in- 
stance,  ought  to  be  looked  to,  to  ti^ce 
care  that  the  partnership  funds  were  ap- 
plied to  the  payment  of  the  debt ;  and  that 
if  they  do  not  choose  to  apply  them,  or  have 


not  the  means  ef  apply  ingtbem,  they  should 
be  iresponaible  in  tibev  own  peiaona  for  its 
due  payment.  That  seema  to  be  the  psia- 
ciple  upon  which  the  legislatmre  neted, — a 
principle  of  aome  harshness  towards  thoae 
who  were  members  at  the  time  that  the 
execution  issued;  hut  then  there  is  nodoaht« 
as  the  Attorney  Genen^  ^^ea  observedt  that 
this  act  was  framed  upon  the  suppositpov  thst 
these,  cepopaniea  would  be  always  ^vienli 
and  would  have  funds  to  pay  thisir  debU  wiUb 
If  that  is  the  right vieWyth^.e&otiat%Biaka 
those  who  are  partnara,  at  tbs  time  tbO'SS^' 
cution.issuest liable;  and  thiai,  intbeeveai 
of  an  ejtestttion.againstthem.  h^ing  u^sae- 
eessful,  the  remedy  is  to  be  talusn  .^^sinsl 
those  who  were  partners  at  the-time  of  the 
oontracti  then  against  thoae  who  -mue  se 
at  the  time  of  the  contiaet  being^cooiplctpd^ 
then  against  those  who  were  so  at  the  tkne  of 
the  judgment  being  obtained.  It  ia  to  be 
observed  that  the  l^islature  haveletalipoae 
elass  of  personSf  whether  intsntioiially  or 
not  Ldo  not  know,  namely^  thoae  wiiahava 
heoome  partnczs'  after  the  oontnict  waa  cea^ 
pleted,  and  have  ceased  to-be  sa  twfina 
judgment  obtained,  although  thsry 
parties  at  the  time  that  the  action 
meoced :  that  case  the  legislature  did  not 
provide  lor,  and  they  aw  oertsiiily  execapt» 
for  there  are  uo  wosde  to  eml»iace  Uun. 
My  opinion,  therefore,  is,  that  in  tbia  in- 
stance, the  plaintiffi  by  taking  his  iwanedy, 
hy  issuing,  writs  of  aetre/aciaa  agninai  die 
existing  members  of  the  companyy-«»I 
those  existing  at  the  time  the  sdre/acm 
obtained, — ^haa  pursued  the  proper  eoBias, 
and  that  he  was  not  bound  to  take  out  any 
scars  facias^  and  would  have  been  sraong 
to  have  taken  out  «ny  -seirt  facias  mgdast 
those  who  were  partners  at  the  time  ^at 
the  action  was  commenced. 

I  come,  therslore,  to  the  laat  <|nratioB^ 
whether  cor  no  the  plaintiff  haa  entitled  him- 
self to  this  inter&veooe  of  the  Court  h^  the 
steps  which  he  has  taken  against,  those 
different  persons  who  were  mcmbesa  «|  the 
time.  Now  the  affidavits  stateii  aad>  theie 
is  a  Ust  annexed,  that  there  are  a  great 
number  of  persons  who  were  partneia  in 
this  concern,  against  whom  it  would  be^ 
doubtedly,  hopeless  to  take  any 
Seven  writs  of  scire  faoioM  have  been  issued, 
which  promise  a  result  of  about  130/.  alto- 
gether. But  then  it  is  said  that  these  are  two 
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peMMHis'agtnnstiiliem  co  effeetital  Btepid  have 
been  taken  in  order  tomi&e  them  responsible, 
and  against  -whom  proceedings  might  be 
taken  with  effect.    Against  one  a  scire  faeids 
iasned ;  and  it  is  objected  that  the  present 
proceedings  ought  not  to  be  allowed  until  that 
scirt  facias  has  eoroe  to  its  determination » 
and  been  iinally-  disposed  of.    Now  if  I  am 
satisfied  that  i\iht  scire  facias  would  produce 
no^  result  at  nil,  br  no  result  a€  'all  worth 
the  estpense  of' proceeding  in  it,  then  the 
peitdtoeyof  such  scire  facias  is  no  answer 
t&  this  application ;  and  I  lake  it  that  is  the 
principle  of  the  case  of  Field  v.  M*Ken-> 
sie  (15),  in  which  Sir  Thomas  Wilde  seems 
to  have  ihought  at  first   that  you  must 
issue  a  scire  facias  against  every  indivi* 
dual  member,  before  you  can  apply  to  the 
Court  Ibr  its  interference  against  a  person 
who  was  a  member  at  the  time  of  the  con- 
tract made.     That  opinion  was  overruled 
hy  the  rest  of  the  Court,  who  thought  it 
was  enough  if  they  were  satisfied  that  every 
reasonable  and  proper  effort  had  been  made 
fi>r  the  purpose  of  obtaining  payment  of  the 
debt  due  to  the  creditors,  by  recourse  to 
those  who  were  primarily  liable.     That  is 
the  ilile'  upon  which  I  think  I  must  act  in 
thtfr  present  case ;  and  referring  to  the  afH- 
davits  in  the  fi^st  place,  with  regard  to  the 
persons  against  whom  the  scire  facias  is 
pending,  it  appears  to  me  that,  looking  to 
the  affidavits  oh  both  sides,  there  appears 
to  be  tfo  reasonable  expectation  of  gaining 
anything  from  the  scire  facias.     The  defen- 
dant there,  it  appears,  was  the  promoter, 
and  -was  a  trustee  lor  a  Scotch  insuranee 
ofilee ;  and  he  accepted  the  shares  as  such 
trustee.     I  think  it  is  impossible  to  make 
the  partners  in  the  Scotch  Insurance  Office 
liable,  through  his  instrumentality,  directly ; 
bat  then  it  is  said,  that  if  he  were  to  pay 
the  amount,  he  would  have  his  remedy  in 
equity  against  the  cestuis  que  trust;   and 
suppose  that  that  was  not  so,  still  if  he  was 
sned,  and  ^e  scire  facias  was  pursued  to 
execution  the  probability  is  that  the  mem* 
bers  of  ti)e  Scotch  company  would  not  leave 
him  to  pay  the  debt,  but  would  come  for- 
ward upon  a  principle  of  honour,  and  dis« 
charge  bdm.     I  think  that  is  rather  too 
remote  a  contingency  for  me  to  say  that  any 
good  result  can  reasonably  be  expected  to  be 

(15)  16Uw  J.  Rep.(N.«.)C.P.203. 


pvoddoed  from  that  jesrir/ikMiir,  unless  i3ttt 
defendant  is  himself  a  person  in  solvent  cirt 
cumstances.  Now  the  affidavits  on  the  part 
of  the  plaintiff  shew  that  he  is  not  a  man 
likely  to  pay  any  reasonable  portion,  or 
indeed  anything  of  the  considerable  debt 
which  is  in  dispute  is- this  action;  while  the 
affidavits  on  the  other  side,  although  they 
say  he  is  apparently  earrying  on  businessi 
do  not  remove  that  impression  from-  my 
mind*  The  same  also  may  be  said  with 
regatd  to  the  other  individual*  •  He  is  a 
person  said  to  be  possessed  of  considerable 
property.  The  affidavits  on  the  other  side 
say  that  the  property  is  greatly  encumbered 
by  mortgage  beyond  its  reel  value  \  and  that, 
therefore,  any  pn>ceediiig  against  him  must 
be  hopeless.  I  therefore  think  that  in  this 
case  the  plaintiff  has  satisfied  what  the 
majority  odf  the  Court  of  Common  Pleas, 
and,  ultimately,  I  believe  my  Lord  Chief 
Justice  Wilde,  said  was  necessary  in  such  a 
ease,  and  which  is  a  doctrine  which  I  think 
was  previously  laid  down  in  the  Court  of 
Queen's  Bench — see  Eardley  v.  Law{\6)i 
and  Harvey  v.  Scoit  {I7)t  that  all  that  is  re>* 
quisite  in  this  case  is  the  reasonable  certainty 
that  the  remedies  against  the  existing  mem** 
bers  would  be  ineffectual.  This  the  plaintiff 
has  done ;  and  I  think,  therefore,  that  this 
writ  ought  to  go. 

Rule  absolute. 
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DOE  d,  BURTON  e.  WHITE. 


Devise — **  Estate^ — WTien  it  passes  the 
Fee--''  Who  have  Issue:' 

The  word  "  estate*'  in  the  opersHve  part 
ofawiil  panes  not  only  the  corpus  of  the 
property  f  but  all  the  testator's  interest  in  it^ 
unless  contrtmled  by  the  context :  and  neither 
do  superadded  words  of  local  description  more 
appiieable  to  the  corpus  of  the  property^  nor 
words  apparently  explanatory  of  the  meanmy 
of  the  term  in  the  demise  itself  preoent  it 
from  pasai/ny  the  whole  interest :  hut  where 
the  word  *'  estate"  is  not  used  in  the  operative 
clause  of  the  devise  itself  but  is  introduced 
in  another  part  of  the  will  referriny  to  it^  it 
oisnnot  be  construed  as  haoiny  the  effect  of 

(16)  12  Ad.  &  £1.802;  8.c  10  Law  J.  Rep.  (n.s.) 
Q.B.  46. 

(17)  17  Law  J.  Rep.  (n.s.)  Q.B.  9. 


328 


EXCHEQUER  OF  PLEAS: 


extending  ihemeaning  of  the  operative  clause, 
whether  fnior  or  subsequent* 

A  testator  devised  as  follows : — "  I  give  to 
my  wife  N.  all  that  house^  shop^  and  garden 
now  in  the  tenure  of  B^  for  her  won  sole  use 
and  purpose,  and  I  also  give  to  my  wife  N. 
all  that  messuage,  farm,  and  premises  now 
in  the  holding  of  C,  to  hold  to  her,  my  said 
wife,  during  the  term  of  her  natural  life ;  and 
from  and  after  her  decease  I  give  and  devise 
the  said  messuage  of  tenement,  and  also  the 
said  farm  and  premises,  given  to  my  said  wife 
for  her  life  as  aforesaid,  to  my  son  John, 
I  give  and  bequeath  to  my  son  George  the 
lease  of  the  farm  I  rented  of  L,  for  his  own 
use  and  benefit ;  and  I  also  give  to  my  son 
George  that  one  acre  of  copyhold  land  I 
bought  of  G,  and  also  half  an  acre  offree^ 
hold  land  adjoining  that  one  acre  of  copyhold 
land,'*  After  other  devises  the  will  con* 
tained  the  following  passage : — "  And  I  give 
and  bequeath  and  order  the  rents  or  interests 
that  is  behind,  due,  and  unpaid  shall  go  and 
be  paid  to  that  person  I  have  left  the  estates 
and  properties  respectively  to.  As  to  all  the 
rest,  residue,  and  remainder  of  my  property 
whatsoever,  and  of  *  what  nature  or  kind 
soever,  lyive,  devise,  and  bequeath  the  same 
to  be  equally  divided  between  and  amongst 
my  said  wife  N.  and  her  children  who  have 
issue,  share  and  share  alike  :'* -^ Held^ 
first,  that  the  devise  to  George  did  not  carry 
a  fee  in  the  devised  lands ;  secondly,  that 
the  words  '*  who  have  issue"  meant  who  have 
when  the  will  takes  effect,  and  that  the  chil* 
dren  of  N,  the  wife,  who  had  no  issue  at  the 
death  of  the  testator,  didnot  take  any  interest 
under  the  residuary  devise* 

Ejectment  to  recover  certain  freehold  and 
copyhold  premises,  in  the  parish  of  Hales 
Owen,  in  the  county  of  Worcester. 

The  caase  came  on  for  trial,  hefore 
Ga8elee,Serj.,at  the  Worcestershire  Summer 
Assizes,  1847,  when,  by  consent,  the  jury 
found  the  following  special  verdict: — 

Aaron  White,  late  of  Hales  Owen,  in  the 
county  of  Worcester,  being  seised  in  fee  of 
certain  freehold  and  copyhold  premises,  duly 
made  and  published  his  will,  bearing  date 
the  1 7th  of  July  1820;  the  material  parts 
of  which  are  as  follows:-^"!  give  to  my 
wife  Nanny  White  all  that  house,  shop,  and 
garden,  now  in  the  tenure  of  Benjamin 
Yates,  for  her  own  sole  use  and  purpose; 


and  I  also  give  to  my  wife  Nanny  White 
all  that  messuage,  farm,  and  premises,  now 
in  the  holding  of  Mr.  Chambers,  situate  at 
Cakemore,  in  that  part  of  the  parish  of 
Hales -Owen  which  lies  in  the  county  of 
Worcester,  except  the  half  acre  of  land  now 
lying  in  Upper  Quinton  Field,  and  now  in 
the  holding  of  my  son  Oeoige  White,  to  hold 
to  her,  my  said  wife,  during  the  term  of  her 
natural  life ;  and  from  and  after  her  decesse, 
I  give   and  devise  the  said  messuage  or 
tenement,  and  also  the  said  &rm  and  pre« 
mises  given  to  my  said  wife  for  her  life  as 
aforesaid,  to  my  son  John  White,  subject  to 
the  payment  out  of  the  aforesaid  premises 
of  the  sum  of  50/.,  to  be  paid  to  my  son 
George  White,  and  also  the  sum  of  50/.  to 
my  daughter  Sally  Powers.     I   give  and 
bequeath  to  my  son  George  White  the  lesse 
of  the  farm  I  rented  of  Lord  Lyttleton,  for 
his  own  use  and  benefit;  and  I  also  give 
to  my  son  George  White  that  one  acre 
of  copyhold  land  I  bought  of  Counsellor 
Guest,  lying  arid  being  in  the  uppermost 
Quinton    Field,  in  the  parish   of   Haies 
Owen  ;  .  and  also  half   an   acre   of  firce- 
hold  land  adjoining  that  one  acre  of  copy- 
hold land,  which  I  purchased   of  Martin 
&  Home,  to  my  son  Greorge  White;  and 
also  one  more  acre  of  copyhold  land  I  bought 
of  Counsellor  Guest,  lying  and   being  is 
Horsenail  Field,  in  the  parish  of  Haki 
Owen,  to  George  White,  and  now  in  bu  owa 
occupation ;  and  also  those  two  half  acres 
of  land  lying  in  Horsenail  Field  to  my  son 
George  White ;   and  also   that  leasow  of 
arable  land,  called  the  Top  Croft,  containing 
four  acres  and  a  half,  lying  and  being  in 
Ridge  Acre,  in  the  parish  of  Halea  Owen, 
to  my  son  George  White ;  and  also  those 
two  dwelling-houses,  shops,  and  gardens, 
now  in  the  occupation  of  Benjamin  Clay 
and  Thomas  Haycock,  to  my  son  George 
White ;  and  also  three  plecka  of  land  or 
gardens  that  I  inclosed  fit>m  the  waste,  and 
purchased  of  the  surveyor  of  the  by- 
ways, Mr.  Richard  Blocksedge,  to  my  son 
George  Mliite ;  and  also  that  house,  shop, 
and  garden,  with  the  appurtenaneea  hereto 
belonging,  situate  in  Long  Lane,  in  the 
parish  of  Hales  Owen,  and  now  in  die 
occupation  of  Samuel  Paxtridge,  unto  ny 
son  George  White. . .  .And  I  2so  give  and 
bequeath  to  my  daughter,  Sally  Powcn, 
those    two    dwelling-houses,   riu>pi»  and 
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gardens,  'with  the  appurtenances  thereto 
belonging,  situate  in  the  parish  of  Hales 
Owen,  and  county  of  Salop,  and  now  in 
the  tenure  or  occupation  of  J.  Gould,  to  and 
for  her  own  u^e,  and  to  dispose  of  them  as 
she  may  think  proper  amongst  her  children ; 
and  if  she  should  die  without  disposing  of  the 
aforesaid  property  given  to  her,  for  it  to  go 
and  be  divided  amongst  her  children,  share 
and  share  alike. ...  I  give  and  bequeath  to 
my  son  John  White,  all  that  farm  or  estate 
I  bought  of  Mr.  Bradley,  of  London,  con- 
taining about  twenty  acres,  situate  at  the 
Quinton,  in  the  parish  of  Hales  Owen. .  . . 
And  I  give  and  bequeath  and  order  the 
rents  or  interests  that  is  behind,  due  and 
unpaid,  shall  go  and  be  paid  to  that  person 
I  have  left  the  estates  and  properties  respec- 
tively to.  As  to  all  the  rest,  residue,  and 
remainder  of  my  property  whatsoever  or  of 
what  nature  or  kind  soever,  I  give,  devise, 
and  bequeath  the  same  to  be  equally  divided 
between  and  amongst  my  said  wife  Nanny 
White  and  her  children,  who  have  issues, 
share  and  share  alike." 

Aaron  White  died  on  the  28rd  of  May 
1822,  leaving  Nanny  White,  his  widow,  and 
four  children  him  '^surviving,  all  of  whom 
were  then  married,  that  is  to  say,  Sally,  the 
■wife  of  T.  Powers;  George  White,  the 
devisee  in  the  said  will  mentioned;  Lucy, 
the  wife  of  W.  Barton ;  and  John  White, 
one  of  the  within-named  defendants.  All 
the  children,  except  George  White,  had 
issue  living  at  the  time  of  the  death  of  Aaron 
White.  George  White  had  issue  between 
tlie  death  of  Aaron  White  and  the  death  of 
Nanny  White,  which  issue  are  still  living. 

Nanny  White  made  her  will,  duly  signed 
and  attested,  dated  the  dOth  of  June  1826, 
and  thereby  gave  and  devised  all  her  pro- 
perty that  she  might  have  or  be  entitled  to 
at  the  time  of  her  death,  to  her  daughters, 
Sally  Powers  and  Lucy  Burton,  to  be  equally 
divided  between  them,  for  their  entire  use 
and  purpose,  and  to  their  heirs  and  assigns 
for  ever. 

Nanny  White  died  in  the  month  of  January 
1829,  without  altering  or  revoking  her  said 
will. 

George  White  was,  in  the  year  1880,  duly 
admitted,  according  to  the  custom  of  the 
manor  i>f  Warley  Wigan,  to  the  said  two 
acres  of  copyhold  land  devised  to  him  by 
the  will  of  Aaron  White,  to  hold  for  all  such 
New  Series,  XVII.— Bxcheq. 


estate  and  interest  that  he  took  therein  under 
the  said  will,  according  to  the  custom  of 
the  manor. 

George  White,  by  his  will,  in  writing, 
bearing  date  the  26th  of  June  1840,  and 
duly  signed  and  attested  for  the  passing  of 
freehold  estates,  gave  and  devised  all  his 
real  and  personal  estate  whatsoever  and 
wheresoever,  unto  his  brother,  the  said  John 
White,  his  heirs,  executors,  and  adminis- 
trators, upon  certain  trusts,  for  the  benefit 
of  his,  the  said  George  White's  two  daughters. 
George  White  died  in  the  month  of  July 
1840,  without  altering  or  revoking  his  said 
will. 

Lucy  Burton  died  intestate  in  the  month 
of  March  1837,  leaving  William  Burton,  the 
lessor  of  the  plaintiff,  her  eldest  son  and 
heir-at-law,  her  surviving;  and  the  said 
William  Burton,  the  husband  of  the  said 
Lucy,  died  in  the  month  of  September  1841. 

After  the  death  of  George  White,  the 
defendant^  John  White,  claimed  to  be  enti- 
tled as  devisee  under  the  said  will  of  the 
said  George  White,  as  tenant  in  fee  simple, 
to  the  whole  of  the  freehold  and  copyhold 
premises  devised  by  the  said  will  of  Aaron 
White  to  the  said  George  White,  and  pro- 
cured the  attornments  to  him  of  the  several 
tenants  in  possession  of  the  said  premises, 
and  has  continued  to  receive  the  whole  of 
the  rents  thereof,  and  has  refused  to  account 
for  or  pay  over  any  part  of  such  rents  to  the 
lessor  of  the  plaintiff,  and  the  said  John 
White  came  in  and  defended  this  action  of 
ejectment  as  landlord,  under  the  usual 
landlord's  rule  for  that  purpose. 

The  other  defendants,  except  the  said 
John  White,  were,  at  the  commencement  of 
this  action,  and  still  are,  the  several  tenants 
in  possession  of  the  said  freehold  and  copy- 
hold premises  devised  to  the  said  George 
White,  which  premises  they  severally  held 
as  tenants  from  year  to  year  to  the  said 
George  White  in  his  lifetime,  and  after 
his  death  attorned  and  paid  rent  to  the 
defendant  John  White,  so  claiming  as  afore- 
said, and  refused  to  pay  rent  to  the  lessor 
of  the  plaintiff,  or  to  acknowledge  him  as 
landlord  of  any  part  of  the  said  premises.    . 

Upon  the  death  ofthe  said  George  White, 
the  lessor  of  the  plaintiff,  William  Burton« 
claimed  as  heir-at-law  of  his  mother,  Lucy 
Burton,  to  be  entitled  to  one  undivided 
fourth  part,  and  also  one  undivided  eighth 
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part  of  and  in  the  said  freehold  and  copy- 
hold lands  and  premises  devised  hy  the  said 
will  of  Aaron  White  to  the  said  George 
White,  alleging  that  the  said  Lucy  Burton 
was,  at  the  time  of  her  death,  entitled  to 
one  undivided  fourth  part  thereof,  as  tenant 
in  common  in  fee,  under  the  will  of  her 
father,  Aaron  White,  and  to  one  undivided 
eighth  part  thereof  as  tenant  in  common  in 
fee  under  the  will  of  her  mother,  the  said 
Nanny  White.  (The  special  verdict  then 
stated  lease,  entry,  and  ouster,  and  concluded 
in  the  usual  form.) 

In  Michaelmas  term  (Nov.  10), 

Phipsofif  on  behalf  of  the  lessor  of.  the 
plaintiff,  appeared  to  argue,  but  the  Court 
called  on 

Hodgson  {Whateley  vrns  with  him),  for 
the  defendant. — First,  George  White  took 
an  estate  in  fee  in  the  lands  devised.  Though 
the  testator  had  devised  to  him  certain  free- 
hold and  copyhold  lands  without  words  of 
inheritance,  yet  the  subsequent  clause  in 
the  will  giving  the  rents  in  arrear  to  the 
persons  to  whom  he  has  left  the  **  estates 
and  properties,"  must  be  read  as  part  of 
the  devise  of  the  lands,  and  shew  that 
the  testator  intended  George  should  take 
an  estate  in  fee.  He  referred  to  the  fol- 
lowing cases:  Randall  y,  7\tcAift(l),  Wil- 
kinson  v.  Chapman  {2\  Stewart  v.  Gar^ 
nett  (3),  Goodwyn  v.  Goodwyn  (4),  Roe  v. 
Bacon  {5),  The  authorities  are  collected  in 
Jarman  on  fVills^  vol.  2.  p.  181,  and  they 
clearly  establish  that  the  word  "  estate"  will 
pass  Uie  fee,  unless  it  is  distinctly  qualified 
by  some  previous  words.  When  a  testator 
says,  '*  I  have  left  the  estates  and  properties" 
to  a  certain  person,  his  intention  is  plainly 
that  that  person  shall  have  them.  In  the 
devise  to  John  the  testator  uses  the  word 
''  estate."  The  testator,  instead  of  using  the 
word  "estate"  in  every  devise,  expresses 
the  same  thing  by  concluding  his  will  with 
a  declaration  that  the  devisees  shall  have 
the  unpaid  rents,  &c.  of  the  estates  and  pro- 
perties he  has  respectively  given  to  them. 
The  second  question  is,  whether  the  chil- 
dren of  the  testator's  wife,  who  had  no  issue 

(1)  6  Taunt  410. 

(2)  3  RusB.  145. 
(8)  3  Sim.  898. 

(4)  1  Vm.  Ben.  227. 

(5)  4  Mau.  &  S«lw.  366. 


at  his  death,  took  any  interest  under  the 
will.  The  residue  is  to  be  equally  divided 
between  his  wife  and  "  her  children  who  have 
issue."  That  may  be  construed  witfaoat 
violence  to  the  language  to  mean  a  gift  to 
the  wife  and  such  children  as  shall  have 
issue. 

[Parke,  B.-^If  it  had  been  a  devise  to 
"  children,"  those  only  would  have  taken 
who  were  living  at  the  time  of  the  testator's 
death.  The  meaning  is,  who  have  c^ldrea 
when  the  will  takes  effect.] 

Cur.  adv.  vnlL 

The  judgment  of  the  Court  was  now 
delivered  by — 

Pollock,  C.B.  — [His  Lordship  stated 
the  special  verdict,  and  continued :}-— Tbfre 
are  two  questions  raised  by  this  special 
verdict.  The  first,  whether  the  devise  to 
George  White  carried  a  fee  in  the  devised 
lands.  The  second,  whether,  under  the 
residuary  devise,  the  children  of  Nanny 
White,  who  had  no  issue  at  the  death  of 
the  devisor,  took  any  interest.  We  arc  all 
satisfied  upon  both  of  these  points,  and 
decide  them  in  favour  of  the  lessor  of 
the  plaintiff.  The  first  question  depends 
upon  the  construction  of  the  words  **  estates 
and  properties,"  in  the  part  of  the  will 
in  which  they  are  used.  The  devise  to 
George  White  of  half  an  acre  of  fireeboW 
land,  an  acre  of  copyhold  land,  a  leasow  of 
arable  land,  &c.,  unquestionably  passed  an 
estate  for  life  only  to  George  White;  bat 
the  learned  counsel  for  the  defendant  eon- 
tends  that  the  operation  of  this  devise  is 
extended  by  the  subsequent  words,/*  I  gire 
and  bequeath  and  order  the  rents  or  interests 
that  is  behind,  due  and  unpaid,  shall  go  and 
be  paid  to  that  person  /  have  left  the  estates 
and  properties  respectively  to."  It  is  con- 
tended that  this  clause  is  explanatory  of  the 
testator's  meaning,  and  shews  that  be  in- 
tended  all  his  interest  in  the  devised  land 
to  pass. 

It  is  established,  by  a  long  course  of  deci- 
sions, that  the  word  "estate"  or  "estates," 
used  in  the  operative  part  of  the  will,  passes 
not  only  the  corpus  of  the  property,  bot 
all  the  interest  of  the  testator  in  it.  unless 
controuled  by  the  context;  and  that  super- 
added words  of  local  deseriptiony  mere 
applicable  to  the  corpus  of  the  property, 
indicating  its  sitnatioii   or  the  nature  of 
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its  nccupntion,  do  not  prevent  it  from 
passing  the  whole  interest ;  nor  do  words 
apparently  explanatory  of  the  meaning  of 
the  term  inserted  in  the  devise  itself,— as 
where  the  testator  leaves  his  real  estate, 
that  M,  his  land  and  buildings  situate  at  A. 
— Denn  v.  Hood  (6);  or  his  freehold  estate, 
consisting  of  thirty  acres  of  land — Gardner 
v.  Harding  (7) ;  or  where  the  testator^  after 
devising  dwelling-houses  to  one  for  life 
(with  a  minute  description),  all  which  estates 
he  devised  after  his  death  to  another— 
JiandeU  v.  T%ichin>  The  Courts  have  ex- 
tended the  meaning  of  the  word  in  order  to 
effectuate  what  it  may  always  be  presumed 
that  it  was  the  intention  of  the  testator  to 
have  done.  But  where  the  word  '*  estates" 
is  not  used  in  the  operative  clause  of  the 
devise  itself,  but  is  introduced  into  another 
part  of  the  will  referring  to  it,  we  find  no 
decision  or  dictum  authorizing  us  to  con- 
strue it  as  having  the  effect  of  extending 
the  meaning  of  the  operative  clause,  whether 
prior  or  subsequent;  and  to  read  the  will 
as  if  the  testator  had  said,  "  by  the  devise 
of  lands  in  another  clause,  I  mean  to  give 
all  my  estate  in  these  lands."  This  is  the 
distinction  pointed  out  by  Gibbs,  C.J.,  in 
the  case  just  referred  to  of  Randell  v. 
Tuchin^  where  he  says  that  the  word 
''estate"  is  here  used  in  i^e.  operative  part 
of  the  ^devise,  not  introduced  incidentally 
after  the  devising  part  is  perfected,  but 
introduced  in  the  devise  itself;  and  Heath, 
J.  states  the  rule  to  be,  that  where  the  word 
'*  estate"  is  an  operative  word,  it  passes  the 
fee.  And  it  has  been  long  settled,  that 
where  the  word  is  used  in  a  prior  part  of 
the  will,  as  where  the  testator  says,  *'  as  to 
all  my  estate,  I  devise  the  same  as  follows," 
and  then  proceeds  to  devise  lauds,  the  use 
of  the  word  "estate"  will  not  enlarge  the 
subsequent  devises.  It  cannot  be  construed, 
in  that  case,  as  meaning  a  declaration  by  the 
testator  that,  by  the  subsequent  devise  of 
land,  he  meant  to  devise  a  fee;  nor  can  it 
in  this  be  held  to  amount  to  a  statement  by 
the  testator  that,  by  the  prior  devise,  he 
intended  that  all  his  interest  should  pass. 
For  these  reasons,  we  are  of  opinion  that  a 
fee  in  the  several  lands  devised  did  not  pass 
to  George  White.'  As  the  devise  itsdf  did 
not  carry  a  fee,  the  subsequent  words,  merely 

(0)  7  Taunt.  35. 
(7)  2  Moure,  d6d. 


referring  to  it,  and  not  being  intended 
themselves  to  give  any  interest  in  the  lands, 
do  not.  They  are  merely  descriptive  of 
persons  to  whom  something  else  is  given  in 
a  prior  part  of  the  will. 

On  the  second  question  we  have  already 
given  our  opinion.  The  words,  "  who  have 
issue,"  must  mean,  who  have  when  the  will 
takes  effect,  that  is,  at  the  time  of  the 
testator's  death ;  and  as  a  devise  to  her  and 
her  children  would  include  only  the  chil- 
dren living  at  that  time,  the  superadded 
description  of  having  issue  must  be  con- 
strued as  applicable  to  those  children  who 
then  have  issue.  Upon  the  latter  point 
no  stress  was  laid  by  the  able  counsel  for 
the  defendant. 

Judgment  for  the  lessor  of  the 
plaintiff. 


1848.     1 
Jan.  18.  J 


LEE  V.  STONE  AND  OTHERS. 


Will^    Construction    of — "  Survivors   or 
Survivor** — Estate  in  Possession. 

Devise  of  three  several  estates  to  testator's 
three  daughters^  M,  C,  and  L,  for  their 
respective  lives,  remainder  to  their  children 
as  tenants  in  common  in  fee,  provided,  **that 
if  any  or  either  of  mg  said  daughters  shall 
depart  this  life  without  having  lawful  issue 
of  her  body  or  bodies,  that  then  and  in  that 
case  the  property  hereinbefore  given  to  such 
daughter  so  dying  shall  go  and  accrue 
to  the  survivors  or  survivor  of  my  said 
daughters,  their  heirs,**  ^c,  **  in  equal 
shares  and  proportions  as  tenants  in  corn* 
mon ;  and  if  all  my  daughters,  except  one, 
should  depart  this  life  without  having  lawful 
issue,  then  that  the  share  of  such  daughters 
so  dying  shall  go  to  the  survivor  of  my  said 
daughter,  her  heirs  and  assigns  for  ever*'* 
C.  died  on  the  Srd  of  October  1841,  leaving 
a  son;  and  on  the  25th  L.  died  without 
having  had  issue.  On  the  22nd  of  December 
M.  and  her  husband  conveyed  to  a  trustee 
the  property  devised  to  her  for  life,  and  also 
that  devised  to  L,  to  hold  to  the  use  of  M. 
for  the  joint  lives  of  herself  and  her  hus^ 
band,  with  remainder  to  the  survivor  in  fee : 
— Held,  first,  that  the  word  "  survivor,**  in 
the  will,  must  be  read  in  its  ordinary  sense, 
and  that  upon  the  death  of  L.  the  estate 


332 


EXCHEQUER  OF  PLEAS  : 


devised' to  her  for  life  vested  absohtely  in  M, 
in  fee.  Secondl^t  that  the  son  of  C.  could 
notf  under  any  contingency ^  become  entitled 
to  any  interest  in  the  property  devised  to  M, 
Thirdly t  that  under  the  will  and  conveyance 
the  husband  of  M,  in  her  right,  had  an  estate 
in  possession  during  the  joint  lives  of  himself 
and  his  wife. 

The  following  case  was  stated  for  the 
opinion  of  this  Court,  by  order  of  the  first 
Vice  Chancellor. 

John  Cook,  late  of  West  Bromwich,  in 
the  county  of  Stafford,  cooper,  deceased, 
was,  at  the  respective  times  of  making  his 
will  hereinafter  mentioned,  and  of  his  de- 
cease, seised  for  an  estate  of  inheritance  in 
fee  simple  in  possession  of  the  three  several 
properties  in  his  said  will  respectively 
described,  and  thereby  devised  to  his  three 
daughters  therein  mentioned  respectively, 
for  their  respective  lives. 

The  said  John  Cook,  on  the  24th  of 
February  1840,  duly  made  and  executed 
his  said  will,  which  was  (so  far  as  it  is  material 
to  the  present  case)  as  follows : — 

"  I  give  and  devise  to  my  eldest  daughter 
Mary  Ann,  the  wife  of  Henry  Stone,  of 
West  Bromwich,  pawnbroker,  all  that  my 
messuage,  tenement,  or  dwelling-house, 
where  I  now  reside,  situate  in  High  Street, 
in  West  Bromwich  aforesaid,  with  the  shop, 
yard,  outbuildings,  and  premises  thereto 
belonging,  and  also  all  that  newly  erected 
messuage,  tenement,  or  dwelling-house, 
adjoining  to  the  last-mentioned  messuage, 
tenement,  or  dwelling-house,  on  the  nordi- 
west  side  thereof,  with  the  shop,  garden, 
outbuildings,  and  premises  behind  the  same 
and  thereto  belonging;  to  hold  unto  my 
said  daughter  Mary  Ann  Stone  and  her 
assigns,  for  and  during  the  term  of  her 
natural  life,  to  and  for  her  own  use  and 
benefit,  subject  nevertheless  to  and  charged 
and  chargeable  as  hereinafter  mentioned. 
And  from  and  after  the  decease  of  my  said 
daughter  Mary  Ann  Stone,  I  give  and  devise 
the  said  two  messuages,  tenements,  or 
dwelling-houses,  shops,  gardens,  and  pre- 
mises, unto  all  and  every  the  child  and 
children  lawfully  begotten  of  my  said 
daughter  Mary  Ann  Stone,  if  more  than 
one,  to  be  equally  divided  between  them 
share  and  share  alike,  as  tenants  in 
conunon,  and  not  as  joint  tenants ;  and  if 


there   shall  be  but  one  such  child,  then 
to  such  only  child,  his  or  her  heirs  and 
assigns  for  ever.     And  I  do  hereby  charge 
and  make  chargeable  the  property  hereis- 
before  given  to 'my  said  daughter,  Mary 
Ann  Stone,  for  life  as  aforesaid,  with  the 
payment  of  two  sevo^  sums  of  20i.,  one  of 
which  sums  I  give  and  bequeath  to  my 
daughter  Charlotte  Angell,  and  the  other  I 
give  and  bequeath  to  my  daughter  Lucy 
Cook.     And  I  give  and  devise  unto  my 
said  daughter  Charlotte  Angell  all  those 
my  three  messuages,  tenements,  or  dwelling- 
houses,  situate  in  the  High  Street,  in  West 
Bromwich,  aforesaid,  adjoining  to  the  south- 
east side  of  the  messuage  or  dwelliBg-honae 
where  I  now  reside,  together  with  die  out- 
buildings,  gardens,  and  premises  thereto 
belonging,  and  also  all  those  three  other 
messuages,  tenements,  or  dwelling-houses, 
adjoining  the  said  last-mentioned  messuagei 
or  dwelling-houses,  situate  in  Water  Street, 
in  West  Bromwich,  aforesaid,  together  with 
the  outbuildings,    gardens,  and    pcemises 
thereto  belonging;  to  hold  unto  my  said 
daughter  Charlotte  Angell,  and  her  asngns, 
for  and  during  the  term  of  her  naturd  life, 
to  and  for  her  own  use  and  benefit.    And 
from   and  after  the  decease  of   my  said 
daughter    Charlotte    Angell,   I   give   and 
devise  .the    same    messuages,    tenements, 
or   dwelling-houses,   land,   and    premises, 
unto  all  and  every  the  child  or  children 
of  my  said  daughter  Charlotte  Angell  law* 
fully  begotten,  if  more  than   one,  to  be 
equally  divided  between  them,  share  and 
share  alike,  as  tenants  in  common,  and  not 
as  joint  tenants ;  and  if  there  should  be  bnt 
one  such  child,  then  to  such  only  child,  his 
or  her  heirs  and  assigns  for  ever.    And  I 
give  and  devise  unto  my  daughter  Lucy 
Cook  all   those    my  three  messuages  or 
dwelling-houses  standing  and  being  in  the 
High  Street,  in  West  Bromwich  aforesaid, 
at  the  north-west  side  of  the  measoages  or 
dwelling-houses  hereinbefore  given  to  my 
said  daughter  Mary  Ann  Stone,  with  the 
gardens,  outbuildings,  and  premises  thereto 
belonging ;  to  hold  unto  my  said  daughter 
Lucy  Cook,  and  her  assigns,  for  and  during 
the  term  of  her  natural  life,  to  and  for  her 
own  use  and  benefit.     And  from  and  after 
the  decease  of  my  said  daughter  Lucy  Cook« 
I  give  and  devise  the  said  messuages,  tene- 
ments, or  dwelling*houses,  land,  and  pre* 
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raises,  unto  all  and  every  child  and  children 
lawfully  begotten  of  my  said  daughter  Lucy 
Cook,  if  more  than  one,  share  and  share 
alike,  as  tenants  in  common,  and  not  as 
joint  tenants,  and  if  there  shall  be  but  one 
such  child,  then  to  such  only  child,  his  or 
her  heirs  and  assigns  for  ever.  Provided 
always,  and  it  is  my  will,  that  if  any  or 
either  of  my  said  daughters  shall  depart 
this  life  without  having  lawful  issue  of  her 
body  or  bodies,  that  then  and  in  that  case 
the  property  hereinbefore  given  to  such 
daughter  so  dying  shall  go  and  accrue  to 
the  survivors  or  survivor  of  my  said  daugh- 
ters, their  or  her  heirs,  executors,  adminis* 
trators,  and  assigns,  in  equal  shares  and 
proportions,  as  tenants  in  common,  and  not 
as  joint  tenants.  And  if  all  my  daughters, 
except  one,  should  depart  this  life  without 
having  lawful  issue,  then  I  direct  that  the 
shares  of  such  daughters  so  dying  shall  go 
to  the  survivor  of  my  said  daughters,  her 
heirs,  executors,  administrators,  and  assigns 
for  ever." 

The  said  John  Cook  died  on  the  24  th 
of  January  1 84 1 ,  without  having  revoked  or 
altered  his  said  will,  and  leaving  his  said 
three  daughters,  (that  is  to  say)  Mary  Ann, 
the  wife  of  Henry  Stone,  Charlotte,  the  wife 
of  John  Angell,  and  Lucy,  the  wife  of  John 
Atkins,  (in  the  said  will  called  Lucy  Cook  J 
his  only  children  and  co-heiresses-at-law. 

The  said  Charlotte  Angell  died  on  the 
3rd  of  October  1841,  intestate,  and  leaving 
a  son-  John  Cook  Angell,  her  only  child  and 
heir-at-law. 

The  said  Lucy  Atkins  died  on  the  25th 
of  October  1841,  an  infant  under  the  age  of 
twenty-one  years,  and  without  leaving  or 
ever  having  had  issue,  and  she  left  her  sister, 
the  said  Mary  Ann  Stone,  and  her  nephew, 
the  said  John  Cook  Angell,  her  co-heirs- 
at-law. 

By  an  indenture  of  release,  bearing  date 
the  22nd  of  December  1841,  and  made  and 
duly  executed  between  and  by  the  said 
Henry  Stone  and  Mary  Ann  his  wife  of 
the  one  part,  and  John  Dumbell,  therein 
described,  of  the  other  part,  (which  said 
indenture  was  expressed  to  be  made  in  pur- 
suance of  the  act  of  parliament,  passed  in 
the  4th  year  of  her  present  Majesty,  and 
intituled  *  An  act  for  rendering  a  release  as 
effectual  for  the  conveyance  of  freehold 
estates  as  a  lease  and  release  between  the 


same  parties,*  and  was  duly  acknowledged 
by  tiie  said  Mary  Ann  Stone,  as  by  law 
required  for  rendering  effectual  conveyances 
by  married  women),  all  the  said  property  by 
the  said  will  of  the  said  testator,  John  Cook, 
devised  to  the  said  Mary  Ann  Stone  for 
life,  and  also  all  the  said  property  by  the 
said  will  devised  to  the  said  Lucy  Atkins 
for  life,  together  with  all  the  appurtenances 
thereunto  belonging  respectively,  and  all 
the  estates,  right,  title,  interest,  property, 
claim,  and  demand  whatsoever  of  them 
the  said  Henry  Stone  and  Mary  Ann  his 
wife,  and  of  each  of  them,  into  and  out  of 
the  same  premises,  were  {inter  alia)^.  in 
consideration  of  the  sum  of  lOs,  to  the  said 
Henry  Stone  and  Mary  Ann  his  wife  paid 
by  the  said  John  Dumbell,  duly  conveyed 
by  the  said  Henry  Stone  and  Mary  Ann  his 
wife  unto  the  said  John  Dumbell  and  his 
heirs,  to  have  and  to  hold  the  same  unto  the 
said  John  Dumbell  and  his  heirs;  never- 
theless to  the  use  of  the  said  Mary  Ann 
Stone  and  her  assigns,  for  and  during  the 
joint  natural  lives  of  them  the  said  Henry 
Stone  and  Mary  Ann  his  wife,  without  im- 
peachment of  waste,  and  her  receipts  alone 
for  the  rents  and  profits  to  be  from  time  to 
time  good  discharges.  And  from  and  im- 
mediately after  the  decease  of  either  of  them, 
the  said  Henry  Stone  and  Mary  Ann  his 
wife,  to  the  use  of  the  survivor  of  them,  the 
said  Henry  Stone  and  Mary  Ann  his  wife, 
his  or  her  heirs  and  assigns  for  ever. 

The  said  Henry  Stone  and  Mary  Ann 
his  wife,  and  John  Cook  Angell  are  all  now 
living,  and  the  said  Mary  Ann  Stone  has 
not  and  has  never  had  any  issue. 

The  questions  for  the  opinion  of  the 
Court  are,  first,  whether  the  said  Mary  Ann 
Stone,  or  the  said  Henry  Stone,  and  Mary 
Ann  Stone  his  wife,  in  her  right,  has  or 
have  any  and  what  estate  in  possession  in 
the  property  by  the  said  will  devised  to  the 
said  Lucy  Atkins  for  life.  Secondly,  whe- 
ther the  said  John  Cook  Angell  has  any  and 
what  estate  in  possession  in  the  property  by 
the  said  will  devised  to  the  said  Lucy  Atkins 
for  life.  Thirdly,  whether,  contingently  or 
otherwise,  the  said  John  Cook  Angell  has 
any  and  what  estate  in  reversion,  remainder, 
or  expectancy  in  the  property  by  the  said 
will  devised  to  the  said  Lucy  Atkins  for 
life.  Fourthly,  whether  the  said  Mary  Ann 
Stone,  or  the  said  Henry  Stone,  and  Mary 


«-  < 


334 


EXCHEQUER  OF  PLEAS: 


Ann  his  wife,  in  her  right,  has  or  have  any 
and  what  estate  in  possession  in  the  property 
by  the  said  will  devised  to  the  said  Mary 
Ann  Stone  for  life.  Fifthly,  whether,  con- 
tingently or  otherwise,  the  said  John  Cook 
Angell  has  any  and  what  estate  in  reversion, 
remainder,  or  expectancy  in  the  property  by 
the  said  will  devised  to  the  said  Mary  Ann 
Stone  for  life. 

The  case  was  argued,  in  Michaelmas  term, 
by- 

Rose,  for  Mary  Ann  Stone  and  Henry 
Stone. — With  respect  to  the  property  de- 
vised to  Lucy  Atkins  he  contended  that 
upon  her  death,  Mary  Ann  Stone  took  an 
estate  in  fee  simple  in  the  whole,  and  that 
John  Cook  Angell  took  no  interest  whatever. 
That  there  was  nothing  in  the  will  to  shew 
that  the  testator  used  the  word  "  survivor" 
in  any  other  than  its  ordinary  sense ;  and 
therefore,  like  every  other  term  unexplained 
by  the  context,  it  must  be  interpreted  ac- 
cording to  its  literal  meaning — 2  Jarman  on 
Wills,  609,  Ferguson  v.  Dunbar  {I ),  Crowder 
V.  Stone  (2),  Davidson  v.  Dallas  {3),  Wilmot 
V.  fFt/mo/ (4),  Milsom  v.  Awdry{5\  and 
Leeming  v.  Sherrait  (6).  If  the  word 
'*  heirs"  receives  its  natural  meaning  there 
can  be  no  tenancy  in  common  between 
Mary  Ann  Stone  and  John  Cook  Angell. 
Had  the  first  daughter  died  without  issue 
the  survivors  would  have  taken  an  est«ite  in 
fee  simple,  as  tenants  in  common ;  and  the 
intention  of  the  testator  was,  that  the  latter 
part  of  the  proviso  should  operate  by  way 
of  executory  devise  of  the  accruing  share  in 
the  event  of  the  second  daughter  dying  with- 
out issue.  With  respect  to  Mary  Ann  Stone 
she  had  an  estate  for  life  in  the  share  ori- 
ginally devised  to  her ;  and,  upon  the  death 
of  Lucy  Atkins  without  issue,  she  took  a 
moiety  of  the  inheritance  as  co-heir  of  the 
testator  with  John  Cook  Angell.  Each  of 
the  daughters  has  an  estate  for  life,  with 
remainder  in  fee  to  her  children,  and  each 
child  when  bom  would  take  a  vested  interest 
— Doey,  Ferrgn{7)y  Right  v.  Crc6er(8), 

(1)  3  Bro.  C.C.  468,  D. 

(2)  S  Rum.  217. 

(3)  14Vei.  576. 

(4)  8  Ibid.  10. 
(6)  6  Ves.  465. 

(6)  2  Hare,  14;  8.c.  11  Law  J.  Rep.  (n.8.) 
Chanc.  423. 

(7)  3  Term  Rep.  484. 

(8)  6  B.  &  C.  866 ;  «.c.  4  Uw  J.  Hep.  K.B.  324. 


Doe  V.  Ifopkinson  (9) ;  but  until  thateoatin'* 
gency  happened,  the  inheritance  descended 
to  the  testator's  heir-at-law.  The  effect  of 
the  conveyance  was  to  merge  the  life  estate 
in  the  reversion,  and  to  destroy  the  oontiiH 
gent  remainder — Fearne  on  Contingent  Re* 
mainders,  339,  ManseU  v.  Man9ell(\Q\  and 
Purefoy  v.  Rogers  (H), 

JVinseTf  for  John  Cook  Angell. — In  order 
to  carry  out  the  testator's  intentioo,  the 
words  ''  survivon  or  survivor"  must  be 
construed  to  mean  *'  others  or  other ;"  sod 
if  80,  the  word  "  survivor"  in  the  latter 
branch  of  the  proviso  must  receive  the  same 
construction.  The  testator  uses  the  word 
'*  property"  in  the  former  part  of  the  proviso^ 
but  in  the  latter  part  of  it  he  uses  the  word 
'*  share,"  which  was  intended  to  apply  to  the 
share  that  accrued  to  the  survivors  on  the 
death  of  the  first  daughter,  and  is  by  bo 
means  identical  with  the  word  *'  property." 
Unless  the  word  **  survivor"  be  so  construed 
there  would  be  an  intestacy  as  to  thb  pro- 
perty on  the  death  of  Mary  Ann  Stone 
without  children.  In  those  cases  is  which 
the  word  "survivor"  has  been  oonstraed 
according  to  its  ordinary  meaning  the  cod- 
text  and  general  intention  of  the  testator  as 
expressed  on  the  face  of  the  will  hare 
x;^quired  it.  Here  tliey  require  the  words 
**  survivors  or  survivor"  to  be  read  asmeso- 
ing  "  others  or  other."  He  then  referred  to 
Lord  Abinger*s  judgment  in  Toideng  v> 
Colt ( 12),  Harman  v.  Dickinson {l^^Doev. 
Wainewright{l^\  Leake  v.  Robinson{\b\ 
and  Aiion  v.  Brooks  (16).  As  to  the  effect 
of  the  ^eed  of  the  22nd  of  December  1841, 
there  could  be  no  merger.  It  would  only 
operate  to  defeat  the  contingent  remainden, 
and  would  have  no  effect  on  the  executory 
devise — Cruise's  Digest ,  tit. '  Merger.* 

Rose  replied. 

Pollock,  C.B. — The  question  in  dus 
case  is,  whetlier  the  words  **  survivon  or 
survivor,"   occurring  in  the  will  of  John 

(9)  5  Q.B.  Rep.  223;  a. c.  IS  Law  J.  Rer^  (k^.) 
Q.B.  85. 

(10)  2P.  Wms.678. 

(11)  2  Wms.  Saund.  SSa 

(12)  IMee.  &  Wels.  287. 
(13;  1  Bro.C.C.91. 

(14)  5  Term  Rep.  427. 

(15)  2  Mer.  394. 
(14>)  7  Sim.  204. 
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Conk,  are  to  be  constraed  according  to  their 
natural  Import,  or  as  meaning  "other  or 
others." 

The  testator  had  three  daughters,  Mary 
Ann,  the  wife  of  Henry  Stone,  Charlotte, 
the  wife  of  John  Angell,  and  Lucy,  after* 
wards  the  wife  of  John  Atkins,  but  who,  at 
the  date  of  the  will,  was  unmarried. 

By  the  will  in  question,  the  testator  gave 
a  real  estate  to  his  daughter  Mary  Ann,  for 
her  life,  with  remainder  to  her  children  as 
tenants  in  common  in  fee,  and  he  gave 
another  real  estate  to  each  of  his  two  other 
daughters,  Charlotte  and  Lucy,  for  their 
respective  lives,  with  like  remainder  to  their 
respective  children  in  fee.  Then  follows 
this  proviso : — "  Provided  always,  and  it  is 
my  will,  that  if  any  or  either  of  my  said 
daughtersshall  depart  this  life  withouthaving 
lawful  issue  of  her  body  or  bodies,  that  then, 
and  in  that  case,  the  property  hereinbefore 
given  to  such  daughter  so  dying,  shall  go  and 
accrue  to  the  survivors  or  survivor  of  my 
said  daughters,  their  or  her  heirs,  executors, 
administrators,  and  assigns,  in  equal  shares 
and  proportions,  as  tenant;  in  common,  and 
not  as  joint  tenants.  And  if  all  my  daugh- 
ters except  one  should  depart  this  life 
without  having  lawful  issue,  then  1  direct 
that  the  shares  of  such  daughters  so  dying 
shall  go  to  the  survivor  of  my  said  daugh- 
ters, her  heirs,  executors,  administrators, 
and  assigns,  for  ever." 

The  testator  died  in  January  1841.  On 
the  8rd  of  October  following  Charlotte 
Angell  died  intestate,  leaving  a  son,  John 
Cook  Angell,  her  only  child  and  heir.  And 
on  the  25th  of  the  same  month  of  October 
J 84 1,  Lucy  Atkins  died  an  infant,  never 
having  had  any  child. 

The  case  states,  that  on  the  22nd  of 
December  1841,  Stone  and  his  wife  con- 
veyed to  John  Dumbell  and  his  heirs,  as^ 
well  the  property  devised  to  Mary  Ann 
Stone  for  life,  as  also  that  devised  to  Lucy 
Atkins  for  life,  to  hold  the  same  to  Dum- 
bell and  his  heirs,  to  the  use  of  Mary  Ann 
Stone,  for  the  joint  lives  of  herself  and  her 
husband,  with  remainder  to  the  survivor  of 
them  in  fee. 

The  question  is  whether,  on  the  death  of 
Lucy,  Mary  Ann  Stone,  as  the  then  sole  sur- 
viving daughter  of  the  testator,  took  the  whole 
of  the  estate  originally  devised  to  Lucy,  or 
whether  John  Cook  Angell,  as  heir-at-law 


of  Charlotte  his  mother,  took  one  moiety  of 
it.  And  this  depends  upon  the  construc- 
tion to  be  put  upon  the  word  "  survivor," 
as  occurring  in  the  proviso.  If  it  is  to  be 
construed  according  to  its  natural  meaning, 
certainly  Mary  Ann  is  entitled  to  the  whole, 
for  she  alone  survived  Lucy :  if  it  means 
*' other,"  then  John  Cook  Angell,  as  heir- 
at-law  of  his  mother  Charlotte,  is  entitled 
to  one  moiety. 

We  are  of  opinion  that  in  this  case  thei« 
is  nothing  to  justify  us  in  giving  to  the 
word  "  survivor"  any  other  than  its  natural 
meaning.  Even  admitting  that  there  are 
cases  in  which  the  Courts  have  taken  upon 
themselves  to  say  that  by  the  words  "  surviv- 
ors or  survivor"  the  testator  must  have  meant 
"  others  or  other,"  though  there  has  been 
nothing  to  warrant  such  a  construction  be- 
yond the  strong  probability  that  the  testator 
may  so  have  intended,  yet  it  is  also  certain 
that  the  almost  uniform  current  of  authority 
on  this  subject  for  above  half  a  century  has 
run  in  an  opposite  direction ;  and  this  on 
very  sound  and  reasonable  principles.  It 
may  be,  that  by  a  rigid  adherence  to  the 
ordinary  meaning  of  the  testator's  words, 
the  Courts  may  sometimes  disappoint  the 
intention  which  he  really  had,  and  which, 
by  the  words  in  question,  he  meant  to  ex- 
press ;  but  this  is  a  misfortune  against  which 
it  is  impossible  to  guard :  it  arises,  not  from 
any  defect  of  the  law,  but  from  the  neglect 
of  the  testator  in  not  using  language  cal- 
culated to  express  his  real  meaning.  The 
law  admits  of  no  will  except  a  will  reduced 
into  writing,  and  signed  by  the  testator; 
and  we  are  violating  the  law  whenever  we 
receive  as  a  testator's  will,  not  what  he  has 
written,  but  what  we  conjecture  he  meant 
to  have  written.  Of  course,  this  observa- 
tion does  not  apply  to  a  case  where,  on 
the  £ice  of  the  will,  it  appears  that  any 
word  of  known  import  is  used  in  some  other 
than  its  definite  sense,  differing  from  iu 
ordinary  sense.  We  are  bound,  then,  to 
give  such  word  the  sense  in  which  it  has 
been  used,  in  the  same  way  as  if  the  testator 
had  in  terms  said  he  intended  so  to  use  it* 
It  is  impossible  to  lay  down  any  general 
rule  beforehand,  defining  what  will  in  each 
case  be  sufficient  to  enable  a  Court  to  say, 
from  matter  apparent  on  the  face  of  the  will, 
that  the  testator  is  using  any  word  not 
according  to  its  ordinary  meaning.     It  is 
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sufficient  for  us  to  say,  that  there  must  be 
something  beyond  the  mere  probability, 
however  strong,  that  the  testator  was  not- 
awure  of  the  precise  effect  of  the  language 
he  has  used.  In  this  case  there  is  nothing 
to  shew  to  us  that  the  word  **  survivor"  was 
used  in  any  other  than  its  ordinary  sense, 
and  therefore  we  must  give  to  it  its  ordinary 
meaning,  and  hold  that  the  property  given 
to  Lucy  for  her  life,  on  her  death  vested 
absolutely  in  Mary  Ann  in  fee. 

On  the  same  principle  precisely,  we  must 
hold  that  under  no  possible  contingency 
con  John  Cook  Angell  become  entitled  to 
any  interest  in  the  property  given  to  Mary 
Ann  Stone  for  her  life.  By  the  fourth 
question  put  to  us  we  are  requested  to  state 
whether  Stone  and  his  wife,  or  either  of 
them,  have  now  any  and  what  estate  in 
possession  in  the  property  devised  to  Mrs. 
Stone  for  her  life.  On  this  part  of  the  case 
some  arguments  were  addressed  to  the  Court 
as  to  what-was  the  effect  of  the  deed  of  the 
22nd  of  December  1841  on  the  contingent 
remainders  in  fee  expectant  on  the  life  estate 
given  to  Mrs.  Stone;  but  the  question 
proposed  to  us  is  only  as  to  whether  Mr. 
and  Mrs.  Stone  have  now  any  and  what 
estate  in  possession  in  this  property,  and  it 
is  perfectly  clear,  under  the  operation  of  the 
will  and  deed,  that  Mr.  Stone,  in  right  of 
his  wife,  has  an  estate  in  possession  during 
the  joint  lives  of  himself  and  his  wife.  On 
these  principles,  we  shall  certify  our  opinion 
to  the  Vice  Chancellor  Knight  Bruce. 

Certificate  aeeortUngly, 


1848 
July  13 
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MAILE  r.  MANN. 


Sheriff's  Bailiff— -Attorney  and  Client — 
Liability  for  Fees, 

Where  a  sheriff^ s  bailiff  ia  employed  by 
an  attorney  to  issue  a  writ  of  execution 
against  a  defendant,  the  attorney  and  not  the 
client  is  liable  to  the  bailiff  for  his  fees. 

Assumpsit  by  the  plaintiff",  as  bailiff*  of 
the  sheriff  of  Cambridgeshire,  for  work  and 
labour  in  executing  a  certain  writ  and  keep- 
ing a  certain  person,  arrested  by  the  plaintiff, 


at  the  request  of  the  defendant,  under  ^e 
said  writ. 

Plea — Non  assumpsit. 

At  the  trial,  before  Piatt,  B.,  at  the  West- 
minster  Sittings,  in  Michaelmas  term  last, 
the  following  facts  appeared : — ^Tbe  plaintiff 
was  a  bailiff  of  the  sheriff  of  Cambridgeshire, 
and  the  defendant  a  farmer  residing  in  the 
same  county ;  and  the  action  was  brought  to 
recover  the  sum  of  8^.  9s.  for  arresting  and 
carrying  to  Cambridge  gaol  a  person  named 
Payne,  against  whom  the  defendant  hsd 
obtained  a  judgment,  and  who  had  been 
arrested  by  the  plaintiff.  The  defendant 
having  a  claim  against  Payne  on  a  promis* 
sory  note,  instructed  his  attorney,  Mr.  Wil- 
kin, to  proceed  against  him  for  the  recovery 
thereof.  The  action  was  afterwards  bnragbt 
in  the  name  of  Mr.  Wilkin's  agent  in  Lon- 
don, and  judgment  obtained  against  Paynf. 
The  defendant  having  subsequentlyinstnict- 
ed  Mr.  Wilkin  to  sue  out  execution  agsinit 
the  defendant,  the  London  agent  issued  a 
ca.  sa.,  and  sent  it  to  the  under-sheriff's 
office,  with  instructions  that  the  warrant 
should  be  delivered  to  the  plaintiff,  the 
sheriff's  bailiff.  Under  these  circumstances, 
it  was  contended,  on  behalf  of  the  defen* 
dant,  that  the  plsdntiff  must  be  nonsuited, 
on  the  ground  that  the  action  ought  to  hsTe 
been  brought  against  the  attorney,  and  not 
against  the  client,  the  defendant.  The 
learned  Judge  refused  to  nonsuit,  and  the 
jury,  under  his  direction,  found  a  verdict 
for  the  plaintiff;  leave  being  reserved  to 
the  defendant  to  move  to  enter  a  nonsuit 

O'Malley  having  obtained  a  rule  nisi 
accordingly, — 

HuddUston  shewed  cause  (May  30).— 
The  sheriff's  officer  was  at  liberty  to  bring 
an  action  for  his  fees  against  the  client,  the 
present  defendant,  and  was  not  boand  to 
proceed  against  the  attorney.  The  case 
resembles  that  of  a  witness,  where  it  bss 
been  held  that  the  attorney  in  the  cause  b 
not  liable  to  a  witness  whom  he  subpoenaes 
to  give  evidence — Robins  v.  Brid^{l). 
The  attorney  is  merely  the  agent. 

[Pollock,  C.B.— la  the  attorney  to  bur- 
then his  client  with  every  separate  contract 
that  he,  the  attorney,  may  make  ?] 

Maybery  v.  Mansfield  {2)  decides  thsA 

(1)  3  Mee.  &  Wels.  114 ;  s.  e.  7  Uw  J.  Rep. 
(n.8.)  Ezch.  49. 

(2)  16  Law  J.  Rep.  (v.s.)  Q.B.  103. 
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the  attorney  of  the  execution  plaintiff  is  not 
liable  to  the  sheriff  for  the  fees  due  on  the 
execution  of  a  writ  of  ca,  aa.  The  attorney 
is  an  agent  acting  with  a  disclosed  princi- 
pal. In  Hartop  v.  Juckes(S)  it  was  held 
that  the  solicitor  under  a  commission  of 
bankruptcy  is  not  liable,  in  the  first  in* 
stance,  to  the  messenger  whom  he  nominates, 
for  his  bill  of  fees.  The  bailiff  executes 
the  writ  in  the  name  of  the  principal, 
who  is  mentioned  in  the  writ.  In  Newton 
V.  Chambers  (4)  it  was  held  that  a  sheriff's 
officer  might  maintain  an  action  against  the 
attorney  of  the  plaintiff  for  fees,  on  proof 
of  an  employment  by  the  attorney,  and  of 
its  being  usual  for  the  attorney  to  be 
charged  with  such  fees.  In  Mayhery  v. 
Mansfield  Erie,  J.  said,  "  The  law  is,  that 
the  client  is  liable  in  such  a  case  as  this." 

[Pollock,  C.B. — In  that  case  Robins 
V.  Bridge  was  not  cited.] 

In  Sealv.  Hudson{5)  Coleridge,  J.  seems 
to  be  of  opinion  that  in  a  case  lUce  the  pre-> 
sent  the  attorney  is  not  liable.  Foster  v. 
Blakelock  (6)  decides,  indeed,  that  a  bailiff, 
employed  by  an  attorney  to  execute  writs, 
may  maintain  an  action  against  him  for  the 
usual  fees  ;  but  that  case,  as  well  as  WaU 
bank  ▼.  Quarterman  (7),  is  distinguishable 
from  the  present,  on  the  ground  that  there 
the  bailiff  was  decidedly  employed  by  the 
attorney. 

[Alderson,  B.—- Is  the  attorney  entitled 
to  pledge  the  credit  of  the  client  for  those 
liabilities  which  are  usually  paid  by  the 
attorney  ?] 

Hart  V.  White  (8)  decides  that  the  peti- 
tioning creditor,  and  not  the  solicitor,  is 
liable  to  the  messenger  under  a  commission 
of  bankruptcy  for  the  costs  and  expenses 
attending  it. 

[Alderson,  B. — The  dictum  of  Erie,  J. 
was  not  necessary  for  the  determination  of 
the  case,  and  is  in  the  teeth  of  a  written 
judgment.] 

The  Court  intimated  that  they  would 
consider  the  question,  and  also  whether  it 

(3)  2  Man.  &  Sclw.  438. 

(4)  1  Dowl.  Ac  L.  P.C.  689 ;  a.  c.  13  Law  J.  Rep. 
(M.S.)  Q.B.  141. 

(5)  4  Dowl.  &  L.  P.C.  760. 

(6)  5  B.  &  C.  828 ;  a.  0.  4  Law  J.  Rep.  K.B. 
170. 

(7)  3  Com.  B.  94. 

New  SsaiBs,  XVH.^Exchbq. 


would  be  necessary  to  hear  Mr.  0*Mailey, 
in  support  of  the  rule. 

Cur.  adv,  vult. 

O^Malley  was  not  called  on  to  support 
his  rule ;  and — 

RoLFE,  B.  now  said — In  this  case,  which 
was  argued  before  us  on  the  30th  of  May  last, 
we  think  the  rule  must  be  absolute  to  enter 
a  nonsuit.     Tlie  action  is  brought  by  the 
plaintiff,  a  bailiff  of  the  sheriff  of  Cambridge- 
shire, against  the  defendant,  to  recover  the 
sum  of  3/.  3«.,  for  the  plaintiff's  trouble  in 
executing  a  writ  of  ca.  sa.  issued  against 
a  third  party,  at  the  suit  of  the  defendant 
and   at  his  request.     The  defendant  has 
pleaded  non  assumpsit.     It  was  objected  at 
the  trial,  that  the  defendant  was  not  liable, 
but  that  the  defendant's  attorney  was  the 
party  who  ought  to  have  been  sued,  and 
upon  this  ground  a  rule  was  obtained  to 
enter  a  nonsuii^     The  case  was  argued  be- 
fore us,  by  Mr.  Huddieston,  on  the  part 
of  the  plaintiff,  Mr.  O'Malley  appearing 
for  the  defendant,  and  the  Court  took  time 
to  consider  their  judgment.     The  case  of 
Foster  v.  Blakelock  decides  that  a  sheriff's 
officer  who  has  been  employed  by  an  attor- 
ney to  execute  writs  for  him,  may  maintain 
an  action  against  the  attorney  for  the  fees 
usually  paid  on  such  occasions.     Walbank 
V.  Quarterman  is  expressly  in  point.    That 
case  decided  that  an  attorney  who  employs 
a  sheriff's  bailiff  is  liable  to  him  for  his  fees, 
and  that  the  client  Ss  not  liable,  there  being 
no  privity  between  him  and  the  officer. 
The  plaintiff,  on  the  other  hand,  relied  upon 
the  case  of  Maybery  v.  Mansfield.     That 
decision,  however,  is  not  at  variance  with 
Walbank  v.  Quarterman^  for  in  the  former 
case  the  action  was  by  the  sheriff,  whose 
right  of  action  depends  upon  statutes  and 
not  upon  contract.   The  plaintiff  also  relied 
upon  Seal  v.  Hudson  in  the  Bail  Court, 
where   my  Brother   Coleridge  appears  to 
have  held,  that  the  sheriff's  officer  could 
sue   the    attorney   except    under    special 
circumstances.     It  does  not,  however,  ap- 
pear that  the  learned  Judge's  attention  was 
called  to  all  the  cases  on  the  subject.     If, 
however.  Seal  v.  Hudson  is  to  be  considered 
at  variance  with  Foster  v.  Blakelock  and 
Walbank  v.   Quarterman,  and  this  Court 

(8)  Hoh'a  N.P.C.  876. 
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is  compelled  to  choose  between  conflicting 
authorities,  we  prefer  adhering  to  Foster  t. 
Blakelock. 

Rule  absolute^ 


[IN  THE  EXCHEQUER  CHAMBER.] 
.      >  WETHERELL,  CLERK,  V.  LANG8T0N. 
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Covenant'-^Joinder  of  Co'COvenantee'-' 
Pleading — Disclaimer, 

A,  by  indenture,  covenanted  with  B,  Sp  C, 
their  executors,  administrators,  and  assigns, 
to  fay  a  sum  of  money,  to  be  held  by  them 
on  certain  trusts,  C.  did  not  assent  to  or 
execute  the  deed,  and  subsequently  by  an  in- 
denture, to  which  neither  A,  nor  B.  were 
parties,  disclaimed  all  the  trusts  of  the  first 
indenture : — Held,  that  B.  could  not  alone 
sue  A,  ufon  the  covenant  during  the  lifetime 
ofC. 

Error  from  the  Court  of  Exchequer. 

Covenant.  The  declaration  stated  an 
indenture  of  settlement,  bearing  date  the 
30th  of  December  1842,  and  made  between 
John  M.  Cooke  and  Mary  Eliza  his  wife,  of 
the  first  part ;  the  plaintiff  in  error  (the  de- 
fendant below)  of  the  second  part ;  and  the 
defendant  in  error  (the  plaintiff  below)  and 
Charles  Lord  Glenelg  of  the  third  part, 
whereby  it  was  witnessed  for  the  consider- 
ations Uierein  mentioned  that  the  defendant 
below,  for  himseli^  his  heirs,  executors,  and 
administrators,  covenanted  with  the  plaintiff 
below  and  Lord  Glenelg,  their  executors, 
administrators,  and  assigns,  to  pay  them 
15,3252.  by  certain  instalments,  to  be  held 
by  them  upon  the  trusts  therein  mentioned ; 
and  that  in  de£ftult  of  payment  of  the  said 
sum  or  any  instalment  thereof,  it  ^ould  be 
lawful  for  the  plaintiff  below  and  Lord 
Glenelg  to  issue  execution  on  a  warrant  of 
attorney  given  by  the  defendant  below,  to 
suffer  jud^ent  at  the  suit  of  the  said  plain- 
tiff below  and  Lord  Glenelg.  The  declara- 
tion then  set  out  another  indenture,  dated 
the  9th  of  December  1843,  and  made  be- 
tween the  said  J.  M.  Cooke  of  the  first 
part,  the  plaintiff  below  of  the  second  part, 
and  John  Evans  of  the  third  part,  whereby 

*  The  publication  of  Uiia  case  haa  been  uoaToid- 
ably  delayed. 


the  said  J.  Evans  was  substituted  as  a 
trustee  of  the  settlement  in  the  room  of  the 
plaintiff  below.  It  then  averted  that  Loid 
Glenelg  never  executed  or  assented  to  or 
natified  the  first>mentioned  indenture,  and 
that  on  the  28th  of  Match  1844,  by  an 
indenture  then  made  between  the  said  Lord 
Glenelg  of  the  one  part,  and  the  said  John 
Evans  of  the  other  part,  the  said  Lord 
Glenelg  disclaimed  the  trusts  of  the  said 
first-mentioned  indenture,  of  which  the  de- 
fendant below  had  notice.  Breach*  that  the 
defendant  below  had  refused  to  pay  certain 
instalments  which  became  due  under  the 
said  covenant. 

To  this  declaration  there  was  a  special 
demurrer,  on  the  ground  that  it  did  not 
disclose  any  right  in  the  plaintiff  below  to 
maintain  an  action  alone  against  the  defen- 
dant below  for  breach  of  the  covenant  men- 
tioned in  the  declaration,  and  that  Lord 
Glenelg  ought  to  have  been  joined  as  a  co- 
plaintiff.  The  defendant  below  joined  in 
demurrer,  and  judgment  was  given  by  the 
Court  of  Exchequer  (without  argument) 
for  the  plaintiff  below.  Upon  this  judgment 
a  writ  of  error  was  brought,  whidi  wu 
argued  (1)  after  Michaelmas  term,  1846, 
by- 

Watson,  for  the  plaintiff  in  error. — ^This 
covenant  being  entered  into  with  the  defen- 
dant in  error  and  Lord  Glenelg,  ^»  joint 
covenantees,  an  action  by  one  during  the 
life  of  the  other  cannot  be  maintained.  The 
non-assent  and  disclaimer  of  Lord  Glenelg 
cannot  affect  the  prior  covenant  of  the  plain- 
tiff in  error,  who  has  agreed  to  pay  money  to 
the  two  trustees,  and  not  to  one  of  them  onlj. 
The  confidence  was  reposed  in  the  two^and 
cannot  be  claimed  by  one  only.  The  aigQ- 
ment  on  the  other  side  treats  it  aa  a  oovenaat 
with  two,  or  with  one  in  case  the  other  dis- 
sents. As  to  any  reasoning  founded  on  the 
hardship  which  would  arise  if  Langslon  can- 
not sue  done,  as  Lord  Glenelg  may  lefoae  to 
lend  his  name  to  a  joint  action,  the  answer 
is,  that  being  a  trustee,  equity  will  oompel 
him  to  join  if  necessary  for  justice^  Thi 
same  reasoning  would  apply  to  every  eaie 
where  one  of  several  joint  covenantees  hs« 
given  a  release.  This  action  is  entiielT 
novel,  no  instance  being  to  be  laood  in  the 

(1)  Before  WUde,  aJ.,  Patteaon.  J.,  Colend|t» 
J.,  Coltman,  J.,  Maule,  J.,  Wightman,  J.,  firle,  J. 
and  Williams,  J. 
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books  of  one  of  two  joint  covenantees  suing 
alone  during  the  life  of  the  other.  Both 
may  sue  jointly,  though  one  did  not  seal 
the  deed — Clement  v.  Henley  (2),  Vernon 
V.  Jefferys  (3).  In  Petrie  v.  Bury  (4),  it 
was  held  that  all  must  sue,  though  some  did 
not  seal.  It  is  true  that  the  effect  of  a  dis- 
claimer or  express  refusal  to  assent  to  the 
covenant  was  not  decided  on  in  that  case. 
Abbott,  C.J.  expressly  alludes  to  such  a 
state  of  circumstances,  and  adds,  '*  trustees 
may  often  assent  to  a  trust  without  exe- 
cuting the  deed  which  creates  it,  and  they 
may  assent  at  any  time,  and  without  an 
express  allegation  of  dissent  that  will  not 
appear.''  Bayley,  J.  then  says,  "it  ap- 
pears on  the  face  of  the  deed  to  have  been 
his  (the  covenantor's)  intention  that  the 
money  should  go  into  the  hands  of  the 
three,  and  that  there  should  be  the  security 
of  them  all  for  the  due  application  of  the 
money.  It  is  a  general  rule,  confirmed  by 
the  late  case  of  iScott  v.  Godwin  (5),  that 
all  joint  covenantees  or  obligees  must  sue." 
This  point  came  incidentally  into  discussion 
in  Foley  v.  Addenhroohe  (6).  This  is  by  no 
means  analogous  to  a  disclaimer  of  an  estate 
which  a  party  may  refuse  to  accept  if  he 
pleases.  The  doctrine  as  to  this  is  laid  down 
in  SheppartPs  Touehstonet  p.  284 ;  Butler 
and  Baker^e  ea$e  (7),  Townson  v.  Tickell 
(8) ;  but  the  case  is  different  with  a  contract, 
which  cannot  be  disclaimed  without  defeat- 
ing the  joint  contract  altogether.  Then 
the  question  is  not  altered  by  the  fact  of 
there  being  the  deed  of  disclaimer  by  Lord 
Glenelg.  That  deed  does  not  affect  the 
original  covenant,  as  the  parties  to  the  con- 
tract were  not  parties  to  the  deed.  There- 
fore it  cannot  at  all  affect  the  right  of  Lord 
Glenelg  to  come  in  and  sue  at  any  sub- 
sequent time.  If  judgment  were  entered 
up  on  the  warrant  of  attorney  given  by  the 
defendant  below,  it  must  be  entered,  and 
execution  issued  in  the  name  of  Lord 
Glenelg  as  well  as  his  co-covenantee. 

Paehleyy  for  the  defendant  in  error  (the 
plaintiff  below). — The  argument  for  the 

(2)  1  Roll.  Abr.'FaitB,'  F,  2. 

(3)  2  Str.  1146 ;  s.  c.  7  Mod.  S58.- 

(4>  3  B.  &  C.  368 ;  a.  0.  8  Uw  J.  R«p.  K.B.  29. 

(5)  1  Bos.  &  Pol.  67. 

(6)  6  Q.B.  Rep.  197;  8.  c.  12  Law  J.  R«p.  (n.s.) 
Q.  B.  163. 

(7)  8  Rep.  26. 

(8)  3  B.  &  Aid.  31. 


plaintiff  in  error  is,  that  Lord  Glenelg  may 
still  come  in  and  sue  on  the  covenant,  but 
he  is  estopped  by  this  deed  from  doing  so. 
This  case  falls  within  the  class  of  estoppels 
in  pais,  stated  in  1  Instit.  852,  a.  In  Lyon 
v.  Reed  (9),  Parke,  B.  said,  "  The  acts  in 
pais,  which  bind  parties  by  way  of  estoppel, 
are  but  few,  and  are  pointed  out  by  Lord 
Coke — Co,  Litt,  852,  a.  They  are  all  acU 
which  anciently  really  were,  and  in  con- 
templation of  law  have  always  continued  to 
be,  acts  of  notoriety,  not  less  formal  and 
solemn  than  the  execution  of  a  deed,  such 
as  livery,  entry,  acceptance  of  an  estate, 
and  the  like."  Here  there  is  actually  the 
solemnity  of  a  deed. 

[CoLERiDOS,  J.—- Is  there  any  case  where 
a  person,  not  a  party  to  the  deed,  has  taken 
advantage  of  the  estoppel  ?] 

There  may  be  an  estoppel  by  a  deed-poll 
against  the  party  executing.  In  Whelp- 
dale*  s  ease  (10)  it  is  laid  down,  *'  if  a  bond 
be  delivered  to  another  to  the  use  of  the 
obligee,  and  it  is  tendered  to  him  and  he 
refuses  it,  then  the  delivery  has  lost  its 
force,  and  the  obligee  can  never  after  agree 
to  it,  and  therefore  the  obligor  may  say  it  is 
not  his  deed."  In  Cooehv.  Goodman  (11), 
the  question,  whether  all  the  parties  to  a 

»  deed  must  join,  was  considered,  but  the  case 
was  ultimately  decided  on  another  ground. 
It  is  said  that  a  disclaimer  of  an  estate 
differs  from  this  case.  That  is  so ;  but  the 
difference  is  in  favour  of  a  contract  being 
capable  of  disclaimer.  An  estate  vests  at 
once  on  the  execution  of  the  instrument 
creating  it,  whereas  a  contract,  being  an  act 
of  the  will  in  both  parties,  cannot  exist  if 
one  of  the  parties  dissents  from  it:  *'no 
estate  can  be  made  to  a  man  of  anything  in 
fee  simple,  for  life  or  otherwise,  against  his 
will ;    and  therefore,  by  his  disagreement 

'  or  refusal  of  it,  the  estate  itself,  and  the 
deed  whereby  it  is  conveyed,  may  become 
YQidH'—Sheppard^s  Touch,  p.  288.  The 
London  and  Brighton  Railway  Company  v. 
FairclQugh{\2),  Home  v.  Booth {l^),  Lunn 

(9)  13  Mee.&  Wels.  286 ;  a.  c.  13  Law  J.  Rep. 
(n.8.)  Exch.  377. 

(10)  6  Rep.  119,  b, 

(11)  2  Q.B.  Rep.  580;  b.o.11  Law  J.  Rep.  (ii.g.) 
O  B  22^ 

(12)  2  Mao.  &  Gr.674;  8.C.  10  Law  J.  Rep. 
(N.8.)  C.P.  133. 

(13)  3  Ibid.  709;  a.c.  11  LawJ.Rep.(ii.8.)C.P. 
74. 
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V.  Thamton{l4\Archardv.  Coul$iinp{}&% 
were  also  cited.  Beghie  y.  Crook  (16)  is  a 
direct  authority  in  favour  of  the  plaintiff 
below.  In  Bonifaut  v.  Greenfield  (17),  it 
was  thought  that  if  land  was  devised  to 
several,  and  one  refused,  the  rest  might  sell 
— Bro.  Ahr,  'Devise/  pL  31,  there  cited. 
Townson  v.  Tickell  was  the  case  of  two 
devisees,  one  of  whom  dissented,  and  it  was 
held  that  the  other  might  sue  alone.  But 
the  case  of  a  contract  is  said  by  the  other 
side  to  rest  on  different  principles  from  an 
estate  which  a  party  cannot  be  forced  to 
acceptof  against  his  will.  No  doubt  the  con- 
tract of  the  defendant  below  was  entered 
into  with  two ;  but  the  question  is,  whether 
the  disclaimer  by  one  of  these  two  has  not 
relation  back  to  the  time  when  the  contract 
was  made,  and  does  not  shew  that  the  dis- 
senting party  never  in  truth  entered  into 
such  a  contract  at  all.  If  so,  it  is  void  as 
to  him,  but  stands  good  as  to  the  other  con- 
tractor. Suppose  Lord  Glenelg  had  died 
the  day  before  the  execution  of  the  settle- 
ment, but  without  the  knowledge  of  the 
covenantor,  there  is  no  doubt  that  the 
covenant  would  still  be  good  as  to  Langston ; 
on  the  same  principle  as  if  the  co-covenantee 
were  an  alien  enemy,  the  other  could  sue 
alone.  So,  if  the  co-covenantee  were  a 
monk,  who  is  eiviUUr  fnoriuus — Sheppard*8 
Touchstone f  71. 

[Wilde,  C  J.  referred  to  Fin.  Abr,  tit. 
•  Grants,'  F,  A,  5.] 

Smith  V.  Wheeler  (18),  Nicloson  v. 
Wordsworth  (\9),  Cooke  y.  Crawford  {20), 
KehWs  case  (21),  Wafer er  v.  Rowe{22\ 
Small  V.  Marwood{2^),  are  in  point.  The 
operation  of  the  deed  fails  as  soon  as  the 
covenantee  disagrees  to  it. 

[Wilde,  C.J.— That  is  what  the  other 
side  say  :  the  covenant  is  gone.] 

The  effect  is  to  make  it  as  if  there  never 
bad  been  a  covenant  with  Lord  Glenelg^ 

(14)  1  Com.  B.  381,  note. 
(l/>)  6  Man.  &  Gr.  75. 

( 16)  2  Bing.  N.C.  70;  s.  e.  4  Law  J.  Rep.  (k.s.) 
C.P.  264.  r  V       / 

(17)  Cro.  Eliz.  80. 

(18)  Ventr.  128. 

(19)  2  Swanst.  Z^S. 

(20)  18  Sim.  91;  a.  c.  11  Law  J.  Rep.  (n.s.) 
Chanc.406. 

(21)  Lit.  Rep.  371. 

(22)  Moor.  300. 

(23)  9  B.  Ac  C.  300 ;  s.c.  7  Law  J.  Rep.  K.B. 
197.  ^ 


Thetford  v.  Thet/ord  (24);  but  it  stiU 
enures  as  a  good  covenant  with  Langston. 
Until  th^  assent  of  all  the  posons  who  take, 
the  deed  is  inoperative— Afotes  v.  Booth 
(25).  It  is  analogous  to  bills  of  exchange 
which  are  altered  before  acceptance — Kat- 
nerUf  v,  Nash  (26),  /ones  v.  Jones  (27). 

[GoLSBiDGE,  J.— Do  you  say  that  with> 
out  any  disclaimer  the  deed  would  be  im* 
perfect  ti]l  Lord  Glenelg  had  assented  ?] 

Probably  in  the  absence  of  anything  to 
the  contrary,  assent  would  be  presumed.  It 
is  said  in  Bntler  and  Baker's  eatCf  **  if  a  man 
makes  a  gift  iu  tail  to  hnabaad  and  inkj 
and  afterwards  grants  the  reversion  oC  the 
lands  and  tenements  which  th^  hoaband 
and  wife  held  in  tail,  md  afterwards  Kiw 
husband  die,  and  the  wife,  to  have  her  dower, 
waives  and  disagrees  to  Che  estate  tail; 
vow  as  to  her  there  ia  a  nullity  of  die  estate 
ab  initio  ;  and  to  such  intent  the  law  feigns 
that  theestate  was  made  only  to  the  huabasid.'" 
In  Petrie  v.  Bury  it  is  only  aaid  oae 
jdnt  covenantee  cannot  sue  alone  witlioit 
shewing  some  excuse  for  not  joining  his  co- 
covenantee.  Here  a  valid  and  auffideat 
excuse  is  allied.  He  referred  to  Wms, 
Sound.  ^.  291,  t,  I:. 

Watson,  in  reply  .-—In  order  to  cany  oat 
the  principle  contended  for  on  the  other 
side,  it  must  be  shewn  that  the  coreoantor 
assented  to  contract  with  one  only  of  the 
covenantees,  otherwise  it  is  impoaing  on  biin 
a  different  contract  from  that  which  be 
entered  into.  Many  of  the  old  cases  sie 
directly  in  favour  of  the  plaintiff  in  error; 
as  if  an  obligation  be  delivered  to  one  fer  s 
third  party  who  dissents,  the  ob%atioD  it 
gone,  so  t  fortiori  where  the  disaentiag 
•  party  is  one  of  the  obligors.  Again,  if  Lotd 
Glenelg  had  released,  the  covenant  would 
have  been  gone;  and  the  reason  is,  becaase 
it  is  entire  and  incapable  of  being  severed. 
The  case  of  the  monk,  joined  as  obligor, 
rests  on  the  principle  that  he  is  mnUier 
mortuus,  and  therefore  not  in  exisCenee* 

[Wilde,  C.  J.^Butthe  argumentdedncvd 
from  the  confidence  reposed  in  the  two  would 
equally  apply  to  such  a  case.] 

It  is  submitted  that  this  Court  must  treat 

(24)  1  Leon.  192. 
.  (25)  6  Mau.  h  Selw.  223. 

(26)  1  Stark.  452. 

(27)  1  Cr.  &  Mee.  721 ;  s.c  2  Lsw  J.  Rep. 
(N.8.)  Ezob.  249. 
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this  merely  as  a  contract  with  two;  and, 
therefore,  only  capable  of  being  enforced  by 
two,  so  long  as  both  live.  Equity  will  deal 
with  the  matter  of  trost  and  confidence*  As 
to  the  deed  operating  by  estoppel,  that  can- 
not be,  as  estoppels  must  be  mutual,  and 
neither  of  the  parties  to  this  action  could  be 
estopped' by  the  deed  of  disclaimer — Com, 
Dig,  tit. '  Estoppel.' 

Cur,  adv.  vult. 

Judgment  was  now  delivered  by— 

Wilde,  C.  J.— This  ease  arises  on  a  writ 
of  error  on  a  judgment  given  for  the  plaintiff 
below  in  the  Court  of  Exchequer,  in  an 
action  of  covenant.  The  declaration  states 
an  indenture  of  settlement  of  the  30th  of 
December  1842,  purporting  to  be  made 
between  John  Mynde  Cooke  and  Eliza  his 
wife  of  the  first  part ;  the  defendant  of  the 
second  part;  and  the  plaintiff  and  Lord 
Glenelg  of  the  third  part,  by  which  it  was 
witnessed  that  the  defendant  covenanted 
with  the  plaintiff  and  Lord  Glenelg,  their 
executors,  administrators,  and  assigns,  to 
pay  them  a  certain  sum  of  money  in  certain 
instalments,  upon  trusts  mentioned  in  that 
indenture.  The  declaration  then  states  an 
indenture  of  the  9th  of  December  1843, 
between  John  Mynde  Cooke  of  the  first 
part,  the  plaintiff  of  the  second  part,  and 
one  John  Evans  of  the  third  part,  and 
purporting  to  substitute  John  Evans  as 
trustee  of  the  former  settlement  in  the  place 
of  the  plaintiff.  The  declaration  goes  on 
to  aver  that  Lord  Glenelg  never  assented 
to  or  ratified  the  first-mentioned  indenture ; 
and  that,  on  the  28tb  of  March  1844,  by  an 
indenture  made  between  Lord  Glenelg  of 
the  first  part,  and  the  said  John  Evans  of 
the  second  part,  the  said  Lord  Glenelg 
disclaimed  aU  the  trusts  of  the  first-men- 
tioned indenture;  and  that  the  defendant 
had  notice  of  such  indenture  of  disclaimer. 
The  declaration  then  states  a  breach  of  the 
covenant  to  pay  certain  instalments.  To 
this  declaration  the  defendant  demurred ; 
and  the  Court  of  Exchequer  gave  judg- 
ment for  the  plaintiff. 

The  question  raised  by  this  record  is| 
whether  the  declaration  shews  a  right  in  the 
plaintiff  to  maintain  a  separate  action  against 
the  defendant.  Much  of  the  argument  in 
this  court  applied  to  a  different  question, 
that  is  to  say,  whether  a  joint  action  could 


have  been  maintained  by  the  plaintiff,  and 
the  other  covenantee,  Lord  Glenelg.  But 
as  the  question  whether  the  separate  action 
can  be  maintained  may,  as  it  appears  to 
us,  be  decided  upon  principles  immediately  • 
applicable  to  it,  without  any  intermediate 
inquiry  as  to  the  right  to  maintain  a  joint 
action,  we  do  not  think  it  material  to  inquire 
whether  such  joint  action  could  be  main- 
tained. No  doubt  or  diflSculty  arises  in  the 
present  case  as  to  the  construction  of  the 
covenant ;  it  is  in  terms  a  joint  and  not  a 
several  covenant,  and  there  is  nothing  in  the 
subject  to  which  it  applies,  in  the  interest 
of  the  covenantees,  or  in  the  context  of  the 
indenture,  to  require  or  admit  a  different 
construction.  It  was  not  disputed  on  the 
argument  that  the  covenant  was  of  this 
description ;  the  right  to  maintain  a  separate 
action  not  being  contended,  on  the  part  of 
the  plaintiff,  to  arise  upon  any  construction 
of  the  terms  of  the  covenant  itself,  but  out 
of  the  transaction  which  afterwards  took 
place,  as  stated  in  the  declaration  (the  ma- 
terial part  of  which  is  the  disclaimer  of  Lord 
Glenelg),  but  for  which  transaction  it  was 
properly  admitted  that  the  present  action 
could  not  be  maintained.  The  question, 
therefore,  is,  whether  that  disclaimer  has 
the  effect  of  enabling  the  plaintiff  to  sue 
alone;  and  this  question  may  be  decided 
upon  two  very  general  and  well-established 
rules  of  law :  first,  that  in  order  to  make 
a  binding  contract,  the  assent  of  both  parties 
is  necessary ;  the  other,  that  a  right  to  sue 
upon  a  contract  is  not  assignable  by  the  act 
of  the  party  who  has  such  right.  This 
latter  rule  is  subject  to  exceptions  in  cases 
of  certain  mercantile  contracts  and  of  con- 
tracts relating  to  land,  which  are  not  appli- 
cable to  the  present  case. 

To  apply  the  first  of  these  rules  to  the  pre- 
sent case.  The  only  contract  to  which  the 
assent  of  the  defendant  is  shewn,  is  that  con- 
tained in  the  settlement  of  December  1842 ; 
the  execution  of  that  indenture  is  the  only 
act  of  the  defendant  from  which  any  assent 
of  his  can  be  inferred ;  from  that  time  he  is 
merely  passive ;  he  is  no  party  to  the  subse- 
quent transaction  between  Lord  Glenelg  and 
Evans,  which,  therefore,  whatever  other 
effect  it  may  have,  cannot  operate  as  an 
assent  by  him  to  any  contract.  It  is  true, 
indeed,  that  a  contract  may  arise  upon  an 
instrument  under  seal  between  a  party  who 
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does  not  execute  if  and  one  wlio  does ;  as 
where  the  covenantor  execatesi  but  the 
covenantee,  or  one  of  several  covenanteesi 
does  not ;  but  in  that  case  the  covenantee 
who  has  not  executed,  by  bringing  the 
action,  gives  his  consent  to  the  contract; 
and  the  covenantor  having  consented,  by 
executing  the  deed,  thence  is  the  consent  of 
both  parties.  But  though  a  consent  to  a 
contract  is  implied  by  being  a  plaintiff  in 
an  action  upon  it,  being  a  defendant  cer- 
tainly does  not  involve  any  such  consent 
by  him  to  any  contract.  That  a  contract 
by  one  person  with  two  jointly,  does  not 
comprehend  or  involve  a  contract  with  either 
of  them  separately,  is  evident  from  the  well- 
known  doctrine  diat  a  covenant  or  promise 
to  two,  if  proved  in  an  action  brought  by 
one  of  them,  sustains  a  plea  which  denies 
the  existence  of  the  contract.  The  meaning 
of  the  words  of  the  covenant  in  the  present 
case  is,  that  the  defendants  will  pay  the  two 
covenantees ;  that  meaning  is  the  same  whe- 
ther they  accept  the  covenant  or  not ;  and 
the  acceptance  of  one,  and  the  refusal  of  the 
other,  does  not  alter  the  sense,  so  as  to  con- 
vert it  into  a  covenant  to  one  only.  In  the 
case  of  Peirie  v.  Bury^  which  was  one 
of  a  joint  covenant  to  three,  of  whom  two 
did  not  seal  the  deed,  Holroyd,  J.  says, 
"  The  plaintiff  is  not  entitled  to  sue  alone 
on  this  covenant ;  it  was  made  with  three 
persons ;  and,  although  two  of  them  did  not 
seal  the  deed,  yet  it  is  not  to  be  converted 
into  a  covenant  with  one :  no  intention  that 
it  should  be  so  is  shewn,  and  by  law  the 
covenant  does  not  import  that.  Supposing 
the  two  others  had  executed)  the  present 
plaintiff  would  not  by  himself  be  entitled  to 
recover  the  whole,  or  any  part  of  the  money  ; 
and  there  is  nothing  to  shew  an  intention 
that  he  should  have  any  such  right,  in  the 
event  of  the  n^lect  of  the  others  to  execute 
the  deed/'  This  reason  applies  distinctly 
to  the  present  case,  in  which  there  is  nothing 
to  shew  an  intention  that,  in  the  event  of 
Lord  Glenelg's  refusal,  the  plaintiff  should 
have  the  right  of  recovering  the  money 
alone.  The  present  declaration,  therefore, 
does  not  shew  any  covenant  by  the  defen- 
dant with  the  plaintiff  alone,  inasmuch  as  it 
shews  no  consent  by  him  to  such  a  cove- 
nant ;  and  without  his  consent  the  assent  of 
the  plaintiff  and  Lord  Glenelg  is  inoperative 
to  make  a  contract  binding  on  him. 


The  liability,  however,  to  be  sued  jointly 
by  the  two  covenantees,  to  which  die  de- 
fendant did  assent,  might  peiiiaps  be  suffi- 
cient to  sustain  the  present  action,  if  it  were 
not  for  the  rule  secondly  above  referred 
to,  which  prohibits  the  assignment  of  the 
right  to  enforce  such  a  liability,  inasmuch 
as  the  indenture  of  disclaimer  suffieiently 
shews  an  intention  on  the  part  of  Lord 
Glenelg  and  the  plaintiff  that  the  plaintiff 
shall  have  the  right  to  sue,  which  before 
the  execution  of  that  deed  might  have  been 
exercised  by  the  plaintiff  and  Lord  Glenelg. 
But  there  is  no  doubt  that  such  a  right 
is  not  by  law  assignable.  The  defendant, 
indeed,  does  in  terms  covenant  with  the 
plaintiff  and  Lord  Glenelg,  their  execnton, 
administrators  and  assigns;  but  the  rule 
which  prohibits  the  assignment  of  a  righl 
to  sue  on  a  covenant  is  not  one  which  csn 
be  dispensed  with  by  the  agreement  of  the 
parties;  and  it  applies  to  oovenants  ex* 
pressed  to  be  with  assigns  as  well  as  to 
others.  It  was  observed  in  the  aigument, 
on  the  part  of  the  plsintiff,  that  the  oovensat 
in  question  was  not  one  on  which  at  all 
events  both  parties  must  sue,  for  that  in 
the  event  of  the  plaintiff  surviving  Lord 
Glenelg,  the  joint  nature  of  the  oownsnt 
would  not  prevent  him  from  suing  aknie ; 
and  there  is  no  doubt  this  is  so.  But  in  the 
case  of  survivorship,  as  in  that  of  the  transfer 
of  the  right  to  sue  to  the  personal  repicsca- 
tatives  of  a  sole  or  surviving  covenantor, 
the  right  of  action  is  transferred  by  opera- 
tion of  law,  not  by  act  of  the  paarty.  There 
are  many  cases  in  which  that  may  be  done 
by  the  operation  of  law  which  cannot  be 
done  by  act  of  the  party. 

It  is  laid  down  by  Lord  Coke,  that  '*a 
man  by  his  own  act  cannot  alter  the  nature 
of  hb  action,  and  Uierefore  if  the  lessee  for 
life  or  lessee  for  yean  do  waste,  now  is  an 
action  of  waste  given  to  lessor,  wherein  he 
shall  recover  two  things,  vis.  the  place 
wasted,  and  treble  damages;  in  this  esse, 
if  the  lessor  release  all  actions  real  he  shall 
not  have  an  action  of  waste  in  the  person- 
alty only,  and  if  he  release  all  actions 
personal  he  shall  not  have  an  action  of 
waste  in  the  realty  only;  and  so  if  the  lessee 
doth  waste,  and  adfter  sulxender  to  die  lessor 
his  estate,  and  the  lessor  accept  thereof^  the 
lessor  shall  not  hftre  an  action  of  waste. 
But  by  act  in  law  the  action  mky  be  diaoged, 
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as  if  a  man  make  a  lease  pur  terme  d*auter 
vie,  and  the  lessor  doth  waste,  ceitui  qug 
vie  dieth,  an  action  of  waste  shall  lie  for 
damages,  only  because  the  other  is  deter- 
mined by  act  in  law." 

There  were  also  some  authorities  dted 
in  the  argument  on  the  part  of  the  plaintiff, 
which,  it  was  contended,  shewed  that  by 
the  disclaimer  of  Lord  Glenelg,  the  plaintiff 
became  solely  entitled  to  the  right  of  action, 
which  but  for  that  disclaimer  woald  have 
belonged  to  him  jointly  with  Lord  Glenelg. 
They  were  cases  in  which  a  devise  or  con- 
veyance to  two  persons  jointly,  one  of  whom 
disclaimed,  has  been  held  to  vest  the  whole 
estate  in  the  other.  But  the  analogy  of 
thos^  cases  is  inapplicable,  because  the  sub* 
ject  dealt  with  was  not  a  mere  personal 
contract,  but  an  interest  in  land.  Now 
joint  obligees  or -covenantees  in  personal 
contracts  differ  materially  from  joint  tenants 
of  estates  in  land,  in  respect  of  their  power 
of  dealing  with  their  righu.  An  interest  in 
land,  whether  joint  or  several,  may  be  trans- 
ferred by  the  act  of  the  party;  and  the 
conveyance  by  a  joint  tenant,  by  release  or 
otherwise,  operates  on  his  moiety  only ;  he 
may  convey  it  to  his  co-tenant,  or  to  a 
stranger;  whereas  a  right  to  sue  on  a  con- 
tract cannot  be  conveyed,  though  it  may  be 
extinguished,  and  a  release  by  one  of  the 
joint  parties  extinguishes  the  right  of  both. 
It  was  upon  a  similar  reason  that,  in  real 
actionst  a  nonsuit  of  one  demandant  or 
plaintiff  was  not  the  nonsuit  of  both ;  but  he 
that  made  defiiult  should  be  summoned  and 
severed;  but  in  personal  actions  the  nonsuit 
of  one  is  generally  the  nonsuit  of  both— 
Co,  Liu  139,  a.  To  allow  a  joint  devisee 
or  grantee,  &c.  of  land  to  ve^t  the  whole 
interest  in  his  co-devisee  or  grantee,  &c., 
by  refusing  to  accept  the  estate,  is  allowing 
him  to  do  no  more  than  he  could  have  done 
by  a  release  immediately  after  acceptance; 
but  if  a  joint  covenantee  could,  by  refusal, 
enable  his  co-covenantee  to  sue  alone,  he 
would  do  that  before  acceptance  which  he 
could  by  no  means  do  after  acceptance. 

Since,  then,  the  defendant  has  not  incurred 
any  liability  to  be  sued  on  a  separate  con- 
tract, and  since  the  plaintiff  has  not  acquired 
the  right  to  enforce  in  a  separate  action  any 
liability  to  which  the  defendant  might  be 
subject  in  a  joint  action,  it  follows,  that 
whether  the  defendant's  original  liability 


be  or  be  not  put  an  end  to,  this  declaration 
is  bad,  and  the  judgment  for  the  plaintiff 
ought  to  be  reversed. 

Judgment  reversed. 


...} 


JONES  0.  BONNER  AND  NASH. 


1848 

May  12 

Attorney  —  Pauper  Plaintiff —  Release 
after  Action^  Setting  aside — Costs, 

Where  a  release  has  been  executed  by  a 
pauper  plaintiff  after  action  brought,  and 
without  the  knowledge  and  ecnseni  of  the 
attorney,  it  is  matter  entirely  within  the  diS' 
oretion  of  the  Court,  whether  under  the  cir* 
eumstamces  of  the  case  they  will  set  it  aside. 

Where  such  a  release  has  been  executed 
in  pursuance  of  a  bona  fide  arrangement 
between  the  plaintiff  and  the  defendant,  the 
Court  refused  to  set  it  aside,  although  its 
effect  was  to  deprive  the  plaintiff  of  his  costs. 

This  was  an  action  of  trespass  brought 
by  the  plaintiff,  who  had  been  admitted  to 
sue  in  formd  pauperis.  Issue  had  been 
joined,  and  notice  of  trial  given  for  the 
Herefordshire  Spring  assizes  in  1 848.  The 
cause  would  have  been  then  tried,  but  on  the 
4th  of  March  a  plea  of  a  release  puis  darrein 
continuance  was  delivered  to  the  plaintiff's 
attorney,  who  thereupon  countermanded  the 
notice  of  trial  which  had  been  given,  and 
early  in  the  present  term  the  attorney  ob- 
tained a  rule,  calling  upon  the  defendants 
to  shew  cause  why  die  plea  of  release  puis 
darrein  continuance  and  the  deed  of  release 
therein  mentioned  should  not  be  set  aside. 

The  aflSdavits  filed  on  either  side  were 
somewhat  contradictory,  but  it  appeared  that 
the  action  had  been  brought  for  an  alleged 
trespass  to  the  cottage  and  goods  of  the 
plaintiff,  committed  by  the  defendant  Nash, 
acting  under  the  command  of  the  other 
defendant  Bonner,  who  was  the  plaintiff's 
landlord.  The  affidavit  of  the  plaintiff 
stated  that  he  was  sorry  that  he  had  exe- 
cuted the  release,  but  that  he  had  been 
induced  to  do  so  by  a  promise  made  to  him 
by  Bonner,  that  he  would  give  him  a  sove- 
reign, and  a  promise  made  by  one  Bodenham 
that  he  would  put  him  into  a  cottage.    The 

*  Decided  in  a  preTious  term. 


344 


EXCHEQUER  OF  PLEAS: 


attorney  swore  that  he  believed  that  Bonner 
had  fraudulently  colluded  with  the  plain* 
tiff  to  deprive  him,  the  attorney,  of  hit 
costs,  and  that  the  execution  of  the  release 
was  in  pursuance  of  that  design.  The  de- 
fendant Bonner  in  his  affidavit  denied  this, 
and  stated  that  the  plaintiff  had  come  vo- 
luntarily to  him  to  settle  the  action ;  that  he 
had  given  the  sovereign  to  assist  the  plain- 
tiff and  his  feunily,  who  were  in  very  dis- 
tressed circumstances;  that  it  was  then 
arranged  that  the  plaintiff  should  sign  a 
release;  that  a  release  having  been  pre- 
pared, the  plaintiff  attended  at  the  house  of 
the  defendant  Bonner  on  the  28th  of  Feb- 
ruary last;  that  it  was  read  over  to  him 
twice,  and  explained  to  him  ;  that  no  pro- 
mise of  a  cottage  was  held  out  to  him  by 
Bodenham  or  by  any  one  else,  but  that  he 
then  executed  the  release  of  his  own  free 
will.  There  were  several  other  affidavits 
confirming  this  account  of  the  transaction. 

Martin  now  shewed  cause  against  the 
rule. — It  is  plain  from  these  affidavits  that 
the  signing  of  the  release  by  the  plaintiff 
was  his  own  voluntary  act ;  if  so,  there  is 
no  pretence  for  setting  it  aside.  If  the 
case  of  Wright  v.  Burrougkes  (1),  which 
will  doubtless  be  relied  upon,  is  to  be  taken 
as  deciding  that  under  no  circumstances 
can  a  defendant  settle  an  action  with  a 
plaintiff  who  has  been  allowed  to  sue  in 
formd  pauperis^  unless  with  the  consent  of 
the  plaintiff's  attorney,  the  Court  of  Com- 
mon Pleas  have  gone  too  far. 

Skinner,  in  support  of  the  rule.— The 
attorney  of  a  person  who  has  been  admitted 
to  sue  in  formd  pauperis  does  not  stand  in 
the  position  of  the  attorney  of  an  ordinary 
plaintiff.  In  a  pauper  suit  the  attorney 
gives  his  skill  and  time  under  the  belief 
that  his  client  has  good  grounds  for  the 
action  he  has  brought,  and  seeks  for  his 
recompense  out  of  the  costs  which,  if  sue-* 
cessful,  he  will  obtain  from  the  defendant 
It  is  upon  this  ground  that  the  Courts  have 
discountenanced  the  settling  of  an  action  by 
the  plaintiff  and  the  defendant  behind  the 
back  of  an  atttomey— ^rt^Af  v.  Bur^ 
roughea. 

Pollock,  C.B. — I  am  of  opinion  that 
this  rule  should  be  discharged.     In  Wright 

(1)  3  Com.  B.  344;   8.e.  15  Law  J.  Rep.  (n.s.) 
C.P.  277. 


V.  BurrMigh08  the  fiurts  were  esfavdy  dif* 
ferent  from  those  of  the  present  ease,  and 
there  Chief  Justice  Tindal  appean  to  have 
guarded  himself  fh>m  laying  down  any 
precise  rule  of  law  upon  the  aubject,  bat  to 
have  thought  that,  under  the  cireomstanoef 
of  the  case,  the  ^cretionary  power  of  the 
Court  ought  to  be  exenaeed  to  protect  ths 
attorney.  If  the  attorney  of  a  plaintiff  who 
has  been  allowed  to  aue  in  formd  pamperii 
is  to  be  understoood  as  undertaking  ths 
cause  upon  the  understanding  that  be  is  ts 
be  allowed  to  carry  it  on  to  a  termination 
in  spite  of  the  plaintiff— that  he  ia  dominm 
toi>-<-then  Mr.  Skianer*8  azgument  shoald 
prevail.  But  in  my  opinion  aacfa  is  not  the 
understanding.  The  Courts  have  not  gone 
further  than  to  say,  that  if  thele  have  been 
collusion  between  the  plaintiff  and  the  de» 
fendant,  and  the  cause  has  been  settled  £» 
the  purpose  of  depriving  die  attorney  of 
his  costs,  then  the  Court  will  inteifere  to 
protect  him ;  but  such  interference  has  nerct 
been  extended  to  axase  where  a  £ur,  rea^ 
sonable,  and  bond  fide  anangement  has 
been  come  to  between  the  plaintiff  and  the 
defendant.  Instead  of  setting  aside  aay 
such  arrangement,  I  should  be  veiy  sony 
to  throw  any  impediment  in  the  way  of  its 
being  made. 

RoLPE,  B.— I  am  of  the  same  opinioa. 
In  the  case  of  Wright  v.  BmrrongheM  the 
late  Lprd  Chief  Justice  Tindal  thus  com- 
mences his  judgment:  *'  I  will  not  say  that 
cases  may  not  arise  in  which  it  may  be 
lawful  for  a  pauper  plaintiff  to  settle  with 
the  defendant  without  regard  to  his  attor- 
ney's lien.'*  Now,  assuming  ^1  it  is 
competent  for  the  parties  to  settle  ikm  sait 
behind  the  back  of  the  attomey^  then 
this  is  just  one  of  thoee  cases  in.  wbidi  it 
should  be  allowed ;  f(Nr  the  ^uae  of  aetioa 
appears  to  me  to  be  one  in  which  it  is 
highly  probable  that  nominal  damages  only 
would  have  been  reooveied :  and  ao  far  from 
the  defendant  Bonner  seeking  to  cdlode 
with  the  plaintiff  for  the  purpose  of  depriv- 
ing the  attorney  of  his  coats,  the  pUontiff 
appears  to  have  pressed  the  arraqgeneot 
upon  the  defendant;  for  I  cannot  help 
expressing  an  opinion  that  the  aflMkfitnow 
made  by  the  plaintiff  is  false,  and  thai  whoi 
he  goes  on  to  say  that  he  much  r^greti  hav- 
ing executed  the  release,  it  ia  the  atloncy 
who  is  putting  those  woids  into  hts  aooth 
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for  the  purposes  of  this  rule.  For  these  rea- 
sons I  think  that  the  Court  ought  not  to 
interfere. 

Platt,  B. — I  entirely  concur  with  the 
rest  of  the  Court.  It  appears  to  me  that  a 
plaintiff  in  a  pauper  suit  is  like  any  other 
plaintiff,  and  has  a  right  at  any  time  to  put 
a  stop,  by  any  bond  fide  arrangement  he 
may  enter  into,  to  the  further  progress  of 
the  cause.  Were  this  not  the  case,  he 
would  be  a  mere  instrument  in  the  hands  of 
the  attorney  to  extort  money  in  the  shape 
of  costs  from  the  defendant.  Attornies, 
before  they  undertake  causes  of  this  de- 
scription, should  inquire  into  the  characters 
of  their  clients,  and,  as  they  take  them  for 
better  or  for  worse,  should  see  that  they 
are  honest  men,  not  rogues  and  vagabonds. 
But  it  is  said  that  in  this  case  the  arrange- 
ment had  for  its  object  to  cheat  the  attorney 
of  his  costs ;  if  that  were  clearly  the  object 
of  the  parties,  the  attorney  ought  perhaps 
to  be  protected :  but  upon  these  affidavits  I- 
do  not  see  that  this  was  the  object  of  the 
defendant  Bonner,  but,  on  the  contrary, 
that  he  became  a  party  to  an  arrangement 
which  was  urged  upon  him  by  the  plaintiff, 
and  the  effect  of  which  was  to  put  a  stop  to 
a  vexatious  action,  in  which  it  is  probable 
only  nominal  damages  would  have  been 
obtained. 

Rule  discharged,  with  costs. 


1 848.     \ 
Jan.  26.   j 


llOGERS  AMD  OTHERS  V.  CHILTON, 


Bill  of  Exchange — Pleading — Repleader, 

Assumpsit  by  the  indorsee  of  a  bill  of 
exchange  for  25/.,  drawn  by  the  defendant, 
indorsed  by  him  to  T,  R,  K,  and  by  him  to 
the  plaintiffs.  Plea,  that  the  indorsement  by 
T.  R,K,  to  the  plaintiffs  was  in  blank  ;  that 
after  such  indorsement  and  on  the  day  of  the 
bill  becoming  due  T,  R.  K,  paid  the  plain- 
tiffs  the  sum  of  25L,  in  the  said  bill  specified, 
in  full  satisfaction  of  the  said  sum  of  2&1,, 
and  the  plaintiffs  then  delivered  the  bill  to 
T.  R.  K,  who,  at  and  after  the  time  of  the 
commencement  of  the  action,  was  and  still  is 
the  holder  of  the  bill.  Replication,  that  at 
the  commencement  of  the  suit  the  plaintiffs 
were  the  holders  of  the  bill;  without  this,  that 
at  the  commencement  of  the  suit  T,  R,  K, 
was  the  holder  thereof.  The  jury  found  a 
New  Series,  XVII.— Bxcheq. 


verdict  for  the  plaintiffs  : — Held,  on  an 
application  for  a  repleader,  that  the  issue 
raised  was  a  material  issue. 

Assumpsit  by  the  indorsees  against  the 
drawer  of  a  bill  of  exchange  for  25/.,  pay- 
able at  three  months,  indorsed  by  the  defen- 
dant to  Thomas  Reginald  Kemp,  and  by 
him  to  the  plaintiffs. 

Second  plea,  that  the  indorsement  by 
Thomas  Reginald  Kemp  was  an  indorse- 
ment in  blank,  and  that  after  the  bill  was 
indorsed  to  the  plaintiffs,  and  on  the  day 
when  it  became  due,  the  said  Thomas 
Reginald  Kemp  paid  to  the  plaintiffs 
the  said  sum  of  25/.  in  the  said  bill  spe- 
cified, according  to  the  tenour  and  effect 
thereof  and  of  his  indorsement,  in  full  satis- 
fkction  and  discharge  of  the  said  sum  of  25/. 
in  the  said  bill  specified  ;  and  the  plaintiffs 
then  delivered  the  said  bill  to  the  said  Tho- 
mas Reginald  Kemp,  who  from  the  time  of 
such  payment  and  delivery  until  and  at  and 
affcer  the  time  when  this  action  was  com- 
menced, hath  been  and  still  is  the  holder  of 
the  said  bill,  and  the  defendant  then  became 
and  was  and  is  liable  to  pay  the  said  sum 
in  the  said  bill  specified  to  the  said  Thomas 
Reginald  Kemp.     Verification. 

Replication,  that  at  the  dme  of  the 
commencement  of  this  suit  the  plaintiffs 
were  the  holders  of  the  said  bill ;  without 
this,  that  at  the  time  of  the  commencement 
of  this  suit  the  said  Thomas  Reginald 
Kemp  was  the  holder  thereof  modo  etformd. 
Conclusion  to  the  country. 

The  cause  was  tried  before  Pollock,  C.B., 
at  the  London  sittings  after  Michaelmas 
term  last,  when  the  jury  found  a  verdict  for 
the  plaintiffs  for  the  amount  claimed. 

Knowles  moved  (Jan.  14)  for  a  repleader. 
^— The  replication  contains  an  admission 
that  the  bill  has  been  satisfied,  and  that 
the  sum  of  25/.  was  paid  by  Kemp  to  the 
plaintiffs,  and  received  by  them  in  satisfac- 
tion of  the  bill.  The  plaintiffs  did  not, 
therefore,  hold  the  bill  for  themselves,  but 
fbr  Kemp,  who  was  the  proper  party  to 
bring  the  action.  Without  doubt  that 
would  be  the  case  if  the  defendant  had  been 
the  acceptor.  Bacon  v.  Searles  (1)  shews 
that  where  the  indorser  of  a  bill  of  exchange 
receives  part  of  the  contents  of  the  bill  from 

(1)  IH.  Bltck.  88. 
2Y 
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the  drawer,  he  cannM  recover  roore  than  the 
residue  from  the  acceptor,  and  that  where 
the  drawer  pays  the  whole  the  acceptor  is 
discharged. 

[Parks,  B. — May  not  the  plaintiffs  con- 
tinue the  suit  for  the  benefit  of  another 
party  ?  If  Kemp  allows  them  to  keep  the 
bill,  it  is  the  same  as  allowing  them  to 
sue  for  him.  According  to  the  finding  of 
the  Jury,  Kemp  was  not  entitled  to  bring 
the  action,  as  the  bill  had  not  been  given 
np  to  him.] 

Stones  V.  Butt  (2)  is  in  point.  There  the 
plaintiff  was  not,  at  the  time  when  the 
defendant  was  arrested,  in  possession  of  the 
bill  of  exchange  on  which  the  action  was 
brought,  but  it  was  in  the  possession  of  the 
person  to  whom  the  plaintiff  was  indebted^ 
and  to  whom  he  had  indorsed  it  over ;  but 
it  appeared  that  those  persons  only  held 
the  btit  as  trustees  for  the  plaintiff,  and 
that  they  were  ready  to  give  up  possession 
of  the  bill  to  him  for  the  purposes  of  the 
suiL  The  Court  held  that  the  defendant 
Was  not  entitled  to  be  dischaif^ed  out  of 
custody.  He  also  referred  to  Byles  onBiUs^ 
p.  805. 

£Parkb,  fi.— -Are  not  the  plaintiffs  to  be 
considered  the  holders  of  the  bill  if  it  is 
assumed  that  they  held  it  for  Kemp  ?] 

Kemp  was  entitled  to  the  possession  of 
the  bill,  and  therefore  could  have  brought 
the  action  ;  how  then .  could  other  parties 
have  a  right  to  bring  it  ? 

[Pabkb,  B. — How  is  this  an  immaterial 
issue  ?  We  have  already  decided  that  it  is 
material  (3).] 

KnowUs  then  contended  that  the  verdict 
was  contrary  to  the  evidence. 

The  Court  having  taken  time  to  consider 
the  latter  point, — 

Pollock,  C.B.  now  said. — In  this  case 
there  will  be  no  rule.  A  motion  was  made 
to  this  Court  for  a  repleader,  the  ground 
being  that  the  issue  raised  in  the  replication 
to  the  second  plea  was  immaterial.  [His 
Lordship  stated  the  pleadings.]  We  think 
the  issue  raised  was  material,  and  therefore 
must  refuse  a  rule. 

Rule  refused. 


(2)  2  Cr.  &  Mae.  416  ;  s.  c.  8  Law  J.  Rep.  (n.b.) 
Exch.  135. 

(3)  Rogers  v.  Chilton,  ante^  p.  R. 
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PHICE  AND  ANOTHER  9.  GBOOM 
AND  ANOTHEH. 


Bankrupt — Reputed  Oumerehip — Deed^ 
Construction  of — Partnership — EHoppeL 

By  a  deed  of  trust,  W^  a  h&r»e  etmtraei^r 
and  jobber,  assigned,  until  such  time  asaUhk 
then  debts  shnUd  be  paid  off,  aU  his  stock  in 
trade,  ^c.  to  certain  trustees  for  the  hen^ 
of  his  creditors,  to  hold  upon  eertmiu  trusts^ 
inter  alia  that  so  hmg  as  W.  should  ehserte 
the  orders  of  the  trustees  he  was  to  be  aUewed 
to  carry  on  and  conduct  the  business,  swb* 
ject  to  the  orders  of  the  trustees ;  thut  if  he 
refused  to  comply  with  those  orders^  the  trus-^ 
tees  miyht  immediaiely  deterwnne  such  per^ 
mission;  that  the  trustees  should  hone  pemer 
to  sell  any  portion  of  the  stadt  theypl^sed; 
that  all  monies  received  in  the  business  were 
to  be  paid  to  the  account  of  the  trustees,  and 
aU  monies  paid  by  their  cheques ;  and  thai  W. 
was  to  receive  a  weekly  salary  for  carryiny 
on  the  business^  The  creditors  also  ayreed 
to  advance  a  large  sum  of  money  for  the 
purposes  of  the  business.  This  sum  was  ad' 
vanced,  and  the  business  was  corned  on  for 
some  time  under  the  terms  of  the  deed,  hut  W. 
having  refused  to  comply  with  certain  ordsrt 
of  the  trustees,  the  trustees,  on  the  22nd  sf 
July  1847,  determined  the  permission  to  W, 
to  carry  on  the  business,  and  W,  thereupen 
admitted  in  writing  that  the  trustees  had  Ids 
leave  to  assume  possession  of  the  stock  is 
trade,  S^e,  Several  of  the  horses  used  n 
the  business  were  at  that  time  lei  out  sm 
hire  to  various  persons,  and  the  trustees  oa 
that  day  served  notice  upon  each  of  these 
persons  that  the  horses  in  Aeir  possetsiiw 
belonged  to  them  as  trustees,^  OntheOth 
of  July  W,  committed  an  ad  of  bemkrupteym 
Upon  an  interpleader  issue  to  try  the  tide 
to  these  horses  as  between  the  trustees  end 
the  assignees,'^HM,  upon  tikese  facts,  first, 
that  by  the  deed  no  partnersh^  was  ereeUd 
between  fV,  and  the  trustees. 

Secondly,  that  by  aUowiny  W.  to  earry  «• 
the  business  in  his  own  name  the  trustees 
were  not  estopped  from  reiyiny  upon  their 
own  title  to  the  property  under  this  deed  as 
against  the  assignees. 

Thirdly,  that  the  horses  were  wtiattke 
time  of  the  bankruptcy  in  the 
order,  or  disposition  of  the 
the  meaning  of  the  6  Geo,  4.  o.  16.  «.  7S* 
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Interpleader  issue  to  try  whether,  on  the 
24th  of  July  1847,  certain  horses  claimed 
by  the  defendants,  as  assignees  under  the 
bankruptcy  of  one  Wiggins,  and  by  the 
plaintiffs,  as  trustees  under  a  deed  of  trust 
for  themselves  and  other  creditors  of  Wig- 
gins, were  the  property  of  the  plaintiffs  as 
against  the  assignees. 

At  the  trial  of  the  issue,  which  took  place 
before  Parke,  B.,  at  the  sittings  in  last 
Trinity  term,  it  appeared,  that  the  bankrupt 
Wiggins,  who  had  been  carrying  on  business 
as  a  horse  contractor,  having  become  em- 
barrassed, and  a  meeting  of  his  creditors 
having  taken  place,  in  pursuance  of  an  agree- 
ment then  come  to,  a  deed  was  executed,  on 
the  SSrd  of  August  1 844,  by  Wiggins  of  the 
first  part,  the  plaintiflb  of  the  second  part, 
and  the  remainder  of  the  creditors  of  the 
third  part,  by  which  Wiggins  assigned  to  the 
plaintiffs,  as  trustees  of  the  creditors,  until 
such  time  as  all  his  debts  to  them  should  be 
X>aid  off^,  all  his  stock  in  trade,  &c.,  to  hold 
upon  certain  trusts,  inUr  alia,  that  so  long  as 
Wiggins  should  observe  the  orders  and  direc- 
ticms  of  the  plaintiffs,  he  was  to  be  allowed 
to  carry  on  the  business  and  conduct  the 
same,  subject  to  the  orders  of  the  plaintiffs ; 
that  if  Wiggins  refused  or  failed  to  comply 
with  these  orders,  the  plaintiffs  might  imme- 
diately determine  the  permission  ;  that  the 
plaintiffs  should  have  power  to  sell  and  dis- 
pose of  any  portion  of  the  stock  they  pleased ; 
that  all  monies  received  in  the  business  were 
to  be  paid  into-  a  banker's  hands,  and  only 
drawn  out  by  the  cheques  of  the  plaintiffs, 
and  that  Wiggins  was  to  receive  the  wages 
of  5/.  a  week  for  conducting  the  business* 
The  creditors  agreed  also  to  advance  a  large 
sum  of  money  for  the  purpose  of  carrying  on 
the  business,  and  which  sum  was  afterwards 
advanced  accordii^ly. 

After  the  execution  of  this  deed  Wig* 
gins  continued  to  carry  on  the  business, 
his  name  appeared  written  up  at  the  place 
of  business,  and  parties  dealt  with  him ; 
but  the  plaintilfii,  in  pursuance  of  the  pro- 
viaions  of  the  deed,  gave  him  directions  from 
time  to  time,  and  he  accounted  to  them 
for  the  proceeds,  &c.  of  the  business.  So 
matters  continued  until  July  1847,  when 
the  plaintiffs  having  discovered  that  Wig- 
gins had  been  accepting  bills  of  exchange  to 
a  considerable  amount,  and  had  concealed 
the  fact  from  the  plaintiffs,  a  meeting  of  the 


creditors  was  held  on  the  22nd  of  July,  and 
in  pursuance  of  the  resolution  then  come  to, 
the  plaintiffs  gave  Wiggins  notice  that  he 
had  acted  improperly  and  con^ary  to  their 
directions,  and  that  they,  therefore,  put  an 
end  to  his  any  longer  carrying  on  the 
business.  Upon  the  receipt  of  that  notice, 
Wiggins  made  the  following  memorandum 
of  admission : — **  I  hereby  agree  and  admit 
that  conformably  with  the  provisions  of  the 
deed  of  trust,  &c.  the  right  has  accrued  to 
the  trustees  of  determining  and  putting  an 
end  to  their  permission  to  my  carrying  on 
my  trade  and  business  mentioned  in  the  said 
deed,  and  that  they  have  exercised  that  right 
and  put  an  end  to  that  permission ;  and  fur- 
ther that  in  obedience  to  such  act  of  theirs 
they  have,  with  my  leave,licetice,  and  assenti 
assumed  the  entire  possession  and  eontroul 
of  the  said  trade,  bunness,  slock  in  tcadci 
&c."  At  this  time  many  of  the  horses  be- 
longing to  the  estate  were  in  the  possession 
of  various  persons  to  whom  Wiggins  had  at 
different  times  let  them  on  job  in  the  way  of 
his  business,  and  these  transactions  of  letting 
had  taken  place  between  Wi^ne  solely,  in 
his  own  name,  and  the  several  persons  to 
whom  the  horses  had  been  let,  without  any 
participation  or  interference  on  the  part  oi 
the  plaintiffs,  whose  names  did  not  appear  in 
the  transactions.  On  the  same  22nd  of  July 
the  plaintiffs  gave  a  notice  in  writing  to  each 
of  these  parties,  that  the  horses  in  their 
possession  belonged  to  the  plaintiffs  as  trus- 
tees under  the  deed,  and  requiring  them 
"  not  to- part  with  the  said  horses,  or  any 
of  them,  nor  to  pay  for  the  hire  thereof  to 
any  other  person  than  to  the  plaintiffs." 
On  the  24tii  of  July  Wiggins  committed  an 
act  of  bankruptcy,  upon  which  a  fiat  in 
bankruptcy  afterwards  issued,  and  the  de- 
fendants became  assignees.  As  such  assig- 
nees they  made  claim  to  the  horses  which 
formed  the  subject  of  this  issue. 

It  appeared  further,  at  the  trial,  that 
during  the  time  which  had  elapsed  from  the 
execution  of  the  deed  to  that  of  the  bank- 
ruptcy, some  of  the  horses  had  been  sold 
and  others  purchased  as  well  out  of  the 
monies  advauced  by  the  creditors  as  before 
mentioned  as  out  of  the  incomings  of  the 
business,  but  all  were  mixed  up  together,  and 
it  became  impossible  to  distinguish  between 
horses  purchased  after  and  those  purchased 
before  the  deed.  The  sum  realized  by  these 
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boraes,  and  all  the  stock  in  trade  of  the 
bankrupt,  amounted  to  much  less  than  the 
sum  due  to  his  old  creditors. 

It  was  coY^tended,  ob  behalf  of  the  assig- 
neesi  that  as  to  those  horses  which  were 
afterwards  purchased,  the  property  in  them 
did  not  pass  to  the  plaintiffs  by  xiperation  of 
the  deed;  secondly,  that  the  effect  of  the 
deed  was  to  make  Wiggins  a  partner  with  the 
plaintiffs  in  the  business ;  thirdly,  that  the 
plaintiffs  having  allowed  the  bankrupt  to 
carry  on  the  business  in  his  own  name  were 
estopped  from  saying  that  he  was  their  servant 
only ;  and,  lastly,  t^at,  under  J;he  circum* 
stances  of  the  case,  the  horses  must  be  con* 
sidered  to  be  in  the  possession,  order,  or 
disposition  of  the  bankrupt,  within  the  mean^ 
ing  of  6  Geo.  4.  c.  16.  s.  72. 

Upon  the  first  point,  the  learned  Judge 
asked  the  opinion  of  the  jury,  whether 
they  were  satisfied  that  there  had  been 
any  appropriation  by  the  bankrupt  to  the 
trustees  of  all  the  horses  purchased  since 
the  execution. of  the  deed.  Upon  the  other 
points,  he  ruled  against  the  defendants* 
The  jury  found  a  general  verdict  for  the 
plaintiffs. 

Montagu  Chambers  now  moved  for  a  new 
trial,  upon  the  ground  of  misdirection.*-^ 
First,  the  jury  having  found  that  the  bankrupt 
appropriated  the  horses  which  were  purchased 
after  the  execution  of  the  deed  to  the  trustees, 
it  must  be  admitted  they  became  their  pro* 
perty  ;  but  having  become  so,  they  allowed 
them  to  remain  in  the  disposition  of  the  bank- 
rupt,  and,  if  so,  they  became  the  property  of 
the  assi^ees.  Secondly,  the  legal  effect  of 
the  deed  ofthe  23rd  of  August  1844,  waa  to 
make  the  bankrupt  a  partner  in  the  business 
with  the  trustees.  He  was  interested  in  the 
profits,  for  the  larger  they  were  the  greater 
progress  he  made  in  the  dischai^  of  his 
liabilities.  He  derived,  therefore,  such  a 
benefit  from  the  business  as  to  make  him  in 
law  a  partner* 

[  Alder&on,  B**— The  effect  of  the  deed  is« 
that  so  long  as  the  trustees  have  any  interest 
in  the  business  the  bankrupt  has  none ;  and 
as  soon  as  the  bankrupt  begins  to  take 
any  interest,  that  of  the  trustees  is  to 
cease.  How  can  you  say  that  they  were 
partners?]  . 

The  interest  of  the  bankrupt  depends  upon 
the  prosperity  of  the  trade ;  if  great,  he  wiU 


be  enabled  to  pay  the  debta  to  the  erefiton 
and  retain  any  surplus  to  himself-^GrAor 
v.  Smith  (l)b  Thirdly,  as  the  tmsteea  have 
put  the  bankrupt  forward  as  the  apparent 
owner  of  these  horses*  they  are  estopped 
firom  saying  as  against  those  who  became 
creditocB  of  the  bankrupt  afket  the  execulioa 
of  the  deed,  that  he  was  not  thet>wner-* 
Packard  y.  Se<Kr8{2),  Gregg  n.  Wtlki^^). 

Alderson,  B.^I  am  of  opinioa  that  no 
rule  should  be  granted  in.tliia-caae.  To  dis- 
pose of  the  JiMt  points  .firsts  it  has  been 
argued  that  Aese^  horses  were  the  psoperty 
of  the  assignees,  beeause  the  bankrupt  was 
in  possession  of  them  at  the  tinse.of  the 
bankruptcy  as  reputed  owsei.  Was  be  in 
possesMon.  of  them  as  reputed  owner  with 
the  consent  of  the  true  owner  ?  For  that  m 
the  question.  Now«  in  the  caae  of  Smik 
V.  Topfting^A^t  I  ruled  at  Nisi  Prion,  and 
the  Court  of  Queen's  Bench  tikanngdM 
upheld  joay  rulings  that  wherfr  die  tme 
owner  of  goods  allowed  the  ba^cropt  to 
retain  possession  lof  them  as  jrepnfeed  owner 
up  to  the  day  .before  the  baakniptoy,  hot 
upon  that  day  demanded  ~dieiD^  tbcy  eoohi 
not  be  said  to  be  in  the  posaessmi  c^  the 
bankrupt  with  the  consent  of  the  true  owner 
at  the  date  of  the  bankniptoy*  So  in  the 
present  case,  as  soon  as  tfie  txusteea  gave 
notice  to  the  parties  who  had  the  boms 
that  the  bankrupt  had  no  longer  any  toteicst 
in  them,  that  put  an  end  to  the  repnisd 
ownership.  But  then,  it  is  said,  that  Che 
bankrupt  was  the  true  owner  of  the  horses^Ssr 
thattheeffeetofthedeedeftrustwastoBMke 
him  a  partner  with  the  trustees  in  caityingen 
the  business.  laasiimcfa,  however,  as  there 
was  no  community  of  profit  and  loas  between 
these  partieaatone  and  the  same  time,  tiicfe 
was  clearly  no  partnership  in  point  of  law 
between  them.  Lastly,  it  was  axgued,  that  as 
the  trusteeaput  forward  the  hankrupt  as  the 
person  ostensibly  carrying  on  the  busmess 
and  as  the  apparent  owner  of  these  boises, 
they  are.  estopped  as  against  the  fbtnie 
creditors  of  the  bankrupt  from  sayii^  thst 
he  was  not  the  owner.     If  that  propositifltt 

(1)  2W.BkdE.998. 

(2)  6  Ad.  &  £1.  469. 

'    (3)  10  Ibid.  90  i    8.  c.  8  Law  J.  lUp.  {hjL) 
Q.B. 193. 

(4)  6  B.  &  Ad.  674 ;  s.  c  3  Law  J.  Bsp.  (va) 
K.B.  47. 
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could  be  maintained,  its  effsct  would  be  to 
make  wild  work  with  the  bankrupt  law. 
The  cases  only  go  to  this  extent,  that  where 
a  party  makes  an  actual  representation  to 
another  intending  that  he  should  act  upon 
it,  and  the  latter  does  so,  such  person 
shall  not  be  put  into  a  worse  position  by 
reason  of  such  representation  being  false 
than  he  would  be  were  it  true.  But  this 
doctrine  has  no  application  to  the  facts  of 
the  present  case. 

RoLPE,  B«<»>I  am  of  the  same  opinion. 
It  appears  to  me  that  the  effect  of  the  deed 
of  the  24th  of  August  1844  was  clearly  not 
to  create  any  partnership  between  the  bank- 
rupt and  the  trustees.  With  respect  to  the 
other  point,  I  should  very  much  doubt 
whether  where  goods  are  in  the  possession 
of  third  parties,  they  can  be  said  to  be  in 
the  possession,  order  or  disposition  of  the 
bankrupt  at  all :  in  other  words,  whether 
a  constructive  possession  of  them  by  the 
bankrupt  is  sufficient ;  but  it  is  unnecessary 
to  canvass  that  proposition,  for  after  the 
notice  was  given  hy  the  trustees  it  is  im» 
possible  to  contend  that  they  could  be  any 
longer  in  the  bankrupt's  possession,  order 
or  disposition  with  the  consent  of  the  true 
owner. 

Platt,  B.  concuned. 

Parke,  B.  — -I  remain  entirely  of  the 
opinion  which  I  expressed  at  the  trial.  As 
soon  as  the  facts  appeared,  I  thought  the 
law  applicable  to  them  was  as  plain  as  pos* 
sible.  The  first  question  which  arose  was, 
whether  all  the  horses  were  the  property  of 
the  assignees.  I  thought,  under  the  autho- 
rity of  Lunn  v.  Thornton  {5),  that  there 
was  a  doubt  whether  the  property  in  those 
horses  which  were  purchased  after  the  exe- 
cution of  the  deed  passed  to  the  trustees, 
unless  they  had  been  afterwards  appropriated 
to  them  by  the  bankrupt.  I  left,  therefore, 
that  fact  to  the  jury,  and  they  found,  in 
effect,  that  the  bankrupt  had  so  appro- 
priated them.  That  point  was  therefore  dis- 
posed of.  It  has  been  argued  now  that  the 
trustees,  by  allowing  the  bankrupt  to  deal 
with  these  horses  as  his  own  were  estopped 
from  saying  as  against  the  future  creditors 
that  they  were  not  so  ;  but  that  is  carrying 
out  the  doctrine  laid  down  in  Pickard  v. 


(5)  1  Coib.  B.  379 ;    a.  c.  14  Law  J.  Rep.  (m.s.) 
C.P.  Itfl. 


Seafi  to  an  extent  not  at  all  warranted  by 
that  decision.  Had  the  trustees  entered  into 
any  stipulation  that  future  creditors  should 
satisfy  themselves  out  of  the  goods  employed 
in  the  business,  or  had  represented  to  suoh 
creditors  that  the  bankrupt  was  really  the 
party  interested  in  the  business,  and  upon 
that  representation  such  creditors  had  dealt 
with  the  bankrupt,  they  might  have  been 
estopped  from  afterwards  setting  up  a  differ^ 
ent  state  of  facts ;  but  that  is  not  at  all  the 
case  here.  1  quite  concur  ^ith  what  has 
fallen  from  the  rest  of  the  Court  with  respect 
to  the  question  of  reputed  ownership ;  end 
with  respect  to  the  construction  of  the  deed, 
I  may  observe  that  not  only  in  my  opinion 
did  no  partnership  arise  out  of  it,  but  that 
also  inasmuch  as  the  assignees  can,  inde- 
pendently of  the  question  of  reputed  owner- 
ship which  has  been  disposed  of,  only  claim 
under  the  bankrupt  as  respects  the  actual 
ownership,  that  then,  inasmuch  as  the  bank- 
rupt admitted  the  property  in  these  horses 
to  be  in  the  trustees,  it  is  not  open  to  the 
assignees  to  say  that  they  are  not. 

Rule  refused. 


1848 
June  3 
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CLARK  V,   WOODS,    SMITH,   AND 
COOPER. 


Commitment  —  Poor  Rate$ —  Costs  — 43 
Eliz,  e.  2.  *.  4. — 18  Geo.  3.  c.  \9.^Bach%itg 
Warrant — 24  Geo,  2.  c.  55. —  Trespass — 
Damages — Constable — Demand  of  Warrant 
— 24  Geo.  2.  c.  44.  *.  6. 

The  43  EUz.  c.  2.  s.  4.  does  not  extend  to 
costs.  Where,  therefore,  a  warrant  of  two 
Justices  of  the  county  of  S.  commanded  the 
constable  to  apprehend  and  take  A.  B.  to 
the  House  of  Correction,  there  to  remain 
until  payment  of  a  sum,  made  up  of  the 
arrears  of  poor-rate  due  from  him  and  of 
costs  awarded, — Held,  that  such  warrant 
was  altogether  bad ;  and  that  an  action  of 
trespass  lay  against  the  Justices  and  the 
constable  for  the  arrest  and  imprisonment 
under  U. 

The  backing  of  such  a  warrant  by  « 
Magistrate,  under  24  Geo.  2.  c.  65,  is  merely 
a  ministerial  act,  and  the  Justices  who  ori- 
ginally  issued  the  warrant  are  responsible 
for  the  arrest  under  it,  although  made  in  a 
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different  county  from  that  in  wkieh  it  was 
issued. 

Where  a  party  arrested  under  sueh  war^ 
rant  paid  under  protest  the  whole  amount 
mentioned  therein,  he  was  entitled'  in  an 
action  of  trespass  brought  for  such  arrest  to 
recover  as  damages  the  whole  amount  so 
paid  by  him. 

Under  the  24  Oeo.  2.  c.  44.  a  demand 
of  the  perusal  and  copy  of  the  warrant 
under  which  a  constable  has  acted,  which  is 
in  writing  and  signed  by  the  plaint^ s 
aHumey^  is  sufficient,  although  it  has  been 
left  at  the  constable* s  place  of  abode  by  a 
person  other  than  the  attorney, 

fV/ien^  jtrevious  to  such  demand  bemg 
made,  the  plaintiff  has  by  other  nieans  ob* 
iained  a  copy  of  the  warrant,  thaldoeeuot 
excuse  the  constat  from  complyinf  utith 
the  demand,  if  he  seek  "to  avail  himself  of 
the  protection  given  by  that  statute. 

The  mere  fact  of  the  Justices  who  issued 
the  warrant  being  sued  jointly  With  lAe  eon- 
stabie,  does  not  entitle  the  latter  to  a  verdict^ 
the  last  clause  of  the  24  (reo.  2.  c,  44.  s,  6. 
only  applying  to  actions  brought  after  the 
demand  of  the  perusal  and  copy  of  the  war^ 
rant  has  been  complied  with  by  the  constable, 

[For  the  report  of  the  above  case,  vee 
17  Law  J.  Rep.  (n.s.)  M.C.  p.  189.] 


1848. 
May  4. 


In  the  matter  of  the  arbitration 
between  the  north  Stafford- 
shire RAILWAY  COMPANY 
AND  LANDOR  AND  OTHERS. 


Railway —Lands  Clauses  Consolidation 
Act,  8  4-9  Vict,  c,  18.  ss.  23,  25,— Arbi* 
traiion — Notice  of  Appointment  qf  Arbitra^ 
tor^-Award — Attachment. 

The  Lands  Clauses  Consolidation  Act,  8 
Viet,  c.  18.  enacts,  sec,  23,  with  respect  to 
lands  required  to  be  taken  for  the  purposes 
of  the  undertaking,  that  if  the  party  claiming 
compensation  desires  to  have  the  same  settled 
by  arbitration,  and  gives  a  notice  in  writing 
thereof  to  the  promoters,  stating  therein  the 
nature  of  Ms  interest,  and  the  amount  of 
compensation  claimed,  the  same  shaU  be  so 
setHed. 

Section  25.  enacts,  that  in  questions  of 
disputed   arbitration,    unless    both  parties 


eonewr  in  the  appoiniment  of  a  thtgie  at^l^ 
trator,  each  may  appdni  ojt  atMrater,  tMtd 
such  appoiniment  shaU  be  deemed  a  snkmls^ 
sion  to  arbitration  on  the  pent  of  the  party 
by  whom  the  same  shall  be  made. 

The  North  Staffordshire  Railway  Company 
requiring  certain  lande  for  the  purpoees  of 
their  railway,  gave  no^e  thereof  to  T.  L,  R. 
H,  and  R.  H,  the  parties  inieresled  iherein, 
and  reedued  from  them  a  notiee  which  eSaied 
that  they  had  and  claimed  an  ettaie  and 
interest  in  certain  copyhold  lands  and  Acre- 
ditamenis,  situated  in,  ^e,  and  required^  be 
taken  by  the  company,  and  that  they  claimed 
compensation  for  the  said  lands  and  heredity 
aments  to  the  amount  of  3,3441.  17«.  6«l.» 
lAal  tiiey  desired  to  haue  the  same  etjwpea- 
sation  settled  by  arbitration,  and  appahded 
T,  H,  one  of  the  arbitrators.  Another  arbi- 
trator having  been  appointed  by  the  era- 
pany,  and  an  umpire  nominated  by  ike  arhi^ 
trators,  a  claim  for  eompensaiion  wae  made 
by  one  T,  W,  who  alleged  that  he  had  a  lease- 
hold interest  in  the  said  lands.  The  umpire 
awarded  thai  the  sum  of  1,661/.  2f.  $d^ 
should  be  paid  by  the  company  to  T.  L, 
R,  H^  and  R.  H.  as  such  trustees  for  the 
purchase  of  the  fee  simple  in  possession,  free 
from  all  incumbrtsnees  of  and  in  ike  said 
copyhold  lands,  ^c,  reqfkred  to  be  taken  by 
the  company,  but  omitted  to  adfuditaale  upon 
T.  fV*s  interest.  The  company  took  posses* 
sion  of  the  land  in  question. 

A  motion  to  set  aside  the  ovoni  having 
been  made  on  the  ground  that  the  mmpm 
had  not  apportioned  the  sums  to  he  pasd  is 
T,  Z,  R.  H,  and  R.  H.  for  their  limited 
interest  in  the  land,  and  the  stum  to  be  paid 
to  T,  W.for  his  interest,-^  The  Comrit^sed 
to  set  aside  the  award. 

But  held: — thtU  the  award  was  tMSuffi' 
dent  on  the  ground  of  the  aHriiraioee  net 
having  found  the  value  of  the  hUereet  of 
T.  L,  R,  H,  and  R.  H,  and  awarded  a  dis- 
tinct  compensation  on  that  account. 

But,  qtisere,  whether  it  was  not  bittdimy  en 
the  parties  by  reason  of  their  eonduet. 

Setnble,  that  the  notiee  of  T.  Z,  R.  H^and 
R,  H.  which  constituted  the  suhndssseu^  mas 
not  conformable  to  the  statute,  and  tkor^fsee 
that  the  award  could  not  be  enfereed  by 
attachment. 

This  was  a  rule  calling  u|Mm  Tbomtt 
Landor,     Richard    Hughes,    and    Robert 
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Htt^eg,  to  shew  cause  vfay  an  award 
should  not  be  set  aside  under  the  following 
circunstances  :  -*The  North  Staffordshire 
Railway  Company,  who  were  incorporated 
by  an  act  of  parliament  passed  in  1846, 
requiring  certain  land  for  the  purposes  of 
their  railway,  gave  notice  under  the  ISth 
section  of  the  Lands  Clauses  Consolidation 
Act,  8  VicU  c  18.  (1),  to  Thomas  Landor, 
Richard  Hughes,  and  Robert  Hughes,  the 
parties  interested  in  the  said  land,  that  they 
required  to  purchase  the  land*  Landor  and 
the  two  otbem  accordingly  sent  to  the  com* 
pany  the  following  notice  :— 


fl)  The  fonowingf  sections  afe  important: — 

The  18th  Motion  cnaoU,  That  whta  ttie  pro- 
motan  ot  the  nBdertaking^  raquire  to  purcbaM  any 
laiid$»  they  shall  give  notice  to  the  parties  interested 
in  such  lands,  shall  demand  the  particulars  of  their 
estate  and  interest,  and  state  the  particulars  of  the 
landfi  ao  reqaSred. 

Section  2S.  enacts,  That  if  the  compenaatioa 
clahned  or  offered  exceeds  50L,  and  the  party 
claiming  compensation  desires  an  arbitration,  and 
aignifes  such  desire  hy  notice  in  writing  to  the 
pimtioters  before  they  hare  issued  their  demand 
fot  a  jnry,  stating  in  sneli  notice  the  nature  of  the 
interest  in  respect  of  which  such  party  claims  eom- 
pensation,  and  the  amount  of  compensation  so 
claimed,  the  same  shall  be  so  settled  accordingly. 

S«et.  25.  **  Where  any  qnestion  of  dispntad  com- 
peasatioa  by  thia  or  th»  special  ast,  or  any  act 
incoipopated  therewith,  authorized  or  required  to 
be  settled  by  arbitration  shall  have  arisen,  then, 
unless  both  parties  shall  concur  in  the  appointment 
of  a  single  arbitrator,  each  party,  on  the  request  of 
the  other  party,  ahsll  nominate  and  appoint  an 
arbitrator,  to  whom  such  diapate  ahall  be  referred  i 
and  erery  appointment  of  an  arbitrator  shall  be 
made  on  the  part  of  the  promoters  of  the  under- 
taking, under  the  hands  of  the  said  promoters,  or 
any  two  of  them,  or  of  their  aeeretary  or  dark,  of 
on  the  part  of  any  other  par^  under  the  hand  of 
auch  party,  or  if  auch  party  be  a  corporation  aggre* 
gate,  under  the  common  seal  of  such  corporation ; 
and  such  appointment  shall  be  deliTered  to  the 
arbitrator,  and  shall  be  deemed  a  snbmisaion  to 
arbitsation  on  the  part  of  the  party  by  whom  the 
aame  shall  be  made." 

Sect  87.  "  No  award  made  with  respect  to  any 
question  referred  to  arbitration  under  the  proYisions 
of  thia  or  the  special  act,  shall  be  set  aaide  for  irre- 
gularity or  error  in  matter  of  form." 

Sect  63«  relatea  to  the  mode  of  estimating  the 
purchase- money  and  compensation. 

Sect.  68.  enacts,  That  where  the  compensation 
efaimed  exceefls  50/.,  the  party  claiming  it  may 
hare  it  aettled  by  arbitration  or  by  a  jury. 

Sect  94.  enacta.  That  where  land  idiall  be  so 
cut  through  aa  to  leare  on  either  side  of  the  works 
a  piece  of  land  of  less  extent  than  half  an  acre,  the 
promoters  of  the  undertaking  may,  under  certain 
ctrcumatances,  insiat  upon  purchaaing  such  land. 


''To  the  North  Staffbrdahire  Railway 
Company,  &c. — We,  the  undersigned  Tho« 
mas  Landor,  Richard  Hughes,  and  Robert 
Hughes,  do  hereby  give  you  notice,  that  as 
trustees  named  and  appointed  in  and  by  the 
last  will  and  testament  of  Francis  Figgins» 
of  &c.,  we  have  and  claim  an  estate  and 
interest  in  certain  copyhold  lands  and  here- 
ditaments, situate  in  Sutton,  in  the  parish 
of  Prestbury,  in  the  county  of  Chester» 
required  to  be  purchased  or  taken  by  the 
said  company  for  the.  purposes  of  their  said 
railway ;  and  that  we  do  daim  compensa- 
tion for  the  said  lands  and  hereditaments, 
and  that  the  sum  of  3,344/.  I7s»  6d.  is  the 
amount  of  compensation  we  so  claim. 

"  And  we  do  hereby  give  you  notice  and 
require  you  to  purchase  a  certain  plot  of 
land,  part  of  the  said  lands  and  heredita** 
ments,  situate  in  Sutton  aforesaid,  which 
will  be  cut  off  and  divided  by  the  works  of 
the  said  railway,  and  adjoining  or  near  to 
the  plot  of  land  numbered  422  in  the  plan 
and  book  of  reference  of  the  said  company. 
And  we  do  hereby  signify  onr  desire  to 
have  the  same  compensation  settled  by  arbi- 
tration. And  we  do  hereby  nominate  and 
appoint  Thomas  Hill,  of  &c.,  to  be  one  of 
the  arbitrators  in  the  premises;  and  we 
do  hereby  request  you  to  nominate  and 
appoint  another  arbitrator,  to  which  said 
arbitrators,  t>r  their  umpire,  the  said  claim 
shall  be  referred. 

"  Dated  this  I5th  day  of  May  1847. 

"  Thomas  Landor, 
"  Richard  Hughes, 
*'  Robert  Hughes." 

The  railway  company,  on  receiving  this 
notice,  sent  the  following  notice  to  Landor 
and  the  others,  dated  the  19th  of  May 

1847  :— 

"  Whereas  the  North  Staffordshire  Ra9- 
way  Company  require  to  purchase  and  take 
certain  lands  and  hereditaments  for  the  pur- 
poses of  the  North  Staffordshire  Railwayi 
situate  in  &c.,  and  which  are  wholly  or  part 
of  the  lands  and  hereditaments  numbered 
317,  401,  402,  418,  416,  417,  and  part  of 
422,  in  the  plan  and  book  of  reference  for 
the  railway  authorized  to  be  constructed  by 
the  said  recited  act,  for  the  said  parish  of 
Prestbury.  And  whereas  on  the  14th  day 
of  January  last,  a  notice  of  the  intention  of 
the  North  Staffordshire  Railway  Company 
to  purchase  and  take  for  the  purposes  afore- 
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said  the  said  lands  and  hereditaments,  was 
duly  served  on  T.  Landor ;  and  on  the  15th 
day  of  January  last  a  notice  of  such  inten- 
tion was  duly  served  on  Richard  Hughes 
and  Robert  Hughes,  as  the  owners  of, 
or  as  parties  interested  in  the  said  lands 
and  hereditaments,  or  as  parties  enabled 
by  the  Lands  Clauses  Consolidation  Act,  to 
sell  and  convey  or  release  the  same  lands 
and  hereditaments  to  the  said  company ; 
and  the  said  lands  and  hereditaments  so 
required  as  aforesaid  were  on  the  said 
notices  so  served  on  you  as  aforesaid  for 
better  description  delineated  on  the  plan 
attached  to  each  of  the  said  notices  so  deli- 
vered therewith,  and  were  therein  distin- 
guished by  a  red  colour.  And  whereas 
they  have  stated  the  particulars  of  their 
elaim  in  respect  of  the  said  lands  and  here- 
ditaments to  be  that  such  lands  and  heredi- 
taments are  of  copyhold  tenure,  and  you 
claim  the  sum  of  3,344/.  17<*  6d.  as  com- 
pensation for  the  same  lands  and  heredita- 
ments ;  and  they  and  the  said  company 
have  not  agreed  as  to  the  amount  of  com- 
pensation to  be  paid  by  the  said  company 
for  the  interest  in  such  lands  belonging  to 
them,  or  which  they  are  by  the  acts  before 
recited  or  referred  to  enabled  to  sell,  and 
for  the  damage  to  be  sustained  by  them  by 
reason  of  the  execution  of  the  works  of 
the  said  railway.  And  whereas  the  said 
T.  Landor,  R.  Hughes,  and  R.  Hughes 
have  by  notice  in  writing,  bearing  date 
the  15th  day  of  May  instant,  signified  to 
the  said  company  their  desire  to  have  the 
question  of  such  compensation  settled  by 
arbitration  :  Now  I,  the  undersigned,  Jona- 
tiian  Sarouda,  secretary  to  the  said  North 
Staffordshire  Railway  Company,  do  hereby 
nominate  and  appoint  Thomas  Kempson, 
of  &c.,  as  arbitrator  on  behalf  of  the  said 
company,  to  whom,  with  the  arbitrator 
appointed  by  the  said  T.  Landor,  R. 
Hughes,  and  R.  Hughes,  shall  be  referred 
the  question  as  to  the  amount  of  compen- 
sation to  be  paid  by  the  said  company  for 
the  purchase  of  the  said  lands  and  here- 
ditaments, or  of  the  interest  of  the  said 
T.  Landor,  R.  Hughes,  and  R.  Hughes 
therein,  or  for  the  interest  Of  any  other 
person  or  persons  which  by  the  said  acts 
hereinbefore  recited  or  referred  to,  you  the 
said  T.  Landor,  R.  Hughes,  and  R. 
Hughes  are  enabled  to  sell,  and  also  for 


the  damage  that  may  be  susteiMd  liy  the 
said  T.  Landor,  R.  Hughes,  and  R. 
Hughes,  or  such  person  or  peraoiis  as 
aforesaid,  by  reason  of  the  execotioa  of 
the  works  of  the  said  company. 

'<  Dated  this  19th  day  of  May  1847* 

''  J.  Samuda, 
"  Secretary  to  the  said  North  Staf- 
fordshure  Railway  Company." 

The  arbitrators  having  appoinled  ao  um- 
pire under  the  27th  section  of  die  Lands 
Clauses  Consolidation  Act,  8  YicL  c  IB, 
several  meetings  took  place,  atvkiek  »  Mr. 
Wright  claimed  compensation  from  the  com- 
pany in  respect  of  the  lands  in  question,  on 
the  ground  of  his  being  lessee  ci  the  lands 
for  seven  years  from  Christmas  1846.  The 
two  "arbitrators  having  failed  to  make  dmr 
award  within  the  time  limited  by  the  5!st 
section  of  the  above  act,  the  umpire  on 
the  8th  of  November  made  his  award  as 
follows : — 

'*  I  do  hereby  award  and  determine  that 
the  sum  of  1,8611.  28,  6d,  is  the  value,  aod 
shall  be  paid  by  the  North  StaffoidsfaiK 
Railway  Company  to  the  said  lliomas  Lsn* 
dor,  Richard  Hughes,  and  Robert  Hvghes, 
as  such  trustees  as  aforesaid,  for  the  par- 
chase  of  the  fee  simple  in  possession,  free 
from  all  incumbrances,  of  and  in  the  nid 
copyhold  lands,  tenements,  and  heredita- 
ments, described  in  the  said  first- redted 
notice,  and  delineated  on  the  plan  thereonio 
attached  or  delivered  therewith,  and  therein 
coloured  red,  and  required  to  be  purehssed 
and  taken  as  aforesaid ;  and  that  the  ftirther 
sum  of  1,0402.  lSs,4d.  shall  be  paid  by  the 
said  company  to  the  said  T.  Laodor,  R. 
Hughes,  and  R.  Haghes,  as  such  trustees  at 
aforesaid,  as  compensation  for  the  dana«c 
that  has  been  or  will  be  sustained  by  tiie 
said  T.  Landor,  R.  Hughes,  and  R. 
Hughes,  as  such  trustees  as  aforesaiil,  by 
reason  of  the  execution  of  the  said  railway 
and  works,  and  also  of  the  severing  of  the 
same  lands  and  hereditaments  from  the 
other  lands  of  the  said  T.  Landor,  R. 
Hughes,  and  R.  Hughes,  as  stteh  trastees 
as  aforesaid,  or  otherwise  injuriously  afl^c- 
ing  such  other  lands  by  the  exercise  of  the 
powers  of  the  said  Lands  Clauses  Consdi* 
dation  Act,  or  of  the  act  or  acts  auUiorning 
the  said  railway  and  works,  or  any  act 
incorporated  therewith." 

On  the  16th  of  December,  die  a^rfidlors 
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to  the  oottpmy  teat  to  Mr.  Landor's  8oH« 
citor*  a  copy  of  the  awards  apprising  tbera 
at  the  flame  time  of  Mr.  Wright's  claim  to 
aompensatimi ;  aad  atating  that  in  die  event 
of  Wright  taldng  proceedings  against  the 
company  to  obtain  oompensation,  they 
should  deduct  the  amount  from  the  pur- 
«iia8e-*inoney.  Mr.  Landmr's  solicitors  re- 
turned fiir  answer,  that  they  would  not 
allow  lihe 'Company  to  make  any  deduction. 
The  company  afterwards  took  possession  of 
the  land*  The  main  grounds  on  whish  the 
rule  miii  was  obtained  were  as  follows  :-^ 

'*  That  the  umpire  has  not  in  or  by  his 
said  award,  decided  what  is  the  amount  of 
the  compeasatimi  to  be  paid  by  ^he  North 
Staffordshire  Railway  Company  for  the  in*- 
terest  of  Thomas  Landor,  Riciuud  Hughes, 
and  Robert  Hughes,  in  the  lands  and  here- 
ditamcDts  in  the  award  mentioned,  required 
by  the  said  company  te  be  purchased  and 
taken.  That  the  said  T.  Landor,  R. 
Hughes,  and  R.  Hughes,  having  a  limited 
interest  only  in  the  said  lands  and  heredita- 
ments^ and  not  being  enabled  by  the  said 
acts  of  pariiiament  in  the  award  mentioned, 
or  oth^wise^  to  sdll  the  interest  therein  of 
Thomas  Wright  in  the  affidavit  in  this  caae 
mentioned,  and  such  interest  of  the  said  T. 
Wrif^t  having  been  notkied  to  and  proved 
before  the  said  umpire,  he  the  said  umpire 
ought  ta  have  awarded  a  distinct  sum  for 
the  said  intinrest  of  the  said  T.  Landor, 
R.  Httgbes,  and  R.  Hughes,  and  by 
his  only  awarding  a  gross  sum  lor  the 
fee  simple  in  possession,  free  from  all 
incumbninces,  it  cannot  be  ascertained 
wbat  amount  is  to  be'*  paid  to  the  said  T. 
Landor,  R.  Hughes,  and  R.  Hughes,  for 
theur  intevest  in  Uie  said  lands  and  beredtta* 
meats,  and  that  there  is  no  machinery  in 
the  said  acts  or  either  of  them  to  apportion 
or  ascertain  the  proportion  of  the  said  sum 
of  1,8611.  2s,  6d.  in  the  said  award  men- 
tioned, which  is  to  be  paid  to  them,  and 
the  proportion  thereof  which  is  to  be  paid 
to  the  said  T«  Wr^ht,  or  to  any  other 
incumbrancer  or  person  entitled  to  any 
interest  in  the  said  lands  and  heredita^ 
ments. 

"That  the  said  award  does  not  decide 
upon  what  was  submitted  to  the  arbitrators 
and  umpire,  and  upon  what  was  the  matter 
in  difference  before  them,  namely,  the 
amount  to  be  paid  for  compensation  for. 
New  Series,  XYII.— Excheq. 


the  interest  in  the  said  lands  belonging  to 
the  said  T.  Landor,  R«  Hughes,  and  R« 
Hughes,  or  which  they  are  or  were  by 
the  aots  in  the  said  awards  mentioned,  or 
either  of  them,  enabled  to  sell ;  and  that 
such  compensation  cannot  be  ascertained, 
and  is  net  decided  by  the  umpire's  finding 
a  gross  sum  for  the  fee  simple  in  possession. 
That  by  reason  of  the  several  foregoing 
reasons,  the  award  is  not  certain  or  final." 

■ 

Martin  shewed  cause.  — One  of  the 
grounds  on  whieh  the  Railway  Company 
attempt  to  set  aaide  this  award  is,  that  the 
notice  of  the  15th  of  May,  appointing  an 
arbitration,  is  defective.  The  95  th  section 
of  the  Lands  Clauses  Consolidation  Act, 
8  Vict.  c.  18,  enacts,  that  the  appointment 
of  an  arbitrator  "  shall  be  deemed  a  sub- 
mission to  arbitration  on  the  part  of  the 
party  by  whom  the  same  shall  be  made ; " 
and  the  objection  will  be  that  the  submis- 
sion is  not  made  under  the  statute,  and 
therefore  is  invalid.  That  objection  oan<- 
not,  however,  be  sustained,  after  the  com* 
pany  have  taken  possesoion  of  the  land. 
The  d7th  section  enacts,  that  an  award 
shall  not  be  set  aside  for  irregularity  or 
error  in  form. 

[Parks,  B. — The  arbitrators  are  bound 
to  state  the  value  of  the  interest  which  the 
parties  are  able  to  convey.  The  award  is 
insufficient,  for  the  arbitrator  does  not  find 
the  value  of  that  interest;  he  only  finds 
that  if  the  parties  are  able  to  convey,  the 
value  is  so  much.] 

The  question  really  referred  is  as  to  the 
amount  of  compensation,  and  the  award 
finds  tlus  in  terms.  fi«udes,  the  awacd 
ought  not  to  be  set  aside  on  such  a  ground, 
tor  by  sections  77.  &  78.  the  purchase- 
money  may  in  certain  cases  be  deposited, 
and  may  be  distributed  by  t^e  Court  of 
Chancery.  The  arbitrator  has  no  power 
under  the  act  of  parliament  to  adjudicate 
upon  the  several  interests  of  the  parties; 
he  can  only  value  what  the  parties  say  they 
are  possessed  of. 

[Pollock,  C.B. — We  think  we  ought 
not  to  interfere  with  the  award.  The  point 
is  doubtful,  and  the  question  may  be  tried 
elsewhere.] 

[Parke,  B.  —  I  think  it  is  doubtful 
whether  the  award  is  valid.  The  question 
submitted  to  the  arbitrator  is  not  exactly 
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according  to  the  statute,  and  consequently 
the  award  could  not  been  forced  by  attach* 
meat.  There  has  been  no  statutory  sub* 
mission.  The  award  ought  not  to  be.  set 
aside,  because  it  is  at  the  least  very  doubt* 
ful  whether  the  award  is  not  binding  on 
the  parties  by  reason  of  their  conduct,  which 
may  be  called  their  parol  and  non-atatutory 
submission.] 

[Platt,  B. — The  umpire  ought  to  havie 
given  Landor  and  the  others  a  compensa* 
tion  for  their  interest  minus  that  of  Wright.] 

[Parke,  B. — The  umpire  has  not  decided 
as  he  ought  the  question  of  the  fee  simple.] 

He  was  then  stopped  by  the  Court. 

Cromptan,  in  support  of  the  rule. 

Per  Curiam  (2).— The  rule  must  be  dis- 
chargedi  but  without  costs. 

Rule  diicharged. 


1848. 
May  4. 


In  ike  matter  of  the  arbitration 
between  the  north  Stafford^ 

SHIRE  railway  COMPANY  AND 
C.  WOOD   AND   &•    WOOD. 


Railway — Lands  Claires  Consolidation 
Act^  8  Vict,  c.  18.  ss,  18,  25 — Arbitration 
— Submission — Excess  of  Jurisdiction, 

The  North  Staffordshire  Railway  Com' 
pany  having^  under  the  Lands  Clauses  Con* 
solidation  Act^  8  Vict,  c.  18,  given  to  C.  W. 
and  R,  W,  landowners^  nqtice  to  treat  for 
the  taking  of  certain  portions  of  their 
landf  the  latter  thereupon  served  a  notice 
upon  the  company^  stating  themselves  to  be 
owners  and  lessees  of  the  land  in  question, 
that  their  interests  were  more  particularly 
deserved  in  a  schedule  of  claims  served 
therewith ;  that  they  claimed  2,280/.  Ss.  as 
condensation  for  the  purchase-money  and 
for  damage  arising  from  the  execution  of  the 
railway  works  (claiming  in  the  schedule  in 
respect  of  the  value  of  the  land  and  for  com" 
pensaiion  for  severance  and  damage) ;  that 
if  the  amount  were  not  paid^  they  required 
the  matter  to  be  settled  by  arbitration^  and 
desired  the  company  to  appoint  an  arbitrator 
on  their  behalf.  The  company  then  served 
C,  W,  and  R,  W»  with  a  similar  notice^  ap* 
pointing  an  arbitrator  to  whom  was  to  be 


(2)  Pollock,  C.B.,  Parke.  B.,  Rolfe.  B..  and 
Plait.  B. 


referred  the  amount  o/  eompeweoHom  to  be 
paid  by  the  company  for  the  purthase  of  the 
lands,  or  of  ike  interests  of  C  IF.  and  R»  H'^ 
or  of  any  other  person,  which  C  W,  and 
R.  fV.  were  enabled  to  seU.  By  ikaSViet. 
c,  18.  s.  25,  these  notices  respeotiuely  imuft- 
tuted  a  submission  by  each  party  to  arhitraiion. 
At  the  hearing  before  Ae  umpire,  C.  W*  and 
R,  W,  gave  evidence  ofJhe  value  of  certain 
small  pieces  of  land^  which  being  senered  by 
the  works  of  the  company,  €.  W.  and  R.  W, 
contended  the  latter  were  bound  to  pmrehase. 
This  evidence  was  obfeded  to  bjf  the  com- 
pany, but  received  by  the  umpire.  The 
umpire  awarded  that  the  eum  of  1,444/. 
should  be  paid  by  the  company  to  C  fV.fer 
the  purchase  of  the  fee  simple,  the  copj^d 
and  leasehfdd  interest,  and  that  the  further 
sum  of  732i.  should  be  paid  to  C,  W*  and 
R,  fV,  as  compensation  for  the  damage  ms- 
tained  by  the  execution  of  the  works  and  sf 
the  severing  or  otherwise  isifuriously  €^eeti»g 
of  the  said  lands. 

The  company  having  applied  to  set  adds 
this  award,  on  the  ground,  amongst  others, 
that  the  umpire  had  exceeded  his  anthorUyin 
awarding  one  gross  sum  for  the  land  required 
by  the  company,  and  the  land  required  by 
C.  W.  andR.W,  tobe  taken  by  the  company, 
inasmuch  as  the  company  had  not  agried  to 
submit  to  arbitration  the  purchase  of  ike  last-' 
mentioned  land  :*--^Held,  that  the  assnrd  was 
bad,  and  could  not  be  enforced,  as  nothing 
had  been  submitted  but  the  value  of  the  land 
required  by  the  company;  but  the  Court 
refused  to  set  the  award  aside,^ 

Whether  it  could  be  sustassicd  by  reference 
to  the  conduct  of  the  parties,  qnsxe. 

This  was  a  rule  calling  upon  Cluiies 
Wood  ai^l  Richard  Wood  to  riiew  cause 
why  an  award  or  compensation  should  not 
be  set  aside  under  the  following  diettm* 
stances ; — On  the  ISth  of  December  1846, 
the  North  Staffordshire  Railway  Company, 
in  pursuance  of  the  ISth  aeelioo  of  dm 
Lands  Clauses  Consolidation  Act,  8  Vict* 
c.  18,  gave  to  Charles  and  Richaid  Wood 
notice  to  treat  for  the  purehlMe  of  eertaia 
lands,  situated  in  Prestbury,  in  die  ochib^ 
of  Chester,  numbered  374,  375,  37<^  and 
377  in  the  company's  book  of  retecnee, 
and  described  in  a  plan  therennto  annexed; 

•  See  the  precedaig  cast. 
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and  in  June  1847  they  seired  tbem  with 
another  notice  to  treat  for  other  land,  num* 
bered  372  and  372\  The  Messrs.  Wood 
then  served  the  company  with  a  notice  of 
the  appointment  of  an  arbitrator.  In  this 
notice  they  stated  themselves  to  be  OMmers 
in  Jfee  and  in  copyhold  tenure,  and  also 
lesseea  of  the  lands  mentioned  in  the  com* 
pany 's  notices,  and  that  their  interests  there- 
in are  particularly  described  in  the  owners' 
schedule  of  claims,  served  by  them  there- 
with, and  that  they  claimed  the  sum  of 
2,280L  8t.  as  compensation  for  the  pur- 
chase-money for  the  same,  and  for  the 
damage  that  might  be  sustained  by  them 
by  reason  of  the  execution  of  the  railway 
works ;  that  if  the  amount  thereof  was  not 
paid,  they  thereby  signified  their  desire 
to  have  the  amount  of  the  compensation 
to  be  paid  to  them  settled  by  arbitration ; 
and  they  required  the  company  to  appoint 
an  arbitrator  to  act  on  behalf  of  the  com- 
pany in  the  said  arbitration.  In'  the 
owners'  schedule,  annexed  to  this  notice, 
the  Messrs.  Wood  claimed  a  portion  of  the 
2,280^.  8«.  for  the  value  of  certain  land, 
another  portion  on  account  of  severance 
and  damage  done  to  the  adjoining  land  and 
water,  and  the  residue  for  the  value  and 
compensation  in  respect  of  three  pieces  of 
land  numbered  372%  374,  and  375.  In 
the  month  of  September,  the  company 
served  the  Messrs.  Wood  with  a  notice  of 
the  appointment  of  an  arbitrator.  This 
notice,  after  reciting  the  substance  of  the 
company's  two  notices  to  treat,  and  speci- 
fying the  amount  of  land  required  by  them, 
recited  the  claim  made  by  the  Messrs.  Wood 
in  their  appointment  of  arbitrator,  and  then 
proceeded  in  these  terms  :— 

"  Now  we,  the  said  North  Staffordshire 
Railway  Company,  hereby,  under  the  hand 
of  me,  the  undersigned,  J.  Samuda,  secre- 
tary to  the  said  company,  nominate  and 
appoint  George  Clarke  Pauling,  of  &c., 
arbitrator,  to  whom  shall  be  referred  the 
question  as  to  the  amount  of  compensation 
to  be  paid  by  the  said  company  for  the  pur- 
chase of  the  said  lands  and  hereditaments, 
or  of  the  interest  of  the  said  Richard  Wood 
and  Charles  Wood  therein,  and  for  the 
interest  of  any  other  person  or  persons, 
which  by  the  said  acts  hereinbefore  recited 
or  referred  to,  they  the  said  Richard  Wood 
and  Charles  Wood  are  enabled  to  sell." 


The  two  arbitrators  having  nominated 
an  umpire,  and  proceeded  with  the  refer- 
ence, the  Messrs.  Wood  gave  evidence  of 
the  value  of  certain  small  portions  of  land, 
numbered  in  their  schedule  372*,  374,  and 
375,  which  would  be  severed  by  the  works 
of  the  company,  and  which  being  of  less 
amount  than  half  an  acre  respectively,  they 
contended  the  company  were  bound,  under 
the  94th  section,  to  purchase.  This  evi- 
dence was  received  by  the  arbitrators, 
although  it  was  objected  to  by  the  com- 
pany on  the  ground  that  it  was  not  included 
in  the  lands  specified  or  alluded  to  in  the 
company's  appointment  of  an  arbitrator, 
which  constituted  their  submission  to  arbi- 
tration. The  arbitrators  having  failed  to 
make  their  award  within  the  time  limited 
by  the  act  of  parliament,  the  umpire  made 
his  award,  in  these  terms : — 

"  I  do  hereby  award  and  determine  that 
the  sum  of  1,444/.  is  the  value,  and  shall 
be  paid  by  the  said  North  Staffordshire 
Railway  Company  to  the  said  Charles 
Wood  and  Richard  Wood,  for  the  purchase 
of  the  fee  simple  in  possession  and  copy- 
hold tenure  and  interest,  free  from  all 
incumbrances,  except  the  usual  copyhold 
rent  and  services  in  respect  of  the  said 
copyhold  land  and  hereditaments,  and  also 
the  leasehold  interest  as  set  forth  in  the  said 
claim  of  the  said  Charles  Wood  and  Richard 
Wood,  of  and  in  the  said  lands,  tenements 
and  hereditaments,  described  in  the  before 
recited  notices,  and  delineated  in  the  plans 
to  the  same  notices  respectively  attached  or 
delivered  therewith,  and  therein  coloured 
red,  and  required  to  be  purchased  and 
taken  by  the  said  company  as  aforesaid, 
and  also  required  by  the  said  Charles  Wood 
and  Richard  Wood,  in  their  notice  and  claim 
delivered  to  the  said  qpmpany,  to  be  pur- 
chased and  taken  by  the  said  company,  as 
aforesaid,  subject  nevertheless  as  to  the 
said  leasehold  tenements  to  a  proportionate 
part  of  the  said  rent  of  210/.,  to  which  the 
same  with  other  tenements  is  subject  and 
liable,  according  to  the  quantity  of  land 
taken,  and  to  be  apportioned  under  the  pro- 
visions of  the  Lands  Clauses  Consolidation 
Act,  1845.  And  that  the  further  sum  of 
732/.  shall  be  paid  by  the  same  company  to 
the  said  Charles  Wood  and  Richard  Wood, 
as  compensation  for  the  damage  that  has 
been   or   shall  be  sustained  by  the  said 
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Charles  Wood  and  Richard  Wood,  by  rea- 
son of  the  execution  of  the  said  railway  and 
works,  and  also  of  the  severing  of  the  same 
lands,  tenenlents,  and  hereditaments  from 
the  other  lands,  tenements,  and  heredita- 
ments of  the  said  Charles  Wood  and  Richard 
Wood,  or  otherwise  injuriously  affecting 
any  other  lands,  by  the  exercise  of  the 
powers  of  the  said  Lands  Clauses  Consoli- 
dation Act,  1845,  or  of  the  act  or  acts 
authorizing  the  said  railway  and  works,  or 
any  act  incorporated  therewith." 

This  award  the  railway  company  moved 
to  set  aside,  on  the  following  amongst  other 
grounds : — That  the  umpire  had  exceeded 
his  authority  by  awarding  one  gross  sum  for 
the  purchase  of  the  land  required  to  be  pur- 
chased and  taken  by  the  North  Staffordshire 
Railway  Company,  and  of  the  land  required 
by  Charles  Wood  and  Richard  Wood,  in 
their  notice  and  claim  in  the  said  award 
mentioned,  to  be  taken  and  purchased  by 
the  said  company,  inasmuch  as  the  umpire 
had  no  authority  to  award  any  sum  in 
respect  of  the  last-mentioned  land,  that  it 
to  say,  the  land  required  by  the  said  Charles 
Wood  and  Richard  Wood,  to  be  taken  and 
purchased  as  aforesaid,  or  to  make  any 
award  or  umpirage  as  to  such  last-men- 
tioned land.  And  as  it  cannot  be  known 
or  ascertained  from  the  said  award  how 
much  of  the  said  sum  of  money  so  awarded 
for  the  purchase  is  awarded  in  respect  of  the 
land  required  by  the  said  company,  and 
how  much  is  awarded  in  respect  of  the  land 
required  by  the  said  Charles  Wood  and 
Richard  Wood  to  be  taken ;  and  the  award 
is  therefore  bad  altogether.  That  the 
umpire  has  included  in  his  award,  and 
awarded  upon  matter  not  submitted  to 
him,  that  is  to  say,  the  amount  of  the 
purchase-money  of  the  land  not  required 
by  the  company  to  be  taken,  but  required 
by  the  said  Charles  Wood  and  Richard 
Wood  to  be  taken.  That  the  umpire  has 
not  decided,  nor  can  it  be  ascertained  from 
the  said  award,  what  is  the  amount  to  be 
paid  for  the  purchase  of  the  land  required 
by  the  company  to  be  taken  and  purchased. 
That  the  award  does  not  shew  how  much 
of  the  sum  of  1,444^.  in  the  said  award 
mentioned,  is  awarded  in  respect  of  the  pur- 
chase of  the  said  land  required  by  the  said 
company  ;  and  that  the  said  award  is  un- 
certain therein,  and   does   not,   in   conse- 


quence thereof,  decide  the  oratter  sub- 
mitted, namely,  ihe  amoant  to  be  paid  fiw 
the  purchase  of  the  land  requived  by  tiM 
said  company  to  be  taken  and  paiihiisid. 
That  the  award  or  umpiirage  is  Toid,  as  ikm 
two  parties  thereto  never  agreed  upon  the 
saaie  mibjeet-matter  for  the  aribitntors  er 
umpire  to  deoide,  and  that  the  said  eom* 
pany  only  agreed  that  the  award  akoald  be 
as  to  the  land  lequiied  by  tiieia  to  bs 
taken ;  whereas  the  said  CiMriea  Wood  mod 
Richard  Wood  only  agreed  that  the  awazd 
should  be  both  as  to  the  land  weqmsed  by 
the  company  to  be  taken*  and  tha  knd 
required  by  themselTes,  the  said  ^Krks 
Wood  and  Richard  Wood»  to  be  tikea; 
and  the  company  never  oonaented  or  sab* 
mttted  to  be  bound  by  any  award  or  un- 
pirage,'  inclading  the  anooDt  to  be  psed  for 
the  purchase  of  the  land  required  by  dw 
said  Charles  Wood  and  Richard  Wood  to 
be  taken  ;  and  the  said  Charlea  Wood  and 
Richard  Wood  never  agreed  to  be  boead 
by  any  award  or  umpirage  which  should 
not  include  the  amount  to  be  paid  for 
the  purehase  of  the  said  last-meotnoed 
land." 

Martin  and  Taunuend  shewed  came.— 
It  must  be  conceded  on  €kt  part  of  the 
Messrs.  Wood  that  the  awaid  cannot  be 
supported  if  it  includes  not  only  the  land 
which  the  company  intended  to  take  aad 
use  for  the  purposes  of  the  railway*  hot  also 
that  which  being  in  smaller  porCioiia  than 
half  an  acre*  they  were  bound  by  the  94th 
section  of  the  Lands  Clauses  ConsoUdatioa 
Act,  8  Vict.  c.  18.  to  take  and  pay  for.  It 
is  submitted,  however,  that  the  award  does 
not  include  the  latter  descripti<»  of  had* 
or  if  it  does,  that  the  schedule  and  aodce 
of  appointment  of  arbitrators  delivered  by 
the  Messrs.  Wood  gave  the  arbitraton  or 
umpire  power  to  adjudicate  upon  this  lead. 
They  referred  to  The  Queen  v.  ike  Tnu- 
tees  of  Sfoansea  Harhour{l). 

[Parks,  B»  —  The  prooeedingiB  are  all 
wrong ;  but  whether  we  ought  to  set  aside 
the  award  is  a  different  questioii.] 

Crompton,  contra. — ^The  umpire  had  ao 
jurisdiction  to  adjudicate  npon  those  pieces 
of  land  which,  being  less  thaahalfaa  acre,  the 
company  were  bound  by  the  act  of  parUamcat 

(1)  8  Ad.  &  £1.  4d9 ;  s.  c.  8  Law  J.  lUp.  (kl) 
Q.B.  69. 
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to  purchase.  The  achedule  of  claims  has 
Bodnng  to  do  with  the  notice  of  appoinUng 
the  arbitrators,  which  alone  constitutes  the 
sttbmission  to  arbitration ;  and  the  company 
do  not  refer  in  any  way  to  the  schedoloy 
nor  do  they  adopt  it.  The  Messrs.  Wood 
had  no  right  to  Ibree  the  company  to  pur« 
chase  these  small  pieces  of  land. 

[Parks,  B*—- If  the  company  were  to 
act  upon  this  reference,  they  would  have  no 
aoQonnt  of  the  amount  of  land  that  they  had 
required  the  landowners  to  sell.] 

It  appears  £Fom  the  affidavits  that  the 
claimaats  gave  evidence  of  the  value  of  land 
not  referred  to  or  included  in  the  company's 
submission  to  arbitration,  and  that  sudi  evi- 
dence was  objected  to  by  the  company  on 
the  giound  that  the  umpire  had  no  authority 
to  award  upon  any  matter  or  thing  not 
mentioned  in  such  appointment  or  sub- 
mission. 

Pollock,  C.B. — I  think  this  rule  must 
be  discharged,  but  without  costs. 

Pabke,  B. — I  am  of  the  same  opinion ; 
the  award  is  clearly  bad,  and  cannot  be 
enforced.  Nothing  has  been  referred  but 
the  value  of  the  land  required  by  the  com- 
pany to  be  taken.  Whether  the  award  may 
not  be  sustained  by  reference  to  the  conduct 
of  the  parties  is  another  matter.  It  cer- 
tainly cannot  be  supported  on  these  sub- 
missions. 

RoLFE,  B.  and  Platt,  B.  concurred. 

Rule  discharged. 


[IN  THE  EXCHEQUER  CHAMBER.] 

1846.  ^ 

Feb.  6.      (        BAILDON,  EXECUTOR,  ETC.  V. 

1847.  (  WALTON. 

Dec.  2.    ) 

Limiiatianst  SkituU  of^^Paymeni  of  InUr- 
eB^-^AdmiBsum  in  WriUng — CoiutrucHon* 

In  an  action  for  money  lent  the  defendant 
pleaded  the  Statute  of  Limitations  ;  and  at 
the  trial  the  plaintiff  proved  the  transmission 
of  the  money  to  the  defendant,  and  the  pay^ 
n^eni  by  him  of  a  half  "yearly  sum  for  interest 
vp  to  a  certain  time,  and  produced  an  answer 
to  a  bill  in  Chancery^  in  which  the  defendant 
admitled  having  paid  the  same  half-yearly 


sum  within  six  years,  but  asserted  that  it 
was  paid  by  way  of  finnuiiy,  and  not  of 
interest.  Assuming  that  an  acknowledgment 
of  a  payment  must  be  in  writing,  and  signed, 
under  the  9  Geo,  4.  c.  14.  s,  1,  in  order  to 
bar  the  operation  of  the  Statute  of  Limita-' 
tions,'"-Held,  that  the  evidence  for  the  plain^^ 
tiff  was  sufficient  to  go  to  the  jury.  That  the 
eonstruetion  of  the  admission  in  the  answer 
was  for  the  Court,  and  that  the  whole  of  it 
should  have  been  left  to  the  jury  ;  but  thai 
they  might  believe  the  fact  of  the  payments 
having  been  made  half-yearly,  but  reject  the 
residue,  and  infer  from  the  other  evidence 
that  the  payments  were  really  made  in  re- 
spect  of  interest. 

Words  used  at  tJu  time  of  making  a  pay* 
ment  qualify  it ;  but  it  is  for  the  jury  to  judge 
of  the  truth  of  a  statement  accompanying  the 
admission  of  a  previous  payment. 

Assumpsit,  by  the  plainti£f,  as  executor 
of  Elizabeth  Craven,  deceased. 

The  first  three  counts  of  the  declaration 
were  for  500^.,  for  money  lent  by  the  tes- 
tatrix to  the  defendant,  for  interest  due 
from  the  defendant  to  the  testatrix,  and  for 
money  found  to  be  due  from  the  defendant 
to  the  testatrix  on  an  account  stated  between 
them,  and  they  alleged  promises  made  by 
the  defendant  to  the  testatrix  in  her  life- 
time. 

The  fourth,  fifUi,  and  sixth  counts  were 
similar,  but  alleged  the  promises  to  have 
been  made  by  the  defendant  to  the  plain- 
tiff as  executor,  after  the  testatrix's  decease. 

The  seventh  count  was  upon  an  account 
stated  between  the  defendant  and  the  plain- 
tiff, as  executor,  after  the  decease  of  the  tes- 
tatrix. 

Pleas — First,  non  assumpsit;  second, 
the  Statute  of  Limitations. 

The  cause  was  tried,  at  the  sittings  in 
Middlesex,  after  Michaelmas  term,  1844, 
before  Pollock,  C.B. ;  and  by  his  direction 
the  jury  found  a  verdict  for  the  plaintiff, 
with  340/.  damages.  Leave  was  reserved 
to  the  plaintiff  to  move  to  increase  the 
damages,  by  adding  the  interest  which  had 
accrued  since  the  testatrix's  death;  and 
leave  was  also  given  to  the  defendant  to 
move  to  enter  a  nonsuit.  Rules  nisi  having 
been  accordingly  obtained,  both  of  them 
came  on  for  argument  before  the  Court  of 
Exchequer  on  the  24th  of  May  1845 ;  and 
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it  was  ultimately  agreed  by  the  counsel  that 
a  bill  of  exceptions  should  be  tendered  by 
the  plaintiff  upon  the  evidence  adduced  by 
him  at  the  trial  of  the  cause,  and  upon  such 
summing  up  as  would  raise  the  question  in 
dispute,  under  the  plea  of  the  Statute  of 
Limitations,  as  if  it  had  been  done  at  the  trial. 
A  bill  of  exceptions  was  accordingly 
tendered,  which  contained  allegations  to  the 
following  effect: — It  was  proved,  at  the  trial» 
that  the  testatrix,  Elizabeth  Craven,  died 
on  the  19th  of  June  1843 ;  that  in  the  yeav 
1817  the  defendant  wrote  her  a  letter  which, 
contained  these  words :  "  I  forgot  to  say  I 
should  alloW  you  51.  per  cent  for  the  money^ 
and,  perhaps  in  my  next,  I  shall  send  you 
proposals  as  to  sinking  it  if  you  wish."  On 
the  14th  of  December  1817,  the  defendant 
wrote  to  Miss  Craven  in  these  terras:— 
**Dear  Miss  Craven,  I  have  received  the 
parcel,  and  suppose  all  is  right,  but  have 
not  had  time  to  look  them  over.      The 


former  parcel  of  half  bUla  were  for  2^5L  I 
will  acknowledge  the  whole  amount  when 
I  next  write  to  you^  and  at  which  tine  I 
shall  send  you  my  proposals."  On  the 
2nd  of  December  1818,  the  defendant  wrote 
to  Miss  Craven,  as  follows :  *'  I  shall  not 
say  anything  about  your  uncle  and  the 
money  now ;  you  might  easily  have  evaded 
the  question*  However,  when  1  see  yoii« 
I  will  make  an  aorangeroent  redacting  it. 
On  the  other  half  of  this  letter  I  send  yoa 
a  statement  as  a  memorandnm  which  yon. 
can  cut  offL  It  is  up  to  Midaomiaet  day« 
so  your  interest  will  now  be  due  again  very 
soon,  and  the  interest  up  to  that  time,  as 
near  as  I  could  calculate,  was  SL  I  have 
put  2/,  to  the  interest,  wEidi  will  now  make 
the  whole  3002.,  so  you  will  now  have  to 
receive  7/.  10s.  at  Midsummer  and  Christ* 
mas,  which  will  be  5^.  per  cent.,  or  15/.  per 
year."  The  memorandum  acooropanying 
the  letter  was  as  follows  :— 


1808. 
Jane  25. 


To  interest 
Ctsh  ••  . 
Balance.. 


8 

2 

290 


f. 

0 
0 
0 


£300    0 


1817.  . 

Oct  1 .  By  Bank  note 
Nov.  25.  Ditto..     .. 

Dec.  16.  Ditto     •.     . 

J  une  25.  Interttt  and  Ctk 


.     25  0 

30  0 

.  2a5  0 

10  O 

£300  0 


On  the  2l8t  of  June  1819,  the  defendant 
sent  Miss  Craven  an  acknowledgment  for 
20/.,  and  on  the  27th  of  August  in  the  same 
year  another  for  20/.  more.  In  several  sub*- 
sequent  letters  addressed  by  the  defendant  to 
Miss  Craven,  he  referred  to  the  interest  which 
he  owed  her,  as  amounting  to  8/.  lOs.  half- 
yearly.  In  the  year  1843  the  plaintiff  filed 
a  bill  in  the  Court  of  Chancery  against  the 
defendant,  charging  that  the  defendant  had 
borrowed  money  of  the  testatrix  amounting 
to  340/.,  and  had  paid  5/.  per  cent  interest 
for  it  half-yearly  down  to  the  25th  of  De« 
cember  1842.  The  defendant,  in  his  answer, 
denied  that  he  had  borrowed  the  money 
from  the  plaintiff's  testatrix,  and  alleged 
that  she  had  presented  him  with  sums 
amounting  together  to  340/.,  and  that  he 
had  paid  her  5/.  per  cent,  upon  that  sum,  by 
way  of  annuity,  and  not  by  way  of  interest, 
and  transmitted  the  sum  of  8/.  lOs.  periodi- 
cally as  a  half-yearly  payment,  down  to 
Christmas  1842. 

The  counsel  for  the  plaintiff  insisted  that 
this  evidence  was  sufficient  to  entitle  the 


jury  to  find  for  the  plaintiff  on  the  first  ii 
as  to  the  last  four  counts  of  the  dedan* 
tion,  and  on  the  issue  of  the  Statale  of 
Limitations. 

The  learned  Judge  ruled  that  the  evidence 
was  not  sufiicient  for  that  purpose,  and  di- 
rected the  jury  to  find  lor  the  de^mdanton  the 
first  issue  aa  to  the  last  four  counts,  and  on 
the  second  issue,  which  they  did  aooordingly  •* 

EUiSf  for  the  plaintiff  in  error  (6th  Feb. 
1847)  (1)* — There  was  sufficient  evidenee 
of  the  original  debt  to  go  to  the  jury,  and 
that  the  payments  which  the  defendsBt 
acknowledged  by  his  answer  to  have  been 
made  by  him  within  six  yean  ware  pay- 
ments by  way  of  interest  for  a  deb^  i^ 

*  This  was  the  statement  in  the  bill  tdntM^ 
tions  agreed  upon  between  the  partiea  on  tha  am* 
ment  in  the  Uourt  of  Exehequer,  bat  tiia  Chief 
Baron  said  ha  woaM  have  rated  tha  other  wwf» 
WaUa  V.  Nawbam  was  relied  m  for  tha  dtfcadanu 
but  the  counsel  for  tha  plaintiff  denied  ita  applka- 
bUitj. 

(I)  Before  WUde,  C.J.,  Patteaon»  J»,  Cdaridgv* 
J^  Wigbtman,  J.,  Cresswell,  J.,  Erie,  J^  end 
Williams,  J. 
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though  lie  denied  in  the  answer  that  they 
were  made  on  that  account.  The  gene- 
ral proposition  applicable  to  the  case  is, 
that  the  payment  of  interest  within  six 
years  is  evidence  of  a  new  contract  between 
the  parties.  The  plaintiff  relies  upon  the 
payment  itself,  and  not  upon  the  acknow- 
ledgment contained  in  the  answer  to  the 
bill  in  Chancery.  That' answer  admits  that 
mone^  was  transmitted  periodically  by  the 
defendant  to  the  deceased,  but  avers  that 
it  was  not  paid  as  interest  upon  a  debt. 
fVilUs  T.  Newham(2)  decides  that  if  you 
seek  to  establish  the  fact  of  pay  ment  by  means 
of  an  acknowledgment,  that  acknowledg- 
ment must,  under  the  9  Geo.  4.  c.  14.  s.  1, 
be  in  writing  and  signed  by  the  party ;  but 
it  does  not  decide  tiiat  an  acknowledgment 
is  the  only  means  by  which  the  payment 
may  be  proved.  Here  the  answer  is  not 
used  as  an  acknowledgment  of  the  kind  of 
payment  which  Is  required  to  defeat  the 
Statute  of  Limitations,  but  simply  to  prove 
the  fiict  of  the  transmission  of  the  money 
from  the  one  party  to  the  other,  extrinsic 
evidence  being  relied  upon  to  shew  that  such 
transmission  was  a  payment  of  interest  in 
respect  of  a  debt.  In  the  notes  to  Hodsden 
V.  Harridge  (3)  it  is  laid  down,  that  when 
once  the  fact  of  payment  has  been  proved, 
pard  admissions  of  the  defendant  may  be 
received  to  shew  upon  what  account  the 
payment  was  made/  The  effect  of  pay- 
ment to  bar  the  operation  of  the  statute  is 
80  stringent,  that  a  payment  by  one  of  three 
co-contractors  in  fraud  of  the  other  two, 
has  been  held  sufficient  to  bind  them  all — 
Goddard  v.  Ingram  (4).  The  first  step  in 
the  extrinsic  evidence  was  to  prove  the 
original  debt.  The  defendant's  letters  ad- 
mitting the  receipt  of  monies  firom  time  to 
time,  and  the  periodical  payments  in  respect 
of  the  money  received,  were  sufilcient  evi- 
dence for  the  jury  of  the  original  debt. 
Some  of  the  half-yearly  payments  of  8/.  10«. 
were  expressed  .to  be  for  interest,  and  surely 
the  jury  might  infer  that  subsequent  pay- 
ments of  the  same  sum  were  made  on  the 
same  account.  It  may  be  said  that  no 
acknowledgment  was  proved ;  but  the  pay- 
ment itself  was  the  acknowledgment  of  the 

(2)  3Y.  &Jer.518. 

(3)  2  Wms.  S«and.  64  k. 

(4)  3  Q.B.  Rep.  839 ;  s.e.  12  Law  J.  Rep.  (n.s.) 
Q.  B.  9. 


debt  An  acknowledgment  used  as  such 
derives  its  whole  value  irom  the  fact  that  it 
comes  from  the  defendant ;  but  tlie  evidence 
of  a  thntl  person  is  admissible  to  prove 
payment.  The  fact  of  payment  having 
once  been  established,  the  appropriation  of 
the  payment  may  be  proved  by  any  me- 
dium of  proof— fFfl<er«  v.  Tomfhins  (5); 
confirmed  in  Edan  v.  Dndfield  (6),  where 
the  former  case  is  applied  analogically  to 
the  17th  section  of  die  Statute  of  Frauds. 
In  Bayley  v.  Ashton  (7),  Patteson,  J*  said, 
"  If  payment  is  proved  Without  a  word 
spoken,  it  will  be  enough,  provided  the 
appropriation  is  shewn ;  and  this  may  be 
done  by  a  parol  admission,  according  to 
Waters  v.  TompAjfu.*'  These  cases,  then, 
justify  the  division  of  the  proof  of  payment 
for  the  purposes  of  the  statute  into  two 
elements,  namely,  transmission  and  appro- 
priation. The  case  of  WiUU  v.  Newham  is 
different  in  this  respect  from  the  present, 
for  there  the  whole  .evidence  was  a  state- 
ment by  the  party.'  The  rule  laid  down  in 
Willia  V.  Newham  does  not  follow  from  the 
words  of  Lord  Tenterden's  act.  As  to  the 
mischief  contemplated  by  the  act,  that  was 
supposed  to  arise  from  the  liability  of  par- 
ties to  misunderstand  statements  which  they 
hear,  and  applies  not  to  the  fact  of  handing 
over  money,  but  to  the  reason  for  handing 
it  over.  Yet  in  both  Waters  v.  Tompkins 
and  Bayley  v.  Ashton  it  was  held,  that  the 
appropriation  of  payments  might  be  proved 
by  parol.  In  order  to  prove  the  new  con- 
tract created  by  payment  or  acknowledg- 
ment, it  is  competent  to  shew  either  an 
acknowledgment  of  the  debt  or  a  payment 
in  respect  of  it,  or  an  admission  of  such 
acknowledgment,  or  an  admission  of  such 
payment. 

[WiLDB,  C.  J.— There  is  a  case  in  which 
it  was  held,  that  parol  evidence  of  a  written 
promise  to  pay  a  debt  barred  by  the  Statute 
of  Limitations  was  admissible  on  proof  that 
the  document  had  been  lost] 

That  was  the  case  of  Hay  don  v.  Williams 
(8).  In  this  case  the  admission  of  payment 
corresponds  with  the  secondary  evidence  of 

(5)  2  Cr.  M.  &  R.  723 ;    s.  o.  5  Law  J.  Rep. 
(n.b.)  £z«b.  61. 

(6>  1  Q.B.  Rep.  302. 

(7)  12  Ad.  it  El.  495 ;  s.  e.  9  Law  J.  Rep.  (n.8.) 
Q.B.  376. 

(8)  7  Bing.  163;  s.c.  9  Law  J.  Rep.  C.P.  16. 
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the  written  acknowledgmeBt.  But  even  if  the 
original  acknowledgment  were  not  loet,  why 
ahould  not  an  oral  admission  by  the  party  be 
eTidenoe  ?  The  statute  prohibits  an  oral  ad- 
mission of  the  debt  itself,  not  an  oral  admis- 
sion that  the  statutory  provisions  had  been 
complied  with.  The  Judges  are  most  anx*- 
lous  that  the  decision  in  fViUis  v.  NeUfh^m 
should  be  reviewed.  The  principal  cases 
in  which  it  has  been  acted  upon  are  BayUy 
V.  A9hUm,  Maghee  v,  O'NM  (9),  and 
EoMiwood  V.  Savilh  (10). 

Ptaeoekt  for  the  defendant  in  error.— It 
is  contended  for  the  plaintiff,  that  the  an- 
swer in  Chancery  is  to  be  taken,  like  any 
other  admissioni  to  prove  the  fact  of  pay*- 
ment,  and  that  the  jury  may  veject  one 
porUon  of  it  and  adopt  smother;  but  fdT 
the  defendant  it  is  submitted*  that  the 
answer  must  be  taken  as  an  acknowledg- 
ment under  the  9  Geo.  4.  o.  14.  s.  l.  in 
which  case  the  construction  of  the  docu- 
ment is  for  the  Court,  and  not  for  the  jury-* 
MorreUy.Friih{U\Buck0iY.  Church{l2). 
It  has  been  distinctly  established  that  the 
statute  9  Qeo.  4.  was  not  intended  to  alter 
the  effect  of  an  acknowledgment;  and, 
therefore,  an  acknowledgment  from  which 
a  promise  to  pay  cannot  be  inferred  will  not 
defeat  the  Statute  of  I^imitations.  The 
effect  of  a  payment  is  very  different  from 
the  effect  of  an  acknowledgement:  for  a 
payment  by  one  of  several  co-oontractois 
operates  as  a  promise  by  all,  whereas  an 
acknowledgment  by  one  of  several  binds 
him  only  who  has  signed  it-^Burleigk  v. 
AeifOS),  WyaU  V.  Hod9Qm{uy  The 
ease  of  fViliis  v,  Newkam  decides  that  a 
verbal  acknowledgment  of  the  part  payment 
of  a  debt  is  not  sufficient  to  bar  the  opera- 
tion of  the  Statute  of  Limitations,  and  that 
ease  was  supported  by  the  recent  case  of 
Clark  V.  AliUmdtr  ( U).    If  the  argument 

(9)  7  Mm.  &  W^i.  Ml;  1.0. 10  Law  J.  lUp. 

(10)  9  Ibid.  615  i  a.  0. 11  Uw  J.  Rep.  (ka) 

£xcii.  ssa. 

(11)  e  Mm.  &  W«U.  4M;  s.e.  7  Uw  J.  Rep. 
(H.S.)  £zek.  171. 

(13)  9  Car.  &  P^y.  209. 

nS)  8  B.  &  C.  56;  S.O.  6  Law  J.  Rep.  K.R. 
332. 

(14)  S  BiBf.  909;  •.  a  1  Law  J.  Rep.  (!c.s.) 

(U)  13  Uw  J.  Rep.  (HA)  C.P.  133. 


on  the  other  side  Ift  ooneet,  adausskin  of 
payment  by  oims  partner  will  be  sufficient 
to  bind  his  co-partners^  wheieas  the  atntnie 
says  that  no  aoknovdedgment  ehali  have 
effect  against  any  party  unless  it  be  in 
writing  and  signed  by  binu  If  the  mkwm^ 
lodgment  of  payment  be  aeconipDiiied  by  a 
atatemeat  which  would  psevent  Ihe  pswiaBsp^ 
iion  of  a  promise  to  payi  smely  it  eaaaot 
suffice  to  defeat^  the  Statute  of  Umitatioiis. 
A  payment  to  be  within  the  9  Goo,  4.0^  14, 
must  be  OMide  as  payment  of  ^art  or  of 
interest  in  respect  of  a  debt  ^aa-^Ti^fOM 
V.  ^eafie(16),  and  the  promise  tapayvatf 
be  absolu^te  and  not  eonditional — ZViaaerr. 
Smart  (1 7)«  Th^  question  hen  ia,  wfaesher 
the  jadcAowledgmeat  of  tba  payMBift  el 
interast  is  to  be  proved  bjya wriMng;  ud 
if  it  be,  then  the  writing  ift  to  bo  eonitnied 
by  the  Court*  No  case  has  beien  cited  to 
shew  that  a  verbal  adi:nowledgment  by  a 
party  himself^  that  he  has  pAid  interest,  is 
sufficient  to  take  tha  oaae  out  of  4be  sistnlii 
In  Goddard  v.  Injfrmmr  the  payaoeat  «m 
proved  by  divect  evidenoe  of  Ibe  Atet,  net 
by  an  adndssiinpi.  In  Wattr^  v*  Ttmfkim 
the  aekaowledgment  was  ooopkd  wkfa  a 
fact,  and  theie  was  evidence  o£  die  iact  el 
a  debt  without  the  admieiion  of  4he  party. 
Here  the  statement  in  the  anawnr  is  either 
a  written  acknowledgment  to  b^ 
by  the  Courts  or  merely  a  veiMi 
and  then  part  of  It  only  shonJUl  not  have 
been  left  to  the  jury*  but  the  whole  qaali^ 
fied  admiasioik 

JS/(m,  in  reply  .---The  argmneat  «ms  the 
other  side  has  proceeded  on  the 
that  the  anawer  was  vdiad 
adinowledgment  of  the  dehfti  b«t  tkatis  not 
so.  If  it  had  been  nasd  as  tts  aekiiov- 
lodgment,  no  doubt  one  paii  eorid  aofcksve 
been  taken,and  anotiier  reacted;  hat  ii' 
used  only  aa  eindenee  of  a  i 
The  doeMmeiit  was  divkflde^  asd  lhe.ewo 
elements  mighl  be  aeparated,  Im  ^aee  ▼. 
&iaev3r(13)  an  aoeoont  waa  noi  kcid  la  he 
ao  coadosive  od  a  par^littthaft  sb  ifemm 
it  might  be  shewn  to  be  ineoRoel*  and  te 
separability  of  the  atalament  ol 


(16)  1  Cr.  M.  &  R.  %i%\  a.a.a  Uw  J»  Rep. 
(N.S.)  £xcb.  281. 

(17)  6B.&C.603:  a.c.^U»  J.Bep.E.B.21$. 
(IS)  2BHia.N.C.145{  a.«L4LmtJ.IWpL4MA) 

C.P.  275. 
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which  has  been  cited  in  support  of  JViUii 
V.  Newham,  was  one  of  that  class  of  cases 
in  which  the  party  has  failed  on  evidence 
derived  from  the  document  alone.  An 
acknowledgment  under  the  statute  certainly 
does  not  bind  a  co-contractor;  but  why 
should  not  an  admission,  which  is  not  an 
acknowledgment,  have  the  same  effect  in  this 
case  as  well  as  in  any  others  ?  The  payment 
of  a  smaller  sum  in  respect  of  a  larger  is 
evidence  that  something  more  is  due^ 
Bum  V.  Boultan  (19),  per  Maule,  J. ;  and 
the  qualifications  of  the  payment  sought  to 
be  introduced  here  are  statements  made 
long  after  the  payment  relied  on.  It  may 
be  that  evidence  of  payment  should  not  be 
admitted  without  the  words  accompanying 
it,  but  the  qualifying  statements  here  did 
not  accompany  the  payment. 

Cur,  adv*  vuU. 

WiLDB,  C.J.  (Dec.  2, 1847)  delivered  the 
judgment  of  the  Court.— This  was  an  action 
brought  by  Francis  Baildon,  as  executor  of 
Elizabeth  Craven,  against  Thomas  Wedg- 
wood Walton,  for  money  lent  by  the  testatrix 
to  the  defendant,  for  interest,  and  for  money 
due  on  an  account  stated  with  the  testatrix, 
laying  the  promise  to  pay  to  the  testatrix. 
There  was  a  similar  set  of  counts  on  pro« 
mises  to  the  executor,  and  a  count  on  an 
account  stated  with  the  executor.  The  de* 
fendant  pleaded  non  assumpsit,  and  that  the 
cause  of  action  did  not  accrue  within  six 
years.  The  case  was  tried,  before  the  Lord 
Chief  Baron  at  the  Sittings  in  Middlesex, 
after  Michaelmas  term,  1844,  when  a  bill  of 
exceptions  was  tendered  to  the  direction  of 
the  learned  Judge,  which  bill  states  that 
the  counsel  for  the  plaintiff  gave  legal  and 
sufficient  evidence  in  support  of  the  affirm- 
ative of  the  issue  first  joined,  so  far  as  the 
same  relates  to  the  ^first  three  counts.  It 
then  proceeds  to  state  certain  letters  and 
other  documents  written  by  the  defendant, 
and  sent  by  him  to  the  testatrix. — [His 
Lordship  stated  them.] — The  bill  of  ex- 
ertions then  sets  out  a  bill  in  equity, 
exhibited  by  the  plaintiff  against  the  defen- 
dant, and  his  answer.  The  bill  charged  that 
the  defendant  borrowed  of  Elizabeth  Craven, 
at  different  tim^s,  money  amounting  in  the 
whole  to  340^.,  and  that  he  paid  interest 

(19)  2  Com.  B.  476;  i.  c.  15  Law  J.  Rep.  (n.s.) 
C.P.  97. 
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for  it  at  the  rate  of  5/.  per  cent,  per  annum, 
by  half-yearly  payments,  down  to  the  25th 
of  December  1842,  and  that  Elizabeth 
Craven  died  on  the  13th  of  June  1843. 
The  defendant,  by  his  answer,  denied  that  he 
had  ever  borrowed  any  money  of  Elizabeth 
Craven  ;  but  stated  that  she  had,  at  different 
times,  made  him  presents  of  money  amount- 
ing in  the  whole  to  340/.  and  that  he  had 
paid  to  her,  half-yearly,  5/.  percent,  on  that 
sum,  not  as  interest,  but  as  an  annuity  in 
consideration  of  her  having  given  him  the 
money,  and  that  the  last  of  such  payments 
was  made  on  the  25  th  of  December  1842. 
It  was  insisted  for  the  plaintiff  that  this 
evidence  was  sufficient  to  entitle  the  jury 
(if  they  should  think  fit)  to  find  a  verdict 
for  the  plaintiff  on  the  first  issue,  as  far  as 
it  related  to  the  last  four  counts,  and  on  the 
issue  secondly  joined.  The  learned  Judge 
ruled  that  it  was  not  sufficient  for  that  pur- 
pose, and  directed  the  jury  as  to  the  last 
four  counts  and  as  to  the  issue  on  the  Statute 
of  Limitations,  to  find  a  verdict  for  the 
defendant,  whereupon  a  bill  of  exceptions 
was  tendered.*  The  case  was  argued,  after 
last  Hilary  term,  by  Mr.  T.  F.  Ellis,  for 
the  plaintiff  in  error,  who  contended  that 
there  was  sufficient  evidence  (as  stated  in 
the  bill  of  exceptions)  of  an  original  debt 
from  the  defendant  to  the  testatrix,  and  of 
payment  of  8/.  10».  half-yearly  for  interest 
down  to  a  certain  period,  and  that  the  only 
fact  to  be  supplied  was  the  continuance  of 
such  payments  within  six  years ;  that  the 
defendant's  answer  in  writing,  and  signed 
by  him,  admitted  the  payments  of  8/.  10«. 
half-yearly  down  to  the  25th  of  December 
1842;  and  although  in  that  answer  he 
added  that  the  payments  were  not  made 
for  interest  on  a  debt,  and  that  no  debt 
ever  existed,  the  jury  were  at  liberty  to 
reject  the  latter  part,  and  find  from  the 
other  evidence  that  the  payments  were 
made  for  interest  on  a  debt. 

On  the  other  hand,  it  was  contended  by 
Mr.  Peacock,  for  the  defendant  in  error, 
that  the  jury  could  not  reject  any  part  of 
the  statement  in  the  answer,  for  that  the 
statute,  9  Geo.  4.  c.  14.  says,  that  **  no 
acknowledgment  by  words  only  should 
be  deemed  sufficient  evidence  of  a  new  or 
continuing  contract,  unless  such  acknow- 
ledgment or  promise  shall  be  made  or 
*  See  the  note,  ante,  p.  368.  ' 
3A 
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contained  by  or  in  some  writing,  to  he  sign- 
ed by  the  party  chargeable  thereby  ;**  which 
words  apply  as  well  to  an  acknowledgment 
of  a  payment  as  to  an  acknowledgment  of  a 
debt ;  and  therefore,  as  the  acknowledgment 
must  be  in  writing,  nothing  could  be  added 
to  it  by  parol,  and  the  Court  must  construe 
it  altogether  as  written  by  the  defendant; 
and  if  so  construed,  the  answer  did  not 
adroit  a  payment  in  discharge  of  interest  on 
a  debt,  but  expressly  denied  it. 

In  the  course  of  the  argument  many 
observations  were  made,  on  the  one  side  and 
the  other,  upon  the  case  of  fVillis  v.  New* 
ham,  in  which  it  was  held  that  a  verbal 
acknowledgment  of  part  payment  of  a 
debt  within  six  years  would  not,  after  the 
9  Geo.  4.  c.  14,  be  an  answer  to  a  plea  of 
the  Statute  of  Limitations ;  but  it  seems  to 
us  quite  unnecessary  to  express  any  opinion 
on  that  point.  In  reality  there  is  no  ques* 
tion  here  ii)pon  the  9  Geo.  4.  c.  14.  The 
defendant  has  made  no  admission  by  words 
only,  not  contained  in  a  writing  signed  by 
him.  Whatever  admission  he  has  made 
was  made  in  writing,  signed  and  sworn  to 
by  him ;  and  the  true  question  is,  what  did 
he  adroit  by  that  writing  ?  For  the  purr 
pose  of  this  argument,  it  may  be  assumed 
that  the  acknowledgment  of  a  payment  as 
well  as  any  other  acknowledgment  must  be 
in  writing  signed  by  the  party;  and  we 
agree  with  Mr.  Peacock,  that  the  written 
admission  by  the  defendant  must  be  con- 
strued by  the  Court;  and  we  think  that 
the  plain  meaning  of  it  is,  that  the  defendant 
admits  having  paid  8^.  10^.,  half-yearly,  to 
Elizabeth  Craven  down  to  December  1842, 
but  asserts  that  such  payment  was  made 
by  way  of  annuity,  and  not  as  interest  on  a 
debt.  We  also  agree  with  Mr.  Peacock 
that  the  whole  admission  must  be  laid 
before  the  jury  as  one  entire  writing ;  but 
we  are  also  of  opinion  that  the  jury  were 
not  bound  to  believe  the  whole  of  it : 
they  might  believe  the  fact  of  8/.  XQs, 
being  paid  half-yearly,  but  reject  the  residue^ 
and  infer  from  the  other  evidence  in  the 
case  that  'the  payments  were  made  for 
interest  upon  a  debt.  If  the  admission  had 
been  made  merely  that  the  defendant  had 
paid  the  sum  of  8/.  lOs,  half-yearly,  with- 
out adding  that  it  was  appropriated  to  any 
particular  account,  there  can  be  no  doubt 
that  the  jury  might  have  inferred  from  the 


evidence  that  a.  debt  existed,  and  that  in- 
terest was  paid  do^ra  to  a  certain  period ; 
and  that  the  subsequent  payments  admitted 
to  have  been  made  were  also  for  interest.  In 
Waters  v.  Tompkins  it  was  held,  that  wheie 
tbje  fieict  of  payment  of  a  sum  of  money 
is  proved,  the  appropriation  of  it  may  be 
shewn  by  other  evidence^  even  by  a  verbal 
statement.  Here  tiie  foct  of  payment  was 
proved  by  an  admission  in  writifig,  and  d 
the  appropriation  there  was  sufficient  evi- 
dence to  be  left  to  the  jury.  The  only 
question  is,  whether  the  asserdon  of  the 
defendant  respecting  the  appropriation  was 
conclusive.  If  the  payments  had  been 
accompanied  by  that  assertion  they  would 
have  been  qualified  by  it,  and  could  not  have 
been  treated  as  payments  of  interest  on  a 
debt;  but  here  there  is  an  admission  of 
a  bygone  act,  viz.,  payment,  and  an  asser- 
tion respecting  it,  which  may  or  may  not 
be  true.  It  is  no  part  of  the  act,  fam  only 
what  the  defendant  chooses  to  say  respcctiag 
it.  We  think,  therefore,  that  although  that 
assertion  must  be  admitted  as  evidence,  the 
jury  ought  to  have  been  allowed  to  coatnut 
it  with  the  .other  evidence  in  the  case,  and  to 
decide  whether  the. payments  admitted  wen 
for  interest  or  not ;  and  inasmuch  as  that 
other  evidence  was  withdrawn  from  their 
consideration,  and  they  were  directed  to  find 
for  the  defenduit,  there  must  be  a  seatrs  it 
novo* 

Judgment  for  the  flainiiff* 


8.     "I 

1;   > 
11.3 


1848. 

May  1 ;    >  Richards  «.  lord  suFnEta 
July 

Attomey-Certificate—e  4"  7  Vict,  c-  73. 
9.  26. 

The  26/A  teethn  of  the  6  4*  7  Viet.  e.  79. 
diwblea  an  attomeif^  who  is  mmcerUJkatedt 
onlff  from  suing  forfees^  rewards^  and  dis* 
bursements,  for  any  business,  maUer^  or  thing 
done  by  him  as  an  attorney  or  soUeUar,  in 
some  suit  or  proceeding  in  one  of  the  camrts 
mentioned  in  the  act,  and  not  for  bmsimess 
done  which  had  no  reference  to  such  suits  m 
proceedings, 

*  It  WM  agreed  between  the  eoaiisel  wb«i  tbe 
bill  of  ezeeptions  wm  agreed  tipoo,  that  V  tbe 
£xcbei)uer  Chamber  cbonld  diieet  a  mrnkt  4§  mm 
tbe  plaiotilTabould  have  final  jadguent  fortlnrtdL 
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Assumpsit.  The  declaration  stated  that 
the  defendant  was  indebted  to  the  plaintiff 
for  the  work,  labour,  care,  diligence,  joiir- 
nies  and  attendances  of  the  plaintiff  by 
him  done,  performed,  and  bestowed  as  the 
attorney  and  solicitor  of  and  for  the  de- 
fendant, and  at  his  request,  and  for  fees  due 
and  of  right  payable  to  the  plaintiff  in 
respect  thereof,  &c.  The  second  count  was 
for  other  work  and  labour,  and  the  third, 
for  money  paid. 

Plea  to  these  three  counts,  that  the 
plaiiitiff  under- and  by  virtue  of  the  said 
first,  second,  and  third  counts  claims  and 
seeks  to  recover  against  the  defendant  cer- 
tain feest  rewards,  and  disbursements  for 
and  in  respect  of  certain  business,  matters, 
and  things  theretofore  done  by  the  plaintiff 
as  an  attorney  and  solicitor  for  him,  the 
defendant ;  that  at  the  time  the  said  busi- 
ness, matters,  and  things  were  done  by  the 
plaintiff  as  aforesaid,  to  wit,  &c.,  the  plain- 
tiff, as  such  attorney  and  solicitor  as  afore- 
said, did  then  carry  on  certain  proceedings, 
to  wit,  conduct  and  manage  a  certain  cause 
in  which  J.  G.  was  plaintiff,  and  the  now 
defendant  was  defendant,  in  the  Court  of 
Exchequer  at  Westminster,  without  having 
previously  obtained  or  then  having  a 
stamped  certificate  then  in  force,  contrary 
to  the  form  of  the  statute  in  such  case  made 
and  provided ;  and  that  the  said  business, 
matters,  and  things  for  the  recovery  of  the 
fees,  rewards,  and  disbursements  in  respect 
of  which  this  action  is  brought,  and  each 
and  ai^  of  them,  were  and  was  done  by  the 
plaintiff  as  such  attorney  and  solicitor  as 
aforesaid,  whilst  he  was  without  such  cer- 
tificate, &c.     Verification. 

Special  demuner,  assigning  for  cause 
(amongst  others)  that  it  did  not  appear  that 
the  business,  matters,  and  .things  done  by 
the  plaintiff  as  an  attorney  and  solicitor,  in 
respect  of  which  the  fees,  rewards,  and  dis- 
bursements in  the  said  first,  second,  and 
third  counts  are  alleged  to  be  claimed,  were 
done  by  the  plaintiff  in  and  about  suing, 
prosecuting,  defending,  or  carrying  on  any 
action  or  suit  or  any  proceeding  in  any  of 
the  courts  in  the  statute,  in  such  case  made, 
mentioned. 

Joinder  in  demurrer. 

Temple  appeared  in  support  of  the  de- 
murrer ;  but  the  Court  called  on 

Hurlsione  to  support  the  plea. — The  chief 
question  in  this  case  turns  upon  the  con- 


struction which  the  Court  will  be  disposed 
to  put  upon  the  26th  section  of  the  6  &  7 
Vict.  c.  73.  (I).  The  plea  follows  the 
words  of  that  section  according  to  their 
literal  construction.  The  words  "attorney 
and  solicitor  as  aforesaicP*  mean  an  attorney 
or  solicitor  who,  having  neglected  to  take 
out  his  certificate,  nevertheless  had  done 
business  in  a  proceeding  in  a  court  of  law 
or  equity,  and  the  penalty  jvhich  by  that 
section  attaches  upon  a  party  guilty  of  such 
neglect  is  a  disqualification  to  sue,  not 
only  in  respect  of  the  business  done  by 
him  in  a  proceeding  in  a  court  of  law  or 
equity,  but  in  respect  of  any  business  what- 
soever done  by  him  as  an  attorney  or  soli- 
citor. The  words  "  any  business*'  done  by 
such  attorney  or  solicitor  occur  also  in  the 
37th  section  of  the  statute ;  and  it  is  plain 
from  the  whole  of  that  section  that  the 
word  **  business*'  is  intended  to  include,  not 
only  business  done  in  a  court  of  law  or 
equity,  but  also  all  other  business  done  by 
a  party  as  attorney  or  solicitor.  When,  as 
in  the  35 th  and  36th  sections  of  the  same 
statute,  the  legislature  intend  to  put  a  limit 
upon  the  incapacity  to  sue,  they  use  words 
which  express  their  intention.  He  referred 
also  to  26  Geo.  3.  c.  80.  ss.  1,3,7;  37 
Geo.  3.  c.  80.  s.  31 ;  and  to  fVilion  v. 
Chambers  (2). 

Temple,  in  reply. — The  greatest  incon- 
venience would  result  from  adopting  the 
con9truction  contended  for  by  die  other 
side.  It  would  embrace  business  done  by 
any  person  under  a  power  of  attorney,  or 
as  the  solicitor  of  a  bill  in  parliament,  and 
in  many  other  ways  in  which  the  person 
doing  the  business  need  not  have  been  ad- 
mitted as  an  attorney  or  solicitor  in  any  of 
the  courts  of  law  or  equity.  An  attorney 
might  have  a  very  good  claim  against  his 
client  recoverable  upon  one  day  ;  but  if  on 
the  following  he  were  to  do  business  in  any 

(1)  Section  26.  enacts  "tbut  no  person  who  as 
an  attorney  or  solicitor  shall  sue,  prosecute,  defend, 
or  carry  on  any  action  or  suit  or  any  proceedings 
in  aoT  of  the  courts  aforesaid,  without  having  pre- 
riously  obtained  a  stamped  certificate  which  shall 
be  then  in  force,  shall  be  capable  of  maintaining 
any  action  or  suit  at  law  or  in  equity  for  the  re- 
covery of  any  fee,  reward,  or  disbursement  for  or 
in  respect  of  any  busineaa,  matter,  or  thing  done, 
by  him  as  an  attorney  or  solicitor  as  aforesaid  whilst 
he  shall  have  been  without  such  certificate  as  last 
aforesaid.'* 

(2)  7  Ad.  &  Kl.  524 ;  s.c.  7  taw  J.  Hep.  (m.s.) 
Q.B.  13. 
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proceeding-  in  sny  of  tiie'  ooortx  for  sone' 
other  indiTiditali  Iris  daim  agaimt  his  fint 
client  k  to  be  barred.  Suok  is  not  the 
coostrttction  to  bo  put  upon  the  words  of 
the  26th  seotioli ;  and  when  reference  is  also 
made  to  the  l$t  and  2nd  sections  of  the- 
statnte,  it  becomes  quite  clear  that  when  the 
legislature  made  use  of  the  words  *'  attorney 
or  solicitor  as  aforesaid**  they  intended  that 
the  incapacity  to  sue  was  not  to  be  in  rei^eot 
of  all  business  of  whatever  kind  tMssacted 
by  him  as  attorney  orsolieitor^  but  only  in 
respect  of  business  in  any  suit  orproeeediog 
in  any  court  of  law  or  equity. 

Cur,  advi  vulL 

Parke,  B.  now  (July  11)  delivered  the 
judgment  of  the  Court  (S). — The  principal 
objection  to  this  plea  on  the  argument  of 
the  demurrer  was,  that  it  does  not  appear 
by  it  that  the  action  was  brought  for  fees, 
rewards,  and  disbursements  within  the 
meaning  of  the  26th  section  of  the  statute 
6  &  7  Vict.  c.  73  ;  the  plaintiff's  counsel 
contending  that  this  disables  an  attorney 
who  is  uncertiiicated  only  from  suing  for 
fees, '  rewards,  or  disbursements  for  any 
business,  matter,  or  thing  done  by  him  as 
an  attorney  or  solicitor  in  some  suit  or  pro- 
ceeding in  one  of  the  courts  mentioned  in 
the  act,  and  not  for  business  done  whidi 
had  no  reference  to  such  suits  or  proceed- 
ings ;  and  we  are  of  that  opinion.  The  26th 
section  provides  that  ^*  no  person  who,  as 
an  attorney  or  solicitor,  shall  sue,  prosecute, 
defend,  or  carry  on  any  action  or  suit,  or 
any  proceedings  in  any  of  the  courts  afore* 
said,  without  having  previously  obtained  a 
stamped  certificate  which  shall  be  then  in 
force,  shall  be  capable  of  maintaining  any 
action  or  suit  at  law  or  in  equity  for  the 
recovery  of  any  fee,  reward,  or  disburse- 
ment for  or  in  respect  of  any  business, 
matter  or  thing  done  by  him  os  an  attorney 
or  solicitor  as  aforesaid  whilst  he  shall  have 
been  without  such  certificate  as  last  afore- 
said.** The  question  is,  what  meaning  we 
are  to  attribute  to  the  words  of  reference  in 
the  expression  "  as  an  attorney  or  solicitor 
as  aforesaid.*'  We  think  they  must  neces- 
sarily refer  either  to  an  attorney  or  solicitor 
acting  as  described  in  the  commencement  of 
that  section,  or  <(o  the  previous  description 
of  an  attorney  or  solicitor  in  the  2ndeection ; 

(3)  Pollack,  CB.,  PirU,  B.,  Aldenon.  B,  and 
Plan,  B. 


and,  In-  the  T6micr  ense;  tho  dfsaMlty  inll 
be  confined  to  suits  for  fees,  8$c.  due  -ibr 
business  done  as  an  attorney^  in  sniDg, 
prosecuting,  defending,  or'carry^g  oik'  aay 
action  or  suit  or  any  proceeding^  tn  any  of 
the  courts  aforesaid ;  in  the  latter  for  fees 
due  to  any  attorney,  &c.,  a(king  as  such  in, 
or  suing  out  any  writ  or  process,  or  com- 
mencing, carrying  on,  soliciting,  or  defend- 
ing sEuy  actifm,  snit^  or  ^tber  pumiedibg 
in  the  name  of  any  other  penoit  or  in  -his 
own  name  in'soiy  of  the  coofts  mentioned 
in  the  dnd  section,  inclnding  psboeedings 
before  one  or.  more  Jostiees;  so  timt  it 
really  makes  no  difierenee  'whether  the 
vrorda  '*  as  nforesaid*^  relate  to  t&ebegivaBBg 
of  the  fiGth  section  or  to'die  find.  To-oae 
or  the  «ther  they  oertainiy  do  vefer,  «nd>  m 
eidier  the  "disability  to  >siie  is  eonllned  to 
fees,  &e.,  connected  widi  a  snit. 

It  was,  however,  atgned,  in  svppoit  of 
the  plea,  that  the  differenee  of  the  langmge 
of  the  legislature  in  the  35tfa  and  Mifa 
sections  from  that  in  the  Mth  iiidieated  a 
di£fecent  latention  in  the  legidatuie. 

The  A5th  section  provides^  that 
son  not  admitted  and  nrolled  sn< 
writ  or  process  or  defends  an  action,  he  diall 
be  incapable  of  maintainhig  an  aetioii  fbr 
any  fees,  &ie.  on  account  of  paoeecming, 
carrying  dn,  or  defending  any  sncfa  aotioo, 
snit  or  proceeding,  *or  otfaenriae  m  itiatioQ 
thereto ;  and  a  wmilar  proviMon  is  made 
by  the  80th  seetioa,  if  any  penea  ahatt 
commence,  or  carry  on,  or  defend  nay  action 
in  the  oonnty  eourt  The  -  langnage  Wag 
more  general  in  the  26th8eetiaB«it' 
tended  that  tiie  reatrietion  in  that 
was  meant  to  be  more  extensive.' 

It  appeaia  to  ns  that  the  srorda  «f 
ence  "  as  an  attootey  or  solicitor  aa 
said,*'  confine  the  disahility  to  the 
class  of  fees,  rewards,  and  disbuisemcnis  as 
those  pointed  out  expressly  in  the  ZSfh  and 
86th  sections.  This  being  so,  the  plea  is  ia 
our  opinion  defective,  in  not  averring  &»! 
the  fbea,  &e.  were  due '  to-  the  plaaatiC  as 
an  attorney  in  pToscentii^  er  di^eadi^g  m 
soit  or  proceeding  inn  eoDit.  TheyaRnet 
even  stated  to  be  due  to  him  aa  an 
Hi  iaWj  and  they  migbt  be  payable  te 
as  an  attorney  acting  before  aibiuratoia 
compensation  jury,  or  trsnsacting 
under  a  power  of  attorney  for  the 


Jud^emi  for  tke  fUuaUf. 
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[IN  THB  EXCHEQUER  CHAMBER.] 
1846.      \ 
Feb.  7.     ( 

t847         I        ^"^^^^  ^'  HUDSON. 

June  18.*) 

Prisoner— 5  ^  6  Vict.  c.  116.— 7  4*  8 
Vici,  e,  96, — Commissioner  of  Court  of 
Bankruptcy t  Jurisdiction  of — Escape* 

The  fktinliff  havings  obiaim/gd  judgment 
againHF^  m«ii  aeiion  of  assaulty  med  out 
a  ea.*  sa.  whef^eon  F.  was  arrested  and  com* 
miUed  to  the  Queen^s  Prison,  of  which  the 
defendant  was  the  keeper,  F.  aflerwarde 
peiUioned'ihe  Court  of  Bankruptcg  for  hie 
dieeharge  under  the 5  ^6  Viet*  c •  1 1 8.  and  the 
7^8  Vict,  D.  96,  and  having  obtained  from 
the  Commiaeianer  an  order  for  his  discharge^ 
he  -waa  discharged  by  the  defendant  accord' 
if^h'  In  an  action  brought  by  the  plaintiff 
against  the  defendant  for  an  eeeaper^Held^ 
(affmexng  the  judgment  of  the  Court  below) 
that 'Whether  the  Commissioner  was  right  of 
wrong  in  discharging  F,  from  the  judgment 
in  an  action  of  tori,  yet  that  he  had  such 
juriaiietion  H  the  matter  as  to  protect  the 
defendant  who  had  obeyed  the  order. 

Error  fnom  the  Court  of  Exchequer. 

Case  against  the  keeper  of  the  Queen's 
PriBOD  for  an  escape.  The  pleadings  are 
fully  set  out  in  the  report  of  the  case  in  the 
court  be\ow'^  Thomas  v.  Hudson  (1),  when 
judgment  was  given  for  the  defendant  below 
on  the  demurrer. 

A  writ  of  error  having  been  brought  into 
this  court,  was  atgued  by — 

Martin,  fbr  the  plaintiff  in  error,  and 

Watson,  for  the  defendant  in  error. ~«The 
argisments  adduced  were  the  same  as  those 
advanced  in  the  court  below,  and  it  is  there* 
fore  needless  to  repeat  them  here. 

Cur,  ade,  vult. 

The  judgment  of  the  Court  (2)  was  sub- 
quently  (June  18, 1847)  delivered  by — 

Patteson,  J.  —  It  is  not  necessary  to 
decide  the  first  point  in  this  case,  viz.  whether 
the  learned  Commissioner  had  power  by  his 

*  The  pnbUeation  of  this  cue  hn  been  anaroid- 
ably  delayed. 

(1)  14  Mee.  dc  Wela.  353;  s.  c.  14  Law  J.  Kep. 
(n.s.)  Excb.  283. 

(2)  Tindal,  C.J.,  Patteflon,  J.,  Maule,  J.  Cole- 
ridge, J.,  Wightman^J.  aod  Erie,  J. 


interim  order  to  dischai^  Poulkes  fbm  the 
judgment,  at  the  suit  of  Thomas,  the  present 
plaintiff,  which  depends  on  the  proper  con- 
struction to  be  given  to  the  6th  section  of 
the  statute  7  &  8  Vict;  e.  96,  inasmuch  as 
we  are  all  of  opinion,  on  the  second  point, 
that,  whether  the  commissioner  was  right  or 
wrong,  he  had  such  jurisdiction  in  the  matter 
as  to  distii^ish  this  case  from  the  Mar- 
shaUea  ease{S),  and  others  of  the  same 
class;  and  that  the  judgment  of  the  Court 
below,  on  this  second  point,  is  quite  right, 
both  in  its  result  and  in  the  reasons  given 
for  it,  with  which  we  entirely  agree.  The 
judgment  must,  therefore,  be  affirmed. 

Judgment  affirmed. 


a 


MIDDLEDITCH  V.  ELLIS. 
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July  13 

Debt  on  Simple  Contract — Specialty — 
Subsequent  Statement  of  Account, 

The  plaintiff  was  mortgagee  under  amort' 
gage  from  the  defendant  to  him,  with  a  power 
of  sale  in  the  event  of  non-payment  of  a  eer^ 
tain  sum  of  money,  which  was  further  secured 
by  a  bond  given  by  the  defendant  to  him» 
The  property  was  afterwards  sold  by  the 
plaintiff  under  the  power,  but  didnotproduee 
sufficient  to  discharge  the  debt.  An  account 
was  then  stated  between  the  plaintiff  and  the 
defendant,  charging  the  defendant  with  the 
full  amount  of  the  principal  and  interest, 
and  giving  him  credit  for  the  net  proceeds  of 
the  sale.  The  defendant  admitted  the  cor^ 
redness  of  the  amount  and  promised  to  pay 
the  balance,  to  recover  which  the  plaint^ 
brought  an  action  of  debt  on  simple  contract 
for  money  lent,  and  on  an  account  stated  :— 
Held,  that  the  debt  having  been  secured  by 
specialty,  the  action  could  not  be  maintained. 

Debt  for  money  lent,  and  on  an  account 
stated. 

Pleas— First,  never  indebted;  second,  that 
the  defendant  delivered  a  bond  conditioned 
for  the  payment  by  the  defendant  to  the  plain- 
tiff of  350/.,  which  the  plaintiff  then  accepted 
in  satisfaction  and  discharge  of  the  debt  in 
the  declaration  mentioned  ;  third,  usury. 

At  the  trial,  before  Piatt,  B.,  at  the  Mid- 
dlesex Sittings  in  Michaelmas  term,  1847, 
the  following  facts  were  proved  :*-In  1843, 
(3)  10  Rep.  68. 
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the  plaintiff  lent  the  defendant  the  sum  of 
350/.,  which  was  secured  by  an  assignment, 
by  way  of  mortgage,  of  leasehold  property, 
with  a  power  of  sale,  and  collaterally  by  the 
defendant's  bond  given  to  the  plaintiff.  In 
June  1847  the  plaintiff  sold  the  property, 
and  rendered  an  account  to  the  defendant, 
who  admitted  the  correctness  thereof.  This 
account  shewed  a  deficiency  to  the  extent  of 
128i.  12s.  I0d,t  which  balance  the  defendant 
promised  to  pay,  and  to  recover  which  the 
present  action  Was  brought.  For  the  defen« 
dant,  it  was  contended,  on  the  authority  of 
1  Roll,  Abr,  p.  9,  pi.  1 1.  and  Peteh  v.  Lyon 
(I),  that  the  sum,  for  which  the  action  was 
brought,  having  been  secured  by  a  specialty, 
an  action  of  debt  on  simple  contract  could 
not  be  supported.  The  learned  Judge  over- 
ruled the  objection,  and  the  plaintiff  had  a 
verdict,  leave  being  reserved  to  the  defen- 
dant to  move  to  enter  a  nonsuit,  if  the 
Court  should  be  of  a  contrary  opinion. 

Pashley  having  obtained  a  rule  nisi  ac- 
cordingly,— 

LMsh  shewed  cause  (May  30)  (2),  citing 
FoMter  V.  AUanson  (3)  and  Peteh  v.  Lyon. 
(He  was  then  stopped  by  the  Court.) 

Pashley^  contra,  relied  upon  Schach  v. 
AiAhony{4\  Drue  v.  rAonie(5),  1  Roll. 
Ahr.  'Action  sur  Case,'  p.  9,  pi.  11,  Com^ 
Dig.  *  Pleader,'  2,  W,  46,  Jon^M  v.  Ryder 
(6),  Lnbboek  v.  Tribe  (7),  Davis  v.  Gyde 
(8),  Kearalake  v.  Morgan  {9\  and  Ed^ 
wards  V.  Bates  {\0). 

Lush,  being  called  on,  cited  and  referred 
to  M&ravia  v.  Levy  (11)  and  Baber  v. 
Harris  (12). 

Cur.  adv.  puU, 

(1)  15  Law  J.  Rep.  (n.s.)  Q.B.  393. 

(2)  The  argiiin«Btji  on  each  aida  are  omitted,  aa 
tbry  an  aoiiciantiy  atated  io  the  judgment  of  tha 
Court. 

(3)  2  Term  Rep.  479. 

(4)  1  Mau.  &  Selw.  573. 
(6)  Aleyn,  72. 

(6)  4  Mee.  &  Wela.  82 ;  a.  c.  7  Uw  >.  Rep.  (n.s.) 
Exch.  216. 

(7)  3  Ibid.  607;  a.c.  7  Law  J.  Rep.  (n.s.)  Exch. 
158. 

(8)  2  Ad.  ft  El.  623;  a.  c.  4  Law  J.  Rep.  (».».) 
K.li*  84.     , 

(9)  5  Term  Rep.  513. 

(10)  7  Man.  &  Gr.  790;  a.  c.  IS  Uw  J.  Rep. 
(N.s.)C.P.  156.  ^ 

(11)  2  Term  Rep.  483,  n. 

(12)  9  Ad.  5c  El.  532;  a.  c.  8  Uw  J.  Rep.  (n.b.) 
Vf.B.  153* 


The  judgment  of  the  Court  waa  now  de- 
livered by — 

RoLPE,  B. — This  case  was  triefl,  before 
my  Brother  Piatt  last   Michaelmas  term, 
and  a  verdict  was  found  for  the  plaintiff, 
subject  to  leave  reserved  to  the  defendant  to 
move  to  enter  a  nonsuit,  if  the  Coart  should 
be  of  opinion  that,  under  the  circumstances 
of  the  case,  an  action  of  detjft  on  an  aconint 
stated  would  not  lie^    A  rule  nisi  far  enter- 
ing a  nonsuit  having  been  granted  pursuant 
to  this  ieave,'the  same  was  argued  last  term, 
before  the  Chief  Baron  and  my  Brothers 
Alderson,  Piatt,  and  myself.     The  plamtiff 
was  mortgagee  under  a  mortgage  from  the 
defendant,  wit]i  a  power  of  sale,  and  the 
mortgage  deed  contained  the  ordinary  cove* 
nant  by  the  defendant  to  pay  tlie  priocipsl 
sum  secured,  with  interest.  The  mortgaged 
property  was  afterwards  add  by  the  plaintiff 
under  the  power,  but  it  did  not  pcndoce 
sufficient  to  discharge  the  debt  due  to  the 
plaintiff.     A  meeting  afterwards  took  plate 
between  the  plaintiff  and   the   defendant, 
when  an  account  was  stated  between  them, 
charging  the  defendant  with  thefvU  araoont 
of  principal  and  int^nest,  and  giving  him 
credit  for  the  net  proceeds  of  the  sale.     It 
may  be  taken  that  the  defendant  admitted 
the  balance  on  thb  accoant  to  be  correctly 
ascertained,  and  that  he  promited  to  pay  it* 
The  verdict  was  for  this  balance ;  and  the 
only  question  is,  whether  on  this  stale  of 
facts,  an  action  of  debt  on  an  account  stated 
can  be  maintained ;  and  we  thin}c  it  cannot 
The  general  principle  is  de^,  that  wlme 
a  debt  is  secured  by  a  bond,  covenant, 
or  other  specialty,  there  the.  obligation  by 
simple  contract  is  gone.  The  lesser  secnrity 
is  merged  in  the  greater.     But  the  plaintiff 
contended  that  that  doctrine  does  not  applj 
in  the  present  case,  for  although  the  oiigiDiU 
debt  was  secured  by  a  covenant,  yet  that 
here  there  was  a  subsequent  statement  of 
accounts,  and  so  that  the  defendant  on  tint 
occasion  made  himself  liable  by* a  new  eon- 
tract  to  pay  the  balance  remaining  dne,  snd 
in  support  of  this  proposition  he  relied  on 
the   case  of  Foster  v.  AUanson.     In  that 
case  the  plaintiff  and  the  defendant  had  en- 
tered into  articles  of  partnership  under  seal 
for  seven  years,  and  they  covenanted  with 
each  other  to  adjust  and  make  a  final  settle* 
ment  at  the  end  of  the  partnership,  and  then 
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to  divide  the  stock  and  profits  equally 
between  them.  Before  the  expiration  of  the 
seven  years  they  agreed  to  dissolve  the 
partnlsrship,  and  they  came  to  a  settling  of 
accounts,  in  which  were  included  several 
Items  not  relating  to  the  partnership.  A 
balance  was  found  to  be  due  on  this  settling 
to  the  plain CilF ;  and  it  was  held  that  not* 
withstanding  the  specialty  the  plaintiff 
might  recover  that  balance  in  an  action*  of 
assumpsit  on  an  account  stated.  But  the 
judgment  of  Ashurst,  J.  goes  expressly  on 
the.  ground  that  this  was  a  new  transaction, 
and  that  the  account  was  staled  of  other 
matters  besides  the  items  due  under  the 
deed ;  and  although  Buller,  J.  says  that,  even 
if  no  other  articles  had  been  introduoed,  he 
should  have  been  of  opinion  that  assumpal 
would  lie,  yet  that  opinion  was  founded  on 
the  circumstances,  that  the  dissolution  ■  of 
the  partnership  and  subsequent  settling  of 
accounts  constituted  i&  point  of  law  a  good 
consideration  for  a  new  promise*  Now,  ia 
the  present  case,  none  of  the  circumstances 
relic^l  on  in  Foster  v.  Allansan  are  to  be 
found.  The  defendant  is  charged  with 
nothing  but  the  money  secured  by  the 
deed ;  there  is  no  consideration  for  the  sug- 
gested new  liability,  except  the  ascertaining 
how  much  remains  due  on  the  deed.  It  is 
a  perversion  of  language  to  speak  of  this  as 
an  account  stated :  it  is  merely  a  process 
adopted  for  the  purpose  of  ascertaining  bow 
much  of  the  original  debt  has  been  dis- 
charged ;  and  all  which  is  really  d<»e  is  to 
make  out  to  what  extent  the  defendant  re- 
mains liable  upon  the  deed.  This  does  not 
entitle  the  plaintiff  to  proceed  as  on  a  new 
liability  arising  from  an  account  stated,  and 
so  the  rule  for  a  nonsuit  must  be  made 
absolute. 

Rule  abiohie. 


[IN   THE  EXCHEaUER  CHAMBER.] 

1647 
June  18 


*        V        JOWETT  I?.  SPENCER. 

Covenant —  Condition  Precedent — Mine, 


The  declaration  stated  that  by  indenture 
the  plaintiff  conveyed  all  the  coah  and 
mines  of  coal  within  and  under  certain  pre* 
mises  to  the  defendant,  and  the  defendant 


covenanted  to  pay  401.  for  every  statute  acre 
of  coal  which  should  be  found ;  and  that  he 
would,  till  the  consideration  money  shdUld 
be  paid,  pay  the  sum  of  4QL  part,  S^c,  an^ 
nually  by  half-yearly  instalments,  commence 
inyfrom  the  date  of  the  indenture,  whether 
a  whole  aore  should  have  been  gotten  in  any 
such  year  or  not^  It  was  then  averred  that 
at  the  time  of  making  the  indenture  there  had 
been,  and  still  was,  coal  within  and  under 
the  premises,  and  that  two  half'-yearly  in- 
stalments  were  in  arrear  :^Held,  reversing 
the  judgment  of  the  Court  of  Exchequer, 
that  the  declaration  was  good,  and  that 
the  finding  of  coal  was  not  a  condition  pre^ 
cedent  to  the  payment. 

Error  from  the  Court  of  Exchequer. 

Covenant.  The  declaration  stated  that 
by  an  indenture  the  plaintiff  bargained,  sold, 
aliened,  and  released  to  J.  S.  and  the  de- 
fendant all  the  coals,  mines,  &c.  of  coal 
lying  within  and  under  a  certain  messuage 
and  lands,  with  the  privilege  of  winning 
and  carrying  away  the  said  coal ;  that  the 
defendant  covenanted  to  pay  to  the  plaintiff 
as  the  price  or  consideration  money  of  the 
said  coal  the  sum  of  40i.  for  every  statute 
acre  of  the  said  coal  which  should  be  found 
within  or  under  the  said  messuage  and  lands, 
and  woaldi  until  the  said  consideration 
money  should  be  paid,  pay  to  the  plaintiff 
the  sum  of  40/.,  part  of  the  said  considera- 
tion money  in  each  year  by  two  equal  pay- 
ments on  the  drd  of  January  and  the  3rd 
of  July,  whether  the  whole  of  an  acre  in 
any  such  year  should  be  gotten  or  not.  It 
was  then  averred,  that  at  the  making  of  the 
said  indenture,  there  were  within  and  under 
the  said  messuage  and  lands  divers  (to  wit) 
fourteen  acres  of  coal,  and  that  thirteen  acres 
of  the  said  coal  still  remained  within  and 
under  the  said  premises,  and  that  the  sum 
of  40/.  for  two  of  the  said  half-yearly  in- 
stalments of  the  price  and  consideration 
money  of  the  said  coal  became  and  was  due 
and  was  in  arrear  to  the  plaintiff. 

Plea — Non  est  factum. 

At  the  trial,  a  verdict  was  found  for  the 
plaintiff,  and  the  Court  of  Exchequer  sub- 
sequently made  a  rule  absolute  to  arrest  the 
judgment,  on  the  ground  that  the  declaration 
was  bad,  for  not  shewing  that  coal  had  been 
found,  the  finding  of  coal  being  held  to  be 
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a  condifion  precedent  to  the  obligation  to 
pay — (ee  the  report,  ante,  vol.  15,  (h.b.) 
Excb.  347.  The  plaintiff  thereupon  brought 
his  writ  of  error. 

Hugh  mU  (June  18,  1847)  for  the 
plaintiff  in  error. — The  first  question  in 
the  case  is  whether,  according  to  the  true 
construction  of  the  instrument  set  out  in 
the  declaration,  it  was  necessary  that  coals 
should  actually  be  found  in  order  to  entitle 
the  plaintiff  to  payment.  The  rule  of  con- 
struction  applicable  to  the  case  is  thus  laid 
down  by  Tindal,  C.J.,  in  Statert  v.  Curl- 
jtiy(l).  The  question  whether  covenants 
are  to  be  held  dependent  or  independent  of 
each  other,  is  to  be  determined  by  the  in- 
tention and  meaning  of  the  parties  as  it 
appears  on  the  instrument  and  by  the  ap- 
plication of  common  sense  to  each  p,articu)ar 
case.  In  this  case  the  instrument  was  not 
a  licence  to  mine,  but  a  grant  of  coals  for 
n  certain  consideration.  The  extent  of  tire 
consideration  money  and  the  times  of  pay- 
ment were  definitely  fixed,  and  the  yearly 
payment  was  to  be  made  without  reference 
to  the  fact,  "  whether  in  any  such  year  an 
acre  of  coal  had  been  gotten  or  not."  How 
could  effect  be  given  to  these  last  words  if 
the  finding  of  the  coal  were  to  he  held  a 
condition  precedent  to  the  payment?  It  was 
in  the  option  of  the  grantee  to  work  the 
mines  or  not.  According  to  the  doctrine  in 
A^diit  V.  Auitin  (2),  yrbich  has  been  fol- 
lowed in  subsequent  cases,  a  covenant  by 
the  defendant  to  work  the  mines  within  a 
reasonable  lime  cannot  be  implied.  The 
rule  which  establishea  that  where  a  party 
covenants  to  pay  money  on  a  day  which 
may  happen  before  the  consideration  is  to 
be  performed,  the  performance  is  not  a  con- 
dition precedent,  is  laid  down,  and  the  cases 
illustrating  it  are  cited,  in  the  notes  to  Por- 
dage  v.  Colt  (3). 

The  case  of  Hall  v.  Bainbridge  (4)  was 
similar  to  the  present.  There  the  plaintiff 
granted  the  defendant  leave  to  use  the  prin- 
ciple of  a  patent  in  the  manufacture  and 

(1)  SBiag.  N.C.S5S;  (.  e.  0  Law  J.  Rep.(ii.i.) 
CI'.  41. 

(2)  6Q.B.  Rep.6Tlii.c  13  Uw  J.  Tt»p.  (!.-«.) 
Q.B.  lis. 

(S)   1  Wq.t8.nnd.  320.  6. 
(4)  SQ.B.  R«p.233ii.e.  13  Uw  J.  Rep.  (U.S.) 
«.B.6. 


use  of  iteani-engines,  and  the  defendant 
agreed  to  pay  two  sums  of  1  OOOl.  each  on 
fixed  days,  and  hi.  per  horse  power  for 
every  engine  afterwards  to  be  made  ;  and  it 
was  held,  that  the  nse  of  the  principle  was 
not  a  condition  precedent  to  the  payment  of 
the  money.  If  in  fact  alt  the  nials  found 
had  been  paid  for,  it  was  for  the  defendant 
to  shew  that  to  be  the  case.  The  declan- 
tion  shewed  that  coal  still  remainedungottea 
on  the  premises,  and  alleged  that  two  of  the 
half-yearly  instalments  had  become  due, 
which  could  not  be  true  if  all  the  coals  had 
been  paid  for.  Supposing  the  finding  of 
coal  to  be  a  condition  precedent,  and  ibit 
it  was  necessary  to  shew  in  the  declaration 
that  coal  had  been  found,  the  declaration  it 
still  supported  after  verdict  by  the  allega- 
tion that  the  instalments  were  due  and  in 
arrear,  and  the  jury  must  be  taken  tj  bate 
been  satisfied  that  coals  had  been  fband. 
The  Court  below  cited  the  caae  of  Skkle- 
more  V.  TkUtUton  (5)  as  similar  to  the  pre- 
sent, but  the  two  cases  are  distinguishable. 
Hie  action  there  was  agunat  a  aurety,  who 
was  liable  on  demand  in  case  his  principal 
should  neglect  to  pay  the  rent  for  forty 
days,  and  there  was  nothing  in  the  breach 
to  shew  that  the  rent  had  been  in  airear  for 
forty  days,  or  had  been  demanded  from  the 
defendant,  and  Lord  Ellenborougb  pnt  the 
case  as  one  of  a  qualitied  covenant,  on 
default  of  the  principal.  Here  thedden- 
dant  was  primarily  liable.  If  the  WMdi 
of  the  declaration  are  ambiguoui,  and  Bay 
be  constmed  so  as  to  support  it,  tba  Court 
will,  according  to  the  well-known  nile,^T« 
them  that  construction  after  veriirt'-l 
Wn*.  Sound,  228  d.  Lord  HumUmgltmtr  f. 
Gardiner  (6),  Fletcher  v.  PoytMS  (7X  ^M- 
jon  V.  Middleton  (8),  BogdM  v.  iMmm, 
per  Maule,  J.  (9).  It  is  Mibmitlcd  dat 
this  declaration  would  have  been  gsail  n 
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asMMod  the  danufes  aoowidinf^to  ih^  l&ets^- 
bave  feuzidlbr  tbeirhola  atnouBt;  and  it 
must  tiMvefora  be  assunaed  that  Ibe  jury 
were  satisfied  that  coals  had  been  found* 

Aiheriont  for  the  defendaQt  in  ^rror.— ^ 
The  kwcited  im  the  other  side  ia  good,  but 
inappiieable  to  thb-  cfise»  It  is  ass«me<i 
that  dsb  isa  grant  of  niines«  ae  disfingnished 
from  ftlioenee.tavndite;  butnofeafl^iitor 
lease^finrayctar  appean<m,tbeTBeerdi'a9d 
thete  is  IB  ftct  nothing  >  more 'tbcoi  a  liberty 
fo  minegratKtMi  *  The  first  point  i&  on  the 
eonstmotioB  of  the  eoitnanl^  Aoeprdin^ 
to  thetorduMory  mlesol  constmeliooi  th» 
finding  o^  Iher  eoal  nuat  be  taken  to  be 
acondittoA  precedeskt  to*  the  payment  ^f  the 
pnoe.  The  itelatipn -between  the  parties 
was  not  diat  of- lessor:  and  lessee,  but  that 
<if -ifcndoff  and  pufshaser.  There  are  two 
bawsehes  of  thei  eovenanti  the  focmer  of 
which /is  to^pi^  the 'price  of  the  cpal,  and 
the  latter,  wfaioh  is  s^  subordinate  one,  points 
out  means  for  ^ffeelnatiiig  the  fomeor.  The 
basgaiB  was  to  pay  a  certain  fined  price  for 
the  ooal  ionnd^  t.  et  aseertained  tp  exist  in 
the  premises,  and  to  pay  a  certain  annual 
asooiint  half-yearlyi  vntil  the  consideration 
for  all  the  coals  foiKid  should  be  folly  paid« 
whetheo:  in  the  course  of  the  year  an  acre  of 
eoal  should  have  been  gotten  or  nott  There 
ia  an  evident  distinction  on  the  face  4)f  the 
contract  between  "gotten''  anil  ^' found." 
Tbe  meaning  of  the- agreement  was,  that  at 
the  time  it  was  made  no  stepe  had  been 
taken  to  ascertain  the  quantity  of  coal  lying 
within  and  upder  the  p^mises,  hut  it  was 
the  intention  of  the  parties  that  the  ^antity 
should  detennlne  the  price*  They  evidently 
int^iided  that  nieasores  i^ould  be  taken 
within  a  reasonable  time  to  ascertain  the 
quantity!  *^  that  the  gross  value  should  be 
knofwn,  and  then  that  the  defendant  should 
go  on  paying  the  yearly  sum  of  40/.  la 
half-yearly  payments  tifl  the  whole  value 
had  been  paid.  The  half-yearly  payment 
is  part  of  a  larger  sum,  which  was  to  be 
ascertained  before  the  plaintiff  was  entitled 
to  anything,  and  the  insialipents  are  dis- 
tinctly  agreed  to  be  parts  of  the  price  or 
consideration  money.  Supposing  the  finding 
of  the  coal  to  be  a  condition  precedent,  there 
is  no  averment  contained  in  the  declaration, 
which  will  support  it  after  verdict.  If  the 
words  in  the  breach  alleging  that  the  in- 
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sfiahnenta 'wero'^  due  and  in  «rrear  to  the 
j^laiatiff" 'be. relied  nipon,  they  are  notsuffi- 
ei^fit ;  lor  coupling  the  breach  widi  the  rest 
of  the  pleading,  it  only  amounts  to  a  denial 
of  payment  under  the  circumstances  before 
disclosed.  The  reasoa  why  a  pleading  ia 
h^ed  by  verdict  is,  that  although  there 
may  be  some  defective  statement  in  it,  yet 
it  would  be '  unreasonable  to  suppose  that 
tiie  jury^  under  the  direction  of  the  Judge< 
would-  hiLve  found  their  verdict  without 
be«ftg  ^satisfied  as  to  the  facts  defectively 
stated,  but  involved  in  the  averment.  It 
ia  therelore  important  to  look  at  the  iasues; 
and  here  thece  does  not  i^pear  to  have  been 
any  means  of  raising  the  question,  whether 
coal  had  been  Ibund.  It  ia  said  that  the 
defi^ndant  qannot  take  the  objection  that 
no  coal  was  found,  because  he  has  pleaded 
over  without  traversing.  But-  it  was  not 
open  to  the  defendant  to  traverse  that  the 
instalmeiits  were  due,  that  being  rather  a 
conclusion  of  law  than  of  fact;  and  if  he 
had  traversed  the  averment  in  the  decl^a^* 
tion,  he.  could  only  have  put  the  plaintiflf 
to  prove  the  esiatence  of  coal,  not  that  ooal 
had  been  found.  If  the  declaration  begood* 
the  liability  of  the  defendant  may  go  on  as 
long  as  any  eoal  exists^  whether  it  be  worth 
winning  or  not*  The  case  of  Sieklemare  v^ 
ThisUeion^  relied  on  in  the  court  below,  is 
directly  in  favour  of  the  defendant- 
Hv^h  HiUi  in  reply. 

Cuf^  adv.  vfUtw 

Lord  D^ixav,  CJ.  (June>6th,  1848,) 
delivered  the  judgment  of  the  Court  (9,)i, 
-^This  is  an  action  of  covenant  on  an  in-* 
denture,  whereby  the  plaintiff  conveys  to 
the  defendant  and  his  heirs  all  the  coal 
lying  and  being  within  and  under  certain 
premisesi  and  the  defendant  covenants  to 
pay  40/.  for  every  statute  acre  of  coal 
which  should  be  found  within  or  under  the 
premises,  and  until  the  said  price  or  con- 
sideration  fer  the  said  coal  should  be  fully 
paid,  to  pay  40/.  per  annum  by  half-yearly 
payments,  on  the  drd  of  January  and  the 
3rd  of  July,  commencing  from  thje  date  of 
the  indenture  (viz.  the  2nd  of  July  1 844% 
whether  the  whole  of  an  acre  of  the  said 


(9)  Ths  Judges  pr««siit  were  Lord  Penman, 
C.J.,  Patteson,  J.,  Coleridge,  J.,  Coltmin,  J., 
Maule,  J.,  Cre«8well|  J.,  Erie,  J.,  tnd  Williams,  J. 
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coal  should  in  any  such  year  be  gotten  or 
not.  The  declaration  avers  that  at  the  time 
of  the  making  of  the  indenture  there  was 
within  and  under  the  premises  a  large 
quantity,  and  that  a  large  quantity  still 
remained;  but  it  does  not  aver  that  any 
coals  were  found  or  gotten.  The  question 
is,  whether  the  finding  of  coal  is  a  condition 
precedent  to  the  plaintiff's  recovering  the 
annual  sum  of  40/.  It  appears  to  us  that 
it  is  not.  The  parties  seem  to  have  assumed 
that  there  were  coals  within  and  under  the 
premises,  and  the  indenture  operates  as  an 
absolute  sale  and  conveyance  of  that  coal  to 
the  defendant,  but  without  any  covenant 
on  his  part  to  work  or  get  that  coal.  The 
words  of  the  conveying  part  are,  "all  the 
coals  lying  and  being  within  and  under  the 
premises.*'  Whether  the  defendant  at  any 
time  should  think  fit  to  find  and  get  them 
was  left  enturely  to  his  will  and  pleasure. 
The  consideration  money  is  40/.  per  acre 
for  coals  found,  not  for  coals  gotten.  By 
the  word  "  found,"  we  apprehend  the  parties 
to  mean  "ascertained  to  lie  and  be."  It 
is  necessary  that  the  quantity  should  be 
ascertained  at  some  time,  in  order  to  ^x  the 
ultimate  amount  of  the  consideration  money. 
That  quantity  might  be  found  and  ascer- 
tained without  working  or  getting  the  coal. 
Who  then  is  the  proper  person  to  find  and 
ascertain  the  quantity  ?  Not  the  plaintiff, 
for  he  had  parted  with  all  his  interest  in 
and  possession  of  the  coal,  but  the  defen- 
dant who  has  taken  them.  In  order  to 
secure  his  so  finding  and  ascertaining  the 
quantity,  the  covenant  of  the  defendant  to 
pay  40/.  per  annum  till  the  consideration 
money  should  be  fully  paid  is  inserted; 
otherwise,  as  there  is  no  covenant  to  work 
or  get  the  coal,  the  quantity  might  never  be 
ascertained.  The  right  of  the  plaintiff  to 
sue  for  the  annual  sum  is  absolute  and 
without  condition,  and  if  by  finding  and 
ascertaining  the  quantity  of.  the  coal,  and 
paying  the  annual  sum  stipulated,  the 
defendant  has  fully  paid  the  consideration 
money  for  the  purchase  of  the  coal,  it  is  for 
him  to  plead  those  facts.  We  think  then 
that  the  plaintiff  is  entitled  to  keep  his 
verdict,  and  that  the  judgment  of  the  Court 
below  should  be  reversed. 

Judgment  reversed. 


} 


COOKE  V.  BLAKE. 


.      1847. 

July  3.* 

Trespass  —  Right  of  Way —  Grant  — 
Merger —  Termination  of  Trustee* s  Estate 
— Plea  ding — Non  concessit. 

Trespass  for  breaking  and  entering  the 
close  of  the  plaintiff.  PUas— firsts  right  of 
way  under  the  Prescription  Act;  secendj 
a  user  of  the  way  for  forty  years.  RepU^ 
cation  to  the  first  plea,  that  the  corporation 
of  L.  being  seised  in  fee  of  the  locus  in  quo, 
demised  it  to  H,  for  a  term  of  lives  and 
years  ;  that  the  corporation  delivered  seisin 
of  the  same  to  H,  who  became  seised  of  the 
said  term,  and  that  the  said  term  so  demised 
was  existing  in  full  forcg.  Replication  to 
the  second  plea  stated,  as  in  the  former  re- 
plication, the  seisin  and  possession  of  H.  for 
the  said  term,  and  that  H,  being  so  seised  of 
the  locus  in  quo,  and  during  the  continuance 
of  the  seisin,  by  indenture  between  C.  of  the 
first  part,  H.  of  the  second  part,  and  J/. 
%  W.  of  the  third  part,  granted  to  M.  %  W, 
a  right  of  way  over  the  said  close.  Re» 
joinder  to  first  replication  traversed  the 
existence  of  the  term  during  the  period  of 
twenty  years  in  the  plea  mentioned.  Re~ 
joinder  to  second  replication,  thai  H.  did  not 
grant  to  M.  ^  W.  the  right  of  way  modo 
et  forrod.  At  the  trial,  it  appeared  that  the 
corporation  of  L,  being  seised  in  fee  of  the 
locus  in  quo,  by  indenture  of  the  17  th  of 
February  1800,  demised  the  same  to  H.for 
a  term  of  lives  and  years.  By  indenture  ef 
the  2Srd  of  July  1803,  H.  assigned  to  C. 
his  interest  in  the  demised  premises^  to  secure 
payment  of  1,200/.  lent  by  C.  to  //.  By 
indenture  of  the  dth  of  February  1804,  re- 
citing the  two  former  indentures,  and  also 
that  H.  had  agreed  to  sell  part  of  the  land 
to  M.  S^  W.for  a  sum,  out  of  which  the  sum 
due  from  H.  should  be  paid  to  C,  C.  bar- 
gained, sold,  assigned,  and  transferred,  and 
H.  granted,  bargained,  sold,  assigned,  and 
transferred  to  M,  S^  W.  part  of  the  demised 
premises,  together  with  the  right  of  way  » 
question,  /n  1812  H.  died,  having  made 
his  will,  whereby,  after  bequeathing  his 
estates  to  his  wife  for  life,  he  devised  the 
same,  after  her  death,  to  J.  ^  M.  in  manner 
following,  "  upon  trust  to  pay  and  apply  t^ 
rents,  issues,  and  profits  of  the  setme  to  and 
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fw  the  life  and  benefit  of  my  daughter  Mary 
and  her  assigns  during  her  life,  and  inde^ 
pendent  of  her  present  or  any  future  hus^ 
band ;  and  from  and  after  the  decease  of 
my  said  daughter,  I  give,  devise,  and  be» 
^ueath  my  real  and  leasehold  estates  as 
aforesaid,  unto  and  equally  among  all  and 
every  the  children  of  my  said  daughter 
Mary,  share  and  share  alike,  as  tenants  in 
common,"  In  1816  the  wife  of  H,  died. 
By  indenture  of  the  lUh  of  December  1817, 
the  corporation  of  L,  assigned  to  the  trustees 
the  reversion  in  fee  simple  of  the  locus  in 
quo  : — Held,  that  as  the  trustees  took  only 
an  estate  during  the  life  of  Mary,  the  lease 
for  lives  did  not  merge  in  the  grant  of 
the  reversion  ;  secondly,  that  the  rejoinder 
to  the  second  replication  only  put  in  issue 
the  fact  of  a  grant,  and  that  the  seisin  of 
H,  was  admitted. 

Trespass.  The  declaration  was  for  break- 
ing and  entering  a  certain  close  and  yard 
of  the  plaintiff,  situate  in  Liverpool,  and 
belonging  to  a  certain  dwelling-house  of 
the  plaintiff. 

The  defendant  (amongst  other  pleas) 
pleaded,  thirdly,  under  the  Prescription  Act, 
2  &  3  Will.  4.  c.  71,  a  private  right  of  way 
over  the  said  close,  enjoyed  for  twenty 
years ;  and,  fourthly,  a  plea  of  forty  years' 
user. 

Replication  to  the  third  plea,  that  before 
the  commencement  of  the  said  period  of 
twenty  years  in  the  said  plea  mentioned, 
and  before  any  user  of  the  said  supposed 
right  of  way  in  that  plea  mentioned,  and 
before  and  at  the  time  of  the  making  of 
the  indenture  next  hereinafter  mentioned, 
the  mayor,  bailiffs,  &c.  of  the  borough  of 
Liverpool,  &c.  were  seised  in  their  demesne 
as  of  fee,  of  and  in  the  said  close  and  yard 
in  which,  &c.,  and  being  so  seised,  hereto- 
fore and  before  any  user  of  the  said  supposed 
right  of  way  in  the  said  plea  mentioned,  to 
wit,  &c.,  by  a  certain  indenture  then  made 
between  the  said  mayor,  bailiffs,  &c.  of  the 
one  part,  and  Thomas  Herbert  of  the  other 
part,  (which  said  indenture  having  been  lost 
by  lapse  of  time,  the  defendant  cannot  pro- 
duce to  the  Court  here,)  the  said  mayor, 
bailiffs,  &c.  did  demise,  grant,  let,  and  to 
farm  let  to  the  said  Herbert,  his  executors, 
&c.  the  said  close  and  yard  in  which,  &c., 
to  have  and  to  hold  the  same  with   the 


appurtenances  unto  the  said  T.  Herbert, 
his  executors,  &c.  for  the  term  of  the  several 
and  natural  life  and  lifes  of  Mary  Herbert, 
daughter  of  the  said  T.  Herbert,  John  Cukit, 
and  J.  A.  Jee,  and  the  life  of  the  survivor 
of  them,  and  for  the  further  term  of  twenty- 
one  years  next  after  such  survivor's  decease, 
under  the  yearly  rent,  and  subject  to  the  cove- 
nants and  provisoes  in  the  said  indenture  con- 
tained ;  and  the  said  mayor,  bailiffs,  &c.  then, 
to  wit,  on  &c.  delivered  seisin  of  the  said  close 
and  yard  in  which,  &c.  to  the  said  T.  Her- 
bert, by  virtue  of  which  said  demise  the  said 
T.  Herbert  then  became  and  was  seised  and 
possessed  of  the  said  close  and  yard  in 
which,  &c.,  with  the  appurtenances,  for  the 
said  term  so  to  him  thereof  granted  as  afore- 
said. That  for  and  during  the  whole  of 
the  said  period  of  twenty  years,  in  the  said 
plea  mentioned,  and  at  the  said  seiieral 
times  in  the  said  declaration  and  plea  re- 
spectively mentioned,  the  said  J.  A.  Jee, 
one  of  the  lives  mentioned  in  the  said  lease, 
was  living,  and  the  said  term  so  demised 
and  granted  by  the  said  mayor,  bailiffs,  &c. 
of  and  in  the  said  close  and  yard  in  which, 
&c.  was  existing  in  fuU  force  and  unde- 
termined, and  not  expired,  surrendered,  for- 
feited, or  otherwise  become  void.  Verifi- 
cation. 

Replication  to  the  fourth  plea,  after  stat- 
ing the  grant  to  T.  Herbert,  as  in  the  for- 
mer replication,  went  on  to  aver  that  T. 
Herbert,  being  so  seised  of  the  said  close 
and  yard  in  which,  &c.,  and  during  the 
continuance  of  the  said  demise,  to  wit,  on 
the  9th  of  February  1804,  &c.  by  a  certain 
indenture  then  made  between  one  J.  Cukit 
of  the  one  part,  the  said  T.  Herbert  of  the 
second  part,  and  T.  Morland  and  J.  William- 
son of  the  third  part,  (which  said  indenture, 
being  in  the  possession  of  the  defendant, 
the  plaintiff  cannot  produce  the  same  to  the 
Court  here,)  the  said  T.  Herbert  did  grant 
unto  the  said  Morland  and  Williamson,  their 
executors,  &c.  liberty  of  ingress,  egress,  and 
regress  into  and  out  of  the  said  close  and  yanl 
in  which,  &c.  for  and  during  the  residue  of 
the  said  term  by  the  said  last-mentioned  in- 
denture created  and  granted  ;  that  during  a 
part  of  the  s^id  period  of  forty  years  in  the 
said  plea  mentioned,  to  wit,  during  ten  years 
thereof,  the  respective  occupiers  of  the  said 
messuages  in  the  said  plea  mentioned  had 
used  and  enjoyed  the  said  liberty  of  ingress. 
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egress,  and  regress,  or  right  of  way  for 
themselves  and  their  servants,  to  go,  return, 
pass,  and  repass  on  foot  from  the  said  mes- 
suage towards,  into,  througbi  over,  and 
along  the  said  close  and  yard  in  which,  &c., 
and  from  thence,  &o.  at  all  times  of  the 
year,  at  his  and  their  free  will  and  pleasure, 
a8^in  the  said  second  plea  alleged  (being  the 
said  liberty  of  ingress,  egress,  and  regress, 
or  right  of  way  aforesaid)  under  and  by 
virtue  of  the  said  grant  tbereof,  by  the 
said  T.  Herbert,  and  not  otherwise.  Veri- 
fication. 

Rejoinder  to  the  replication  to  third  plea, 
that  the  said  term  so  demised  and  granted 
by  the  said  mayor,  &c.  of  and  in  ^e  said 
close  and  yard  in  which,  &c.  was  not  so 
existing  in  manner  and  form  as  in  the  said 
replication  mentioned  for  and  during  the 
whole  or  any  part  of  the  said  period  of 
twenty  years  in  the  said  third  plea  men- 
tioned modo  eiformd. 

Rejoinder  to  the  replication  to  the  fourth 
plea,  that  the  said  T.  Herbert  did  not  grant 
to  the  said  Morland  and  Williamson,  their 
executors,  &c.,  liberty  of  ingress,  egress  and 
regress  into,  through,  and  out  of  the  said 
close  and  yard  in  which,  &c.  for  and  during 
the  residue  of  the  said  term  in  the  said  in- 
denture in  the  said  replication  mentioned 
and  granted,  modo  eiformd. 

This  cause  came  on  to  be  tried  before 
Rolfe,  B.,  at  the  Liverpool  Spring  Assizes 
for  1847,  when  it  appeared  that  by  inden- 
ture dated  the  17  th  of  February  1800,  the 
mayor,  bailiffs,  &c.  of  Liverpool  being 
seised  in  fee  demised  amongst  other  pre- 
mises the  (locus  in^uoj  to  T.  Herbert,  for 
the  several  lives  of  M.  Herbert,  Cukit, 
and  Jee,  and  the  survivor  of  them,  and  for 
twenty-one  years  after  the  death  of  the 
survivor.  Herbert  took  possession ;  and  by 
an  indenture,  dated  the  2drd  of  July  1803, 
between  himself  of  the  first  part  and  Cukit 
of  the  other  part,  reciting  the  indenture  of 
the  17th  of  February,  1800,  granted, 
bargained,  sold,  assigned,  transferred,  and 
set  over  the  demised  premises  to  Cukit  for 
the  several  lives  of  the  said  M.  Herbert, 
Cukit,  and  Jee,  and  for  the  life  of  the  sur- 
vivor, and  for  the  term  of  twenty-one  years 
from  the  death  of  such  survivor,  upon  trust 
at  any  time  to  sell  the  same  for  the  purpose 
of  securing  payment  to  Cukit  of  1,200/. 
lent  by   Cukit  to  Herbert,  with  interest. 


On  this  second  indenture,  ameiiiofsiidiiin  oi 
livery  of  seisin  waa  indorsed,  and  it  was 
further  proved  that  Herbert  had  always 
been  in  possession  of  the  premises.  By  a 
third  indenturOi  dated  the  9th  of  Fefamary 
1804,  between  Cukit  of  the  first  part,  T. 
Herbert  of  the  second  part,  and  Moriand 
and  Williamson  of  the  third  part,  after 
reciting  the  two  former  indentures,  and  also 
reciting  that  there  was  then  due  to  Cukit 
the  principal  sum  of  l,200i.,  and  that  T. 
Herbert,  with  the  consent  of  Cukit,  had 
come  to  an  agreement  with  the  aaid  Mor- 
land and  Williamson  for  the  absolute  ssle 
imd  disposal  to  them  of  part  of  the  pre- 
mises so  as  before  mentiooed  demised  to 
T.  Herbert  for  the  sum  of  1,500L,  ont  of 
which  sum  it  had  been  agreed  that  die  sum 
of  1,200/.  should  be  paid  to  the  said  Cnkit 
and  the  residue  to  the  said  T.  Herbert,  it 
was  witnessed  that  in  condderation  of 
1,200/.  paid  by  the  said  Morland  and 
Williamson  to  the  said  Cukit  by  and 
with  the  direction  and  consent  of  the 
said  T.  Herbert,  testified  by  his  being 
made  a  party  to  and  executing  thoas 
presents,  and  also  in  consideration  of 
the  sum  of  300/.  by  the  said  Moriand 
and  Williamson' paid  to  T.  Herbert,. be, 
the  said  Cukit,  at  the  request  and  by  the 
direction  and  appointment  of  T.  Herbeitt 
testified  as  aforesaid,  granted,  bargained, 
sold,  assigned,  transfemd,  and  aet  over, 
and  the  said  T.  Herbert  granted,  iMigained, 
sold,  assigned,  transfeixed,  and  set  over, 
ratified,  and  confirmed,  widi  the  said  Mor- 
land and  Williamson,  all  that  piece  or  panel 
of  land,  &c.  (being  part  of  the  premises 
demised  to  T.  Herbert  by  the  said  mentioBed 
indenture),  together  wiUi  liber^  of  ingress, 
egress,  and  regress,  in  and  throu^  a  gafee* 
way  to  the  front  of  Wood  Street,  and  a 
common  yard  behind  the  same,  ftc,  to 
have  and  to  hold  the  said  piece  or  pared  of 
land,  &c.,  with  the  appurtenances,  unto  the 
said  T.  Morland  and  J.  Williamson, 
executors,  &c.,  as  tenants  in  common 
not  as  joint  tenants,  from  the  day  of  the  date 
thereof  for  and  during  the  tenn  of  the 
natural  and  seyeral  life  and  lives  of  the 
said  M.  Herbert,  Cukit,  and  Jee^  and  lor 
the  life  of  the  survivor  of  them,  and  for  the 
further  term  of  twenty-one  years  next  after 
the  death  of  such  survivor. 

It  also  appeared  that  in  the  year  1812  T. 
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Herbert  died,  baying  on  die  28tb  of  Marcb 
1812,  duly  made  hif  last  will  and  testament, 
wbereby,after  bequeathingallbis  freehold  and 
leasebold  estates  to  his  wife  for  her  life,  he 
devised  the  premises  in  qnestion  as  follows : 
— ''And  I  give,  devise,  and  bequeath  all 
the  rest,  residue,  and  remainder  o£  my  real 
and  leasehold  estates,  from  and  after  the 
decease  of  my  wd  wife,  unto  William  Field 
and  William  Moss,  of  &c.,  to  hold  to  them 
and  the  survivor  of  them,  his  executors, 
administrators  and  assigns,  according  to 
the  respective  estates,  rights,  and  interests 
whereof  I  may  be  possessed,  of,  in  and  to 
the  sattie  respectively,  upon  trust  to  pay 
and  apply  the  rents,  issues,  and  profits  of 
the  same  residue  and  remainder  of  my  real 
and  leasehold  estates  to  and  for  the  use  and 
benefit  of  my  said  daughter,  Mary  Jee,  and 
her  assigna,  during  her  life,  independent  of 
her  present  or  any  her  future  husband ;  and 
from  and  after  the  decease  of  my  said 
daughter,  Mary  Jee,  I  give,  devise,  and 
bequeath  all  the  said  residue  and  remainder 
of  my  real  and  leasehold  estates,  as  last 
aforesaid,  unto  and  equally  among  all  and 
every  the  children  of  my  said  daughter 
Mary  Jee,  lawfully  to  be  begotten,  share 
and  share  alike,  to  take  as  tenants  in  com- 
mon, and  not  as  joint  tenants ;  and  if  the 
said  Mary  Jee  shall  die  without  leaving 
lawful  issue  her  surviving,  then  I  give, 
devise,  and  bequeath  such  residue  and 
remainder  as  aforesaid  unto  my  grand- 
daughter Mary  Ann  Shaw,  her  heirs,  execu- 
tors, &c." 

T.  Herbert's  wife  died  in  the  year  1816; 
and  in  the  following  year,  by  a  fourth 
indenture  of  the  11th  of  December  1817# 
between  the  mayor,  bailiffs,  &c,  of  Liver- 
pool,  of  the  one  part,  imd  William  Field 
and  William  Moss  (the  trustees  named 
and  appointed  in  and  by  the  will  of  T. 
Herbert)  of  the  other  part,  after  reciting 
the  indenture  of  the  17th  of  February  1800, 
also  reciting  that  the  said  W.  Field  and 
W.  Moss,  as  trustees  of  the  said  late  T. 
Herbert,  were  entitled  to  the  said  piece  of 
land,  &c.  for  the  remainder  of  the  said  in- 
denture of  lease,  and  that  they  had  agreed 
with  the  said  mayor,  bailifis,  &c.  for  the 
purchase  of  the  reversion  and  inheritance 
in  fee  simple  of  and  in  the  same,  expectant 
on  the  determination  of  the  said  indenture 
of  lease,  it  was  witnessed,  that  in   con- 


sideration of  5322.  to  the  said  mayor,  bai" 
Ms,  &c.  by  the  said  W.  Field  and  W.  Moss 
paid,  the  said  mayor,  bailiffs,  &c.  granted, 
bargained,  sold,  aliened,  released,  and  con- 
firmed unto  the  said  W.  Field  and  W.  Moss, 
as  trustees  as  aforesaid,  their  heirs  and 
assigns,  all  that  the  reversion  in  fee  simple 
expectant  and  to  take  efifoct  in  possession 
immediately  from  and  after  the  determina- 
tion of  the  several  estates  and  terms  for 
lives  and  years  granted  by  the  said  recited 
indenture  of  lease  of  and  in  all  that  piece  or 
parcel  of  land,  &c.,  to  have  and  to  hold  the 
said  reversion  in  fee  simple  so  expectant 
as  aforesaid,  thereby  granted  and  released 
of  and  in  the  said  hereditaments  and  pre- 
mises, &c.,  unto  the  said  W.  Field  and 
W.  Moss,  their  heirs  and  assigns,  to  the  only 
proper  use  and  behoof  of  them  the  sa^ 
W.  Field  and  W.  Moss,  their  heirs  and 
•ssigns,  for  ever,  to  the  uses  Kod  upon  the 
trusts  and  to  and  for  the  several  ends, 
intents,  and  purposes  mentioned,  expressed, 
and  declared  in  and  by  the  last  will  and 
testameot  of  the  said  T.  Herbert,  deceased, 
and  for  no  other  use,  trust,  intent,  or  purpose 
whatsoever. 

In  the  year  1820  Mary  Jee,  the  daughter 
of  T.  Herbert,  died. 

On  the  trial  it  was  contended,  by  the  coun- 
sel for  the  defendant,  first,  that  the  issue  on 
the  third  plea  ought  to  be  found  for  him, 
inasmuch  as  the  trustees  under  the  will  of 
T.  Herbert  took  an  absolute  legal  estate  in 
the  demised  premises,  and  that  therefore 
the  lease  for  hves  had  merged  in  the  grant 
of  the  reversion.  The  defendant's  counsel 
further  contended,  that  the  issue  on  the 
fourth  plea  ought  also  to  be  found  for  the 
defendant, — fint,  because  at  the  time  of 
the  supposed  grant  Herbert  had  no  estate 
in  the  demised  premises,  and  consequently 
that  the  grant  could  not  operate  as  his 
grant ;  and,  secondly,  that  on  the  face  of 
Uie  instrument  itself^  considering  the  re- 
citals, Herbert  did  not  appear  to  grant  the 
right  of  way.  On  the  other  hand,  it  was 
contended,  on  the  part  of  the  plaintiff,  as  to 
the  issue  on  the  third  plea,  that  the  legal 
estate  which  the  trustees  took  in  the  pre- 
mises was  limited  to  the  life  of  Mary  Jee ; 
and  as  to  the  issue  on  the  fourth  plea  it 
was  m^ed,  that  the  rejoinder  admitted  the 
seisin  of  Herbert,  and  only  put  in  issue 
the  fact  of  the  grant ;  and  further,  that  if 
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the  seisin  was  admitted,  the  indenture 
shewed  on  the  face  of  it  a  grant  by  Her- 
bert. A  verdict  was  found  for  defendant 
on  both  issues,  leave  being  reserved  for  the 
plaintiff  to  move  to  enter  the  verdict  for  him. 

Knowles  having  accordingly  obtained  a 
rule, — 

Cromptott  shewed  cause  (June  22). — ^As  to 
the  third  plea  the  question  is,  did  the  lease  for 
lives  merge  in  the  grant  of'  the  reversion  ? 
We  shew  that  Herbert  devised  to  two  par- 
ties, according  to  the  estate  he  had.  The 
words  of  the  will  are  quite  large  enough  to 
vest  the  whole  legal  estate  in  the  trustees, 
and  there  is  nothing  to  shew  that  the 
primd  facie  meaning  of  the  words  should 
not  be  taken.  It  would  be  just  as  well 
that  the  children  should  take  an  equitable 
as  a  legal  interest,  and  probably  better. 
Then  the  trustees,  having  the  absolute  legal 
estate,  the  term  granted  by  the  indenture  of 
lease  would  merge  in  the  subsequent  grant 
of  the  reversion,  and  the  issue  on  the  third 
plea  be  properly  found  for  the  defendant. 
As  to  the  fourth  plea  the  question  is,  did 
Herbert  grant  the  right  of  way  ?  The  deed 
of  the  9th  of  February  1804,  which  was  put 
in  to  prove  it,  shewed  a  grant  by  Cukit, 
and  not  by  Herbert  The  whole  of  this 
deed  must  be  taken  together,  and  looking 
at  the  whole  it  shews,  ex  facie^  that  Her- 
bert had  no  right  to  grant.  Then  a  grant 
without  right  is  absolutely  void.  This 
question  is  properly  raised  on  non  conceaait 
In  BaddeUy  v.  Zappfn^u'e2/(l),Wilmot,  J. 
says,  "  Non  concessit  puts  the  operation  of 
the  grant  in  question" — Taylor  v.  Need- 
ham  (2).  We  traverse  here  the  efficiency  of 
the  deed ;  we  do  not,  therefore,  admit  the 
seisin.  The  law  on  this  subject  is  laid 
down  in  a  note  to  The  King  v.  the  Inhabit 
tants  of  Great  Wakering  (3),  Eden*s  case 
(4),  Martaine  v.  Hardy  (5).  There  could 
be  no  estoppel  here,  because  the  effect 
appears  on  the  case  itself.  We  could  not 
directly  traverse  the  seisin. 

[Parke,  B.<— But  you  might  have  shewn 
that  it  had  ceased :  roust  you  not,  there- 
fore, be  taken  to  admit  its  continuance?] 

(1)  8  Barr.  1545. 

(2)  2  Taunt  278. 

(S)  3  Nev.  U  Man.  47 ;  8.c.  S  Law  J.  Rep.  (m.s.) 
M.C.51. 

(4)  6  Rep.  15  b. 

(5)  Dyer,  122  ft. 


Hynde's  case  (6),  Helyer*s  case  (7).  The 
law  is  laid  down  in  Stephen  on  PUading, 
p.  228.  In  Cowlishawv.  Cheslyn  (8),  the 
argument  seems  not  to  have  brought  the 
old  cases  before  the  Court.  That  case  was 
an  action  of  trespass  qu,  el.  fr.  The  defen- 
dant pleaded  that  A.  C.  was  seised  in  fee, 
and  being  so  seised  g^ranted  a  right  of  way 
by  non-existing  grant.  The  plaintiff  re- 
plied by  traversing  the  grant.  Held,  that 
it  was  not  competent  on  that  issue  to  shew 
that  A.  C.  was  not  seised  in  fee,  for  the 
purpose  of  rebutting  the  presumption  of 
the  grant ;  also,  in  that  case,  the  plaintiff 
might  have  traversed  that  A.  C.  was  seised 
in  fee. 

Knowles  and  AspinaU^  contrik.— -First, 
the  leasehold  interest  did  not  merge  in  the 
grant  of  the  reversion  to  Herbert's  trustees. 
It  cannot  be  presumed  that  the  trustees  did 
anything  except  what  was  necessary  to  carry 
out  their  trusts,  which  was  to  collect  the  rents 
and  profits,  and  then  pass  the  estate  to  those 
who  should  be  entitled.  It  was  never  con- 
templated that  there  would  be  an  attempt 
to  divide  the  piece  of  land  into  compart- 
ments, and  give  the  right  of  way  to  the 
holder  of  each.  The  right  of  way  originally 
granted  was  appurtenant  to  the  whole.  Now 
they  want  to  divide  the  premises,  and 
establish  a  right  of  way  in  respect  to  eadi 
division.  The  words  of  the  wiU  are  express : 
their  meaning  clearly  is,  ''  I  give  die  trus- 
tees the  estate,  to  hold  during  the  life  of 
Mary ;  and  at  her  death  I  give  the  same 
property  to  be  divided  amongst  the  children.'* 
The  trust  evidently  terminates  with  Uie  life 
of  Mary ;  and  the  rule  is,  that  trustees  take 
such  an  estate  only  as  the  nature  of  the 
trust  requires.  Here  it  is  not  acquired  after 
the  deatii  of  Mary. 

[RoLFE,  B. — Suppose  the  rents  are  pay- 
able on  Michaelmas-day,  and  Mary  dies  the 
day  after,  how  are  the  trustees  to  get  the 
rent?] 

They  certainly  could  not  distrain ;  but 
that  difficulty  is  the  same  in  all  the  cases. 
There  is  nothing  to  distinguish  the  case  of 
Edwards  v.  Symons  (9)  from  that  before  the 
Court  There  A.  devised  his  estate  to  trus- 
tees for  the  maintenance  of  his  six  younger 

(6)  4  Rep.  71. 

(7)  6  Rep.  24  a. 

(8)  1  Cr.  &  Jer.  48. 

(9)  6  Taunt.  213. 
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children  ;  and,  immediately  on  the  youngest 
attaining  the  age  of  twenty-one,  then  to  his 
said  six  children,  B,  C,  &c.,  and  the  sur- 
vivor and  survivors  of  them,  their  heirs,  &c. 
as  tenants  in  common ;  and  it  was  held,  that 
B.  having  died  without  issue  and  intestate, 
ailer  the  testator's  death,  and  before  the 
coming  of  age  of  the  youngest  child,  had  at 
the  time  of  his  death  a  fee  simple  estate  in 
reversion  in  one  sixth  part — Doe  d.  Budden 
v.  Harris  (10). 

[Parke,  B. — He  gives  the  residue  to 
the  children  in  terms  as  distinct  and  clear 
as  he  gives  to  the  trustees.  We  all  think 
that,  under  this  will,  the  estate  of  the  trus- 
tees ceases  with  the  life  of  Mary.  The 
issue  on  the  third  plea  must,  therefore,  be 
found  for  the  plaintiff.] 

Then  as  to  the  deed  of  the  9th  of  Feb- 
ruary 1804,  this  clearly  operates  as  the 
grant  of  Herbert.  If  it  be  critically  looked 
at  it  will  be  seen  that  the  word  "  grant''  is 
only  made  use  of  by  Herbert.  The  words 
used  by  Cukit  are  those  only  of  a  bargain 
and  sale ;  and  a  right  of  way  will  not  pass  by 
bargain  and  sale.  The  deed  recites  livery 
of  seisin ;  and  the  Court  can  only  decide 
from  what  appears  on  the  face  of  the  deed. 
The  land  to  be  demised  is  described  to  be 
part  of  the  land  demised  to  Herbert.  The 
words  of  Herbert  are  larger  than  those  of 
Cukit ;  and  it  does  not  appear,  on  the  face 
of  the  deed,  that  Cukit  had  any  right  to 
grant,  but  rather  that  he  had  not.  The 
words  used  by  Cukit  will  not  pass  a  right 
of  way — Baudeley  v.  Brook  (\\), 

[Parke,B. — It  does  not  appear  on  the  face 
of  the  deed  that  the  tenement  was  ever  con- 
veyed to  Cukit  at  all.] 

Then  the  fact  of  a  grant  by  Herbert 
appearing  on  the  face  of  the  deed,  the  issue 
on  the  fourth  plea  must  be  found  for  the 
plaintiff  as  the  rejoinder  of  non  concessit 
admits  the  seisin  of  Herbert.  On  the  point 
of  pleading,  Cowlishaw  v.  Cheslyn  is  ex- 
pressly in  point;  nor  are  the  cases  cited 
by  the  other  side  at  all  inconsistent  with  the 
decision  in  that  case.  In  Baddeley  v.  Zep- 
pingwell,  the  question  was  on  a  copyhold 
estate,  and  the  only  matter  in  dispute  was, 
whether  the  right  person  had  been  admitted. 
Then  they  would  not  have  been  allowed  to 


dispute  the  fact  pf  the  seisin.  In  Eden's 
case  the  argument  was  put  as  in  that  of 
Morris  v.  Dimes  {12)  ;  and  there  the  Court 
did  not  decide  upon  the  present  point.  By 
analogy  to  the  rules  of  pleading  it  would  be 
anomalous  to  allow  these  facts  to  be  put  in 
issue  by  the  traverse  of  another.  The  case 
of  Cowlishaw  v.  Cheslyn  is  expressly  in 
point. 

Cur,  adv.  vuU. 

The  judgment  of  the  Court  was  subse- 
quently delivered  (July  3)  by — 

Parke,  B.— The  only  question  which 
remained  for  consideration  in  this  case 
was,  how  the  issue  ought  to  have  been 
found  on  the  rejoinder  to  the  replication 
to  the  fourth  plea.  That  replication  states 
that  the  corporation  of  Liverpool  were 
seised  in  their  demesne  as  of.  fee  of  the 
locus  in  quo,  and  being  so  seised,  by  inden- 
ture between  the  corporation  and  Herbert, 
demised  it  to  Herbert  and  his  executors, 
administrators,  and  assigns  for  three  lives 
and  twenty-one  years  ;  that  the  corporation 
delivered  seisin  to  Herbert,  who  thereby 
became  and  was  seised  and  possessed  of  the 
locus  in  quo,  and  that  Herbert  being  so 
seised  of  Uie  locus  in  quo,  and  during  the 
continuance .  of  the  seisin,  by  indenture 
between  Cukit  of  the  first  part,  Herbert  of 
the  second  part,  and  Morland  and  Williams 
of  the  third  part,  granted  to  Morland  and 
Williams  a  right  of  way  over  the  locus  in 
quo.  The  rejoinder  to  this  replication  is,  that 
Herbert  did  not  grant  the  right  of  way  modo 
etformd.  On  the  trial,  the  indenture  was 
produced,  which  recited  the  demise  to  Her- 
bert by  the  corporation  ;  the  assignment  of 
the  lease  by  Herbert  to  Cukit  by  way  of 
mortgage  to  secure  1,200/. ;  that  Herbert 
had  agreed  to  sell  part  of  the  land  comprised 
in  the  lease  to  Morland  and  Williamson  for 
a  sum  out  of  which  the  sum  due  from  Herbert 
should  be  paid  to  Cukit,  and  by  the  same 
indenture  Cukit,  at  the  request  of  Her- 
bert, bargained,  sold,  assigned,  and  trans- 
ferred, and  Herbert  granted,  bargained,  sold, 
assigned,  and  transferred  to  Morland  and 
Williamson,  part  of  the  demised  premises, 
together  with  the  right  of  way  in  question. 


(10)  2  Dowl.  &  R.  36. 

(11)  Cro.  Jac.  189. 


(12)  1  Ad.  &  El.  66i ;  s.  c.  3  Law  J.  Rep.  (n.s.) 
K.B.  170. 


376 


EXCHEQUER  OF  PLEAS : 


Two  objections  were  made  by  the  defen- 
dant :  first,  that  at  the  time  of  the  supposed 
grant  Herbert  had  no  estate  in  the  locus 
in  quo^  and  therefore  the  grant  did  not 
operate  as  his  grant ;  and,  secondly,  that  on 
the  face  of  the  instrument  itself,  considering 
the  recitals,  Herbert  did  not  purport  to 
grant  the  right  of  way.  To  this  it  was  an- 
swered by  the  plaintiff,  that  the  seisin  of 
Herbert  was  admitted  by  the  rejoinder,  and 
the  fact  of  the  grant  only  was  in  issue, 
and  that  the  indenture  did  prove,  if  the  sei- 
sin was  admitted,  a  grant  by  Herbert.  We 
intimated  our  opinion  that  if  the  title  of 
Herbert  to  make  the  grant  was  not  in  issue 
on  the  rejoinder  of  **  ne  grafUa  pas,**  the 
grant  in  feet  was  proved  by  the  indenture; 
so  that  the  only  question  is,  whether  the 
title  was  in  issue  upon  the  replication 
denying  the  grant.  When  in  a  plead- 
ing, one  of  several  material  and  tra- 
versable averments  is  denied,  the  others 
are  admitted  in  that  suit  (and  indeed  in 
others  between  the  same  parties,  if  the 
issue  be  joined  against  the  party  traversing), 
and  therefore  in  a  case  in  which  it  is  averred 
that  one  was  seised  in  fee  at  the  time  of  the 
grant,  and  being  so  seised  granted,  the  denial 
of  the  grant  would  seem  to  admit  the  seisin 
in  fee ;  and  this  is  the  case  of  Ccwlishaw  v. 
Cheilyn^  which  was  rightly  decided,  unless 
there  be  some  technical  rule  that  in  all 
cases  the  traverse  of  a  grant  puts  in  issue 
the  power  to  grant  Mr.  Crompton  con- 
tended that  it  did ;  but  the  authorities  dted 
do  not  support  the  position.  In  Eden*9 
ease,  the  averment  was,  that  the  Queen  was 
seised,  and  granted  by  her  letters  patent 
under  the  great  seal,  and  the  traverse  was, 
that  she  did  not  grant  the  tenements  by  the 
said  letters  patent ;  and  it  is  stated  by  Lord 
Coke  that  the  letters  patent  being  of  record 
and  shewn  to  the  Court,  cannot  be  denied, 
and  therefore  the  effect  of  the  issue  non 
eoneessit  is  that  the  Queen  had  nothing 
in  the  land,  or  that  the  tenements  did 
not  pass  by  the  letters  patent;  and  the 
same  point  was  decided  in  Hynde*s  case^ 
This  is  a  peculiarity  belonging  to  grants 
from  the  Crown,  by  reason  of  their  being 
made  by  matter  of  record.  In  Baddeley 
V.  LeppingweU,  the  denial  of  the  grant  of 
the  lord  of  the  manor  in  the  rejoinder,  where 
the  replication  stated  that  he  was  seised  in 
fee,  and  granted  to  the  plaintiff  and  an- 


other, was  held  not  to  traverse  the  adnait- 
tance  only,  but  the  power  to  admit  from 
the  nature  of  the  copyhold  tenure,  for  the 
admission  is  nothing  without  title.  The  tra- 
verse there  admitted  the  seisin  in  fee  of  the 
manor,  and  put  in  issue  the  admittance  and 
the  right  of  the  lord  so  seised  in  fee  to 
admit  Supposing  the  pleading  had  been  of 
a  surrender  to  the  lord  to  the  use  of  A.  B, 
and  a  grant  by  him  to  A.  B,  the  traverse  of 
the  grant  woi^d  have  put  in  issue  the  admit- 
tance only. 

Again,  in  Taylor  v.  Needham^  where 
Lord  Chief  Justice  MMisfield  says  that  the 
plea  of  non  demisii  puts  in  issue  the  title, 
the  dedaiution  was  on  a  quod  eum  demi' 
sisset,  it  did  not  state  the  seisin  or  Utle  aa 
a  distinct  fact.  So  it  would  be  in  an  efeet- 
ment,  if  instead  of  not  guilty  non  dansU 
were  pleaded ;  the  issue  i^ould  exclude  the 
title  of  the  lessor.  In  Martaine  v.  Hardy 
it  is  said,  that  on  a  traverse  of  a  lease  for 
years  by  parol,  it  was  held  that  the  defen- 
dant mif^t  shew  that  the  lessor  had  nothing 
in  the  land  at  the  time  of  the  demise.  No 
doubt  this  was  between  lessor  and  lessee ; 
and  thus,  Liti.  sect.  58.  applies  where  it  is 
said  the  lessee  may  say  that  the  lessor  had 
nothing  at  the  time  of  the  leaae,  unless  the 
lease  be  made  by  deed  indented;  and  Lord 
Coke  says,  in  his  comment  on  this  passage, 
he  may  plead  that  the  lessor  non  ^Isadjst,  asd 
give  in  evidence  the  other  matter.  That  the 
case  in  Dyer  was  a  case  between  lessor  and 
lessee  may  be  collected  from  the  oorapsiison 
to  a  formedon,  in  which  the  tenant  mast 
plead  non  dedU^  which  puts  in  issue  the 
title  as  well  as  the  gift,  and  in  declaratioDs  in 
formedon  the  seisin  is  not  (commonly  at 
least)  AYcrred-*- Rattall, '  Formedon,' 362, 
&c.  In  the  case  there  referred  to  in  the 
Year  Book,  43  Edw.  3.  19,  pi.  3,  in  a  writ 
of  intrusion,  where  the  seisin  and  lease  of  • 
the  ancestor  were  averred,  the  trsvene 
allowed  to  be  good  was  of  the  seisin;  so 
that  the  case  does  not  shew  that  under  the 
traverse  of  the  lease  the  title  to  the  lease 
would  have  been  in  question. 

There  is  another  case  which  has  a  most 
important  bearing  on  this  question.  It  is 
that  of  Hudson  v.  Jones  (13).  In  replevia 
the  avowant  made  title  by  grant  of  a  rever- 
sion expectant  on  an  estate  for  life  to  the 

(13)  1  Silk.  90. 
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plaintiff,  to  which  reversion  the  rent  was 
incident,  to  which  grant  the  plaintiff  attorned. 
Upon  non  concessit f  it  was  a  question  whether 
the  want  of  attornment  should  he  proved, 
and  it  was  urged,  that  on  that  plea  the 
effect  and  operation  of  the  grant  was  first 
in  issue,  and  that  the  grant,  if  ineffectual, 
was  void ;  hut  it  was  held  that  the  attorn- 
ment need  not  he  proved :  and  the  reason  of 
the  opinion  was,  hecause  it  was  traversable, 
and  what  is  not  traversed  is  admitted,  and 
the  grant  is  perfect  so  far  as  the  grantor 
can  perfect  it*  Upon  the  whole,  therefore, 
we  think  that  the  case  of  Cowlishaw  v. 
Cheslyn  was  rightly  decided;  and  that  when 
the  pleading  states  a  title  to  demise  or 
grant,  and  so  gives  an  opportunity  to  the 
opposite  party  to  traverse  it,  the  traverse  of 
the  demise  or  grant  does  not  include  the 
title,  but  only  thp  fact  of  the  grant.  The 
case  cited,  however,  does  not  precisely 
agree  with  that  now  under  consideration,  for 
there  is  no  positive  averment  here  that 
Herbert  was  seised  in  fee  at  the  time  of  the 
grant.  His  title  is  derivative;  it  is  deduced 
to  him  from  the  corporation  of  Liverpool, 
and  he  is  said  to  have  been  thereby  seised 
and  possessed,  and  being  so  seised,  and 
during  the  continuance  of  the  demise  by 
indenture  granted  the  right  of  way.  The 
question  therefore  arises,  which  the  Court, 
in  Morris  v.  Dimes,  refused  to  decide; 
we  think,  however,  that  tiie  same  reason 
applies  to  this  case  as  to  the  supposed 
case  of  a  positive  averment  of  a  seisin 
in  fee  at  the  time  of  the  grant.  By  the 
traverse  of  the  grant,  the  previous  steps  of 
the  derivative  tide  not  being  traversed  are 
admitted ;  and  supposing  that  the  statement 
of  Herbert's  being  so  seised  is  not  an  aver- 
ment that  he  was  actually  seised  at  the  time 
of  the  grant,  so  as  to  be  traversable,  it  is 
clear  that  he  must  be  presumed  to  be  so,  the 
term  continuing  until  the  contrary  is  shewn 
by  the  defendwt,  by  shewing  that  his  in- 
terest had  ceased  in  some  way— T^Ae  Bishop 
o/Meath  V.  the  Marquis  of  Winchester  {I  A) ; 
and  as  there  is  no  plea  shewing  this,  the 
seisin  of  Herbert  must  be  taken  to  continue 
to  the  time  of  the  grant :  and  then  the  only 
matter  in  issue  on  the  traverse  of  the  grant 
IS  the  grant  itself.  And  if  this  were  not  so, 
the  effect  of  denying  a  grant,  where  it  was 

(14)  10  Bli.  380 ;  s.  c.  4  CI.  &  Fin.  44/». 
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made  by  a  person  having  a  derivative  tiUe 
shewn  on  the  pleadings  from  the  owner  in 
fee,  would  be  the  same  as  a  denial  of  every 
previous  step  by  which  the  titie  to  lease  is 
shewn. 

For  these  reasons,  we  are  of  opinion  that 
the  issue  on  the  rejoinder  to  this  replication 
ought  to  be  found  for  the  plaintiff;  and 
there  must  be  a  new  trial,  unless  the  counsel 
on  both  sides  agree  to  have  the  verdict  so 
entered  to  avoid  further  expense. 

Ruie  accordingly* 


1848 
Junes 
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WALKER,  BARBER  AND  ANOTHER 
r.  MACDONALD. 


Bill  of  Exchange — Special  Indorsement 
"^Liability  of  Indorser, 

A  bill  of  exchange f  bearing  several  in- 
dorsements in  blank^was subsequently  indorsed 
by  the  defendant  to  the  plaintiffs  specially  in 
these  terms:  ''  Pay  Messrs,  B.  and  W,  S^  Co. 
or  order,  W.  Macdonald,**  Then  followed 
an  indorsement,  "  Per  proc,  of  the  Eastwood 
Company.— Thos.  Goodwill."  The  East- 
wood Company  and  the  firm  of  Messrs.  B. 
and  W.  4*  Co.  consisted  of  the  same  persons. 
The  bill  afterwards  came  into  the  hands  of 
other  parties,  and  being  presented  by  the 
holder  to  the  acceptor,  was  refused  payment 
on  the  ground  of  its  not  having  been  indorsed 
in  terms  by  B.  and  W.  8^  Co,  The  defendant, 
on  the  bill  being  returned  to  him  and  pay- 
ment demanded,  suggested  that  the  words 
"  B.  and  W.  ^  Co.*'  should  be  inserted  on  the 
biU  under  his  indorsement;  but  ultimately, 
after  his  suggestion  had  been  complied,  with, 
refused  to  pay  the  bill.  B,  TV.  8^  Co.  ac- 
cordingly brought  an  action  against  him, 
to  which  he  pleaded  non-presentment  of  the 
biU : — Held,  that  the  defendant  had  no  right 
to  restrain  the  negotiability  of  the  bill  by  a 
special  indorsement ;  that  the  presentment 
was  sufficient ;  and  that  the  plaintiffs  were 
entitled  to  recover. 

This  was  An  action  of  debt  by  the  plain- 
tiffs as  indorsees  of  a  bill  of  exchange,  dated 
the  21st  day  of  October  1846,  drawn  by  £. 
Bliss  upon  and  accepted  by  J.Williams,  for 
the  payment  to  the  order  of  the  said  £.  Bliss 
of  86/.  185.  4cf.  four  months  after  date. 
The  declaration   stated  that   the  said   £. 
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Bliss  indorsed  the  bill  to  J.  Crowley  &  Co.; 
that  J.  Crowley  &  Co.  indorsed  the  bill  to 
S.  F.  Stephens ;  that  S.  F.  Stephens  in- 
dorsed it  to  Bartlett,  Parrott  &  Co. ;  that 
Bartlett,  Parrott  &  Co.  indorsed  it  to  the 
defendant,  and  that  the  defendant  indorsed  it 
to  the  plaintiffs.  The  defendant  pleaded,  first* 
a  denial  of  the  indorsement  by  him  to  the 
plaintiffs ;  secondly,  a  denial  of  the  present* 
ment  of  the  bill  for  payment;  and  thirdly, 
a  denial  of  the  notice  of  dishonour. 

The  cause  came  on  for  trial,  before  Parke, 
B.,  at  the  Middlesex  sittings,  in  Trinity 
term,  1847»  when  a  verdict  was  found  for 
the  plaintiffs  for  the  amount  of  the  principal 
and  interest  on  the  bill,  subject  to  the 
opinion  of  this  Court  upon  the  following 

CASE. 

The  plaintiffs  produced  and  read  at  this 
trial  the  bill  of  exchange  mentioned  in  the 
pleadings,  and  which  was  as  follows  :^- 

'<  LondoB,  21it  October  1846. 

£S6  18f.  4(7. 

Four  months  after  date,  pay  to  my  order 
eighty-six  pounds  eighteen  shillings  and 
fourpence,  value  received. 

Per  proc.  Edwin  Bliss, 

Chas.  Jeffreys." 

The  indorsements  were  as  follows  :-— 

*'  Mr.  John  Williams^  bnishnaker,  Chel« 
tenham ;  per  proc.  Edwin  Bliss,  Chas.  Jef- 
freys; James  Crowley  &  Co.;  Saml.  F. 
Stephens;  Bartlett,  Parrott  &  Co. 

"  Pay  Messrs.  Barber  and  Walker  &  Co., 
or  order,  W.  Maodonald ;  Barber  and  Wal- 
ker &  Co.,  per  proc.  of  the  Eastwood  Com- 
pany, Thos.  Goodwill ;  per  proc.  Notting- 
ham and  Notts  Banking  Company,  Ade. 
Lassall,  pro  manager. 

"  Pay  Messrs.  Ormerod  and  Hardcastle, 
or  order,  Elliott  and  Cragg ;  Ormerod  and 
Hardcastle." 

There  was  also  a  reference  in  case  of 
need  at  the  bottom  of  the  back  of  the  bill, 
as  follows,  "  At  Cunliffe's,  b." 

The  above  indorsement  in  the  name  of 
"  Barber  and  Walker  &  Co.,"  was  not  on 
the  bill  prior  to  or  at  the  time  when  it  was 
presented  for  payment,  but  was  written 
upon  the  bill  afterwards,  under  the  circum- 
stances hereinafter  stated.  The  bill  of  ex- 
change in  question  was  drawn  and  indorsed 
as  mentioned  in  the  declaration,  and  was. 


previously  to  its  being  presented  for  pa3rment 
as  hereinafter  mentioned,  accepted  by  the 
drawer,  payable  at  the  London  and  West- 
minster Bank,  The  indorsement  by  the 
defendant  to  the  plaintiffs  was  a  special 
indorsement,  in  the  words  and  figures  fol- 
lowing, "  Pay  Messn.  Barber  and  Walker 
&  Co.,  or  order,  W.  Macdonald."  When 
the  bill  became  due  it  was  in  the  hands  of 
Messrs.  Jones,  Loyd  &  Cou,  bankers,  of 
London,  as  holders  thereof.  The  bill  was 
presented  on  their  behalf  for  payment,  when 
due,  at  the  London  and  Westminster  Bank, 
and  payment  was  refused  by  such  bank, 
and  the  answer  then  given  by  them  was 
**  No  advice,"  which  is  the  usual  answer 
when  country  bills  are  zeftised  payment; 
and  that  answer  was  given  at  once,  without 
referring  to  the  indorsements.  At  the  time 
of  such  presentment  the  indorsement "  Bar- 
ber and  Walker  &  Co."  was  placed  thereon 
under  the  ciroumstances  hereinafter  ttated ; 
all  the  other  indorsements  above  set  out 
were  on  the  bill  at  the  time  of  the  said  pre- 
sentment. After  the  dishonour,  Messn. 
Jones,  Loyd  8c  Co.  took  the  bill  to  Messrs. 
Cunliffe  &  Co.,  but  they  reftised  to  take  up 
such  bill  in  consequence,  as  they  stated,  of 
the  want  of  indorsement  in  the  name  of 
"  Barber  and  Walker  &  Co."  Dae  notice 
was  given  to  the  defendant  by  the  plaintiffs, 
and  in  due  tima. 

The  plaintiffs  after  receipt  and  in  conse- 
quence of  the  last-mentioned  letter  wrote 
the  indorsement  of  "  Barber  and  Walker  & 
Co."  on  the  said  bill,  in  the  manner  in 
which  the  same  now  appears,  as  stated  in 
this  case,  and  immediately  returned  the  bill 
to  the  defendant,  who  thereupon  returned 
the  same  to  the  plaintiffs.  The  plaintiffs 
proved  at  the  trial  that  they  were  the  parties 
and  the  only  parties  constituting  the  several 
firms  of  Barber  and  Walker  &  Co.  and  the 
Eastwood  Company,  and  that  these  firms 
respectively  carried  on  the  business  of  two 
separate  collieries ;  but  the  business  of  both 
the  said  firms  was  carried  on  by  the  said 
plaintiffs,  at  the  same  place  of  business  in 
Nottinghamshire,  and  the  object  of  using  the 
names  of  the  two  firms  was  to  keep  the  ac- 
counts of  the  two  collieries  distinct.  The 
plaintiffs  also  proved  that  Thomas  Good- 
will, the  psrty  who  indorsed  the  bill  for  the 
plaintiffs  under  the  name  of  the  Eastwood 
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Company,  was  atilborized  by  the  plaintiffii 
to  indorse  bills  for  tbem,  and  was  in  the  habit 
of  so  indorsing  bills  in  the  name  of  both 
firms.  The  foUowing  evidence  was  ofiered 
by  the  defendant,  and  objected  to  by  the 
plaintiffs,  and  was  received  by  the  learned 
Judge,  sabject  to  the  opinion  of  this  Court 
as  to  its  being  admissible,  and  is  to  be  con« 
sidered  and  treated  as  part  of  the  case  only 
in  the  event  of  the  Court  being  of  opinion 
that  it  was  admissible  evidence  for  the  de» 
fendant.  Several  clerks  in  banking-houses 
in  London  were  called  for  the  defendant,  and 
stated  that  it  was  the  usage  and  custom  of 
merchants,  and  of  merchants  and  bankers 
in  London,  that  when  bills  of  exchange 
were  specially  indorsed  to  any  parties  by  a 
particular  name  or  firm,  the  same  name  or 
firm  should  be  used  in  the  indorsement  by 
such  last-mentioned  parties,  and  that  it 
was  the  usage  of  London  bankers  not  to 
pay  bills  indorsed  by  any  parties  in  a  dif« 
ferent  form  or  manner  from  that  in  which 
they  had  been  previously  indorsed  to  such 
parties,  not  even  if  the  deviation  was  only 
in  a  single  letter. 

The  question  for  the  opinion  of  the  Court 
was,  whether  tiie  presentment  of  the  bill  in- 
dorsed as  above  stated,  was  sufficient  as 
against  the  defendant,  and  whether  the 
defendant  is  liable  to  the  present  plaintiffs 
under  the  circumstances  in  this  action.  If 
the  Court  should  be  of  opinion  in  the  affirm- 
ative, the  verdict  for  the  plaintiffs  was  to 
stand  for  the  amount  of  the  principal  and 
interest  until  final  judgment.  If  the  Court 
should  be  of  opinion  in  the  negative,  a  non- 
suit was  to  be  entered ;  and  either  party,  with 
the  consent  of  the  Court,  was  to  be  at  liberty 
to  convert  this  case  into  a  special  verdict. 

Crompton  for  the  plaintiffs  (June  7). — The 
defendant  is  liable  upon  the  indorsement. 
The  question  arises  upon  the  presentment, 
and  that  presentment  is  good.  It  is  con- 
tended on  the  other  side  that  the  bankers 
to  whom  the  bill  was  presented  for  payment 
were  not  bound  to  pay  it  unless  a  valid  title 
to  the  bill  were  shewn  ;  and  it  is  said  that 
a  valid  title  was  not  shewn  because  the 
plaintiffs  indorsed  the  bill,  not  in  the  names 
in  which  it  was  indorsed  to  them,  but  in  the 
name  of  the  Eastwood  Company.  They 
however,  constituted  the  Eastwood  Com- 


pany.  Leonard  v.  Wihon  (1)  is  pre- 
cisely in  point,  and  shews  that  parties 
to  whom  a  bill  has  been  indorsed  specially 
may  give  a  title  by  indorsement,  although 
they  indorse  it  in  a  different  name.  The 
defendant  in  this  case  had  no  right  to 
restrain  the  negotiability  of  the  bill  by  a 
special  indorsement — Smith  v.  Clarke  (2). 

BoviUy  for  the  defendant.— Bankers  are 
not  bound  by  their  usage  to  pay  bills  of 
exchange  unless  all  the  indorsements  are 
regidar.  The  defendant's  case  is,  that  he 
placed  his  name  upon  the  back  of  the  bill, 
and  directed  the  acceptor  to  pay  it  only  in 
the  event  of  there  being  a  written  order  of 
Barber  and  Walker  &  Co.  in  a  particular 
form.     That  written  order  was  not  given. 

[Pollock,  C.B.<— The  defendant  was 
not  competent  to  impose  that  restriction.] 

This  was  not  a  good  presentment  by  the 
plaintiffs  as  against  the  defendant,  for  the 
latter  cannot  be  charged  unless  title  is 
shewn  through  him.  Leonard  v.  Wilson  is 
not  in  point,  for  there  the  action  was  against 
the  previous  indorser  and  not  against  the 
party  making  the  indorsement. 

Crompton  replied. 

Ctir.  adv.  vult. 

On  the  following  day  the  judgment  of 
the  Court  was  given  by— 

Pollock,  C.B.— We  all  think  that  in 
this  case  the  plaintiffs  are  entitled  to  the 
judgment  of  the  Court.  The  case  of  Smith 
V.  Clarke,  which  was  cited  in  the  course  of 
the  argument,  establishes  the  proposition 
which  has  ever  since  been  acted  upon,  that 
where  a  bill  has  once  become  negotiable, 
no  person  can  afterwards  restrain  its  nego- 
tiability. Now,  in  the  present  case  the 
only  question  is  that  which  arises  upon  the 
second  plea,  denying  the  presentment  for 
payment.  Was  then  the  acceptor  bound 
to  pay  this  bill  upon  its  being  presented  to 
him  for  payment  under  the  circumstances 
of  this  case  ?  The  presentment  in  the  plea, 
as  was  stated  by  my  Brother  Alderson  in 
the  course  of  the  augument,  must  mean 
a  presentment  which,  upon  the  bill  being 
dishonoured,  would  make    the  defendant 

(1)2  Cr.  h  Mee.  689 ;  s.  c.  3  Law  J.  Rep.  (n.s.) 
Eich.  171. 
(2)  Peake,  N.P.C.  235. 
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liable  on  bis  indorsement  to  the  plaintiffs. 
'What  then  is  the  defendant's  promise  to 
pay  ?  The  promise  is,  that  the  indorser  wiU 
pay  to  the  indorsee  and  those  claiming 
under  him  if  the  acceptor  does  not  pay  to 
a  person  entitled  to  call  on  him  for  payment 
of  the  bill  when  due.  Here  the  present- 
ment was  by  the  holder,  and  the  holder  was 


entitled  to  claim  from  the  acceptor.  The 
case  of  Leonard  v.  WiUan  is  a  dedave 
authority  upon  this  point.  For  these 
reasons,  we  think  that  the  plaintiffii  are 
entitled  to  recover,  and  inasmuch  as  we 
have  no  doubt  whatever  upon  the  subject, 
there  will  be  no  special  verdict. 

Judijmenifor  the  plaintijfu 


The  case  of  Go<^  ▼.  Burton,  mentioned  in  last  year's  Volume,  page  318  of  tlie  Exchequer,  amongst 
the  cases  to  appear  in  this  Volume,  was  inadvertently  inserted  there,  it  being  then  already  reported,  a»fe, 
page  309  of  that  Volume.  The  case  of  Chamberlain  and  others  v.  the  Birkenhead  and  Chester  Bmiatsy 
Company  was  also  inserted  there  by  mistake,  it  being  then  undetermined:  it  has  since  been  decided,  and 
will  appear  in  the  Volume  for  1849.    Also  the  following  cases : — 


ACKLAND  O.  BULLEB. 

BATES  V.  TOWNLEY. 

BLACKBURN  V.  SMITH. 

BiiYMER  V.  THAMES  HAVEN  DOCK  AND 
RAILWAY  COMPANY. 

EDMONDS  V,  BLAND. 

ENTWISTLE  9.  DENT. 

FREEMAN  V,  COOKE. 

GAWLER  V,  CHAPLIN. 

HAIGH  V,  JAGGER. 

HESELTINE  V.  SIGGERS. 

In  re  smith  v.  wilson. 

JONES  V,  SMITH. 


LOCKETT  9.  NICHUN. 
MOITLTON  V.  CAMROUX. 

NEWRY  AND  ENNISKILLEN  RAILWAY  0. 
EDMUNDS. 

RILEY  V.  WARDEN. 

ROBINSON  V.  HARM  AN. 

SALKELD  V.  JOHNSON. 

TURNBULL  V.  FELL. 

VAN  CASTEEL  9.  BOOKER. 

VENABLES  9.  THE  EAST  INDIA  COMPANY. 

WATSON  9.  PEARSON. 

WHITWELL  9.  HARRISON. 


END  OF  TRINITY  TERM,  1848. 
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IN  THE  HOUSE  OF  LORDS, 
€uiitd  on  Appeal  anli  Wirits  of  (Svvov. 


Boughton  9.  Boughton  (1848).  Appeal 
from  the  Court  of  Chancery.  Decree 
afBrmedy  with  costs. 

Boughton  0.  James  (1848).  Appeal  from 
the  Court  of  Chancery.  Decree  varied. 
Costs  to  he  paid  out  of  the  fund  in  court. 

Brunswick,  The  Duke  of,  v.  the  King  of 
Hanover  (1 848).  Appeal  from  the  Court 
of  Chancery.  Order  affirmed,  with  costs. 

Camoys,  Lord,  v.  Blundell  (1848).  Appeal 
from  the  Court  of  Chancery.  Decree 
affirmed,  with  costs. 

Farmer  v.  Farmer  (1848).  Two  appeals 
from  the  Court  of  Chancery.  Decrees 
affirmed,  with  costs. 

Foley  9.  Hill  (1848).  Appeal  from  the  Court 
of  Chancery.  Order  affirmed,  with  costs. 

Glasgow  College,  9.  the  Attorney  General 
(1848).  Appeal  from  the  Court  of  Chan- 
cery.    Decree  reversed. 

Harrison  v.  Stickney  (1848).  Writ  of 
error  from  the  Court  of  Exchequer 
Chamher.  Judgment  for  the  defendant 
in  error,  with  costs. 

King  9.  Simmonds  (1848).  Writ  of  error 
from  the  Court  of  Exchequer  Chamher. 
Judgment  for  the  defendant  in  error, 
with  costs. 


Ledsam  9.  Russell  (1848).  Writ  of  error 
from  the  Court  of  Exchequer  Chamher. 
Judgment  for  the  defendant  in  error, 
with  costs. 

London,  Mayor  and  Citizens  of,  9.  the 
Attorney  General  (1848).  Appeal  from 
the  Court  of  Chancery.  Order  affirmed, 
without  costs. 

RicketU  9.  Turquand  (1848).  Appeal 
from  the  Court  of  Chancery.  Decree 
affirmed  with  a  variation,  wiUi  costs. 

Saward  9.  Macdonnel  (1848).  Appeal 
from  the  Court  of  Chancery.  Decree 
affirmed,  with  costs. 

Squire  9.  Whitton  (1848).  Appeal  from 
the  Court  uf  Chancery.  Decree  affirmed, 
with  costs. 

Thomeycroft  9.  Crickett  (1848).  Appeal 
from  the  Court  of  Chancery.  Order 
affirmed,  with  costs. 

Thynne  9.  the  Earl  of  Glengall  (1848). 
Two  appeals  from  the  Court  of  Chancery. 
Decrees  and  orders  affirmed,  with  costs. 

Wilde,  Sir  T.  v.  Gihson  (1848).  Appeal 
from  the  Court  of  Chancery.  Decree 
reversed. 

Wilson  9.  Wilson  (1848).  Appeal  from 
the  Court  of  Chancery.  Decree  affirmed. 
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jtbalement^VlcB,  in,  for  non- joinder  of  co- contractor, 
set  aside  where  afBdavit  verifying  it  incorrectly 
stated  place  of  residence.  Place  of  business  not 
sufficient,  C.P.  95 

—  Rule  that  where  oyer  demanded,  defendant  has 
same  time  for  pleading  after  it  is  granted  as  at  time 
of  demand,  apples  to  plea  in  abatement,  Ex.  203 

^— -  To  declaration  in  id,  fa,  stating  recovenr  against 
public  officer  of  banking  copartnership  of  51,3731. 
12s.  Id.,  defendant  pleaded  m  abatement  issuing  of 
writ  of  §ei,fa.  on  judgment  recovered  agiunst  said 
public  officer,  &g.  for  51,373^  12s.  7<f. ;  and  plea 
then  stated  declaration  in  sei.  fa.  against  one  J. 
D;  and  that  judgment  against  J.  D.  and  that 
against  defenoant  were  one  and  same  judgment ; 
and  it  averred  identity  of  companies  described 
in  writs  as  L.  and  W.  K.  Banking  Company,  and 
that  6.  S.  was  public  officer  of  latter  company  at 
time  of  judgment;  that  J.  D.  was  still  living,  and 
that  writ  and  suit  against  J.  D.  were  still  depend- 
ing. Affidavit  verifying  plea,  stating  that  paper 
writing  thereunto  annexed  was  a  true  copy  ox  issue 
in  action  against  J.  D;  and  that  judgment  was 
signed  in  such  action  against  J.  u.  on  &c  for 
51,3732.  12s.  7c{.,— insuffiaent,  and  judgment  signed 
by  plaintiff  regular,  Ex.  294 

Acknowledgment  o/  Married  ffbawn— Sufficiency  of 
certificate  of  acknowledgment  by  married  woman 
taken  before  Commissioners  in  India,  by  person 
describing  himself  as  **  Mi^jor  General/*  on  affidavits 
of  General's  handwriting  and  rank,  C.P.  1 

-^ —  Affidavit  verifying  certificate  of  acknowledgment 
of  married  woman  to  bar  her  dower,  written  on  paper, 
instead  of  parchment,  according  to  usual  practice; 
received  and  filed,  C.P.  107 

*—  Certificate  of  acknowledgment  of  deed  by  married 
woman,  desolbed  her  as  Mary,  reputed  wife  of  A, 
otherwise  Mary  ~— ,  spinster ;  she  was  similarly 
described  in  deed.^Certificate  and  affidavit  received 
and  filed,  C.P.  110 

Certificate  of  acknowledgment  of  married  woman 

under  3  ft  4  WiU.  4.  c.  74.  s.  83.  need  not  state  spe- 

New  SbrieBi  XVII.— Index,  Com.  Law, 


cific  place  at  which  it  has  been  taken;  it  is  enough 
if  deed  appear  to  have  been  executed  within  terms 
of  commissipn.  British  consul  abroad  has  no  autho- 
rity ^sr  te  to  administer  oaths  verifying  documents 
required  by  this  act ;  but  if  a  public  notary  of  foreign 
country  certify  that  by  laws  of  that  country  British 
consul  is  competent  to  administer  oaths,  certificate 
and  other  documents  sworn  before  him  will  be 
received,  C.P.  Ill 

Action — Where  statute  confers  a  ri^ht  and  annexes 
penalties  for  its  infringement,  action  for  damages 
will  not  lie  against  party  infringing  right  by  party 
aggrieved,  Q.B.  163 

-~—  Declaration  that  defendant,  an  attorney,  wrong- 
fully and  without  consent  or  retainer  of  plaintilr, 
entered  an  appearance  for  him  in  an  action  Drought 
by  D.  fa  thira  party,)  against  plaintiff,  and  took  upon 
himself  to  conduct  action,  and  such  proceedings 
were  thereupon  had  that  D.  recoverea  judjgment, 
and  issued  execution,  and  plaintiff  was  obliged  to 
pay  amount  recovered  and  costs  of  execution,  and 
"  by  reason  of  the  premises"  was  injured  in  hu 
credit  and  character, — ^isbad  after  verdict,  'Q.B.  286 

—  maintainable  by  new  incumbent  against  former 
perpetual  curate  for  leaving  house  and  lands  out  of 
repair,  aB.  366 

Where  declaration  states  that  plaintiffs,  manufSu- 

turers  of  cutlery,  were  accustomed  to  mark  their 
knives  with  certain  marks  denoting  their  manu- 
facture, and  that  defendants,  intending  to  injure 
plaintifis,  did  fraudulently  impose  similar  marks  on 
knives  made  by  defendants  to  induce  public  to 
believe  that  knives  made  by  defendants  were  manu- 
factured by  plaintiffs,  &C.,— it  is  properly  left  to  jury 
to  consider,  whether  there  was  such  resemblance 
between  defendants'  mark  and  those  used  by  plun- 
tiffs  as  was  calculated  to  deceive  the  public,  and 
whether  defendants  used  marks  with  intention  to 
deceive.  No  person  has  a  right  to  sell  his  own 
goods  as  and  for  goods  manufactured  by  another 
person,  C.P.  52 

•^—  Declaration  that  defendant  wrongfUly  and  in- 
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Juriously  kept  a  ferocious  ^og,  well  knowing  him 
to  be  ferocioos ;  and  that  he  kept  his  said  dog  so  nQs- 
Hffently  that  he  bit  and  worried  divers  sheep  of  the 
plaintift — Scienter  a  material  averment  in  declara- 
tion, and  is  put  in  issue  by  not  guilty,  C.P.  124 

See  Assumpsit.     Attorney.     Case.     Contract 

Negligence.    Money  had  and  received. 

Adverse  PostesHon.    See  Ejectment 
j^ffidavit—Vyon  motion  against  an  attorney  to  pay 

over  a  sum  of  money  received  for  his  client  in  a 

cause,  affidavits  may  be  entitled  in  matter  of  the 

attorney,  Q.B.  232 
not  admissible  to  correct  Secondary's  notes  of 

trial,  C.P.  302 
<—  when  admissible  on  appeal  against  Judge's  or4er 

for  arrest,  Ex.  53 

See  Abatement    Arrest    Bankruptcy.    Costs. 

Alteration  of  Record— luffed  of,  (see  Record),  Ex.  56 

See  Contract 

Amendment — Costs  of  the  day  not  allowed  to  defen- 
dant who  refused  to  assent  to  amend  an  Informal 
record  at  trial,  Q.B.  113 

Court  win  not  authorise  altera^oi)  in  date  of 

writ  of  summons  to  save  Statute  of  Limitations, 
C.P.  «3 

—  Application  for  leave  to  amend  issae  under 
Reg.  Gen.  Hil.  1 4  Will.  4.  should  be  made  to  Ju^e 
at  chambers^  C.P.  61 

Declaration  alleging  that  in  consideration  plain- 
tiff would  go  to  L.  lor  purpose  of  manning  defen- 
dant, defendant  promised  to  marrv  plamtiff  within 
reasonable  time  after  her  arrival, — amendable  at 
trial  by  stating  that  in  consideration  plaintiff  pro- 
mised defendant  to  marry  him,  and  would  so  to  L. 
for  purpose  of  marrying  mm,  and  would  witnin  rea^ 
sonable  time  marry  him,  defendant  promised,  Sfci 
Not  sufficient  objection  to  amending  declaration, 
that  it  will  deprive  defendant  of  means  of  moving  in 
arrest  of  judgment,  C.P.  298 

— —  of  writ  ofsummons  by  adding  new  defendant,  to 
save  Statute  of  Limitatioins,  not  allowed,  Ex.  90 

at  Nisi  Prius,  of  declaration  in  slander  (see 

Slandet),  Ex.  151 

Animate.    See  Action. 

Annuity — Qtuere,  whether  annuity  payable  out  of 
suitors'  fund,  chargeable  with  jn^igment,  Ex«  13 

— —  SuffidencyoffoliDwing  statement  in  memorial  re- 

auired  by  55  Qeo.  3,  c.  141,  under  column  ''Consi- 
eration,  and  how  paid": — 5,000<L  made  up  of 
five  several  sums  of  300/.,  200/.  2,000/.,  IJiOO/.,  and 
1,000/.  previously  lent  and  advanced  to  U.  H.  to  or 
for  use  of  J.  L.  and  B.  J.  L,  and  owing  to  C.  H.  on 
security  of  five  several  bills  of  exchange,  drawn  .by 
£.  J.  L.  upon  and  accepted  bv  J.  L,  and  indorsed 
by  E.  J.  L,  said  consideration  being  paid  and  satis- 
fied by  cancellation  of  said  bills  and  a  release,  &c 
Statement  of  pre-existing  debt  need  not  shew  how 
such  debt  has  arisen,  £x.  43 

Appeal.    See  Highwav.    Poor  Law. 

appraiser.    See  Pleading. 

Apprentice,    Ste  Poor  Law. 

Arbitration — Inadmissibility  of  award  on  trial  of  in- 
dictment for  peijury  (see  Evidence),  Q.B.  187 

— —  Upon  reference  of  cause  and  all  matters  in 
diflference,  with  power  to  enter  verdict  for  either 
party,--arbitrator  no  power  to  order  Judgment  nam 
obetante  teredieto.  Award  of  mutual  releases  in 
general  terms  is  sufficient  Award  directii^  verdict 
to  be  entered  for  plaintiff  on  certain  issues,  with  Is. 
damages,  **  which  sum,  except  for  my  finding  upon 
other  issues,  plaintiff  would  be  entitled  to  recover 
in  ssjd  canse,^  as  regarded  the  damages  sufficientiy 
final.  C.P.  201 

—  Court  has  power,  under  3  &  4  Will.  4.  a  42.  s.  39, 
to  enlarge  time  fbr  a^rbitrator  to  make;  award,  where 


..arbitrator  having  the  powar . o^nitled.  to  do  w, 
C.P.  m 

Akard  directed  that  |>laintiir  should  mr  defcn- 

.  dant  I2s.  0A</.,  amount  which  umpire  iboaa  tabc  doe 
to  him :  a  demand  of  26/:,  16s.  2<2.,co6U  of  the  caasc; 
had  been  made  upon  nlaiatiff,  and  payment  refiued, 
.  but  no  demand  had  been  made  of  die  ISs.  0)^.— 
Court  refused  to  make  absolute  a  rule  for  paymait 
of  sum  demanded,  Ex.  208 

Awasd  not  set  aside  on;  ground  of  azbitntar 

<  having  made  mistake  in.  point  of  law«  in  awarding 

,  damages  In  action  of  debt  in  respect  of  extra  work 

'  where  remedy  was.  by  action  for  hrcacV  of  coie- 

nant ;  there  being  no  misconduct,  and  the  arlMtrator 

having  acted  within  lus  jurisdiction.    R«le  to  set 

aside  order  of  reference  by  corporatiaDj  becansc  not 

made  under  se^,  and  attorney  who  entered  into  it 

'  not  appointed  under  seiil,— relused.  Ex*  9SZ 

^—  An  attorney  appeared  for  a  corporation  in  action 

-,  of  debt,  and  consented,  to  Judge's  order,  xefiensng 

^ "  all  claims  made  in  the  action**  to  arbitration.  Arbi- 

'trator  having  awarded  to  plaintiff  a  sum  actuaDy 

claimed  in  action,— HeId^{hatques^on,whetherthat 

sum  a  debt  or  not  was  snhimtted  la  arbitrator,  and 

his  decision  final,  even  if  enonepna.    Aa  attorney 

authorized  to  appear  for  a  partr  in  a  suijt  has  ind- 

dentally  authority  to  relerit,  ana  corporation  having 

appeared  bv  attorney^  to  koowle^B^  of  dipecton, 

tnev  were  hound  byms  acts  as  atuiirney,  thom^ 

he  nad  not  authority  under  sea^  £z»  297 

—  See  Railway. 

if rrsj/-^  Departure  from   England*  £ir  pnrpoee  of 

returning  to  Sootiand,  not  a/iya  within  excefrtion 

in  18th  section  of  Scotch  Seqiifatratioo  Xeii  and 

defendant  arrest^  by  Judges  order  made  after 

warrant  q(  protection  granted  by  Lord  OrdiBiry, 

entitied  to  his  dischaiget  Q.B.  IM 

— —  Warrant  of  protection  (rom  arrest,  granted  by 

Lord  Ordinary  tobanknipt,undeff  Scotch  se^neam- 

tion  Act,  inoperative  if  banlinipt  alrcadj  in  coatody. 

In  such  case  proper  course  is  to  apply  mr  a  waoant 

'  ofliberation  under  section  17.  of  that  atatntc^  £x.  ffil 

- —  Phuntiff  having  been  nonsnifrdtdelbEidaiitBS^ 

up  judgment  roll,  and  entered  tnereao  awaod  of 
.  sfl.  for  taxed  costs:  Plaintiff  hmi^hi  writ  of  i 
,  andassi^ed  as  error  entry  of0i.M.-^£tTorM 
not  frivolous.  iS^Hsrrthi^fluntiChy7  4S 
..fu  96.  s.  57,  is.piotected  firom  being  taken ia 
.  tion  ibr  ocats,  CP.  200 

1 Upon  aiipeal  against  Jadge^a  ofda^  lo  held  to 

.  baU under  1&2 Vict €.lldk7l,afidaTlts.lndaBial 
of  nlaintiff's  cause  of  actjoajdmissihlf;  ^aiCovt 
..  will  not  interiSere  anless  th^ne  jfcltfaKly  ao  mfm  of 
..  action.    Where  iqion  ^1Wt>  order,  and/gapiiide' 
..  fendant  gave  ball  to  sberii(  and  oa  vffi^* 
,  order  it  appeared  that  dnfrndani  had  aa   . 
of  leaving  England  fi»r  two  months^  hvttet 
tiff  wouldnot  he  able  to  get JodgnMnt  in  tmUmr, 
^Court  cancelled  bail*h^»  hot  divcctad  wfawwl 
eoiplas  to  stand,  Ex.  5S 
"—^  IniulllGiflncyofaffidaviit«hfddl|»haiti«i«l|li^g 
that  defendant  *'  hefora  uni.nt  liin»  «C  (COH^wor- 
ment  of  this  action  w4s  ud^fitiU^  Jo^iiy  JMoM^ 
to  deponent  in  iW^m  irw  4«M  aoA  IMloiMs 
pt»nded,and  goodanasmfritiwaiMi^d  PMl^hpihe 
.  said  deponaat  far  said  dtfendaai^wiatkw  safMH,** 
Ex.  55    .  .   . 

-r-r  without  reasonahla  aai  piskahla  -tnm  (ace 
..Pleading),  Ex. 99.. 

T* —  Under  Jd^qious  Tceapswii  <4«^  ^mmt  af  Jand 
t.  not  justified  ift  gppn^endu^  p«iQiiiP9*if  iNtii 
.  not  an  offender  pndfra4i,JSBMpF.|M0ipae  )m 
,  M9ftablg  mppooed  htm  tn  lw.a««ffMart  to*  t|0 
~-  Sea  Execution...,  ^afftMMU  .  ttwT 
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Juftlce*  for  in  SMtiiilt,  atoenred,  ttfid  pleaded  **  not 
KuUcy:"  prosecutor  withdrew  his  complaint,  and 
defendant  was  discharged. — This  a  hearing  and  dis- 
missal, which  entitled  defendant  to  certificate  that 
charge  dismissed  as  not  proved,  under  9  Gea  4.  c.  SI. 
s.  27 ;  and  plea,  stating  those  facts,  and  that  certi- 
ficate had  been  granted,  a  good  defence  un^er  sec- 
tion S8.  to  action  of  trespass  for  assault,  C.P.  176 
See  Pleading. 


jfulgnmenf— "Where  A.  Terbally  assigned  all  his  goods 
to  plaintiff  in  trust,  ftc.  and  portions  were  removed 

'  and  sold  under  orders  given  from  time  to  time  by 
plaintiff  with  A.'s  consent,— sales  were  made  under 
mere  licence,  and  did  not  convey  the  whole  property, 

;  Q.B.297 

* See  BankruptCY. 

Auttmjuit — Declaration  that  defendant  possessed  of 
shin,  and  plalntlfl^  master  mariner,  having  interest  at 
N.  ibr  loading  a  vessel:  and  it  having;  been  proposed 

'-'that  defendant  should  give  plaintiff  command  of 
said  ship,  for  a  voyage  to  West  Indies  and  back, 
it  was   agreed   that  in  comlderation  of  plaintiff 

'  having  Interest  In  K  fbr  loading  vessel  defendant 
would  give  plaintiff  command  of  her,  with  un- 
derstanding that  plaindff  would  use  all  possible 
exertions  for  benefit  of  ship  and  owners :  and 

"that  fbf  such  services  defendant  would  pay  plaln- 

,  tiff  8^.  per  month,  and  other  sums  during  voyage, 
with  outward  and  homeward  primage.  Ajlegatum 
of  mutual  promises.  Averment,  that  defendant  gave 
plaintiff  command  of  ship,  and  that  he  set  out  on 
voyage,  and  carried  and  aellvered  outward  cargo ; 

"that  plaintiff  arrived  at  N,  and  finding  that  home- 
ward cargo  could  not  be  obtained  without  disadvan- 
tage, proceeded  to  R,  and  there  took  in  home- 
ward cargo,  and  delivered  same  at  London,  and 
then  resigned  command  to  defendant,  who  accepted 

'  tam«;  that  from  time  command  was  given  to  nim 
till  he  so  resigned  it,  plaintiff  used  all  possible  ex- 
ertioRB  for  benefit  of  ship  and  owners.  Breach,  non- 
nayment  by  defendantof  moriies  due  to  plaintiff.  Plea, 
that  plainQff  did  not  use  all  possible  exertions,  &c 
-  wudoetformd : — Held,  on  demurrer,  that  decimation 

*'  imported  sufficient  consideration ;  and  that  plaintiff, 

'  having  taken  command  bf  ship,  might  rauntain  the 

'  aefion.  Plea  traversed  only  pah  of  consideration 
and  therefore  insufficient,  Ct-B.  SI 

-^^A^-  Dedaradqn  a1lM:ing  that  in  considetation  plain- 
tiff and  W.  D.  would  sell  and  assign  to  defendant 

'  '  th^  co-partnership  btislness,  defendant  promised 

'   pMniiff  to  pay  him  all  money  he  had  advanced  in 

'  respect  of  eo-partnershfp,  and  for  which  co-partner- 

>  sMp  was  accountable  to  pfi^tfff  r  averring  perfonn- 
ance  by  pfalnlSff  and  w.  D,  and  that  pisjntiff;  at 

'  time  of  promise,  had  advanced  sum  or  money  in 

' '  respect  ofco-p'artnership,  for  which  co*partnership 
was,  at  thne  of  promise,  accountable  to  him;  and 
alleging,  as  breach,  non-payment  of  that  sum  by 

*■  ^dfekidant,— discfoaas  aafflclent  consideration  to  en- 
title plaintiff  to  sue  alone,  Bx.  96 

AUtttkmenL    See  Railway.    Sheriff    Snbpeena. 

^fidf tfejr^Londdtt  agent  of  S.  fr  J,  attomiea  in  coun« 
try,  by  ^efr  directions,  issued  f.  fa,  and  warrant 
to  levy  on  goods  of  debtor  tn  Wilts,  at  suit  of 
one  of  thtffr  clients,  and  referred  officer  to  S.'  % 
J«  Ibr  hittl'uctiona.  Officer  not  being  able  to 
meet  with  S.  H  /.  paid  amount  of  levy  to  under- 

'  sheriii;  who  without  «by  instructions  from  8.  U  J. 
remitted  monev  to  London  agent,  wpose  name  waa 
■  on  warrant,  and-Vh<»rethsed  to  pay  money  over  to 
cKent,  cllfitning  ti>  apply  it  in  redottloti  or  general 
"balattcedne  ftom  S.  &  7,  for  agency  business.— No 
pirivity  c^  contract  to  aunport  action  by  client  a^inst 
town  ag^l  for  mOMey  nad  and  received  to  his  use« 
Bift  HM^ey  appearing  t»  have  been  paid  under  'a 


niistake,  and  retained  against  express  directions  of 
S.  &  J,— Court,  upon  application  by  client,  compelled 
town  agent  to  refund  it,  Q.B,  77 

—  A  creditor  who  sues  in  superior  court  for  debt  for 
which  he  might  have  sued  in  county  court  cannot  be 
considered  as  within  iuisdiction  of  county  court ; 
and  secdon  67.  of  9  &  10  Vict  c.  95.  being  that 
privilege  sliall  not  exempt  "  from  the  jurisdiction" 
of  county  court,  and  not  "from  the  nrovisions  of  the 
act,"— Attorney  is  not  deprived  or  his  privilege  of 
suing  in  superior  court  for  a  cause  of  action  within 
jurisdiction  of  county  court,  Q.B.  172 

— «  Declaradon  in  debt  on  decree  of  Supreme  Court 
of  N :  plea  that  decree  was  in  respect  of  an  amended 
bin,  and  before  filing  thereof  defendant  was  out  of 
jurisdiction  and  so  continued,  and  was  never  served 
with  copy  of  said  bill,  nor  had  notice  of  any  process 
'  calling  on  him  to  answer  it,  and  that  proceedings 
were  taken  in  his  absence  and  ex  par  << ;  replication, 
that  at  commencement  of  suit  defendant  was  within 
jurisdiction,  and  duly  served  with  process  in  respect 
of  orig3na>  bill  in  said  suit,  and  appeared  and  ap- 
pointed H.  B.  attorney  for  him  in  suit,  and  H.  £. 
accordingly  became  and  was  attorney  of  defendant, 
and  ai^tboriaed  to  conduct  bia  defence  in  suit,  and 
that  while  he  was  8Uchattorney,and  soauthorized,he 
had  notice  6f  amended  bill :  rdoinder  traversed  that 
H.  B.  had  notice  of  amended  bill  modo  et/ormd^  on 
which  issue  was  joined. — Traverse  an  admission  that 
H.  E.  had  such  an  authority  as  would  render  repli- 
cation good,  via.  to  act  as  attorney  as  well  in  respect 
of  amended  as  original  bill.  Also,  that  such  autho- 
rity given  by  defendant  about  to  leave  jurisdic- 
tion would  support  the  decree,  Q.B.  209 

—  Pririlege  ot  attomies  to  be  sued  as  defendanta 
in  their  own  court  abolished  by  London  Small  Debts 
Act,  aB.  290 

—  of  superior  courts  entitled,  by  0  &  7  Vict  c  73. 
8,  27,  to  be  admitted  to  inferior  courts  of  law,  and 
where  mandamus  directing  presiding  officers  of  Lord 
Mayor's  Court  to  admit  A.  B,  described  it  as  an  "  in- 
ferior court,"  without  stating  it  to  be  a  court  of  law, 
—On  error,  writ  held  bad,  and  defect  not  cured 
by  court  being  described  In  return  to  writ  as  court 
ofUw,  CtB.  330 

— •-  An  attorney's  bill  of  costs  was  by  Judge's  order, 
on  application  of  client,  and  by  consent  referred  to 
taxation :  order  contained  no  undertaking  nor  any 
direction  to  pay  what  ahould  be  found  due  on  taxa- 
tion, and  was  made  without  prejudice  to  client 
disputing  retainer :  by  agreement  hetween  parties, 

auestion  of  retainer  submitted  to  Master,  who 
edded  it  was  made  out  to  his  satisfaction,  and 
allocatur  accordingly. — Order  and  allocatur  autho- 
rized Court  to  order  judgment  to  be  entered  up, 
under  6  &  7  Vict,  c  73.  s.  43,  for  amount  as  "  certi- 
fied to  be  due  and  directed  to  be  paid,"  C.P.  222 

^—  Delivery  of  attorney'a  bill  to  member  of  provi- 
sional committee  at  his  place  of  business  is  insuffi- 
cient as  against  other  members  of  committee  liable. 
The  bUl  should  be  delivered  at  office  of  comoany, 
or  at  least  to  some  person  who  can  reasonably  be 
considered  to  represent  committee,  C.P.  293 

^—  Rule  toftrike  off  the  rolls  for  misconduct,  applied 
for  onproduction  of  similar  rule  granted  by  Com- 
mon Pleas  against  same  party— refused,  there  being 
no  evidence  of  identity  or  parties.  Such  rule  ought 
not  to  be  moved  for  on  last  day  of  term,  Ex.  20 

What  a  sufficient  delivery  of  attorney's  bill 

against  a  company,  Bx.  24 

Privilege  of,  as  to  producing  in  evidence  his 

dient's  tide-deeds  (see  Evidence),  Ex.  119 

Rule  to  strike  attorney  off  the  roll  who  has  been 

'  convicted  of  misdemeanour  in  Queen's  Bench,  and 
struck  off  the  roll  of  that  court,  is  MH  only  hi  first 


INDEX. 


iDstance,  which  in  Eichequer  makes  Itself  absolute 
unless  cause  is  shewn,  Ex.  128 

Attorney  (continued) — An  attorney  may  sue  in  superior 
courts  for  debt  recoverable  in  county  court,  and  his 
right  to  costs  in  respect  thereof  is  not  affected  by  67th 
and  129th  sections  of  9  &  10  Vict  c.  95,  Ex.  163 

— -  authorised  to  appear  for  party  in  a  suit  has  Inciden- 
tally authority  to  refer  it  (see  ArMtratlon),  Ex.  297 

^—  A  bill  of  costs  delivered  under  6  &  7  Vict  c.  73. 
a.  37,  contained  charges  for  business  done  in  Chan- 
cery suit,  headed  Churchill  ats.  Marks,  and  also 
charffes  relating  to  suit  between  defendant  and  E, 
whicn  from  items  must  have  been'  in  one  of  superior 
courts  of  law ;  but  in  which  did  not  appear :  for 
such  items  as  bill  contained  charges  were  alike  in 
all  the  superior  courts  of  law.^No  delivery  of  suf- 
ficient bin  under  statute :  it  should  have  stated  in 
what  court  common  law  business  was  done,  Ex.  165 

•— ~  Conclusion  of  replication  to  plea  of  privilege  of, 
(see  PLeading).  Ex.  5l3 

for  plaintiff,  where  defendant  has  been  taken 

in  execution  upon  ea,  to,,  has  authority  to  re- 
ceive IVuits  of  judgment,  but  not  to  enter  into 
arransement  witti  defendant  for  his  discharge  from 
custody.  And  where  attorney  acting  bond  fide  upon 
receiving  portion  of  debt  in  money  from  execution 
debtor,  and  for  residue  his  warrant  of  attorney, 
ordered  sheriff  to  discharge  him  from  custody,  who 
accordingly  did  so, — sheriff  liable  for  an  escape, 
Ex.319 

uncertificated,  disabled  by  6  ft  7  Vict  c.  73. 

s.  26.  only  from  suing  for  business,  &c.  done  in  some 
suitor  proceeding  in  one  of  the  courts  mentioned  in 
the  act,  and  not  for  business  done  which  has  no 
reference  to  such  suits  or  proceedings,  Ex.  362 

->—  See  Action.    Contract    Railway.    Release. 

Attorney  and  Client— Where  a  sheriff's  bdliff  em- 
ployed by  attorney  to  execute  writ  of  execution 
against  defendant,— attorney  and  not  client  is  liable 
to  bailiff  for  his  fees,  Ex.  336 

See  Contract 

Attorney  General,    See  Prerogative. 

Auditd  Quereld,    See  Pleading. 

Bail,    See  Arrest    Costs. 

Banking  Company— In  order  to  Issue  td.fa,  against 
retird  shareholders  in  joint-stock  banking  com- 
pany, under  7  Geo.  4.  c.  46.  s.  13,  it  is  suffldent  if 
reasonable  and  bond  fide  attempts  have  been  made 
to  obtain  satisfaction  from  existing  shareholders; 
and  not  essetitisd  that  executions  should  have  been 
issued  against  every  existing  shareholder,  if  pro- 
bable that  such  executions  would  have  been  ineffec- 
tual. What  sufiScient  primd  fade  evidence  that 
party  was  shareholder  when  contracts  entered  into, 
where  judgment  si^ed  against  public  officer  of 
banking  company  m  action  broug^it  on  contracts 
entered  into  at  various  dates.  Fact  that  party 
not  then  a  shareholder  may  be  pleaded  to  tci,fa. 
No  answer  to  application  that  there  has  been  a  firau- 
dulent  transfer  of  shares  from  a  person  who  might 
have  been  proceeded  against,  but  to  which  plaintiff 
is  not  shewn  to  have  been  party.  PWntiff  not 
compelled  to  proceed  against  msonrent  shareholder, 
who  is  entitled  In  equity  to  reimbursement  from 
other  solvent  persons.  It sci./a.  issues  against  per- 
son who  was  a  shareholder  when  part  only  of  con- 
tracts recovered  upon  were  enterea  into,  Court  will 
limit  execution  against  him  to  amount  for  which  he 
is  liable.  Judgment  having  been  signed  in  action 
of  debt  against  public  officer  by  default  for  nominal 
debt  in  declaration,  Court  will  grant  leave  to  issue 
eei,/a.  on  that  judgment  against  former  shareholders 
upon  undertaking  not  to  levy  for  more  than  is  really 
due,  Q-B.  9  '  ' 


■—  Hemoranvnxi  to  Diinu  labu  <vriMnner'OT  ?■■■<- 
ing  comrany  on  judgment  leeovwed  against  fUMic 
officer,  C.P.  15 

■ —  Rule  for  m. /a.  against  fbrmer  partners  of  Imk- 
ing  company  under  7  Geo.  4.  c  4tt.  a.  11.  «at  aet 
aside  because  plaindff  had  collateral  sccnrity  from 
bank,  which  might  have  been  made  wodaetivc,  and 
widen  he  omitted  to  mentioii  in  affidaifita  on  wMdi 
rule  granted,  C.P.  98 

—  Insufficiencv  of  declaration  m  eei.fiL  on  judg- 
ment recovered  against  pubfic  ofllcerof  baakiqg  e»- 
partnenhip  which  alleges  that  defendant  at  Inse  of 
fudgment  recovered  was  and  from  thence  faHbevto 
Datn  been  and  still  is  a  member  of  die  said  eo-part- 
nership.  Semble—Th^t  writ  in  that  fbnn  woold  be 
quashed  on  application  to  Judge  at  cfaamben,  Ex.  13 

—  Scire  facias  on  judgment  against  pabfic  offieer  of 
banking  co-partnership,  alleging  that  A.  B,*  at  the 
time  ofthe  commencement  of  the  srid  acdon  and  at 
the  time  of  the  recovery  and  giving  of  said  jiadgasent 
was,  and  from  thence  continually  has  been,  and  sdll 
is  a  member  of  the  said  co-partnership,*'  quashed, 
Ex.92 

Deed  of  settlement  of  joint-stock  bank  provided 


"  that  the  directors  should  have  a  fien  on  the  shares 
and  stock  of  every  shareholder  for  all  debts  doe  t» 
the  company,  and  that  such  lien  should  at  bH  tiaoes 
be  the  paramount  lien  on  the  shares  and  slock  cf 
such  siuireholder;  and  that  directotv  were  empow- 
ered to  cancel  and  declare  forftited  the  shara,or  ta 
sell  and  dispose  of  them,  or  otherwise  deal  with  the 
same  to  obtain  payment  of  the  said  dHrta." — ^Oom- 
pany  had  a  lien  against  shareholder  who  had  ovci^ 
drawn  his  account,  both  on  shares  and  dividends 
arising  from  them,  Ex.  269 

—  Where  under  7  Geow  4.  c.  46.  s.  IS.  rule  to  isaae 
scire  faciae  upon  judgment  recovered  ajtainst  pabfic 
officer  of  joint-stock  banking  company,  abtained 
against  former  member  of  company,  was  aficmrds 
enlarged,  and  finally  abandoned  u^n  tems  of  pay- 
ment of  costs  by  puintiff,~plaintiff  not  jpigikeded 
from  again  coming  to  Court  for  lea^e  to  isaae  iodi 
scire  facias.  Ko  answertosudi  motloii  that  each  judg- 
ment was  fraudulendy  concocted;  but  that  defcnce 
must  be  raised  by  plea,  or  by  application  to  aet  aside 
proceedings  as  fraudulent  Rnht  cosine  b  in  first 
Instance  to  Issue  writs  of  sth-e  fa 
who  are  members  of  company  at  time  nekre 
applied  for,  and  not  against  those  wha 
hers  at  time  action  waa  coomiencei 
allowed  to  issue  scire  facias  againat  aacmhets  of 
company  at  time  contract  entered  into,  if  then  is 
reasonable  certainty  that  execntioa  isanetf  against 
those  membem  of  companv'  who  ate  mnarily 
liable  would  be  fruidess.  Persons  who  nrve  he- 
come  members  of  joint-stock  banking 


after  contract  entered  into,  and  ha^  eea«a4  ia  be 
so  at  time  judgment  was  signed*  are  not  islihiB 
provisions  of  ISth  section  of  7  Oca.  4i.  c  4«^  and  ase 
exempt  from  all  legal  liability,  Bx.  JSl 

:0a»ATifp/— Warrant  ofattomernolaetaaldtb^Gaart, 
on  ground  that  it  has  been  gieen  hj^my  of  finsiAi- 
lent  preference,  Q  B.  49 

^ Aftdavit  in  bankmpley  ft»r  Ml  IftiL  7it    la 

account  previously  deOveied',  I0&  Ite 
credit  for  as  tet-off,  but  baianea  waa  msAa  hf  a 
take  to  appear  WL  Ilia  fd.  mmmk  oT  fiM.  m  7d. 
Plaintiff  reeovered  86L— -Dcfinidanl  noCaotMad  to 
his  costs.  Q«4sra^Whellier  ^aaditor  jMsdiad  hi 
making  affidavit  for  whole  aniovait  of  ma  ^aaaud, 
vrithoiit  notidng  any  aet-od^  whlalk^ba  kmmm  to 
exist,  U.B.  184 

' Pratection««nder  Seoteh  Baqaestmlni  kdkisKt 

A»tesl)/a.B«lMtnid'Bgc»Mr   • 


COMMON  LAW. 


•i<*«-*  Modee  «f  prior  act  of  tMmkru|>tcv  to  derk  of 
AttonMy  who  iwued  execution,  at  office  and  in  ab- 
sence ot  his  master,  such  clerk  not  being  shewn  to 
luiYe  had  conduct  of  the  suit  in  whidi  execution 
•  issued,  will  not  operate  to  defeat  execution  under 
S  &  3  Vict,  c;  30.  s.  1,  until  conununicated  by  derk 
to  his  nttster,  aB.2S2 

•— ^  Though  petitioner  no  assets^  Court  of  Bank- 
ruptcy has  jurisdiction  to  grant  final  order  for  pro- 
tection and  distribution!  Q.B.  348 

Under  5  &  0  Vict  c  122.  s.  22.  filing  declaration 

of  insolvency  a  coaaplete  act  of  bankruptcy,  without 
advertisement  in  GazgtU  undex  6  Geo.  4.  c.  16.  s.  6; 
and  notice  by  trader  to  execution  creditors  that  he 
had  filed  declaration  ofinsolTency,and  thereby^  com- 
mitted an  act  of  bankruptcy,  sufficient  notice  of 
prior  act  of  bankruptcy  to  deprive  creditors  of  pro- 
tection of  2&  3  Vict.  c.  29,  C.P.  76 

-~~  Trader,  being  indebted  to  defendants,  on  Ist  of 
July  files  declaration  of  insolvency,  pursuant  to 

5  &  6  Vict,  c  122.  and  on  following  day  gives  no- 
tice thereof  to  defendants ;  at  subsei^uent  period  of 
same  day  defendants  levy  an  execution  on  trader's 
goods.  Fiat  in 'bankruptcy  issues  day  following. — 
Act  of  bankruptcy  dates  from  filing  declaration  of 
insolvency,  and  defendants,  having  had  notice 
thereof,  not  entitled  to  proceeds  of  execudoh  within 
meaning  of  2  &  3  Vict  c.  29.  s.  I,  Ex.  61 

—  Plaintiff,  defendant,  and  another  were  co-sureties 
ibr  one  A  :  defendant  became  bankrupt,  at  which 
time  plaintiff  had  not  paid  his  share  of  debt,  but 
snbsequently  he  paid  more  than  his  proportion. — 
Bankruptcy  of  defendant  no  answer  to  action  for 
contribution,  as  case  was  not  within  52nd  section  of 

6  Geo.  4.  c.  16,  plaintiff  not  being  a  "  person  liable 
for*'  the  bankrupt's  debt  within  tbe  meaning  of  that 
section,  Ex.  169 

In  1843,  H,  residing  in  Australia,  being  indebted 

to  B.  in  77  U.  3s.  4<2.,  B.  on  8th  of  January  1844  as- 
signed debt  to  W,and  on  22nd  of  January  joined  W. 
in  letter  to  H.  apprisii^  him  of  assignment,  and 
requiring  him  to  pay  debt  to  W:  this  letter  was 
posted  by  W.  to  H,  in  Australia,  in  ordinary  way  in 
that  country,  and  could  not  have  reached  Australia 
before  10th  of  February  had  it  been  posted  on  8th 
of  January :  on  lOth  of  February  fiat  m  bankruptcy 

.  iasued  against  B :  on  29th  of  January  1844  bill  for 
50/.  remitted  by  H.  in  Australia,  who  had  no  notice 
of  bankruptcy,  to  bankrupt,  and  by  him  handed  over 
to  W.  In  action  by  assignees  for  amount  of  bill, — 
held,  that  W.  having  done  all  in  his  power  to  pre- 
vent debt  from  remaining  in  possession  of  bankrupt 
it  was  not  bv  consent  of  true  owner  in  order  or  dis- 
position of  bankrupt  at  time  of  bankruptcy,  and 
assignees  could  not  recover,  Ex.  219 

— —  Vee^  of  assignment  amounting  to  act  of  bank- 
ruptcy under  6  Geo.  4.  c.  16.  s.  3.  not  void  as  against 
future  creditors  of  assignor,  Ex.  234 

— ^  As  against  assignees  trustees  not  estopped  from 
relying  on  their  own  title  to  property  under  deed, 
wheteby  bankrupt  allowed  to  carry  on  business  in 
his  own  name.  Horses  employed  in  business  but 
let  out  on  hire  at  dme  of  muikruptcy  not  in  p<M- 
se«sion»  order,  or  -disposition  of  bankrupt  within 
6  Geo.  4.  c.  10.  s.  72,  Kx.  346 

3mnkntpt€ff  Cotwwfaner— whether  right  or  not  in 
discharging  prisMier  firom  a  judgment  in  action  of 
tort  has  snch  jurisdiction  in  matter  as  to  proteet  the 
keeper  of  the  Q,iieen'8  Prison,  who  obeyed  the 
order,  Bx^  866 

Bmrmt  and  Pnt^^Ask  issue»  whether  husband  con- 
veyed to  plaintiff  reversion,  of  which  he  and  his  wife 
iwefe  seised  in  right  of  wife,  lo  hold  to  plaintiff 
during  coverture^-^isptOTtd  by  ia^bentaret  purport- 


ing to  be  made  by  husband  and  vrife,  but  executed  by 
him  only,  by  which  he  professed  to  convey  estate 
during  their  joint  lives,  Q.B.  201 

Liability  of  party  cohabiting  with  woman  not  his 

wife  (see  Principal  and  Agent),  Q.B.  27 1 

See  Acknowledgment  of  Married  Women, 

Bastardy,    See  Indebitatus  assumpsit.    Poor  Law. 

BiUtertea  Park  Act.  See  Compensation.  Mandamus. 

Beer  Act — Overseer  not  compellable  to  grant  a  certi- 
ficate that  person  real  resident  holder  and  occupier 
of  house  under  provisions  of  3  &  4  Vict  c.  61. 
Mandamus  commanding  overseer  to  give  such  cer- 
tificate to  T.  H :  return  that  he  had  no  evidence 
that  T.  H.  was  real  resident  holder  and  occupier, 
and  that  he  had  reason  to  believe  that  T.  H.  was 
not  real  resident  holder,  &c,  because  he  was  rated 
jointly  with  T.  D :  plea,  that  when  certificate  de* 
manded,  defendant  (the  overseer)  well  knew  that 
T.  H.  was  real  holder  and  occupier.— Defendant 
not  responsible  on  facts  as  they  appeared  on  plead- 
ings, ifbe  judged  wrong  but  honestly.  W  rit  insuf- 
ficient, as.  332 

Conviction    of  seller  of  beer  for    permitting 

drunkenness  and  other  disorderly  conduct  need  not 
be  by  two  Justices  of  division  wknin  which  licensed 
house  situate.  Unnecessary  to  allege  that  convic- 
tion took  place  within  three  calendar  months  after 
offence.  Offence  properiy  stated  to  be  contrary  to 
form  of  statutes.  Need  not  state  names  of  persons 
permitted  to  be  drunk,  or  allege  that  they  were  un- 
known. Offence  charged  to  nave  been  committed 
not  double.  Licence  need  not  be  set  out.  ,Con- 
viction  not  bad  for  not  ascertaining  costs.  Conviction 
need  not  be  on  parchment,  Q.B.  355 

Bigamy — Marriage  with  deceased  wife's  sister  void, 
and  proof  of  subseouent  marriaee  with  another 
woman  during  life  or  deceased  wile's  sister  will  not 
support  indictment  for  bigamy,  Q.B.  81 

Bill  of  Exchange^To  declaration  on  bill  drawn  by  A. 
on,  and  accepted  by  defendant,  payable  to  A.'s 
order,  and  by  A.  indorsed  to  B,  and  by  B.  to  plain- 
tiff, plea,  that  defendant  accepted  bill  for  accommo- 
dation of  A.  and  B,  and  without  consideration,  8rc., 
and  on  terms  that  it  should  not  be  negotiated  after 
it  was  due,  and  that  it  was  indorsed  to  plaintiff  after 
it  was  due,without  defendant's  privity,  is  bad,  Q.B.  4 

Declaration  by  Indorsee  against  acceptor  ot  bill, 

payable  three  months  after  date, "  which  period  has 
elapsed ;"  alleged  promise  by  defendant  to  pay  ac- 
cording to  tenour  and  effect  of  bill.  Breach,  that 
defendant  has  disregarded  his  said  promise,  and  has 
not  paid  said  sum,  &c — Demurrer,  that  declaration 
did  not  sufficiently  shew  that  three  days  of  gr«:e  had 
elapsed  before  action,  set  aside  as  frivolous,  ^B.  7 

— —  Debt  by  drawer  against  acceptor  of  bill  of  ex- 
chanffe:  plea,  that  bill  indorsed  by  plaintiff  to  M. 
D,  who  then  became  and  thence  hitherto  remained 
holder  thereof:  replication,  that  plaintiff  was  holder 
of  bill  at  commencement  of  suit,  absque  hoe  that  M. 
D.  from  time  of  indorsement  hitherto  remained 
holder  thereoC  —  Replication  not  too  large,  and 
plaintiff  at  liberty  to  traverse  material  allegation  in 
plea,  and  not  bound  to  state  specially  how  he  re- 
acquired bill  from  M.  D.  aB.  09 

Drawer  of  dishonoured  bill  being  told  by  holders 

that  Uiey  understood  he  had  received  the  monev 
firom  H,  the  acceptor,  to  Uke  up  bill,  said  that  H.  still 
owed  him  10^,  and  he  should  keep  the  lOL  he  had 
received,  and  leave  holders  to  sue  H.  on  bill. — Evi- 
dence for  jury  of  notice  of  dishonour  to  drawer, 
aB.  142 

In  action  by  indorsee  of  bill  of  exchange  and 

issue  denying  indorsement,  plaintiff  rested  his  case, 
in  first  instance,  on  proof  of  indorser's  handwriting : 
Defendant  then  gave  evidence  that  plaintiff  was  too 
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INDBX. 


poor  to  have  diieounted  bUl.  or  to  have  U  indoned 
to  him.— Heldy  that  plaintiff  ought  not  to  he  allowed 
to  give  evidence  in  reply  to  shew  plaintiff's  ability 
to  diiioount  bill,  and  that,  in  fact,  he  had  diKOunted 
it,  w  such  evidence  was  merely  confirmatory  of 
plaintiff's  primd  facie  case,  and  not  in  contradic- 
tion of  defendant^  witnesses,  Q.B.  194 
Bill  of  Ejtchaage  (continued  |— Principal  who  autho- 
rizes an  agent  to  accept  mil  of  exchange^  liable  as 
acceptor,  though  wrongly  described  by  bis  agent  in 
acceptance.  Where  bill  accepted  by  drawee's  wife 
in  her  own  name,  the  having  autliority  from  her 
husband  to  accept  bills, — ^husoand  liable  on  bill  as 
acceptor,  C.P.  121 

Notice  of  dishonour : — "  I  am  the  holder  of  a  bill 

drawn  by  you  on  L.  M.  for  982.  15s.,  which  became 
due  yesterday,  and  is  unpaid ;  and  I  have  to  etate, 
that  unless  the  same  is  paid  to  me  immediately,  I 
shall  proceed  against  vou  without  delay  iax  the 
amount  Amount  of  bill  982.  l&k,  notiqg  5s.,  total 
992.''~Word  *< noting"  held  to  be  part  of  notice; 
that  it  implied  presentment  and  non-payment  f  and 
that  notice  was  good,  C.P.  181 

To  action  upon  bill  for  25/., drawn  by  defendant, 

indorsed  by  him  to  K,  and  by  K.  to  plaintiff,  defen- 
dant  pleaded  that  K.'8  indorsement  was  in  blank,  and 
that  after  bill  was  indorsed  and  became  payable,  K. 
paid  plaintiff  25/.  in  satisfaction;  that  plaintiff  de- 
livers bill  to  K.  who  then  and  until  and  at  time 
of  commencement  of  action  hath  been  and  still  is 
holder  thereof.  Replication,  that  at  commencement 
of  suit  plaintiff  was  holder  of  bill ;  without  this,  that 
at  time  of  commencement  of  suit  K.  was  holder. 
Defendant  having  demurred  to  replication,  Judge 
set  aside  demurrer  as  frivolous.  Replication  goodt 
as  it  puts  in  issue  so  much  of  plea  as  is  necessary  to 
make  K.  holder  of  bill,  Ex.  8 

-  Plea  by  E,  one  of  three  persons  sued  as  acceptors 
of  bill  of  exchange,  that  before  and  at  time,  ftc., 
defendants  were  partners,  upon  terms  that  neither 
of  them  should,  without  consent  of  others^  accept 
any  bill  of  exchange  in  name  of  firm,  otherwise  than 
for  bond  fide  debts  or  liabilities  of  firm:  and  that  said 
bill  was  accepted  by  other  defendants  in  name  of 
firm  without  consent  of  defbndant  E,  and  in  fraud 
of  him,  and  in  violation  of  said  terms  of  partnership, 
and  was  delivered  by  other  defendants  to  plalnaff 
for  money  owing  to  plidntiff  from  one  of  them,  and 
not  for  any  debt  or  liability  of  firm,  of  all  which 
plaintiff  had  notice  at  time  of  delivery  of  bill  to  him ; 
and  that  there  never  was  any  value  or  consideration, 
except  as  aforesaid,  for  acceptance  of  bill,  or  for  pay- 
ment thereof  by  defendant  E ;  and  that  he  held  and 
now  holds  same  without  value  or  consideration,  con- 
cluding viith  a  verification, — Plea,  an  argumentative 
denial  of  acceptance,  Ex.  70 

Declaration  br  indorsee  against  acceptor,  that 

bill  drawn  on  20tn  of  September  1847,  payable  four 
months  after  date,  and  tnat  defendant  then  accepted 
said  bill :  plea,  infkncv :  defendant  became  of  full  age 
on  24th  December  1847.— This  no  evidence  of  defen- 
dant's being  an  infant  at  time  of  acceptance,  Ex.  233 

A  dishonoured  bill  was  sent  in  due  time  to  place 

of  buaness  of  indorser,  for  purpose  of  giving  him 
notice  of  dishonour:  place  was  closed  and  no  one 
there,  and  no  written  notice  of  dishonour  was  left — 
These  fiicts  not  prove  issue  that  notice  of  dishonour 
given,  their  le^l  effect  being  to  dispense  with  ne- 
cessity for  giving  notice,  and  pleading  must  be 
according  to  legal  effect.  5'«m6/«— That  holder  may 
elect  to  treat  absence  of  indorser  as  extending  time 
for  giving  notice ;  and  notice  of  dishonour  given  at 
place  of  business,  if  given  at  first  reasonable  cmpor- 
tunity  afterwards,  will  support  averment  ot  due 

.   notice  having  been  given,  Ex.  291 


—  Amnmiptk  ty  Uitotee  of  bill  of  lAaage  faa 
25^1,  drawn  by  defdidnit»  indflned  hjMm  to  T,  R. 
K,  and  by  nun  to  plaiiilift.  Plou  Jbat  iBiane- 
meni  by  T.  R.  IL  la  plaiotift  waa  m  Uaok;  tktt 
aftar  auch  iodoraement  and  on  4ay  of  bill  ~ 
due  T.  R.  K.  paid  pUintiA  25L,  in  biU 
in  full  satisfaction  of  said  aam  of  2&JL,  and 
then  deUTored  hiU  to  T.  VL  K«  wfasat  i 
comroeoopBient  of  aclioii,  vias  aod  aliU  iaboUer  of 
bill.    Replication,  that  at  coiwi^nnpieat  of  ant 

.  plaintiffs  were  bolden  of  bill,  widioiU  tine,  thaiat 
commeboement  of  suit  T.  R«  K.  waa  bolder  ihcmtC 
Verdict  for  plainlifb  i — Oji  application  Ibe  rcfdcodtr, 
.iasue  held  to  be  malccial»  £x.  d46 

— «—  Aftar  aeforai  indomenienta  in  blank  on  tndareer 
has  no  ri|lit  to  realnun  the  aagtKjabMily  of  fhe  bill 
by  a  •paoal  indoftement.  Sufikiciicf  of  prcicnc- 
ment,  Ex.  077 

<<'—  See  Ooela.    County  Conrt    Pleading. 

BUI  ff  Ladin/r»    See  Ship  and  Shipping 

AsAep— Conflrmadon  of  (see  Eeclesiaatieal  Law), 
as.  S52 

i^sN^— One  of  two  co-«oretiea  reeeived  firoaa  wlodpul 

S'OfDiasory  note  tar  sum  seoored  by  ^ond.  iBactnn 
r  coottioatloD,— hold,  a  qoestion  of  Art  for  Jory, 
whether  note  given  in  ptnrsoance  of  amnocmcot 
between  paities  that  defendant  sboultf  be  thereby 
dischargeo,  or  as  collateral  tecnrity  to  plnntiff;  in 
which  latter  case  defendant  would  not  l>e  dischaiged, 
Ex.  225. 

See  Pleading. 

Borough  Fknd-^Three  persons  were  Indicted  at  aaaaes 
for  county  of  S.  for  forging  will  of  C.  D ;  C.  D.£ed 
in  borough  of  0,  and  one  of  prisoners  took  away 
deeds,  &c.  of  deceased  to  his  own  house,  in  county 
of  S.  and  not  in  borough  of  O :  forged  signatures 
of  testatrix  and  witnesses  were  written  in  boiou^ 
of  O,  and  offence  was  completed  in  ooonty  of  p, 
where  foiqged  siipature  of  second  witness  was  writ- 
ten :  borough  of  O.  did  not  contribute  to  coontj  rate, 
but  had  a  fund  of  its  own.— Order  for  jM^yniett  of 
expenses  of  prosecution  properly  made  on  trcasarer 
of  Doron|rii ;  and  mandamus  would  lie  to  treasuicr 
to  comp^  payment,  Q.B.  223 

Bottomry  BoSuL    See  Ship  and  Shipping. 

Breach  ^'the  Peace,    See  Pleadii^^ 

^rsAer— Defendants,  share-brokers  at  LNerpnol.  en 
30th  of  August  1845,  bought  for  plaintM;  abo  > 
broker,  thirty-eight  T.  and  D.  raUway 
cording  to  advice  note,  at  21. 8sw  6A 
bad  not  issued,  and  the  21SK.^M.~«vas 
depodt  otinudtU  per  shiM  first  anpeni 
share  lists  (which  wore  sent  daily  to 
2nd  of  September,  and  4H.  As.  depoatt^ 
defimdants  to  persons  fimn  wms  they 
shares ;  and  defendants  omitted  todunigo 
and  plaintiff,  who  pttrchased  for  tAhi 
broker,  (though  he  detit  «f th  '  ' 
pal,)  onlv  charged  2/.  8«.  6d,  per 
settled  with  sBch  other  penoneon  tfa 
any  claim  made  for  deposila*  Dafendantst  «Im«  ob 
18th  of  Soptembeiv  boq^t  far  pbntiff  oi|^  SJL 
railway  shares,  aecordmg  to  advice  Doina  atOl.  lia. 
per  slMure:  that  did  not  inclnde  deposit  of  tl. 

Sr  share,  which  first  appeared  in  skaro  lieto  sd 
th  of  September  %  andaetding  with  vanAMa4ii 
dants  pMd  them  deponta^  anwiinting  ta  IM.  In 
jiddition  to  4L  lOs.  per  shares  baton  tStk  oC  Ana- 
.tember  shares  were  aold  by  dofendnnuisr  nlaaanC 
at  7^  per  share,  which  sum  indndeddienaBit^and 
plaintiff  waa  oreditad  witli  fttU  •BMinttls  In  aceoaat 
luroisbed  to  plaintiff  hy  4olbndbtats  onSndof  Oe^ 
tobar»  and  also  In  WibsegnantynoMmimL  iilpiulignM 
only  debited  with  41.  U»s.rirife«D^OMl  hoo^lrdB. 
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bilaAMipniicip«liwlihtlMttnM>mit,tnd'Mt1kdwitli 
tihtm  on  thst footing:  on  19tli  of  NoveiHlb«r,  defen- 
deuOBf  havfng-  received  letter  ireni  plaintiff  demand- 
ing ft  kalanoe  of  605t  14f4 19d,,  discovered  mistake 
with  regard  to  depofits,  and  immediately  aequainted 
plaintiff  with  it— Held)  tiiat  they  were  entitled  to 
set  off  the  2(MM.,  and  also  the  41L  5s.,  Q.B.  347 
BuUdimr  SoeUtff^By  vnle  of  Metropolitan  Building 
AsaOGHUion  proeeedings  not  to  be  taken  without  an- 
probationof  mik^rity  of  members  present  at '<  special 
'meeting^'  andpresidentonreceivuigwrittenre^eBt, 
signed  by  twelve  members,  was  to  convene  **  special 
general  n»eeting."<^Aetion  brought  with  approba- 
tion of  mi^jority  of  members  presentat  w^eAaX  general 
meeting-  wsll  brought  wiAin  meaning  of  nue;  B v 
rule  S9,  comaoittee  to  determine  ^  all  dispotee  whicn 
may  arise  respeoting'constvnetion  of  ndeaer  any  of 
clauses,  matters,  or  things  herein  contained/*  but  if 
decision  not  satis&ctovy,  reference  to  be  made  to 
arbitration,  pursuant  to  10  Geo.  4.€.  56.  %  a/^— Rule 
relenred  only  to  disputes  as  to  conatmction  of  ndes^ 
and  did  not  prevent  trustees  suing  for  reoovery  of 
'  sobscoptions  andfioes.  Bv  rale  1 1,  if  commitfiBe  wese 
satisfied  premises  offered  by  anr  member  to  whom 
shares,  have  been  awarded,  a  sumdent  security,  they 
are  to  direct  trustees  to  pay  to  such  member  money 
he  is  entitled  to  feoeivof  on  his  executing  deed  in 
trust'  to  sellf  or  other  valid  conveyanoe,  mortgage,  or 
assuxance.-^Sodetgr  might  lend  money  on  mortgage 
to  its  own  monbers  as  well  as  to  strangers.  By  nue 
8,  as  often  as  funds  amounted  to  a  shve  or  sum  of 
ISO/.,  share  was  to  be  awarded  to  highest  bidder^ 

Surchaser  to  have  privilege  of  takijijg  as  many  ad- 
itional  shares  at  same  rate  as  he  might  choose. — 
Quare — Whether,  as  society  enabled  its  members 
to  hold  unlimited  number  of  shares,  each  of  which 
might  be  maximum  share,  it  was  within  6&7  WilL4. 
c.  82.  8. 2,  Ex.  177 

Ceptos-^ForcosUofnonsuit  (see  Execution),  C.P.  288 

-• —  into  different  county  without  testatum  clause 
(see  Execution),  C.P.  288 

Carrier — Liability  of,  for  expenses  of  plaintiff's  clerk, 
who  has  been  sent  down  to  receive  goods  and  sell 
them  at  market,  and  in  consequence  of  their  non« 
arrival  has 'been  detained  until  another  market, 
where  be  has  attempted  to  sell  them,  Ex.  50 

-«^^  Goods  which  caivier  had  contracted  to  deliver 
from  A.  to  B.  were  conveyed  over  portion  of  jour- 
•  ney,  by  eu^6ontra<Xor.*^ub-eontracfor,  and  every 
person  employed  by  him  in  performance  of  eon- 
tract,  was  ''a  servant  in  the  employ*'  of  carrier 
within  11  Geo.  4.  fr  t  Will.  4.  c.  68.  s.  8.  A  deli- 
very ticket  issued  by  a  railway  company,  as  com- 
mon earrien,  described  J.  as  a  potter  in  their 
employ w-~ln  acation  brought  for  non-doKvery  of 
gOMs  stolen  on  iheir  toimiev  by  J, — semble,  that 
eompany  not  estopped  from  giving  evidence  that  J. 
was  not  their  servant,  Bx.  27 1 

■  ■■^'  See  Contract. 

Cesi.— Thero  is  no  legal  obligation  upon  trespasser  to 
nplaee  wlmt  he  has  pulled  down  or  deatroyed  upon 
tend  of  another,  though  liable  in  an  action  of  tres- 
pass to  compensate  in  damages  fbr  loss  sustained. 
CEase  for  breaking  and  entertatff  a  coal  mine,  before 
pfadntiA  were  possessed,  snd  keeping  open  and 
mstepped  up  an  apertoro  and  excavation  made 
therein  by  defendant,  whereby  water  deluged  and 
dnmaged  plaintiff's  minet  pleas,  tiot  guilty;  and  a 
plea-  m  substanee  alleging  former  recovery  by  an 
^wafd  in  former  action  in  respect  of  such  damage 
and  all  eonaequential  damages!  new  assignment 
that  defendant  after  soeh  recovery  kept  and  con- 
tinued apartnro'  open  and  unillled  np,  whereby, 
te.4  plea  teteto^  fonser  action  and  award,  and 


'  averring  that  grievances  newl3r  assigned  were 
merely  conseouential  dama^  arising  to  plaintiffk 
by  reason  or  mstters  and  mjuries  in  declaration 
in  former  action  alleged :  plaintifft  set  out  award, 
abtme  hoe,  that  damages  were  consequential  arising 
to  plaintiffs  by  reason  of  matters  and  ii\juries  in  de- 
claration in  former  action  alleged :  at  trial  it  was 
proved  that  defendant  broke  and  entered  and  took 
away  boundary  coal ;  that  in  1840  plaintiffs  worked 
mine  till  they  came  to  place  where  excavations  were 
made  by  such  bresking  and  entering,  and  water 
came  in  and  had  continued  to  flow  in  ever  since :  it 
further  appeared  that,  in  1841,  an  action  was  brought 
against  defendant  for  breaking  and  entering  above 
mentiohed,  and  that  cause  was  referred  to  an  arbi- 
trator, and  that  substantial  damages  were  awarded. 
— Defondant  entitled  to  verdict  on  not  guilty,  and 
on  p^ea  to  new  assignment,  Q.B.  233 

Declaration  in  case  that  defendant  possessed  a 

wharf  on  the  Thames,  near  which  there  was  a 
wood-work,  placed  there  by  defendant,  and  being 
at  bottom  of  river,  and  over  which  after-mentioned 
ship  at  certain  states  of  tide  would  float,  but  not  at 
other  states  of  tide:  that  plaintiff  possessed  of  a 
ship  then  being  by  sufferance  of  defendant  at  and 
alongside  wharf  for  reward  to  defendant  in  that 
behalf;  that  defendant  had  management  and  con- 
troul  of  wharf,  and  mooring  and  stationing  of  ships 
at  and  near  it  whilst  they  were  at  wharf  for  pur- 
pose of  using  it :  Breach,  that  defendant  unskilfuUv, 
Bc.  placed,  moored  and  stationed  plaintiff's  ship  m 
river,  near  wharf  and  over  wood-work,  and  detained 
it  there  for  a  long  and  improper  time,  and  until 
ship,  on  foil  of  tide,  struck  against  wood- work,  and 
thereby  was  greatiy  injured :  Plea,  that  defendant 
had  not  management  and  cpntroul  of  wharf,  and 
mooring  and  stationing  of  ships,  &c.  modoet  farmd. 
— After  verdict  for  plaintiff.  Court  refused  a  rule 
nisi  for  arresting  judgment,  which  decision  was 
affirmed  on  error;  and  it  was  held,  declaration 
suffidentiy  shewed  a  duty  on  the  part  of  defendant 
safely  to  moor  and  station  the  vessel,  and  a  breach 
of  it,  Ex.  301 

—  See  Action. 

C^/iorart— though  taken  awav  by  Excise  Act,  7  &  8 
Geo.  4.  c.  53.  from  Queen's  Bench  may  still  issue  if 
conriction  obtained  by  fraud,  Q.B.  319 

-~*-  See  Costs.    County  Court. 

Charity.    See  Parish  Lands. 

Chwchwardent  and  Operteers — not  personally  liable 
for  attorney's  bill  of  costs,  where  cooy  of  rule 
for  roandamua  to  Justices  to  hear  appeal  served  on 
churchwardens,  one  of  whom  signed  retainer,  but 
afterwards  countermsnded  it;  and  before  rule 
argued,  churchwardens  re-elected,  and  new  over- 
seers elected,  one  of  whom  often  asked  about  rule ; 
and  upon  delivery  of  bill  of  costs  all  of  them 
expressed  readiness  to  pay,  but  said  there  was  a 
grudge  in  the  parish,  Ex.  94 

Circuity  of  Jctiotu    See  Pleading. 

Clergy — Perpetual  curate  possessed  of  house  and 
lands  in  right  of  his  curacy,  bound  to  keep  them  in 
repair;  and  action  for  dilajpidations  maintainable 
by  new  incumbent  against  his  predecessor,  Q.B.  366 

Coal  Acii,    See  Pleading.    Statute. 

Cognovit — Where  cognovit,  in  simple  form,  given 
before  appearance,  and  nothing  further  done  for 
several  years,  plaintiff  entitled  to  enter  an  appear- 
ance, and  proceed  on  cognovit,  notwithstanding  Reg. 
Gen.  Hll.  term,  4  Will.  4.  r.  35,  and  without  ob- 
taining leave  of  Judge,  or  giving  term's  notice, 
Ex.4 

C^ail/aieff/— under  43  Ella.  c.  2.  s.  4.  until  oay- 
ment  of  arrears  of  poor-rate  and  costs  awarded,  ia 
bad,  and  trespass  lies  against  Justices.     Backing 
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t  warrant  a  ministerial  aet  onlr.  What  damagea 
recoverable.  Demand  of  prruial  and  copy  of  war- 
rant signed  hv  plaintiff's  attorney  though  not  left 
by  him,  sufBcient  What  sofficient  compliance  with 
demand.  Constable  ntt  entitled  to  redress  merely 
because  sued  Jointly  with  the  Justices,  Ex.  849 

—  See  Master  and  Servant. 

Cemmcn  pur  eause  de  vieinage'^embU,  that  common 
fiur  canst  do  vicinage  may  exist  between  two  pro- 
prietors of  neighbouring  fiums,  independently  of 
any  rights  of  common  on  either  side.  But  daim  of 
such  right  by  individual,  as  annexed  or  inddent  to 
a  private  estate,  cannot  be  aood  bv  custom,  but 
must  be  pleaded  as  a  prescription  in  a  qmo  esta/#. 
Q  B.  121 

CoflMNiatf— Tmplied  authority  to  borrow  money  (sea 
Mine),  C.P.  17. 

See  Banking  Company.    Joint  Stock  Company. 

Pleading.    Railway. 

Compontation— Duty  of  jury  under  9  &  10  Vict.  e.  S8, 
Act  for  making  Batterlea  Park,  only  to  estimate 
value  of  property  taken,  and  estate  and  interest,  if 
it  appeared  to  be  divided  among  several  persons; 
and  (hey  have  no  power  to  dedde  whether  title  is  in 
the  claimant ;  and  prohibition  to  restrain  recording 
of  verdict  affecting  title  granted,  Q.B.  336 

—  See  Railway. 

Condition — anintt   disputing  testator's  competency 

(see  Devise),  Ex.  106 
CoiutoM^#— Appointment  of,  under  5  &  6  Vict.  c.  109. 

(see  Slander),  Ex.  IS9 

—  See  Commitment. 

Contract — By  agreement,  of  25th  of  May,  defendant 
agreed  to  purchsse  growing  crops  of  plaintiff,  price 
to  be  paid  on  5tb  or  June,  valuation  to  be  made  by 
Srd  or  June  by  two  persons,  one  named  by  each 
party  by  31st  of  May ;  and  in  case  either  party 
neglected  or  refused  to  nominate  a  referee  within 
time  appointed,  referee  of  other  party  alone  to  make 
final  dedsion.  Word  **  nominate"  means  not  only 
the  choice  of  referee,  but  communication  of  appoint- 
ment to  other  party;  and  appointment  by  plaintiff 
of  referee  on  Slit  of  May,  and  communication 
thereof  to  defendant  by  letter,  which  reached  him 
1st  of  June,  does  not  cntitie  plaintiff  to  proceed 
€Jt  parte,  Q.B.  1 

—  The  meaning  of  particular  words  used  in, 
is  for  the  Judge,  except  there  is  eridence  that 
they  were  used  in  a  sense  peculiar  to  particular 
trade  or  business,  or  that  their  meaning  depends  on 
usage  of  particular  place.  "  Months"  priaul /acta 
means  lunar  months,  and  subsequent  conduct  of 
parties  to  contract  inadmissible  to  shew  that  it 
meant  calendar  months.  Qnare — As  to  admissibility 
of  evidence  to  shew  that,  by  usage  of  auctioneers, 
*'  month**  meant  calendar  month,  Q.tt.  81 

—  Dedaration  by  payee  agsinst  maker  of  promis- 
sory note;  plea,  that  after  note" had  become  due  it 
was  agreed  between  plaintiff,  defendant,  and  A.  B. 
that  A.  B.  should,  at  reauest  of  plaintiff,  pay  to 
plaintiff  in  trust  for  E.  B,  200^  for  her  sole  use  and 
Denefit,  or  25X.  per  annum,  so  long  as  the  200il 
should  remain  unpaid,  and  that  the  rights  and  causes 
of  action  of  plaintiff  upon  and  in  respect  of  note 
should  be  suspended,  so  long  as  A.  B.  should  con- 
tinue to  pay  the  25/. ;  averment,  that  A.  B.  had 
paid  said  sum,  &c. — On  writ  of  error,  plea  bad  in 
substance,  legal  efibct  of  agreement  bdng  not  to 
suspend  plaintiff's  right  or  action  upon  the  note, 
but  only  to  sul^ect  Inm  to  action  if  ne  sued  con- 
trarv  to  the  agreement,  Q.B.  114 

A  material  alteration  of  a  sold  note  by  buyer, 

without  privity  of  seller,  avoids  contract.  A  n  altera- 
tion in  a  material  part  of  a  written  contract,  with- 
out consent  of  botn  parties,  is  a  material  alteration 


which  avoida  contract,  althoogli  it  wmj  not 
altered  duty  of  par^  aought  to  be  aharged*  C.P.  47 

—  Plainti^  by  written  agreement,  undertook  to  do 
work  to  houses  of  defendant  in  South  Street 
Southampton  Street ;  defendant  had  no 
Southampton  Street.^ — Construction  of 
was  for  Judge,  and  it  waa  not  a  qneation  fee  j«ry 
whether  word  **  and"  inserted  by  miatnke,C.P.  14S 

—  Defendant  agreed  to  aupply  plaintiff  with  159 
tons  weight  of  iron  girdera,  at  eertaia  price  per  loo, 
according  to  plana  to  be  fumislied  oy  plais  ~ 


within  Tcaaonable  time  fourteen  tons  woiglu  of 
l^irders,  for  which  plans  were  Inmiabed  at  ame 
time  were  ordered:  four  naontiiaaftcr  dale  of  agree- 
ment fourteen  tona  were  demanded;  and  ofdcrs 
were  given  for  dxty  tona  mora  girdera,  plans  for 
which  were  furnished:  defendant  then  repadbtcd 
contract — This  an  entire  contract ;  and  as  phinffiff 
had  not  furnished  plans  for  whole  150  tons  wxthia 
reasonable  time,  he  could  not  recover  for  nan-deli- 
very  of  fourteen  for  which  plana  liad  been  for* 
nished  within  reasonable  time,  C.P.  155 

By  agreement  under  aeal,  plaintiff  nadeftook  to 

supply  for  three  yean,  all-such  pipeaaa  thmddjhm 
time  to  tiwu,  dming  the  emd  period^  ho  roquked  If 
the  eompanv,  at  certain  apeafied  ratca:  oasnpanv 
ordered  and  had  large  aoantitiea  of  pipes  in  slac£ 
when  contract  expirra,  tor  which  plamtiff  aoagJit  lo 
recover  difibrence  in  price  lietween  current  valae  and 
that  paid  under  contract  Contract  smC  GmitBd  id 
pipes  required  for  use  at  time  of  ordera  {  hot  plaintiff 
l>ound  to  supply  all  pipes  ordered  by  eompanjr  for 
works  which  tney  were  carrying  on  and  anthociaed 
to  undertake  by  their  act  of  parSament,  C.P.  237 

—  Clerk  of  countv  court  personally  liable  asan 
contract  made  by  him  with  builder,  to  it  op  hall 
and  oflBces,  in  which  business  of  court  to  be  taa^ 
acted,  C.P.  304 

—  between  insurance  company  and  plaintiff  thst 
plaintiff,  as  attorney  of  company,  ahould  reeeivc 
salary  of  lOOL  per  annum,  m  Ken  of  ifortniag 
annual  bill  of  costs  for  ^neral  budaeasyfoc;  and 
in  consideration  that  plamtiff  had  promised  to  foNU 
agreement  on  his  part,  company  pmrnsed  to  fdfi 
same  on  thdr  part,  and  to  retain  and  employ  pfoia- 
tiff  as  such  attorney : — Held,  by  Court  of  Eacke- 
quer  Chamber,  reversing  judgment  of  Comt  ef 
Common  Pleas,  that  agreeaoent  created  ralatian  sf 
attorney  and  client,  and  amounted  to  promise,  oa 

{>art  of  defendants,  to  continue  that  rehMifoa  at  ksst 
or  one  year,  C.P.  307 

—  Where  sufficient  consideration  disdosad  to  en- 
title a  party  to  sue  alone,  Ex.  36 

— —  H,  Joint  owner  with  defendant  of  catatea  in  Ber- 
bice,  advanced  to  latter  iorfgo  auma  on  aeesoattf 
defendant's  share  of  liabilities  in  reapect  af  these 
estates,  and  received  on  account  thereof  dcfoadaai's 
acceptance  for  3.0001.  on  terms  contained  in  letter  by 
defendant :— "  Should  the  cropa  (af  the  catttes)  net 
come  forward  in  time  to  provide  for  theae  nelsB,  1 
shall  expect  to  have  them  renewed  for  anch  pcrbd  ss 
may  be  found  necessary  from  the  conditien  of  the 
properties."  Crops  being  and  atill  oantinalag  aa- 
prodnctive,  bills  were  renewed  en  three  aevstil 
occasions;  but  ultimately  H.  rcfneed  to  renew 
further.  Plaintifib,  indorsees  of  H»  with  nslM*  ef 
agreement,  entitied  to  recover,  as  ■grcemcnt  alipe> 
lated  for  one  renewal  only,  Ex.  71 

—  Declsration  that  plaintiff  was  attomeT  of  tail- 
waj  company ;  that  it  was  intended  to  applY  for  net 
to  mcorporate  same,  and  in  considcntion  ttat  aa^ 
"Bging  committee  of  railway  would,  by  peisiiBWen 
and  at  insunce  of  plaintiff,  retain  dcmdantaa  at- 
torney about  performing  c^tain  hnriaasi  for  «om- 
pany,  and  in,  &c  if  an  act  of  paiHamet  ihaaid  be 
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eMain0d,1i6,  d^froAtMt,  pvauimita  aMoir  plaintiff 
one^third  p«rt  of  proflts'of  buuDets  s  svermmt*  that 
imini^fig  comtMttse  did,  with  permiaskm  and-  at 
inatanct  of  plaintiff,  ratain  defendant  a»  attornty« 
&e.  ?  breach,  non-payment  of  third  ipart  of  pfoftts. 
— *Held,  bid,  fne«iilnff  of  eontnatt  being,  that  work 
to  be  done*  and  not  retainer,  vnm  to  be  oontiogent 
upon  paaeingof  act,  Ex.  248 

In  genenU  there  iaeufifeieoft  ^vlty  of  contract  Co 

Biaintain  action  if  party  aotaaHy  malting  contract 
with  defendant  was  acting  for  plaintiff,  and  in- 
tended at  time  to  nialter  it  lor  him,  tbongh  defendant 
was  not  aware  it  was  made  for  plamtifK  The  nanoe 
in  which  contract  ia  ande  ia  primd/keie  evidence  of 
party  for  whom. it  waa  mades  but  not  eondtmve 
(eicept  by  cwtom  of  trade  in  caae  of  bills  of  ex- 
change)^  W  here  a  banking  account  was  opened-  in 
name  of  one  of  two  plainii^  tbey  may  shew  that  it 
was  opened  en  behalf  of  both  ;  but  it  Lies  on  them 
to  prove  this  mtencion  affirmatirely,  and.  fact  that 
plamtiib  were  partnen,  and  that  money  paid  into 
account  bebnged  to  partnership^  not  alone  sufioieDt 
evidence  to  go  to  jury  that  oontnct  intended  to  be 
made  on  behalf  of  the  two,  Bx.  286 

^— ^  Where  goods  are  delivered  on  board  ship  under 
bill  of  ladings  captain  is  in  possession  and  cairies 
for  and  on  hchalt  of  vendon  and  delivery  doce  not 
vest  goods  in  vendee  as  .in  case  of  common  carrier, 
though  ship  be  expreasly  hired  few  vendee*  Legal 
meaning  of  *<  apptopriation"  of  gooda,  under  con- 
tract of  sale^  and  what  amounts  to  an  appropriation 
in  law»  ao-as  thereby  to  veat  goods  in  vendee, 
Ks.807 

See  Assumpsit    Landlord  and  Tenant.    Master 

and  Servant.    Principal  and  Agent    Railway. 

Ca»a»c/ion~ Maltster  by  cuUuslon,  aod  to  exonerate 
himself  from  penalties,  procured  conviction  of  ser- 
vant for  same  offence  he  had  himself  committed, 
and  certificate  of  Justices  which  operated  as  dis- 
charge of  him^telC — conviction  quashed,  Q.B.  319 

•--—  for  assault  directing  pensliy  to  be  poid  to  trea- 
surer of  county,  bad,  U.P.  170 

See  Master  and  Servant 

Ctpyhold — Reversionary  grant,  by  rector  and  lord  of 
manor  of  B,  of  copyh^d  premises,  comprising,  in 
one  aggregate  holding  and  at  one  aggregate  nodi- 
videU  rent,  tbreo  ancient  tenements,  originally  held 
of  manor,  under  distinct  grants  and  at  distinct  rents. 
Same  rector  afterwards  selU  aod  conveys  rcvvr- 
sionary  fee,  under  powers  in  Land  Tax  Redemption 
Act,  to  redeem  portion  of  land  tax  on  living,  and 
sale  is  conlirmed  fay  Land  Tax  Commitisionera  under 
that  act.  In  c^ctmcnt  by  subsequent  rector  to 
recover  the  premises,  title  of  defendant,  who  claims 
under  parliamentary  sale  and  conveyance,  cannot  be 
impeached,  on  ground  that  sale  was  of  a  reversion 
expectant  on  a  void  grant,  Cx.  1 

Coptpighi — Plaintiff  was  original  composer  of  music 
of  narrative  character,  which  he  sang  publicly  for 
profit  and  accompanied  by  gesture  and  expression  : 
defendant  announced,  by  handbills,  performance  of 
and  performed  plaintiff's  song  at  Crosby  Hall, 
licensed  for  music  and  dancing  under  25  Geo,  2. 
c.  36.  in  action  for  penalties  under  5  &  6  Vict  c.  45, 
— held,  first,  that  plaintiff's  song  was  a  musical 
composition  within  section  20.  of  that  act.  Secondly, 
that  Crosby  Hall  was  a  place  of  dramatic  entertain- 
ment within  3  WiU.  4.  c.  15.  Thirdly,  that  an  allega- 
tion in  declaration  in  terms  of  statute,  that  plaintiff 
had  *'so]e  lilwrty  of  representing  a  certain  musical 
composition/'  was  sufficient  statement  of  plaintiff's 
right  Fourthly^  that  it  was  not  necessary  that 
plaintiff,  who  was  assignee  of  copyright  of  words, 
should  bo  roistered  under  section  14.  before  bring- 
ing aetion«  Q.B.  325 
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^— «>  Alt  tMeHUmjff  author  of  a  work  first  published  in 
England,  has  a  copyright  in  it  whether  composed  in 
this  country  or  abroad.  Contemporaneous  publica- 
tion abroad  does  not  defeat  copyright  here.  Copy- 
right was  sold  by  letter  to  plaintiff,  which  was  a 
valid  sale  by  law  of  oonntry  where  it  was  roade.^- 
Plaintiff  an  "  assign"  of  the  author,  under  5  &  6 
Viot.  c.  45. 88.2, 3,  and  aa  such  entitled  to  copyrightg 
C.P.273 

— ^  See  Pleading. 

Coroner,  See  Quo  Warranto^ 

Corporaiiom — In  April  1839,  prior  to  grant  of  separate 
Coart  of  Quarter  Sessions  to  borough  of  Birming- 
ham, situate  within  county  of  Warwick,  a  reso- 
lution was  come  to,  for  paying  \ld.  per  head 
per  day  for  one  year,  for  maintenance  ot  borou^ 
prisoners  in  county  gaol,  there  being  no  gaol  in 
borough,  and  this  was  agreed  to  by  county  Justices. 
In  September  1839,  after  grant  of  Court  of  Quarter 
Sessions,  account  made  out  and  allowed  on  above 
principle.  In  January  1 84 1  county  J  ustices  resolved 
that  borough  Justices  had  no  power  to  commit  to 
county  gaol,  and  such  prisoners  were  detained  at 
expense  and  inconvenience  to  borough,  till  county 
Justices  could  attend  to  commit  them.  In  conse- 
quence of  doubts  as  to  validity  of  charter  of  borough 
of  B,  no  other  accounts  were  sent  in,  in  reference  to 
above  charges,  till  September  1842,  when  an  account 
was  sent  in  to  council  charging  for  prisoners  con- 
fmed  in  giolat  rate  of  l\d.  per  head  up  to  30th  of 
June  1842.  Statute  5  &  6  Vict  &  98.  parsed  on  lOth 
of  August  1842. — In  pursuance  of  that  statute  such 
accounts  rightly  altered,  so  as  to  charge  actual  ex- 
pense of  borough  prisoners  instead  of  11</.^  per 
liend  per  day;  statute  rendering  borough  liable 
to  actual  expenses,  both  prospectivelv  and  retro- 
spectively, and  no  deduction  could  be  made  in 
respect  of  prisoners  committed  by  borou(;h  Justices 
to  county  gaol,  subsequently  to  January  1841.  The 
5  &  6  Vict  c.  110.  provides  that  gaol  of  city  of 
Coventry  shall  be  a  ^aol  of  county  of  Warwick,  to 
be  purchased  and  paid  for  by  county  out  of  monies 
in  nands  of  treasurer. — Borough  of  Birmingham, 
which  had  separate  Court  of  Quarter  Sessions,  liable 
to  pay  its  proportion  of  county  rate  for  purchase  of 
gaol.  Q.B.  85 

See  Arbitration. 

Co9iM — Defendant  pleaded  non  assumpsit  to  all  but 
12L  Toll/.,  parcel  of  12/..  payment  and  accept- 
ance in  satisfaction,  aAer  action  brought.  To  resi- 
due, payment  of  1/.  into  court  Plaintiff  traversed 
payment  of  the  11/.,  and  took  the  1/.  out  of  court 
Amount  due  to  plaintiff  at  commencement  of  suit 
did  not  exceed  12/.,  and  11/.  was  paid  after  action 
brought,  and  accepted  b^  defendant  in  satisfaction 
of  that  amount  Plaintiff,  after  payment  of  the  1/., 
not  entitled  to  proceed  for  costs,  in  respect  of  the 
IR  ;  but  defendant  entitled  to  have  verdict  entered 
for  him.  and  to  general  co&ts  of  action,  Q  B.  29 

-<— —  of  Chancery  suit  not  recoverable  in  action  at  law 
(see  Vendor  and  Purchaser),  Q.B.  85 

—  A  cause  was  called  on  for  trial ;  and  after  jury 
were  sworn  it  was  discovered  that  record  did  not 
contain  a  similiter  to  one  of  the  replications,  nor 
any  award  of  ventre;  defendants  withnelJ  their  con- 
sent to  an  amendment,  and  Judge  discharged  the 
jury  :— Defendants  not  entitled  to  coats  of  the  day, 
Q.B.  113 

*—  Judgment  for,  where  plaintiff  ought  to  have 
sued  in  court  of  requests,  erroneous  (see  Writ  of 
Error),  QB.  137 

The  9  &  10  Vict  c.  95.  s.  129,  which  prohibits 

plaintiff  recovering  costs  in  an  action  brought  in  a 
superior  court,  for  which  a  plaint  might  have  been 
entered  in  county  court,  applies  to  actions  on  nego- 
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tlibl*  inttrumentt.  Upon  application  to  enter  tug- 
gesUon  to  deprive  plaintiff  of  coets  under  that  section, 
defendant  need  not  aver  that  Judge  did  not  grant 
certificate  that  cause  wai  fit  to  be  tried  in  superior 
court,  Q.B.  179 

CotiM  (continued) — A  cause  in  Lord  Mayor's  Court 
(goods  havinc  been  attached)  was  removed  into 
Queen's  Bench,  and  defendant  paid  roonev  into  court 
in  lieu  of  bail:  he  then  obtained  order  &r  plaintiff, 
who  lived  in  Scotland*  to  give  security  for  costs,  with 
usual  stav  of  proceedings.  After  lon^  delay,  defen- 
dant entitled  to  rule  cslUnff  on  plaintiff  to  put  in 
security  within  a  limited  nme,  and,  on  defeult,  to 
have  money  paid  out  of  court,  ^B.  81ft 

•"—  The  general  rule  that  an  unsuccessful  party  must 
pay  cosu,  applicable  to  cases  where  party,  who  has 
obtained  erroneous  decision  in  his  fevour  at  Quarter 
Sessions,  nnsuecessfblly  opposes  mandaoms  to  cor- 
rect it  Court,  however,  may,  exercising  its  general 
Jurisdiction,  make  an  ezcenUon  onder  particular 
circumstances.  Sembk  —  If  no  oroosiuon  were 
oflbred  costs  would  not  be  incurred,  0.8.  279 

—  Right  to  proceed  for,  in  action  of  debtafter  pay- 
ment in  satisfacdon  (see  Debt),  Q.B.  339 

—  In  action  for  inftingement  of  patent,  plaintiff 
obtained  verdict.  New  trial  granted ;  but  before 
second  trial,  plaintiff  insolvent  ;-^Court  refused  to 
order  plaintiff  to  give  tecurity  for  costs,  as  it  could 
not  be  fairly  presumed  that  action  adopted  and  pro- 
moted by  asttgneea,  C.P.  109 

— -  Administraton  no  right  to,  upon  consent  mle 
in  cicctment  (lee  Ejectment),  C.P.  147 

•—  To  deprive  plaintiff  of  costs  under  section  189.  of 
County  Court  Act,  defendant  must  shew  aflkm- 
aiivdy  that  case  not  within  exceptions  In  section 
188,  C.P.  313 

•"—  Defendant  must  also  shew  that  he  dwelt  or  car- 
ried on  his  business,  at  time  of  action  brought, 
within  Jurisdiction  of  county  court ;  and  it  is  not 
sufBcient  that  cause  of  action  aiose  within  jurisdic- 
tion. C.P.  881 

To  deprive  plaintiff  of  oosU  under  9  fr  10  Vict. 

c.  95. 9, 189,  defendant  must  shew  cause  of  action 
arose  wholly  or  in  some  material  point  within  Juris- 
diction of  county  oourt  within  which  defendant 
dwelt  or  carried  on  bnriness  at  time  of  action 
brought,  C.P.  848 

—  DedarstSon  containing  four  counts:  defendant 
pleaded  general  issue  to  the  whole,  and  special 
pleas  to  each  count:  verdict  for  defendant  on 
general  Issue  to  first,  third,  and  fourth  counts 
and  on  all  other  issues  for  plaintiff :  Judgment  on 
second  count  (upon  which  plaintiff  succoeded), 
arrested. — Defendant  was  entitled  to  general  costs 
of  cause.    Jmmt  v.  Snok  overruled,  C.P.  877 

—  The  Court  will  entertain  motion  for  leave  to  enter 
a  suggestion  to  deprive  plaintiff  of  coits,  upon  affi- 
davits of  new  and  material  feds,  though  leave  has 
been  refused  by  a  Judge,  en  gnmnd  tnal  aflMavits 
produced  were  fasauflldent.  The  dty  of  London 
Local  Court  Act  givee  a  concurrent  iurisdiction  to 
the  superior  covrts  **  where  the  plaiouff  dwells  more 
than  twenty  miles  from  the  defendant.*' — That 
means  twenty  ndles  from  place  where  defendant 
dwells.  An  aflMavit  stating  that  defendant  carried 
on  btttiness  at  No.  133,  Fenchurch  StntU  in  dty  of 
London,  does  not  sufBdently  shew  defemlaoi's 
dwelling-place  to  entitle  him  to  suggestion  to  de- 
prive ptaintiff  of  costs.  Court,  however,  gave  leave 
to  suggest  that  plaintiff  did  not  live  nsore  than 
twenty  miles  from  place  where  deffendaat  carried  on 
business,  C.P.  890 

— ^-  To  trespass  in  three  doses.  A,  B,  and  C,  in  one 
count,  defendant  pleaded  public  sray  over  all  three, 
and  other  pleas  of  Jusdfkaiioiis  plaindff  tnvcned 


all  pleas  except  so  modi  of  |rtea  of  public  way  m 
related  to  dose  C,  as  to  which  he  new  asrigiwd 
trespasses  €*iru  wkm.  Jury  found  for  defcndunt  on 
plea  of  public  way  over  doses  A.  and  B,  and  for 
plaintiff  on  not  guilty  to  new  aaaignmea^  with  a 
nrthing  damages :  other  pleas  all  found  for  pbsniiC 
No  certificate  under  8  fe  4  Vict  c  84.  TiapeoKs 
in  three  doses  divisible  causes  of  action;  and 
plaintiff  entitled  under  4  %  3  Anne,  c.  16.  as.  i.  and 
o.  to  costs  of  issues  found  for  Urn  aa  to  lioacs  A. 
and  B,  on  which  he  bad  foiled;  but  under  3  &  4 
YicL  c.  84.  entitled  to  no  coats  in  respect  of  doee  C, 
on  which  he  had  sueoeeded,  but  had  fccofuied  less 
than  40fc  damages.  Effect  of  3  ft  4  VIcL  c.  S4. 
combined  with  4  &  3  Anne,  e.  IfS.  so.  4^  mad  3.  as 
construed  by  dedded  cases  is  that  plaintiff  Is  in  beoer 
condiiioo  by  bringing  action,  in  which  be  foils  altoi^ 
gather,  than  by  bnn^ng  a  Mvoloas  one  in  which  he 
succeeds.  Defendant  when  be  succeeds  ia  _ 
by  one  statute  if  he  improperly  pt*>^  plena 


he  cannot  support,  and  plaintiff  whea 

is  punished  by  other  statute  if  he  bringa  a  fiivolans 

action,  £z.38 

—  Debt  for  goods  sold;  pleas  aa  to  all  hitf  ISe, 
pared,  fee,  uuafacMU  fciditWfafas  ;  aa  to  that  sum, 
payment  Into  oouit  of  13s.  RepBcatioo,  sisrililw^ 
to  first  plea;  to  second,  that  plaintiff  accepts  the  Us. 
fai  fiill  satisfaction  and  discharge  of  causa  uf  aeiiau 
fin  introductory  part  of  that  plea  mentinMd.  whh 
prayer  of  judgment  for  his  costs 
oehalC  Jury  found  dcfendanto 
plaintiff  to  greater  amount  than 
titled  to  costs,  on  repheation  to  second  plea,  Bx.  74 

—  The  189th  section  of  9  fe  10  Vkt.  e.  9S« 
deprives  parties  of  costs  who,  after  its 
In  superior  eourti  for  causes  **fer 
might  have  been  entered  in  any  ( 
that  act,"  does  not  apply  where  s 
afler  act  passed,  but  bobre  Order  in 
Mishing  county  court  in  dtatrict  whciu  caasae  of 
action  arose,  fee.  Bx«  101 

—  The  Queen,  by  Order  In  CouncB,  dnecicd  thai 
Small  Debts  Act,  9  fe  10  VkL  c  95,  should  he  put 
in  force  in  every  county  on  ISth  of  March  1847 :  eu 
85th  of  Msrch  following  an 
In  Court  of  Exchequer  fbr  cause  of 


Juiisdlctlon  of  County  Court  of  Kingsiua ;  hi 
was  not  then  in  existence  at  that  pEaee  any 
court,  at  which  a  pidnt  could  have  been  ci 
Plaintiff,  who  had  lecovcied  a  ver£ct  for 
titled  to  costs,  Ex.  131 

—  A  rule  was  made  abeolute  fbr  enteifaigi 
depriving  plaintiff  of  costs,  and  for  his  paying 
fendant  his  costs  of  suit.     The  simeatf 
versed  by  plaintiff     As  the  costs  or  a^ 
upon  trial  of  suggcsticm.  Court  had  no  P*^cr  by 
rule  to  compd  pQfq^ff  to  pay  them,  Bs.  MS 

—  To  obtain  leave  to  enter  suggestion  under  9  fe  10 
Vict,  c  95.  s.  189.  it  Is  suflkieot  if  aSdavit  hri^s 
case  within  sections  188.  and  189 ;  it  need  net  ucge- 
tive  any  grounds  for  refudng  suggestion  not  men- 
tloned  m  those  sections;  if  they  exist  they  are  to  be 
shewn  by  other  party.  If  a  prind  faam  cnae  be 
made  out  Court  will  not  inquire  into  doubtful  paint 
of  law,  which  ntay  be  raiaed  upon  record  afeer  aug- 
gestioo  entered.  Leave  to  enter  supaesdoB  greased 
m  action  on  bill  of  eichange  in  whidi jdnndff  had 
reoavered  less  than  SOiL ;  and  fMvre^ Whether  hStk 
of  exchai^  are  within  juiiadaction  of  county 
Bx.*8fi5 

—  See  Attorney.    Bankruptcy,    Mslirioui 


t  to  address  thejury  for 
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ComUp  CSMtrl— Tenant,  after  notice  to  ^oit,  refuted  to 
deliTer  up  poaenion  of  premiaet:  plaint  entered  and 
sommont  Mioed  out  of  county  ooiirt,  under  9  fr  10 
Vict  c.  95.  s.  122.^The  feet  of  tenant  appearing 
and  shewing  cauie,  not  tuflBcient  to  oust  eounty 
court  of  its  jurisdiction  to  grant  warrant  of  poe- 
aestion ;  it  is  for  that  Court  to  determine  whether 
the  cause  shewn  is  sufficient  or  not  Decision  of 
county  court  condnsiTe  upon  question,  whether 
tenancy  *<  duly  determined  by  «  legal  notice  to 
quit  *>  aB.  161 

— •  Judge  of  county  court  hat  no  power  to  alter 
verdict  In  cause  tried  by  Jury.  After  trial  and 
entry  of  Judgment  for  defendants,  they  leA  the 
court ;  and,  subsequently,  and,  as  defendants  swore 
they  believed,  after  Court  had  broken  no,  Judge 
rescinded  his  decision,  and  ordered  new  trial,  when 
he  gave  Judgment  for  plaintiff:  alHdavita  in  answer 
did  not  shew  affirmatively  when  alteration  made,  but 
copy  of  entry  in  register  was  produced,  in  which  it 
was  stated  to  have  been  at  the  same  court-- Judge 
exceeded  his  Jurisdiction,  and  prohibldon  grant^, 

ae.  170 

-~—  The  sufficiency  of  proof  of  service  of  a  sum- 
mons entirely  a  question  for  discretion  of  Judge 
of  the  county  court,  and  a  superior  court  will  not 
interfere  by  prohibition,  where  be  has  exercised 
such  discretion.  S§mbU — That  due  service  under 
the  rule  of  practice  is  not  a  cooditlen  precedent  to 
Jufisdicdooof  county  court,  Q.R.  174 

— »  On  motioa  for  new  trial  of  plaint,  triod  by  Judge 
alone,  Judge  ordered  second  trial  to  be  had  before 
a  Jury,  oosts  of  motion  to  be  paid  to  opposing 
party. — Opposii^  P^^^y*  having  accepted  those  eosts, 
could  not  atierwards  object  to  the  oraer,  Q.B.  183 

— *  SnmflMns  4Hit  of  county  court  described  defen- 
dant as  executor  of  A.  B«  and  on  his  appearance, 
plaintiff  opened  the  case  against  him  as  executor  of 
C.  D:  cause  of  action  accrued  In  1842:  Judge 
directed  a  fresh  summons  to  be  Issued,  describing 
defendant  as  executor  of  C.  D,  bearing  same  date  as 
first  summons.  In  order  to  save  Statute  of  Limita- 
tions.— Queen's  Bench  refused  to  interfere,  Q.B.S80 

— — '  Jurisdiction  of  county  court  not  ousted  by  mere 
daim  of  tide :  Judge  is  to  inquire  and  dedde  whether 
title  retlly  in  question ;  but  decision  not  Anal,  and  if 
superior  Court  be  satisfied  that  titie  in  question,  pro- 
hibition will  be  granted,  aB.  357 

Reihsal  of  prohibition  to  Judge  of,  where,  not- 
withstanding an  admission  by  plaintiff  that  plea  of 
Judgment  recovered  in  another  court  for  the  same 
debt  was  true,  Judgment  was  given  for  the  plaintiff, 
C.P.  16 

^"^  Declaration  on  replevin  bond  for  not  prosecuting 
suit  with  effect,  according  to  condition,  tnat  plaintiff 
made  his  plaint  at  Wbitechapcl  County  Court,  and 
'•that  it  was  adyudged  by  the  said  Court  that  the 
said  plaintiff  should  Uke  nothing  by  his  said  plaint:" 
plea,  mtl  Htl  record:  replication,  there  is  such  a 
record :  The  order  made  in  counlv  court  minute 
book  was,  *<  struck  out  for  want  or  Jurisdiction,  a 
disputed  title  having  been  sworn  to.*^' — Entry  did 
not  support  declaration,  and  defendant  entitied  to 
Judgment,  C.P.  190 

—  Jurisdiction  of  county  court  not  excluded  in 
action  of  trespass  ^u.  cljr.,  bv  claim  of  defendant, 
as  inhsbitant  of  B,  to  enter  plaintiff's  land  for  pur- 
pose of  asserting  right  of  flsning  there  \  custom  for 
all  inhabitanu  of  B,  as  such,  to  enter  plalntiff^s 
close  and  take  fish  there  without  limit,  being  bad ; 
and  right  claimed  under  it  not  a  hereditament,  and 
therefore  not  within  proviso  In  9  ft  10  Vict,  c  93. 
c  58,  C.P.  906 

The  term  **  cause  of  action"  in  9  &  10  Vict. 

c.  95.  s.  OS.  means  eonse  q^  one  oetfon,  and  is  not 
limited  to  an  action  on  one  separate  contract :  that 


definition,  however,  does  not  embraee  all  contracts 
executed,  however  unconnected  and  disdmilar  in 
character,  which  could  be  induded  in  one  IndsM- 
iahtt  count :  but  applies  certainly  to  cases  of  trades- 
men's bills,  in  which  one  item  is  connected  with 
another,  in  the  sense  that  dealing  was  not  in- 
tended to  terminate  with  one  contract,  but  to  be 
continuous,  so  that  one  item,  if  not  paid,  should  be 
united  with  another,  and  form  an  entire  demand. 
Q««iv^Whether  that  section  appliea  to  all  debU 
which  can  be  comprised  in  one  description  in  one 
count,  ex.  gr.  <'for  goods  sold,"  Certain  alleged 
a^enuof  defendant  bad  given  to  several*  persons 
ticliets  for  goods,  which  were  to  be  supplied  by 
plaintiff,  who  had  brought  823  actions  in  county 
court  against  defendant,  in  respect  thereof,  upon 
claims  none  of  which  exceeded  ot,  and  many  fell 
short  of  SOi.,  the  whole  araoontina  to  303iL  I9t^— 
Prohibition  granted.  Qiuerr^Whether  it  would 
have  been  granted  if  the  whole  of  the  dainu  had 
amounted  to  30iL  only,  and  items  had  been  sued 
for  by  separate  plaints,  Ex.  157 

— —  A  local  act  Of  parliament  imposed  rates  one  half 
on  landlords,  other  half  on  tenants  {  and  enacted, 
that  tenants  should  first  pay  whole  rate  and  deduct 
a  moiety  out  of  rent,  and  that  every  landlord  should 
allow  of  such  deduction  "notwithstanding  any 
agreement  to  the  contrary :"  after  the  passing  of  this 
act  certain  premises  in  the  parish  were  leeseiC  tenant 
covenanting  to  pay  all  rates  and  taxes;  landlord 
refused  to  deduct  half  the  rate,  and  tenant  served 
Mm  with  a  plaint  from  the  county  court.  The 
Court  refusea  a  prohibition,  **  the  title  to  any  cor- 
poreal or  incorporeal  hereditaments,"  within  9&  10 
Vict,  c  95.  s.  53.  not  being  In  question ;  omd  aniMr, 
per  Puirkft  B,, — the  local  act  did  not  apply  to  agree- 
ments entered  Into  subsequendy  to  ita  passing,  Ex. 
168 

-— -  Defendant  was  sued  in  county  eourt,  and  with- 
out any  notice  thareof,Jndgment  waa  given  against 
him  and  his  goods  seixed  in  execution:  he  then 
applied  to  Judge  under  the  80th  section  of  9  fr  10 
Vict,  c  95.  to  set  aside  Judgment  and  execution ;  but 
Judge  having  imposed  certain  terms,  he  declined  to 
accede  to  them,  and  paid  debt  and  coata  under  pro- 
tesL — Judge  had  iunsdiction  over  matter,  and  pro- 
hibition refused,  Ex.  174 

-^—  A  eeriiorari  to  remove  plaint  may  isone  e«  jMrle, 
and  without  notiee  to  the  other  party,  if  the  Judge, 
in  exerrise  of  his  discretion,  thinks  proper  to  grant 
leave,  under  9  fr  10  Vict  c.  95.  s.  90,  Ex.  847 

—  Qmrv— As  to  iurisdiction  o^  In  actions  on  bttla 
of  exchange,  Ex.965 

— —  See  Attorney.    Costs. 

Camrt  of  Reaweits.    See  Writ  of  Error. 

CemrnoMt-^k,  by  indenture,  demised  to  B.  certain 
land,  and  B.  covenanted  for  himself,  his  heirs,  execu- 
tors, administrators  and  assigns,  to  build  certain 
houses  thereupon  within  two  years ;  B.  underlet  to 
C,  and  covenanted  for  himself,  and  bis  heirtpexecu- 
ton,  and  administrators,  to  observe  and  perform,  or 
effectually  to  indemnify  C.  agidnst  covenants  in  first 
indenture  I  B.  assigned  his  reversion  to  D.  A  hav- 
ing entered  and  ejected  C.  by  reason  of  non-per- 
formance of  first-mentioned  covenant. — Held,  that 
B.'s  covenant  with  C.  did  not  run  with  the  land, 
and  D.  was  not  liable  to  C,  Q.B.  111 

— ~  Lease  contained  proviso  that  on  notice  being 
given  by  lessee  eighteen  months  before  end  m 
eighth  year,  and  all  arrears  of  rent  being  paid,  and 
all  covenants  and  agreements  on  part  of  leasee 
having  been  observed  and  performed,  lease  ahould 
determine  at  end  of  eightli  yeari  **  nevertheless, 
without  prejudice  to  any  daim  or  remedy  which 
any  of  the  parties  hereto  may  then  be  entitied  to  for 
breach  of  any  of  (he  covenants  or  agreements  here- 


xn 


INDEX. 


inbefore  contained.'* — Performance  of  all  covenants 
by  lessee  a  condition  precedent  to  right  to  deter- 
mine lease,  notwithstanding  concluding  clause.  In 
action  by  lessor  on  lease  declaration  alleged  specific 
breaches  of  covenant,  and  lessee  pleaded  that  he 
gave  eighteen  months'  notice  to  determine  lease  at 
end  of  eighth  year,  and  that  at  expiration  of  that 
year  all  arrears  of  rent  had  been  paid,  and  all  cove- 

.  nants  and  agreements  on  part  of  leasee  had  been 
observed  and  performed,  and  thereupon  lease  deter- 
mined; and  plaintiff  replied,  setUng  out  specific 
breach  of  covenant  assigned  in  declaration»  absque 
hoc  th«t  all  covenants  and  agreements  on  part  of 
lessee  had  been  observed  and  performed  by  him  at 
end  of  eighth  year,  concluding  to  country. — Plaintiff 
may  put  defendant  on  proof  of  his  averment  in 
general  tenns  in  which  it  was  made,  and  replica- 
tion properly  concluded  to  country,  CUB.  301 

Covenant  (continued)— to  pay  rent  until  payment  and 
satisfaction  of  a  mortgage  is  a  covenant  running  with 
the  land,  and  does  not  become  a  covenant  in  gross  till 
event  happens,  Q.B.  343 

Declaration  in  covenant  that  plaintiff  and  defen- 
dant had  agreed  to  enter  into  partnership  as  sur- 
geons, &c.  until  January  1,  1846,  and  that  it  was 
further  agreed  that  plaintiff  should  after  that  time 
introduce  defendant  to  his  patients  as  his  successor 
in  business,  &c. ;  in  consideration  whereof  defen- 
dant covenanted  to  pay  50/.  on  25th  of  March  1846, 
in  addition  to  another  aum  covenanted  to  be  paid : 
Breach,  non-payment  of  the  50/.  Plea,  that  after 
1st  of  January  1846,  and  before  25ih  of  March 
1846,  plaintiff  refused  to  introduce  defendant  as 
plaintiff's  successor  to,  &c.,  wherefore  defendant 
refused  to  pay  said  sum  of  50/.,  verification. — In- 
troduction to  patients  an  independent  covenant,  and 
not  a  condition  precedent  to  payment  of  50/. ;  and 
plea  bad,  Ex.  172 

•* —  PlMintiff  and  defendant,  atlomies  and  solicitors 
in  co-partnership,  dissolved  partnership  by  inden- 
ture, whereby  defendant  covenanted  with  plaintiff 
that  defendant  would  not  thereafter,  within  next 
seven  years,  directly  or  indirectly,  by  himself  or  in 
partnership,  carry  on  business  of  attorney  or  solicitor 
within  fifty  miles  from  Ely  Place,  nor  interfere  with, 
solicit  or  influence  clients  of  said  co-partnership; 
and  if  ke  should  infringe  covenant,  he  would  imme- 
diately pay  to  plaintiff  1,000/.  as  and  for  liquidated 
damageSf  and  not  by  way  of  penalty.  Intention  of 
parties  was,  that  1,000/.  was  to  be  considered  as 
liquidated  damages,  and  not  as  a  penalty,  Ex.  226 

—  Agreement  under  seal,  dated  27th  of  April  1843, 
as  follows — that  sum  of  60/.  shall  remain  in  bands 
of  J.  H.  ftx>m  date  hereof  for  one  whole  year;  that 
at  expiration  of  that  period  (if  interest  xAa//  be  iheu 
paid,  and  no  notice  be  then  given  to  call  in  same,) 
60/.  shall  continue  in  hands  of  J.  H.  for  another  year, 
and  so  on  from  year  to  year,  until  notice  in  writing 
shall  be  given  by  W.  B.  to  call  in  same ;  that  twelve 
calendar  months'  notice  in  writing  shall  be  given 
to  call  in  the  SOL,  and  that  at  expiration  of  notice, 
tame  shall  be  paid  bv  instalments  of  10/.  every 

•  third  month,  until  whole  amount  be  paid,  first  miy- 
ment  of  10/L  to  be  made  at  expiration  of  fifteen 
months  from  date  of  notice,  so  that  whole  amount 
of  60/.  shall  be  paid  by  end  of  two  yean  and  six 
months  from  date  of  notice. — Held,  {Platit  B»  dit- 
eeniiente,)  that  notice  to  pay  principal  sum  might 
be  given  at  any  period  or  year,  and  that  time  of 
payment  of  instalments  was  to  be  calculated  from 
date  of  notice,  and  not  from  end  of  current  year 
under  agreement,  Ex.  278 

r~-  By  indenture  between  plaintiff  and  defendaoti, 

Slaintiff  sold   letters  patent   to   defendants,   and 
e&ndanis  covenanted  to  pay  by  iDstalments :  pro- 
vided, that  if  within  twelve  months  from  date  of 


indenture  defendants  should  disapprove  of  patent, 
and  of  their  disapprobation  and  intentioa  to  sell  it 
should  give  notice  to  plaintiff,  payment  of  instal- 
ments should  be  suspended;  and  if  defendants 
should  within  six  months  after  notice  sell  patent, 
and  retaining  to  themselves  246/.  pay  over  antpliis 
to  plaintiff,  covenant  fisr  payment  of  entire  sum 
should  cease:  but  if  defendants  having  g^ven  such 
notice  should  neglect  or  n^ftue  to  obaervc  all  other 
matters  or  things  in  proviso,  covenant  for  payment 
of  840/.  should  stand. — Defendanta  not  having 
actually  aold  liable  to  pay  inatalroeots  tbon^  they 
had  given  notice,  and  were  ready  and  willing  and 
had  endeavoured  to  sell,  Ex.  305 
— -—  Declaration  that  by  indenture  plaintiff  conveyed 
all  coals  and  mines  of  cosl  within  and  under  certain 

Jiremises  to  defendant,  who  covenanted  to  pay  40/. 
or  every  statute  acre  of  coal ;  and  that  he  wook), 
till  consideration  money  p^d,  pay  40/.  port,  ftc. 
annually  by  half-yearly  instalineota,  commcndog 
from  date  of  indenture,  whether  a  whole  acre 
should  have  been  ^tten  in  any  such  year  or  not : 
averment  that  at  time  of  making  indenture  there 
had  been,  and  still  was,  coal  within  and  under  pre- 
mises, and  that  two  half-yearly  instalments  were  in 
arrear. — On  error,  declaration  good,  and  findii^  of 
coal  not  a  condition  precedent  to  payment,  Ex.  367 

'—  Where  A.  covenanted  vrith  B,  U  C,  their  exe- 
cutors, administrators,  and  assigns,  to  pay  money, 
to  be  held  by  them  on  certain  trusts,  and  C.  did  net 
assent  to  or  execute  deed,  and  ^ubsequeiMly  by  ia> 
denture,  to  which  neither  A.  nor  B.  were  partiet, 
disclaimed  all  trusts  of  covenant,  B.  could  not  akwe 
sue  A.  apon  covenant  during  lifetime  of  C«  Ex.  338 

See  Lease.    Pleading.    Vendor  and  Purchaser. 

Criminal  Law.  See  Commitment.  Conviction.  FeJooy. 
Forgery.    Information.    IndictmcnL    Peijury. 

Cuitom.  See  County  Court.  Landlord  and  TenaaL 
Mine.    Railway. 

Damases — Power  of  Court  to  asseas,  Q.B.  342 

That  damage  is  too  generally  stated  in  declara- 
tion, no  ground  for  arresting  judgment,  C.P.  52 

—  by  reason  of  carrier  not  forwarding  goods  in 
time  for  market,  Ex.  50 

See  Detinue.    Malicious  Prosecution.    SbcriC 

Trespass.    Vendor  and  Purchaser. 

Debt — Where  after  action  brought  debt  >*  P«d  and 
accepted  in  satis&ciion,  and  coats  are  o^red  b«t 
refused,  damage  merely  nominal  indepaadeady  of 
costs,  and  plaintiff  cannot  proceed  for  costs. — To 
action  on  cheque  for  25/.  plea  of  payment  af 
60/.,  after  action  brought,  in  satisfaction  of  dcht, 
damages,  and  costs :  it  was  proved  that  mtier  action 
brought  defendant  paid  cheque,  and  ofiered  to  pay 
any  costs,  which  offer  pluntiff  refused.  EMenduit 
entitled  to  verdict  on  the  plea.  Q.B.  339 

QiMere— Whether  since  3  &  4  Will.  4.  c  27.  a.  36, 

debt  lies  for  arrears  of  a  rent  in  fee.  Bat  wkcie  a 
party  covenanted  that  he  would  duly  pay  oeiiain 
yearly  chief  rents,— held,  that  debt  wonid  lie  for 
arrears  thereof,  Ex.  289 

on  simple  contract,  does  not  lie  where  mamej 

secured  by  mortgage  bad  been  farther  secwred  hj 
bond,  though  amr  sale  under  mortgage  defendant 
admitted  correctneas  of  amount  and  promised  to  pay 
it,  Ex.  365 

Deed — or  other  writing  speaks  fitmi  its  czccntioiit  and 
not  from  day  of  its  date.  Q.B.  49 

-^—  Delivery  preaumed  where  document  pcoved,  or 
admitted,  to  be  signed  and  scaled,  Q.B.  317 

—  which  may  operate  either  at  comoMn  kw  or 
under  Statute  of  Uses,  must,  in  pltadin^  be  tafcan 
to  operate  at  common  law,  unkaa  there  is  an  < 
averment  of  an  election  that  it  riudl  openio 
statute.  Qattfre— Whether  ao  entry  by  ' 
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such  a  deed  will  not  be  conduilTe  of  in  election 
that  it  shall  operate  at  common  law.  SembU — That, 
under  a  grant  Co  A»  B,  and  C,  their  execuion,  &c. 
o(  liberty  to  get  coals  under  certain  closes  until  all 
coals  in  said  closes  should  be  gotten^  an  interest 
.  passes  to  executors  of  survivor,  if  deed  operates 
under  Statute  of  Uses,  Ex.  110 

See  Banking  Company, 

De  htfurid.    See  rleadin^. 

Dewmrrer — to  declaration  by  indorsee  against 
acceptor  of  bill  of  exchange,  that  it  did  not  suffi- 
ciently shew  days  of  grace  had  elapsed  before  action, 
frivolous,  Q.B.  7 

—  to  declaration  on  ground  that  defendant  described 
as  «  Willism  Henry  W.  Collier,"  the  initial  letter 
W.  being  used  for  an  unexpressed  name, — not  fri- 
volous, C.P.  91 

Where  frivolous,  Ex.  8 

Deiimte — In  detinue  for  detention  of  railway  scrip 
re-delivered  to  pIdntifF  after  action  brought  and 
before  vrrdict,  jury  may  as  measure  of  darosges 
take  into  consideration  difference  between  value  of 
scrip  at  time  of  demand  and  at  time  of  re- delivery. 
In  such  case  a  subsequent  delivery  being  impossible, 
jury  may  fmd  facts  specially,  and  so  confine  them- 
selves to  an  assessment  of  damages.  Form  of  judg- 
ment may  be  simply  that  plaintiff  do  recover  his 
said  damag^es  and  costs,  C.P.  82 

Devise — A  will  is  to  be  construed  so  as  to  reconcile 
words  primd  facie  repugnanr.  Testator  devised 
certain  freeholds  by  name  to  his  wife  for  life,  re- 
mainder to  A.  in  fee;  and  also  devised  to  his  wife 
in  fee  '*  all  his  real  and  personal  estates  both  free- 
hold and  copyhold,  and  now  surrendered  to  the 
uses  of  my  will."— Word  "all"  to  be  read  <*  all  the 
residue"  to  satisfy  testator's  intention :  and  A.  on 
death  of  wife  took  remainder  in  fee  in  estates  first 
devised,  Q.B.  119 

• "  I  give,  devise,  and  bequeath  all  my  real  and 

personal  estate,  monies,  securities  for  money,  and  all 
other  my  real  and  personal  estate  of  what  nature  or 
kind  soever,  and  wheresoever  the  same  may  be, 
which  I  am  now  possessed  of,  or  which  at  any  time 
hereafter  I  may  be  possessed  of,  or  entitled  unto, 
euhject  to  the  payment  of  all  myjutt  debttt  funeral 
and  testamentary  expenses,  and  the  expense  of 
proving  this  my  will,  onto  my  dear  wife,  to  and  for 
her  sole  and  separate  use  and  benefit,"  gives  devisee 
an  estate  in  fee  in  lands  of  testator,  Ex.  51 

—  of  lands  to  P.  M,  testator's  brother,  for  life,  re- 
mainder to  use  of  first  son  of  P.  M.  for  life;  remain- 
der to  use  of  first  son  of  said  first  son  and  his  heirs 
male;  and  in  defkult  of  such  issue,  to  use  of  all  and 
every  other  the  son  and  sons  of  P.  M.  severally  and 
successively  for  like  interests  and  limitations  as  l>e- 
fore  directed  with  respect  to  first  son  of  P.M.  and 
his  Issue;  and  in  default  of  issue  of  P.  M,or  in  case 
of  bis  not  leaving  any  at  his  decease,  then  over. 
P.  M.  never  had  issue : — All  the  limitations  subse- 
quent to  that  to  use  of  first  son  of  P.  M.  void  for 
remoteness ;  and  if  P.  M.  hsd  had  sons  they  would 
not  by  application  of  cy-pres  doctrine  have  taken  an 
estate  tail,  inasmuch  as  by  such  construction  estate 
would  devolve  in  line  of  succession  diflSerent  from 
that  expressly  designated  by  testator,  Ex.  81 

—  Testator  by  will  duly  executed  to  pass  real 
estate,  gave  considerable  interesta  in  his  real  estate 
to  his  daughter,  and,  subject  thereto,  gave  his  pro- 
perty to  her  children,  8rc. ;  proviso,  that  if  testator's 
said  daughter,  or  her  husband,  or  any  person  or 
persons  on  her,  or  his,  or  their  behalf,  should  dis- 

.  pute  the  will  or  bis  competency  to  make  it,  or  should 
refuse  to  confirm  it  so  far  as  he  or  she  lawfully 
could,  when  required  by  the  executors  to  do  so,  the 
disposition  in  favour  of  daughter  should  be  revoked: 
^Hcld,  a  good  and  valid  condition  in  law»  Ex.  106 


—  Word  "estate"  inoperative  part  of  will  passes 
not  only  the  corpus  of  property,  but  all  testator's 
interest  in  it,  unless  controuled  by  context:  and 
neither  do  superadded  words  of  local  description 
more  applicable  to  corpus  of  property,  nor  words 
apparently  explanatory  of  meaning  of  term  in 
devise  itself,  prevent  it  from  passing  whole  interest : 
but  where  word  **  estate"  not  used  in  operative 
clause  of  devise  itself,  but  introduced  in  another 
part  of  will  referring  to  it,  it  cannot  be  construed  as 
extending  operative  clause,  whether  prior  or  subse- 
quent.— Words"  who  have  issue"  construed  to  mean 
who  luwe  when  will  takea  effect,  and  not  applicable 
to  children  bom  afVer  testator's  death,  Ex.  887 

—  Devise  of  three  several  estates  to  testator's  three 
daughters,  M,  C,  and  L,  for  their  respective  lives, 
remainder  to  their  children  as  tenanu  in  common 
in  fee,  provided  "  that  if  any  or  either  of  my  said 
daughters  shall  depart  this  life  without  having 
lawful  iuue  of  her  body  or  bodies,  that  then  and  in 
that  case  the  property  hereinbefore  given  to  such 
daughter  so  dying  shall  go  and  accrue  to  the  mr- 
oteors  or  eurtmor  of  my  said  daughters,  their  heirs," 
frc.,  "in  equal  shares  and  proportions  as  tenanta 
in  common ;  and  if  all  my  daughters,  except  one, 
should  depart  this  life  without  having  lawful  issue, 
then  that  the  share  of  such  daughters  so  dying  shall 
go  to  the  survivar  of  my  said  daughter,  her  heirs 
and  assigns  for  ever."  C  died  October  3,  1841. 
leaving  a  son ;  and  on  the  25th  L.  died  without 
having  had  issue.  On  22nd  of  December  M.  and 
her  husband  conveyed  to  trustee  property  devised 
to  her  for  life,  and  also  that  devised  to  L,  to  hold  to 
use  of  M.  for  joint  lives  of  herself  and  her  husband, 
with  remainder  to  survivor  in  fee : — Word  "  sur- 
vivor," in  will,  resd  in  iU  ordinary  sense,  and  upon 
death  of  L.  estate  devised  to  her  for  life  vested  ab- 
solutely in  M.  in  fee.  Son  of  C.  could  not,  under 
any  contingency,  become  entitled  to  any  interest 
in  property  devised  to  M.  Under  will  and  convey- 
ance husband  of  M,  in  her  risht,  had  estate  in  pos- 
session during  j<Mnt  lives  of  himself  and  his  wife. 
Ex  331 

—  A  corporation,  seised  in  fee  of  loeus  in  yuo, 
by  indenture  of  17th  of  February  1800.  demised 
same  to  H.  for  term  of  lives  and  years.  By  inden- 
ture of  23rd  of  July  1803,  H.  assigned  to  C,  to 
secure  payment  of  IfiOOL  lent  bv  C.  to  H.  By 
indenture  of  9th  of  February  1804,  reciting  former 
indentures,  and  also  that  H.  had  agreed  to  sell  part 
of  hind  to  H  and  W.  for  a  sum,  out  of  which  sum 
due  from  H.  should  be  paid  to  C,  C.  bargained,  sold, 
assigned,  and  transferred,  and  H.  granted,  bar- 
gained, sold,  assigned,  and  transferred  to  M.  and 
W.  part  of  demised  premises,  together  with  right  of 
way.  In  1812  H.  died,  having  made  his  will, 
whereby,  after  bequeathing  his  estates  to  his  wife 
for  Ufe,  he  devised  same,  after  her  death,  to  J.  and 
M.  in  manner  following,  "  upon  trust  to  pay  and 
apply  the  rents,  issues,  and  profita  of  the  same  to 
and  for  the  life  and  benefit  or  my  daughter  Mary 
and  her  assigns  during  her  life,  and  independent 
of  her  present  or  any  future  husband;  and  from 
and  after  the  decease  of  my  sud  daughter,  I  give, 
devbe,  and  bequeath  my  real  and  household  estates 
as  iforesaid,  unto  and  eouallv  among  all  and  every 
the  children  of  my  said  daughter  Mary,  share  and 
share  aJike,  as  tenanta  in  common."  In  1816  wife 
of  H.  died.  By  indenture  of  Uth  of  December 
1817,  corporation  asugned  to  trustees  reversion  in 
fee  simple  of  loeue  in  quo.  Trustees  toolL  only  an 
estate  during  life  of  Mafy,  that  lease  for  liva  did 
not  merge  in  grant  of  reversion.  Under  rdoinder 
fie  granta  poM,  fkcta  of  grant  only  in  issue,  and  seisin 
admitted,  Ex.  370. 

—  See  Will. 
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DUtrut^  8uffirieiicy  of  pica  nnder  1 1 0«o.  S.  c.  19. 1. 1, 

—  Replevin :  avowry,  that  A.  held  land,  ai  Unant 
to  B.  under  demlae,  lufaject  to  certain  renU,  provi- 
fions,  condition!  and  siipulationi,  imUr  mlia,  that  H. 
should  not  during  eonnnnance  of  tenancy  fell  anv 
hay  off  prendtef ,  under  penalty  of  S«.  6d.  for  each 
yard  of  nay  to  lold,  to  be  recovered  by  dittreti  as 
lor  rent  in  arrear :  averment  of  nle  of  800  yarda  of 
hay  by  A,  contrary  to  said  stipulation,  by  reason 
whereof  S«.  OA  ner  yard  became  doe  to  Bs  non- 
payment thereof;  and  distress  for  same :  nea,fi0ii 
itmUl :  Verdict  for  the  defendant,  and  indnsent 
under  17  Car.  8.  e.  7,  and  Conrt  of  Queen  s  Bench, 
on  error,  afirmed  Judgment. — On  error,  brought 
upon  that  Judgment  Court  of  Exchequer  Chamber 
decided  that  sum  distrained  for  not  being  rent  ser- 
vice, Judgment  under  17  Car.  2.  c.  7.  was  erroneous 
although  alter  verdict  avowry  might  have  sustained 
Judgment  for  defendant  at  common  law.  Court  no 
power  under  circumstances  to  give  Judgment  for 
defendant  pre  re/erwo  Aoiendis  at  common  law,  but 
could  simply  reverse  Judgment,  Q*B.  291 

See  Trespass. 

EeeluUuHeai  Law^VnAa  29  Hen.  8.  e.  20.  s.  5,  after 
election  of  a  bishop  by  dean  and  chapter  of  cathe- 
dral church  by  virtoe  of  oong6  d'tiire  and  letters 
missive,  person  so  elected  is  to  be  reputed  and  taken 
by  name  of  lord  elected  of  the  see,  and  the  king  is 
thereupon  to  issue  letters  patent  to  aichUahop  com- 
manding him  to  confirm  election,  and  to  invest  and 
consecrate  him,  and  if  he  foil  to  do  so  for  twantv 
days  he  is  to  Incur  penalties  of  yrtaamafrf.— Helo, 
by  Latd  DumoHt  CJ.  and  ErU,  /,,  that  archbishop 
acting  merely  ministeriallv  if  bound  to  conflrm 
bishop  elect,  and  has  no  authority  to  hear  any  oppo- 
sition advanced  against  person  so  elected :  per  Fol- 
tesM,  /.  and  Cohridge,  /.,  that  confirmation  ajudi- 
dai  act,  which  archmshop  is  to  conduct  according  to 
principlea  of  canon  law,  and  partiea  opposing  are 
entitled  to  appear  in  his  court  and  enter  their  obiefr* 
tions.  Also,  per  PoMesM,  /.  and  CoUHdge,  /.,  that 
opposeia  not  having  been  allowed  to  appear  and  be 
heard,  there  was  a  declining  of  Jurudiction  by 
archbishop,  for  which  a  mandamus  would  lie, 
aB.252 

£MelaM*l— Where  interest  In  a  mine  reoovenble  by, 

aB.a4 

Two  of  three  fomales,  coparcencfs  In  tail,  sof- 

fored  recoveriea,  but  third  did  not :  idl  married,  and 
husbands  entered  into  agreement  for  partitkn  by 
deed  of  landa  held  in  «M>areentry,  but  for  nothing 
more :  no  such  deed  had  been  executed,  but  lands 
had  been  held  according  to  agreement  ftcm  Its  date. 
In  action  by  hdr  in  tul  of  parcener  who  did  not 
suflbr  a  recovery,  within  twenty  years  after  her 
death,  and  before  a  &  4  WiU.  4.  c.  27,  to  recover  her 
share  from  husband  of  one  of  other  co-parceners.— 
Possession  was  under  igrcement,  and  not  adverw. 
Also,  that  nothing  could  be  presumed  beyond  what 
agreement  contemplated,  which  provided  for  a 
deed  and  not  a  recovery,  Q.B.  202 

Right  to  besin  (see  Trial),  C.P.  127 

-^—  Consent  rule  a  personal  undertaking  only,  cha- 
racter of  which  not  alured  by  1  fr  2  Vict  c  110. 
s.  18;  and  right  to  eoets  upon  such  rule  does  not 
survive  to  personal  representatives  of  successful 
partv,  C.P.  147 

Notiee  to  tenant  in  possession  to  appear  in  next 

term  but  one,  insufficient,  C.P.  176 

— —  A.  (tesant  in  tail)  made  a  lease  for  years  to  B. 
not  conformable  to  ^2  Hen.  8.  c  28 :  A.  died,  and 
C.  next  tenant  in  tail  in  remainder  applied  to  B. 
to  attorn,  and  after  some  negotiation,  refused  to 


prodneed  by 


(the 


pay  any  rent,  because  D.  was  entitled  ta  eaiaia.-— B. 
did  not  become  tenant  to  C,  and  C.  oould 
ijectment  against  B.  without  notice  to  quit; 
confession  of  entry  in  consent  rule  sufficient  ' 
dation  to  support  Hectmcot:  and  that  eettm^  up 
D.'s   title   amountea  to  diselaioMr  of  C.*a  title. 
C.P.  268 
^—  On  motion  for  Judgment  against 
service  on  wift  of  tenant  In  pessessioi 
a  copy  of  dedaiation  and  notiee  to  her,  and 
them  over  to  her,  Is  sufficient,  Ex.  176 
Brror.    See  Execution.    Felony.    Writ  of  Emr* 
Etcopt,    See  Bankruptcy  CommiMioner. 
BsiaU  in  Fee— Whether  devise  passes,  Ex.  51 
Endenee — The  reception  in  evidence  of  a  dwuinrnt 
which  is  not  legal  evidence  of  focte  contained  in  it, 
if  it  Gonsbt  of  sn  enumeration  of  items  otherwise 
legally  proved,  —  is  no  ground  for  a  new  trial, 

—  At  trial  of  indictment  for  peijury,  on  orrasion  of 
making  affidavit  to  hold  C.  to  bail.  It  was  proved 
that  A.  had  prosecuted  action  againat  C ;  that  ver- 
dict wtt  teken  for  A,  subject  to  reference ;  and  thai 
arbitrator  awarded  in  fovour  of  C— Award  not  ad- 
missible against  A.  on  trial  of  indictsMnt,  QJi,  187 

— —  Agent  of  lessor  of  plaintiff  not  bong  in  asriif 
town  when  deed  was  reouired  material  to  proof  of 
title,  deed  was  produced  from  his  carpet  bag. 
was  cut  open  in  court  by  attorney  for  Mator  of  ] 
tiff,  who  alio  identified  aeed« — Soffidcni 
evidence  of  proper  custody,  Q.B.  199 

—  under  not  possessed  fsee  Trover),  CLB.  289 
A  document  admittea  to  be  **  s||picd, 

executed  as  it  purports  to  be" 
party  who  was  to  take  benefit  under  it, 
eluded  *<  as  witness  the  hands  and  acala  oT* 
parties),  and  attestation  was  aa  to  signing  and 
sealing  only. — Delivery  inferred  and  deed  pieead, 
Q.B.  817 

Inadmissibility  of  parol  evidence  to  cimiliadirt 

terms  of  charter-party,  Q.B.  850 

^—  An  insolvent's  schedule  which  was  offiend  in 
evidence,  as  containing  admission  by  insolvent  of  a 
debt,  consisted  of  several  sheets,  enen  of  which  was 
signed  by  insolvent,  and  first  one  only  (not  the 
sheet  containing  adndsaion)  was  signed  by  an  attest- 
ing witness. — Attestation  applied  to  sjgnafre  of  ail 
the  sheets,  and  schedule  not  admlasible  withaot 
calling  attestii^  witnem,  C.P.  140 

— '^-  In  covenant  upon  Inse,  execuled  on  hrhalf  ef 
lessor  under  power  of  attorney,  there  being 
to  defendant  to  produce  power  aint  nosniipacni 
/sewn  to  party  who  executed  lease.— Fower  1 
to  party  who  executed  leaae  under  its  am 
ana  secondary  evidence  of  ite  eontente  not 
aible.  An  attorney  served  with  a  snlpsmi 
leemi  to  produce  a  title-deed  being  ntivilrgni  Aem 
producing  it,  aecondary  evidence  ct  Ha  contenti  le- 
ceivable.  He  is  not  compellnhle  lo  stole  ila  can- 
tanla,  but  if  he  willingly  does  so,  hb 
admissible,  Ex.  119 

—  In  snpportof  ]^ 
with  one  J.  O,  copy  of  maiviage 
evidence,  and  witness  stated  he 
one  J.  O,  and  that  one  of  signatures  lo 
register  was  In  his  handwriting.— Bvidencs  of  iilan- 
tity,  and  original  rsglster  need  not  he 
Ex.800 

—  Admissions.    See  Ouaraniie.  —  Pkonf  ef 
leese.     See  L,eose.     And  see  Bill  of 
Execution.  Joint-Stock  Company. 
Witness. 

JBcctsf .    See  Conviction. 

JSseea/lsn  may  imue  on  a  •«!•  of  court  msder  I  ft  9 
Vict  c.  110.  s.  18.  after  expfaratlon  of  a  year  and  a 
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day,  without  a  «ei.  /a.  or  any  application  to  Court, 
as.  68 

A  CO.  fo.  may  issue  for  costs  of  nonsuit,  notwith- 
standing 7  &  8  Vict.  c.  96.  s.  S7,  which  applies  only 
to  cases  where  plaintiff  recovers  something  for  debt 
and  something  for  costs,  and  where  sum  recovered 
for  debt  does  not  exceed  20/.  Under  I  &  2  Vict 
c.  110.  a.  17.  interest  is  recoverable  on  a  judgment 
for  costs  of  nonsuiL  An  award  of  co.  so.  into  a  dif- 
ferent county,  without  ieitaitm  clause,  Is  error  on 
the  record,  C.P.  288 

Returna  of  names  of  shareholders  under  7  tt 

8  Vict,  c  1 10,  sufficient  primd  facU  evidence  that 

Eirties  named  in  them  are  shareholders,  to  justify 
ourt  in  issuinff  execution  against  them  under  s.  68. 

Notice  under  that  section  need  not  be  personally 

served,  Ex.264 
— ^  See  Arrcat.    Banking  Company.    Joint  Stock 

Company.    Sheriff 
Bxt€utor§.    See  Pleading. 
Extent — Writ  of,  may  be  made  returnable  in  vacation, 

Ex.  204 
— -  See  Prisoner. 
BxtortUm,    See  Sheriff. 

FaUe  Imprisonmeni — Where  B.  voluntarily  attended 
before  magistrate  to  answer  charge  of  embexalement, 
which  C.  then  preferred  against  him,  and  before 
taking  depositions  formally,  magistrate  said,  **  Do 
you  intend  giving  him  into  custody  for  it?"  and  C. 
replied,  '*  I  do  give  him  into  custodv ;"  and  B.  was 
then  told  by  a  constable  to  go  into  the  dock. — The 
act  of  C.  only  a  calling  on  the  mainstrate  to  exercise 
his  jurisdiction;  and  the  placing  0.  In  dock  must  be 
referred  to  authority  of  magistrate,  and  C.  not  liable 
in  tzespasa  for  imprisonment,  C.P.  329 

Feigned  /Mae.    See  Lunatic. 

Fehntf-^The  first  count  of  an  indictment  charged  a 
stealing  in  dwelling-house  of  D.  above  51. ;  second 
count  cnaiged  simple  larceny  of  monies  of  D :  jury 
process  was  to  try  **  whether  prisoners  are  guilty  of 
jekny  aforesaid;'*  record  stated  that  jury  found 
prisoners  were  "guilty  Kii felony  aforesaid:*'  judg- 
ment of  tranmortation  for  ten  years.  On  error  to 
Exchequer  Chamber, — ^held,  (affirming  judgment  of 
Queen  s  Bench)  that  entry  of  verdict  and  judgment 
uncertain,  ^  felony"  in  this  venire  meaning  no  more 
than  one  felony.  The  King  v.  PeweU  is  not  over- 
ruled, 03.  162 

Finei  and  Reeooeriee.  See  Acknowledgment  by 
Married  Women. 

Fire.    See  Negligence. 

Fiekerg,    See  Action. 

FUturee,    See  Stamp. 

FoU'Raee.   See  Gaming. 

fWral^— Any  folsa  statement  knowingly  made  for  pur- 
poee  of  Inducing  partv  to  enter  Into  a  contract  it 
fraud  in  law.  Fraud  In  one  contracting  jMuty  does 
not  render  contract  void,  but  only  aeteasible  at 
option  of  other  contracting  party.  Money  had  and 
received  by  agent  under  such  a  defeasible  contract 
ceases  to  be  bad  and  received  to  use  of  principal 
when  contract  ia  defeated;  and  agent  may  shew  tnis 
at  a  defence  against  prindpal,  though  fraud  waa 
entirely  bis,  and  prindpal  was  Innocent  of  it, 
Ex.256 

See  Pleading. 

Ftmtdnleni  Cone^anee.    Sec  Bankrupt. 

Freehold  HsnU    See  Debt. 

Frieekme  Demurrer,  See  Bill  of  Exchange.  De» 
murrer.    Pleading. 


Gamiii^— Where,  after  8  &  9  Vict  c.  109,  money  waa 
deposited  by  two  peiaons  withaatakaholdarto  abide 


event  of  wager  on  trotting  match;  and  before  its 
determination  one  of  depositors  repudiated  wager, — 
in  action  for  monev  had  and  received,  deposit  reco- 
verable from  stakeholder,  notwithstanding  18th  sec- 
tion of  that  act.  &m6/r— That  if  that  section  be  a  bar 
to  such  action,  it  must  be  specially  pleaded,  C.P.  102 
—  Since  8  &  9  Viet.  c.  109.  a  foot-race  is  a  lawful 
exercise.    Two  persona  deposited  10/.  each  witli 
stakeholder  to  aoide  event  of  foot-race  to  be  run 
between  them. — Money  deposited  was  **  a  subscrip- 
tion" for  a  sum  of  money  to  be  awarded  to  winner  of 
•«a  lawful  game,"  within  8*9  Vict.  c.  109.  s.  18, 
C.P.  215 
Oael.    See  CorpKiration.    Prisoner. 
G)^lf~Information  for  receiving  in  India,  Q.B.  347 
QoodM  told  and  deHvered-^Cemet  having  by  mistake 
delivered  goods  to  defendant  of  better  quality  than 
what  he  had  ordered,  may  maintain  action  for  goods 
sold  and  delivered  upon  evidence  of  verbal  agree- 
ment by  defendant  *•  to  pay  for  the  same  he  had 
ordered,"  C.P.  302 
«—-  See  Pleading. 

Orant^A  ran-  clnrge,  with  power  of  distress,  cannot 
be  created  except  by  a  grant  binding  aome  legal 
interest  in  land,  and  ceases  to  exist  when  person 
who  u  owner  of  rent  becomes  entitled  to  the  whole 
Wal  estate  in  land  out  of  which  it  issues.    Interest 
ofmortgagor  in  possession  not  a  legal  estate  at  all, 
and  cannot  support  rent-charge  with  powers  of  dis- 
tress. Grant,  purporting  to  be  grant  of  rent*chaige, 
with  power  to  distrain,  made  by  persons  having  no 
legal  estate  in  land,  may  operate  as  an  irrevocable 
licence  by  grantor  to  seiae  goods  on  land  at  time 
grantee  seiaes,  and  to  treat  them  as  a  distress,  and 
may  therefore  justify  seiaure  of  goods  of  grantor 
himself,  and  give  grantee  an  intereat  in  them  after 
seiaure ;  but  it  doea  not  give  any  interest  in  gooda  of 
grantor  before  seiaure,  and  does  not  justify  seiaure 
of  goods  of  third  persons  at  all :  therefore,  in  trespass 
de  bonis  aaporUUit  by  assignees  of  bankrupt,  plea 
setting  forth  indenture  or  mortgage  of  copynolds  in 
fee',  by  which  mortgagor  oranted  that  mortgage 
might  distrain  for  arrears  of  interest;  and  averring 
surrender  and  admission  of  mortgagee  in  pursuance 
of  it,  and  iuttifying  seiaure  of  goods  on  premises, 
whilst  still  in  possession  of  bankrupt,  but  after 
bankruptcy,  as  a  distress,— held  bad  after  verdict, 
fix.  258 
Ouaraniie — B.  gave  A.  this  memorandum  in  writing : 
— "  In  consideration  of  your  agreeing  to  supply  S. 
with  ^oods  upon  credit  (the  aatwunt  to  be  in  your 
diacretion),  I  hereby  guarantee  you  the  due  payment 
of  such  sum  aa  he  may  now,  or  at  any  time  and  from 
time  to  time  hereafter,  owe  you.  My  liability  under 
this  ^uarantie  is  to  be  limited  to  prindpal  sum  in 
running  account  of  100<.":   dechration  thereon, 
that  conftdinf  in  B.'s  said  promise  A.  did  afterwards 
supply  S.  with  goods  amounting  to  852. ;  that  S, 
though  rsouested,  had  not  paid  for  the  same,  of  all 
whicn  B.  had  notice :  breach,  non-payment  by  B. 
on  request,  of  85<i  On  general  demurrer,  declaration 
good  without  an  averment  of  reasonable  notice  of 
goods  having  been  supplied;  and  guarantie  disclosed 
suffident  consideration  for  B.'s  promise,  C.P.  209 
-^—  The  following  was  signed  and  delivered  by  de- 
fendant to  plaintiff  in  exchange  for  an  indenture 
afterwards  executed  by  plaintiff: — "  In  oonsidention 
of  your  having,  by  indenture,  agreed  to  accept  pay- 
ment of  the  debt  owing  to  you  by  A.  B,  by  the  fol- 
lowing instalmenta,  that  is  to  say,  lOt.  In  the  pound, 
on  the  18th  day  of  August  next,  Ac.,  1  promise  to 
guarantee  the  payment  of  the  instalments."    True 
construction  was,  that  defendant  made  his  promise 
In  consideration  that  plaintiff  would  execute  an 
indcntaie,  and  release  A.  B;  and,  consequently, 
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execution  of  inttniment  not  an  adini«ion  by  defen- 
dant that  plaintiff  had  released  A.  B,  and  fornithed 
no  evidence  of  hia  having  done  so,  Ex,  2B3 

Habeoi  Corpus^ not  granted  after  conviction  and 
sentence  at  Nisi  Prius,  as  effect  would  be  to  review 
the  jodipient  of  one  of  the  superior  coarti.  The 
remedy  is  by  writ  of  error,  C.P.  97 

—  Sec  Infant  Prisoner. 

Highway— \(  M,  road  has  been  used  by  public  for  a 
great  number  of  years,  dedication  thereof  by  owner 
of  soil  mav  be  presumed ;  it  is  immaterial  who  owner 
was,  or  whether  he  intended  to  dedicate,  Q.B.  177 

^—  The  5  &  6  Will.  4.  c  50.  s.  85.  requires  certificate 
of  Justices  for  stopping  op  a  highway  to  be  read  at  a 
**  Quarter  Sessions  to  be  holden  for  the  limit*'  within 
which  highway  shall  lie,  next  after  four  weeks  from 
day  of  certificate  having  been  lodged  with  derk  of 
peace,  and  section  88.  gives  appeal  to  **  said  Quarter 
Sessions"  upon  gyving  ten  oays'  notice  thereof. 
This  means  General  Quarter  Sessions  for  county, 
and  not  any  adjournment  thereof;  and  where  Ses- 
sions held  on  ceruin  fixed  days  at  different  placea 
for  different  divisions  of  a  county,  but  on  each  by 
adjournment  from  preceding,  the  four  weeks  under 
85th  section,  and  the  ten  days'  notice  of  appeal 
reouired  under  88th  section,  must  be  reckoned  with 
reference  to  commencement  of  sessions  for  first 
division,  though  highway  not  situate  within  such 
division,  aB.  217 

See  Waste. 

Indehitaius  Jttttmptii — Where  father  of  Illegitimate 
child,  to  prevent  mother  from  applying  for  bastardy 
order,  promised  to  pay  her  2$,  6d,  per  week  for 
child,  and  time  for  applying  for  order  had  expired, 
— ituUlntattu  OMSuv^uit  by  mother  against  rather 
for  maintenance  maintainable,  consideration,  ori- 
ginally executory,  hsYing  been  executed,  C.P.  106 

^—  See  Master  and  Servant. 

Indictment — Trial  of  indictment  removed  by  certiorari 
from  Central  Criminal  Court  by  a  Middlesex  jury, 
QB.50 

Immateriality  —  Concluuon  —  Surplusage  (see 

Perjury),  aB.  72 

Indictment  that  defendant  on  Henry  Bennett 

did  make  an  assault,  and  him  the  said  William 
Bennett  did  beat,  &c., — good,  in  arrest  of  judgment, 
aB.  214 

— —  An  indictment,  caption  beine  in  usual  form, 
commenced  **  The  jurors  of  our  Lady  the  Queen," 
and  lud  offence  as  **  in  the  tenth  year  of  our  Sooe- 
reign  Lady  Victoria,"  ftc— On  writ  of  error,  taking 
caption  and  indictment  together,  no  error  in  state- 
ment of  jurors;  and  statement  of  time,  if  incorrect, 
cured  by  7  Geo.  4.  c.  64.  s.  20,  aB.  286 

In/ant — Refusal  to  disturb  custody  of,  a  boy  of  nine 
years  of  age,  brought  up  b^  habeat  eorptu,  where  it 
appeared  that  upon  occasion  of  husband's  death, 
mother  then  in  India,  gave  child  into  care  of  her 
late  husband's  mother,  who,  subsequently  died, 
leaving  all  her  property  to  this  grandchild  and  hia 
brother,  and  appointing  two  persons  her  trustees 
and  executors,  and  guardians ot  child;  tliese  persons 
acted,  and  had  continued  to  act,  as  guardians,  and 
were  recognised  as  such,  and  approved  of  bj  mother, 
and  their  conduct  as  guardians  was  not  impeached 
in  any  way ;  but  she,  marrying  again,  and  still  re- 
siding in  India,  suddenly  executed,  conjointly  with 
her  husband,  a  warrant  of  attorney,  authoriaing 
parties,  therein  named,  to  demand  and  receive  cua- 
tody  of  child,  which  demand  having  been  made, 
and  refused  by  guardians^  application  was  made 
under  warrant  of  attorney,  for  aabeaa  corpue,  SembU 
»Tbat  party  of  right  enuiled  to  custody  of  an  iofimt 


cannot,  by  wamnt  of  attorney,  enpowcr  anaiWr 
person  to  apply  to  this  Court  to  change  the  nsstedy, 

—  See  Bill  of  Exchange.    Master  and  ScrvanL 
Inferior  Comi—VWa.  of  justification  under  writ  oat  of 

inferior  court,  teated  on  a  day  not  being  a  conit  day, 
is  bad,  C.P.  328 

— <—  See  Attorney.  County  Court.  Ship  and  Ship- 
ping. 

InformaHem—fw  receiving  giAa  in  India,  aS.  S47 

Innkeeper,    See  Lien. 

Inaohent — Defendant,  taken  in  execution  u|MBn  a  judg- 
ment, obtained  interim  order  for  proteccioo,  under 
7  &  8  Vict  c.  96,  and  afterwards  siteodcd  upon  his 
first  examination  heforecommissioner,whodiMiisaed 
his  petition  under  24th  section,  upon  ground  of  debt 
havmg  been  fraudulently  contracted.  Defendant 
not  being  then  in  custody,  commiasioaer  did  not 
make  any  order  remanding  defendant  to  hie  Ibraer 
custody,  and  defendant  being  tA  large,  was  ^br- 
wards,  on  20th  of  August,  taiken  in  execution  upon 
a  fresh  ea.  sa.  upon  same  judgment. — Modon  aande 
on  6th  of  November  to  set  aside  this  writ,  and 
to  dischsrge  defendant  out  of  custody,  too  lale. 
Under  6th  section  of  statute  plaintiff  authorised  in 
taking  defendant  in  execution  upon  same  jndguMAt. 
Semble — First,  this  the  correct  form  of  proceaa  to 
use.  Secondly,  under  drcumstances  commivaioncr 
had  power  to  make  an  order  remanding  defendant 
to  his  former  custody,  aB.  45 

—«—  Right  of  oflicial  assignee  of  insolrent,  under  5  ft 
6  Vict  c.  116.  s,  1,  to  sue  in  his  ovm  name  he  ont- 
standing  debt  due  to  insolvent,  aB.  $0 

—  A  provisional  assignee,  in  whom  a  prisoner's 
estate  and  effects  are  vested  by  order  of  Inselveai 
Debtors  Court,  under  1  fr  2  VicL  c.  1 10.  s.  97.  has 
power,  where  such  prisoner  is  a  beneiced  dcigy- 
man,  to  apply  for  sequestration  under  section  SS, 
aB.  57 

Debt :  Pies,  set-off:  Replication,  that  after  set- 
off became  due,  plaintiff,  by  order  of  Court  far  Be- 
lief of  InsoWent  Debtors,  was  duly  discharged,  ac- 
cording to  a  certain  act  of  pariiamrnt  made  and 
passed  in  first  and  second  years  of  her  Majesty,  inti- 
tuled, frc,  from  said  set-off;  without  this,  that  said 
order  and  discharge  still  remains  in  full  fatee. — 
Order  and  adjudication  and  discharge  a  legal  an- 
swer to  plea  of  aet-off,  if  properly  pleaded ;  bnt  aee- 
Uon  91.  of  1  ft  2  Vict,  c  1 10,  which  allows  dischatgc 
to  be  **  pleaded  generally,'*  onU  appliea  to  a  plea, 
and  replication  bad  in  form,  for  not  suffic*  * 
shewing  that  plaintiff  entitled  to  his  dischaige 
the  sUtute,  C.P.  185 

'^—  A  final  order  under  7  ft  8  VicL  c  96.  is  an 
lute  bar  to  an  action  for  the  debt  as  to  which  it  is  a 
protection.  In  debt,  defendant  nleaded  thet  after 
accruing  of  debt,  and  after  5  &  o  Vict,  c  116,  aad 
before  7  &  8  Vict  c  96,  and  before 
of  suit,  ftc,  petition  for  protection  from 
duly  presented  by  defendant  to  Court  of  Bank- 
ruptcy, and  afterwards  filed ;  and  that  after  7  ft  8 
Vict,  c  96,  a  final  order  for  protection  and  distribu- 
tion was  made  in  matter  of  petition,  by  Coannde- 
sioner  of  Court  of  Bankruptrr ;  and  that  debt  accrued 
before  filing  of  petition. — rlea  good  both  in 
and  substance,  Ex.  249 

See  Costa.    Pleading. 

Imuranee — Whether  terms  in  condition  of 
"commit  suicide**  include  all  cases  of 
self-destruction  whether  iUonions  or  not,  or  requaie 
that  party  shall  die  b^  his  own  voluntary  act,  hang 
then  able  to  distinguish  between  right  and  wroqg, 
and  to  appreciate  the  nature  and  quality  of  die  act 
so  as  to  be  a  responsible  moral  agent,  Cr.  2 

—  Policy  on  a  vessel  at  and  ftoca 
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fwrts  and  places  in  Cbina  and  Manilla,  all  or  any, 
during  ship's  stay  there  for  any  purposes,  and  from 
thence  to  her  port  or  ports  of  calling  and  discharge 
in  the  United  Kingdom,  with  liberty  to  call  and 
stay  at  all  or  any  ports  or  places  on  either  side 
of  and  at  Cape  of  Good  Hope :  the  vessel  sailed 
direct  from  Liverpool  to  a  port  in  China,  having 
on  board  a  cargo  for  that  port,  and  alto  for  Ma> 
nilla  :  she  discharged  portion  of  car^o  at  a  port  in 
China,  and  thence  proceeded  to  Manilla,  where  she 
discharged  remaincier :  at  Manilla  captain  took  on 
board  on  freight  230  chests  of  opium  for  Tong* 
koo,  and  sailed  from  Manilla  (vessel  not  being  a 
tenth  part  ladenV  intending  to  seek  there  a  freight 
back  to  Bnglano,  snd  whilst  sailing  towards  Tong- 
koo  vessel  was  by  perils  of  sea  totally  lost:  Tongkoo 
is  out  of  regular  course  from  Manilla  to  England. — 
Held,  and  affirmed  in  error,  that  sailing  from  Manilla 
to  Tongkoo  not  a  deviation ;  words  in  policy  mean- 
ing not  "from  Manilla"  only,  bat  *' from  ports  or 
places  in  China  and  Manilla,  all  or  any,"  Ex.  135 

Interest — on  judgment  for  costs  of  nonsuit  (see  Exe- 
cution), C.P.  288 

Irregularity — Where  plaintiiF  obtained  verdict  upon 
writ  of  trial,  and  Judge  at  chambers  instead  of  stay- 
ing execution  ordered  verdict  to  be  set  aside  on 
account  of  irregularity  of  notice  of  trial,— order  not 
a  nullity,  but  irregular,  Ex.  52 

—  See  Pleading.    Practice.    Variance. 
Issuable  Plea — Plea  to  declaration  on  bill  for  20/., 

drawn  by  L,  accepted  by  defendant,  and  indorsed 
by  L.  to  plun tiffs,  that  before  indorsement  by  L,  L. 
was  indebted  to  defendant  in  R  13s.  ld»,  and  that 
L.  held  bills  on  terms  that  said  debt  should  be  setoff 
against  sum  due  from  defendant  to  L.  upon  bill  { 
that  L,  in  order  to  deprive  defendant  of  his  right  of 
set-off  in  respect  of  XL  13s.  Id,,  and  in  fraud  of  de- 
fendant, and  in  collusion  with  plaintiffs,  indorsed 
bill  to  plaintiffs,  who  were  suing  as  agents  for  L, 
not  an  issuable  plea,  Ex.  28 

A  plea  bad  only  on  special  demurrer  not  non- 
issuable, Ex.  169 


Joint'Stock  Company — Plaintiff  obtained  judgment 
against  ioint-stock  company,  and  gave  notice  to 
shareholder  that  application  would  be  made  to 
Court  or  a  Judge  for  leave  to  issue  execution 
a^inst  him ;  and  a  summons  was  taken  out  and 
dismissed  before  Jndffe  at  chambers.  Notice  ex* 
hausted,  and  no  further  application  could  be  made 
on  same  notice,  C.P.  305 

'^—  In  an  action  ex  contractu  against  a  joint-stock 
company,  completely  registered  under  t  &  8  Vict. 
c.  110,  plaintiff  must  prove,  a  contract  made  by 
persons  having  aothoritv  firom  all  the  shareholders 
to  bind  them.  Plaintiff  is  not  confined  to  proof  of 
authority  conferred  by  the  deed ;  but  it  is  not 
enough  to  shew  that  contract  was  made  or  sanc- 
tioned by  some  of  directors,  without  proving 
that  b^  the  deed  or  otherwise  shareholders  had 
authonaed  that  iiumber  to  act  for  them.  Where  the 
deed  of  a  company  appointed  eleven  directors  and 
declared  that  five  should  be  a  quorum, — Company 
not  bound  by  contracts  made  at  a  board  meet- 
ing by  three  only.  The  company  cannot  object 
that  contract  not  in  writing,  signed  by  two  direc- 
tors, and  under  seal  of  company,  or  signed  by  an 
officer  of  company ;  but  it  may  object  that  persons 
making  contract  had  no  authority  at  all  to  bind  the 
whole  shareholders.  Semhle — That  acts  and  admis- 
sions by  a  competent  number  of  governing  body  of 
company  are  aamissible  as  evidence  a||ainst  com- 
pany, and  have  same  legal  effect  as  if  made  by 
company  itself,  Ex.252 

New  Series,  XVII.— Index,  Com.  Law, 


—  See  Banking  Company.  Execution.  Pleading. 
Railway. 

Judge  at  Chambert-^htis  jurisdiction  to  set  aside  rule 
to  change  venue  obtained  on  common  affidavit. 
C.P.  326 

All  powers  possessed  by  superior  courts  at  com- 
mon law,  as  well  as  those  given  by  statute  to  Courts 
in  general  terms,  without  any  special  limitation,  may 
be  exercised  by  a  single  Judge,  as  delegate  of  Court, 
Ex.57 

Judgmeni^Conrt  will  not  interfere  to  direct  senior 
Master  to  receive  and  register  memorandum  for 
purpose  of  binding  real  estate,  pursuant  to  1  &  2  Vict, 
c.  110.  8.19.  Master  received  such  memorandum 
to  bind  lands  of  member  of  banking  conipany  by 
judgment  recovered  against  public  officer,  C.P.  15 

Validity  of  Judge's  order,  under  1  &  2  VicL  c.  1 10. 

and  3  &  4  Vict  c.  82,  charging  annuity,  payable  out 
of  suitors'  fund,  by  order  of  Lord  Chancellor,  under 
46  Geo.  3.  c.  128.  Question  of  validity  open,  and 
rule  first  to  set  aside  the  order  discharged,  Ex.  13 

-^  Form  of.    See  Detinue. 

-^  against  casual  ejector.    See  Ejectment. 

—  of  assets  9tMin//o.    See  Pleading. 

—  pro  retomo  habendo.    See  Distress. 

See  Banking  Company.    Distress. 

Judgment  as  in  Case  of  Nonsuit — Action  against  four 

defendants ;  two  died  before  issue  joined,  and  issue 
was  joined  against  two  survivors;  plaintiff  neglected 
to  make  up  record  and  proceed  to  trial.  Surviving 
defendants  not  entitled  to  judgment  as  in  case  of 
nonsuit  unless  the  deaths  of  their  co-defendants 
appeared  by  snggestion  on  record.  Semble — If  plain- 
tiff fails  to  make  up  record  and  enter  suggestion  of 
death,  defendant  should  call  upon  him  to  do  so,  and 
if  he  fail,  apply  for  leave  to  do  it ;  and  (suggestion 
being  enteredj'should  move  for  judgment  as  ui  case 
of  nonsuit,  C.P.  120 
Peremptory  undertaking  to  try  not  an  engage- 
ment to  try  at  all  eventa,  and  a  bond  fide  attempt  to 
fulfil  undertaking  a  compliance  therewith.  Plmntiff 
entered  cause  for  trial  according  to  peremptory  un- 
dertaking, but  it  was  not  reached  in  course  of  business 
and  made  a  remanet. — Defendant  not  entitled  to 
judgment  as  in  case  of  nonsuit,  C.P.  213 

Terms  of  enlaiving  rule  for,  in  action  against 

allottee  of  shares,  Ex.  18 

Jurisdiction — of  J  udge.    See  J  udge  at  Chambers. 

—  of  Quarter  Sessions.    See  Appeal. 
of  county  court.    Sec  County  Court 

—  See  Penury. 

Justices  of  the  Peace,  See  Lunatic.  Master  and 
Servant 

Landlord  and  Tenant — Agreement  by  A,  under  mort- 
gage deed,  to  become  tenant  to  B.  of  premises  de- 
mised, *' henceforth  at  will  and  pleasure  of  B,  at 
yearly  rent  of  251.  4s.  payable  ouarterly,"  creates 
tenancy  at  will ;  and  occupation  for  two  years,  and 
payment  of  rent  under  agreement,  do  not  make  B. 
tenant  from  year  to  year,  Q.B.  3 

Defendant  held  under  lease  from  A.  for  fourteen 

years  and  a  half  from  Christmas  1831,  and  paid  rent 
to  A.  until  it  expired  on  June  24,  1846 ;  he  con- 
tinued in  possession,  and  paid  rent  to  lessor  of  plain- 
tiff, who  had  become  entitled  to  premises.— Notice 
to  quit  expiring  on  June  24,  held  good,  Q.B.  108 

Sherin  who  seises  goods  in  execution,  and  assigns 

to  execution  creditor,  having  notice  that  year's  rent 
is  due  to  landlord,  may  be  liable  to  an  action  at  suit 
of  landlord,  but  landlord  cannot  distrain  for  his 
Year's  rent  while  goods  are  in  possession  of  sheriff  or 
his  assignee.  Trespass  qu,  cl.fr,  of  plaintiff:  plea, 
entry  to  seise  growing  crops  under  distress  for  rent: 
replication,  previous  seisure  under  JL  fa.,  at  suit  of 
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plaintiflT  against  tenant  of  loeus  in  quo,  and  assign- 
ment to  plaintiff  by  sheriff:  rejoinderi  that  seiiure 
made  after  notice  to  sheriff  and  plaint'ff  that  year's 
rent  was  due  to  landlord,  &c. — Rejoinder  bad  ;  and 
replication  not  a  departure  from  declaration,  for 
although  replication  shewed  a  tenant  from  whom 
rent  due  at  time  of  execution,  yet  that  possession 
was  consistent  with  possession  of  plaintiff  at  time  of 
trespass,  Q.R.  278 
Landlord  and  Tenant  (continued) — Custom  of  country 
applicable  to  all  tenancies,  whether  verbal  or  in 
writing,  unless  expressly  or  impliedly  excluded  by 
written  terms,  Q.B.  319 

Declaration  that,  in  consideration  ihnt  B.  had 

become  tenant  to  A,  upon  terms  that  B.  should, 
during  bis  said  tenancy,  fe»ep  premises  in  repair, 
B.  promised  A.  to  keep  premises  in  repair  during 
his  said  tenancy  upon  terms  aforesaid ;  tliat  tenancy 
of  B.  continued  until  commencement  of  action,  but 
B.  did  not,  during  his  said  tenancy,  keep  premises 
in  repair.  Plea,  that  after  B.  had  become  tenant  to 
A,  and  before  committing  of  breach,  A.  assigned 
to  C.  all  bis  interest  In  demised  premises  and  in 
reversion  expectant  on  determination  of  B.'s  said 
tenancy ;  and  A.  thenceforth  ceased  to  have  any- 
thing in  demised  premises,  and  B.  thence  ceased  to 
b^  tenant  thereof  to  A.  Plea  no  answer,  contract 
to  repair  being  contract  to  repair  during  tenancy, 
which  was  not  put  an  end  toby  assignment,  C.P.  192 

Where  payment  of  rent  unexplained    would 

ordinarily  imply  yearly  tenancy,  payer  or  receiver 
of  rent  may  give  in  evidence  circumstances  under 
which  payment  made,  for  purpose  of  repelling  such 
implication,  C.P.  263 

Notice  to  quit.   See  Ejectment.   And  see  County 


Court. 

Land  Tax  A^c/emp/toA— Representatives  of  tenant 
for  life  who  has  redeemed  land  tax  under  42  Geo.  3. 
c.  1 16.  may  be  compelled  by  reversioner  to  accept 
consideration  paid  tor  redemption,  together  with 
arrears  of  interest,  so  as  to  render  land  no  longer 
chargeable  with  interest.  And,  where  defendants 
in  replevin  avowed  as  devisees  of  tenant  for  life  in 
respect  of  yearly  sum  payable  as  interest  on  re- 
demption money,  and  plaintiff  pleaded  in  bar  that 
be  held  a  moiety  of  remainder  in  fee  as  tenant  in 
common,  and  had,  before  the  distress,  tendered  to 
defendants  redemption  money  and  interest, — Held, 
that  the  plea  was  good,  Q.B.  873 

See  Cfopyhold. 

Lease — B,  tenant  for  life,  with  power  of  leasing,  made 
in  April  1788  a  lease  to  A.  for  ninety-nine  years, 
determinable  on  three  lives,  of  a  portion  of  pre- 
mises already  demised  to  A.  by  two  several  leases 
of  1760  and  1784 :  lease  of  1788  purported  to  be 
granted  **  for  and  in  consideration  of  the  surrender- 
ing up  to  B,"  of  the  leases  of  1760  and  1784 ;  *<and 
in  order  to  effectuate  an  agreement  entered  into 
between  A.  and  one  C.  for  sale  to  C.  of  residue  of 
premises,  which  residue  lease  recited  was  intended 
to  be  demised  by  B.  to  C,  by  indenture  of  lease 
bearing  even  date  therewith  :"  lease  to  A,  of  April 
1788,  was  not  a  good  execution  of  the  power,  but  lease 
of  1784  was :  leaae  of  1760  had  determined :  residue 
of  premises,  mentioned  in  lease  to  A.  of  April  1788, 
was  demised  to  C,  by  indenture  of  that  date,  by  a 
valid  subsisting  lease.— Held,  that  acceptance  by  A. 
of  lease  of  April  1718,  did  not  as  to  premises  thereby 
demised  to  A,  operate  as  an  absolute  surrender  in 
law  of  lease  of  1784 ;  and  on  ejectment  being  brought 
by  remainder-man  after  death  of  tenant  for  life, 
that  lease  of  1784  must  be  considered  as  subsisting, 
aB.  143 

• In  1755.  tenant  for  life,  under  a  power  of  leasing 

demised  lands  to  defendant  for  ninety-nine  years, 


determinable  on  lives;  and  in  1819,  under  nme 
power,  a  further  lease  in  reverdon  of  aaine  lands 
for  ninety-nine  yean  on  additional  lives;  that 
lease  was  not  a  valid  execution  of  the  power;  bvt 
purported  to  be  made  *'  in  consideraUon  of  the  sanr- 
renderlng  up  into  the  bands  of  the  lessor  by  tiM 
lessee"  of  lease  of  1755,  **  which  aurrender  is  hereby 
made  and  accepted  aceordiogly." — This  did  aot 
operate  as  a  surrender  of  lease  of  1755,  and  one  of 
lives  named  in  that  lease  being  still  ht  ease,  efcctacDt 
would  not  lie,  Q.B.  151 

Proof  of  a  conversation  firarteen  or  fifteen  yens 

back  with  owner  of  property  in  dttpate,  imder 
whom  lessor  of  plaintin  claimed,  in  whidi  owner  of 
certain  premises  admitted  they  had  been  released, 
without  stating  term,  or  lives,  or  rent,  or  any  odser 
particulars,  cannot  be  msde  available  as  proof  of 
new  lease  having  been  granted,  C.P.  363 

—  Where  lease  executed  on  certain  day,  hahemdmm 
from  previous  day,  tenant  who  has  entered  between 
the  two  days  not  liable  on  covenant  to  repair  for 
breaches  committed  during  interval,  Ex.  17 

See  Deed.  Ejectment.  Power.  Stamp.  Ven- 
dor and  Purchaser. 

Leave  and  Licence — Plea  of,  to  assaah  or  tmpfina- 
ment  (see  Pleading),  Q.B.  109 

I4bel — Allegorical  terms  of  defamatory  cbander  of 
well-known  import,  such  as  imputing  qnalttiM  of 
**  fi'ozen  snake*'  In  the  fable,  are  libelous  per  ar. 
So  is  writing  to  charitable  institution  calling  on 
members  **  to  reject  the  unworthy  datans  of  Mi« 
H,"  and  stating  *'she  squandered  away  the  money 
which  she  did  obtain  from  the  benevolent  in  priai- 
ing  circulars  abusive  of  Commander  D,**  ssuclaiy 
ofinstitution,  Q.B. 306 

Licence.    See  Appeal.    Assignment 

Lien — An  innkeeper  received  carriage  and  hsrsca  of 
a  person  not  residing  at  bis  Inn,  but  who  took  ir- 
freshments  there  occasionally,  and  whose  friend  «e- 
sided  there  for  some  time  at  his  credit  and  by  hb 
direction. — Innkeeper  had  no  lien  upon  carriage, 
&c.  for  his  bill,  which  included  charges  for  keep  of 
horses,  standing  of  carriage,  and  refreshments  for 
owner  and  his  friend,  C.P.  219 

—  See  Deed. 

Ltmitaiimu,  Statute  o/— To  pies,  under  S  ft  4  Will.  4. 
c.  42.  s.  5,  that  cause  of  action  on  a  deed  fid  not 
accrue  within  twenty  years,  repllcatlMi,  aReging 
written  acknowledgment  of  debt  within  twenty 
years,  need  not  set  out  writing,  Q.B.  29S 

— ~-  In  action  for  money  lent  defendant  pleaded 
Statute  of  LImiutions ;  and  at  trial  plaintiff  proved 
transmission  of  money  to  defendant,  and  payssem 
of  a  ha1f-» yearly  sum  for  interest  up  to  a  oertatn  daae, 
and  produced  an  aiuwer  to  a  bill  in  Chancery,  ra 
which  defendant  admitted  having  paid  the  Inlf- 
yearly  sum  within  six  years,  hot  aaserted  Aai  it 
was  paid  by  way  of  annuity,  and  not  as  inteffcsi. 
Assuming  that  acknowledgment  of  payment  mtt«t 
be  in  writing,  and  ugned  under  9  Goo.  4.  c  14.  a.  1, 
in  order  to  bar  the  statute,  the  above  evidence  far 
plaintiffwassuflBdent  togoCojnry.  Constractionof 
admission  in  answer  for  the  Court,  and  the  whale 
should  be  left  to  jury  ;  but  they  might  believe  bet 
of  payments  having  been  made  ludf-jcnriy,  bat 
reject  residue,  and  mfer  fh>m  other  evidence  that 
payments  were  really  made  In  respect  of  inlerest 
^¥ords  used  at  time  of  making  a  payment  qualify  it ; 
but  It  Is  for  the  jury  to  judge  o?  troth  of  staleasent  ac- 
companying admission  of  previous  payment,  Ex.  157 

—  See  Amendment    County  Court.    Ejccfmcni. 
Local  Act,    See  Vestry. 

Local  Court,    See  Costs. 

Lord's  Dajf  —  excluded  in  computation  of  time  dr 
giving  notice  of  appeal  in  bastardy,  Q.B.  181 
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— —  Lodging  warrant  of  dttainer  with  gaoler  on, 
legal,  Ex.  54 

Lunatic^ At  bearing  upon  lunacy  commifsion,  it  waa 
agreed  proceedings  ihould  drop  in  consideration  of 
lunaUc  assigning  her  property  to  trustees;  and 
agreement  waa  signed  b^  her  counsel  and  her  title- 
deeds  given  up.  Upon  issue  to  try  whether  lunatic 
entitled  to  deeds  notwithstanding  agreement,— 
Held,  that  title  to  deeds  indepenaenily  of  agree- 
ment could  not  be  disputed.  Also  that  agreement 
was  under  duress^  and  not  binding  on   lunatic, 

— —  See  Poor  Law. 


Arrest.    See  Pleadios. 

MaHcioms  Prowen/ion^Reasonaole  and  probable  cause 
is  to  be  determined  on  facts,  existence  of  which,  in 
caaea  of  doubt*  can  only  be  properly  decided  by 
jury;  but  it  is  not  necessary  for  Judge,  when  there 
are  a  Tariety  of  facts,  to  leave  each  fact  specifically 
to  jury,  but  he  should  decide,  on  a  general  view  of 
ctrcnmstaiices,  whether  there  is  or  not  reasonable 
and  probable  cause  for  prosecution.  Where  one  of 
several  defendants,  in  an  indictment  for  conspiracy, 
pays  eoats  of  himself  and  others  of  defending  in- 
dictment, be  may  recover  such  costs  as  damages  in 
action  for  malicious  prosecution,  Q.B.  65 

— ^  In  case  for  mahdous  prosecution  for  peijory, 
Jndge  left  it  to  jury  to  say  whether  defendant  be- 
lieved, or  had  reasonable  and  probable  cause  for 
believing,  that  plaintiff  was  ffuilty  of  peijury.,  and 
whether  he  acted  maliciously:  and  jury  having 
found  he  did  not  believe  that  plaintiff  was  guilty  of 
peijury,  but  had  acted  from  improper  motives,  with 
view  to  exclude  his  evidence, — On  motion  for  new 
trial,  Jadge  right  in  holding  there  was  evidence  of 
malice.  In  such  action  not  guilty  does  not  put  In 
issue  the  termination  of  prosecution  by  acquittal  of 
pUintiff,  as.  313 

See  Witness. 

MaUeiomt  Tretvatt  Act.    See  Arrest 

Maiitier — Moae  of  returning  malt  into  couch -frame  so 
as  to  ascertain  increase,  within  penalty  of  7  ft  8 
Geo.  4.  c.  53.  s.  33,  Bx.  69 

Ifmifaiiiaif— Writ  o^  in  setting  forth  title  and  qualifi- 
cation of  L.  to  have  his  name  inserted  in  burgess 
roll,  alleged,  inter  alia,  in  terms  of  5  ft  6  Will.  4. 
c.  76.  s.  9,  that  he  had  paid  all  such  rates  (includ- 
ing therein  all  borough  rates  directed  to  be  paid 
under  provisions  of  that  act)  as  had  become  pay- 
able by  him. — Return  traversing  this  allegation  m 
its  terms,  good  on  demurrer,  Q.B.  136 

By  9  ft  10  Vict.  c.  38.  Commissioners  of  Woods 

and  Forests  authorised  to  treat  for  and  purchase 
lands  for  purpose  of  forming  Battersea  Park. — When 
notice  of  intention  to  take  lands  given,  but  no  actual 
taking,  mandamus  lies  to  compel  Commissioners 
to  issue  their  warrant  to  sheriff  to  summon  iury  to 
assess  compensation :  fact  of  Commissioners  naving 
no  funds  matter  of  return  to  mandamus,  Q.  B.  341 

See  Attorney.  Beer  Act.  Borough  Fund.  Costa. 

Ecclesiastical  I«aw.     Railwav.    Rate.    Vestry. 

JUarrtoye— The  5  ft  6  Will.  4.  c.  54.  renders  abso- 
lutely void  all  marriages  solemniied  after  its  passing 
between  persons  within  prohibited  degrees,  and 
which  were  previously  voidable  onl}r  by  sentence  of 
ecclesiastical  court,  pronounced  during  life  of  both 
parties.  A  marriage  with  deceased  wife's  sister 
contracted  after  passing  of  that  act  is  void.  The 
**pTOliibited  degrees  of  consanguinity  and  aflinity"  in 
5  ft  6  Will.  4.  c.  54.  refer  to  decisions  of  ecclesiastical 
courts  at  that  time.  "  The  degrees  prohibited  by 
Ood*s  law"  in  32  Hen.  8.  c.  38.  are  those  enumerated 
in  25  Hen.  8.  c.  23.  and  38  Hen.  8.  c.  7,  aB.  81 

-~—  Declaration  statea  sufficient  consideration  for 


promise  to  marry,  which  alleges  that  in  considera- 
tion plaintiff  would  go  to  L.  for  purpose  of  marry- 
ing defendant,  defendant  would  marry  plaintiff 
witliin  reasonable  time  after.  C.P.  293 

See  Amendment    Evidence. 

Married  tVomam,    See  Acknowledgment  by. 

Master  and  Sereant—iio  other  instrument  Is  neces- 
sary under  4  Geo.  4.  c.  34.  s.  3.  than  a  warrant  of 
commitment,  founded  on  a  sufficient  information  ; 
legality  of  imprisonment  most  depend  on  legality 
and  sufficiency  of  that  instrument  alone.  Sembie — 
Such  an  instrument  is  an  order,  not  a  conviction. 
Whether  such  an  instrument  is  to  be  construed  less 
strictly,  as  an  order,  or  more  strictly,  as  a  convic- 
tion, It  ia  bad  if  it  does  not  shew  on  face  of  it, 
either  that  contract  between  maater  and  servant 
was  in  writing,  or  that  servant  had  entered  into  ser- 
vice, aB.  Ill 

^—  DecUration  on  contract  by  defendant  to  employ 

Slaintiff  in  bis  service  until  service  determine«l  by 
ue  and  reaaonable  notice ;  breach,  that  defendant 
wrongfully  dismissed  him  without  notice;  with 
count  for  work  and  labour.  First  plea,  to  special 
count,  that  olaintiff  misconducted  himself  by  refus- 
ing to  work,  and  that  defendant  discharged  him ; 
second  plea,  also  to  that  count,  that  defendant,  in 
consequence  of  plaintiff's  misconduct  in  absenting 
himself,  summoned  him  before  a  magistrate  under 
4  Geo.  4.  G.  34,  and  that  magistrate  discharged  him. 
The  proof  was,  that  plaintiff  was  hired  generally  as 
an  agricultural  labourer,  and  left  work  before  eight 
o'clock  on  a  particular  day  because  beer  was  not 
supplied,  and  that  he  was  on  foUuwing  day  biken 
before  maeistraie,  who  ordered  his  discharge  from 
service.— Hiring  being  general,  defendant  was  en- 
titied  to  verdict  on  first  count  on  ground  of  variance. 
Also,  on  both  special  pleaa,  though  jury  negatived 
wrongful  absence.  And  facu  stated  in  those  pleas 
being  proved,  plaintiff  not  entitled  to  recover  on 
count  for  work  and  labour,  Q.B.  132 

•^■^  Service  for  twelve  months  at  weekly  wages  to 
serve  at  all  tiroes,  provided  that  if  steam  engine 
stopped  by  accident,  or  any  other  cause,  master  might 
retain  waees,  void  against  infant,  Q.B.  353 

The  following  agreement  held  not  to  be  in 

restraint  of  trade  or  bad  for  want  of  mutuality.— 
Plaintiff  agreed  with  T.  P.  in  writing,  among  other 
things,  that  T.  P.  aliould,  for  seven  years,  serve 
plaintiff  and  his  partner  or  partners  for  time  being, 
or  such  of  them  aa  should  carry  on  trade  as  a  glass 
and  alkali  manufacturer,  then  carried  on  by  plain- 
tiff; that  T.  P.  should  not  absent  himself  from  such 
service  without  licence  of  such  persons  so  carrying 
on  business,  nor  serve  other  persona  during  term ; 
that  plaintiff  should,  during  time  T.  P.  continued 
employed,  pay  him  24«.  per  week  for  1,200  tables, 
and  other  rates  for  extra  ubies,  and  when  tablea 
were  not  wanted  should  find  him  other  work,  so 
that  he  should  not  earn  less  than  34s.  per  week, 
except  when  a  furnace  was  out,  when  he  should  have 
21s.  per  week ;  and  in  case  T.  P.  should  become  in- 
capacitated to  perform,  or  fail  to  perform  such  work, 
or  if  plaintiff  or  his  partner,  ftc.  should  discontinue 
businesa  during  seven  years,  then  they  should  be 
able  to  employ  other  persons,  and  not  be  bound  to 
pay  anythmg  to  T.  P,  C.P.  84 

— -  Menial  servant,  discharged  without  cause,  can- 
not, under  common  indebitatus  count  for  wages, 
recover  wages  for  month  subsequent  to  his  diK-haige; 
but  should  declare  specially,  Ex.  18 

Merger.    See  Devise. 

MiMleeex  Seeeione.    See  Poor  Law. 

Mime—Cuttom  for  miner  or  bounder  to  enter  and 
work  land,  in  search  of  minerals  (such  working  not 
having  been  commenced  or  prosecuted  by  owner  or 
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other  person),  rendering  a  |iorcion  of  produce  to 
lord  or  owner  of  soil,  and  giving  due  notice  of  hi» 
proceedings,  not  an  illegal  or  unreasonable  custom; 
and  interest  so  acquired  by  virtue  of  custom  is,  if 
bounder  continues  in  possession  and  works  the 
mine,  such  an  interest  in  mine  as  mav  be  re«>vered 
in  ejectment ;  but  such  customarjr  ri^ht  cannot  ejiist 
unless  there  be  a  bond  fide  continuing  by  bounder 
to  search  for  ore.  Where  plaintiif  declared  on  his 
possession  of  a  certain  "tenement,"  to  wit,  **  the  right 
to  dig  and  get  ore,  found  and  being  within  certain  tin 
bounds,"  and  charged  defendant  with  disturbing 
him,  and  carrying  away  ore,  &c.  held,  that  although 
statement  of  plaintiff's  right  might  properly  describe 
that  which  existed  when  he  first  took  possesnon  of 
bounds  under  custom ;  yet  in  order  to  make  out  his 
right  as  claimed  be  must  shew  a  bond  fide  continuing 
to  work  mine,  and  that  annual  renewal  b^  new  cut- 
ting turves,  however  useful  for  ascertaining  limits, 
could  not  be  considered  as  e(|uivalent  to  sucn  work- 
ing. Such  a  claim  is  to  be  tried  as  a  custom  limited 
in  local  extent,  and  not  as  a  local  law  of  a  particular 
district,  Q.B.  34 

No  implied  authority  to  one  adventurer  from  his 

co-adventurers  in  a  mine  to  pledge  their  credit  for 
money  borrowed  by  him  for  purpose  of  mine, 
C.P.  17 

See  Case.    Deed. 

Misdemeawmr — nomen  collecthum.    See  Perjury. 

Money  Counts.    See  Pleading.    Railway. 

Money  had  and  received — Defendant  purchased  rail- 
way scrip  in  his  own  name  for  plaintiff,  deliverable 
on  29th  of  August,  for  148/.  10«.,  which  plaintiff 
paid  defendant  on  26th  of  August:  on  22nd  of 
August  railway  company  called  in  scrip  for  regis- 
tration, and  share  certificates  were  not  delivered  till 
December :  in  mean  time  a  call  was  made  in  respect 
of  shares,  which  was  paid  by  holder :  plaintiff  hav- 
ing repudiated  shares,  defendant  had  declined  to 
take  them  from  holder,  and  they  were  sold  at  a  loss 
exceeding  148/.  10s.,  and  defendant  paid  such  loss 
to  holder. — Held,  that  he  bein^  liable  to  original 
bolder  for  such  loss,  and  plaintiff  not  having  sup- 
plied funds  to  meet  call,  money  had  and  received 
could  not  be  maintained  by  him  against  defendant 
for  the  148/.  10s.,  aB.  206 

will  lie  wherever  a  certain  amount  of  money 

belonging  to  one  person  has  improperly  come  into 
hands  of  another;  audit  is  not  necessary  to  shew 
in  this  form  of  action,  that  money  is  the  same,  as 
in  trover  or  detinue.  Trader,  arrested  on  a  co.  «a. 
at  suitof  defendanu,  who,  as  well  as  sheriff's  ofiicer, 
had  notice  of  prior  act  of  bankruptcy,  paid  over  a 
portion  of  his  assets  to  officer  to  procure  his  dis- 
charge, and  officer  paid  over  amount  to  defendants. 
— Bankrupt's  assignees  entitled  to  recover  from  de- 
fendants amount  so  paid,  in  action  for  money  had 
and  received,  C.P.  76 

-~-  not  supported  by  proof  of  money  received  upon 
a  condition,  C.P.  198 

—  See  Fraud.    Pleading. 

Mortgage—I  Geo.  2.  c.  20.  s.  1.  applicable  to  an  action 
of  covenant  on  a  mortgage  deed,  and  Judge  at 
chambers,  as  well  as  Court,  has  power  to  order 
delivery  up  of  deeds,  Ex.  57 

— -  See  Grant, 

Municipal  CorporeUion  Act.    See  Rate. 

^awgo/lon— Obstruction  by  sunken  vessel  in  naviga- 
ble river  (see  Ship  and  Shipping),  C.P.  227 

Negligence— l>tc\eja^\Xoii  that  plaintiff  was  possessed 
of  close  A,  and  defendant  of  close  B  ;  that  defen- 
dant wrongfully  lighted  a  fire  in  dose  B,  when  by 
reason  of  wind  and  weather  it  was  dangerous  to  do 
so ;  and  that  through  negligence  of  defendant,  the 
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fir«  extended  f isetf  flmn  deae  B  to  ekte  A,  aad 

destroyed  hedges,  &c.  —  ffooA  in  arrest  of  |«dg- 
roent  Defendjnt  not  reheved  from  Bmbility  1^ 
atat.  6  Ann.  c.  31.  and  14  Geo.  d.  c.  76,  which  apply 
to  fires  the  result  of  chance,  or  iocapable  of  bong 
traced  to  any  cause,  but  not  to  firea  whick,  thMgh 
accidental,  as  contradistinguished  firoaa  wilAil,  are 
occasioned  by  want  of  reaaonaUe  care,  ^B.  W 

^—  See  Action.    Sheriff. 

iiew  Trial— not  granted  for  misdirectioo  oo  a  bad 
plea  (aee  Pleading),  C.P.  132 

—  When  Judge  at  Niai  Prius  raserrea  oertain 
fiusts  for  opinion  of  Court, with  conaant oCfariMB, 
such  facts  are  in  nature  of  aj^edal  csum,  and  if  ver- 
dict can  stand  consistenUy  with  focts,  tfaovgh  they 
might  lead  to  an  opposite  condnsion.  Gout,  m  its 
discretion,  will  order  verdict  to  stand*  radicr  tiian 
grant  new  trial,  which  could  only  end  in  same  ver- 
dict, aa  360 

'^—  If  a  Judge  in  leaving  to  the  jury  a  gneitien 
partly  depending  upon  conatiuction  o£  as 
parliament,  does  not  give  the  jury  an  e 
the  meaning  of  the  act  sufficiently  oom[ 
enable  them  to  dedde  the  pariicuiar  i 
misdirection.  TherefiMe,  where  the ' 
ther  a  railway  was  at  a  partieBlar  spot  passing 
**  through  a  town  within  the  meaning  «f  the  Rail- 
wavs  Clauses  Consolidation  Act,  sectioo  11,'*  and 
Judge  merely  told  the  jury  that  *'town"  vras  in  the 
act  to  be  understood  in  iu  ordinary  sense,  Court 
granted  a  new  trial,  Ex.  262 

—  See  Evidence.    Trisl. 
Nonetut — Costs  oL    See  Execution. 

See  Judgment  as  in  case  of  Nonsuit. 

Notice  of  Action.    See  Paving  AcL 
^tt//j/y~What  an  irregularity  only,  Ex.  53 
Nul  tiei  Record.    See  County  Court. 

Ordnance  Act— The  5  &  6  Vict  c.  94,  for  vesting  and 

}>urchase  of  lands  for  Ordnance  serrioes,  and  for  dt- 
ence  and  security  of  realm,  enacts,  section  19,  that 
in  event  of  owners  of  lands  refusing,  &c.  to  cresi 
with  Ordnance  officers  for  jHurcliasc  of  lands,  two 
Justices  may  put  the  latter  into  immediate  posars- 
sion ;  and  a  jury  is  to  *'  find  the  cooipensalioii  to  be 
paid,  either  for  the  absolute  purdiase  of  audi  fawds, 
or  for  the  possession  or  use  thereoC"— Jury  eouki 
not  award  expenses  of  witnesses*  ooonsd,  &c.,  to  a 
party  whose  lands  had  been  taken  for  purposes  of 
the  act,  Ex.  126 

Outlawry— It  is  no  ground  for  setting  aade  a  writ  of 
error  coram  nobis  to  reverse  outlawry,  that  actoraey 
for  plaintiff  in  error  has  not  made  affidavit  of  antfao- 
rity  of  outlaw  to  issue  such  writ,  nor  that  outlaw 
has  not  appeared  to  original  action,  Q^B.  103 

Oiwrteer-^ince  3  &  VVict.  c  26.  compeHaUe  aa  weQ 
as  competent  to  give  evidence  in  proeeedinos  before 
Justices  touching  relief  or  removal  of  tlie  poor, 
Q.B.  208 

Oyer — Demurring  for  misredtal,  and  cfibct  of  iarol- 
ment  (see  Pleading),  C.P.  295 

Time  for  plea£ng  after  denuuid  of  (see  Fkac- 

tice),  Ex.  203 


Paper  Books^    See  Parliament 

Parish  Lands — Lands  conveyed  in  1749  to  A.  mmA 
their  heirs,  &c.,  upon  trust  to  permit  and 
churchwardens  and  overseers  of  D.  to  receive 
and  profits  to  and  for  use  and  benefit  of  , 
parish  D,  with  power  to  appoint  new  tiustees 
to  grant  leases  for  twenty-one  years ;  and  po« 
trustees  extended  and  their  title  oonfinned  by 
acts ;  by  operation  of  which  and  by  ooitvr 
under  powers  of  origmal  deed  of  tmst^  legal 
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WM  vetted  in  known  ejcisting  trustees :  —  First, 
nature  of  trust  not  special,  so  as  to  prevent  opera- 
tion of  59  Geo.  3.  c.  12.  s.  17 ;  secondly,  that  words 
of  17th  section  of  that  act  imperative,  and  not 
merely  enabling,  in  cases  to  which  it  is  applicable. 
But  lastly,  in  cases  in  which  there  are  known  living 
trustees,  section  17.  does  not  contain  words  suffi- 
ciently strong  to  divest  legal  estate  from  such  trus- 
tees, and  that  property  so  circumstanced  cannot  be 
considered  as  <*  belonging  to  the  parish"  within 
meaning  of  statute,  (overruling  RmmbaU  v.  Mwnt, 
15  Law  J.  Rep.  (11.8.)  Q.B.  ISO),  aB.  59 
PmrUamtni — Occupier  of  rooms  in  a  house  in  which 
landlord  also  occupied  a  shop  and  parlour,  but  did 
not8leep,each  party  havingakey  to  outer  door,  which 
stood  open  all  day,  but  was  shut  at  night,  entitled 
to  a  vote  as  tenant  of  *'  a  building,"  under  2  Will. 

4.  c  45,  s.  27,  C.P.  27 

Par^  occupied  a  counting-house  in  which  land- 
lord ana  others  had  counting-houses.  There  were 
a  wooden  gate  and  a  door  at  outer  entrance,  which 
were  open  all  day,  but  shut  by  night  A  clerk  of 
landlord's  lived  on  premises  to  protect  them,  and 
kept  keys  of  gate  and  door,  whicn  could  be  locked 
and  unlocked  onlv  on  inside.  It  was  clerk's  duty 
to  open  gate  and  door  to  any  of  occupiers,  if  re- 
quired to  do  so,  none  of  them  having  kevs.  This 
an  occupation  as  tenant  by  claimant,  which  entitled 
him  to  a  vote,  C.P.  31 

— —  Notice  of  objection  sent  by  post,  under  6  &  7 
Vict  c.  18.  s.  100,  should  have  an  address  on  out- 
side  as  well  as  inside.  Where  notice  sent  by  post 
had  directions  both  on  outside  and  inside,  and  paper 

Srodnced  as  a  duplicate  to  prove  service,  contained 
irection  inside  but  none  outside,  paper  not  a 
duplicate,  and  service  not  proved,  C.P.  32 

Notice  of  objection  to  voter  for  a  borough  :— 

<'To  Mr.  C.  S,],  Olney  Place.  Take  notice,  I 
object  to  your  name  being  retained  on  list  of  voters 
lor  borough  of  Cheltenham.    (Signed)  J.  F.  of  No. 

5,  Sherborne  Street,  on  list  of  voters  for  parish  of 
Cheltenham."  Description  of  objector's  place  of 
abode,  No.  5,  Sherborne  Street,  means  Sherborne 
Street,  Cheltenham,  and  a  compliance  with  re- 
quirements of  17th  section  of  Registration  Act. 
Whether  notice  of  objection  desi^ustes  on  face  of  it 
objector's  place  of  abode,  a  question  of  law.  Whe- 
ther such  designation  is  sufficiently  particular,  a 
question  of  fact,  C.P.  34 

-— —  In  appeal  under  Registration  Act,  paper  books 
should  be  delivered  four  days  before  hearing,  and 
Court  will  only  allow  them  to  be  delivered  nunc  pro 
tumc  upon  reasonable  excuse,  C.P.  65 

-»-  Voter's  qualification  in  county  register  was  de- 
scribed in  third  and  fourth  columns  respectively, 
as  "  Land  above  50^.,"  '<  Own  occupation."  Within 
twelve  months  next  before  3 1st  of  July,  he  changed 
his  occupation,  and  took  adjoining  land,  sufficiently 
designated  by  description  m  old  register,  and  did 
not  send  in  any  new  claim : — Voter  erased  from 
register.  When  right  to  vote  depends  upon  occu- 
pation of  premises  in  immediate  succession,  whole 
of  subject-matter  composing  qualification  must  be 
fully  described  in  register.  County  voter  who 
claims  under  section  73. of  6  Vict.  c.  lS,must  always 
send  in  a  new  claim  to  vote,  C.P.  66 

A  shed  described  by  revising  barrister  as  fol- 
lows:— **  The  shed  stands  against  a  wooden  paling, 
but  not  fastened  thereto ;  six  posts  put  into  ground, 
support  a  tarpauling  which  forms  roof;  one  of  the 
sides  is  boarded  up  with  boards  nailed  to  posts ; 
shed  is  used  to  put  barrows,  posts,  &c  into,  and 
wliarfage  is  paid  for  use  of  it,'^— is  a  **  warehouse" 
or  "other  building"  within  27th  section  of  Reform 
Ac  t.   Decision  of  revising  barrister  will  be  affirmed, 


unless  it  appears  from  focts  stated  in  case  that  it 
was  wrong,  C.P.  68 

—  Qualification  of  borough  vote  described  in  over- 
seers' list  in  third  column  as  "  Houses  in  succession,** 
in  fourth  column  as  **  Butcher  Bow.**  Voter  had 
occupied  two  houses  during  twelve  months  next 
previous  to  31st  of  July,  one  in  Coleham,  the  other 
in  Butcher  Row. — Barrister  no  power  under  40lh 
section  of  6  ft  7  Vict.  c.  18.  to  amend  description  of 
qualification  by  altering  *'  house"  in  third  column 
to  houses,  and  by  adding  *'  Coleham"  in  fourth 
column ;  he  cannot  amend  so  as  to  add  to  subject- 
matter  of  qualification,  C.P.  70 

In  consolidated  appeal,  under  6  ft  7  Vict  c  18. 

s.  44,  the  case  after  stating  facts  applicable  to  each 
voter,  and  reasons  upon  which  hamster's  dedsions 
were  founded,  concluded,  "  If  Court  should  be  of 
opinion  that  occupation  and  residence  of  each  or 
any  of  appellants  was  sufficient,  names  of  all  or  such 
as  Court  shall  think  fit,  are  to  be  retained  on 
register,  otherwise  to  be  expun|;ed :"  —  Appeals 
improperly  consolidated,  as  decision  on  one  would 
not  govern  the  rest ;  and  Court  had  no  jurisdiction 
to  entertain  any  of  the  appeals,  and  case  struck  out, 
C.P.  73 

—— >  When  appeal  from  dedsion  of  barrister  is  called 
on,  and  respondent  does  not  appear,  appellant  must 
prove  service  of  ten  days'  notice  on  respondent, 
or  shew  sufficient  excuse  for  omission  ;  otherwise 
appeal  will  be  struck  out,  C.P.  142 

—  Notice  of  objection  on  borough  voter  served  by 
putting  notice,  and  leaving  it,  within  entrance  door 
of  voter's  place  of  abode  between  nine  and  ten 
o'clock  of  night  of  25th  of  August, — insufficient 
Whether  notice  of  objection  has  been  properly 
served  is  a  questicm  of  fact  to  be  determined  by 
barrister,  C.P.  143 

-—  By  letters  patent,  management  of  a  lunatic's 
propertv  was  granted  to  a  committee,  who  was 
to  render  a  yearly  account  thereof  to  Court  of 
Chancery:  committee  occupied  land  of  lunatic 
worth  393/.  per  annum,  and  described  himself  as 
tenant,  and  debited  himself  with  that  sum  as  rent, 
in  yearly  account  rendered  to  and  allowed  by  Court 
of  Chancery. — He  did  not  occupy  €u  tenant  lands 
or  tenements,  within  meaning  of  20th  section  of 
Reform  Act,  C.P.  253 

— —  Privilege  of—lAembet%  of  House  of  Commons 
privileged  from  arrest  on  ca.  so,  for  forty  days 
before  and  forty  days  after  meeting  of  Parliament 
Rule  the  same  in  case  of  a  dissolution  as  in  proro- 
gation, Ex.  76 

Parties,    See  Assumpsit    Contract. 

Partners — As  to  implied  authority  to  borrow  money, 
C.P.  17 

— —  Right  of  partner  to  maintain  trespass  against 
another  partner,  after  notice  of  dissolution,  for 
entering  on  partnership  premises,  C.P.  50 

Partnership  not  oreated  between  trustees  and  a 

party  who  carried  on  business  under  a  deed  for 
oenefit  of  creditors  under  controul  and  direction  of 
trustees,  Ex.  346 

— -^  See  Assumpsit    Contract. 

Patent—By  indenture,  reciting  that  by  deed  of  1842 
pluntiff  had  granted  to  defendant  licence  to  make 
and  vend  a  patent,  subject  to  payment  of  royalty, 
with  proviso  for  keeping  royalty  at  an  average  of 
16/.  13«.  4d.  per  montJi,anda[lso  reciting  that  defen- 
dant had  agreed  with  plaintiff  to  purchase  one  half 
of  patent,  plaintiff,  in  consideraaon  of  2,'>00/.  fof 
purchase  of  one-half  patent  and  one  half  royalty, 
assigned  to  trustee  for  defendant  patent  and  matters 
intended  to  be  assigned:  plaintiff  covenanted  in 
usual  form  for  title,  and  defendant  covenanted  to 
pay  2,200/.  by  instalments:  in  an  action  for  non- 
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payment  of  two  instalments,  defendant,  cetting 
out  deed  of  1842  and  letters  patent,  pleaded  a  denial 
of  validity  of  patent— Held,  no  aniwer :  first,  because 
defendant,  under  deed  of  1842,  would  be  at  all 
events  bound  to  pay  16^  1 3s.  Id,  royalty  per  month; 
and,  secondly,  because  defendant  a  covenant  was 
independent  of  covenant  for  title  by  plaintiff, 
aB*  217 

Patent  (continued)— In  action  for  infiringing  plaintiff's 
specification  alleged  that  invention  consisted  in  sub- 
mitting hosiery  to  finishing  process  of  a  press  heated 
by  steam,  hot  water,  or  omer  fluid.  The  invention 
consisted  of  two  cast-iron  boxes  filled  with  steam, 
between  heated  surfaces  of  which  hosiery  goods  were 
introduced  and  subjected  to  pressure  produced  by 
hydraulic  power.  The  pressure  generally  lasted  three 
minutes,  and  might  be  produced  either  by  screw 
or  by  hydraulic  power.  The  s^cificaUon  stated 
that  patentee  did  not  claim  finishing  of  woollen 
cloths  by  heat  generally,  but  submitting  of  hosiery, 
&&  to  pressure  of  hot  boxes  or  surfiioes  heated  by 
steam,  water,  or  other  fluid.  The  defendant's 
machine  consisted  of  roUert  heated  by  steam, 
between  which  woollen  fabrics  similar  to  those  of 
plaintiff  were  introduced  and  subjected  to  pressure. 
The  jury  found  that  defendant's  rollers  were  not  a 
colourable  imitation  of  plaintiff's  patent: — Held, 
not  an  infringement,  Ex.  122 

Pauper  Lunatic,    See  Poor  Law. 

Paving  Jet— The  Metropolitan  Paving  Act,  57  Geo.  3. 
c  S^,  ^ves  power  to  apprehend  all  persons  who, 
not  being  employed  by  or  contracting  with  Com- 
missioners under  act,  shall  carry  away  any  "  dust, 
dnders,  or  ashes,"  within  district:— Held,  that 
ashes  falling  from  furnace  of  brass-founder,  con- 
taining particles  of  metal,  which  were  hj  him  sub- 
jected to  a  process  whereby  a  portion  of  metal  was 
extracted,  and  residue  given  by  him  to  his  appren- 
tices as  a  perquisite,  and  by  them  sold  to  a  orass 
refiner,  for  purpose  of  extracting  further  quantity 
of  metal,  were  not  "  dust,  cinders,  or  ashes'  within 
act.    By  section  136.  no  action  shall  be  brought 

r'nst  aiiv  person  for  anything  done  in  pursuance 
ct  until  after  twenty-one  days'  notice  in  vrriting ; 
and ''  if  it  shall  appear  that  such  action  was  brougnt 
before  twenty-one  days'  notice  was  given,"  jury 
shall  find  a  verdict  for  defendant — Want  of  notice 
of  action  must  be  specially  pleaded,  Ex.  117 

Payment — Averment  of  payment  of  rent  in  arrear  (ace 
trespass),  C.P.  150 

Payment  rfter  Action,    See  Debt. 

Payment  into  Court,    See  Costs. 

Penalty — Distribution  of.  See  Conviction.  And  see 
Copyright.    Covenant.    Distress. 

Penury^ — Trial  before  Secondary  of  London,  properly 
dfescribed  in  indictment  for  peijury  as  before  sheriff, 
to  whom  writ  is  directed.  Two  issues  being  joined 
on  record,  indictment  properlv  aU^;ed  that  they 
came  on  to  be  tried,  thoua; n  only  one  tried.  Peijury 
may  be  assigned  as  to  wnat  a  man  has  sworn  he 
thought  or  believed;  difficulty,  if  any,  being  in 
proof.  Where  witness  swore  he  did  not  write  certjun 
wor^  in  presence  of  D,  assignment  of  peijury  that 
he  did  vrtite  them  in  presence  of  D.  is  good,  Q.B.  72 

—  Indictment  for  perinrr  contained  four  counts, 
stating  that  defendant  nad  retained  U,  an  attorney, 
who  had  delivered  his  bill  under  6  &  7  Vict  c.  73, 
and  that  after  ex{Mration  of  one  month  firom  such 
delivery,  U.  had  taken  out  summons  before  a  Judge 
to  get  bill  taxed ;  that  defendant,  before  shewing 
cause,  made  affidavit  denying  he  had  retained  U, 
and  perjuror  was  assigned  on  this  statement,  indict- 
ment alleging  that  **  it  became  and  was  material  in 
shewing  cause  against  the  summons  to  ascertain 

•   whether  the  defendant  did  retain  U :"  each  count 


concluded,  *<aiid  so  the  jurors,  ftc  did  say  that  the 
said  defendant,  ftc.  did  commit  wilfoj  penury,"  Ac 
— Held,  that  "  month"  was  to  be  eonsimcd  with 
reference  to  6  &  7  YicL  c.  73,  and  meant  «-«i^-<iaff 
month ;  that  jurisdiction  of  Judge  to  issue  a  sam- 
mons  on  application  of  attorney,  was  suffidentiy 
shewn  without  negativing  a  prior  appiicatioo  wtdun 
month  by  partjr  chargeable;  that  fnet  of  re- 
tainer was  material ;  and  that  ooochuioa  of  counts 
might  be  rejected  as  surplusage.  Tftie  leeoid 
stated  nenire  to  be  to  try  whether  defendant  was 
guilty  of  penury  and  misdemeanomr  aforasaid,  and 
entry  of  veroict  that  *'  he  is  gmlty  of  perynry  and 
misdemeanamr  aforesaid,  in  manner  and  IciriB,"  ftc, 
and  a  general  judgment  of  imprisonnent  was  givea 
**  on  the  premises." — Held,  that "  misdemeanow" 
being  namen  eoUeetimanf  nenire  and  rerdict  appEed 
to  all  the  counts,  and  judgment  of  imnfisoniBCBt 
wts  divisible,  aB.  IflS 

Piracy,    See  Copyright 

Pleamng — Demurrer  that  declaration  on  bill  of  ex- 
change not  sufficienUy  shew  days  of  graee  had 
elapsed,  frivolous,  Q.B.  7 

"'—-  Trespass  for  assault  and  impriaomnent ;  plea  to 
assault,  that  defendant  was  possessed  of  dvvellfaig- 
house;  that  plaintiff  making  noise  and  diatnihence 
there;  and  defendant  moUUer  wmmma  impmmt  to 
turn  him  out  Repliation,  that  hooae  m  eemaMm 
ale-house,  and  that  plaintiff  lawfully  drinking  there, 
wherefore  he  refused  to  depart;  and  defendant  of  his 
own  vrrong  committed  trespaases : — ^ReplicatioQ,  in- 
sufficient, as  it  must  be  taken  to  admit  that  jdalatiff 
was  making  ncrise  and  disturbance,  and  was  in  tint 
case  no  answer  to  the  plea.  Plea,to  aasanlt  andioi> 
prisonment,  that  defendant  was  possessed  of  a  tavern 
or  alehouse,  and  plaintiff  conducted  hims^ia  a  rade 
and  quarrelsome  manner  in  it,  assaulted  defendant 
and  others,  and  afterwards  and  before,  ftc,  re- 
mained standing  in  street  near  door  of  bonae,  usfaig 
loud,  menacing  and  disgusting  language  to  defen- 
dant and  bis  fiimily,  who  were  vrithin  bearing,  and 
by  reason  thereof  many  persons  congregated  about 
the  house  and  made  a  riot  and  disturbance;  and  at 
time  when,  &c.  plaintiff  was  causing  persons  lo  con- 
gregate in  breach  of  the  peace,  wbeienpon  defen- 
dant, after  requesting  him  to  go,  gave  him  in  charge 
to  police  officer : — Hdd  good,  as  suflkiently  shew- 
ing matter  amounting  to  a  breach  of  the  peace  by 
plaintiff,  Q.B.  73 

•— —  Declaration  against  maker  of  promiaaory  note, 
indorsed  by  W.  to  plaintiff;  plea  set-off  due  lo  defen- 
dant firom  W.  before  indorsement  to  plaintifl^  and 
W.  to  deprive  defendant  of  Ms  set-off,  fraudnlentiy 
indorsed  to  plaintiff,  to  enable  him  to  sue  on  note  as 
agent  of  W,  and  no  consideration  for  indorsement 
to  plaintiff,  and  that  plaintiff  sued  as  agent  of  W. 
according  to  said  fraud. — De  infurid  good,  as  sub- 
stance ofplea  was,  that  indorsement  to  plaintiff  was 
fraudulent,  Q.B.  97 

^—  In  indebitatua  assumpnt  for  goods  sold  and  de- 
livered, defendant  cannot,  under  non  assaminit, 
shew  that  plaintiff  had  no  l^gal  tide  togoods  at  aase 
of  sale,  Q.B.  103 

-— -  An  assault  ex  vi  termbd  exdades  eonaeot;  and 
plea  of  leave  and  licence  to  declaration  chaiging 
an  assault  amounts  to  general  israe.  Qvtfw^lf 
it  can  be  pleaded  to  an  action  for  imprisenmet, 
as.  109 

—  To  declaration  in  assumpdt  containing  a  set  of 
counts  for  work  done,  and  money  paid  by,  and  on 
an  account  stated  with  D,  alleging  pronuses  asade 
to  D,  and  a  similar  set  of  eounta  by  and  with  piain- 
tiiis  as  executors  of  D,  laying  proonses  to  the^ain- 
tiffs  as  such  executors, — a  yien.  of  indemnity  vy  D. 
was  held  good,  to  avdd  circuity  of  action.    A  plea. 
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that  D.  in  his  lifetime  caused  and  procured  defen- 
dant to  enter  into  promises  in  declaration  by  fraud 
and  coviUi  was  held  to  be  well  pleaded  to  whole 
declaration,  as  defendant  had  a  right  to  treat  work 
done,  money  paid  by,  and  account  stated  with 
plaintiff  as  bemg  done,  paid,  and  stated  In  con- 
tinuance and  in  respect  or  previous  contract  with  D, 
and  that  fraud  usea  in  procuring  that  contract  ex- 
tended to  implied  promise  arising  from  plaintiffs' 
performance  of  it,  Q,B.  125 

—  Declaration  on  bill  of  exchange ;  plea,  that  de- 
fendant not  being  a  trader,  &c.,  at  passiiup  of  5  &  6 
Vict.  c.  116,  duly  presented  his  petition  ror  protec- 
tion to  Court  of  Bankruptcy  in  London,  which  had 
annexed  to  it  a  full  schedule  of  debts  containing  all 
matters  mentioned  in  statute;  that  petition  was 
filed,  &c.  that  final  order  for  protection  and  distribu- 
tion was  made  by  commissioner  for  protecting  defen- 
dant from  all  process,  and  for  vestmg  his  estate  in 
T.  M.  A,  one  of  official  assignees ;  that  debts  in 
declaration  mentioned  accrued  before  filing  of  peti- 
tion, and  that  order  was  still  in  force,&c. :— Held, 
a  good  plea  in  form  and  substance,  as  shewing  efl^t 
of  a  final  order  under  10th  section  of  above  sta- 
tute, though  it  did  not  shew  appointment  of  a  cre- 
ditors' assignee,  Q.B.  129 

—  Upon  a  plea  alleging  an  ei^oyment  of  an  ease- 
ment as  of  right  for  thirty  years,  under  2  &  3  Will.  4. 
c.  71,  if  pldntiff  under  section  7.  relies  on  existence 
of  a  life  estate,  that  is  a  matter  which  not  being  in- 
consistent with  simple  fact  of  enjoyment,  must  under 
section  5.  be  pleaded  specially,  Q.B.  138 

—  Averment  that  bill  of  exchange  given  **  for  and 
on  account  of  and  in  payment  and  discharge"  of  a 
debt,  not  equivalent  to  averment  that  bill  was  given 
in  satisfaction,  Q.B.  295 

—  To  declaration  fbr  work  and  labour,  plea  that 
work,  &c.  consisted  of  appraisement  of  personal 
property  which  plaintiff  appraised  in  expectation 
of  reward  to  be  therefore  paid  by  defendant  to  him, 
without  being  duly  licensed  according  to  46  Geo.  3. 
c  43, — is  good  without  stating  that  plaintiff  did  work 
as  an  appraiter,  as  it  followed  woras  of  statute;  and 
without  negativing  that  appraisement  was  for  pur- 
pose of  ascertaining  legacy  auty.  Same  rule  applies 
to  declarations  and  subsequent  pleadings,  as  to  ne- 
gativing exceptions  in  acts  or  parliament,  Q.B. 
299 

—  First  count,  that  it  was  agreed  between  defen- 
dant and  plaintiA,  that  defendant  should  sell  and 
deliver  to  plalntifis  certain  iron  rails  to  be  made  and 
delivered  of  certain  weights  and  shapes  at  price 
stated,  and  said  rails  to  be  inspected  and  certified  as 
then  agreed  on,  and  to  be  of  certain  quality,  and 
that  defendant  did  make  and  deliver  certain  rails  as 
and  fbr  rails  of  such  <^uality,  alleging  as  breach 
that  rails  were  not  of  said  quality ;  plea  that  rails 
were,  according  jo  agreement,  to  be  inspected  by  an 
agent  of  plaintiflb,  who  was  at  liberty  to  approve  and 
accept  same  if  he  should  think  fit,  and  that  rails  were 
inspected  and  approved  and  accepted  by  such  agent 
on  delivery  of  same.  Plea  bad,  in  substance,  as  not 
answering  breach  complained  of,  and  only  shewing 

Krformance  of  one  of  stipulations  of  contract — 
mbUf  also  bad  In  form,  as  amounting  to  general 
issue.  Second  count  stated  that  defendant  promised 
to  deliver  rails  fit  and  proper  for  purpose  of  certain 
railway ;  alleging  as  breacn  that  rails  delivered  were 
not  fit  and  proper  for  r^lway ;  plea  similar  to  plea 
to  first  count. — Plea  bad  in  substance,  for  same 
reason,  and,  also,  in  fbrm,  as  amounting  to  general 
issue,  Q.B.  S99 

In  action  fbr  indorsing  writ  of  co.  «a.  and  im- 
prisoning the  plaintiff  thereon  for  a  larger  sum  than 
was  due  on  Judgment,  and  for  indorsing  fi-fa,  and 


seixhig  plaintiff's  goods  for  greater  sum  than  was 
due  on  second  Judgment,— DecUration  insufficient, 
if  it  does  not  contain  averments  of  malice  and  of  want 
of  reasonable  and  probable  cause,  Q.B.  321 

—  The  rule  of  Hilary  term,  4  Will  4.  tit  *  Trespass,* 
r.  6.  applies  to  actions  on  the  case  as  well  as  tres- 
pass, and  to  declarations  as  well  as  pleas.  In  case 
for  disturbance  of  ferry,  plaintiff  alleged  he  was  pos- 
sessed of  an  ancient  ferry  for  passengers  and  goods 
to  and  firom  A,  from  and  to  B,  and  defendant 
pleaded  not  possessed,  and  traverse  of  ancient  and 
entire  right  of  ferry ;  and  Jury  found  that  there 
was  a  ferry  f^om  A.  to  B.  only, — Verdict  might  be 
entered  distributively  for  plaintiff  for  so  much  as 
proved  at  trial,  Q.B.  323 

-—  Covenant  running  with  the  land.  Defeasance. 
Duplicity  in  plea.  Plea  bad  for  not  shewing  pay- 
ment and  release  of  a  mortgage  debt  On  demurrer, 
dates  of  assignments  under  videlicil  taken  to  be 
true,  aB.  342 

—  Action  for  use  and  occupation;  plea,  first,  that 
plaintiff  seised  goods  of  defendant  suflSdent  to  pay 
rent  and  costs,  and  detained  them  for  two  years, 
when  it  was  agreed  between  them  that  plaintiff 
should  retain  goods  in  satisfaction  of  debt;  that  he 
did  so  accordingly.  Secondly,  that  after  wrongful 
seizure  by  plaintiff  of  goods  of  suffldent  value,  &c., 
plaintiff  ana  defendant  agreed  that  plaintiff  should 
retain  goods,  and  that  thev  should  relinquish  their 
claims  on  each  other.  Thirdly,  that  they  agreed 
that  plaintiff  should  retain  g|oods  so  seized,  and 
that  they  should  relinquish  their  claims,  and  defen- 
dant give  up  possession.  Replications,  traversing 
seisure  of  goods  of  sufficient  value,  ftc.  On  de- 
murrer, pleas  good,  and  replications  bad  fbr  putting 
in  issue  matter  which  was  only  inducement  to 
acceptance  in  satisfaction,  which  was  material  part 
of  pleas,  C.P.92 

—  Scienter  is  in  issue  under  not  guilty.  In  case  for 
negligently  keeping  a  ferodous  dog  (see  Action), 

—  Trover  for  hops;  plea,  that  before  plaintiff  was 
possessed,  M.  &  Co.  were  possessed  as  of  their  own 

Eroperty ;  that  M.  &  Ca  lost  the  same,  which  came 
y  finding  into  possession  of  S.  B,  who  immedi- 
ately^ lost  possession  of  same,  whi^  came  by  find- 
ing into  possession  of  T.  E,  who  immediately  and 
Just  before  said  time  when,  &c  sold  and  delivered 
same  to  plaintiff,  whereupon  defendants,  as  servants 
and  by  command  of  M.  ft  Co.  took  the  hops,  &c., 
which  is  the  same  conversion,  &c.  Replication  de 
infurid: — On  this  Imuc  plaintiff  could  gfive  in  evi- 
dence a  valid  sale  of  the  hops  by  M.  &  Co.  to  S.  B, 
through  whom  plaintiff  derived  his  title.  On  motion 
for  new  trial  on  misdirection  of  Judge  in  tellingjury 
that  if  there  was  a  valid  sale  to  S.  B.  plaintiff  was 
entitled  to  recover, — held,  that  plea  must  be  taken 
after  verdict  to  import  a  continuing  title  in  M.  ft 
Co.  down  to  time  of  conversion,  which  fact  being 
material  was  put  in  issue  by  de  htjurid,  and  so  the 
evidence  was  admissible  and  the  direction  right :  or, 
that  plea  was  immaterial  for  not  containing  such 
allegation;  and  in  either  case  that  defendants  were 
not  entitled  to  a  new  trial,  C.P.  182 
——  In  action  fbr  infringement  of  copyright,  a  count 
on  5  ft  6  Vict  c.  45.  will  not  be  sllowed  with  a 
count  for  infringement  of  same  copyright  at  com- 
mon law.  A  count  on  that  statute  set  forth  the 
requisitions  of  the  statute,  and  concluded  contra 
formam  etatuti. — Plaintiff  on  such  count  may  set  up 
his  common  law  right,  if  he  fiail  to  bring  his  case 
within  the  statute,  C.P.  137 
One  of  two  counts  apparently  on  same  agree- 
ment, introduced  for  the  evident  purpose  of 
removing  a  difficulty  a^  to  legal  effect  of  agree- 
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inent,  ordered  to  be  Struck  out.  First  count  on 
an  agreement  by  defendant  to  take  plaintifT  into 
hh  service  for  six  months,  and  at  expiration  thereof, 
if  no  just  cause  shewn,  to  enter  into  fresh  agree- 
ment for  two  years;  first  breach,  that  though  no 
just  cause  shewn  at  expiration  of  the  six  months, 
defendant  would  not  enter  into  further  agreement 
for  two  years :  second  count,  that  whereas  plaintiif 
had  been  six  months  in  defendant's  service,  defen- 
dant agreed  to  continue  him  for  two  3^ears ;  breach, 
that  defendant  \rou\d  not  continue  him. — So  much 
of  first  count  as  related  to  first  breach,  struck  out 
as  being  in  violation  of  rule  Hil.  term,  4  Will  4. 
r.  5,  C.P.  159 

Pleading  (continued)— First  count  in  covenant  stated 
that  bv  deed  between  plaintiif  and  defendant,  de- 
scribed as  a  "  company  r^stered  and  incorporated 
after  a  deed  of  settlement  had  been  executea  under 
7  &  8  Vict,  c  110,"  defendants  agreed  to  pay  plain- 
tiff 15,000^  as  soon  as  conveniently  could  be  out  of 
money  raised  by  first  calls  or  instalments  on 
shares  of  company;  breach,  that  although  divers 
instalments  were  paid,  out  of  which  company 
might  have  paid  the  monev,  they  had  not  done  so; 
second  count  set  out  articles  of  agreement  stating 
that  plaintiff  bad  sold  his  patents  to  company, 
and  containing  covenant  that  company^  shoula  pay 
him  15,000/.  in  cash  as  soon  as  conveniently  could 
be  done  out  of  money  rused  on  first  instalments 
or  calls  on  shares;  breach,  that  though  company 
could  have  raised  the  money,  and  a  reasonable 
and  convenient  time  for  paying  it  had  elapsed, 
yet  they  had  not  paid  plaintiflT:  3rd  plea  to  1st 
count,  that  the  deed  or  settlement  was  obtained 
by  fraud  of  plaintiff:  4th  plea  to  1st  count,  that 
registry  and  incorporation  were  obtained  by  fraud : 
8th  plea,  that  company  was  formed  under  deed 
of  settlement  to  wniclii  plaintiff  was  a  party,  by 
which  it  was  agreed  that  plaintiff  was  to  be  paid 
out  of  first  instalments  after  pa]ring  necessary  ex- 
penses of  company,  and  that  no  instalments,  &c. 
nad  been  receivea  sufficient  to  pay  expenses  and 
the  15,000^:  21st  plea,  that  company  was  not 
incorporated  by  charter  or  act  of  parliament,  nor 
was  the  same  "duly  and  lawfullv"  registered 
and  incorporated:  22nd  plea,  that  when  company 
obtained  a  certificate  of  complete  registration, 
it  was  not  formed  by  deed  or  writing  under  hands 
and  seals  of  the  shareholders  as  required  by  the 
statute.— Held,  that  the  2nd  count  was  good  on 
general  demurrer,  and  breach  properly  assigned; 
that  the  3rd,  4th,  8tb,  and  18th  pleas  were  bad  on 
demurrer;  that  the  2l8t  plea  was  bad,  because 
defendants  were  estopped  from  denying  fact  of 
incorporation,  and  if  tnat  fisct  was  not  in  issue, 
because  plea  raised  a  question  of  law ;  that  the 
22nd  plea  was  bad  for  similar  reasons,  C.P.  166 

—  Action  against  surety  upon  bond  under  1  ft  2 
Vict  c.  110.  s.  8.  for  payment  of  a  debt  by  H,  or 
his  renderinff  himselt  in  any  action  to  be  brought : 
Pies,  that  plaintiff  had  brought  action  in  Queen's 
Bench,  and  issued  ea.  so.  on  judgment,  on  which 
H.  was  taken  and  detained  in  custody,  according 
to  practice  of  said  court,  and  that  from  recovery 
of  judgment  until  arrest,  H.  was  ready  and  willing 
to  surrender  himself  according  to  practice  of  court 
and  condition  of  bond,  and  that  oy  reason  of  his 
having  been  so  taken  and  detained,  *'  he  was,  by 
practice  of  said  court,  exonerated  and  discharged 
from  rendering  himself  according  to  SMd  condi- 
tion."— On  special  demurrer,  defendant  was  allowed 
to  amend ;  and  sembie — that  plea  should  either  have 
shewn  practice  of  court,  and  that  H.  did  surrender, 
if  farts  alleged  amounted  to  a  surrender  by  such 
practice,  or  that  it  became  impossible  for  H.  to  sur- 


render, on  account  of  act  of  plaintiff^  and  practice  of 
court,  C.P.  182 

—  Declaration  that  by  articles  of  agreement  plain- 
tiff agreed  to  sell,  and  defendant  to  purchase,  a 
piece  of  land,  and  plaintiff  agreed  to  deliver  an 
abstract  of  title  and  to  deduce  a  clear  title  within  a 
month  from  signing  contract,  or  ham  being  required 
so  to  do ;  that  defendant  agreed  to  pay  pertioo  of 
purchase-money  on  signing  contract,  and  reaidoe  oo 
or  before  a  future  fixed  day,  and  to  pay  interest  to 
mean  time  half-yearly;  that  plaintiff  did,  wiihin 
one  month  from  oein^  required,  deliver  abstract  of 
and  deduce  a  clear  title  :  breach,  non-pAyment  of 
half  a  year's  interest:  plea,  that  plaintiff  did  ooC 
deliver  abstract  of  and  deduce  a  clear  title  wtod»  et 

formd.—On  demurrer,  plea  held  bad  for  raiang  an 
immaterial  issue ;  delivery  of  abstract  and  deduc- 
tion of  title  not  being  a  condition  precedent  to  pay- 
ment of  money.  Quare — Whether  the  plea  was 
not  bad  for  duplicity,  in  denying  both  tlie  delivery 
of  abstract  and  the  deduction  of  title,  C.P.  SS4 

—  In  action  for  money  had  and  received  Me 
atsumpnt  puts  in  issue  the  receipt  and  the  extatenee 
of  &cts  which  make  it  a  receipt  to  plaintiff's  vm. 
Defendant  pleaded,  that  money  clsdmed  was  paid 
to  him  and  others,  as  members  of  a  comnuttce 
of  management  in  a  railway  scheme,  by  way  of 
deposits  on  shares  allotted  by  them  to  plaintiff,  at 
his  request,  and  that  plaintiff  and  other  sbarebolden 
agreed  to  form  a  partnership  for  carrying  on  the 
undertaking:  that  plaintiff  sought  to  recover 
his  deposits,  on  ground  that  scheme  had  not 
been  prosecuted  for  an  unreaionable  time :  that 
after  9  &  10  Vict.  c.  28.  a  meeting  was  duly  bdd, 
at  which  it  was  resolved  that  the  partnership  shooM 
be  dissolved,  and  undertaking  abandoncNl:  that 
affairs  then  became  liable  to  be  wound  up  as  on 
dissolution  of  a  partnership,  by  mutual  consent: 
that  plaintiff's  claim  was  part  of  affairs  to  be 
wound  up,  and  that  they  had  not  been  wonad  np, 
nor  had  a  reasonable  time  for  winding  them  op 
elapsed  at  commencement  of  suit. — On  special  de- 
murrer held  bad,  as  amounting  to  genenl  issue, 
C.P.  266 

—  Declaration  in  debt  on  bond  given  by  defendants 
and  L.  for  8,000/.  to  be  paid  by  them  to  pbintifll* 
or  Everett,  on  request,  non-payment,  ftc.:  Plea 
craved  oyer  and  set  out  bond  and  oonditioQ  and 
recitals ;  Condition  that  defendanta  and  L.  sbooid 

Eay  over  sums  of  money  assessed  and  collected 
y  L,  and  that  L.  should  demand  sums  asacnet 
and  proceed  against  delaultert :  averment  that  de- 
fendants performed  all  thin^  on  their  part  to  be 
performed:  replication,  praying  deed  and  condi- 
tion to  be  inroUed,  and  being  set  out  on  inralBCot* 
demurrer,  on  ground  that  they  were  fidwl^  set 
out  b  V  defendants  on  account  of  recitals  being  imro- 
duced,  and  that  plea  of  general  perlbrmanoe  bad: — 
First,  not  necessary  to  state  request  in  derlara- 
tion.  Secondly,  allegation  **  by  reason  of  the  dsd- 
payment,"  a  sufficient  denial  of  payment  to  plain- 
tifi  or  Everett,  after  plea.  Thirdly,  plea  bad  fisr 
not  shewing  performance  by  L.  Foartbly,  plea  bid 
for  averring  general  performance,  instead  et  slww- 
inff  what  done  in  performance  of  condition,  flwih 
—-Practice  is  not  to  demor  for  mis-redtal  on  oyer; 
and  effect  of  inrolment  is  to  make  matter  aet  enl 
part  of  declaration,  C.P.  295 

—  To  debt  for  goods  sold  and  delivered,  plen»  in 
substance  that  goods  were  quantities  of  eonb  s^ 
and  delivered  by  him  to  plaintifi,  rcspectiveiT  ex- 
ceeding 5601b.  and  respectively  defivercd  wrano 
city  of  London,  in  divers,  to  wit,  two  carta,  wittnoC 
delivering,  before  any  such  quantities  of  cool  were 
unloaded,  ticket  signed  by  plaintilb  accordisig  to 
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form  of  statute  an  answer  to  the  action, — the  Coal 
Act,  1  ft  2  Vict  c.  cL  s.  3.  being  passed  for  the  pro- 
tection of  purchasers.  That  statute  applies  if  quan- 
tity at  one  delivery  exceeds  5601b.  though  delivered 
in  carts  each  containing  less  than  5601b.  If  ven- 
dor prevented,  by  purchaser,  from  delivering 
ticket,  that  is  matter  to  be  replied.  Vendor's  name 
roust  be  written  in  ticket  as  a  signature,  though 
sufficient  if  written  by  agent.  Negation,  in  above 
plea,  of  delivery  of  a  ticket  sufficiently  applied  to 
each  delivery,  C.P.  311 

—  Frivolous  demurrer,  Ex.  8 

—  Duplicity  and  uncertainty,  Ex.  13 

—  To  declaration  containing  three  counts,  defen- 
dant, appearing  by  attorney,  obtained  rule  p;enerally 
to  plead  coverture  and  Statute  of  Limitations,  and 
pleaded  those  pleas  to  whole  declaration.  Pleas 
were  set  aside  by  Judge  at  chambers,  on  ground 
that  defendant  could  not  appear  by  attorney  and 
plead  coverture.  Defendant,  without  obtaining 
fresh  rule  to  plead,  pleaded  to  first  two  counts, 
coverture,  and  to  whole  declaration,  Statute  of  Limit- 
ations, and  plaintiff  signed  judgment — Judgment 
irregular,  as  rule  to  plead  had  not  been  set  aside, 
and  defendant  was  at  liberty  to  plead  pleas,  and 
was  not  bound  by  terms  of  rule  to  plead  them  to 
whole  declaration,  Ex.  25 

—  Declaration  that  plaintiff  agreed  with  defendants 
to  act  as  their  salesman  for  a  year,  and  not  to  be 
connected  with  any  other  house  in  disposing  of 
their  goods,  and  defendants  agreed  to  pay  plain- 
tiff 200/.  for  such  servitude.  Averment,  that 
plaintiff  entered  into  defendant's  service,  and  was 
not  connected  with  any  other  house,  and  bad 
always  until  expiration  of  one  year  from  agreement 
been  ready  ana  willing,  and  offered  to  remain  in 
such  employ.  Breach,  that  defendants  would  not 
suffer  plaintiff  to  act  as  their  salesman  durinjp;  re- 
mainder of  year,  but  discharged  him  from  perform- 
ance of  his  agreement,  and  had  not  paid  him  200/. 
Plea,  as  to  nun-pa vment  of  200/.,  that  after  plaintiff 
ceased  to  be  in  defendant's  employ,  and  during 
said  year,  he  entered  into  service  of  another 
house,  and  became  connected  with  that  house  in 
disposing  of  their  goods: — On  special  demurrer, 
plea  ba{  as  amountmg  to  an  argumentative  denial 
of  plaintiff's  readiness  and  wilhngness  to  continue 
in  defendant's  employment,  Ex.  98 

—  Declaration  that  plaintiff  being  indebted  to 
H.  L.  in  36/.,  H.  L.  sued  out  a  writ  of  summons  for 
recovery  thereof;  that  afterwards  plaintiff  obtained 
a  protection  from  process,  whereof  defendant  had 
notice :  yet  defenaant,  well  knowing  that  plain- 
tiff was  protected  from  process,  but  wilfully  and 
maliciously  intending  to  injure  him,  procured  a 
Jnd^ent  to  be  signed  against  him  in  the  said 
action,  and  wilfully  and  maliciously  intending,  ftc, 
sued  out  a  tettalum  ca.  ta.,  under  which  sheriff 
arrested  plaintiff:— Declaration  bad,  in  omitting  to 
state  defendant  arrested  plaintiff  without  reasonable 
and  probable  cause,  Ex.  99 

—  Declaration,  that  in  consideration  that  plaintiff 
had  become  tenant  to  defendant  of  a  farm,  upon 
terms  that  if  plaintiff  should  receive  from  defendant 
notice  to  quit,  and  should  have  made  extensive  im- 
provements, fur  which  subsequent  crops  should 
not  have  compensated  plaintiff,  farm  should  be 
looked  over  bv  two  men,  one  to  be  appointed  by 
each  party,  who  should  determine  compensation, 
defenaant  promised  that  if  tenancy  should  be  deter- 
mined, and  plaintiff  should  have  made  improve- 
ments for  which  he  should  not  have  been  compen- 
sated, defendant  woold,at  plaintiff's  request,  appoint 
a  person  for  such  purpose.  Averment,  that  tenancy 
was  determined  by  defendant;  that  plaintiff  had 
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made  improvements  for  which  he  had  not  been 
compensated ;  that  although  plaintiff,  after  deter- 
mination of  tenancy,  appomted  J.  D.  to  determine 
compensation,  and  J.  D.  was  ready  to  act,  of  which 
defendant  had  notice,  and  was  then  requested  by 
plainiiff  to  appoint  some  person  on  his  behalf,  yet 
defendant  did  not  nor  would  appoint  some  person 
in  that  behalf: — Bad,  on  special  demurrer,  in 
omitting  to  state  that  plaintiff  had  requested  defen- 
dant to  appoint  a  valuer  before  commencement  rf  suit, 
Ex.  100 

—  Declaration  stated  that  company  was  a  joint- 
stock  company  completely  rejg^stered;  that  8.  P. 
and  C.  L,  then  being  two  directors  of  company, 
made  their  promissory  note,  and  thereby  promised 
on  behalf  of  said  company  to  pay  plaintiff  or  his 
order  32/.  4s.  9(;/.,  balance  of  his  account  due  from 
company,  three  months  after  date,  which  note  was 
signed  by  S.  P.  and  C.  L,  and  made  by  them  in 
their  names  and  on  behalf  of  said  company,  and 
was  expressed  by  them  to  be  made  on  behalf  of  said 
company,  and  countersigned  by  secretary  of  com- 
]>any;  that  thereupon  defendants,  in  considera- 
tion of  premises,  tnen  promised  plaintiff  to  pay 
him  amount  of  promissory  note;— Held,  bad,  on 
general  demurrer,  Ex.  118 

—  A  proceeding  by  auditd  quereld  is  an  "  action  or 
suit"  within  4  &  5  Ann.  c.  16.  s.  4,  and  a  defendant 
may  plead  several  pleas  thereto,  Ex.  121 

—  A  special  count  in  assumpsit  stated  in  substance, 
that  in  consideration  of  plaintiff  havin^r,  at  defen- 
dant's request,  contracted  to  sell  to  a  third  party  on 
hii  own  credit  certain  shares  in  a  railway  company, 
of  which  defendant  was  registered  holder,  defendant 
promised  to  deliver  to  him  all  new  shares  allotted 
in  respect  of  such  shares  while  he  continued  regis- 
tered holder  thereof,  on  payment  to  him  of  all  pay- 
ments made  by  him  to  the  company  in  respect  of 
such  new  shares,  and  to  indemnity  plaintiff  from  all 
loss  which  might  arise  by  reason  of  non- performance 
of  his  said  promise ;  alleging  non-delivery  of  certain 
new  shares  so  allotted,  and  that  by  reason  thereof 
plaintiff  had  necessarily  expended  a  large  sum  of 
money  in  purchase  of  other  shares,  in  order  to  per- 
form his  said  contract  of  sale. — Such  count  may  be 
pleaded  with  a  count  for  money  paid,  Ex.  146 

—  A  declaration  stated  that  certain  persons  drew  a 
bill  of  exchange  on  G.  &  E.  W,  and  indorsed  it  to 
defendant,  who  indorsed  it  to  pluntiffs ;  defendant 

E leaded  that  plaintifKi  made  and  indorsed  the  bill  to 
im  before  he  indorsed  it  to  them ;  and  that,  at 
time  of  his  so  indorsing  the  bill  to  plaintiffs,  they 
were  liable  to  pay  the  amount  to  him,  according  to 
their  previous  indorsement :  plaintiffs  replied,  stat- 
ing an  agreement  between  them  and  defendant 
and  O.  ft  E.  W,  to  forbear  and  give  Ume  to  defen- 
dant and  G.  &  E.  W.  for  payment  of  another  bill 
accepted  by  G.  W,  and  indorsed  by  E.  W,  the 
maker,  to  defendant  and  by  him  to  plaintiffs,  till 
time  for  payment  of  hill  declared  on  had  elapsed, 
and  averring  that  plaintiffs  had  forborne  accord- 
ingly.—Replication  bad,  as  being  a  departure  from 
declaration,  Ex.  149. 

— -  Declaration  containing  a  count  on  a  bill  of  ex- 
change and  a  count  on  an  account  stated:  plea, 
that  defendant  did  not  indorse  the  bill  in  said  first 
count  mentioned  modo  et  ftrtrmd :  defendant  being 
under  terms  to  plead  issuably,  plaintiff  signed  jnde- 
ment  on  ground  that  the  plea  being  pleaded  to  whole 
declaration,  and  containing  no  answer  to  last  count, 
was  not  iisuable. — Judgment  irregular.  A  plea  ia 
not  non-issuable  which  is  only  bad  on  special  de- 
murrer, Ex.  169 

—  Although  agreement  to  convey  equity  of  re- 
demption must  be  in  writing,  yet  a  plea  to  an  action 
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of  debt  on  an  indeoture  of  mortgage,  which  ctated 
an  agreement  by  plaintiff  and  other  mortgagees  to 
forego  balance  of  their  reipective  mortgages  beyond 
the  value  of  a  bankrupt  estate  upon  receiving  tbeir 
share  of  assets,  wouia  be  good  on  demarrer,  even 
though  it  expressly  stated  contract  to  have  been  by 
parol,  inasmuch  as  agreement  by  plaintiff  was  bind- 
ing on  him  and  receipt  of  his  share  of  assets  was  a 
satisfaction  for  the  estate ;  because  the  agreement  of 
the  other  mortgsgees  to  take  their  shares  of  assets 
also  was  a  good  consideration  for  giving  up  the  claim 
for  residue  of  debt  against  defendants.  Quart — 
Whether  such  plea,  if  proved,  would  be  a  good  bar. 
Ex.  182 
Pleading  (continued) —  A  judgment  of  assets  ^[utmdo 
aeciderint  affects  all  assets  then  In  hands  of  exe- 
cutor not  administered,  as  well  as  those  which  may 
come  into  bis  hands  subsequently.  In  action  against 
executor,  defenditnt  pleaded  plene  admituttravii 
prmter,  and  plaintiff  replied  that  assets  h^d  come  to 
defendant's  hands  since  plea  pleaded.  Replication 
held  to  be  unnecessary  and  Imd,  Ex.  198 

Declaration  that  it  was  agreed  between  plain- 


tiffs and  defendant,  that  plaintiffs  should  sell  to 
defendant  1,000  barrels  of  flour,  to  arrive  at  Liver- 
pool by  the  Hottinguer,  from  New  York;  that 
should  vessel  be  lost  before  arriving  at  Liverpool 
the  sale  should  be  void :  Averment,  that  vessel  was 
not  lost,  but  arrived  at  Liverpool  from  New  York, 
having  on  board  1,000  barrela  of  floor :  Breach,  that 
defendant  did  not  accept  the  flour. — This  contract 
general  and  not  confined  to  any  particular  voyage, 
and  plea  which  stated  that  agreement  was  made  with 
reference  to  a  voyage  at  a  particular  period  upon 
which  vessel  never  sailed,  wnerefore  defendant  re- 
fused to  accept  flour,  stated  a  different  contract,  and 
was  therefore  bad  as  amounting  to  non  assumpsit, 
Ex.  281 
Declaration  in  trespass  to  goods  charged  defen- 
dant with  taking  ana  carrying  them  away,  and 
converting  them  to  his  own  use.— -Such  conversion 
merely  matter  of  aggravation ;  and  plea  to  whole 
declaration  Justifying  taking,  &c.,  but  omitting  to 
justify  conversion,  is  a  aood  plea,  Ex.  299 

—  Declaration  that  plaintiff  had  divers  dealings 
with  defendants,  and  that  divers  accounts  remained 
unsettled  between  them;  that  plaintiff  had,  for 
accommodation  of  one  of  defendants,  accepted  divers 
bills  of  exchange,  and  thereupon,  in  consideration 
that  plaintiff  then  delivered  to  defendants  three 
acceptances  as  follows,  &c.,  tu  full  settlement  rf 
debte,  defendants  promised  plaintiff  to  return  him 
acceptances  drawn  by  defendant  as  follows,  ftc: 
Breach,  that  defendants  did  not  return  acceptances. 
-■•On  special  demurrer,  declaration  bad  for  want  of 
certainty,  Ex.303 

—  To  plea  of  privilege  by  attorney  alleging  that 
defendant  was  an  attoraev  of  Court  of  Queen's 
Bench  and  not  of  Court  or  Exchequer,  replication 
that  defendant  was  an  attorney  of  Court  oi  Exche- 
quer should  conclude  with  verification  by  record, 
Ex.  813 

—  What  in  issue  under  rejoinder  **ne  grania  pa»" 
(see  Devise),  Ex.  370 

— —  Adding  pleas ;  and  time  to  plead.    See  Practice. 

—  Departure.    See  Landlord  and  Tenant. 
^—  I naebitatns  Counts.    See  Master  and  Servant. 

New  Assignment— Departure.    See  Trespass* 

Plea  in  bar.    See  Insolvent 

Repugnancy.    See  Sheriff. 

—  Replication  of  discharge  of  insolvent.  See  In- 
solvent. 

Pleading  several  counts.    See  Practice. 

—  Settins  aside  informal  replication.    See  Practice. 
-*- —  Time  for  pleading  in  abatement    See  Practice. 


*—  See  Bill  of  Exchange.  Cominoii  pv 
vicinage.  Contract  Costs.  Covenant 
Quarantie.  Lease.  Limitatiooa,  Statnte  oC  Ifali- 
dous  Prosecution.  Marriage.  Prescription.  Pro- 
missory Note.  Ship  and  Shipping.  Trespass. 
Trover. 

Poor  Law — Appeal— Prior  Orderof  Removal — Qnaah- 
ing  for  Deficiency  of  Examination — Estoppel — 
Decision  on  the  Merits — Evidence,  Q.B.  8 

*---  Respondents  precluded  from  ffiving  evideooe  of 
either  ground  of  removal,  where  aocument  relaiii^ 
to  one  not  transmitted,  Q.B.  24 

•^—  After  appeal  against  order  of  removal  entocd 
and^  respited,  Sessions  have  power  further  to 
respite  appeid,  though  no  notice  or  groonda  of 
appeal  have  been  served  upon  respondents.  Where 
Sosions  refused  to  further  respite  appeal,  bnt  it 
appeared  that  in  exerdse  of  their  discretion,  they 
would  have  done  so  if  they  had  oonsideicd  they 
had  power^— mandamus  commanding  the  Justices 
to  hear  appeal  granted,  Q.B.  77 

•^—  Parish  apmrentice  was  bound  by  indenture  exe- 
cuted by  A.  B,  churchwarden  of  L,  waA  by  C.  D» 
one  of  overseers  of  L : — Indenture  sufildcBt  under 
54  Geo.  3.  c.  107.  s.  2.  An  indenture  duly  allowed 
by  two  Justices  under  56  Geo.  3.  c  139.  s.  1.  reciting 
that  it  was  made  by  virtue  of  an  order  under  hands 
and  seals  of  A.  L.  and  J.  N.  C,  Justices  of  the  Peace 
in  and  for  county,  8cc.,  made  in  pursuanoeofstatBte 
in  such  case  made  and  provided,  and  bearii^  dtfe, 
&c — good  primary  evidence  of  order  far  bindiDg. 
Allowance  under  56  Geo.  3.  c.  139.  s.  1.  need  not 
appear  on  fikoe  of  it  to  be  made  within  juriadidioa 
of  Justices,  Q.B.  89 

— — ~  By  Licendng  Act,  9  Geo.  4.  c  61.  a.  27,  every 
person  who  thinks  himself  aggrieved,  may  ^ipeal 
to  next  General  or  Quarter  Sessions,  unless  hoUen 
within  twelve  days,  and  in  that  case  to  next  sabse- 
(^uent  sessions,  and  not  afterwards,  and  such  Ses- 
sions are  to  bear  and  detormane  matter  of  sudi 
appeal,  and  make  such  order  therein,  with  or  with- 
out costs,  as  to  Court  shall  seem  meet ;  JudgaaeBi  to 
be  final  and  condusive.  Order  of  Seasons,  under 
this  act,  purported  to  be  made  at  General  Scsaioiis, 
holden,  &c.  on  5th  of  May,  and  eonturaed  by  suc- 
cessive adjournments,  until  22nd,  and  recited  that, 
at  General  Quarter  Sessions  in  April  last,  W.  B. 
exhibited  his  petition  of  appeal  against  rcAiaal  of 
certain  Justices  to  grant  him  a  licence,  at  which 
said  Quarter  Sessions  appeal,  and  hearing  and  de- 
termination thereof,  was  adfoumed  unto  **this 
present  General  Sessions,"  andprooeeded  to  adjud^ 
that, "  upon  hairing,  fire.  Court  did  disnuas  appeal, 
and  affirm  judgment  of  Justices,  and  order  and 
adjudge  that  said  W.  B.  should  pay  to  Juaticca  I6L 
19s.  23.,  for  costs,  &e."  In  fiut  appeal  was  heard, 
judgment  of  Justices  affirmed,  andlicenoe  reAucd  at 
April  sessions : — Held,  that  act  of  pariiaaoent 
fined  power  of  abjudicating  on  appeal  to  April 
sions ;  and  that  order  made  at  May  sets' 
iurisdiction. — SemhU^  that,  at  April  scsaioiis,  appeal 
had  been  in  point  of  &ct  disposed  of,  and  order  bad 
on  that  ground,  Q.B.  108 

—  An  order  of  removal  purporting  to  be  made  hy 
B  .C»  "one  of  the  magistrates  of  the  pelioe  oonrta  « 
the  metropolis,  sitting  at  the  CIcriceBweU  Pialiee 
Court,  within  the  metropolitan  police  dismet,** 
snffidently  shews  that  Clerkenwell  Police  Court 
appointed  under  8  &  4  Vict  c.  84.  Examina- 
tions stated  that  pauper's  fotber  rcrided  in  U. 
up  to  1826,  when  he  removed  to  anod^r  parish: 
that  pauper  resided  with  his  parents  in  H.  as  part 
of  their  family,  and  waa  then  under  twenty-^MC ; 
and  that  in  1816  the  &ther  acqured  a  acttleanent 
in  H. — Nothing  appearing  to  tiic  contrary,  it  waa  to 
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be  pmumed  that  jwuper  wu  unenancipated  in 
1810,  and  cook  bia  lather'i  aettlement,  Q.B.  109 

—  Order  of  Justices  adjudicating  settlement  of  pau- 
per lunatic  and  an  orcUnr  for  coats  of  maintenance 
under  8  ft  9  Vict.  c.  196.  valid  tbough  proceedings 
before  Justices  taken  ex  parte,  and  without  notice 
to  parish  sought  to  be  affected.  Semble — Tbat  upon 
appeal  against  an  order  of  maintenance  made  under 
that  statute,  settlement  of  pauper  may  be  put  in 
issue,  Q.B.  112 

—  Under  8  ft  9  Vict.  c.  10.  i.  6.  mother  of  bas- 
tard a  competent  witness  to  prove  the  bad  due 
notice  of  appeal  under  7  ft  8  Vict.  c.  101.  s.  4.  Sun- 
day ezclucled  in  computing  the  twenty-four  hours 
within  which  putative  fiither  must  give  notice  of 
appeal  against  order  of  affiliation,  under  7  ft  8  Vict, 
c  101.  s.  4.  The  7  ft  8  Vict.  c.  71.  s.  2,  which 
empowers  Justices  of  Middlesex  to  try  appeals  at 
General  Sessions  aa  at  General  Quarter  Senioos, — 
only  confers  an  optional  jurisdiction,  and  appel- 
lant may  proceed,  as  before,  to  Quarter  Sessions, 
aB.  181 

—  Examinations  on  which  order  of  removal  made 
stated  that  T.  G.  was  employed  by  overseers  of  re- 
spondent parish  to  remove  paupers  to  appellant 
parish,  under  prior  order  of  1826;  and  after  he 
nad  removed  them  signed  thu  indorsement  on 
order  :•<*  Delivered  to  Mr.  W,  overseer  of  D,  by  T. 
O;"  that  T.  G.  was  dead,  and  handwriting  was 
proved :  On  trisl  of  appeal,  it  appeared  that  T.  G. 
was  not  an  overseer,  but  employed  by  the  overseers 
who  had  been  seen  on  morning  in  question  leaving 
the  parish  with  T.  G,  and  had  returned  with  4«. : 
there  also  appeared  to  have  been  a  prior  order  of 
removal  in  1844,  which  was  quashed,  **  by  reason  of 
informality  and  insufficiency  of  exsmmations : " 
The  Sessions  held  this  decision  not  conclusive. — 
Examinations  contained  evidence  of  the  removal 
under  prior  order  of  1826.  SembU  •  That  the 
indorsement  was  evidence,  as  made  by  a  person 
deceased,  in  the  course  of  doty.  Also,  that  Sessions 
having  decided  on  effectof  quashing  of  order  of  1844, 
the  Court  could  not  interfere,  Q.B.  188 

—  Notice  ofcharaeability,  signed  by  three  overseers 
as  such— prlmd  fieie  a  good  notice,  though  it  does 
not  purport  to  come  from  a  minority  of  the  parish 
officers.  It  is  matter  of  evidence  whether  parish 
officers  sending  such  notice  do  or  do  not  constitute 
majority,  Q.B.  209 

—  Where  putative  fiither  appears  before  Justices  in 
pursuance  of  summons,  issued  under  7  ft  8  Vict. 
c.  101,  upon  application  of  mother,  it  must  appear 
upon  order  that  the  evidence  upon  which  it  was 
made  was  given  in  presence  and  hearing  of  putative 
father,  or  excuse  for  omission  alleged,  Q.B.  219 

— -  Adjudication  of  setUement  of  pauper  lunatic 
under  8  ft  9  Vict  c  126.  ss.  58, 62,  may  be  compre- 
hended in  order  for  payment  of  costs  of  mainte- 
nance. Such  order  maj  be  made  on  overseers  of 
]>arish  where  he  Is  adjudged  to  be  settied,  tbough  it 
brm  part  of  a  union,  U.B.  224 

—  Extracu  from  rate-books  produced  before  re- 
moving Justices  by  vestry  derx  of  appellant  parish 
need  not  be  sent  by  respondents  with  copies 
of  the  examinations,  it  being  a  document  belonging 
to  the  appellant  pSLiish.  It  is  to  be  presumed  the 
Justices  inspected  and  dedded  on  the  accuracy  of 
the  rate-book,  Q.B.  271 

—  It  is  not  an  objection  to  an  order  of  removal 
that  the  place  at  which  it  is  made  is  not  stated 
in  it  Nor  that  it  does  not  appear  on  face  of  order 
or  on  the  examinations,  that  pauper  did  not  become 
chargeable  in  respect  of  relief  msde  necessary  by 
sickness  or  accident.  Pauper,  afrer  residing  thir- 
teen years  in  H,  was,  by  order  unappealed  against, 


on  1st  of  March  1845,  removed  to  A,  where  she 
remained,  receiving  relief  there  until  19th  of  March, 
when,  on  being  promised  7s.  6d.  a  week  by 
Kuardians  of  A,  she  returned  to  H,  where  her 
friends  lived,  and  where  she  had  always  been 
desirous  of  returning :  on  her  return  to  H.  she  took 
possession  of  a  house  she  had  rented  before  her 
removal  to  A.  and  of  which  she  had  kept  the  key, 
and  in  which  she  had  left  her  furniture  whilst  she 
remained  at  A :  guardians  of  A.  discontinuing  al- 
lowance, she  again  became  chargeable  to  H.  on 
4th  of  November  1846,  and  another  order  was  made 
for  her  removal  to  A.~Held,  that  she  was  pro- 
perly removable  under  9  ft  10  Vict.  c.  66,  as  first 
removal  to  A.  entirely  put  an  end  to  the  residence 
at  H,  Q.B.  277 

Caption  of  examinations,  on  which  an  order 

of  removal  b  founded,  which  shews  they  are  taken 
touching  settlement  of  pauper  and  on  complaint  of 
overseers,  is  insufficient;  it  should  also  shew  what 
the  complaint  is,  Q.B.  288 

<— ~~  Where  examinations  shew  only  m  birth  scttie- 
ment  and  grounds  of  appeal  contain  only  ^neral 
denial,  respondents  must  give  evidence  of  birth  in 
appellant  parish,  Q.B.  296 

-^  Under  9  ft  10  Vict,  c  66,  s.  1.  period  during 
which  pauper  received  relief  to  be  excluded  only 
from  computation  of  five  years,  and  does  not  defeat 
effect  of  previous  residence,  Q.B.  304 

— ^  Distinct  caption  to  each  examination  not  neces- 
aary,  if  first  caption  states  name  of  each  witness, 
as.  312 

Caption  of  examination  upon  complaint  of  over> 

aeer,  **  touching  the  place  of  residence,  charge- 
ability,  and  last  plaoe  of  lawful  settlement  of  tne 
pauper"  insufficient ;  notice  of  chargeability  itself 
must  state  names  of  paupers,  Q.B.  329 

-^ —  Parish  S.  appealed  against  order,  which  waa 
quashed  by  Sessions,  and  order  made  that  parish  C. 
snould  pay  to  parish  S.  costs  of  appeal:  Sessions 
had  power  to  make  order  on  C,  as  that  parish  waa 
substantially  respondent,  and  payment  oirected  to 
be  made  to  treasurer  of  union  by  prior  order  waa 
merely  on  behalf  of  parish  of  C.  Order  shewed  on 
ftce  or  it  that  parish  directed  to  pay  costs  a  party 
to  the  appeal,  Q.B.  381 

—  Caption  of  examinations  *'  upon  the  complaint 
of  the  churchwardens  and  overseers  of  the  parish 
of  A,"  insufficient  Kemovability  of  wife  of  ma- 
rine who  had  resided  In  parish  A.  from  February 
1841  to  October  1846,  when  she  became  chargeable, 
and  her  huaband,  who  had  only  occasionally  resided 
with  her  during  above  period,  had  been  absent  for 
six  months  serving  at  sea,  Q.B.  336 

—  Caption  of  examination  that  it  was  taken 
**  touching  the  le^l  set  dement"  of  Pf  uner  (not 
ststing  any  complaint),  insufficient  Q.B.  a39 

— —  Irreroovsbility  of  widows  whose  husbands  died 
before  9  ft  10  Vict  c.  66.  s.  2.  Order  of  removal 
prior  to,  but  pauper  removed  subsequent  to,  9  ft  10 
Vict  c.  66.  Irremovability  good  ground  of  appeal 
against  order,  Q.B.  341 

—  Order  of  maintenance  on  putative  fother  of 
bastard  of  married  woman,  Q.B.  342 

Caption  suffident  which  states  complaint  that 

pauper  came  to  inhabit  and  actually  chargeable, 
and  need  not  state  that  pauper  had  not  gained  set- 
tiement,  Q.B.  350 

The  9  ft  10  Vict.  c.  66.  a.  1.  does  not  apply  to 

case  of  residence  out  of  parish  at  any  time  cluring 
five  years  preceding  order  of  removal.  Qnare^lf 
it  applies  to  order  unappealed  against,  or  confirmed 
on  appeal,  before  passing  of  statute,  Q.B.  357 

— —  Residence  for  five  vears  next  before  application 
for  order  partly  as  wire  and  partly  as  widow,  suffi- 


xxvin 


INDEX. 


cient  to  render  her  irremoTmble,  under  9  fr  10  Vict 
c.  66.  That  act  does  not  give  appeal  ajnintt  order 
made  prior  to  its  passingi  on  groandof  five  years' 
residence,  where  there  bat  been  no  actual  removal 
of  pauper,  Q.B.  359 

Election  of  Guardians.    SeeVestrjr. 

Pnwer — A  lease  was  granted  In  1831  under  a  power  to 
make  leases  for  years,  determinable  on  lives,  of  pre- 
mises usually  so  leased,  reserving  usual  rents  and 
heriots,  and  so  as  there  should  be  contained  usual 
and  reasonable  covenants:  in  the  pattern  lease, 
executed  in  1749,  there  was  a  demise  of  C,  with  all 
waters,  watercourses,  &c.,  excepting  to  the  lessor  a 
watercourse  flowing  from  the  uead  weir,  through 
Little  Moor  Meadow,  and  from  thence  by  a  trough 
into  another  meadow,  for  watering  the  same  and 
other  lands  of  lessor;  and  there  was  a  covenant 
to  pay  fines,  &c,  as  well  as  to  do  suit  and  service; 
but  from  a  date  prior  to  1749,  there  bad  been  no 
courts  baron  or  customary  courts  held  for  the  manor, 
and  no  evidence  was  given  of  existence  of  any 
freehold  or  copyhold  tenants. — Covenant  to  pay 
fines,  &c.  not  a  usual  or  reasonable  covenant,  omis- 
sion of  which  avoided  the  lease.  Also,  that  effect 
of  pattern  lease  was  to  pan  the  channel  of  the 
watercourse,  reserving  only  the  water  itselfl  Also, 
that  it  was  a  question  for  the  jury,  whether  quan- 
tity of  water  granted  was  in  excess  of  that  formerly 
granted,  Q.B.  154 

See  Lease. 

Power  of  Attorney — to  empower  party  to  apply  to 
Court  to  change  custody  of  intanr,  Q.B.  21 

Proper  custody  o£    See  Evidence. 

Practice — Notice  of  trial  may  be  given  after  cause  set 
down  for  trial.  No  particular  u>rm  is  necessary  to 
make  a  good  notice  of  trial ;  and  notice,  correct  in 
other  respects,  but  incorrectly  stating  that  cause 
made  a  remanet,  a  good  notice,  Q.B.  182 

Order  for   commission  to  examine  witnesses, 

(see  Witness),  aB.  14,  209 

A  rule  obtained  in  name  of  plaintiff,  to  set  aside 

an  order,  had  been  discharged  on  affidavit  of  plain-  . 
tiff  that  application  was  made  without  his  authority 
or  consent.     A  second  application  on  same  affi- 
daviu  in  name  of  party  on  whose  behalf  action  was 
brought,  was  allowed,  C.P.  61 

As  to  right  to  begin  in  ejectment,  and  granting 

new  trial  when  wrong  party  has  begun  (see  Trial), 
C.P.  127 

In  Common  Pleas  party  who  enlarges  a  rule 

should  serre  the  enlarged  rule  on  opposite  party. 
If  it  is  enlarged  by  consent,  party  whose  interest 
it  is  to  keep  it  alive  should  serve  enlarged  role  on  his 
adversary,  C.P.  140 

The  Court  will  not  hear  a  raecial  case  which 

empowers  Court  to  draw  such  inwrences  from  facts 
as  a  jury  might  draw,  and  reserves  to  either  party 
liberty  to  turn  it  into  a  special  verdict,  C.P.  142 

A  replication  commenced  *'  And  plaintiff  as  to 

forty-sixth  plea'*— it  then  traversed  an  alle^tion  hi 
that  plea,  and  went  on—"  and  this  the  plaintiff  praya 
may  be  inquired  of  by  the  country;  and  as  a  further 
answer  in  this  behalf  to  the  said  forty-sixth  plea," 
— it  then  alleged  new  matter  by  wa^  of  answer,  and 
went  on—**  and  this  the  said  plaintiff  is  ready  to 
verifv ;  and  further  as  to  the  fortv-sixth  plea,^'— 
alleging  new  matter,  and  concluded—"  and  this  the 
plaintiff  is  ready  to  verify."— This  so  irregular  in 
form  Uiat  Court  set  it  aside  with  costs,  upon  sum- 
mary application,  C.P.  195 

A  count  in  trespass  for  breaking  and  entering 

plaintiffs  rooms,  will  not  be  allowed  with  a  count, 
under  2  Will.  &  M.  sess.  1.  c.  5.  s.  5,  for  distraining 
goods  for  rent  pretended  to  be  due,  and  selling 
them,  and  claiming  their  double  value,  ifec.,  there 


being  only  one  wf  of  treipii.     Under 

count  plaintiff  could  recover  diamagct,  upon  proof  of 
a  simple  act  of  trespass  only,  C.P.  196 

—  After  issue  and  notice  of  trial,  defendant  allowed 
to  add  a  plea,  that  plaintiff  not  a  sworn  broker  of 
city  of  London,  it  appearing  that-  trial  wcrald  not  ke 
thereby  delayed,  C.P.  211 

—  The  Court  vriU  not  jgiTe  judgment  in  a  speda] 
case  stated  under  3  &  4  Will.  4.  e.  42.  a.  25,  if  vctkia 
is  not  bond  Jide  brought  to  try  «  question  really  in 
contest  between  parties  to  cause,  C.P.  220 

—  Jurisdiction  of  Judge  at  chambers  to  set  asMe 
rule  to  change  venue  obtained  in  comoHw  afihiavit, 
C.P.  326 

—  As  to  moving  on  last  day  of  term  (see  Attorney), 
Ex.  20 


Application  on  last  day  of  Trinity  tenn  1847, 

to  resand  Judge's  order  made  on  6th  July  1846^  toe 
late,  Ex.  52 

The  rule  that  where  oyer  has  been  demanded, 

defendant  has  as  much  time  for  pleading  after  it  is 
granted  as  he  had  when  he  demanded  it,  appfici  to 
a  plea  in  abatement,  Ex.  203 

A  role  to  plead  described  a  plea  thas :  •*  that  as 

to  sum  of  lOOiL,  parcel,  &c  the  defendant,  befete 
the  commencement  of  the  action,  iodorKd  and 
delivered  to  plaintiff  a  certain  bill  of  exchange  far 
100/.,  which  plaintiff  rteeimd  m  solts/brlmi  of  the 
said  sum  of  lOOi."  The  plm  pleaded  alleged  that 
plaintiff  took  and  received  the  bill  of  exdno^  *^^ 
and  on  aeemaU"  of  said  sum,  parrel,  Ac — ^This  a 
variance,  and  plaintiff  entitled  to  sign  judgment, 
Ex.  206 

— ~  Assumpsit  for  work  done  by  plaintiff  aa  carpenter 
and  bricklayer,  and  for  beU-hanging,  painting,  and 
papering  done  to  defendant's  house. — Held,  by 
Park€t  B,^  not  a  case  for  a  Tiew.  Semkie  ■  That  a 
side-bar  rule  for  a  riew  was  irregular,  which  did  not 
contain  names  of  both  shewers,  and  time  and  place 
of  the  meeting  of  jurors,  Ex.  215 

'*  Rejoining  gratis"  means  rejoining  vritfain  four 

days  from  delivery  of  replication  without  a  rafe  for 
that  purpose,  and  not  rejoining  within  twenty-four 
hours.  Defendant  delivered  rejoinder  shortly  hcfoie 
nine  o'clock  in  evening  of  last  day  for  r^ning, 
which  was  also  commission  day  of  the  asascs :  as 
the  practice  required  record  to  be  paned  before 
three  o'clock,  plaintiff,  vrithout  waiting  for  defen- 
dant's rejoinder  (the  Statute  of  LimitatioosV,  on 
that  morning  inserted  in  issue  a  rHoindcr  similir  in 
substance  to  defendant's,  and  delivered  issue  vrith 
notice  of  trial :  defendant  did  not  appear  at  triad* 
and  plaintiff  had  a  ▼erdicL- The  Issue,  Niai  Prins 
record,  and  trial  were  set  aside,  Ex.  217 

—  In  action  against  several  defendants,  who  appiai 
by  different  counsel,  it  is  for  the  diseretloii  of  tke 
Judge  whether  more  than  one  counsel  shall  addfcan 
the  jury.  ^rai6fe— That  if,  at  dose  of  plaintiff's 
case  there  is  only  one  point  for  the  jury,  only  eoc 
speech  should  be  made,  Ex.  229 

—  Defendant  obtained  two  Judge's  summonses  far 
time  to  plead,  neither  of  which  were  attended  by 
plaintiff:  on  non-attendance  on  second  swrnmosisi, 
defendant  made  affidavit  of  service,  and  left  It  vHtli 
Judge's  clerk  for  signature:  the  Judge  having  left 
chambers  without  signing  it,  defendant  took  not 
a  third  summons,  returnable  on  foUowii^  day. 
when,  on  default  of  attendance,  he  obtained 
order,  previously  to  which,  at  exfdration  of  time 
attending  second  summons,  plaintiff  had  T 
judgment — Judgment  held  re^lar,  Ex.  230 

—  which  prevents  party  moving  matter  twice  not 
apply  to  motions  for  leave  to  issue sei^fa.,  Bx.  9k\ 

—  as  to  application  on  fiesh  affidavits.    Sec 
—'  Changing  Venue.    See  Venue. 
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—  Service  of  Declaration.    See  Ejectment. 

Service  of  Summons  from  County  Court    See 

Prohibition. 

— -  See  Amendment.  Demurrer.  Execution.  Plead- 
ing.    Proceu.    Trial.     Variance. 

Prerogative — Veatcl  having  fire-arms  on  board,  was 
seised  by  officers  of  Board  of  Customs,  and  after 
some  time,  delivered  up,  unconditionally,  to  owners. 
Action  of  trespass  in  Court  of  Common  Pleas,  for 
such  seisure  and  detention,  removed  into  Court  of 
Exchequer  by  rule  absolute  in  first  instance,  upon 
application  or  Attorney  General,  Ex.312 

Prescription — Case  for  widening  a  channel :  Plea,  that 
H.  and  previous  occupiers  of  a  mill  as  such  occupiers 
had  for  twenty  years  enjoyed  a  watercourse,  and 
had  for  twenty  years  as  such  occupiers  of  right 

•  scoured  and  widened  the  channel  as  often  as  was 
required :  Replication,  traversing  enjoyment  of 
watercourse  and  scouring  and  widening  of  right 
for  twenty  years. — On  special  demurrer,  repli- 
cation good,  quasi  prescription  in  plea  not  bemg 
severable.  And,«ein6fo~The  plea  would  have  been 
bad  if  it  had  stated  the  right  to  scour  and  widen, 
without  shewing  for  what  purpose  it  was  enjoyed, 
C.P.  177 

-~~  Life  estate.    See  Pleading. 

See  Common  pnr  cause  de  vicinage. 

Presumption — of  ownership  of  waste  by  side  of  high- 
way (see  Waste),  C.P.  225 

See  Ejectment 

Principal  and  jtgent — Liability  of  party  who  has  co- 
habited with  a  female  not  his  wife,  and  allowed 
goods  to  be  supplied  at  her  residence  on  his  credit, 
continues  until  notice  to  parties  supplying  goods 
that  such  connexion  has  ceased,  Q.B.271 

A  review  was  established  by  an  association  of 

shareholders,  a  committee  of  whom  was  appointed 
*'  to  assist  editor  in  promoting  prosperity  ana  circu- 
lation of  Review,  and  to  obtain,  as  far  as  possible 
without  expense,  literary  contributions,  and  to  aid 
editor  as  he  might  require  in  all  matters  connected 
with  his  department :" — Held,  that  this  resolution 
did  not  empower  one  of  committee  to  contract  for 
supply  of  literary  articles,  or  bind  shareholders  to 
pay  for  them  when  supplied  and  inserted  in  Review, 
C.P.  67 

See    Bill   of    Exchange.      Contract      Fraud. 

.  Monej  had  and  received.  Railway.  Ship  and 
Shipping. 

Principal  and  Factor — Factor  for  sale  cannot  sell 
goods  of  bis  principal,  in  exercise  of  a  sound  discre- 
tion contrary  to  principal's  orders,  to  reimburse 
himself  for  advances  made  to  principal,  after  con- 
signment There  is  not,  in  such  a  case,  an  au- 
thority coupled  with  an  interest  which  is  irrevo- 
cable, although  the  advances  made  subsequently  to 
consignment  might  be  a  good  consideration  for  an 
agreement  that  the  original  revocable  authority  to 
sell  should  become  irrevocable,  C.P.  258 

Principal  and  Surety — Debt  on  joint  and  several  bond 
fur  500/.  Condition,  set  out  on  oyer  by  defendant, 
recited  that  one  S.  had  been  appointed  collector  of 
taxes,  and  that  plaintiff  had  become  surety  for  pay- 
ment of  such  sums  as  S.  should  receive  s  that  plain- 
tiff consented  to  become  surety  on  condition  that 
defendant  and  S.  would  indemnify  him  from  all 
charges,  ftc.  which  he  should  incur  as  surety.  Plea, 
that  plaintiff  had  not  at  any  time  since  been  in  any 
wise  damnified  by  reason  of  anything  in  condition 
specified.  Replication,  that  S.  received,  as  collector, 
divers  sums  of  money,  amounting  in  whole  to  a  large 
sum  exceeding  500/.,  to  wit,  2,000/. ;  that  S.  did  not 
duly  pay  said  sums  wo  received,  nor  any  of  them,  but 
made  default,  by  reason  of  which  plaintiff  after- 
wards was  forced  to  pay  to  receiver>general  a  large 


sum,  to  wit,  5001.,  and  thereby  sustained  damage 
to  a  large  amount,  to  wit,  500/.  Rejoinder,  that 
plaintiff  was  not  forced  to  pay  said  sum  in  replica- 
tion mentioned,  or  any  part  thereof.  No  proof  of 
receipt  of  any  money  by  S.  as  collector ;  but  that  S. 
had  not  paid  any  over  to  receiver-general,  and  that 
plaintiff  had  been  called  on  as  surety  to  pay  the 
500/.,  and,  having  been  sued,  had  submitted  to  a 
judgment  Receipt  of  500/.  by  S.  not  admitted  on 
pleadings,  and  plaintiff,  in  default  of  proof  of  re- 
ceipt, only  entitled  to  nominal  damages.  Defen- 
dant, having  been  no  party  to  judgment  obtained 
against  plaintiff,  judgment  only  evidence  to  shew 
that  plaintiff  had  been  sued,  or  had  been  subjected 
to  a  bond  fide  pressure,  but  not  evidence  that  he  was 
legally  liable  to  extent  for  which  judgment  waa 
aigned,  C.P.  23 

—  See  Bond. 

Prisoner'^ll  is  not  necessary  that  the  gaol  in  which  a 
party  committed  under  8  &  9  Vict  c.  127.  is  impri- 
soned should  be  locally  situate  within  the  county  of 
Middlesex,  if  it  is  the  common  gaol  in  which  debtors 
resident  within  that  county  are  confined.  Period 
of  imprisonment  is  to  be  calculated  from  time  when 
party  taken  into  custody,  and  not  from  date  of  order. 
Order  need  not  be  under  seaL  The  committal 
being  in  absence  of  party  does  not  vitiate  it,  Q.  B.  243 

— —  Detainer  of,  on  warrant  of  detainer  issued  on 
Saturday,  served  on  gaoler  on  Sunday,  where  order 
from  creditor  for  discharge  on  Saturday,  Ex.  64 

— —  If  defendant  in  prison  under  writ  of  extent  be 
tsken  out  of  predncts  of  prison  for  a  time,  by  order 
of  Commissioners  of  Excise,  but  without  a  writ, 
for  the  purpose  of  giving  evidence,  and  be  after- 
wards brought  back  and  detained  in  same  custody, 
such  custody  is  lawful,  Ex.  204 

See  Extent 

Privilege—oi  attorney  to  sue  in  county  court  (see 
Attorney,  aB.  172, 290),  Ex.  163 

Privileged  Cmnmumcation.    See  Slander. 

Privilege  of  Parliament.    See  Parliament 

Process — After  declaration  and  plea  the  Court  will  not 
amend  writ  of  summons  by  adding  a  new  defendant, 
though  Statute  of  Limitations  has  become  a  bar 
after  action  brought,  Ex.  90 

See  Amendment    Inferior  Court 

Production  and  Inspection  qf  Documents — Action  by 
allottee  of  railway  shares  against  a  member  of  com- 
mittee of  management,  for  recovery  of  plaintiff's 
deposit;  subscriben' agreement  and  parliamentary 
contract  had  been  signed  by  plaintiff  and  defendant, 
and  was  in  hands  of  sohcitors  to  defendant  and 
company ;  plaintiff's  affidavit  stated,  that  an  inspec- 
tion and  copy  thereof  were  necessary  for  framing 
his  case,  and  that  he  could  not  safely  proceed  to 
trial  without  them : — Rule  for  liberty  to  plaintiff  or 
his  attorney  to  inspect  and  take  copies  of  those  do- 
cumenu  was  made  absolute,  Ex.  105 

Title-deeds.    See  Evidence. 

-'^—  Custody  oC    See  Evidence. 

Prohibition — H.  being  brought  before  magistrates  on  a 
charge  of  unlawful  fishing  in  a  private  fishery,  under 
7  ft  8  Geo.  4.  c.  39.  s.  4,  claimed  a  right  to  fish  in 
water  in  question,  first,  as  being  a  public  fishery ; 
secondly,  as  having  a  right  to  fish  there,  as  being  a 
copyholder.  The  magistrates  proceeded  to  hear  the 
case,  and  fined  him  in  30«.,  and  costs,  refusing  to  go 
into  evidence  as  to  right  claimed  by  him,  and  not 
requiring  E.  B.  to  proauce  his  title-deeds,  but  pro- 
ceeding on  gencieal  statements  of  whnesses  as  to  his 
right  to  fithery.-^Prohibitlon  refused  because  ma- 
gistrates had  jurisdiction,  and  to  grant  a  prohibition 
would  be  in  effect  to  repeal  clause  of  the  statute 
which  takes  away  certiorari,  Q.B.  note  (3}  fi3 

< See  Compensation.    County  Court    Tithe. 
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Promisiory  Mite— Note  made  by  leveral  penons  pay- 
able to  **  our  and  each  of  our  order/'  and  Indorwd 
by  one  of  these  persons,  a  good  promissory  note 
within  3  &  4  Anne,  a  9,  Q.B.  7 

A  note  payable  to  the  maker's  own  order  is  not 

a  promissory  note  negotiable  under  3  &  4  Anne, 
c.  9.  s.  1 ;  but  the  maker  nuiy,  by  indorsipg  it,  give 
che  bolder  a  right  of  action  on  it  againsthim.  A 
declaration  describing  such  a  note  as  a  **  promissory 
note"  is  good  after  plea.  And  an  allegation  that 
defendant  indorsed  such  a  note  is  sumdent  after 
pUa,  C.P.  281 

— -  Declaration  that  defendant  made  a  promissory 
note  payable  to  his  own  order,  and  indorsed  it  to 
Smith  ft  Co.,  who  indorsed  it  to  plaintiff —This,  as 
against  maker  and  indorser,  a  valid  promissory 
note  payable  to  Smith  8t  Co.  or  order ;  before  indorse- 
ment it  was  a  note  in  the  nature  of  a  promise  to  pay 
to  the  person  to  whom  the  maker  should  afterwards 
indorse  it ;  and  declaration  would  be  bad  on  special 
demurrer  for  not  stating  its  legal  effbct,  C.P.  S86 

■  Construction  of  terms  of  promissory  note,  vdie- 

tber  payable  at  a  particular  place;  and  where 
declaration  bad  for  want  of  an  averment  of  present- 
ment finr  payment  there,  Ex.  6 

—  An  instrument  whereby  maker  promises  to  pay 
to  his  own  order,  not  a  promisiory  note  at  all, 
and,  therefore,  not  transferable  as  such  within  3  ft  4 
Anne,  c.  9.  Efiect  of  indorsement  is  to  perfect  the 
incomplete  instrument,  making  it  binding  between 
maker  and  indorsee,  and  it  then  becomes  an  assign- 
able note ;  if  indorsement  be  in  blank  it  is  a  note 
payable  to  bearer,  and  properly  declared  upon  as 
such.  Indorsement,  in  such  case,  not  a  new  draw- 
ing, so  as  to  make  fresh  sump  necessary,  Ex.  315 
Suspension  of  right  of  action  on.    See  Contract. 


And  see  Bill  of  Exchange.    Pleading. 
PubUe  Officer,    See  Contract 

Quo  Warranto — Upon  quo  vmrramto  information  for 
exercising  office  of  coroner  of  a  borough  (appointed 
under  5  ft  6  Will.  4.G.  76,)and  judgment  for  the  Crown, 
relator  not  entitled  to  costs  by  9  Anne,  c  SO,  Q.B.  19 

Railfoay — Where  by  act  of  parliament  incorporating 
railway  company,  directors  have  power  to  **  appoint 
and  displace  any  of  officers  of  company," — the  ap- 
pointment of  an  attorney  under  the  power  need 
not  be  under  seal,  Q.B.  lOS 

—  Promoters  not  compellable  to  take  whole  of 
building,  though  owner  cannot  be  compelled  to  sell 
part  ofit  only.  Therefore,  when  company  have 
given  notice  requiring  part  of  manufactory,  man- 
damus directiiu[  them  to  summon  jury  to  assess 
compensation  for  the  whole  cannot  be  sustained. 
Where  mandamus  requires  company  to  take  whole 
manufeciorv,  prosecutors  cannot  have  the  writ  for 
part  only,  Q.B.  326 

-^—  Where  plaintiff,  a  share-broker, bought  by  order 
of  defendant  railway  shares,  to  be  paid  for  on  deli- 
very, and  shares  were  delivered,  and  had  fallen  in 
price  between  time  of  sale  and  delivery,  and  plain- 
tiff not  being  able  to  pay  at  time  of  dehvery  vendor 
demanded  shares  back  from  plaintiff,  who  gave  them 
bock  to  vendor,  who  sold  tjiem,  and  called  upon 
plaintiff,  according  to  usage  of  Stock  Exchange,  to 
pay  difference,  which  he  did,—- plaintiff  entitled  to 
recover  sum  paid  from  defendant  as  money  paid  to 
his  use,  Q.B.  35S 

— -—  An  award  under  Lands  Clauses  Consolidation 
Act  need  not  assess  price  of  land  taken  and  dama^ 
separately.  Award  of  sum  for  fee  simple  m 
possession  of  claimant's  land— unobjectionable, 
though  there  was  an  existing  lease  of  part  of  land, 
claimant  having  used  the  same  terms  in  his  notice 


of  daim.  Olijectioo  that  award  eoatrary  to  evidence 
not  entertained.  Where  two  arbitntors  appoiBied 
bv  parties,  appointment  of  umpire  by  Maid  of 
Trade,  more  than  twenty-one  days  afler  appoist- 
ment  of  last  arbitrator,  is  valid.  The  three  montha 
within  which  umpire  bound  to  make  award  are  to 
be  calculated  from  time  when  duty  devolvos  upon 
him,  aB.  363 

—  Kight  of  allottee  to  recover  back  hia  deposit 
though  he  has  ugned  parliamentary  deed  and  sab- 
acribers*  agreement  empowering  dttrecion  to  pay 
expenses  out  of  deposits.  Where  applicatioii  finr 
and  allotment  of  shares  do  not  constitute  a  contract 
binding  upon  plaintiff  to  take  and  pay  for  diares  in 
a  concern  consuting  of  58,600  sbstres  only,  instead 
of  1 20,000i.  I  f  ap{>lication  unoonditiooal,  and  fern 
of  allotment  oonoitional,  contract  not  bindiBg  upon 
plaintiff.  Where  Jury  warranted  in  aaying  tint 
advertisement,  stating  that  the  eemmittee  hmd  earn- 
pieted  the  allotmeni  ef  ekaret,  was  m  Irawlttlcnt 
misrepresentation,  and  a  material  indneenent  to 
plaintiff  to  pay  his  money,  and  plaintiff  therefare 
entitled  to  reoover  it  back  in  an  actioii  for  money 
had  and  received.  Pavnient  of  deposit  having  been 
obtained  from  plaintiff  by  misrepresentation,  deed 
executed  by  him  under  same  belief  fenns  no 
answer  to  action.  Plaintiff's  subsequent  attendaoee 
at  a  meeting  does  not  predude  him  firom  bringing 
action,  C.P.  38 

—  Action  for  not  accepting  railway  ahares;  pfea, 
that  they  were  shares  in  a  joint-alock  company  in 
England,  exceedina,  in  number  of  partners,  twenty- 
five  persons,  and  formed  for  purpose  of 
works  which  did  not  require  authority  of  pa 
that  company  had  not  been  **ibvmed'* 
blished"  in  any  way  whatsoever  on  or  before  Istef 
Nuvember  1844 ;  and  that,  at  time  of  contract,  eoai- 
pany  not  completely  registered,  according  to  7  ft  8 
Vict  c  110.  At  trial,  it  was  shewn  that  S.  went 
to  India, at  his  own  expense,  in  1843,  and  exanned 
the  country ;  that  he  proposed  a  railway  between 
M.  and  D,  and  spoke  ot  it  to  persona  who  agreed  m 
become  connected  with  it ;  trat  be  ^t  a  draft  deed 
in  July  1844,  and  brought  it  with  him  to  England, 
where  he  arrived  after  3rd  of  November  1844;  and 
that  company  was  provisionally  regtrtered  In  May 
1845.  Judge  left  it  to  jury  to  say  whether  ooanpany 
had  been  eommeneed  to  be  fonned  before  1st  ef 
November  1844,  and  they  found  for  plaintifb.— 
Semble — Plea  bad  on  demurrer,  finr  not  statiBg  tint 
company  had  not  been  commenced  to  be 
before  Ist  of  November  1844,  but  good  afler 
Whether  plea  good  or  bad,  above  tacts  not 
evidence  for  Jury  that  formation  of  compaa 
commenced  before  1st  of  November  1844,  CI 

Conopany,  provisionally  registered*  requir 

posit  of  21. 12s.  M.  on  each  share  allotted, 
had  twenty  shares  allotted,  on  which  he  paid 
quired  deposit  and  received  scrip  eertiicttes  for 
shares.  He  signed  subscribers'  agieeasent,  wbick 
gave  provisional  committee  power  to  carry  on  undeT- 
taking,  or  any  part  of  It,  or  to  abandon  whole,  or 
any  part  of  it,  and,  out  of  money  which  abovU  cene 
to  their  hands,  by  way^  of  deposit  or  otherwise,  la 
make  such  deposits  or  investmenta  as  might  be  re- 
quired by  standing  orders  of  pariiamcnt.  and  to  pay 
salaries,  ftc.  and  ^ao  towards  costs  of  obtainini 
of  parliament,  ftc,  and,  generally,  to  apply 
monies  in  psvins  and  Mttsfying  all  other 
expenses,  or  liabilities,  which  they  misfai  is 
relation  to  the  undertaking.  Undertaking 
abortive,  and  company  was  disaolved  undier  the 
9  &  10  Vict  c.  S8,  but  without  fraud.  Money  had 
and  received,  to  recover  deposit  f^om  member  ef 
provisional  committeci  not  sustainablet  aa 
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WM  not  entitied  to  rtcover  either  2f  .  6rf.  per  share, 
paid  as  deposit  of  10<.  in  every  lOQl^  under  S3rd 
section  of  7  ft  8  Vict.  c.  110,  or  2^.  10«.  per  tbare 
required  to  be  deposited  bv  standing  orders,  Bx.  29 

— — •  Plaintiff  signea  letter  of  application  for  shares  in 
railway  company,  provisionally  registered,  therein 
undertaking  to  sign  subscribers'  agreement  and 
psrlismentary  contracti  when  requir^.  He  never 
received  any  letter  of  allotment,  but  paid  deposit  on 
500  shares,  and  received  scrip  certificates  in  form  :— 
"The  subscribers*  agreement  and  parliamentary 
contract  having  been  signed  by  the  person  to  whom 
the  certificate  is  issued.'*  He  never  signed  sub- 
scribers' agreement  or  parliamentary  contract  at  all. 
Scheme  having  proved  abortive,  in  action  against 
one  of  managing  committee  for  money  had  and  re- 
ceived.— Held,  that  he  had  placed  himself  in  same 
position  as  if  he  had  signed  pariiamentary  contract, 
and  wss  not  entitled  to  recover,  Ex.  31 

-»— -  Sufficiency  of  declaration  of  committee  of  ma- 
nagement against  allottee  for  non-payment  of  deposit 
upon  question  whether  it  discloses  a  contract  between 
plaintiiSi  and  defendant,  on  which  the^  may  sue 
nim  without  Joining  other  members  of  company ; 
and  though  it  does  not  allege  that  company  was 
provision^y  registered  pursuant  to  the  7  &  8  Vict, 
c.  110,  or  that  it  was  formed  previously  to  date  of 
that  act.  Declaration  not  bad  n>r  not  alleging  that 
company  was  continuing  when  shiires  were  allotted 
to  defendant;  or  for  not  shewing  with  sufficient  cer- 
tainty that  defendant  accepted  allotment;  nor  for  not 
shewing  with  certainty  what  the  terms  to  be  per- 
formed by  plaintiffs  were,  Ex.  37 

Defendant  employed  plaintiff,  a  sharebroker  at 

Liverpool,  to  sell  twenty  railway  scrip  for  him; 
plaintiff  sold  them  to  F,  another  Liverpool  share- 
broker.  Defendant  not  having  delivered  shares  to 
parchsser,  latter  bought  twenty  other  scrip  at  an 
advanced  rate,  and  plaintiff  paid  difference  between 
contract  price  and  that  at  which  he  bought  them. 
By  usa^  of  Liverpool  share  market,  brokers  are 
responsible  to  each  other  for  fulfilment  of  contracts 
relating  to  sale  and  purchase  of  scrip : — Held,  that 
defendant  was  liable  to  plaintiff  in  action  for  money 
paid ;  and,  timbtet  per  Parke,  B.  and  Rolfe,  B.,  that 
defendant  liable  though  not  cognisant  of  aoch  uaage, 
Ex.  78 

— — •  In  1845  railway  company,  provisionally  regis- 
tered, issued  prospectus,  which  suted  capital  to  be 
1,500,000/.,  in  60.000  shares  of  25Z.  each.  PlainUff 
having  paid  deposit  on  forty  shares  allotted  to  him, 
on  4^  of  November  signed  subscribers'  agree- 
ment, containing  usual  terms  as  to  dbposition  of 
deposits.  Of  the  whole  amount  d  shares,  about 
35.000  were  allotted,  and  out  of  this  number  depodts 
were  paid  up  on  18,160  only.  These  feets  were  not 
oommunicat«>d  to  plaintiff  before  he  signed  deed.— 
The  withholding  of  above  focts  did  not  amount  to 
fraud,  so  as  to  avoid  subscribers'  agreement,  Bx.  97 

In  action  for  calla,  under  8  &  9  Vict  c.  16.  s.  26, 

it  appeared  that  defendant  purchased  scrip  certifi- 
cates of  shsres  in  question,  and  before  call  sent 
them  to  company,  with  a  claim  to  be  entered 
in  their  books  as  holder  thereof.  His  name  was 
vnterad  in  dntt  register  of  shares,  but  was  not 
entered  in  sealed  register  until  after  call  made. 
—-Plaintiffs  not  entitled  to  recover;  and,  etmbU, 
in  this  respect  then  is  no  diflbrence  between  an 
original  subscriber  and  a  transferee,  Ex.  102 

-^^*  Right  to  inspection  and  copy  of  subscribers* 
agreement  and  parliamentary  contract  (see  Pro- 
duction and  loapection  of  Documents),  Es.  105 

— *—  A  letter  of  allotment  of  shares  in  a  projected 
railway  comfMny  was  indorsed,  **  The  directors 
assume  the  right  to  carry  out  their  intentions  by 


the  adoption  of  all  such  measurts  as  tlitfy  may  deem 
requisite  for  obtaining  the  necessary  parliamentary 

E)wers  to  form  a  company  for  the  construction  ot," 
c.  *'  and  to  apply  the  amount  paid  for  deposits  in 
discharge  of  any  liabilities  incurred  by  them  under 
the  general  powers  vetted  itithem  for  the  prosecution 
of  the  undertaking." — In  an  action  for  return  of  a 
deposit  paid,  held,  that  "general  powers"  meant 
general  ^wers  which  directors  assumed  to  carry 
undertakiB^  into  effitet;  and  that  if  all  deposits  had 
been  applied  for  that  purpose  in  a  reasonable  and 
proper  manner,  and  before  it  was  clear  that  scheme 
must  foil,  plaintiff  was  not  entitled  to  recover. 
Whether  deposit* money  has  been  reasonably  ex- 
pended iaa  questicMi  for  the  jury,  Ex.  132 

In  action  agaiiut  member  of  provisional  com- 
mittee of  proposed  railway  company,  upon  a 
contract  entered  into  by  committee  of  manage- 
ment appointed  by  such  provisional  committee, — ^it 
is  «  question  of  foct  for  the  Jury  whether  defendant 
made  committee  of  management  his  agents  to 
pledge  his  individual  credit,  Ex.  196 

Defendant  applied  to  a  railway  company  for 

an  allotment  of  100  shsres,  undertaking  to  accept 
the  same  or  any  leu  number,  and  pay  deposit 
thereon :  he  received  an  assignment  of  sixty  shares 
by  a  letter  of  allotment,  headed  **  Nol  tramtferable.** 
— Held,  in  action  for  deposit,  thst  the  contract 
was  not  binding  on  defendant,  as  his  proposal  wss 
absolute,  whereas  acceptance  in  letter  of  allotment 
was  condidonil,  Ex.  2.<1 

-~—  Railway  company  requiring  certain  lands  for 
purposes  of  their  railway,  gave  notice  thereof  to 
L,  H,  and  H,  parties  interested  therein,  and  re- 
ceived from  Ihem  a  notice  which  stated  that  they 
had  and  claimed  an  estate  and  interest  in  certain 
copyhold  lands  and  hereditaments,  situate  &c.,  and 
required  to  be  taken  by  the  company,  and  that  they 
claimed  compensation  for  said  lan<u  and  heredita- 
ments to  amount  of  8,344  i.  17«.  €d. ;  that  they  desired 
to  have  the  same  compensation  settled  by  arbltra- 
tiou,  and  appointed  T.  H.  one  of  the  arbitrators. 
Another  arbitrator  having  been  appointed  by  the 
company,  and  an  umpire  nominated  by  arbitrators, 
a  claim  for  compensation  was  made  by  one  T.  W, 
who  slleged  that  he  had  a  leasehold  interest  in 
land  proposed  to  be  taken  by  company.  Umpfare 
awarded  that  sum  of  1,861<.  2s.  6d.  should  be  paid 
by  company  to  T.  L,  R.  H,  and  R.  H,  as  such  trustees 
for  purchase  of  fee  simple  in  possession,  free  from 
all  incumbranceaof  and  in  said  copyhold  lands,  &c. 
required  to  be  taken  by  company,  but  omitted  to 
acgudicate  upon  T.  W's  interest.  Company  took 
possession  or  land  in  questlott.  Award  insnttdent 
on  ground  of  nmpira  not  having  found  value  of 
interest  of  T.  L,  R.  H,  and  R.  H,  and  awarded  dis- 
tinct compensation.  But  Court  reftued  to  set  it 
aside ;  and  quetrt,  whether,  it  was  not  binding  on 
the  partiea  oy  reason  of  their  conduct.  Sembie-^ 
That  notice  of  T.  L,  R.  H,  and  R.  H,  which  con- 
stituted submission,  was  not  conformable  to  statute, 
and  therefore  award  could  not  be  enforced  by 
attachment,  Ex.  350 

•*— *  Award  of  one  gross  sum  for  land  required  by 
company  and  land  required  to  be  taken  by  parties, 
company  not  having  agreed  to  submit  to  arbitration 
last*mentioned  land,~is  bad ;  but  Court  would  not 
set  it  aside.  Qa^sre — if  it  could  be  sustained  by 
reference  to  the  conduct  of  the  partiea,  Ex.  354 

— —  See  Attorney.  Carrier.  Money  had  and  re- 
ceived.   Pleading.    Set-off. 

Railtaayt  Ckuuee  Consolidaiiw  Jet^Tht  word  "town** 
in  the  Railways  Clsuses  Consolidation  Act  means 
the  space  on  which  the  inhabitants  have  permanently 
collected  their  dwellings  so  near  to  each  othar  that 
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they  mt^  be  renonably  said  to  be  contiguous.  It 
incfudet  all  open  spaces  surrounded  by  a  continuous 
line  of  houses ;  and,  sembUt  all  open  spaces  occu- 
pied as  mere  accessories  to  the  congregated  dwell- 
ing-houses, although  not  so  surrounded,  Ex.  262 

12a/e— Certificate  of  barrister  appointed  to  certify  rules 
of  friendly  societies,  obtained  imder  6  &  7  Vict  c.  36, 
is  not  made  conclusive  proof  of  other  recjuisites  of 
statute  having  been  complied  with :  but  is  merely 
one  of  several  conditions  precedent,  which  must  all 
concur  to  give  right  of  exemption.  Birmingham 
News-room,  possession  of  which  is  vested  in  sub- 
scribers, and  to  which  newspapers  and  period- 
icals are  supplied;  also  share  lists,  advertisements 
of  sales,  ana  topographical  works  and  directories; 
and  to  which  library  is  attached,  where,  with  300 
other  volumes,  two  testaments  are  kept,  which  are 
occasionally  used  by  professional  men,  who  are 
subscribers,  in  administering  oaths  to  persons  swear- 
ing affidavits  before  them;  but  no  surplus  of  receipts 
over  expenditure  had  ever  arisen — not  a  society 
instituted  for  purposes  of  science  or  literature 
exclusively,  nor  one  which  might  not  by  its  laws 
make  a  dividend  or  gift  among  its  members,  and 
therefore  not  exempt  from  liabiBty  to  be  rated,  by 
5  &  6  Vict  c  36,  aa  165 

Before  Municipal  Corporation  Act,  5  &  6  Will. 

4.  c  76,  borough  of  Marlborough  had  separate  juris- 
diction, derived  from  charter,  and  before  55  Geo.  3. 
c.  51,  was  subject  to  rates  in  nature  of  county  rates, 
imposed  by  its  own  Justices,  and  therefore,  by 
section  1.  of  that  statute,  exempt  from  county 
rates:  after  passing  of  5  &  6  Will.  4.  c.  76,  borough, 
which  was  in  Schedule  B,  had  no  grant  of  a  sepa- 
rate Court  of  Quarter  Sessions;  but  borough 
Justices  had  acted  in  some  criminal  matters  con- 
currently with  county  Justices,  and  town  council 
bad  maintained  a  gaol,  repaired  a  bridge,  and  con- 
tracted with  county  for  maintenance  of  prisoners. — 
Borough  liable  to  be  assessed  to  county  rate  under 
5  &  6  Will.  4.  c.  76,  Q.B.  206 

Court  will  not  grant  mandamus  to  compel  Jus- 
tices to  convene  party  before  them  for  non-payment 
of  rate,  bad  or  very  Questionable  on  face  of  it. 
Semble — Church-rate,  wnich  purports  in  heading  of 
it  to  be  made  "  for  and  towards  the  repurs  of  the 
church,  and  other  inddental  charges  of  the  said 
parish  and  hamlet,**  is  bad  on  face  of  it,  Q.B.  326 

-"—  An  inclosure  act  enacted,  that  an  annual  rent 
or  sum  of  90/.  be  vested  in  rector  of  parish  of 
N.  and  his  successors  for  ever,  issuing  out  of  and 
charged  upon  lands  and  grounds  intended  to  be 
inclosed,  as  well  such  as  should  be  allotted  to 
rector  in  lieu  of  glebe  lands  lying  in  common 
fields,  &c.  as  lands  of  other  landowners  in  said 
common  fields,  &c.,  "  and  should  be  paid  and  con- 
tributed free  and  clear  of  and  from  all  deductions, 
defalcations,  or  abatements  for  or  in  respect  of 
reprises  and  outgoin^t  whatsoever,  other  than  and 
except  such  proportion  of  the  tax  charged  upon 
land  by  authority  of  parliament  as  the  said  annual 
rent  of  90/.  shall  bear  to  the  yearly  value  of  the 
lands  thereby  charged  widi  or  made  liable  to  the 
payment  of  the  same  rent :"  it  was  declared  that 
yearly  rent  of  90/.  should  be  in  lieu  and  satis- 
faction of  all  tithes,  &c.  arising  and  renewing  in 
said  common  fields,  kc  and  payable  by  inha- 
bitants of  N,  with  certain  exceptions ;  but  rights  of 
rector  to  tithes  of  other  parts  of  parish  of  N. 
were  reserved  as  before :  for  tithes  of  these  last- 
mentioned  portions  oi  parish,  rector  had  always 
since  act  been  rated  to  poor. — Held,  that  he  was 
not  rateable  in  respect  of  yearly  sum  of  90A,  Q.B.  232 

—  See  Commitment. 

iZtfcorrf— «nd  all  subsequent  proceedings  set  aside 


where  in 'action  on  bill  of  exdumge  word  "two" 
written  on  erasure,  and  plaintiff  not  aUowed  to 
retain  his  verdict  on  odier  counts,  Ex.  56 

Rejoining  Gratis.    See  Practice. 

ilc/fase— Setting  aside  release,  executed  by  puuper 
plaintiff  after  action  without  attorney's  concent, 
discretionary  with  Court,  and  if  executed  brntdfidt^ 
not  set  aside  though  attorney  thereby  deprived  of 
costs,  Bx.  343 

Rent-Charge.    See  Grant. 

Rent  Semee.    See  Distress. 

Repleader,    See  Bill  of  Exchange. 

itcyt/rvln— .Declaration  in  debt  on  a  replevin  bond 
stated  a  removal  of  plaint  into  superior  court,  on 
2nd  of  November,  and  a  declaration  in  replevin  on 
SOth  of  April;  an  avowry,  9th  of  July;  and  death 
of  plaintiff  in  replevin  16th  of  November ;  and 
charged  aa  a  breach  that  J.  S.  (plaintiff  in  replevin) 
did  not  prosecute  his  suit  wimout  delay;  bat  oo 
contrary,  delayed  prosecution  of  said  action  for 
unreasonable  time,  and  until  said  J.  S.  long  after 
reasonable  time  had  elapsed  for  trial,  died  bcfive 
issue  joined.  Breach  traversed  tmade  et  fiemd. 
Plaintiff  was  at  liberty,  under  this  issue,  to  shew 
delay  in  proceedings  prior  to  delivery  of  dedaiacioa. 
Condition  to  prosecute  without  delay  may  be  brokeu 
by  a  delay  wnich  does  not  exceed  time  for  proeeed- 
ing  allowed  by  practice  of  snpericn-  oourt^  Q.B.  55 

See  Sheriff 

Antmae— Sweet  spirits  of  nitre  not  "spirits''  witbia 
6  Geo.  4.  c.  80.  s.  101.  6  &  7  WilL  4.  c  72,  and  5 
Vict.  c.  25.  Party  buying  sweet  spirits  of  mire 
from  one  not  a  licensed  distiller,  and  without  per- 
mit, and  removing,  and  receiving  them  after  their 
removal,  knowing  that  no  duty  has  been  paid,  and 
that  they  have  been  ille^dly  distilled,  not  liable  to 
be  convicted  under  6  Geo.  4.  c  80.  s.  133,  7  &  8  Gea 
4.  c.  53.  s.  33,  and  2  Will.  4.  c.  16.  s.  10.  Teem 
"  spirito  "  vrithin  6  Gea  4.  c  80.  signifies  an  iniaai- 
maole  liquid  produced  by  distiU&on,  either  pure 
or  mixed  only  with  ingredients  which  do  not  oon- 
vert  it  into  some  article  of  oommcroe  not  known  aa 
common  parlance  under  genetic  appdlatioa  of  sfi- 
rits,  Ex.  9 

Under  43  Geo.  3.  c.  99.  and  43  Geow  S.  c.  161. 

the  assessment  b  final,  subject  to  a  tight  of  appeal, 
by  party  charged,  to  Commissioners,  and  from 
their  decision  to  the  Judges.  Therefore,  upon  re- 
plevin for  goods  taken  under  a  distress  £ar  assessed 
taxes,  such  assessment  is  an  answer  to  the  action; 
and  an  all^^tion  in  an  avowry  that  plaintiff  did  in 
fiict  "exercise  the  trade  and  business  of  a  hosae- 
dealer,"  was  held  immaterial.  Qmetre — Aa  to  what 
constitutes  "a  horse-dealer"  vrithin  the  meaning  of 
assessed  tax  acu,  Ex.  209 

-  See  Prerogative. 
Right  to  begin.    See  Trial. 

Rmie — Service  of  enlarged  rule  (see  Pnurtice),  C.  P.  140 

Form  of,  in  cases  of  extortion  by  shenff's  eficer 

(see  Sheriff),  Q.B.  216. 

-^  See  Writ  of  Error. 

Sale — of  unwholesome  food  (see  Vendor  and  Pur- 
chaser), Ex.  190 

See  Contract    Principal  and  Factor.    Trover. 

Scienter.    See  Action. 

Scire  Faciae.    See  Banking  Company. 

Sequeetratieih—yfhen,  in  1834,  a  writ  of  sequestration 
sued  out  by  plaintifi,  indorsed  to  levy  aunnnnf  q£ 
judgment  debt  recovered;  in  1838,  statute  I  ft  2 
VicL  c.  1 10.  passed,  by  66th  section  of  whidi  Jndg^ 
ments  are  to  carry  interest;  and  in  1839  other  ^Ee« 
cutioa  creditors  of  defendants  lodged  writs  of  ae> 
questration  with  Bishop, — Court  refused  to  grant 
application  of  piaintiflB^  that  their  writ  of 
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tralion  should  be  amended  by  claim  for  interest 
since  1838  being  indorsed  thereon.  Q/f4rrr->  Whe- 
ther, under  writ  as  it  stood,  Bishop  would  be  bound 
to  satisfy  plaintiffi»  this  interest,  Q.B.  47 

See  Insolvent  Debtor. 

SeuUms — At  the  hearing  of  respited  appeal  against  a 
poor-rate,  appellants  not  appearing,  the  Sessions 
made  this  ordter :  **  Surrey,  to  wit -~ At  the  General 
Charter  Sessions  of  the  I^eace,  holden  at  St.  Mary, 
Newington,  on  8eg.  Whereas,  at  the  last  General 
Quarter  Sessions  of  the  Peace,  holden  in  and  for 
the  county  of  Surreal  appeal  was  then  made  at  this 
court."  It  then  recited  an  entry  and  respite  ** until 
the  next  General  Quarter  Sessions  to  be  holden  in 
and  for  the  county  of  Surrey ;"  and  it  ordered  that 
the  appeal  be  dismissed,  and  ''that  the  said  appel- 
lants do  forthwith  pay  to  the  said  respondent  the 
sum  of  115/.  costs.'' —  On  motion  for  eertiorari 
order  good,  though  no  notice  had  been  given  that 
more  than  nominal  costs  would  be  asked  tor.  Order 
sufficiently  shewed  that  it  was  made  at  Quarter 
Sessions  holden  in  and  for  county  of  Surrey.  Term 
'* coats"  shewed  sufficiently  that  they  were  costs  of 
appeal,  aB.  215 

—  See  Appeal. 

Sti-off^A  plea  of  set- off  to  the  further  maintenance 
of  the  action,  of  a  debt  due  fVom  plaintiff  to  defen- 
dant o/iftr  commencement  of  suit  and  before  plea, 
is  bad,  Ex.  277 

—  See  Broker. 

5A0r(^—- Replevin  bond  assigned  by  sheriff,  is  admis- 
sible in  action  against  him  for  taking  Insufficient 
I  fledges,  without  proofofits  execution,  though  there 
s  an  itftesting  witness.  Acts  and  declarations  of 
person  who  acted  as  replevin  clerk  admissible 
against  sheriff.  Writ  of  JL  fa»,  In  action  on  pro- 
mise for  rent  admissible  a^nst  sheriff,  to  shew 
proceedings  against  plaintiff  in  replevin  had 
proved  fruitless.  Costs  of  action  agamst  sureties 
recoverable  as  damages  against  sheriff.  Decla- 
ration sufficient  whieh  alleges  that  sureties  were 
Insufficient  in  fact,  without  noticing  tenant  or 
shewing  due  inquiry  or  reasonable  caution  by 
sheriff.  Whether  he  used  due  caution  is  for  the 
jury,  Q.B.  153 

After  deliverv  to  sheriff  of  plaintiff's  writ,  an- 
other writ  (which  was  void)  was  delivered  at  suit 
of  J.  S,  and  sheriff  granted  a  warrant  on  this  last- 
mentjoned  writ  to  officer  who  arrested  A.  B.  under 
It,  having  at  the  time  no  other  warrant  in  his  pos- 
session, and  detained  him  In  custody  under  that 
writ  until  he  was  discharged  by  Judge's  order: 
After  that  order  sheriff  still  detained  A  B,  in  cus- 
tody under  plaintiff's  writ,  until  a  second  order  for 
his  discharge  from  that  writ  was  made.— Held,  (in 
error,)  that  there  had  been  no  arrest  at  plaintiff's 
suit ;  and  that  Judge's  order  was  no  justification ; 
but  that  it  was  a  question  of  fact  for  the  jury,  whe- 
ther slieriff  guilty  of  negligence  in  arresting  A.  B. 
on  supposed  writ  at  suit  of  J.  S.  instead  of  plaintiff, 
Q.B.  180 

In  cases  of  extortion  by  a  sheriff's  officer,  the 

injured  party  may,  by  one  and  the  same  rule,  call 
on  sheriff  to  pay  over  excess,  and  for  attachment 
against  officer,  Q.B.  216 

-^^  Attachment  Rgainst  sheriff  for  not  returning 
JL/a,,  issued  on  21st  of  July ;  goods  were  seized  on 
the  22nd ;  sheriff  was  ordered  on  the  24th  to  return 
writ;  goods  were  claimed  on  the  27th:  sheriff  ap- 
plied under  Interpleader  Act,  on  the  30th ;  plaintiff 
attended  the  summons  and  adjournments  thereof, 
and  declined  to  contest  the  claim,  which  was  allowed 
on  the  12th  of  August;  on  the  14th  of  September 
sheriff  returned  nuila  bona,  —  The  delay  having 
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caused  no  damage  to  plaintiff,  attachment  set  aside 
on  payment  of  all  costs  by  sheriff,  C.P.  1 16 

Ri^ht  of,  to  reasonable  time  to  search  his  office 

for  writs  after  he  receives  order  for  prisoner's  dis- 
charge, Ex.  54 

•— ^  Action  by  execution  creditor  against  sheriff,  for 
not  levying  debt  of  60/.  under  Ji.fa,  At  the  trial 
landlorci  of  debtor  stated  that  46/.  was  doe  from 
debtor  for  rent  The  sheriff  had  withdrawn  exe- 
cution upon  notice  from  landlord,  who  subsequently 
distrained  and  realixed  less  than  rent  doe.  Land- 
lord admitted  that  debtor  held  under  a  lease,  which 
was  not  produced. — Plaintiff  entitled  to  recover 
amount  raited  under  distress,  Ex.  73 

The  1  Vict  c.  55.  does  not  repeal  29  Elix.  c.  4 ; 

its  only  effect  is  to  exempt  flrom  the  penalties  of 
statute  of  Elisabeth  those  cases  in  wnich  sheriff 
takes  no  larger  fees  than  shall  be  allowed  by  Judges. 
Therefore  oeclaration  in  case  for  extortion  on  ^• 
tute  of  EBxabeth,  need  not  negative  defendanVs 
authority  under  statute  of  Victoria  to  take  the  fees 
complained  oft  that  should  come  bv  way  of  de- 
fence. The  Court  will  not  take  Judicial  notice  that 
an  order  of  the  Judges,  allowing  a  scale  of  fees 
under  1  Vict  c.  55,  was  made  l>efore  allied  extor- 
tion. Declaration  against  sheriff,  for  extortion,  on 
statute  of  Elisabeth,  that  defendant  levied  under 
JL/a,  upon  goods  of  plaintiff's  debtor  a  certain  sum, 
to  wit,  18A  10«. ;  that  he  wronflfoUy  took  of  plain- 
tiff, for  serving  and  executing  ine  execution,  a  laiige 
sum  of  money,  to  wit,  16/.,  being  a  larger  re- 
compence  than  in  statute  Is  limited  of  and  for  the 
sum  so  levied,  that  u  to  say,  a  large  sumj  to  wit, 
15A : — 5!nn5/s— That  this  allegation  was  bad  m  form, 
inasmuch  as  poundage  upon  the  levy  allowed  by 
the  statute  being  1/.  St.,  the  allegation  that  defen- 
dant took  16/.  which  was  excessive  by  15/.,  was  re- 
pugnant; and  if  "to  wit,  the  sum  of  l&l"  were 
reiected  as  surplusage,  there  would  be  no  sufficient 
allegation  of  damage,  Ex.  141 

Escape.    See  Attorney. 

See  Landlord  and  Tenant 

Shenfs  Bailiff.    See  Attorney  and  Client 

Skin  and  Shipping — Assignee  of  bill  of  lading,  who 
claims  goods  under  it,  is  liable  to  pay  not  only  the 
freight,  but  also  demurrage,  according  to  terms  of 
bill  of  lading,  aB.  166 

Liability  of  consignee  or  indorsee  of  bill  of  lading 

for  freight  a  new  contract,  consideration  for  whieh 
is  delivery  of  goods  to  him  at  his  request  and  not 
the  carriage  of  them.  Therefore  declaration  in 
inferior  court  containing  common  indthitatut  count 
for  freight,  and  alleging  delivery  of  goods,  at  request 
of  defendant,  to  have  been  within  jurisdiction,  suffi- 
ciently shews  cause  of  action  arose  within  jurisdic- 
tion, Q.B.  305 

-  In  action  on  charter-party  purporting  to  be 
made  by  A.  B.  '*  owner  of  snip  Ann^*  parol  evidence 
that  A.  B.  acted  as  agent  for  real  owner  not  admis- 
sible, Q  B.  350 

-^~  Declaration  that  before  happening  of  damage 
complained  of,  to  wit,  &c.,  a  certain  barge  of  defen- 
dant, of  which  he  was  then  in  possession  and  then 
bad  the  management,  sank  in  a  navigable  river 
in  England,  same  being  a  public  highway;  that  it 
lay  concealed  under  water,  so  that  vessels  passing 
over  would  be  in  danger  of  striking  against  it,  of 
which  defendant  had  notice ;  that  it  thertmnon  be^ 
came  and  wa$  Ike  duty  of  tke  defendant  wnile  the 
barge  continued  so  sunk  to  use  due  care  to  prevent 
danger  to  vessels,  by  notice  by  a  buoy  or  otnerwise 
to  persons  navigating;  that  defendant  omitted  to 
give  such  notice,  &c.^Held,  insufficient  for  not 
shewing  with  snlBcient  directness  any  obligation  on 
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defendant  to  ^ve  notice;  that  word  "thereupon** 
in  the  aliegation  "it  thereupon  became  and  waa 
the  duty,"  was  not  to  be  understood  as  shewing 
that  the  proposition  following  the  word  was  a  oon- 
seauence  deducible  from  what  preceded  it,  but 
only  as  shewing  time  or  occasion  upon  which  pro- 
position was  averred  to  have  taken  place ;  that 
allegation  in  ouestion  was  an  averment  of  matter  of 
law  only,  without  sny  sufficient  allegation  of  focts 
from  which  it  could  be  inferred ;  that  as  declaration 
did  not  shew  either  a  continuing  possession  and 
controul  of  defendant  at  time  of  collision,  nor  other 
special  circumstances  shewing  that  he  was  bound  to 
prevent  other  vessels  being  ii^ured,  it  was  in- 
sufficient in  substance ;  that  mere  fact  of  defendant 
bavins  possession  and  controul  of  barve  at  time 
it  sanK,  was  not  sufficient  to  render  him  liable, 
C.P.  227 
Ship  and  Shipping  (continued) — If  a  ship  be  so  dam- 
aged durinff  her  voyap;e  that  she  cannot  prosecute 
it,  master  nas  authority  to  sell  her  and  receive  the 
proceeds.  Payment  thereof,  by  person  employed 
to  sell,  to  master  or  an^  person  he  may  direct,  is 
good,  in  absence  of  notice  not  to  do  so  from  some 
party  interested,  C.P.  241 

Declaration  on  charter-party  between  plaintiA 

and  defendant,  alleging  as  a  breach,  that  defendant 
did  not  ship  a  full  cargo  of  linseed  according  to 
terms  of  charter-party.  Plea,  setting  forth  charter- 
party,  which  stated  that  it  was  mutually  agreed 
oetween  plaintiflb^  as  original  charterers  of  vessel 
*'  now  at  sea,  having  sail^  three  weeks  ago,**  and 
defendsnt,  that  said  ship  should  sail  to  Marseilles, 
and  there  load  a  full  cargo  of  linseed,  and  should 
then  proceed  to  one  safe  port  in  United  Kingdom, 
and  deliver  same  on  being  paid  freight  Averment, 
that  upon  malcing  of  charter-party  time  was  an 
essential  part  of  contract,  and  that  probable  situation 
of  vessel,  with  reference  to  date  of  her  sailing,  was 
also  a  material  and  necessary  part  of  contract ;  that 
at  making  of  charter-party,  vessel  hetd  not  taiied 
three  weeks  before,  but,  on  contrary,  had  sailed  at 
a  materially  and  unreasonably  later  time,  to  wit, 
one  week  later,  which  plaintinB  at  time  of  making 
of  charterparty  knew,  wnerefore  defendant  dectined 
to  load  any  cargo.  Replication  de  ityurid,—  On 
motion  for  judgment  non  obttante  peredtcto,  fact  of 
vessel  having  sailed  three  weeks  a  condition  prece- 
dent to  defendant's  liability  to  load,  and  defendant 
entitled  to  judgment  Semole — per  Parke,  B»,  aver- 
ment of  plaintiffs*  knowledge  an  immaterial  aver- 
ment, Ex.  21 

What  commissions  payable  on  following  letter 

addressed  to  a  captain  and  supercargo  by  his  em- 
ployers : — **  Your  commissions  are  62.  per  cent,  on 
the  net  proceed*  of  your  homeward  cargo,  after 
deducting  the  usual  charges  as  arranged  by  the 
Aft'ican  Association,  vis.,  4<.  per  ton  from  the  gross 
sales  of  the  oil  when  taken  from  the  quay,  and 
4/.  15«.  when  warehoused,*'  Ex.  2ft 

—  In  cases  of  necessity  affecting  interest  of  shipper, 
and  where  sale  or  pledge  of  cargo  is  directly  or 
indirectly  for  his  benefit,  master  becomes  his  agent 
for  purpose  of  selling  or  pledging  cargo.  Vessel 
of  defendant,  the  ship-owner,  requiring  repairs  in 
foreign  port,  master  oy  one  bottomry  bona  hypo- 
thecated for  necessary  repairs,  the  vessel,  freight 
and  cargo,  including  goods  of  plaintiff,  the  shipper : 
vessel  and  freight  proving  insufficient  to  defray 
expenses,  plaintiff  was  compelled  to  contribute  to- 
wards the  difference,  and  was  forced  to  pay  costs 
incurred  in  an  Admiralty  suit  instituted  by  obligee 
of  bottomry  bond. — Held,  that  ship-owner  was  re- 
sponsible to  shipper  for  costs  of  Admiralty  suit. 


and  also  for  value  of  goods  on  a  contract  of  in- 
demni^ ;  and  it  made  no  difference  that  goodi 
were  liable  by  one  instrument  of  hypothecstioit 
To  action  on  such  contract  defendsnt  pleaded  tint 
bottomry  bond  executed  by  master,  withoat  say 
express  authority  fit>m  him,  defendant,  and  bcAnt 
same  was  executed,  coats  and  expcnies  exceeded 
value  of  ship,  when  repaired,  and  freight;  tint 
defendant  upon  notice  or  premises,  abanifoDal  ibip 
and  all  right  to  her  and  to  all  freight,  and  refoMd 
to  ratify,  and  never  did  ratify  act  of  roaster  in  exe- 
cuting bond.  —  Held  bad,  on  general  dcnmntr, 
Ex.  238 

Effect  of  delivery  on  board  under  bill  of  lafing 

(see  Contract),  Ex.  307 

— —  Deviation.    See  Insurance. 

See  Case. 

SUmder-'K  vestry,  pursuant  to  5  &  6  Vict  c.  IM, 
made  out  a  list  of  persons  qualified  and  liable  to 
aerve  office  of  oonstable,  and  returned  it  to  Jmtiea, 
with  a  resolution  to  have  a  paid  constable :  plaiixtif 
being  named  in  the  list  was  about  to  be  swon  is 
as  a  paid  constable  by  Justices,  when  defendsnt,  t 
parishioner,  made  a  statement  to  them,  in  prcKDoe 
of  a  number  of  persons,  affecting  plaintiff's  duiac- 
ter.  In  action  for  slander  it  hevag  objected  thit 
statement  ought  to  have  been  made  to  vestry,  sad 
not  to  Justices,  who  could  only  hear  olneclioos  ss  to 
qualification  and  liability  to  serve, — held,  that  plsin- 
tiff  was  not  entitled  to  recover,  if  statement  made 

■  bond  fide  in  furtherance  of  ends  of  justice,  Ex.  119 

— —  Declaration  that  plaintiff  was  a  surgeon  sod 
accoucheur,  that  he  had  attended  R.  in  her  cbb- 
finement,  that  defendant,  in  her  discouiae  with  R. 
of  and  concerning  plaintiff  in  relation  to  his  sud 
profession,  felsdy,  ftc.  spoke  and  pnbUsbed,— "  I 
wonder  you  had  mm  to  attend  you.  Do  yoa  know 
him  ?  He  is  not  an  apothecary ;  he  has  not  posed 
any  examination;  he  is  a  bad  character;  none  of 
the  medical  men  here  will  meet  him.  There  have 
been  many  inquests  had  upon  persons  who  hsre 
died  because  he  had  attended  them.    The  wardi 

K'oved  as  to  the  inquests  were  **  aeveral  have  died 
at  the  plaintiff  has  attended,  and  there  hsfe 
been  inquests  held  upon  them.**  — Held,  thst 
the  declaration  might  oe  amended,  by  inseittof 
those  words.  Also,  that  if  amended  words  cntid 
have  been  answered  by  a  plea  of  juatificatioo,  sad 
words  originally  inserted  could  not,  defendsnt 
should  have  applied  to  postpone  tiiaL  Also,  tbit 
words  as  amended  were  actionable;  and,  seaMe, 
that  words  **  he  is  a  bad  character ;  none  of  tke 
medical  men  here  will  meet  him,"  were  alto  action- 
able, Ex.  Iftl 

Special  Cose— Refusal  of  Court  to  give  jodgmeateo 
(see  Practice),  C.P.  220 

Stamp^'By  deed  between  £•  B.  (mortgttee)  of  fint 
part,  M.  G.  (devisee  for  life  under  will  otmortgsgof) 
of  second  part,  and  J.  G.  (deviaee  in  remshidcria 
fee)  of  third  part,  recitina  an  original  mortgage  fo 
1,000  years,  to  secure  1501.  and  interest,  in  consider- 
ation of  350^  (being  165{.  due  for  prindpal  andio- 
tereat  due  on  original  mortgage,  and  185t.  fetihcr 
advance),  paid  by  leasor  of  plaintifl^  all  partta 
assignea  premises  comprised  in  original  mortgage 
to  her  for  residue  of  term  of  1,000  years,  suMcd  to 

Sroviso  for  redemption  on  payment  of  the  WL  tt  a 
ifferent  day  from  that  named  in  original  morU^< 
and  M.  G.  and  J.  G.  entered  into  fresh  covenant  to 
pay  the  whole  350/.  at  time  mentioned  in  proriso.- 
Ueed  required  an  ad  vaiorem  staimp,  as  upon  s  oe« 
mortgage  for  185^.,  and  also  a  deed  stamp,  sstk 
covenant  by  devisees  for  payment  of  dd  as  weil^ 
new  advance  created  a  fresn  sccttrity,  Ct  B.  99 
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-  Indentare  between  and  eiecuted  b^  vendors, 
trustee,  plaintifr  «nd  defendant  It  reated  title  of 
▼endors  to  certain  copyholds,  an  agreement  for  sale 
to  defendant,  that  he  nad  taken  possession  and  built 
a  house  thereon,  an  agreement  by  plaintiff  with 
defendant  to  lend  him  some  money  by  way  of  mort- 
sage,  and  that  for  purpose  of  carrying  agreements 
ror  mortgage  and  purchase  simultaneously  into 
effect,  a  surrender  was  to  be  made  of  copyholds  by 
vendors,  to  a  trustee,  to  secure  money  aavanced  by 
plaintiff.  Vendors  then  covenanted  with  plaintiff, 
nis  heirs,  &c.  and  separatelv  with  defendant,  his 
heirs,  &c ,  that  they  had  gooa  title,  &c.— Indenture 
dngle  in  its  nature  and  obiect,  though  treating  of 
several  matters,  and  not  within  12  Anne,c.  9.  s.  24 ; 
therefore,  liable  only  to  a  35s.  stamp.  Another 
indenture  between  and  executed  by  plaintiff  and 
defendant,  recited  former  deed,  default  in  payment 
of  sum  thereby  secured,  and  further  loan  by  plain- 
tiff;  and  defendant  thereby  covenanted  to  pay 
whole  sum,  with  interest,  and  that  copyholds  should 
remain  ftirther  chamd  with  entire  sum—This  a 
deed  constituting  a  further  charge,  and  liable  only 
to  ad  valorem  stamp  duty  of  SOs.  under  55  Geo.  3. 
c  184,  C.P.  58 

•^—  An  agreement,  which  amounted  to  a  lease,  stated 
that  A.  agrees  to  let  certain  premises  to  B.  for  two 
years,  at  rent  of  50/.  a  year;  that  B.  shall  have 
right  of  Durchasing  premises  at  any  time  during 
the  term,  it  being  unaerstood  that  A.  is  possessed 
of  same  premises  for  his  own  life,  and  life  of  M, 
and  survivor  of  them. — A  SOs.  stamp  was  sufficient 
Also,  that  by  agreement  A.  was  bound  to  make 
out  title  to  premises  for  lives  of  A.  and  M,  and 
the  survivor  of  them,  C.P.  117 

•— '  In  an  action  for  money  had  and  received,  defen- 
dant put  in  evidence  following  document,  written 
by  puuntiff,  on  back  of  an  unstamped  receipt: 
**  Balanced  up  to  this  day,  as  per  cash-book,  19th  of 
November  1845." — Admissible  without  a  stamp. 
Also,  that  it  was  good  primd  facie  evidence  to  shew 
that,  up  to  its  date,  there  was  no  debt  existing 
between  the  parties,  C.P.  158 

An  agreement,  made  when  55  Geo.  3.  c.  184, 

schedule,  part  1,  '  Agreement,'  was  in  force,  under 
which  it  required  a  stamp  of  R  was,  8ubse()uently 
to  7  Vict  c.  21,  stamped,  under  a  penalty,  with  the 
stamp  of  2s.  8<f.,  as  required  by  the  2nd  section  and 
scheaule  of  the  latter  act — Agreement  held  admis- 
sible In  evidence,  Ex.  217 

A  written  instrument,  operating  as  record  of 

transfer  of  property,  is  a  conveyance  within  meaning 
of  Stamp  Act ;  and  if  it  be  '*  a  memorandum, 
letter,  or  agreement  relating  to  the  sale  of  goods, 
wares  and  merchandise,"  it  is  exempted  from  all 
stamp  dutv;  but  if  it  operate  as  a  transfer  of 
anything  else,  it  must  be  stamped  as  a  convey- 
ance. A  transfer  of"  fixtures"  is  at  least  a  transfer 
of  the  right  of  severance ;  and  is  therefore  a  con- 
veyance within  words  of  Stamp  Act,  which  include 
"transfer  of  any  right;  and  as  fixtures  are  not 

goods,  wares  and  merchandise,  it  is  not  within 
It  exemption.  Therefore,  a  "  memorandum  that 
A.  B.  hat  sold  goods  and  fixtures  in  a  shop  to 
C.  D,"  signed  By  both  parties,  requires  an  ad 
valorem  stamp  as  a  conveyance,  Ex.  266 

See  Promissory  Note. 

Stakeholder,    See  Gaming. 
Staiutable  Right,    See  Action. 
Statute^25  Hen.  8.  c.  22,  Q.B.  81 

25  Hen.  8.  c.  20,  Q.B.  252 

28  Hen.  8.  a  7,  Q.B.  81 

82  Hen.  8.  o.  28,  C.P.  268 


—  82  Hen.  8.  o.  84,  aP.  192 

—  82  Hen.  8.  c.  88,  Q.B.  SI 

—  18  Elix.  c.  6,  Ex.  ^ 

—  29  Ells.  c.  4,  Ex.  141 

—  17  Car.  2.  c.  7,  Q.B.  291 

—  29  Car.  2.  c.  7.  s.  6,  Ex.  54 

—  8  &  4  Anne,  c.  9,  Q.B.  7,  Ex.  815 

—  8  &  4  Anne,  o.  9,  s.  1,  C.P.  281,  286 

—  4  &  5  Anne,  c.  16.  ta,  4,  6,  Ex.  82 

—  4  &  5  Anne,  c.  16.  s.  4,  Ex.  121 

—  6  Anne,  c.  31,  Q.B.  89 

—  9  Anne,  o.  20,  Q.B.  19 

—  12  Anne,  c.  9.  s.  24,  C.P.  58 

—  2  Geo.  2.  0.  22.  s.  18,  Ex.  277 

—  11  Geo.  2.  0. 19.  B.  1,  Q.B.  25 

—  14  Geo.  8.  c.  78,  Q.B.  89 

—  42  Geo.  8.  c.  116,  Q.B.  278,  Ex.  1 

—  46  Geo.  8.  c  43,  Q.B.  299 

—  46  Geo.  8.  c.  128,  Ex.  18 

—  53  Geo.  8.  o.  127,  Q.B.  826 

—  54  Geo.  8.  o.  107,  aB.  89 

—  55  Geo.  8.  c.  51,  Q.B.  206 

—  55  Geo.  8.  a  141,  Ex.  e.  43 

—  55  Geo.  3.  c  184,  C.P.  58, 158,  Ex.  217 

—  56  Geo.  8.  o,  189,  Q.B.  89 

—  59  Geo.  8.  c.  12,  Q.B.  59 

—  8  Geo.  4.  c.  117,  Q.B.  99 

—  4  Geo.  4.  c.  84,  Q.B.  111,  132 
»  6  Geo.  4.  c.  16.  s.  8,  Ex.  234 

—  6  Geo.  4.  e.  16.  s.  6,  C.P.  76 

—  6  Geo.  4.  c.  16.  s.  52,  Ex.  169 

—  6  Geo.  4.  0. 16,  a.  72,  Ex.  219 

—  6  Geo.  4.  c.  80.  ss.  101, 188,  Ex.  9 
— .  7  Geo.  4.  c.  46,  Q.B.  9 

—  7  Geo.  4.  0. 46.  s.  13,  C.P.  98,  Ex.  92,  821 

—  7  Geo.  4.  c.  64.  s.  20,  Q.B.  286 

—  7  &  8  Geo.  4.  c.  80.  88.  24, 28,  Ex.  219 

—  7  &  8  Geo.  4.  c.  53,  Q.B.  319 

—  7  &  8  Geo.  4.  c.64.  a.  21,  Q.B.847 

—  9  Geo.  4.  c.  81.  s.  27,  C.P.  176 

—  9  Geo.  4.  c.  61,  Q.B.  108 

—  11  Geo.  4.  &  1  WiU.  4.  o.  68,  Ex.  271 

—  I  WUl.  4.  e.  22.  8.  4,  dB.  14, 55 

—  2Will.4.  0.16.8.10.EX.  9 

—  2  Will.  4.  0.  45.  8.  20,  C.P.  253 

—  2  &  8  WUL  4.  c.  45.  8.  27,  C.P.  27,  68 
-.  2  &  8  WiU.  4.  0.  71.  88.  5,  7,  Q.B.  138 

—  8  WiU.  4.  o.  15,  Q.B.  225 

—  8  &  4  WiU.  4.  0.  27,  Q.B.  202 

~  3  &  4  WiU.  4.  c.  27.  8.36,  Ex.  289 
~  3  &  4  WiU.  4.  c.  42,  Ex.  151 

—  8  «c  4  WiU.  4.  c.  42. 8.  5,  Q.B.  298 

—  8  &  4  WUL  4.  e.  42.  8.  25,  C.P.  142,220 

—  8  &  4  Wm.  4.  c.  42.  8.  89,  C.P.  824 

—  8  &  4  WUl.  4.  c.  74,  C.P.  1 

—  8  &  4  WUl.  4.  c.  74.  8.  88,  C.P.  Ill 

—  5  &  6  WUl.  4.  c.  50.  88. 85,88,  Q.B.  217 

—  5  &  6  WUl.  4.  e.  54,  Q.B.  81 

~  5  &  6  WiU.  4.  0. 76,  Q.B.  136, 206 

—  6  &  7  WUL  4.  c.  82.  8.  2,  Ex.  177 

—  6&7WUL4.e.71,Q.B.  59 

—  6  &  7  WUl.  4.  c.  71.  8.  46,  Ex.  285 

—  1  Vict  c.  55,  Ex.  141 

—  1  &  2  Viet  c.  110.  8. 8,  aB.  186 

—  1  &  2  Vict.  e.  110. 8. 8,  Ex.  58 

—  1  &  2  Vict.  c.  110.  8.  8,  Ex.  201 

—  1  &  2  Viot  c.  110. 8. 17,  Q.B.  47,  C.P.  288 
>~  1  &  2  Vict.  c.  110.  8. 18,  Q.B.  68 

—  1  &  2  Viot  0. 110.  8. 18,  C.P.  147 

—  1  &  2  Vict  0. 110.  8. 19,  C.P.  16 

—  1  &  2  Vict  c.  110, 88.  87, 55,  Q,B.  57 

—  1  &  2  Vict  c.  110. 8.  91,  C.P.  185 

—  2  &  8  Vict  o.  29,  C.P.  76 

—  2  &  8  Vict  c.  29.  8. 1,  Q.B.  282 
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—  2  &  3  Vict.  c.  29.  s.  1.  Ex.  61 

—  2  &  3  Vict.  c.  41.  s.  13,  Ex.  201 

—  2  &  3  Vict.  c.  41.  B.  18.  Q.B.  186 

—  3  &  4  Vict.  c.  24.  Ex.  32 

—  8  &  4  Vict  c.  26,  Q.B.  208 

—  3  &  4  Vict.  c.  84,  Q.B.  109 

—  5  &  6  Vict.  c.  45,  Q.B.  226 

—  5  &  6  Vict.  0. 45.  C.P.  137 

—  5  &  6  Vict  0. 46.  88.  2,8,  O.P.  273 

—  6  &  6  Vict.  c.  94,  Ex.  126 

—  6  &  6  Vict  c.  98, 110,  Q.B.  86 

—  5  &  6  Vict  c.  109,  Ex.  129 

—  5  &  6  Vict.  c.  116,  Q.B.  60, 129, 348 

—  6  &  6  Vict  c.  116.  B.  10,  Ex.  249 

—  6k6  Vict  c.  122.  as.  11. 19,  Q.B.  184 

—  6  &  6  Vict  c.  122. 8.  22,  C.P.  76 

—  6  &  6  Viot.  «.  122.  8.  22,  Ex.  61 

—  6  Vict.  0. 18.  8. 17,  C.P.  143 

—  6  Vict  c.  18.  8.  40,  C.P.  70 

—  6Victc.l8.  8.  44,  C.P.  73 

—  6  Vict.  c.  18.  8.  60,  C.P.  65 

—  6  Vict  c.  18.  8.  64.  C.P.  142 

—  6  Vict  c.  18.  8.  76,  C.P.  66 

—  6  &  7  Vict  c.  86,  Q.B.  165 

—  6  &  7  Vict.  c.  71.  8.  46,  Ex.  236 

—  6  &  7  Vict  c.  73,  C.P.  293 

—  6  &  7  Vict  c.  73.  8.  27,  Q.B.  880 

—  6k7  Vict.  c.  78.  8.  87,  Q.B.  168, Ex.  24,  165 

—  6  &  7  Vict.  c.  73.  8  48,  C.P.  222 

—  6  &  7  Vict.  c.  86,  C.P.  118 

—  7  Vict  c. 21,  Ex.  217 

—  7  &  8  Vict.  c.  96.  C.B.  46,  Ex.  249 

—  7  &  8  Viot  c  96.  t.  67,  C.P.  200, 288 

—  7  &  8  Vict  c.  101,  Q.B.  219 

—  7  &  8  Vict.  c.  110,  C.P.  166 

—  7  &  8  Vict  c  110.  Ex.  87 

—  7  &  8  Vict.  c.  110.  a.  46.  Ex.  118 

—  7  &  8  Vict.  c.  110.  8.  68,  C.P.  306 

—  7  &  8  Vict.  0.  lia  8.  68,  Ex.  264 

—  8  Vict.  c.  18,  Q.B.  862 

—  8  &  9  Vict.  c.  10,  Q.B.  219 

—  8  &  9  Vict  o.  20.  8. 11,  Ex.  262 

—  8  &  9  Vict  c.  66.  Q.B.  386 

—  8  &  9  Vict  c.  68.  8.  6,  Q.B.  208 

—  8  &  9  Vict  c.  109. 8. 18,  C.P.  102, 216 

—  8  &  9  Vict  c.  126.  Q.B.  881 

—  8  &  9  Vict  c.  126. 88. 68,  62,  80.  Q.B.  112,  224 

—  8  &  9  Vict  0. 126. 8.  66,  Q.B.  224 

—  8  &  9  Vict  0. 127,  Q.B.  243 

—  9  &  10  Vict  c.  28.  C.P.  266 

—  9  &  10  Vict  0.  88,  Q.B.  886, 841 

—  9  &  10  Vict  c.  ee,  Q.B.  277, 804,341 

—  9  &  10  Vict,  c  96,  C.P.  804 

—  9  &  10  Vict  0. 96,  Ex.  181 

—  9  &  10  Vict  0.  96.  8.  68,  C.P.  206,  Ex.  168 

—  9  &  10  Vict  C.96.  88.  68,  63,  Ex.  167 

—  9  &  10  Vict  c.  96.  88.  67, 129,  Ex.  163,  Q.B.  172 

—  9  &  10  Vict  c.  96.  88.  60, 128, 129,  C.P,  212,221 

—  9  &  10  Vict.  0.  96.  8.  80,  Ex.  174 

—  9  &  10  Viot.  c.  96.  8. 90,  Ex.  247 

—  9  &  10  Vict  c.  96.  8. 122.  Q.B.  161 

—  9  &  10  Vict.  c.  95.  8. 129,  Q.B.  179,  C.P.  248, 

Ex.  101, 266 

—  10  &  11  Viot  c.  71,  C.P.  290 

—  10  &  11  Vict.  0.  Ixxi.  8.  49,  Q.B.  290 

—  Where  a  statute,  to  protect  buyers,  prescribes 
regulations  to  be  followecf  in  sale  and  delivery  of  an 
article,  price  thereof  not  racoverable  in  action  for 
goods  sold  and  delivered,  without  observing  regu- 
lations. C.P.  311 

—  Construction  of  Whitecfaapol  Paving  Acta  as  to 
meaning  of  words  "  within  anj  of  streets'*  within 
district.  Ex.  63 


to 


Construction  of  Jjood  Act    See  Prohibition. 

See  Ordnance  Act 

Siatufe  </ Usu,    See  Deed.    Pleading. 

Subpoena — Attachment  against  a  party  for  diaobcyiBg 
Crown  Office  subpeena,  requiring  him  to  appear 
before  Justices,  to  testi^,  &c.  concerning  place  of 
last  legal  settlement  of  A.  B,  &c.,~  granted,  though 
subpoena  did  not  state  nor  was  it  shewn  by  afida^t 
that  one  of  Justices  was  of  thequimun,  Q3. 206 

SiuggutUmimilunolL    Sec  Costs. 

Suretie$,    See  Bankruptcy. 

Surrender,    See  Lease. 

Taxee,    See  Revenue. 

TVn/^r—Sufficiency  of,  where  plaintiff  b«ng 
to  defendant  at  yearly  rent  or  621.  sent  i 
him  with  letter:— "I  have  sent   by  the 
36^  5s.  HtL  to  settle  one  year's  rent,"  and  defen- 
dant refused  to  take  it,  saying  that  more 
aB.  5 

In  debt  for  detention  of  a  horse, 

pleaded  a  lien  of  10*.  for  trying  the  horse  in 
ness :  Plaintiff  replied  a  tender :  At  ' 
demanded  of  defendant  he  claimed  IL  7s.  for  keep, 
&c.,  including  10«.  for  trial,  wberenpoa  de- 
fendant  tendered  19s.  6d.— Tender  not  ptovad, 
C.P.  198 

Tiike-'ln  a  parish  where  there  were  marsh  and  other 
ancient  pasture  lands*  arable  lands,  and  woodlands, 
there  was  a  modus  of  Is.  per  acre,  parable  to  vksr, 
for  all  tithes  except  those  of  com  and  grain,  wood- 
land bang  exempt  from  tithe  by  caaton.  Tithe 
Comniksioner  awarded  a  rent-charge  to  rector  and 
vicar,  in  respect  of  tithe  and  modnsea,  whkh  was 
confirmed  under  6  &  7  WUL  4.  c  71.  a.  62.  VaJsKr, 
appointed  under  section  53,  in  hu  apportionment, 
cnarged  certain  of  ancient  pasture  lands  not  onlv 
with  amount  payable  in  respect  of  modnsy  bat  with 
a  further  payment  of  U.  per  acre  to  rector,  in  part 
of  rent-charge  awarded  to  him  in  lien  of  tmbes 
of  com  and  grain,  on  ground  that  there  was  pro- 
bability of  such  pasture  lands  beii^  at  fotare 
period,  converted  into  tillage.  Commiasioacn  de- 
cided, both  on  principle  and  on  focta,  that  they 
would  confirm  apportionment,  if  thev  were  not  for* 
bidden  by  a  superior  court : — Hdd,  that  prohibitian 
did  not  lie,  Commissionen  baring  tucttd  within 
their  jurisdicdon.  Also  that  apportionment  was 
correct  in  principle,  Q.B.  69 

See  Rate.    Writ  of  Error. 

Troi^— Action  for  fraudulently  using  a  tradesman's 
mark.  Uiough  no  actual  damage  proved,  C.P.  St 

Contract  in  restraint  o£  See  Master  and  Servant 

TVfjposs— Sufficiency  of  plea  under  1 1  Geo.  2.  c  19. 

s.  1.  as  to  statement  ot  defendant's  right  to  dis- 
train, aB.  25 
— -  Declaration  that  defendant,  vrith  force  and  arms, 
ftc.,  and  with  a  strong  hand,  and  against  form  of 
statute,  broke  and  entered  dwelhng-bonac  of  plain- 
tiff^ and  broke  open  diKirs,  windows,  frc,  slnd  in 
a  forcible  manner  and  with  a  strong  hand  disseised 
and  expelled  plaintiff:  Flea  as  to  breaking  and 
entering,  &c.  tiberum  tenewuntum,— Held,  that  de- 
fendant might  confine  his  justification  to  breakiqg 
and  entering,  and  that  plea  was  good;  entering 
manu  forti  oeing  matter  of  aggravation,  which 
defendant  need  not  justify  in  a  dvil  action, 
aB.  196 

No  legal   obligation  on  trespasser  to  rcpiaoe 

what  he  nas  pulled  down  atpon  another'e  Had, 
though  liable  in  action  of  trespam  to  damages  for 
the  loss,  aB.  233 

against  a  partner  fur  entering  partnership  pre- 
mises, C.P.  50 
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• Where  defendant  drove  against  plaintifrt  chabey 

and  collision  threw  a  person  in  it  to  the  front  of 
chaise}  which  caused  horse  to  kick  and  break  the 
chaise ;  and  declaration  stated,  that  defendant  drove 
his  chaise  against  plaintiff's  chaise,  and  thereby 
greadv  crushed,  &c., — Held,  a  continuing  trespass ; 
and  that  plaintiff  had  properly  alleged,  and  was 
entitled  to  recover  all  damage  occasioned  by  col- 
lision, C.P.  112 

for  seizing  and  taking  goods.    Plea,  a  leisure 

of  goods  for  rent  in  arrear.  New  assignment  that 
after  seizure,  and  after  payment  of  arrears  of  rent 
and  costs  of  distress,  and  after  defendant  had  re- 
ceived same  in  full  satisfaction  and  discharge,  and 
ought  to  have  restored  goods,  defendant  retained 
poesession,  and  afterwards  sold  and  disposed  of 
them.— On  special  demurrer,  held,  that  new  assign- 
ment did  not  sufficiently  allege  an  act  of  trespass; 
that  as  it  did  not  state  that  the  acceptance  of  rent 
took  place  before  impounding,  it  must  be  considered 
to  have  taken  place  afterwards ;  and  that  where  a 
landlord  after  a  lawful  distress  and  impounding 
accepts  rent  in  arrear  and  costs  of  distress,  he  is  not 
liable  as  a  trespasser  for  retaining  possession  of 
goods  distrained,  and  selling  and  disposii^  of  them. 
The  declaration  was  against  two  defen<unts,  who 
severed  in  their  pleadings ;  new  assignment  against 
one  only. — Objection  to  new  assignment  as  being  a 
departure  ground  of  special  demurrer  only.  The 
pl^a  alleged  under  a  mdelicet  AL  16«.  to  be  rent  in 
arrear ;  new  assignment  alleged,  also  under  a  vide- 
licet, a  parent  of  4^  15«.,  which  was  averred  to 
be  a  sufficient  sum  to  discharge  arrears  and  costs, 
and  to  have  been  received  in  full  satbfaction,  &c— 
A  sufiicient  averment  of  payment  of  rent  in  arrear 
and  cosU,  C.P.  150 

-^—  Plaintiffs  were  seised  in  fee  of  a  close,  but  other 

Sersons  had  right  to  exclusive  possession  of  surface 
uring  part  of  year.  —  Pluntiflb  might  maintain 
trespass  against  persons  who  had  dug  holes  into 
subsoil  during  that  part  of  year ;  but  not  for  an 
iimiry  committed  during  such  portion  of  year  which 
affected  surface  only.  "  Close"  in  a  declaration  in 
trespass  includes  subsoil  as  well  as  the  turfiice, 
C.P.  162 

—  Allegation  of  conversion  matter  of  aggravation 
only  (see  Pleadins),  Ex.  299 

See  Case.    Fuse  Imprisonment    Practice. 

Trial"  In  ejectment  lessor  of  plaintiff  claimed  under 
a  will,  dated  2Srd  of  September  1844.  Defen- 
dant claimed  under  subsequent  will  of  same  tes- 
tator, dated  30th  of  December  1844.  Defendant 
admitted  that  win  of  23rd  of  September  was  a 
perfect  will  in  every  respect,  and  claimed  right, 
and  was  allowed  by  Judge,  to  begin  at  trial. 
— Snch  admission  not  an  admission  of  the  whole 
of  plaintiff's  case,  and  right  to  begin  improperly 
conceded  to  defendant.  If  it  appear  that  pwty 
entitled  to  begin  at  trial  has  been  deprived  or  that 
right,  and  his  cauae  has  been  thereby  substantially 
prejudiced,  a  new  trial  will  be  grantedt  CP.  127 

•— ~-  See  Practice. 

7>owr-> Under  **  not  possessed"  evidence  admissible, 
that  goods  delivered  to  defendant  by  plaintiff's 
wife,  with  his  authority,  Q.B.  289 

•— ~-  Alter  aet  of  bankniptey  by  A,  plaintifBi,  who 
were  appointed  assignees  on  24th  of  March,  di- 
rected  A.'s  shop  to  Im  kept  open  as  nsaal :  defen- 
dants, with  notice  of  aet  of  bankruptcy,  purchased 
goods  at  shop,  which  were  delivem  to  them  on 
28th  of  February:  on  9th  and  23rd  of  April 
defendants,  by  direction  of  plaintiffs,  as  assignees, 
were  applMd  to  for  payment,  and  on  14th  of  May 
there  was  a  demand  and  refusaL^Held,  no  evi- 


dence of  affirmation  by  assignees  of  a  contract  of 
sale,  and  defendants  liable  in  trover,  CP.  249 

Innkeeper's  lien.    See  Lien. 

See  Pleading. 

Usage,    See  Railway. 
User,    See  Highway. 

rorioace— Where  plea  stated  that  a  material  altera- 
tion had  been  made  in  contract  declared  on,  and 
proceeded  to  specify  alteration  under  RvideOcet; 
and  at  trial,  a  different  alteration,  which  was  also 
material,  was  proved,  and  no  objection  taken  on 
ground  of  variance,  plaintiff  cannot  take  advantage 
of  variance  in  shewing  cause  against  a  rule  Misifor 
leave  to  enter  a  verdict  for  defendants.  SembU— 
That  it  is  not  necessary  under  such  a  plea  to  prove 
apedfic  alteration  alleged;  and,  at  all  events.  Judge 
could  amend  plea  at  trial,  CP.  47 

——  Writ  of  summons  in  debt;  commencement  of 
declaration  in  form  usual  in  debt:  first  count  good 
either  in  debt  or  in  assumpsit^  and  second  and  only 
other  count  good  in  assumpsit:— This  a  good  de- 
claration in  assumpsit,  and  set  aside  for  irregu- 
larity, as  varying  from  the  process.  Plaintiff  could 
not  insist  that  declaration  demurrable  for  mis- 
joinder as  an  answer  to  application  to  set  it  aside, 
CP.  101 

•— —  between  rule  to  plead  and  plea  pleaded.  See 
Practice. 

^—  See  Master  and  Servant 

Vendor  and  Purchaser — Plaintiff  contracted  for  pur- 
chase of  estate  from  defendant ;  upon  objections  to 
the  title,  defendant  affirmed  it  to  be  good,  and 
threatened  to  resell  estate ;  plaintiff  afterwards  filed 
bill  for  specific  performance,  and  defendant,  by  his 
answer,  contended  that  title  was  good;  Master 
reported  that  defendant  could  not  make  a  good 
tide  sccording  to  terms  of  contract,  and  plaintiff's 
bill  was  dismissed,  without  costs. — In  action  on 
contract  for  damages,  by  reason  of  defendant  failing 
to  make  good  title,  held,  that  plaintiff  could  not 
recover  his  costs  of  the  Chancery  suit,  Q.B.  85 

— —  In  action  by  purchaser  against  vendor  of  lease- 
hold premises,  for  breach  of  contract  in  failing  to 
make  out  good  title,  it  appeared  that  premises  were 
demised  by  A,  B,  and  C,  to  J.  S,  who  assigned  to 
defendant.  The  lease  contained  a  covenant  by 
lessee  to  insure  in  joint  names  of  lessors,  with  pro- 
viso for  re-entx^  on  breach  of  covenant  by  lessee. 
Premises  were  insured  in  joint  names  of  A,  B,  C, 
and  defendant — Not  a  good  performance  of  the 
covenant  to  insure,  and  defendant  being  bound 
to  shew  a  good  lease,  liability  to  have  lease  avoided 
by  landlord  a  valid  objection  to  the  title,  Q.B.  94 

^-~  A  person  who,  not  dealing  in  the  way  of  a 
common  trader,  sdls  victuals  to  be  used  for  man's 
consumption,  which  afterwards  prove  to  be  unfit  for 
human  food,  without  warranty  or  fraud  on  his  part, 
is  not  liable  to  the  vendee,  Ex.  190 

^—  See  Copyhold.  Money  had  and  received.  Rail- 
way.   Set-oC 

Venire  de  novo — A  nenbre  de  nooo  may  be  awarded 
in  a  criminal  case  where  there  has  been  a  mis- 
awarding  of  jury  process.  But  Qauer«->  Whether 
it  can  issue  in  a  case  of  felony  on  account  of  a  defec- 
tive verdict  only.  It  may  be  awarded  after  judg- 
ment on  an  indictment  for  felony,  and  may  issue  to 
Quarter  Sessions,  Q  B.  162 

fVwitf — in  action  on  a  banker's  cheoue  cannot  be 
changed  on  the  common  affidavit,  CP.  157 

— -  The  Court  will  not  entertain  an  application  to 
change  the  venue  till  the  issues  to  be  tried  are 
ascertained,  C.P.  175 
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Venu»  (continued) — Application  to  change,  after  isaue 
and  notice  of  trial,  must  shew  at  least  that  plaintiff 
will  not  be  ii\jured  or  delayed  thereby,  ana  that  it 
will  be  more  convenient  to  defendant,  C.P.  210 

Proof  of  anything  directly  affecting  the  amount 

of  damages  is  material  evidence  within  meaning 
of  ordinary  uudertaking  on  bringing  back  venue, 
Ex.  855 

'—  Judge  at  chambers  has  jurisdiction  to  set  aside 
rule  to  change  venue,  obtained  on  common  affida- 
vit Where  time  for  pleading  expired  on  22nd 
February,  and  defendant  on  2Srd  toox  out  summons 
for  further  time  to  plead,  and  on  24th  order  made 
for  further  time  on  usual  terms,  and  defendant  did 
not  draw  up  order,  but  in  afternoon  of  24th  (plain- 
tiff not  having  signed  judgment)  delivered  plea, 
with  rule  to  change  venue,  obtained  on  common 
affidavit;  and  Judge  at  chambers  set  aside  the 
rule,— Court  (Cresnotf//,/.,  dubitante)  rescinded  the 
Judge's  order,  C.P.  326 

Fettry-^A  local  act  empowered  "  the  governors  and 
guardians  to  call  a  vestry  meetiM  of  the  inhabi- 
tants of  the  said  parish  on  Easter  Tuesday  in  every 
year;  at  which  said  vestry  meeting  all  the  vacan- 
cies in  the  list  of  governors  and  guardians  shall  be 
filled  up  by  poll  or  ballot,  or  in  such  way  of  elec- 
tion as  shiul  be  deemed  most  proper  and  conve- 
nient'*— Held,  that  the  meeting  must  adopt  some 
method  of  election  which  secures  the  expression 
of  will  of  inhabitants  in  vestry  assemblea,  as  to 
each  candidate;  that  on  a  poll  beine  properly  de- 
manded, vestry  may  be  adioumed  ror  purpose  of 
enabling  all,  who  are  entitled,  to  give  their  votes, 
and  that  election  not  confined  to  those  then  present 
The  act,  after  providing  for  appointment  of  go- 
vernors and  guardians,  and  for  nUing  up  of  vacan- 
des  by  remaining  governors  and  guardians,  enacts, 
that  alter  first  year,  **  the  inhabitants  of  the  parish 
in  vestry  assembled,"  are  to  nominate  and  choose 
twelve  persons,  &c~Held,  upon  motion  for  man- 
damus, that  meeting  was  to  be  called  by,  and 
therefore  writ  directra  to  the  governor  and  guardi- 
ans, Q.B.  220 

Flew — by  jurors.    See  Practice. 


Wager,    See  Gaming. 

Waget — not  recoverable  under  indebitatut  counts 
by  servant  discharged  without  cause,  Ex.  18 

fVaiver,    See  County  Court 

Warrant  of  Attorney— Upon  motion  to  enter  up  judg- 
ment upon  warrant  of  attorney  more  than  a  year 
old,  not  necessary  to  shew  to  Cfourt  that  defendant 
is  now  alive,  if  aefendant  has  agreed  to  dispense 
vrith  so  doing,  Q.B.  19 

Where  warrant  of  attorney,  bearing  date  24th 

of  February,  1847,  executed  by  defendant  20th  of 
March  in  same  year,  given  to  secure  payment 
of  moriey  "  on  20th  day  of  March  nexf ,"  payment 
does  not  become  due  until  20th  of  March,  1848, 
and  execution  having  issued  previous  to  that  time, 
set  ande.  Upon  motion,  by  assignees,  to  set  aside 
warrant  of  attorney  ^ven  by  bankrupt,  Court  will 
not  enter  upon  question  whether  same  was  given 
by  way  of  fraudulent  preference,  Q.B.  49 

See  Bankrupt 

Warranty — When  implied  on  sale  of  provisions  (see 
Vendor  and  Purchaser),  Ex.  190 

IPa«<«— Though  a  strip  of  waste  land  between  an  old 
inclosure  and  a  highway  belongs  by  presumption 
of  law  to  the  owner  of  the  old  inclosure,  yet  that 
presumption  maj  be  rebutted  by  shewing  there  is 
other  land  aborning  strip,  to  which  it  may  have 
formerly  belonged,  C.P.  225 


Way,    See  Devise. 

Wharfinger^DMiy  of,  in  mooring  vessels.    See  Case. 
Will — IS  to  be  construed  so  as  to  reeondle  words 
primdfaeU  repugnant,  Q.B.  1 19 

Testator,  by  will  of  November  1845,  devised 

estate  to  hi^  "  dear  vrife  Caroline."  He  had  been 
twice  married,  in  1834  to  Mary,  in  1840  to  Caro- 
line ;  they  both  survived  him,  and  he  lived  with  the 
latter  till  his  death  in  November  1845:  — The 
words  <'dear  wife"  not  inapdKcable  to  Cttoline, 
and  she  entitled  as  devisee,  CT.  106 

•-^  Case  in  which  testator  having  died,  leaving  other 
instruments  of  prior  date  to  his  will  duly  executed 
and  uncancelled,  by  which  he  devised  the  wiiole 
legal  and  beneficial  interest  in  his  estate,  the  vrill 
alone  valid  as  a  disposition  of  legal  estates  What 
devise  gives  a  l^;al  estate,  C.P.  316 

^—  Testatrix,  in  1786,  devised  real  estate  to  her 
brother-in-law  T.  K.  and  her  sister  A.  K,  his  wife, 
for  their  lives,  and  from  and  after  their  decease  to 
her  nephew,  J.  G.  K,  son  of  said  T.  K.  and  A.  K, 
his  heirs  and  assigns  for  ever:  but  in  case  J.  G.  IL 
should  not  survive  T.  K.  and  A.  K,  and  should  die 
without  an  heir  lawfully  begotten,  dien  and  in  such 
case  testatrix  devised  same  to  next  heir  of  said  T. 
and  A.  K,  their  heirs  and  assigns  for  ever :  J.  G.  IL 
died  an  infant  in  lifetime  of  his  parents ;  hut  soon 
after  his  death,  another  son  of  T.  and  A.  K.  was 
bom,  who  was  also  called  J.  G.  K.  A.  K.  died  in 
1795.  The  second  J.  G.  K.  married,  and  bad  issue 
a  son.  J.  K,  and  died  in  1823  :  T.  K.  died  in  1841 
—Hdd,  that  « next  heir"  meant  the  tme  heir  of 
T.  and  A.  K ;  and  executory  devise  over  took  efl^ 
only  on  death  of  T.  K,  surviving  devisee  for  fife, 
when  estate  vested  in  J.  K*  the  heir  of  T.  and  A.  K, 
Ex.  154 

See  Devise. 

fFt/iifs«~>Where  commission  to  examine  witnesses 
abroad  issues  under  1  WilL  4.  c.  22.  a.  4,  names  of 
Commissioners  and  place  at  whidk  it  is  to  be  exe- 
cuted must  be  specified  in  order  authorizing  ooni- 
mission,  or  in  some  subsequent  order.  To  oomnus- 
sion  authorising  swearing  of  interpreter  on  examin- 
ation of  French  vritnesses, — ^return  shewing  that 
interpreter  had  been  sworn,  need  not  state  that  he 
interpretedevidenceof  any  of  the  witnesses.  Whe- 
ther return  to  commission  directing  witnesses  to 
be  examined  apart  must  expressly  state  that  they 
were  so  examined,  Q.B.  14 

Criminal  information  not  an  action  depending 

vHthin  1  WilL  4.  c  42,  and  order  for  examinatioB 
of  witness  on  interrogatories  not  made  in  such  a 
matter,  Q.B.  55 

Commission   to   examine   witnesses   directed 

Commissioners  to  summon  wimesses  at  certain 
place,  to  be  appointed  by  them  for  that  puipose^ 
m  Newfoundland,  and  then  and  there  examme  them 
apart,  mvd  soer,  and  commission  and  depositions 
to  be  returned  sealed  up :  it  vras  proved  that  pi^en 
in  handwriting  of  Commissioners,  and  sesled  np^ 
purporting  to  be  return  of  commission,  were  de- 
livered at  Master's  office :  commission  retnmed 
was  identified  as  that  issued :  examinations  did  not 
on  free  of  them  purport  to  be  taken  apart. — The 
commission  sufficiently  provided  for  time,  place,  and 
manner  of  examining  witnesses :  that  there  was  doe 
proof  of  return ;  and  that  it  must  be  presnmed  that 
witnesses  were  examined  apart,  QJL  209 

Defendant  who  suflhrs  Jttd|pcnt  by  defrnlt  a 

competent  witness  for  plaintifr  m  action  for       "^ 
cious  prosecution,  Q.B.  313 

Judge's  order  for  commission  to 

not  contain  commissioners' 
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not  a  writ,  nor  has  it  inddenti  of  one,  and  need  not 
be  tested  in  term,  Q.B.  355 

——  Where  a  witness  volunteered  a  statement  which 
was  not  evidence,  held  that  it  was  the  duty  of 
Judge  not  to  notice  it,  and  that  he  was  right  in 
refusing  to  recall  witness  to  correct  mistake  of 
jury  as  to  what  statement  was,  C.P.  62 

In  action  of  tort,  evidence  of  a  co-defendant 

who  has  suffered  judgment  to  go  by  de&ult,  not 
admissible!  and  beins  a  party  to  record,  interested 
in  event  of  the  suit,  nis  evidence  is  not  made  ad- 
missible by  6  &  7  Vict  c.  85,  C.P.  113 

Attesting  Witness.    See  Evidence. 

See  Poor  Law.    Trial. 

IFiwiit—*' Appropriation,"  Ex.  307 

"Cause  of  Action,"  Ex.  157 

; "Close."  C.P.  162 

•^—  **  Commit  suicide,"  in  life  policy,  C.P.  2 

"Estate,"  "  Who  have  issue,"  Ex.  327 

"  Horse-dealer,"  Ex.  209 

"  Next  heir,"  Ex.  154 

"Nominate,"  aB.  1 

"  Spirite"  and  "  sweet  spiriu  of  nitre,"  Ex.  9 

"  Survivors  or  survivor,' '^  Ex.  331 

"  Town,"  Ex.  262 

Writ  of  Error— CouH  of  Requests  Act  provided  that 
plaintiff  suing  in  any  of  courts  at  Westminster  for 
cause  of  action  recoverable  in  court  of  requests. 


should  not  be  entitled  to  any  costs:  upon  error 
coram  nobis,  error  assigned  was,  that  judgment  had 
been  entered  for  debt  and  costs,  whereas  defendant, 
when  action  was  brought,  resided  within  iurisdiction 
of  court  of  requests,  and  was  liable  to  be  sued  in 
that  court :  plea,  in  nulio  $ii  erratum, — Judgment, 
so  far  as  r^arded  costs,  reversed,  Q.B.  137 

—  A  rule  to  assign  errors,  before  moving  to  ^uash 
writ  for  delay,  under  8  &  9  Vict  c.  68.  s.  5.  is  not 
necessary.  Affidavit  that  since  filing  writ  of  error 
"  no  process  or  other  proceeding  has  been  had  or 
taken  by  or  on  behalt  of  the  said  defendants  to 
prosecute  the  same,"— is  a  sufficient  statement  that 
error  not  assigned,  Q.B.  208 

does  not  lie  u^n  a  judgment  of  a  superior  court 

upon  a  feigned  issue,  under  6  &  7  Will.  4.  c.  71, 
s.  46.  (the  Tithe  Commutation  Act)  The  Court  of 
Exchequer  Chamber  quashed  a  writ  of  error  on  such 
a  judgment,  Ex.235 

—  See  Habeas  Corpus.    Arrest 

Writ  of  TVtoi— maybe  tested  in  vacation,  Q.B.  216 

The  plaintiff  having  obtained  a  verdict  on  writ 

of  trial,  a  Judge  at  chambers,  instead  of  staying  exe- 
cution of  writ,  made  an  order,  6th  of  July  1846,  for 
setting  verdict  aside  for  irregularity  of  the  notice  of 
trial.  This  not  a  nullity,  but  an  irregularity ;  and 
an  application  to  rescind  order  made  on  last  day  of 
Trinity  term  1847  too  late,  Ex.  52 
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